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are  'more  fully  digested. 


ABATEMENT  OF  ACTION— See  ACTION. 


ABATEMENT,    PLEAS    IN— See   PLEADING   AT 
LAW. 


ACCIDENT— See  CASE. 

[The  9  4-  10  Viet.  c.  93,  is  the  Act  for  compensa- 
ting the  Families  of  Persons  killed  by  Accidents.] 

ACCORD  AND  SATISFACTION— See  PAYMENT. 

Plea  to  an  action  for  money  paid  and  money 
lent :  That,  before  action  brought,  defendant  gave 
plaintiff  authority  to  receive  for  defendant  and  as 
his  agent  monies  exceeding  the  sum  in  the  decla- 
ration mentioned  as  due  to  defendant,  and  to  jpy 
himself  thereout  in  satisfaction  and  discharge  ;  and 
defendant  entrusted  plaintiff  with  the  collection 
of  the  monies  on  the  terms  then  assented  to  by 
plaintiff  and  defendant,  that  plaintiff  should  use 
reasonable  diligence  in  endeavouring  to  collect 
the  same,  and  defendant  should  not  collect  or 
endeavour  to  collect  them  otherwise  than  by  plain- 
tiff's agency  so  created  as  aforesaid;  that  plain- 
tiff had  the  option  of  receiving,  and  might  a.nd 
ought  to  have  received,  the  monies  to  an  amount 
exceeding  the  present  demand  ;  and  had  also  the 
option  of  paying  himself,  out  of  the  monies  which 
he  might  have  so  received,  the  amount  now  claimed 
in  such  satisfaction  ;  and  that  plaintiff  did  not  nor 
would  use  reasonable  diligence  in  endeavouring 
to  collect  and  receive  the  monies,  but  miscon- 
ducted himself  in  endeavouring  to  collect  and 
receive  the  monies  ;  that  by  reason  thereof  he  did 
not  receive  the  same,  and  thereby,  and  without 
the  defendant's  default  or  consent  before  action 
brought,  the  chance  of  the  monies  being  received 
by  or  on  behalf  of  defendant  became  desperate, 
VOL.  VI. — 2 


and  the  monies  thereby  were  and  are  lost  to  him : 
— Held,  on  general  demurrer,  a  bad  plea  of  accord 
and  satisfaction.  Gifford  v.  Whittaker.  6  Q.  B. 
249. 

To  an  action  on  a  promissory  note  for  501.,  with 
counts  for  1000?.  money  had  and  received,  and  on 
an  account  stated,  defendant  pleaded  as  to  5001., 
parcel  of  the  sum  in  the  second  and  last  counts 
mentioned,  that  the  account  stated  was  stated  of 
and  concerning  that  sum  ;  and  that  after  the  causes 
of  action  arose,  plaintiff  commenced  an  action  of 
debt  for  the  recovery  of  the  sums  of  500Z.  and 
500/.  in  the  Tolzey  Court  of  Bristol ;  that  defend- 
ant disputed  the  debt,  and  denied  that  he  owed, 
or  was  liable  to  pay,  or  that  the  plaintiff  could 
recover  the  same  ;  that  thereupon,  to  terminate 
the  dispute  and  claim  and  demand  of  plaintiff,  and 
finally  to  determine  the  said  action,  plaintiff  and 
defendant  agreed  that  the  said  action  should  be 
settled  by  defendant  making  and  delivering  to 
plaintiff  three  promissory  notes  for  125Z.,  125/., 
and  501.,  and  that  plaintiff  should  accept  and 
receive  the  same  in  full  satisfaction  for  and  in  dis- 
charge of  the  sums  of  500/.  and  500Z.,  and  all 
damages  and  costs,  and  that  the  plaintiff  should 
discontinue  the  said  action.  Replication,  that  no 
such  agreement  was  ever  made  modo  et  forma, 
and  issue  thereon.  It  was  proved,  that  the  action 
in  the  Tolzey  Court  was  for  500/.,  and  that  it  was 
agreed  between  the  plaintiff  and  defendant,  that 
the  defendant  should  give  the  plaintiff,  in  discharge 
of  the  5001.,  'three  promissory  notes  ;  two  for  125/., 
and  the  third  for  501.  The  notes  were  given,  and 
the  following  agreement  was  indorsed  by  the  plain- 
tiff's attorney  on  the  process  served  on  the  defend- 
ant:  '-This  action  is  settled,  by  the  defendant 
giving  throe  promissory  notes — viz.  one  at  three 
months,  125/.  ;  one  at  four  months,  125?. ;  and  one 
at  twelve  months,  50/.:  upon  payment  of  which 
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several  notes,  I  undertake  to  deliver  to  S.  (the 
defendant's  attorney)  the  several  papers  and  let- 
ters in  my  possession  in  reference  to  this  action  :" 
— Held,  first,  that  the  real  meaning  of  the  parties 
was  to  put  an  end  to  the  action,  and  for  the  larger 
sum  claimed  therein  to  substitute  a  smaller,  secured 
by  three  promissory  notes  ;  and  that  the  plea  was 
proved.  Sibree  v.  Tripp,  15  Mee.  &  W.  23;  15 
Law  J.,  N.  S.,  Exch.,  318. 

Held,  secondly,  that,  although  payment  of  part 
of  a  liquidated  and  ascertained  sum  cannot  be  sat- 
isfaction of  the  whole,  yet  that,  upon  a  mere 
simple  contract,  a  negotiable  security  may  be  a 
satisfaction  of  a  claim  for  a  larger  amount ;  and  that 
the  plaintiff  was  not  entitled  to  judgment  non 
obstante  veredicto.  Ib. 

To  an  action  on  a  promissory  note  for  150/., 
defendant  pleaded,  that  A.  B.,  being  indebted  to 
plaintiff  in  3612/.  10s.,  it  was  agreed  that  plaintiff 
should  accept  1500/.  in  satisfaction,  and  that,  in 
consideration  of  the  premises,  defendant  should 
make  the  note  and  deliver  it  to  plaintiff  in  part 
payment,  and  that  plaintiff  should  not  enforce  pay- 
ment of  the  original  debt;  and  that  A.  B.,  after 
the  making  of  the  note,  became  bankrupt,  and 
that  plaintiff  in  violation  of  the  agreement,  proved 
for  the  original  debt: — Held,  that  the  plea  was 
not  proved  by  evidence  of  an  agreement,  that, 
upon  giving  350/.  down,  and  a  bond  of  other  par- 
ties for  1000/.,  and  the  note,  A.  B.  should  be 
released  from  the  original  debt.  Gillett  v.  Whit- 
marsh,  15  Law  J.,  N.  S.,  Q.  B.,  291  ;  10  Jur.  904. 

Held,  also,  that  the  plea  was  good  after  ver- 
dict. 76. 

Plea,  that  B.  was  indebted  to  defendant  in  a 
larger  sum,  and  that,  B.  being  in  prison  in  Scot- 
land as  a  debtor,  defendant  authorized  plaintiff  to 
receive  from  B.  the  sum  so  due  to  him  from 
defendant ;  and  that  plaintiff  instead  of  receiving 
the  said  sum  from  B.,  received  from  B.  a  bill  of 
exchange  "  for  and  on  account  of  the  said  sum," 
and  that  he  appropriated  and  retained  the  bill  for 
and  in  liquidation  and  discharge  of  the  debt,  and 
that  he  discharged  B.  from  the  debt,  according  to 
the  law  of  Scotland  : — Held,  that  the  plea  did  not 
import  either  satisfaction  or  payment.  Baillie  v. 
Moore,  15  Law  J.,  N.  S.,  Q.  B.,  169  ;  10  Jur.  592. 

To  a  count  by  A.  against  B.  for  goods  sold  and 
delivered,  B.  pleaded  as  to  41.,  parcel  &c.,  that  on 
a  certain  day,  at  the  request  of  A.,  he  delivered 
to  C.  for  A.  certain  goods;  that  it  was  "then," 
to  wit,  on  the  day  and  year  aforesaid,  in  conside- 
ration thereof,  agreed  between  A.  and  B.,  that  A. 
should  accept  such  delivery  to  C.  in  full  satisfac- 
tion and  discharge  of  the  premises,  as  to  the  4/., 
&c. ;  and  that  A.  did  "  then"  accept  such  delivery 
in  full  satisfaction  and  discharge  : — Held,  on  spe- 
cial demurrer  for  ambiguity,  that  the  plea  was  bad, 
inasmuch  as  it  might  mean  either  that  the  agree- 
ment to  accept  the  delivery  of  the  goods  to  C.  in 
satisfaction  took  place  at  the  same  time  as  the 
delivery,  or  at  a  subsequent  period.  Stead  v.  Foyer, 
1  C.  B.  782  ;  3  Dowl.  &  L.  209. 

To  a  declaration  for  money  lent,  the  defendant 
pleaded  as  to  186/.,  parcel  &c.,  a  plea  which  stated 
an  agreement  that  defendant  should  pay  plaintiff 
interest  at  51.  per  cent,  on  the  186/.  and  repay  the 
principal  as  soon  as  his  means  should  enable  him  ; 
and  that,  in  consideration  thereof,  plaintiff  should 
give  time  to  defendant  until  his  means  should 
enable  him  to  pay,  and  that  plaintiff  accepted  such 
promise  by  defendant  in  satisfaction  ;  and  alleged 
performance  by  defendant.  There  were  two  other 


pleas  pleaded  as  to  the  same  sum  to  the  same 
effect,  except  that  one  stated  the  agreement  to  be 
that  the  defendant  should  pay  4s.  a  week  for  inter- 
est on  the  186/.,  and  should  repay  the  principal 
when  his  means  should  allow  him,  and  contained 
an  averment  that  the  interest  so  agreed  to  be  paid 
exceeded  51.  per  cent. ;  and  the  other  stated  the 
agreement  to  be,  that  defendant  should  pay  interest 
at  51.  per  cent.,  and  repay  the  principal  when  his 
means  should  enable  him,  and  in  the  meantime 
pay  4s.  a  week  on  account  of  the  interest : — Held, 
that  the  above  pleas  were  issuable.  Verbist  v.  De 
Keyser,  3  Dowl.  &  L.  392;  15  Law  J.,  N.  S.,  Q. 
B.,  28 — B.  C. — Patteson. 

To  an  action  for  money  had  and  received, 
defendant  pleaded,  that  after  the  accruing  of  the 
cause  of  action,  defendant  delivered  to  plaintiff, 
and  plaintiff  accepted  and  received  from  defend- 
ant, in  full  satisfaction  and  discharge  of  the  said 
cause  of  action,  a  certain  annuity  deed,  by  which 
an  annuity  was  granted  by  defendant  to  plaintiff. 
Plaintiff  replied,  that  no  memorial  of  the  deed  was 
inrolled  according  to  53  Geo.  3,  c.  141,  and  that, 
to  an  action  brought  by  plaintiff  on  the  deed  to 
recover  money  due  from  defendant  in  respect  of 
the  annuity,  defendant  had  pleaded  that  no  memo- 
rial was  inrolled  ;  and  that  plaintiff  in  consequence 
elected  that  the  deed  should  be  null,  and  discon- 
tinued such  action  : — Held,  on  special  demurrer, 
that  the  replication  was  good,  and  answered  the 
apparent  satisfaction  shown  in  the  plea.  Turner  v. 
Browne,  15  Law  J.,  N.  S.,  C.  P.,  223  ;  10  Jur.  811. 

To  an  action  on  a  bill  of  exchange  for  120L  5s., 
defendant  pleaded  that  plaintiff  and  defendant 
accounted  together  concerning  the  said  causes  of 
action,  and  all  other  claims  and  demands  then 
being  between  them,  and,  on  that  accounting,  501. 
was  found  to  be  due  from  defendant  to  plaintiff, 
which  he  paid,  and  plaintiff  received  in  satisfac- 
tion. Replication,  that  plaintiff  and  defendant  did 
not  account  together  of  and  concerning  the  causes 
of  action  in  the  declaration,  and  all  other  claims 
and  demands  then  being  made  between  them, 
modo  et  forma.  The  defendant  having  demurred 
to  this  traverse  specially  as  being  too  large,  and 
involving  immaterial  matter, — Held,  upon  motion 
to  set  aside  the  demurrer  as  frivolous,  that  the 
allegation  in  the  plea  of  the  accounting  was  not 
divisible,  and  that  the  traverse  was  good.  Sut- 
ton  v.  Page,  15  Law  J.,  N.  S.,  C.  P.,  249. 

A  declaration  in  debt  contained  two  counts, — 
the  first  was  by  drawer  against  acceptor  of  a  bill 
of  exchange  for  30/. ;  the  second,  on  a  similar  bill 
between  the  same  parties  for  41 1.  16s.  4<Z.  De- 
fendant pleaded,  as  to  13Z.  3s.  2d.,  parcel  of  the 
first  count,  and  to  all  the  second  count,  that  he 
being  indebted  to  plaintiff  in  respect  of  the  causes 
of  action  in  the  first  and  second  counts  mentioned, 
and  to  one  E.  B.  in  certain  other  large  sums  of 
money,  and  unable  to  pay  them  their  debts  in  full, 
agreed  with  them  to  pay  to  plaintiff  ll/.  16s.  IQd., 
in  part  of  the  debts  in  the  first  and  second  counts 
mentioned,  and  to  pay  to  them  10s.  in  the  pound 
as  a  composition,  in  full  satisfaction  and  discharge 
of  the  residue  of  plaintiff's  debt,  and  of  the  debt  of 
E.  B.,  by  certain  payments  at  certain  times  men- 
tioned in  the  plea  :  concluding  with  an  averment 
of  readiness  and  willingness  to  pay,  with  a  tender 
of  the  amount  of  the  composition,  and  a  subse- 
quent payment  of  it  into  court : — Held,  that  this 
plea  was  bad,  even  after  verdict,  for  not  stating 
that  the  payments  were  made  at  the  times  pro- 
vided for  by  the  accord  ;  or  at  least  a  tender  made 
of  them.  Evans  \.Powis,  11  Jur.  1043 — Exch. 
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Semble,  per  Curiam,  that  if  the  plea  had  been 
that  a  new  mutual  agreement  between  plaintiff, 
defendant,  and  E.  B.,  binding  on  each  at  the  time 
when  it  was  made,  was  given  as  a  substitution  for 
or  in  satisfaction  of  the  debt  due  from  defendant 
to  plaintiff,  it  would  have  been  good  ;  and  in  that 
case  it  would  be  a  question  for  a  jury  to  decide 
whether  plaintiff  agreed  to  accept  the  agreement 
itself,  not  the  performance  of  it,  as  a  satisfaction 
for  his  debt.  Ib. 

Plea  to  declaration  in  trespass  alleged,  that, 
after  the  committing  of  the  trespass,  it  was  agreed 
that  defendant  should  pay  to  plaintiff  51.,  as  full 
satisfaction  and  discharge  of  all  damages  sustained 
by  plaintiff  by  reason  of  the  trespass  ;  and  that,  in 
pursuance  of  such  agreement,  defendant,  before 
the  commencement  of  the  suit,  paid  to  plaintiff 
5/.,  as  a  full  satisfaction  and  discharge  of  all 
damages  sustained  by  plaintiff  by  reason  of  the 
trespass;  and  plaintiff  accepted  the  same  from  de- 
fendant, as  such  satisfaction  and  discharge.  Re- 
plication, traversing  the  agreement.  A  verdict 
was  given  for  plaintiff  on  that  issue  : — Held,  that 
satisfaction,  independently  of  the  accord,  was  no 
bar  to  the  action,  and  therefore  the  replication  did 
not  raise  an  immaterial  issue.  Bainbridge  v.  Lax, 
16  Law  J.,  Q.  B.,  85  ;  11  Jur.  123. 

To  an  action  by  the  indorsee  of  a  promissory 
note,  the  defendant  pleaded  that  the  note  was 
made  by  the  plaintiff  and  E. :  that,  whilst  the 
plaintiff  was  holder,  the  defendant  and  E.,  his 
partner,  delivered  to  him  nineteen  signed  bills, 
which  were  referred  to  taxation  ;  that  it  was  agreed 
that  the  balance  found  due  from  the  plaintiff  to 
the  defendant  on  such  taxation  should  be  applied 
in  part  payment  of  the  note,  and  that  the  balance  of 
the  note  should  be  received  by  a  judgment  payable 
at  certain  times,  which  had  elapsed  before  the 
commencement  of  the  suit :  that  the  taxation  was 
still  pending,  and  the  balance  not  ascertained  : 
and  that  the  defendant  and  E.  had  always  been 
ready  and  willing  to  apply  the  balance  due  to  the 
defendant  towards  payment  of  the  note,  and,  on 
the  completion  of  the  taxation,  to  secure  the  bal- 
ance of  the  note  by  a  judgment : — Held,  that  the 
plea  was  bad.  Carter  v.  Wormald.  16  Law  J., 
Exch.,  231;  1  Exch.  Rep.  81. 

To  assumpsit  by  drawer  against  acceptor  of  a 
bill  of  exchange,  defendant  pleaded,  that  he  was 
employed  by  G.  &  Co.  to  engrave  a  certain  print 
for  the  sum  of  1200/.,  and  that  G.  &  Co.  had  agreed 
to  pay  him,  on  account  of  the  said  engraving,  401. 
a  month ;  and  thereupon,  in  consideration  that  the 
defendant,  with  the  assent  of  G.  &  Co.,  and  at  the 
request  of  the  plaintiff,  would  suffer  and  permit 
the  plaintiff  to  receive  from  G.  &  Co.  so  much  of 
the  said  instalments  as  should  amount  to  the  sum 
of  money  in  the  bill  specified,  the  plaintiff  agreed 
to  take  payment  of  the  bill  out  of  such  instal- 
ments, and  to  discharge  the  defendant  from  the  per- 
formance of  the  promise.  The  plea  then  averred, 
that  the  plaintiff,  in  pursuance  of  the  agreement, 
received  of  G.  &  Co.  40/.,  being  the  first  instal- 
ment, and  although  another  instalment  was  due, 
and  the  same  was  sufficient  to  satisfy  the  residue 
of  the  bill,  the  plaintiff,  of  his  own  wrong,  omitted 
to  obtain  and  procure  it  from  G.  &  Co.  Replica- 
tion, that,  in  consideration  that  the  defendant, 
with  the  assent  of  G.  &  Co.,  at  the  request  of  the 
plaintiff,  would  suffer  and  permit  the  plaintiff  to 
receive  from  G.  &  Co.  so  much  of  the  said  instal- 
ments as  should  amount  to  the  sum  of  money  in 
the  bill  specified,  the  plaintiff  did  not  agree  to 
take  payment  of  the  bill  out  of  such  instalment, 


and  to  discharge  the  defendant  from  the  perform- 
ance of  the  promise  .-—Held,  on  special  demurrer, 
that  the  replication  was  bad,  inasmuch  as  it  was 
uncertain  whether  the  plaintiff  meant  to  put  in 
issue  the  consideration  or  the  agreement,  or  both 
Kemp  v.  Watt,  4  Dovvl.  &  L.  21  ;  15  Mee.  &  W.  672. 

Held,  also,  that  the  plea  was  bad  for  not  show- 
ing such  an  agreement  between  the  three  parties 
as  would  give  the  plaintiff  a  right  of  action  against 
G.  &  Co.  Ib. 

In  indebitatus  assumpsit  for  money  due  on  an 
account  stated,  it  is  not  sufficient  to  plead  that, 
after  the  accruing  of  the  causes  of  action  in  the 
declaration  mentioned,  and  before  the  commence- 
ment of  the  suit,  defendant  and  plaintiff  accounted 
together  of  and  concerning  the  said  causes  of 
action,  and  all  other  claims  and  demands  then 
being  between  plaintiff  and  defendant,  amounting 
to  a  large  sum,  to  wit,  10001. ;  and  that  on  such 
accounting,  a  small  sum,  to  wit,  1501.,  was  then 
found  to  be  due  and  owing  from  defendant  to 
plaintiff,  which  defendant  then  promised  plaintiff 
to  pay,  and  afterwards,  before  the  commencement 
of  the  suit,  paid  to  plaintiff,  who  accepted  it,  in 
full  satisfaction  of  the  sum  due  to  him  from  defend- 
ant ;  for  such  a  plea  does  not  show  that,  at  the 
time  of  the  second  accounting  relied  on,  any 
cross  demand  by  defendant  against  plaintiff  existed , 
or  that,  if  it  existed,  it  had  not  been  agreed  to  be 
given  up  by  defendant  in  consideration  of  plain- 
tiff's giving  up  some  other  demand  of  his  on 
defendant,  so  as  to  make  payment  of  the  balance 
a  satisfaction  of  the  larger  sum.  Smith  v.  Page. 
15  Mee.  &  W.  683. 

To  a  count  by  indorsee  against  acceptor  of  a  bill 
of  exchange,  the  defendant  pleaded,  that,  after 
the  accruing  of  the  causes  of  action  in  the  decla- 
ration, and  before  the  commencement  of  the  suit, 
the  defendant  and  plaintiff  accounted  together  of 
and  concerning  the  said  causes  of  action,  and  all 
other  claims  and  demands  then  being  between 
the  plaintiff  and  the  defendant ;  and  that,  on  that 
accounting,  a  certain  sum  only  was  found  due  to 
the  plaintiff,  which  sum  the  defendant  paid,  and 
the  plaintiff  received  in  full  satisfaction  of  the 
sum  so  due  and  owing  as  last  aforesaid.  The 
plaintiff  replied,  that  he  and  the  defendant  did  not 
account  together  of  and  concerning  the  causes  of 
action  in  the  declaration,  and  of  all  other  claims 
and  demands  then  being  between  the  plaintiff  and 
the  defendant,  modo  et  forma  : — Held,  on  de- 
murrer, that  the  traverse  was  well  taken.  Sutton 
v.  Page,  3  C.  B.  204  ;  4  Dowl.  &  L.  171. 

Declaration  for  money  had  and  received.  Plea, 
:hat  the  defendant  granted  an  annuity  in  satisfac- 
tion of  the  plaintiff's  debt.  Replication,  that  the 
deed  was  not  duly  enrolled  ;  that  in  an  action  to 
recover  arrears  of  the  annuity,  the  defendant 
beaded  the  non-enrolment,  and  that  the  plaintiff 
elected  to  make  it  null  and  void,  and  thereupon 
liscontinued  : — Held,  that  the  replication  answer- 
ed the  plea,  as  it  showed  that  the  deed  had  become 
mil  by  the  defendant's  act,  and  consequently  the 
)laintiff  might  recover  the  consideration  for  the 
annuity.  Turner  v.  Brown,  4  Dowl.  &  L.  201; 
3  C.  B.  157. 

To  counts  by  drawer  against  acceptor  of  two 
>ills  of  exchange  for  30/.  and  41/.  16s.,  the  defend- 
int  pleaded,  as  to  13/.  3s.  2d.,  parcel  of  the  sum 
of  30/.  in  the  first  count,  and  also  as  to  the  second 
count,  that  the  defendant  was  in  embarrassed 
:ircumstances,  and  indebted  to  the  plaintiff,  in 
espect  of  the  causes  of  action  in  the  introductory 
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part  of  the  plea  mentioned,  in  the  sum  of  54J.  19s. 
2d.,  and  to  one  B.  in  another  certain  sum  of 
money,  and  was  unable  to  pay  the  plaintiff  and  B. 
their  debts  in  full,  and  thereupon  the  defendant 
agreed  with  the  plaintiff  and  B.  to  pay  them 
respectively,  and  the  plaintiff  and  B.  then  mutually 
agreed  with  each  other  and  the  defendant  to 
accept  of  him  10s.  in  the  pound  as  a  composition 
upon  and  in  full  satisfaction  and  discharge  of  their 
respective  debts.  The  plea  then  averred  readi- 
ness and  willingness  to  pay,  with  a  tender  of  the 
amount  of  the  composition,  and  concluded  with 
payment  of  it  into  Court.  The  plaintiff  replied, 
traversing  the  agreement  to  accept  the  composi- 
tion of  10s.  in  the  pound,  payable  in  certain  sums 
on  certain  days.  It  also  appeared  that  default 
had  been  made  in  payment  of  the  instalments  ; 
the  learned  judge,  at  the  request  of  the  defendant's 
counsel,  amended  the  plea  accordingly  : — Held, 
that  the  plea  as  amended  was  bad,  even  after 
verdict,  for  not  stating  that  the  payments  were 
made  at  the  precise  times  agreed  on,  or  at  least 
a  tender  made  of  them.  Evans  v.  Powis,  1  Exch. 
Rep.  601. 

Semble,  that,  if  the  plea  had  been  that  a  new 
mutual  agreement  between  plaintiff,  defendant, 
and  other  creditors,  binding  on  each  at  the  time 
when  it  was  made,  was  given  as  a  substitution  for 
or  in  satisfaction  of  the  debt  due  from  the  defend- 
ant to  the  plaintiff,  such  plea  would  have  been 
good ;  and  in  that  case  it  would  have  been  for  the 
jury  to  decide  whether  the  plaintiff  agreed  to 
accept  the  agreement  itself,  not  the  performance 
of  it,  as  a  satisfaction  for  his  debt.  Ib. 

To  an  action  on  a  promissory  note  for  150?.,  by 
payee  against  maker,  defendant  pleaded  that  W. 
was  indebted  to  plaintiff  in  3612/.  10s.,  and  was 
unable  to  pay  in  full  ;  whereupon  it  was  agreed 
between  plaintiff,  defendant,  and  W.,  that  plaintiff 
should  accept  a  composition,  to  wit,  1500/.,  it 
satisfaction  and  discharge  of  the  3612/.  10s.,  anc 
in  consideration  of  the  premises,  and  that  plaintif 
would  accept  the  1500/.  in  satisfaction  and  dis- 
charge, defendant  should  make  the  note  in  part 
payment  and  on  account  of  the  1500/.,  and  that 
plaintiff  should  not  enforce,  or  attempt  to  enforce, 
or  in  any  way  claim  or  demand,  payment  of  any 
further  sum  than  the  1500/. ;  that  defendant  made 
the  note  upon  the  terms  of  the  agreement,  anc 
that  there  never  was  any  other  consideration  ;  tha 
W.  afterwards,  and  before  the  note  was  due 
became  bankrupt ;  yet  plaintiff,  without  defend 
ant's  consent,  proved  in  the  bankruptcy  for  the 
full  amount  of  the  36121.  10s. :— Held  a  good  plea 
on  motion  for  judgment  non  obstante  veredicto 
Gillett  v.  Whitmarsh,  S  Q.  B.  966. 

But  also  held,  on  motion  for  a  new  trial,  tha 
the  plea  was  not  proved  by  evidence  of  an  agree 
ment,  that,  on  giving  350Z.  down,  and  150/.  bj 
note,  and  a  bond  of  other  parties  for  1000/.,  W 
should  be  released  from  the  original  debt.  Ib. 

To  an  action  by  indorsee  against  maker  of  i 
promissory  note,  the  defendant  pleaded  that  th 
note  was  made  by  himself  and  E.,  his  partner 
and  that,  whilst  the  plaintiff  was  the  holder  of  th 
note,  the  defendant  and  E.  delivered  to  him  nine 
teen  signed  bills  of  costs,  which  were  referred  t 
taxation ;  that  it  was  agreed  that  the  balanc 
found  due  from  the  plaintiff  to  the  defendant  am 
E.,  on  such  taxation,  should  be  applied  in  par 
payment  of  the  note,  and  that  the  balance  of  th 
note,  with  interest,  should  be  secured  by  a  judg 
ment,  payable  at  certain  periods,  which  ha 


lapsed  before  the    commencement  of  the   suit ; 

hat  the  taxation  was  still  pending,  and  the  bal- 
ance not  ascertained,  and  that  the  defendant  and 

si.  had  always  been  ready  and  willing  to  apply  the 
aalance  due  to  the  defendant  towards  the  pay- 
ment of  the  note,  and,  on  the  completion  of  the 

axation,  to  receive  the  balance  due  on  the  note 
jy  a  judgment  in  accordance  with  the  agreement: — 

leld  bad  on  demurrer,  as  even  supposing  it  to  be 
a  good  agreement  to  suspend  the  remedy,  the 

apse  of  time  showed  the  performance  of  it  to  be 

mpossible.  Carter  v.  Wormald,  5  Dowl.  &  L.  731; 
1  Exch.  Rep.  81. 

To  assumpsit  for  money  paid,  &c.,  defendant 
pleaded,  as  to  part,  that,  after  the  accruing  of  the 
;ause  of  action  and  before  action  brought,  B.  was 
ndebted  to  the  defendant  in  a  sum  exceeding  the 
sum  pleaded  to,  by  decree  of  a  Scotch  Court,  and 
was  imprisoned  to  enforce  payment ;  and  that,  after 
the  accruing,  &c.,  and  before  action  brought,  plain- 
tiff was  authorized  by  defendant  to  receive  from 
B.  the  amount  pleaded  to,  part  of  the  debt  from 
B.  to  defendant,  and  to  retain  and  appropriate  it 
in  full  satisfaction  and  discharge  of  the  cause  of 
action  pleaded  to,  and  to  receive  the  residue  from 
B.,and  hold  it  on  behalf  of  defendant ;  that  plain- 
tiff, instead  of  receiving  the  amount  pleaded  to  in 
satisfaction  and  discharge,  elected  to,  and  did,  at 
the  request  of  B.',  and  without  the  knowledge  or 
consent  of  defendant,  receive  and  take  from  B.  a 
bill  of  exchange  to  the  amount  of  the  sum  pleaded 
to,  for  and  on  account  of  that  amount,  parcel  of 
the  debt  due  from  B.  to  defendant,  and  appro- 
priated and  retained  the  bill  to  and  for  the  liquida- 
tion and  discharge  of  the  monies  and  causes  of 
action  pleaded  to,  and,  without  the  license,  &c. 
of  the  defendant,  authorized  and  procured  the  dis- 
charge of  B.  from  imprisonment,  without  receiving 
the  residue  of  the  debt  owing  from  B.  to  defend- 
ant, and  without  any  part  of  the  residue  being 
satisfied  or  discharged.  On  special  demurrer,  ob- 
jecting that  the  plea  did  not  properly  show  accord 
and  satisfaction  or  set-off — Held  a  bad  plea.  Bail- 
lie  \.  Moore,  8  Q.  B.  489. 

•  Debt  upon  two  indentures,  whereby  the  defend- 
ant's testator  covenanted  to  pay  the  plaintiff  the 
respective  sums  of  1300L  and  700Z.,  with  interest. 
Plea,  in  substance,  that  the  plaintiff  was  a  mort- 
gagee, by  two  mortgages,  of  an  estate  which  was 
insufficient,  upon  an  estimate  of  its  value,  to  pay 
the  mortgage  money  due  from  the  testator ;  that 
three  other  mortgagees  were  in  the  same  situation, 
the  estate  realized  to  each  being  less  in  estimated 
value  than  the  charge  upon  it ;  that  the  defend- 
ants were  devisees  of  the  real  estate,  and  execu- 
tors of  the  deceased  mortgagor;  that  they  had 
received  assets,  which,  after  deducting  the  costs 
and  expenses  payable  by  them  in  the  first  instance, 
and  in  preference  to  the  debts  due  from  the  testa- 
tor, and  also  excepting  some  furniture,  amounted 
to  the  deficiency  on  each  mortgage ;  and  there- 
upon it  was  agreed  between  the  plaintiff  and  the 
defendant,  and  each  of  the  mortgagees,  as  the 
common  consent  of  all,  and  at  the  request  of  each, 
that  no  suit  should  be  instituted  for  the  adminis- 
tration of  assets,  and  that  the  said  balance  of  the 
assets,  after  deducting  the  furniture  which  should 
be  given  to  the  widow,  should  be  divided  rateably 
between  the  different  mortgagees,  and  paid  to  them 
in  satisfaction  of  the  sums  due  to  them  over  and 
above  the  estimated  value  of  the  estates  ;  and  that 
all  the  respective  rights  and  equities  of  redemp- 
tion, or  other  rights  of  the  defendants  as  executors 
and  trustees  to  the  mortgaged  property,  should 
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thenceforth  be  wholly  barred,  extinguished,  satis- 
fied, and  discharged,  and  the  mortgagees  should 
thenceforth  become  absolute  owners,  both  at  law 
and  in  equity,  of  the  mortgaged  estates;  and  thai 
the  covenants  in  the  declaration  should  be  satisfied 
and  discharged  in  consideration  of  the  premises. 
The  plea  then  averred  payment  to  each  of  hi 
share  of  the  assets,  and  that  the  several  rights 
and  equities  of  redemption  were  barred  and  ex- 
tinguished. Replication,  that  it  was  not  agreed, 
nor  did  the  defendants  pay  to  the  plaintiffs  the 
sum  of  money  in  the  plea  mentioned :  upon 
which  issue  was  joined.  The  judge,  at  the 
trial,  having  ruled  that  the  plea  could  not  be 
proved,  except  by  an  agreement  in  writing — 
Held,  that  although  an  agreement  to  convey  an 
equity  of  redemption  must  be  in  writing,  this  plea 
would  have  been  good  on  demurrer,  even  though 
it  had  expressly  stated  the  contract  to  have  been 
by  parol,  inasmuch  as  the  agreement  by  the 
plaintiff  to  forego  the  balance  of  his  mortgage 
beyond  the  value  of  the  estate,  upon  receiving 
his  share  of  the  assets,  was  binding  on  him,  and 
the  receipt  of  his  share  of  the  assets  was  a  satis- 
faction for  the  estate,  because  the  agreement  of 
the  other  mortgagees  to  take  their  shares  of  the 
assets  also  was  a  good  consideration  for  giving  up 
the  claim  for  the  residue  of  the  debt  against  the 
defendants.  Massey  v.  Johnson,  1  Exch.  Rep.  241 ; 
17  L.  J.,  Exch.,  182. 

Qusre,  whether  the  plea,  if  proved,  would  be  a 
good  bar  1  It,. 

First  count,  on  a  promissory  note  by  defendant 
for  14:01.,  payable  to  plaintiff  twelve  months  after 
date.  Second  count,  on  a  promissory  note  by  de- 
fendant for  200/.,  payable  to  plaintiff  two  years 
after  date.  Plea  to  the  first  and. second  counts, 
that,  after  the  making  of  the  notes,  and  after  they 
became  due,  it  was  agreed  between  plaintiff  and  de- 
defendant  and  one  A.  B.,  that  A.  B.  should  and 
would,  at  the  request  of  plaintiff,  pay  to  plain- 
tiff, in  trust  for  E.  B.,  the  sum  of  200/.,  for  her 
own  sole  use  and  benefit,  or  the  sum  251.  per 
annum  so  long  as  the  sum  of  2007.  should  re- 
main unpaid ;  which  sum  of  251.  should  be  paid 
quarterly,  as  therein  mentioned ;  and  that  the 
rights  and  causes  of  action  of  plaintiff  upon  and 
in  respect  of  the  notes  should  be  suspended 
so  long  as  A.  B.  should  continue  to  pay  the  sum 
of  6/.  5s.  every  quarter.  Averment,  that  A.  B. 
duly  paid  the  annual  sum  of  251.  quarterly,  accord- 
ing to  the  agreement.  Replication  traversed  the 
payment.  Verdict  and  judgment  for  defendant  upon 
the  issue  joined  thereon: — Held,  upon  writ  of  error 
to  reverse  the  judgment,  that  in  order  best  to  effect- 
uate the  intention  of  the  parties,  the  agreement 
must  be  construed  to  mean  that  plaintiff  agreed  to 
forbear  his  suit  until  the  quarterly  payments  should 
cease  to  be  made  ;  and  that  the  legal  effect  of 
such  agreement  was,  not  to  suspend  plaintiff's 
right  of  action  upon  the  notes  in  the  meantime, 
but  to  subject  him  to  an  action  for  damages  in  the 
event  of  his  suing  contrary  to  the  agreement;  and, 
therefore,  the  plea  was  no  bar.  Ford  v.  Beech,  12 
Jur.  310  ;  17  L.  J.,  Q.  B.,  114— Exch.  Cham. 

An  averment  that  a  bill  of  exchange  was  given 
"  for  and  on  account  of  and  in  payment  and  dis- 
charge of"  a  debt,  is  not  equivalent  to  an  aver- 
ment that  the  bill  was  given  in  satisfaction  of  such 
debt.  M>D6watt  v.  Boyd,  12  Jur.  980  ;  17  L.  J., 
Q.  B.,  295— B.  C.— Wightman. 

Therefore,  where  a  plea  with  such  averment 
further  stated  that  the  bill  so  given  was  afterwards 


altered,  and  showed  that  in  consequence  thereof  it 
became  ineffectual,  and  the  plaintiff  traversed  the 
fact  of  alteration,  upon  which  issue  the  defendant 
had  a  verdict,  judgment  nonobstante  veredicto  was 
awarded  to  the  plaintiff.  Ib. 

To  an  action  for  use  and  occupation,  the  defend- 
ant pleaded,  first,  that  the  plaintiff  seized  goods  of 
the  defendant  sufficient  to  pay  the  rent  and  costs, 
and  detained  them  for  two  years  ;  and  it  was  then 
agreed  between  them  that  the  plaintiff  should  re- 
tain the  goods  in  satisfaction  of  the  debt,  and  that 
he  did  so  accordingly.  Secondly,  that,  after  a 
wrongful  seizure  by  the  plaintiff  of  goods  of  suffi- 
cient value,  &c.,  the  plaintiff  and  the  defendant 
agreed  that  the  plaintiff  should  retain  the  goods, 
and  that  they  should  relinquish  their  claims  on  each 
other.  Thirdly,  that  they  agreed  that  the  plain- 
tiff should  retain  the  goods  so  seized,  and  that 
they  should  relinquish  their  claims,  and  the 
defendant  should  give  up  possession.  Replica- 
tion, traversing  the  seizure  of  goods  of  sufficient 
value,  &c.  On  demurrer  to  the  replication,  held, 
that  the  pleas  were  good,  and  that  the  replication 
was  bad,  for  putting  in  issue  matter  which  was 
only  inducement  to  the  acceptance  in  satisfaction, 
such  acceptance  being  the  material  part  of  the 
pleas.  Jones  v.  Sawkins,  17  L.  J.,  C.  P.,  92. 

Covenant  for  payment  of  2501.  and  interest  on 
demand.  Plea  stated,  that  the  defendant  mortga- 
ged to  the  plaintiff  certain  goods  and  chattels,  and 
that  the  plaintiff  sold  the  same  and  received  the 
proceeds  of  the  sale,  and  thereby  satisfied  himself 
in  the  sum  of  250/.  and  interest,  and  that  he  accept- 
ed the  proceeds  in  full  satisfaction  of250Z.  and  inter- 
est. Replication  that  the  plaintiff  did  not  sell  the 
said  goods  and  chattels,  nor  receive  the  proceeds  of 
such  sale,  nor  pay  himself  the  sum  of250/.  and  inter- 
est, nor  accept  the  said  proceeds  in  satisfaction,  &c. 
Held,  the  replication  was  not  double.  Washbourn 
v.  Burrows,  5  Dowl.  &  L.  105  ;  1  Exch.  Rep.  107. 

ACCOUNT — See  JUDGMENT,  PLEADING  IN  EQUITY, 

MODUS. 

Generally.] — A  joint  judgment  against  two  can- 
not be  proved  under  a  decree  to  account,  in  a 
suit  instituted  to  administer  the  real  assets  of  the 
conusor,  who  died  first,  the  surviving  conusor  not 
being  a  party  to  the  suit  as  such.  The  case  does 
not  fall  within  the  28th  General  Rule  of  March 
1843,  (Ireland).  Hatchellv.  Sutton,  Jones  &  Lat.  21. 

A.,  B.,  and  C.  having  been  in  partnership  to- 
gether, and  A.  and  C.  having  died,  a  bill  by  the 
residuary  legatees  of  A.  against  his  executors, 
and  against  B.  and  the  executors  of  C.,  for  an  ac- 
count of  the  personal  estate  of  A.,  was  sustained 
under  the  special  circumstances  of  the  case,  al- 
though collusion  between  the  executors  of  A.  and 
the  other  defendants  was  neither  charged  nor 
proved.  The  case  of  Newland  v.  Champion  (1  Ves. 
sen.  105)  considered.  Law  v.  Law,  2  Coll.  41. 

An  account  of  rent  and  mesne  rates  decreed 
under  circumstances  of  complexity  of  title  occa- 
sioned by  the  acts  of  the  tenant,  and  in  order  to 
avoid  a  multiplicity  of  suits,  the  bill  also  seeking 
the  delivery  of  a  deed  to  be  cancelled. — Semble, 
that  if  a  demurrer  for  multifariousness  cannot  be 
taken  to  a  bill,  because  it  contains  a  charge  of 
collusion  between  the  several  defendants,  and  the 
plaintiff  fail  to  prove  the  collusion,  the  objection 
may  be  taken  at  the  hearing.  Nixon  v.  Robinson, 
2  Jones  &  Lat.  4. 

To  a  bill  by  the  rector  for  an  account  of  tithes 
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against  the  owners  of  the  manor  and  lands  in  the 
parish,  the  defendants  set  up  a  modus  of  13/.  6s. 
Sd.  By  the  documents  coming  out  of  the  posses- 
sion of  the  defendants,  it  appeared  that  13/.  6s. 
Sd.,  and  also  8s.  9%d.  (not  pleaded,)  had  been  paid 
by  the  owner  of  the  manor  and  lands,  for  differ- 
ent considerations  expressed  in  the  documents, 
and  at  different  times  of  the  year,  from  1607,  until 
1823,  when  the  then  owners  of  the  fee  agreed  to  dis- 
continue the  money  payments,  and  thenceforward 
to  pay  tithes  in  kind: — Held,  that  in  such  a  case  the 
court  would  decree  an  account  of  the  tithes  with- 
out requiring  the  plaintiff  to  establish  his  right  at 
law,  either  in  an  issue  or  by  an  action.  Raine  v. 
Cairns,  4  Hare,  327;  affirmed  on  appeal,  12  Cl. 
&  Fin.  491— H.  L.,  1846. 

Held,  also,  that  in  such  a  case,  if,  upon  the 
evidence,  the  existence  of  the  modus  as  pleaded 
were  doubtful,  the  court  would  direct  an  issue, 
and  not  leave  the  plaintiff  to  his  action  at  law.  Ib. 

Semble,  that  the  defendants  were  not  bound  by 
the  agreement  between  the  rector  and  the  last 
owners,  but  were  at  liberty  to  relieve  themselves 
of  the  tithe  as  of  an  incunibrance  on  the  estate, 
notwithstanding  they  had  notice,  at  the  time  of 
their  purchase,  of  the  agreement  between  the  last 
owners  and  the  rector,  and  of  the  subsequent 
payment  of  tithes  in  kind.  Ib. 

Judgment  was  given  by  competent  tribunals  in 
France,  against  Garcias,  in  an  action  brought  by 
him  against  persons  with  whom  he  had  been  con- 
nected in  a  loan  transaction,  for  the  purpose  of 
obtaining  from  them  an  account  and  payment  of 
his  share  in  the  profits  in  the  loan.  He  after- 
wards filed  a  bill  in  the  Court  of  Chancery  against 
some  of  the  same  persons  and  for  the  same  pur- 
poses, charging,  that  the  proceedings  and  judg- 
ment of  the  French  tribunals  were  contrary  to 
justice,  and  were  not  final  and  conclusive  ;  and 
also,  that,  subsequently  to  the  date  of  the  said  judg- 
ment, further  profits  accrued  to  the  defendants 
from  the  said  loan,  and  he  claimed  a  right  to  a 
share  of  them: — Held,  that  a  plea  of  the  foreign 
proceedings  and  judgment  set  forth  in  substance 
and  effect,  filed  by  the  defendants  to  the  bill,  sup- 
ported by  averments  that  the  matters  in  issue  in 
the  foreign  tribunals  were  the  same  as  the  matters 
put  in  issue  by  the  bill,  covered  the  whole  of  the 
matters  comprised  in  the  bill,  and  was  a  sufficient 
answer  thereto.  Ricardo  \.  Garcias,  12  Cl.  &  Fin. 
368— H.  L.,  1845. 

Re-opening  settled.] — A  defendant  who,  by  a 
mistake  in  practice,  allows  an  account  to  be  taken 
against  him  without  objection,  is  not  entitled, 
being  himself  a  solicitor,  to  have  the  accounts  re- 
opened. Wallace  v.  Patton,  12  Cl.  &  Fin.  491 — 
H.  L.,  1846. 

In  Redemption  Suit.]  — By  the  decree  made  in 
a  suit  to  redeem  a  mortgage,  the  Master  was 
directed  to  take  an  account  of  what  was  due  to 
the  defendant  (the  mortgagee),  and  also  of  the 
rents  and  profits  received  by  him.  The  father  of 
the  mortgagee  had  for  several  years  before  the 
death  been  in  possession  of  the  mortgaged  estate  : 
Held,  that,  under  the  terms  of  the  decree,  the 
Master  ought  to  calculate  the  amount  due  to  the 
defendant,  without  deducting  any  of  the  rents  and 
profits  received  by  the  mortgagee's  father.  Tru- 
lock  v.  Roby,  15  Law  J.,  N.  S,,  L.  C.,  343. 

Action  of  Account.] — A.,  being  the  clerk  and 
manager  of  B.,  the  sheriff  of  Montreal,  received 
and  paid  in  that  capacity  various  sums  of  money 
on  B.'s  account,  in  the  course';>of  the  business  of 


the  office.  B.  brought  an  action  against  the  re- 
presentatives of  A.,  for  an  account  of  the  receipts, 
and  application  of  the  monies,  which  passed 
through  A.'s  hands,  while  in  B.'s  office: — Held, 
in  such  circumstances,  by  the  Judicial  Committee, 
reversing  the  judgment  of  the  Court  of  Appeal  of 
Lower  Canada,  that  such  action  would  not  lie 
against  A.'s  representatives.  Ermatinger  v.  Gugy, 
5  E.  F.  Moo.  1. 

ACCOUNT — See  EQUITY. 


ACCOUNT  STATED— See  ASSUMPSIT. 


ACCUMULATION— See  LEGACY,  WILL. 

ACCUMULATION. 

A  fund  arisen  from  accumulations  of  a  testator's 
estate  made  after  the  period  prescribed  by  the 
Thellusson  Act,  was  claimed  by  the  residuary 
legatees,  and  by  the  next  of  kin,  adversely  to  each 
other.  The  court  decided  in  favour  of  the  next  of 
kin,  and  ordered  the  costs  of  suit  to  be  paid  out  of 
the  fund  composed  of  the  capital  of  the  residue  and 
the  lawful  accumulations,  and  out  of  the  fund  in 
dispute,  pro  rata.  Elbornc  v.  Goode,  14  Sim.  165. 

The  Thellusson  Act  applies  not  to  cases  in 
which  there  is  merely  an  executory  devise  or  be- 
quest, but  only  to  those  cases  in  which  there  is  an 
express  trust  for  accumulation  ;  and  if  that  trust  ex- 
ceeds the  time  prescribed  by  the  act,  the  next  of  kin 
or  the  heir  of  the  testator,  (according  to  the  nature 
of  the  property,)  and  not  the  residuary  devisee  or 
legatee,  is  entitled  to  the  income  accruing  after 
the  expiration  of  the  prescribed  time.  Ib. 

A  demise  to  trustees,  upon  trust  for  A.  for  life, 
remainder  to  the  first  and  other  sons  of  A.  in  tail, 
with  various  other  remainders  ;  with  the  follow- 
ing direction  to  accumulate  : — "  That,  if  any  per- 
son for  the  time  being  beneficially  entitled  to  the 
possession,  or  to  the  receipt  of  the  rents,  &c., 
should  be  under  the  age  of  twenty-one  years.'' 
trustees  were,  during  such  time,  to  receive  the 
rents,  &c.,  and  apply  part  towards  the  mainte- 
nance and  education  of  such  person,  and  invest 
the  residue  in  the  purchase  of  real  estate,  to  be 
settled  to  the  same  uses,  &c.  A.  was  an  infant  at 
the  death  of  the  testator: — Held,  upon  bill  filed 
by  A.,  that  the  trust  for  accumulation  was  void  in 
toto,  as  being  too  remote.  Browne  v.  Hovghton, 
10  Jur.  747— V.  C.  E. 

ACKNOWLEDGMENT  OF  DEBT— See  LIMITA- 
TIONS, STATUTE  OF. 

ACKNOWLEDGMENT  OF  MARRIED  WOMEN 
— See  HUSBAND  AND  WIFE. 


ACT  OF  PARLIAMENT— See  PUBLIC  COMPANY, 
STATUTE. 


ACQUIESCENCE— See  CHARITY,  GUARDIAN  AND 

WARD. 

Lands  were  limited  to  a  father  for  life,  with  a 
power  of  appointment  amongst  his  children  ;  and, 
in  default  of  appointment,  to  the  tenants  in  com- 
mon in  fee.  The  father  and  his  eldest  son  (there 
being  several  children)  joined  in  a  fine  and  reco- 
very of  the  estates ;  and  being  advised  that  the 
consequence  of  their  act  was  to  vest  the  fee  in  the 
father  alone,  he,  by  lease  and  release,  conveyed 
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the  lands  to  a  purchaser,  and  received  the  entire 
amount  of  consideration-money  for  his  own  bene- 
fit, the  son  being  present  at  the  transaction  and 
assenting  to  the  conveyance.  The  interest  which 
the  son  had  in  the  lands  at  the  time  of  the  con- 
veyance, but  not  that  which  he  subsequently  ac- 
quired, is  bound  by  his  assent  to  the  conveyance 
to  the  purchaser.  Thompson  v.  Simpson,  2  Jones 
&Lat.  110. 

An  orphan,  who  had  for  years  resided  with  her 
uncle  and  aunt,  gave  a  promissory  note  two 
months  after  she  attained  twenty-one,  at  the  re- 
quest of  her  uncle,  to  secure  any  balance  which 
might  from  time  to  time  be  due  from  him  to  his 
bankers.  She  continued  to  reside  with  him  nearly 
four  months  longer,  when  she  married.  Shortly 
afterwards  the  bankers  sought  to  enforce  the  secu- 
rity : — Held,  that  the  transaction  was  originally 
invalid,  and  that  it  could  not  be  sustained  on  the 
ground  of  acquiescence.  Archer  v.  Hudson,  15 
Law  J.,  N.  S.,  L.  C.  211. 

Where  pecuniary  transactions  take  place  be- 
tween parent  and  child,  or  guardian  and  ward, 
immediately  after  the  child  or  ward  attains  twenty- 
one,  whereby  the  parent  or  guardian  is  benefitted, 
but  the  interest  of  the  ward  is  not  in  any  way  pro- 
moted, the  presumption,  that  the  child  is  subject 
to  undue  influence,  must  be  rebutted  by  evidence 
to  show  that  the  child  acts  spontaneously,  and 
with  full  knowledge  of  the  nature  of  the  transac- 
tion. Ib. 

In  a  case  in  which  neither  fraud,  collusion,  nor 
concealment  were  complained  of  by  the  plaintiff, 
but  where  the  plaintiff's  claim  was  allowed  by  the 
Master  twenty  years  previously  to  the  plaintiff's 
application  to  rehear  an  order,  and  where  the 
plaintiff,  by  using  reasonable  diligence,  might  have 
known  all  the  facts  and  proceedings  in  the  suits 
of  prior  date,  the  court  refused  a  motion  on  behalf 
of  the  plaintiff  to  rehear  an  order  of  the  court 
made  nineteen  years  prior  to  the  date  of  the  applica- 
tion, at  the  hearing  of  a  supplemental  suit,  recently, 
but  gave  the  plaintiff  leave  to  renew  his  applica- 
tion instituted  by  him,  seeking  to  vary  that  order. 
Gwynne  \.  Edwards,  15  Law  J.,  N.  S.,  M.  R.,  84. 

A  municipal  corporation  voluntarily  founded  an 
hospital  under  the  act  39  Eliz.  c.  5,  and  purchased 
real  estates,  and  caused  them  to  be  conveyed 
to  the  hospital,  but  which  were  kept  under  the 
control  and  management  of  the  founders,  who 
afterwards  sold  and  conveyed  them  for  valuable 
consideration,  granting  to  the  purchaser  cove- 
nants for  title,  and  indemnity  against  the  claims 
of  the  hospital.  The  founders  applied  the  money 
produced  by  the  sale,  together  with  other  monies 
of  their  own,  in  the  purchase  of  an  estate  at  W.  ; 
and  they  paid  annually  to  the  hospital  more  than 
the  rents  and  profits  of  the  sold  estates.  The  hos- 
pital at  first  concurred  in  that  arrangement,  and 
acquiesced  in  it  for  120  years,  after  which  the 
Attorney-General  and  the  hospital,  by  information 
and  bill,  claimed  a  part  of  the  estate  at  W.,  bearing 
the  same  proportion  to  the  whole  estate  that  the 
produce  of  the  sale  of  the  hospital's  estates  bore 
to  the  whole  purchase-money  of  the  estate  at 
W.: — Held,  first,  that  the  estates  conveyed  to  the 
hospital  were  well  vested  in  it,  and  could  not  be 
sold  without  an  act  of  Parliament ;  and,  therefore, 
a  decree  directing  the  hospital  to  confirm  the  sale 
was  in  that  respect  erroneous.  Corporation  of 
Newcastle  v.  Attorney-General,  12  Cl.  &  Fin.  402 — 
H.  L.,  1845. 

Held,  secondly,  that,  if  the  hospital's  concur- 


rence and  long  acquiescence  in  the  arrangement 
for  the  sale  of  its  estates  were  held  to  bar  its  right 
to  recover  them,  or  a  commensurate  portion  of  the 
estate  of  W.,  the  Attorney-General's  right  to  pro- 
tect the  charity  still  existed.  Ib. 

Distinction  between  acquiescence  and  the  re- 
lease of  a  right.  Duke  of  Leeds  v.  Earl  ofAmherst, 
2  Phill.  117  ;  16  Law  J.,  5 ;  10  Jur.  956— Ch. 

ACTION. 

Where  it  lies.]  — [The  9  &  10  Viet.  c.  93,  after 
reciting  that  no  'action  at  law  is  now  maintainable 
against  a  person  who,  by  his  wrongful  act,  neglect, 
or  default,  may  have  caused  the  death  of  another  per- 
son, and  it  is  oftentimes  right  and  expedient  that 
the  wrongdoer  in  such  case  should  be  answerable  in 
damages  for  the  injury  so  caused  by  him,  enacts,  that 
whensoever  the  death  of  a  person  shall  be  caused  by 
wrongful  act,  neglect,  or  default,  and  the  act,  ne- 
glect or  default  is  such  as  would  (if  death  had  not 
ensued)  have  entitled  the  party  injured  to  maintain 
an  action  and  recover  damages  in  respect  thereof, 
then  and  in  every  such  case  the  person  who  would 
have  been  liable  if  death  had  not  ensued  shall  be  liable 
to  an  action  for  damages,  notwitJistanding  the  death 
of  the  person  injured,  and  although  the  death  shall 
have  been  caused  under  such  circumstances  as  amount 
in  law  to  felony. 

By  sects.  2  &  3,  the  action  is  to  be  for  the  benefit 
of  certain  relations,  and  to  be  brought  by  and.  in  the 
name  of  the  executor  or  administrator  of  the  deceased, 
and  within  twelve  calendar  months  after  his  death. 

And,  by  sect.  4,  the  plaintiff  is  to  deliver  with 
the  declaration  a  full  particular  of  the  person  for 
whom  the  damages  are  claimed.] 

Trespass  will  not  lie  against  a  plaintiff  who, 
without  notice,  takes  a  defendant  in  execution  for 
a  debt  in  respect  of  which  the  latter  has  been  dis- 
charged under  the  Irish  Insolvent  act.  Ewart  v. 
Jones,  3  Dowl.  &  L.  252  ;  14  Mee.  &  W.  774. 

But  if  the  plaintiff  maliciously  sue  out  the  writ, 
he  is  liable  to  an  action  on  the  case.  Ib. 

Held,  in  the  Exchequer  Chamber,  (reversing  the 
judgment  of  the  Queen's  Bench),  that  no  action 
lies  against  the  sheriff  or  his  officer  for  arresting 
a  person  attending  court  as  a  witness,  although  it 
be  alleged  that  defendants  knew  that  he  was  privi- 
leged, and  arrested  him  maliciously.  Magnay  v. 
Burt,  Dav.  &  M.  652 ;  5  Q.  B.  381. 

And  for  maliciously  detaining  him  after  his  dis- 
charge, and  the  defendants  had  notice  thereof, 
quaere,  if  any  action  lies  ;  but,  at  all  events,  if 
any,  it  would  be  trespass  and  not  case.  Ib. 

Semble,  that  no  action  will  lie  against  a  party 
for  inciting  a  third  person  to  bring  a  civil  action 
against  plaintiff  without  reasonable  or  probable 
cause.  Fivaz  v.  Nicholls,  2  C.  B.  501. 

Where  a  statute  confers  a  right,  and  annexes 
certain  penalties  for  its  infringement,  an  action 
for  damages  will  not  lie  against  a  party  infringing 
the  right,  by  the  party  aggrieved.  Stevens  v.  Jea- 
cocke,  12  Jur.  477;  17  L.  J.,  Q.  B.,  163. 

A  declaration  in  an  action  against  W.  and  S. 
stated,  that  the  plaintiff  was  employed  by  the  con- 
tractors of  certain  proposed  buildings  to  cart  and 
convey  away  the  earth  dug  out  of  the  excavations 
and  sites  of  the  proposed  buildings  with  the  horses 
and  cart  of  the  plaintiff;  that  an  action  was  depend- 
ing in  the  Court  of  Queen's  Bench,  wherein  S., 
one  of  the  defendants,  was  plaintiff,  and  T.  defend- 
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ant,  in  which  action  the  defendant  allowed  judg- 
ment to  go  by  default,  and  a  writ  of  fi.  fa.  thereupon 
issued  against  the  goods  of  the  defendant  in  that 
action,  directed  to  W.,  the  other  defendant,  then 
being  sheriff  of  York,  to  be  put  in  execution  by 
him  as  such  sheriff ;  yet  the  last-mentioned  defend- 
ant, as  such  sheriff,  contriving  to  injure  the  plain- 
tiff, by  and  with  the  aid,  counsel,  and  assistance 
of  S.,  the  other  defendant,  by  him  wrongfully  and 
maliciously  given,  seized,  took,  and  carried  away, 
in  execution  of  the  said  writ,  divers  goods  and 
chattels  of  the  plaintiff,  to  wit,  two  horses  and  one 
cart,  under  the  pretence  that  the  same  belonged 
to  T.,  and  afterwards  sold  the  goods  and  chattels 
as  an  execution  under  the  writ  against  the  goods 
of  T.  By  means  of  the  premises,  and  for  want 
of  the  use  of  the  horses  and  cart,  the  plaintiff  was 
unable  to  carry  on  his  employment  and  business, 
and  thereby  lost  great  gains,  &c. : — Held,  on 
demurrer,  that  the  declaration  showed  no  cause  of 
action  against  S.  Sedmanv.  Walker,  1  Exch.  Rep. 
589. 

1  Against  Public  Commissioners.]  — By  a  local  act, 
no  act  of  the  commissioners  of  the  D.  and  C.  Navi- 
gation shall  be  valid,  unless  done  at  some  meeting 
of  the  commissioners,  not  less  than  three  being 
present ;  and  that  the  commissioners  shall  and 
may  be  sued  in  the  name  of  their  clerk.  Resolu- 
tions were  passed  by  the  commissioners,  that  their 
engineer  should  make  specifications  with  a  view 
to  a  contract  for  the  performance  of  certain  works  ; 
that  B.  should  be  written  to  on  the  subject ;  and 
that  B.'s  tender  should  be  accepted.  At  the  meet- 
ing where  the  resolution  for  accepting  the  tender 
passed,  seven  commissioners  were  present:  three 
only  were  named  in  the  contract  as  parties  to  it, 
and  by  none  of  these  was  it  signed.  The  work  in 
question  was  done  by  B.  under  this  contract, 
which  contained  a  clause,  that  all  such  parts  as 
were  not  described  in  the  plans  should  be  executed 
in  such  manner  as  the  surveyor  should  direct.  A 
bank,  placed  at  first  too  near  an  excavation,  was 
moved  backward,  and  re-erected  of  insufficient 
materials.  Water  was  prematurely  admitted,  which 
sunk  the  bank,  and  went  over  it  into  the  plaintiff's 
land : — Held,  first,  that  the  contract  and  work 
done  under  it  were  acts  done  by  the  commis- 
sioners, for  which  they  might  be  properly  sued  in 
the  name  of  their  clerk.  Allenv,  Hayward,  4Railw. 
Cas.  104 ;  15  Law  J.,  N.  S.,  Q.  B.,  99 ;  10  Jur.  92. 

Held,  secondly,  that,  the  work  from  which  the 
injury  flowed  being  done  under  a  specification, 
the  contractor  was  liable,  and  not  the  commis- 
sioners. Ib. 

By  a  local  act  of  Parliament,  commissioners 
were  appointed  for  improving  a  navigation  :  all 
their  powers  to  be  executed  by  the  majority  pre- 
sent at  a  meeting  of  not  fewer  than  three.  They 
were  not  to  be  personally  liable  on  contracts  made, 
or  for  damages  incurred,  in  relation  to  anything 
done  in  pursuance  of  the  act,  but  might  be  sued 
in  the  name  of  their  clerk.  The  commissioners, 
at  a  meeting  duly  held  (Nov.  12th),  resolved  to 
accept' a  tender  for  executing  works  in  pursuance 
of  the  act.  Their  clerk  thereupon  drew  up  a  con- 
tract according  to  the  tender,  and  it  was  after- 
wards (Dec.  4th)  signed  by  the  contractor.  It 
purported  to  be  made  by  A.,  B.,  and  C.,  "being 
three  of  the  commissioners"  appointed  for  putting 
the  act  in  execution,  and  recited  the  previous 
resolution  ;  but  it  did  not  appear  (unless  as  before 
mentioned)  that  the  contract  was  executed  or 
sanctioned  by  the  majority  of  a  regular  meeting  : 
Held,  that  the  contract  made  in  consequence  of 


the  above  resolution,  was  a  contract  entered  into 
by  the  commissioners  in  execution  of  their  office, 
and  that  they  were  liable  and  might  be  sued  in 
the  name  of  their  clerk,  for  damage  negligently 
done  by  the  contractor  to  third  persons  in  execu- 
tion of  such  contract.  Allen  v.  Hayward,  7  Q.  B. 
960. 

Public  Officers.]  —  The  defendant,  clerk  of  a 
county  court  established  under  9  &  10  Viet.  c.  95, 
gave  orders  to  the  plaintiff  to  fit  up  the  court- 
house : — Held,  that  neither  the  fact  of  the  defend- 
ant's being  clerk  to  the  county  court,  nor  the 
subject-matter  of  the  contract,  raised  any  legal 
presumption  to  exclude  the  defendant's  personal 
liability  for  the  expenses  incurred.  Autey  v« 
Hutchinson,  12  Jur.  962  ;  17  L.  J.,  C.  P.,  304. 

Upon  Foreign  or  Colonial  Judgments.}  — A  decla- 
ration on  a  judgment  of  a  colonial  court  need  not 
state  that  the  court  had  jurisdiction  over  the  par- 
ties or  cause.  Robertson  v.  Struth,  5  Q.  B.  941  ; 
Dav.  &  M.  773. 

Declaration  in  debt  charged  that  defendant  was 
indebted  to  plaintiff  in  SSS3/.,  by  virtue  of  a 
decree  and  sentence  of  the  Supreme  Court  of 
Newfoundland,  established  by  stat.  5  Geo.  4,  c. 
67,  in  a  cause  on  the  equity  side  of  the  said  court, 
wherein  the  now  plaintiff  and  others  were  plaintiffs, 
and  the  now  defendant  was  defendant,  by  which 
decree  it  was  ordered  that  defendant  should  pay 
plaintiff  the  said  sum.  Plea,  that  the  decree  was 
made  in  respect  of  matters  of  trust  and  executor- 
ship  accounts,  not  cognisable  in  a  court  of  law: — 
Held  bad,  debt  being  maintainable  at  law  on  a 
decree  of  a  colonial  court  of  equity,  simply  ascer- 
taining a  balance,  and  ordering  payment  by  defend- 
ant to  plaintiff.  Henderson  v.  Henderson,  6  Q.  B. 
288. 

Plea,  that  plaintiff  sued  in  the  Supreme  Court 
as  widow  of  H.,  in  right  of  H.,  without  showing 
any  right  of  representation  to  warrant  such  suit ; 
and  that  the  decree  was  made  on  matter  of  com- 
plaint, solely  in  right  of  H.  : — Held  bad,  because 
whatever  constituted  a  defence  in  that  court  ought 
to  have  been  there  relied  on  ;  and  because  this 
court  would  assume  that  right  had  been  done 
there,  unless  something  appeared  to  have  been 
done  repugnant  to  natural  justice.  Ib. 

Pleas,  showing  a  set-off  for  debt  from  H.  or  his 
estate  to  defendant:  —  Held  bad,  because  the 
plaintiff  sued  in  her  own  right  in  the  court  here, 
and  the  defence,  if  available  at  all,  was  one 
which  ought  to  have  been  made  in  the  Supreme 
Court.  Ib. 

Judgment  was  given  by  competent  tribunals  in 
France  against  Garcias,  in  an  action  brought  by 
him  against  persons  with  whom  he  had  been  con- 
nected in  a  loan  transaction,  for  the  purpose  of 
obtaining  from  them  an  account  and  payment  of 
his  share  of  the  profits  in  the  loan.  He  afterwards 
filed  a  bill  in  the  Court  of  Chancery  against  some 
of  the  same  persons,  and  for  the  same  purposes, 
charging,  that  the  proceedings  and  judgment  of 
the  French  tribunals  were  contrary  to  justice,  and 
were  not  final  and  conclusive ;  and  also,  that, 
subsequently  to  the  date  of  the  judgment,  further 
profits  accrued  to  defendants  from  the  loan,  and 
he  claimed  a  right  to  a  share  of  them : — Held, 
that  a  plea  of  the  foreign  proceedings  and  judg- 
ment set  forth  in  substance  and  effect,  filed  by  the 
defendants  to  the  bill,  supported  by  averments 
that  the  matter  in  issue  in  the  foreign  tribunals 
were  the  same  as  the  matters  put  in  issue  by  the 
bill,  covered  the  whole  of  the  matters  comprised 
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in  the  bill,  and  was  a  sufficient  answer  thereto. 
Ricardo  v.  Garcias,  12  Cl.  &  Fin.  368. 

In  pleading  a  foreign  judgment,  it  is  not  neces- 
sary to  set  forth  the  proceedings  and  judgment  at 
length.  Ib. 

To  a  declaration  on  a  judgment  obtained  in  a 
court  at  Brussels,  defendant  pleaded  that  he 
(defendant)  was  not  served  with  any  process  issu- 
ing out  of  the  said  court  at  the  suit  of  plaintiff 
for  the  causes  of  action  upon  which  the  judgment 
was  obtained,  nor  had  he  at  any  time  notice  of 
any  such  process,  nor  did  he  appear  in  the  said 
court  to  answer  plaintiff  in  the  said  action  : — 
Held,  on  general  demurrer,  to  be  an  insufficient 
plea.  Reynolds  v.  Fenton,  10  Jur.  668 — C.  P. 

Upon  Colonial  Decrees.} — Declaration  in  debt  on 
a  decree  of  the  Supreme  Court  of  Newfoundland. 
Plea,  that  the  decree  was  made  in  respect  of  an 
amended  bill ;  and  that,  before  the  filing  thereof, 
defendant  was  out  of  the  jurisdiction  of  the  court, 
and  has  so  continued  ;  that  he  was  not  served  with 
a  copy  of  such  bill,  and  had  no  notice  of  any 
process  therein,  and  that  the  proceedings  were 
taken  in  his  absence  and  ex  parte.  Replication, 
that,  at  the  commencement  of  the  suit,  defendant 
was  within  the  jurisdiction,  and  was  duly  served 
with  process  in  respect  of  the  original  bill  in  the 
suit,  and  appeared  and  appointed  H.  E.  to  be 
attorney  for  him  the  defendant  in  the  suit ;  and  H. 
E.  accordingly  became  the  attorney  of  defendant, 
and  authorized  to  conduct  his  defence  in  the  suit ; 
and  that,  while  he  was  such  attorney  so  authorized, 
he  had  notice  of  the  amended  bill.  Rejoinder 
traversed  that  H.  E.  had  notice  of  the  amended 
bill  in  manner  and  form,  &c.  Issue  thereon  : — 
Held,  after  verdict  for  the  plaintiff,  that  defendant, 
by  merely  traversing  the  notice,  admitted  that  H. 
E.  had  authority  from  defendant  to  act  as  attorney 
for  him,  as  well  in  respect  of  the  amended  as  of 
the  original  bill ;  and  that  such  authority,  given 
by  defendant  about  to  leave  the  jurisdiction,  would 
support  the  decree.  Henderson  v.  Henderson,  12 
Jur.  773;  17  L.  J.,  Q.  B.,  209. 

Foreign  Judgments.]  — In  assumpsit  on  a  judg- 
ment or  decree  of  the  Tribunal  of  Commerce  at 
Brussels,  the  defendant  pleaded,  that  he  was  not 
at  any  time  served  with  any  process  issuing  out  of 
that  court,  at  the  suit  of  the  plaintiffs,  for  the 
causes  of  action  upon  which  the  said  judgment  or 
decree  was  obtained,  nor  had  he  at  any  time 
notice  of  any  such  process,  nor  did  he  appear  in 
the  said  court  to  answer  the  plaintiffs  : — Held, 
bad,  inasmuch  as  the  plea  did  not  show  that  the 
proceedings  against  the  defendant  in  the  Belgian 
court  were  so  conducted  as  to  deprive  the  defend- 
ant of  the  opportunity  of  defending  himself  therein. 
Reynolds  v.  Fenton,  3  C.  B.  187. 

Concurrent  Remedies.]  — The  creditor  of  a  trader 
may  proceed  by  action  against  his  debtor,  not- 
withstanding the  pendency  of  proceedings  in  the 
Court  of  Bankruptcy,  under  5  &  6  Viet.  c.  122,  for 
the  recovery  of  the  same  debt ;  and  though  the 
debt  be  paid  under  the  pressure  of  these  proceed- 
ings, the  action  will  be  stayed  only  on  payment  of 
costs.  Covington  v.  Hogarth,  1  Man.  &  G.  1013. 

The  Municipal  Corporation  Act,  5  &  6  Will.  4, 
c.  76,  s.  60,  which  gives  a  summary  remedy  against 
a  corporate  officer,  who  refuses  to  comply  with 
the  provisions  of  the  act  as  to  giving  up  to  the 
town  council  of  the  borough  all  documents  in  the 
custody  of  such  officer,  and  paying  over  monies 
&c.,  does  not  take  away  the  right  of  action  which 
the  corporation  have  against  such  officer  for  the 


breach  of  duty  so  imposed  by  that  section.  Lich- 
field  (Mayor,  fyc.)  v.  Simpson,  15  Law  J.,  N.  S., 
Q.  B.,  78. 

Auter  action  pendent.] — To  an  action  of  assump- 
sit for  work  done,  a  plea  that  another  action  is 
pending  for  the  same  cause  against  a  third  party 
is  a  bad  plea.  Henry  v.  Goldney,  15  Law  J.,  N. 
S.,  Exch.,  298  ;  10  Jur.  439. 

In  an  action  against  one  of  several  joint  con- 
tractors, defendant  cannot  plead  in  abatement  the 
pendency  of  another  action  for  the  same  cause 
against  another  co-contractor  ;  but  he  should  plead 
in  abatement  the  non-joinder  of  the  joint  contrac- 
tor ;  and  if  a  second  action  be  brought  against  all, 
the  pendency  of  the .  former  action  against  the 
other  joint  contractor  may  be  pleaded.  Henry  v. 
Goldney,  4  Dowl.  &  L.  6 ;  15  Mee.  &  W.  494. 

The  plaintiff  brought  an  action  of  debt  for  work 
and  labour,  but  failed  to  prove  that  any  work  was 
actually  done  ;  he  nevertheless  obtained  a  verdict, 
which  the  Court  afterwards  set  aside,  directing  a 
nonsuit  to  be  entered.  He  then  commenced  a 
fresh  action  in  assumpsit  for  the  same  cause,  suing 
in  forma  pauperis,  and  declaring  upon  a  special 
contract.  The  Court,  on  motion,  stayed  the  pro- 
ceedings in  the  latter  action  until  the  former  should 
be  disposed  of.  Haigh  v.  Paris,  16  Mee.  &  W. 
144;  16  Law  J.,  Exch.,  37. 

Parties  to.]  — In  an  action  by  plaintiff  for  work  and 
labour  in  procuring  a  charterparty,  and  for  com- 
mission, C.,  who  had  introduced  plaintiff  to  defend- 
ant, was  called  by  plaintiff  as  a  witness,  and  stated, 
on  the  voir  dire,  that,  by  the  custom  of  the  trade, 
he  was  entitled  to  half  of  plaintiff's  commission  for 
having  introduced  plaintiff  to  defendant,  but  that 
his  demand  was  against  plaintiff,  and  not  against 
defendant : — Held,  that  it  was  right  not  to  join  C. 
as  a  co-plaintiff.  Hill  v.  Kitching,  15  Law  J.,  N. 
S.,  C.  P.,  251. 

Declaration  for  slander  stated,  that  plaintiff  car- 
ried on,  together  and  in  copartnership  with  J.  W. 
S.  and  G.  C.,  the  trade  and  business  of  a  banker ; 
and  that  defendant  spoke  and  published  of  and 
concerning  plaintiff,  and  of  and  concerning  him  in 
the  way  of  his  trade  and  business,  certain  defama- 
tory words.  Plea  in  abatement,  that  plaintiff  car- 
ried on  the  trade  and  business  of  a  banker  jointly 
with  J.  W.  S.  and  G.  C.,  and  not  otherwise  ;  and 
that  all  the  damage  in  the  declaration  mentioned 
resulted  and  accrued  to  J.  W.  S.  and  G.  C.  jointly 
with  plaintiff,  and  not  to  plaintiff  alone  : — Held, 
that  the  plea  was  no  answer  to  the  action.  Robin- 
son v.  Marchant,  15  Law  J.,  N.  S.,  Q.  B.,  135  ;  10 
Jur.  156. 

A  hand-bill  relating  to  a  stolen  parcel  offered  a 
reward  of  100/.  to  "  whoever  should  give  such 
information  as  should  lead  to  the  early  apprehen- 
sion of  the  guilty  parties  :" — Held,  that,  where  the 
communication  was  first  made  by  plaintiff  to  C.  in 
conversation,  but  the  information  was  afterwards 
communicated  to  a  constable  jointly  by  plaintiff 
and  C.,  they  ought  both  to  have  joined  in  the 
action.  Lockhart  v.  Barnard,  14  Mee.  &  W.  674  ; 
15  Law  J.,  N.  S.,  Exch.,  1. 

A  covenant  with  tenants  in  common,  and  each 
and  every  of  them,  their  and  each  and  every  of 
their  heirs,  executors,  administrators,  and  assigns, 
to  repair,  is  a  joint  and  not  a  several  covenant ;  so 
that  an  action  on  it  must  be  brought  by  all  the 
tenants  in  common,  or  the  survivors  or  survivor  of 
them.  Bradburne  v.  Botfield,  14  Mee.  &  W.  559. 

Declaration  in  covenant  upon  an  indenture  of 
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lease,  by  which,  after  reciting  that  B.  B.,  being 
possessed  of  a  term  of  sixty-one  years,  had  granted 
an  annuity  to  S.  W.,  and,  for  securing  payment, 
assigned  the  term,  wanting  one  day,  to  R.  W.  R. 
W.,  at  the  request  of  S.  W.  and  of  B.  B.,  demised, 
and  B.  B.  demised  and  confirmed  the  premises  to 
S.  B.  for  thirty-one  years,  yielding  and  paying  rent 
to  S.  W.,  whilst  the  premises  remained  subject  to 
the  annuity,  and  afterwards  to  B.  B.  and  S.  B., 
covenanted  to  and  with  S.  W.  and  R.  W.,  and 
their  respective  executors,  administrators,  and 
assigns,  and  also  to  and  with  B.  B.,  to  pay  the 
rent  whilst  the  premises  were  subject  to  the  annu- 
ity to  R.  W.,  and  afterwards  to  B.  B.,  and  also  to 
repair  and  paint  the  premises.  Averment,  that 
the  premises  came  to  defendant  by  assignment. 
Breach,  that  defendant  did  not  paint : — Held,  first, 
that  the  covenant  was  joint,  and  the  action  was 
rightly  brought  by  R.  W.  and  B.  B.,  the  surviving 
covantees.  Wakcfield  v.  Brown,  15  Law  J.,  N.  S., 
Q.  B.,  373;  10  Jur.  853. 

Held,  secondly,  that  there  was  a  privity  of  estate 
between  defendant  and  R.  W.  Ib. 

Declaration  in  a  covenant  for  rent  by  the  repre- 
sentative of  a  mortgagee  for  the  term  of  5000  years 
upon  an  indenture  of  lease  for  4000  years,  by  the 
mortgagee,  J.  E.  S.,  to  which  the  mortgagor,  B. 
Y.,  was  a  confirming  party,  against  the  assignee 
of  the  lessee,  R.  L. ;  the  mortgage  being  prior  to 
the  making  of  the  lease.  The  reddendum  was  in 
the  following  words:  —  "Yielding  and  paying 
therefore,  yearly  and  every  year  during  the  said 
term,  unto  the  said  J.  E.  S.,  his  executors,  &c., 
during  the  continuance  of  the  said  mortgage,  and, 
after  payment  and  satisfaction  thereof,  unto  the  said 
B.  Y.,  his  executors,  &c.,  the  yearly  rent  of  18^. 
18s."  The  covenant  was  by  R.  L.,  "  to  and  with 
the  said  J.  E.  S.,  his  executors  &c.,  and  also  to 
and  with  the  said  B.  Y.,  his  executors,  &c.,"  that 
R.  L.,  his  executors,  administrators,  and  assigns, 
would  pay  the  said  yearly  rent  "  on  the  several 
days  and  times,  and  in  manner  as  the  same  was 
thereinbefore  reserved  and  made  payable."  Plain- 
tiff traced  title  from  J.  E.  S.  by  deeds,  to  all 
of  which  B.  Y.'s  name  appeared  as  a  party;  but 
the  declaration  did  not  aver  that  any  one  of  them 
was  executed  by  B.  Y.  Averment,  that  the  plaintiff 
"  became  and  was  and  is  possessed  of  the  demised 
premises  for  all  the  residue  and  remainder  of  the 
term  of  5000  years."  Averment,  that,  after  the 
making  of  the  indenture  of  lease,  and  during  the 
term  of  4000  years,  and  after  defendant  became 
assignee,  and  while  he  continued  assignee,  two 
years'  rent  became  in  arrear : — Held,  upon  objec- 
tion to  the  declaration,  that  the  covenant  was 
several,  and  the  action  was  properly  brought  by 
the  representative  of  the  mortgagee  alone.  Har- 
rold  v.  Whitaker,  15  Law  J.,  N.  S.,  Q.  B.,  345  ;  10 
Jur.  1004. 

A  railway  company  was  provisionally  registered, 
and  a  prospectus  was  issued,  which  stated  the 
proposed  capital  to  be  1,000,000/.,  in  40,000  shares 
of25/.  each,  the  names  of  the  provisional  direc- 
tors (with  power  to  add  to  their  number),  a  notice 
by  the  committee  of  management,  dated  22d 
October,  1845,  and  the  form  of  application  for 
shares  to  be  made  to  the  provisional  committee 
of  management.  The  committee  of  management 
was  appointed  on  the  7th  October,  at  a  meeting 
of  the  provisional  committee.  Subsequently  the 
committee  of  management  appointed  a  secretary 
and  engineers.  On  the  13th  October,  application 
for  fifty  shares  was  made  by  defendant  in  the  form 
given  in  the  prospectus  ;  and  on  the  15th  Decem- 


ber, a  letter  of  allotment  of  forty  shares,  written 
by  the  secretary,  was  sent  to  defendant,  at  the 
foot  of  which  was  a  receipt  in  blank,  "  on  account 
of  the  provisional  committee."  Between  the  ap- 
plication and  allotment  some  names  had  been 
withdrawn  from  the  provisional  committee.  In  an 
action  by  the  committee  of  management  to  recover 
the  amount  of  the  deposits  from  defendant : — Held, 
that  defendant  was  entitled  to  a  nonsuit,  on  the 
ground  that  plaintiffs  had  not  proved  defendant's 
contract  to  have  been  made  with  them.  Jl'oolmer 
v.  Toby,  16  Law  J.,  Q.  B.,  225  ;  11  Jur.  42(3. 

Quzre,  whether  the  change  in  the  state  of  the 
company  between  the  allotment  and  defendant's 
application  for  shares  was  a  fatal  objection.  Ib. 

Quaere,  also,  whether  defendant's  proposal  was 
accepted  in  reasonable  time.  Ib. 

One  joint  tort-feasor  cannot  maintain  an  action 
against  another,  for  an  injury  arising  out  of  an 
illegal  transaction  in  which  they  have  been  jointly 
engaged.  Fivaz  v.  Nicholls,  2  C.  B.  501.* 

Generally,  in  an  action  of  simple  contract,  all 
the  parties  to  the  consideration  should  jointly  sue. 
Jones  v.  Robinson,  11  Jur.  933 — Exch. 

The  fact  of  A.'s  name  appearing  as  a  proprietor 
of  a  newspaper  in  the  declaration  filed  at  the 
Stamp  Office,  pursuant  to  the  6  &  7  Will.  4,  c.  16, 
ss.  6,  8  ;  does  not  render  A.  liable  in  respect  of  a 
contract  entered  into  specifically  with  B.,  the  real 
proprietor  of  the  newspaper,  after  A.  has  ceased 
to  be  interested  therein.  Holcroft  v.  Hoggins, 
2  C.  B.  488. 

There  is  in  general  sufficient  privity  of  contract 
to  maintain  an  action,  if  the  party,  actually  making 
the  contract  with  the  defendant,  was  acting  for 
the  plaintiff,  and  intended  at  the  time  to  make  the 
contract  for  him,  though  the  defendant  was  not 
aware  that  the  contract  was  made  for  the  plaintiff. 
Cooke  v.  Seeley,  17  L.  J.,  Exch.,  286. 

The   name  in   which  the   contract  is   made,  is 
prim  a  facie  evidence  of  the   party   for  whom  the~ 
contract  was  made  ;  but  it  is  not  conclusive,  except 
by  the  custom  of  trade  in  the  case  of  bills  of  ex- 
change.    Ib. 

Therefore,  where  two  plaintiffs  sue  on  a  con- 
tract between  them  and  the  defendants,  as  bank- 
ers, and  it  appears  at  the  trial  that  the  bank 
account  was  opened  in  the  name  of  one  only  of 
the  plaintiffs,  it  is  competent  for  the  plaintiffs  to 
prove  that  the  account  was  opened  on  behalf  of 
them  both  :  and  it  is  sufficient  to  maintain  the 
action,  if  it  is  proved  that  the  plaintiff,  who  ac- 
tually opened  the  account  at  the  time,  intended  it 
to  be  the  account  of  the  two,  without  showing  that 
the  defendants  had  before  the  action  any  notice 
that  he  had  so  intended.  Ib. 

It  lies  on  the  plaintiff  to  prove  this  intention 
affirmatively  ;  and  the  fact,  that  the  plaintiffs  were 
partners,  and  that  the  money  paid  into  the  account 
belonged  to  the  partnership,  is  not  alone  sufficient 
evidence  to  go  to  the  jury,  that  the  contract  was 
intended  to  be  made  on  behalf  of  the  two.  Ib. 

The  declaration  stated,  that  the  plaintiff  and 
A.  B.  carried  on  business  in  co-partnership;  and, 
in  consideration  that  plaintiff  and  A.  B.  would  sell 
defendant  the  business,  and  would  become  trus- 
tees for  him  in  respect  of  all  debts,  &c.  due  to  the 
plaintiff  and  A.  B.  in  respect  thereof,  defendant 
promised  plaintiff  to  pay  him  all  money  he  had 
advanced  in  respect  of  the  co-partnership,  and  for 
which  it  was  accountable  to  the  plaintiff.  Aver- 
ment, that  plaintiff  and  A.  B.  did  sell  the  business 
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to  defendant,  and,  at  the  time  of  the  promise, 
plaintiff  had  advanced  a  certain  sum.  Breach, 
non-payment  thereof: — Held,  on  motion  in  arrest 
of  judgment,  that  it  was  not  necessary  to  join  A. 
B.  as  a  co-plaintiff,  and  that  the  declaration  was 
good.  Jones  v.  Robinson,  1  Exch.  Rep.  454;  17 
L.  J.,  Exch.,  36. 

Declaration  in  assumpsit,  that,  on  a  certain  day, 
to  wit,  on,  &c.,  the  plaintiffs  had  agreed  together 
with  divers,  to  wit,  200  other  persons,  to  esta- 
blish a  joint-stock  company  for  making  a  railway, 
which  required  the  authority  of  Parliament,  the 
capita],  to  wit,  &c.,  to  be  divided  into  shares  of 
20/.  each,  and  a  deposit  of  2Z.  2s.  per  share  to  be 
paid  by  the  persons  to  whom  they  should  be  al- 
lotted by  a  committee  of  management;  that  the 
plaintiffs  were  the  committee  of  management ;  that 
the  plaintiffs,  to  wit,  on,  &c.,  at  the  request  of 
the  defendant,  allotted  him  thirty-five  shares  in 
the  proposed  company,  upon  certain  terms  then 
agreed  upon  between  them,  that  is  to  say,  that  the 
deposit  on  each  share  should  be  paid  by  the  de- 
fendant on  a  certain  day  to  certain  bankers  then 
agreed  upon  ;  and  thereupon,  in  consideration  of 
the  premises,  and  that  the  plaintiffs,  at  the  request 
of  the  defendant,  had  promised  the  defendant  to 
perform  the  said  terms  on  their  part,  the  defend- 
ant promised  the  plaintiffs  to  perform,  the  said 
terms  on  his  part.  Averment  of  the  plaintiffs' 
readiness  and  willingness ;  and  breach,  the  non- 
payment by  the  defendant  of  the  deposit: — Held, 
on  general  demurrer,  that  the  declaration  dis- 
closed a  contract  between  the  plaintiffs  and  the 
defendant,  on  which  they  might  sue  him  without 
joining  the  other  members  of  the  company.  Duke 
v.  Forbes,  1  Exch.  Rep.  356;  17  L.  J.,  Exch.,  37. 

Held  also,  that  the  declaration  was  good,  though 
it  did  not  allege  that  the  company  was  provision- 
ally registered,  pursuant  to  the  7  &  8  Viet.  c.  110, 
or  that  it  was  formed  previously  to  the  date  of 
that  act.  Ib. 

In  assumpsit  against  A.,  B.,  and  C.,  three  mem- 
bers of  a  committee  of  a  proposed  company,  for 
not  accepting  or  paying  for  machinery,  for  goods 
bargained  and  sold,  and  on  an  account  stated,  it 
appeared,  that  the  committee,  of  which  A.  and  B. 
were  members,  had  ordered  machinery  under  a 
written  contract,  prior  to  the  time  of  C.'s  joining 
the  company.  By  the  terms  of  the  contract,  the 
plaintiff  was  to  be  allowed  to  draw  such  sums 
monthly  as  he  wished,  not  exceeding  the  price  of 
the  work  done.  Subsequently,  C.  joined  the  com- 
pany an,d  became  one  of  the  committee,  and  during 
that  time,  as  the  work  progressed,  advances  were 
made  according  to  the  terms  of  the  contract.  C. 
took  an  active  part  in  making  experiments  and 
suggesting  alterations  in  the  works,  and  on  one 
occasion  promised  payment : — Held,  that  as  C. 
was  not  liable  on  the  special  contract,  he  being 
no  party  to  it,  there  was  no  ground  for  implying  a 
second  and  new  contract,  to  which  C.  was  a  party, 
from  his  having  united  in  giving  directions  about 
the  machinery,  or  from  his  subsequent  promise  of 
payment,  or  from  his  having  afterwards  acquired 
an  interest  in  the  subject-matter  of  the  contract, 
and,  therefore,  that  the  plaintiff  was  not  entitled 
to  recover  on  the  count  for  goods  bargained  and 
sold.  Beale  v.  Mouls,  5  Railw.  Cas.  105— Q.  B. 

Held,  secondly,  that  C.'s  promise  of  payment 
being  without  consideration,  and  the  promise  of 
him  only,  was  insufficient  to  support  the  account 
Btated.  Ib. 

Held,  thirdly,  that  by  the  payments  on  account 


the  property  did  not  pass  to  all  the  defendants,  for 
if  it  did  pass,  it  was  according  to  the  contract 
under  which  the  payments  were  made,  and  to  that 
C.  was  not  a  party.  Ib. 

Form  of  Action.} — By  an  act  of  Parliament, 
trustees  were  created  for  the  purpose  of  building 
a  bridge,  and  that  persons  who  should  agree  to 
give  or  lend  any  money  towards  carrying  the  act 
into  execution  should  pay  the  same  to  the  treasurer 
of  the  trustees,  as  they  should  direct ;  and  if  any 
person  should  neglect  or  refuse  to  pay,  the  trus- 
tees might  sue  for  and  recover  the  same  in  the 
name  of  their  treasurer  by  action  of  debt  or  on 
case.  In  an  action  against  a  defendant,  who  had 
agreed  to  lend  the  trustees  money,  for  non-pay- 
ment of  calls — Held,  that  the  action  on  the  agree- 
ment to  give  or  lend  might  be  brought  either  in 
debt  or  case.  Miles  v.  Bough,  3  Railw.  Cas.  668 
— Q.  B. 

A  deed  of  assignment  of  a  life  policy  contained 
a  covenant  by  defendant,  the  assignor,  that  he 
would  pay  to  the  C.  Insurance  Company  the  annual 
premium  and  other  monies  which  should  be  re- 
quired to  keep  the  policy  on  foot,  when  and  as  the 
same  should  become  due  and  payable  ;  and  that, 
if  defendant  should  neglect  or  refuse  to  pay  the 
annual  premium  within  seven  days  after  the  5th 
of  June  in  every  year,  it  should  be  lawful  for 
plaintiff  to  pay  the  annual  premium,  &c.,  and  sue 
for  and  recover  the  same  from  defendant  in  an 
action  at  law,  as  for  money  paid  by  him  to  and  for 
the  use  of  defendant,  and  at  his  request : — Held, 
that  an  action  of  debt  lay  on  the  deed  to  recover 
an  annual  premium- paid  by  plaintiff  upon  default 
of  defendant  in  paying  the  same.  Barber  v. 
Butcher,  15  Law  J.,  N.  S.,  Q.  B.,  289  ;  10  Jur.  S14. 

An  action  of  debt  lies  upon  a  bond  binding 
defendant  to  pay  to  a  party,  treasurer  of  a  com- 
pany, or  his  attorney,  executors,  &c.,  or  the  trea- 
surer of  the  company  for  the  time  being.  White 
v.  Hancock,  15  Law  J.,  N.  S.,  C.  P.,  186. 

Declaration  stated,  that  defendant,  with  force 
and  arms,  broke  and  entered  the  sole  and  exclu- 
sive fishery  of  plaintiff  in  the  river  Usk,  being  the 
soil  of  A.,  and  disturbed  plaintiff's  fish  there':— 
Held,  that  this  was  a  declaration  in  trespass,  and 
not  in  case.  Holford  v.  Bailey,  10  Jur.  822— Q.  B. 

Held,  secondly,  that,  supposing  trespass  will 
lie  for  disturbing  a  several  fishery  in  alieno  solo, 
(and  semble  it  does),  the  declaration  did  not 
describe  it  by  that  term,  and  therefore  judgment 
was  arrested.  Ib. 

Under  the  6  &  7  Viet.  c.  86,  s.  8,  the  registrar 
is  authorized  to  grant  licenses  to  drivers  of  hack- 
ney carriages,  which  licenses,  by  sect.  21,  the 
proprietors  of  the  carriages  are  required  to  pro- 
cure to  be  delivered  to  them,  and  to  retain  whilst 
the  drivers  remain  in  their  service,  to  return  on 
demand.  A  declaration  in  case  stated,  that  plain- 
tiff, a  driver  of  a  hackney  carriage,  having  pro- 
cured such  license,  delivered  it  to  the  defendant, 
under  this  statute,  as  his  employer,  and  that 
whilst  he  retained  it  in  his  custody  he  wrongfully 
and  unjustly  wrote  in  ink  in  and  upon  the  said 
license  certain  words,  purporting  to  give,  and 
being  then  intended  by  defendant  to  give,  a  cha- 
racter of  plaintiff  as  an  unfit  and  improper  person 
to  act  as  driver  of  hackney  carriages,  that  is  to 
say,  [setting  forth  tho  words  wlicrcliy  it  was 
de'faceil  and  became  useless]: — Held,  on  motion 
in  nvrest  of  judgment,  that,  the  possession  being 
in  defendant,  the  form  of  action  was  properly  in 
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case,  and  that  it  was  unnecessary  to  state  the  act 
to  have  been  done  maliciously  ;  and  that  the  decla- 
ration was  good.  Hurrell  v.  Ellis,  15  Law  J., 
N.  S.,  C.  P.,  18;  2C.  B.  295. 

A  declaration  in  case  stated,  that  defendant, 
being  possessed  of  a  messuage  adjoining  a  garden 
of  plaintiff,  erected  a  cornice  upon  his  messuage, 
projecting  over  the  garden,  by  means  whereof  rain 
water  flowed  from  the  cornice  into  the  garden, 
and  damaged  the  same,  and  plaintiff  had  been 
incommoded  in  the  possession  and  enjoyment  of 
his  garden  : — Held,  that  the  erection  of  the  cor- 
nice was  a  nuisance,  from  which  the  law  would 
infer  injury  to  plaintiff;  and  that  he  was  entitled 
to  maintain  an  action  in  respect  thereof,  without 
proof  that  rain  had  fallen  between  the  period  of 
the  erection  of  the  cornice  and  the  commence- 
ment of  the  action.  Fay  v.  Prentice,  1  C.  B.  829. 

Held,  also,  that  the  declaration  was  not  to  be 
construed  as  alleging  a  trespass.  Ib. 

Notice  of  Action,  when  necessary.] — The  71st 
section  of  the  stat.  7  &  8  Geo.  4,  c.  29,  protects 
all  persons  who  act  under  the  bona  fide  and  rea- 
sonable belief  that  they  are  acting  under  the  provi- 
sions of  that  statute.  Hughes  v.  Buckland,  15  Mee. 
&  W.  346  ;  3  Dowl.  &  L.  702 ;  15  Law  J.,  N.  S., 
Exch.,  233  ;  10  Jur.  884. 

Therefore,  where  A.,  who  was  fishing  very  near 
a  private  fishery,  had  his  nets  seized,  and  was 
taken  into  custody  by  the  owner  of  the  fishery, 
under  the  provisions  of  the  stat.  7  &  8  Geo.  4, 
c.  29,  ss.  35  and  63,  who,  in  so  doing,  acted  under  a 
bona  fide  and  reasonable  belief  that  the  spot  where 
the  arrest  and  seizure  took  place  was  within  the 
limits  of  his  fishery — Held,  that  he  was  entitled 
to  notice  of  action,  and  the  other  protection 
granted  by  that  section.  76. 

An  action  was  brought  against  a  surveyor  of 
highways  for  allowing  and  causing  a  heap  of  gravel, 
which  had  been  placed  for  the  purposes  of  the 
repair  of  the  highway,  to  remain  upon  it,  without 
taking  any  care  or  precaution  to  guard  against 
damage  to  persons  passing  along  it,  contrary  to 
his  duty  in  that  behalf: — Held,  that  the  action 
was  brought  for  a  "  thing  done  in  pursuance  of, 
or  under  the  authority  of,"  stat.  5  &  6  Will.  4, 
c.  50,  and,  therefore,  that  he  was  entitled  to  notice 
of  action  by  virtue  of  sect.  109  of  that  act.  Davis 
v.  Curling,  15  Law  J.,  N.  S.,  Q.  B.,  56  ;  10  Jur.  69. 

By  the  London  and  Brighton  Railway  Company's 
Act,  the  company  was  empowered  to  make  and 
maintain  a  railway ;  all  persons  were  to  have 
liberty  to  use  the  same,  with  carriages  properly 
constructed,  upon  payment  of  tolls  ;  and  the  com- 
pany was  empowered  to  provide  locomotive  engines 
and  carriages  for  the  conveyance  of  goods  and 
carriages.  It  was  also  enacted,  that  no  action 
should  be  brought  against  any  person  for  anything 
done  or  omitted  to  be  done  in  pursuance  of  the 
act,  without  twenty  days'  notice  : — Held,  that  the 
company  was  not  entitled  to  notice  where  an 
action  was  brought  against  them  for  negligence  in 
carrying  a  passenger,  as  they  were  sued  merely  as 
passengers,  and  not  for  anything  done  or  omitted 
under  the  act.  Carpue  \.  London  and  Brighton 
Railway  Company,  Dav.  &  M.  608  ;  3  Railw.  Cas. 
692;  5~Q.  B.  747. 

Where  an  act  provided  that  a  plaintiff  should 
not  recover  in  any  action  for  anything  done  in  pur- 
suance of  the  act,  unless  twenty-one  days'  notice 
of  action  should  be  given — Held,  that  defendant 
must  plead  the  want  of  such  notice,  or  he  could 


not  avail  himself  of  it.     Davey  v.  Warne,  14  Mee. 

6  W.  199;  15  Law  J.,  N.  S.,  Exch.,  253. 

The  board  for  repair  of  the  highways  of  a 
parish,  by  a  resolution,  referring  to  a  previous 
resolution  of  the  inhabitants,  that  a  certain  foot- 
way should  be  opened  to  the  public,  ordered  the 
surveyor  to  "  open  the  same,  and  remove  all 
obstructions  there  may  be  to  the  enjoyment  of 
the  road  by  the  public."  Sect.  69  of  stat.  5  &  6 
Will.  4,  c.  50,  gives  a  summary  power  to  remove 
encroachments  on  carriage-ways.  Sect.  72  imposes 
a  penalty  on  persons  who  obstruct  footways  ;  and 
sect.  73  gives  a  power,  by  order  of  a  justice,  to 
remove  any  matter  or  thing  laid  upon  any  highway, 
so  as  to  be  a  nuisance.  In  trespass  against  the 
members  of  a  board  and  the  surveyor  for  breaking 
a  gate  of  plaintiff  across  the  alleged  footway,  the 
bona  fides  of  defendants  was  admitted: — Held, 
that  defendants  might  reasonably  believe  that  they 
were  acting  in  execution  of  the  power  to  remove 
obstructions  in  public  roads,  and,  therefore,  were 
entitled  to  notice  of  action,  under  sect.  109.  Smith 
v.  Hopper,  16  Law  J.,  Q.  B.,  93  ;  11  Jur.  302. 

\Vhere  defendant  claims  the  protection  of  stat. 

7  &  8  Geo.  4,  c.  30,  as  having  acted  within  sect. 
28,   as  the   owner's   servant,   or  by   the   owner's 
authority,  in  arresting  plaintiff",  the  jury  should  be 
asked  not  only  whether  defendant  acted  bona  fide, 
but  also  whether  he  had  a  reasonable  belief  that 
he  was  servant  of,  or  had  the  authority  of,  the 
owner.     Kine  v.  Evershed,  16  Law  J.,  Q.  B.,  271; 
11  Jur.  673. 

Plaintiff  had  been  taken  into  custody  by  defend- 
ant's order  as  a  wilful  and  malicious  trespasser  to 
the  house  of  which  he  himself  was  tenant.  De- 
fendant was  attorney  for  the  mortgagee  of  the 
the  house  : — Held,  that  defendant  was  entitled  to 
notice  of  action  by  virtue  of  sect.  41  of  stat.  7  & 

8  Geo.  4,  c.  30,  if  he  acted  bona  fide  in  appre- 
hending plaintiff,  and  had  a  reasonable  belief  that 
he  was  servant  of,  or  had  the  authority  of,  the 
mortgagee.     Ib. 

The  defendant  having  been  appointed  a  surveyor 
of  the  highways  by  the  inhabitants  in  vestry,  but 
informally,  cut  down,  in  the  supposed  exercise  of 
his  duty  as  surveyor,  a  tree,  which  was  overhang- 
ing the  high-way  so  as  to  be  a  nuisance  to  it : — 
Held,  that  he  was  entitled  to  the  protection  of  the 
stat.  5  &  6  Will.  4,  c.  50,  s.  109.  Huggins  v.  Way- 
day,  15  Mee.  &  W.  357 ;  16  Law  J.,  Exch.,  136. 

In  trover,  the  defendant  pleaded,  that  the  sup- 
posed grievance  was  committed  after  the  passing 
of  the  7  &  8  Viet.  c.  19,  intituled,  "An  Act  for 
regulating  Bailiffs  of  inferior  Courts,"  that  the 
defendant  had  been  duly  appointed  to  act  as  bailiff 
in  execution  of  the  process  of  the  Tolzey  Court  of 
Bristol,  which  Court  has,  by  charter,  jurisdiction 
for  the  recovery  of  debts,  and  that  the  defendant 
then  became,  and  at  the  time  of  committing  the 
supposed  grievance  was,  a  bailiff  of  the  court,  and 
that  the  supposed  grievance  was  a  thing  done 
in  pursuance  of  his  duty  as  such  bailiff,  and  that 
no  notice  of  action  was  given  : — Held,  sufficient, 
and  that  the  defendant  was  justified,  on  the  ground 
that  he  was  bailiff  de  facto.  Braham  v.  Watkins, 
4  Dowl.  &  L.  42  ;  16  Mee.  &  W.  77  ;  16  Law  J., 
Exch.,  9. 

In  assumpsit,  for  money  had  and  received, 
against  the  Great  Western  Railway  Company,  who 
were  bound  by  their  act  of  Parliament  to  charge 
all  persons  equally,  brought  to  recover  the  differ- 
ence between  the  sums  the  company  charged  the 
plaintiff,  and  those  which  they  generally  charged 
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for  the  conveyance  of  goods  on  the  railway : — 
Held,  that  this  was  an  action  for  something  done 
in  pursuance  of  their  act  of  incorporation,  5  &  6 
Will.  4,  c.  107,  or  in  the  execution  of  the  powers 
or  authorities  made  or  given  by  it ;  and  that,  under 
sect.  223  of  that  statute,  they  were  entitled  to 
notice  of  action.  Kent  v.  Great  Western  Railway 
Company,  4  Dowl.  &  L.  481;  16  Law  J.,  C.  P.,'72. 

Held  also,  that,  although  the  sum  of  21.  5s.  only, 
for  costs,  was  indorsed  on  the  writ,  the  plaintiff 
having  succeeded  in  the  action,  was  entitled  to 
recover  17S/.  for  a  long  and  special  notice  of 
action  ;  and  that  the  defendants,  not  having  ob- 
jected to  the  quantum,  but  only  to  any  allowance 
at  all,  could  not,  on  a  motion  to  review  the  Mas- 
ter's taxation,  question  the  amount  allowed.  Ib. 

Notice  of  action,  for  a  commitment  under  a  war- 
rant for  not  finding  sureties  of  the  peace,  stated 
that  the  justice  had  caused  the  complainant  to  be 
unlawfully  committed  to  a  certain  common  gaol 
or  prison  in  the  borough  of  Monmouth,  and  there 
imprisoned  and  kept  &c.,  without  reasonable  or 
probable  cause,  from  &c.  to  &c.  (naming  the  days); 
and  the  notice  went  on  to  state,  that  complainant 
would,  at  the  expiration  of  one  calendar  month, 
cause  a  writ  of  summons  to  be  sued  out  of  the 
Court  of  Queen's  Bench  against  the  justice,  at 
complainant's  suit,  for  the  said  imprisonment,  and 
proceed  against  him,  therefore,  according  to  law  : 
— Held,  a  sufficient  notice,  under  stat.  24  Geo.  2, 
c.  44,  s.  1,  as  to  the  places  where  the  cause  of 
action  arose,  the  subject  of  complaint  generally, 
and  the  intended  course  of  proceeding.  Prickett 
v.  Gratrex,  8  Q.  B.  1020. 

In  trespass  for  false  imprisonment,  it  appeared 
that  plaintiff  had  been  given  in  charge  of  a  con- 
stable by  defendant,  without  warrant,  for  doing 
malicious  injury  to  a  house.  Defendant  was  attor- 
ney to  the  owner  of  the  house,  and  alleged  that 
he  had  acted  under  stat.  7  &  8  Geo.  4,  c.  30,  ss. 
24,  28,  and  was  entitled  to  notice  of  action  under 
sect.  41.  The  judge  asked  the  jury,  whether  the 
defendant  had  acted  bona  fide ;  and,  on  their 
answering  in  the  affirmative,  nonsuited  the  plain- 
tiff for  want  of  notice  : — Held,  that  the  jury  should 
have  been  asked,  (with  reference  to  sect.  28, 
which  enacts,  that  persons  found  offending  may 
be  apprehended  without  warrant  "  by  the  owner 
of  the  property  injured,  or  his  servant,  or  any 
person  authorized  by  him"),  not  only  generally 
whether  the  defendant  acted  bona  fide,  but  whe- 
ther he  had  a  reasonable  belief  that  he  was  the 
owner's  servant,  or  had  his  authority.  Kine  v. 
Evershed,  10  Q.  B.  148. 

Declaration  in  case  charged,  that  defendant 
was,  under  the  Highway  Act,  (5  &  6  Will.  4,  c. 
50),  surveyor  of  the  parish  of  T.;  that  gravel 
had  been  placed  on  a  highway  in  T.,  by  means  ol 
which  gravel  the  highway  was  obstructed,  and  the 
gravel  was  a  nuisance  to  the  public  ;  that  defend- 
ant had  notice  and  was  requested  to  remove  the 
same,  but  he,  well  knowing,  &c.,  did  not  nor 
would  in  a  reasonable  time  remove  or  cause  it  to 
be  removed,  but,  on  the  contrary,  conducted  him- 
self with  gross  negligence,  and  knowingly,  wil- 
fully, and  wrongfully,  and  in  violation  of  his  duty 
as  such  surveyor,  permitted,  suffered,  and  causec 
the  gravel  to  continue  and  be  upon  the  highway 
obstructing  the  same,  remaining  and  being  ; 
nuisance  to  the  public  for  a  long  and  unreasonable 
time,  without  taking  any  care  or  precaution  to 
guard  against  danger  or  damage  to  persons  passing 
contrary  to  his  duty  in  that  behalf  as  such  sur- 


veyor;  by  means  of  which  plaintiff's  carriage  was 
overturned.  It  was  proved,  that  defendant  had 
notice  of  the  gravel  being  laid,  and  had  been 
guilty  of  want  of  care  in  leaving  it  there,  and 
that  this  had  caused  the  accident: — Held,  that 
defendant  was  charged  with  a  thing  done  in  pur- 
suance of  the  act,  and  was  therefore  entitled  to 
notice  under  sect.  109.  Davis  v.  Curling,  8  Q.  B. 
287. 

The  Metropolitan  Paving  Act  (57  Geo.  3,  c.  29) 
»ives  power  to  apprehend  all  persons,  who,  not 
being  employed  by  or  contracting  with  the  com- 
missioners under  that  act,  shall  carry  away  "  any 
dust,  cinders,  or  ashes"  within  their  district.  By 
sect.  136,  no  action  shall  be  brought  against  any 
person  for  anything  done  in  pursuance  of  that  act, 
until  after  twenty-one  days'  notice  in  writing ; 
and  if  it  shall  appear  that  such  action  was  brought 
before  twenty-one  days'  notice  was  given,  the 
jury  shall  find  a  verdict  for  defendant.  Want  01 
notice  of  action  must  be  specially  pleaded.  Law 
v.  Dodd,  17  L.  J.,  M.  C.,  65— Exch. 

By  a  railway  act  it  was  enacted,  that  no  action 
should  be  brought  for  anything  done,  or  omitted 
to  be  done,  in  pursuance  of  the  act,  or  in  the 
execution  of  the  powers  or  authorities  given  by 
the  act,  unless  twenty  days'  previous  notice  in 
writing  should  be  given.  The  company  having, 
contrary  to  the  provisions  of  the  act,  made  exces- 
sive charges  for  the  carriage  of  goods,  and  claimed 
and  received  the  amount  of  such  charges  from  the 
plaintiff: — Held,  that,  in  an  action  for  money  had 
and  received,  brought  to  recover  back  the  sums 
so  extorted,  the  company  were  entitled  to  a  notice 
of  action.  Kent  v.  Great  Western  Railway  Com- 
pany, 3  C.  B.  714  ;  4  Railw.  Cas.  699. 

The  sum  indorsed  on  the  writ  for  costs  was  21. 
5s.  only.  On  taxation,  the  Master  allowed  133/. 
12s.  2d.  in  respect  of  the  notice  of  action  ;  the 
only  objection  urged  before  him  being,  that  the 
plaintiff  was  not  entitled  to  any  costs  incurred 
prior  to  the  issuing  of  the  writ,  no  exception  being 
taken  as  to  their  amount.  The  allowance  of 
costs  for  the  notice  of  action  was  held  to  be 
proper  ;  and  the  Court  refused  to  enter  upon  the 
question  of  amount.  Ib. 

Form  of  Notice  of  Action.] — A  notice  of  action 
to  justices,  under  the  24  Geo.  2,  c.  44,  stated  the 
cause  of  action  thus  : — "  For  that  you,  on  the  10th 
day  of  May,  1844,  with  force  and  arms,  caused 
an  assault  to  be  made  upon  me,  and  then  caused 
me  to  be  beaten,  &c.,  and  to  be  forced  and  com- 
pelled to  go  along  divers  public  streets  and  roads, 
&c.,  to  a  certain  prison,  to  wit,  at  Louth,  in  &c., 
and  to  be  unlawfully  imprisoned  and  kept  in  prison 
there  for  forty  days  then  next  following,"  &c.  At 
the  trial,  the  proof  was  confined  to  the  imprison- 
ment in  the  gaol  at  Louth,  under  an  invalid  war- 
rant of  the  defendants: — Held,  that  the  notice 
sufficiently  stated  the  place  of  the  injury,  so  as  to 
enable  the  plaintiff  to  recover  in  respect  of  such 
imprisonment.  Jacldin  v.  Fytche,  14  Mee.  &  W. 
381  ;  15  Law  J.,  N.  S.,  Exch.,  102. 

A  notice  -of  action  to  a  magistrate,  under  24 
Geo.  2,  c.  44,  need  not  state  the  form  of  action  ; 
it  is  sufficient  to  state  the  cause  of  action.  Prick- 
ett v.  Gratrex,  2  New  Sess.  Cas.  429  ;  15  Law  J.3 
N.  S.,  M.  C.,  145;  10  Jur.  566— Q.  B. 

"  You  having,  on  the  14th  day  of  October,  1843, 
caused  me  to  be  apprehended  and  committed  to  a 
certain  gaol  in  M.,  and  to  be  there  imprisoned, 
&c.,  I  shall,  &c.j  cause  a  writ  of  summons  to  be 
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sued  out,  &c.,  against  you  for  the  said  imprison- 
ment:"— Held  sufficient.     Ib. 

What  Destroys  a  Right  of  Action.]  — To  an 
action  for  goods  sold,  defendant  pleaded,  that, 
before  the  commencement  of  the  suit,  plaintiff 
petitioned  the  Court  for  the  Relief  of  Insolvent 
Debtors,  and  that  an  order  was  made  vesting  his 
estate  and  effects  in  the  provisional  assignee  of 
that  court.  Plaintiff  replied,  that  the  petition  was 
dismissed,  and  plaintiff  discharged  from  custody, 
without  taking  the  benefit  of  the  act: — Held,  on 
special  demurrer,  that  the  replication  was  bad, 
for  not  alleging  that  the  petition  was  dismissed 
before  the  commencement  of  the  suit.  Yorston  v. 
Tether,  3  Dowl.  &  L.  297;  14  Mee.  &  W.  851; 
15  Law  J.,  N.  S.,  Exch.,  31. 

Where  a  rule  nisi,  obtained  for  a  criminal  in- 
formation for  a  libel  in  the  Queen's  Bench,  is  dis- 
charged on  showing  cause,  the  applicant  may 
bring  an  action  in'  another  court  for  publication  of 
the  same  libel.  Wakley  v.  Cooke,  16  M.  &  W.  822  ; 
4  Dowl.  &  L.  702. 

To  a  declaration  by  the  payee  against  the  maker 
of  a  promissory  note  the  defendant  pleaded,  that, 
after  the  note  had  become  due,  it  was  agreed 
between  the  plaintiff,  the  defendant,  and  one 
A.  B.,  that  the  said  A.  B.  should,  at  the  request 
of  the  plaintiff,  pay  to  the  plaintiff,  in  trust  for 
E.  B.,  2007.  for  her  sole  use  and  benefit,  or  the 
sum  of  251.  per  annum  so  long  as  the  sum  of  200Z. 
should  remain  unpaid,  and  that  the  rights  and 
causes  of  action  of  the  plaintiff  upon  and  in 
respect  of  the  said  note  should  be  suspended  so 
long  as  the  said  A.  B.  should  continue  to  pay  the 
said  sum  of  25?.;  averment,  that  the  said  A.  B. 
had  paid  the  said  sum,  &c.  Upon  issue  joined  to 
a  replication,  traversing  such  payment  by  A.  B.,  a 
verdict  was  found,  and  judgment  afterwards  given 
for  the  defendant.  On  error  brought  to  reverse 
such  judgment — Held,  that  the  above  plea  was 
bad  in  substance,  the  legal  effect  of  the  agree- 
ment therein  set  out  being  not  to  suspend  the 
plaintiff's  right  of  action  upon  the  note,  but  only 
to  subject  him  to  an  action  if  he  sued  contrary  to 
the  terms  of  the  agreement.  Ford  v.  Beech,  12  Jur. 
310;  17  L.  J.,  Q.  B.,  114— Exch.  Cham. 

Former  Recovery.} — Debt  for  400/.  First  plea, 
as  to  43Z.  6s.  9rf.,  payment ;  third  plea,  as  to  the 
residue,  (356/.  13s.  3d.),  that  plaintiffs  impleaded 
defendant  for  the  residue  of  the  said  cause  oi 
action,  and  that  such  proceedings  were  had  thai 
plaintiffs  recovered  in  the  said  action  314Z.  8s.,  a 
well  for  their  damages  in  the  said  action,  and  in 
respect  whereof  plaintiffs  had  impleaded  defend- 
ants, as  for  their  costs.  Replication,  that  the 
residue  of  the  causes  of  action  in  the  declaration 
mentioned  were  not  the  causes  of  action  in  the 
third  plea  mentioned  in  respect  of  which  the  judg- 
ment was  recovered.  The  jury  found,  that  the 
residue  of  the  causes  of  action  in  the  declaration 
mentioned  were  the  residue  of  the  causes  of  action 
in  the  said  ple.a  mentioned,  and  for  and  in  respec 
of  which  the  judgment  was  recovered: — Held,  on 
motion  for  judgment  non  obstante  veredicto,  first 
that  the  plea  must  be  taken  to  mean  that  plaintif 
had  a  judgment  of  the  Court  in  respect  of  all  the  da- 
mages which  he  sued  for  ;  that  is,  the  same  causes 
of  action  as  constituted  the  residue  of  the  causes  o 
action,  and  which  was  the  same  as  the  ordinary 
plea  of  judgment  recovered.  Stewart  v.  Todd,  16 
Law  J.,  Q.  B.,  327;  11  Jur.  560— Exch.  Ch. 

Held,  second,  that  the  plea  was  good  in  sub 
stance,  whether  the  true  meaning  of  it  was,  that 


as  to  part,  plaintiff  recovered,  and,  as  to  the 
residue,  it  was  found  that  no  more  was  due,  the 
omission  to  plead  the  latter  part  of  the  judgment 
>y  way  of  estoppel  being  matter  of  form,  or  that 
>laintiff,  having  once  sued  for  the  same  debt,  and 
laving  had  the  amount  assessed  and  adjudicated 
on,  could  not  sue  again  for  the  same  debt.  Ib. 

In  an  action  on  a  judgment  of  debt,  the  plea 
)eing  nul  tiel  record,  the  allegation  that  a  sum 
was  adjudged  as  damages  for  the  detention  of  the 
debt,  instead  of  several  sums  for  "  the  debt,  de- 
ention,  and  costs,"  is  not  a  variance.  Sandfordv. 
Grey,  11  Jur.  472— B.  C.— Erie. 

In  debt  on  a  judgment,  the  declaration  described 
t  as  obtained  in  the  court  of  our  lady  the  Queen, 
of  her  Bench  here  at  Westminster,  in  the  county 
of  Middlesex.  Plea,  that  there  is  not  any  record 
of  the  said  supposed  recovery  remaining  in  the 
said  court  of  our  lady  the  Queen,  of  her  Bench  at 
Westminster,  in  manner  and  form,  &c.  Replica- 
tion, that  there  is  such  a  record  of  the  said  re- 
overy  remaining  in  the  said  court  of  our  lady  the 
Queen,  of  her  Bench  here,  in  manner  and  form  as 
the  plaintiff  hath  in  the  said  declaration  above 
alleged: — Held,  that  the  issue  was  proved  by  the 
production  of  a  judgment  of  the  Court  of  Com- 
mon Pleas.  Bradley  v.  Gray,  4  Dowl.  &  S.  458; 
16  Law  J.,  C.  P.,  26. 

In  debt  on  a  judgment,  the  declaration  alleged, 
that  the  plaintiff  recovered  a  judgment  against  the 
defendant,  "  in  the  Court  of  our  lady  the  Queen 
of  the  Bench  here  at  Westminster,  in  the  county 
of  Middlesex."  The  defendant  pleaded,  "that 
there  was  not  any  record  of  the  said  supposed 
recovery  remaining  in  the  said  Court  of  our  lady 
the  Queen  before  the  Queen  herself  at  West- 
minster (named  in  the  declaration  the  Court  of  our 
lady  the  Queen  of  the  Bench  at  Westminster),  in 
manner  and  form  as  in  the  declaration  alleged." 
The  plaintiff  replied,  "  that  there  was  such  a 
record  of  the  said  recovery  remaining  in  the  said 
Court  of  our  lady  the  Queen  of  the  Bench  here,  in 
manner  and  form  as  the  plaintiff  had  in  the  said 
declaration  above  alleged  :" — Held,  that  the  plain- 
tiff proved  the  affirmative  of  the  issue  by  the  pro- 
duction of  a  record  of  a  judgment  recovered  in  this 
Court.  Bradley  v.  Gray,  3  C.  B.  726. 

It  is  necessary,  in  order  to  try  the  issue  joined 
on  a  plea  of  nul  tiel  record,  that  the  issue-roll 
should  be  made  up  and  carried  in,  notwithstand- 
ing the  Reg.  Gen.,  H.  T.,  4  W.  4,  pt.  ii,  r.  15.  Jack- 
son v.  Gates,  5  Dowl.  &  L.  231. — B.  C. — Patteson. 

Quaere,  whether  a  party  may  proceed  by  plaint 
in  a  county  court,  under  the  9  &  10  Viet.  c.  95, 
founded  on  a  judgment  obtained  in  one  of  the 
superior  courts  at  Westminster  t  Ranee  v.  James, 
12  Jur.  62. 

Defence  after  Action  brought.]  — In  an  action  for 
trespass  in  taking  plaintiff's  goods,  the  defendant 
having  pleaded  only  the  general  issue,  cannot, 
even  in  mitigation  of  damages,  give  in  evidence  a 
repayment  by  him,  after  action  brought,  of  money 
produced  by  the  sale  of  goods.  Rundle  v.  Little, 
6  Q.  B.  17  \. 

Abatement  by  Death  of  Parties.]  — Where  a  cause 
was,  by  order  of  Nisi  Prius,  referred  to  a  barrister 
to  state  a  special  case,  and  the  case  was  stated 
after  the  death  of  defendant,  the  court  refused  to 
set  it  aside.  James  v.  Crane,  3  Dowl.  &  L.  G61; 
15  Law  J.,  N.  S.,  Exch.,  232. 

Where  a  verdict  was  found  for  plaintiff  on  the 
trial  of  an  ejectment,  subject  to  a  special  case, 
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and-  before  the  terms  of  the  special  case  were 
settled  plaintiff  died,  the  court  discharged  a  rule 
for  setting  aside  the  verdict  or  staying  the  proceed- 
ings, upon  the  terms  of  the  representative  of  the 
lessor  of  plaintiff  giving  security  for  costs.  Doe  d. 
Egremont  v. Stephens,  10  Jur.570 — B.C. — Coleridge. 

Where  there  were  issues  of  fact  and  of  law,  and, 
after  a  verdict  for  plaintiff  on  the  former,  and  a 
rule  for  a  new  trial,  which  was  discharged,  plain- 
tiff, in  the  same  term  in  which  the  rule  was 
discharged,  set  down  the  demurrer  in  the  special 
paper,  but  died  before  it  came  on  for  argument ; 
judgment  having  been  subsequently  given  for  him 
on  the  demurrer,  the  court  made  absolute  a  rule 
to  enter  up  judgment  as  of  the  term  in  which  the 
demurrer  was  set  down  for  argument.  Miles  v. 
Bough,  3  Dowl.  &  L.  105 — B.  C. — Wightman. 

Where,  by  order  of  Nisi  Prius,  a  cause  is  re- 
ferred to  a  barrister  to  state  special  case,  it  is  no 
ground  for  setting  aside  the  case,  that  it  is  stated 
after  the  death  of  one  of  the  parties.  James  v. 
Crane,  15  Mee.  &  W.  379. 

Consolidation  of  Actions.]  — See  PRACTICE  AT  LAW. 
ADEMPTION—  See  LEGACY. 


ADMIRALTY — See  ATTACHMENT,  SHIPPING. 


ADMINISTRATOR— See  EXECUTOR. 


ADMISSIONS— See  EVIDENCE. 


AFFIDAVIT. 

To  HOLD  TO  BAIL — See  ARREST. 
To  OBTAIN  A  DISTRINGAS — See  PRACTICE  AT  LAW. 

Intituling.]  — A  rule  was  obtained  in  a  cause  of 
B.  v.  D.,  calling  upon  F.  (an  attorney)  to  render  an 
account  of  and  pay  over  money  due  to  B. ;  and  the 
matters  of  this  rule  were,  by  a  subsequent  rule, 
referred  to  the  Master.  B.  afterwards  died.  A 
rule  was  then  obtained,  calling  upon  F.  to  show 
cause  why  B.'s  executors  should  not  be  made  par- 
ties to  the  two  former  rules  instead  of  B.  This 
rule,  and  the  affidavits  on  which  it  was  granted, 
were  entitled,  "B.,  deceased,  v.  D.:'' — Held,  that 
this  was  a  fatal  objection  to  the  rule,  there  being 
no  such  cause  as  "B.,  deceased,  v.  D."  Bland  v. 
Lax;  15  Law  J.,  N.  S.,  Q.  B.,  1 ;  10  Jur.  8. 

Where  a  defendant  was  described  in  a  writ 
as  "Frederick  C.  Prosser,"  an  affidavit  in  support 
of  an  application  to  set  aside  the  judgment  for 
irregularity,  entitled  "Henry  Symes  v.  Frederick 
Coulston  Prosser,"  (his  real  name),  is  insufficient. 
Symes  v.  Prosser,  3  Dowl.  &  L.  491  ;  15  Mee.  & 
W.  151;  15  Law  J.,  N.  S.,  Exch.,  199. 

On  a  motion  for  judgment  under  6  &  7  Viet.  c. 
73,  s.  43,  the  affidavit  ought  to  be  intituled  in  the 
matter  of  the  attorney,  and  not  in  the  name  of  the 
cause.  In  re  Hair,  1  Man.  &  G.  510. 

But  the  affidavit  may  be  intituled  in  the  cause  as 
well  as  in  the  matter  of  the  attorney,  the  original 
order  for  taxation  having  been  so  intituled.  In  re 
Vallance,  7  Man.  &  G.  511. 

The  affidavits  to  support  a  rule  for  a  certioran 
were  intitled  "In  the  matter  of  the  prosecution  of 
The  Queen  v.  R.  Walworth  and  J.  Kent:" — 
Held,  that  the  affidavits  were  irregular,  and  could 
not  be  read.  Reg.  v  Walworth,  10  Jur.  967 — B. 
C. — Patteson. 

Quaere,  whether  a  document  exhibited  to  a  de- 


ponent, and  referred  to  in  an  affidavit  made  in  a 
cause,  ought  to  be  intituled  in  the  cause  in  which 
it  is  made.  Robinson  v.  Robinson,  10  Jur.  356. 

A  defendant  was  called  in  the  writ  of  summons 
W.  W.  Kilpin."  He  entered  an  appearance  as 
William  Wells  Kilpin,  sued  as  W.  W.  Kilpin.  In 
the  title  of  an  affidavit  in  support  of  a  rule  for 
judgment  as  in  case  of  a  nonsuit,  he  was  described 
as  "William  Wells  Kilpin": — Held,  that  the 
affidavit  was  well  intitled.  Lomax  v.  Kilpin, 
16  Mee.  &  W.  94 ;  16  Law  J.,  Exch.  23. 

Where  a  defendant,  whose  name  was  J.  G.,  had 
been  described  in  the  writ  of  summons  as  H.  G., 
and  a  person  named  H.  G.  had  appeared  to  the 
writ: — Held,  on  motion  by  the  plaintiff,  B.,  to  set 
aside  the  appearance,  that  the  affidavits  were 
rightly  entitled,  B.  v.  /.  G.  sued  by  the  name  of 
H.  G.  Belcher  v.  Goodered,  16  Law  J.,  C.  P.,  176. 

Affidavits,  on  which  a  rule  calling  on  an  attor- 
ney to  answer  the  matters  in  the  affidavits  has 
been  granted,  need  not  be  entitled  to  all.  In  re 
Grantham,  4  Dowl.  &  L.  427;  11  Jur.  242. — B.  C. 
— Patteson. 

But  affidavits  in  answer  to  the  rule  must  be 
entitled  in  the  same  way  as  the  rule.  Ib. 

Where,  however,  they  were  not  so  entitled,  the 
Court  enlarged  the  rule  in  order  that  they  might 
be  amended.  Ib. 

In  the  writ  and  declaration  the  cause  was 
described  as  "  T.  v.  S.  $•  H."  The  defendants 
appeared  under  that  title,  and  pleaded  to  the  decla 
ration  : — Held,  on  motion  to  set  aside  a  judgment 
signed  for  want  of  a  rejoinder,  that  the  affidavit, 
on  which  the  rule  to  set  aside  the  judgment  was 
obtained,  was  incorrectly  entitled  "  T.  v.  S.  4'  P. 
sued  as  H.;"  and  the  Court  refused  to  allow  the 
affidavit  to  be  re-sworn,  or  to  post-date  the  rule. 
Tagg  v.  Simmons,  4  Dowl.  &  L.  582 ;  16  Law  J.. 
Q.  B.  319— B.  C.— Erie. 

The  title  of  an  affidavit,  upon  which  a  rule  is 
moved  for  in  ejectment,  should  mention  the  names 
of  all  the  lessors  of  the  plaintiff.  Doe  d.  Penning- 
ton  v.  Bar'rell,  11  Jur.  904 — Q.  B. 

Affidavits  in  support  of  a  rule  for  a  certiorari 
ought  not  to  be  entitled  at  all.  Ex  parte  Wall- 
work,  4  Dowl.  &  L.  403  ;  1  B.  C.  Rep.  258— B.  C. 
— Patteson. 

And  where  they  were  entitled,  "  In  the  matter  of 
The  Queen  v.  Robert  Wallwork  and  James  Wall- 
work,"  (the  name  of  the  proceedings  in  the  court 
below  which  it  was  sought  to  bring  up,  being 
"  The  Queen  v.  Robei't  Wallwork  and  James  Wall- 
work,'')  the  Court  held  them  irregular,  and  dis- 
charged the  rule.  Ib. 

An  affidavit,  entitled  "  W.  W.,  carrying  on  busi- 
ness under  the  name  or  style  of  W.  T.  &  Co.? 
plaintiff,  and  C.  F.,  defendant" — plaintiff  having 
so  described  himself  in  the  writ — was  held  suffi- 
cient. White  v.  Feltham,  3  C.  B.  658. 

A  writ  of  summons  was  sued  out  against  a 
defendant  by  the  name  of  H.  G.,  his  real  name 
being  J.  G.  An  appearance  was  entered  by  a  per- 
son describing  himself  as  H.  G.  On  a  motion  by 
the  plaintiff  whose  name  was  B.,  to  set  aside  the 
appearance  so  entered,  the  Court  held  the  affidavit 
to  be  properly  entitled  B.  against  J.  B.,  sued  by  the 
name  of  H.  G.  Belcher  v.  Goodered,  4  Dowl  &.  L. 
814— C.  P. 

Upon  a  motion  against  an  attorney  to  pay  over 
a  sum  of  money  received  by  him  for  his  client  in 
a  cause,  the  affidavits  may  be  entitled  in  the  mat- 
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ter  of  the  attorney.     Exparte  Randall,  12  Jur.  962  ; 
17  L.  J.,  Q.  B.,  232— B.  C.— Wightman. 

The  defendant,  having  entered  an  appearance 
in  person,  as  C.  F.  A.  W.,  Duke  of  Brunswick  and 
Luneburg,  sued  asC.  F.  A.  W.  D'Este,  commonly 
called  the  Duke  of  Brunswick,  delivered  a  plea  to 
the  jurisdiction,  with  an  affidavit  of  verification, 
respectively  entitled,  "  C.  F.  A.  W.,  Sovereign 
Duke  of  Brunswick  and  Luneberg,  sued  as  C.  F. 

A.  W.    D'Este,    commonly    called    the    Duke    of 
Brunswick."     The  plaintiff  treating  the  plea  as  a 
nullity,  signed  judgment.     The  Court  refused  to 
set  aside  the  judgment,  without  an   affidavit    of 
merits.  Munden  v.  Brunswick  (Duke),  4  C.  B.  321  ; 
4  Dowl.  &  L.  807. 

Affidavits,  on  which  a  rule  nisi  is  obtained  to  set 
aside  a  rule  absolute  for  a  certiorari  before  it  has 
issued,  may  be  entitled  in  the  "  Queen's  Bench," 
without  naming  the  parties  in  the  proceedings. 
Reg.  v.  Chasemore,  12  Jur.  11 — Q.  B. 

Description  of  Deponent.] — An  affidavit,  sworn 
in  London,  described  the  party  making  it  as  the 
"  agent  for  the  defendant  in  this  cause:" — Held 
sufficient.  Mathewson  v.  Baistow,  3  Dowl.  &  L. 
327;  15  Law  J.,  N.  S.,  Q.  B.,  40— B.  C.— Patteson. 

In  an  affidavit  made  by  defendant  in  a  cause  in 
support  of  a  rule  moved  for  by  him,  it  is  not  neces- 
sary for  him  expressly  to  swear  that  he  is  the 
defendant ;  it  will  be  sufficient  if  it  appear  with 
reasonable  certainty,  from  the  language  of  the 
affidavit,  that  he  is  so.  Loutreuil  v.  Phillippe, 
1  B.  C.  Rep.  87  ;  10  Jur.  757— Coleridge. 

Where,  therefore,  on  an  application  for  a  rule 
to  compel  plaintiff  to  give  security  for  costs,  the 
deponent  swore  that  he  was  served  with  a  copy  of 
a  writ  of  summons,  purporting  to  be  issued  out  of 
the  court  at  the  suit  of  the  plaintiff,  it  was  held, 
that  it  sufficiently  appeared  that  the  deponent  was 
the  defendant  in  the  action.  76. 

"  H.  B.,  clerk  to  the  above  named  defendant," 
is  not  a  sufficient  description  of  a  deponent  in  an 
affidavit.  Elton  v.  Martindale,  5  Dowl.  &  L.  248 
— Q.  B. 

An  affidavit  will  be  rejected  which  does  not  con- 
tain the  proper  additions  of  all  the  deponents. 
Cobbett  v.  Oldfield,  16  M.  &  W.  469. 

Before  whom  sivorn.]  — An  affidavit  of  service  of 
a  rule,  sworn  before  the  British  Consul  resident  at 
Paris,  is  not  sufficient.  Williams  v.  Welch,  3  Dowl. 
&  L.  357 ;  1  B.  C.  Rep.  71,  n. ;  15  Law  J.,  N.  S., 
Q.  B.,  7 — Patteson. 

Jurat.] — An  affidavit  taken  by  a  commissioner, 
in  which  the  words  "  before  me"  in  the  jurat  were 
omitted, — Held,  a  nullity.  Reg.  v.  Norbury,  2  New 
Sess.  Cas.  344;  15  Law  J.,  N.  S.,  Q.  B.  264— B. 
C. — Patteson. 

Certain  affidavits,  which  had  been  amended  by 
permission  of  the  court,  were  allowed  to  be  read 
without  the  addition  of  fresh  jurats.  In  re  Grant- 
ham,  10  Jur.  1038 — B.  C. — Patteson. 

The  jurat  of  an  affidavit,  purporting  to  be  sworn 
by  C.  E.,  was  drawn  as  follows : — "Sworn  at 
Banbury,  in  the  county  of  Oxford,  this  8th  day  of 
February,  1844.  William  Munton,  a  commission- 
er," &c.: — Held,  a  fatal  objection  that  the  words 
"  before  me"  were  not  inserted  between  the  date 
and  the  signature,  though  an  exhibit  was  annexed, 
having  subscribed  to  it  the  words — "  This  is  the 
notice  referred  to  in  the  annexed  affidavit  of  C. 
E.,  sworn  before  me  this  8th  day  of  February, 
1844.  W.  Munton."  Reg.  v.  Bloxham,  6  Q. 

B.  528. 


Where  a  rule  is  obtained  on  an  affidavit  by  two 
or  more  deponents,  the  jurat  of  which  is  defective 
in  not  containing  the  names  of  all  the  deponents, 
pursuant  to  Reg.  Gen.  Trin.  Term,  1  Geo.  4,  the 
Court  will  discharge  the  rule  with  costs.  Cobbett 
v.  Oldfield,  4  Dowl.  &  L.  492  ;  16  Law  J.,  Exch.  150. 

Where  a  rule  has  been  obtained  on  an  affidavit, 
the  jurat  of  which  is  defective  in  not  containing 
the  names  of  the  respective  deponents,  sworn  pur- 
suant to  the  rules  of  the  Court,  Mich.,  37  Geo.  3, 
and  Trin.,  1  Geo.  4,  the  Court  will  discharge  the 
rule  with  costs. 

An  affidavit  sworn  before  a  commissioner,  omit- 
ting in  the  jurat  the  words  "before  me,"  is  bad. 
Graham  v.  Ingleby,  1  Exch.  Rep.  651. 

"  Sworn  in  Court  the  5th  day  of  November,  1846, 
before  E.  V.  W.,"  (the  judge's  signature),  is  a 
sufficient  jurat.  Thome  v.  Jackson,  3  C.  B.  661. 

An  affidavit  with  a  jurat  signed  "A.  B.  a  com- 
missioner," &c.,  is  sufficient.  Munden  v.  Bruns- 
wick (Duke),  4  C.  B.  321 ;  4  Dowl.  &  L.  807. 

Date.] — The  jurat  of  an  affidavit  purported  to 
be  "  sworn  in  Court  this  9th  day  of  November, 
1845:" — Semble,  that  as  the  9th  of  November, 
1844,  was  a  Sunday,  the  jurat  was  defective.  Doe 
d.  Williamson  v.  Roe,  3  Dowl.  &  L.  328— B.  C.— 
Patteson. 

Filing.] — Where  a  rule  nisi  has  been  granted, 
one  of  the  terms  of  which  is,  that  affidavits  in 
answer  shall  be  filed  before  a  certain  day,  the 
Court,  upon  reasonable  ground  being  shown,  will 
extend  the  time  within  which  the  affidavits  must 
be  filed.  Reg.  v.  Keen,  4  Dowl.  &  L.  622  ;  1  B.  C. 
Rep.  285;  11  Jur.  308— Erie. 

Using.] — Where  an  application  had  been  made 
for  the  costs  of  a  mandamus  upon  an  affidavit  inti- 
tuled "  The  Queen  v.  The  Directors  of  the  Great 
Western  Railway  Company,"  (their  name  of  incor- 
poration), the  same  mistake  occurring  in  the  body 
of  the  affidavit,  and  the  rule  was  discharged  on 
that  ground,  the  Court  refused  a  second  applica- 
tion made  upon  the  same  affidavit  amended  in  this 
particular,  the  amendment  being  required  in  the 
body  of  the  affidavit,  and  not  merely  in  the  title  or 
jurat.  Reg.  v.  Western  Railway  Company,  3  Railw. 
Cas.  700  ;  5  Q.  B.  597. 

Where  a  rule  obtained  in  the  name  of  the  plain- 
tiff to  set  aside  an  order  had  been  discharged  on 
an  affidavit  of  the  plaintiff,  that  the  application 
was  made  without  his  authority  or  consent,  the 
Court  allowed  a  second  application  to  be  made  on 
the  same  affidavits  in  the  name  of  the  party  on 
whose  behalf  the  action  was  brought.  Tilt  v. 
Dixon,  4  C.  B.  736  ;  17  L.  J.,  C.  P.  61. 

AGENT — See  PRINCIPAL  AND  AGENT. 


AGREEMENT — See  CONTRACT,   LANDLORD   AND 
TENANT,  REVENUE,  SALE,  PRACTICE  IN  EQUITY. 

A  verbal  agreement  to  accept  a  lesser  rent  than 
that  mentioned  in  an  agreement  to  grant  a  lease, 
followed  by  acceptance  thereof,  is  not  per  se  an 
abandonment  of  the  former  contract,  nor  does  it 
operate  as  a  substitution  of  a  new  agreement  for 
the  former  one,  or  as  the  creation  of  a. new  ten- 
ancy in  which  the  old  tenancy  merged.  Clarke  v. 
Moore,  1  Jones  &  Lat.  723. 

In  a  quaere  impedit,  where  the  Bishop  of  Derry 
claimed  the  right  of  patronage  of  a  living  in  the 
county  of  Londonderry,  which  was  within  the  dio- 
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cese  of  Derry,  a  surrender  made  by  a  former  bishop 
to  the  Crown,  of  all  the  livings  in  the  county,  was 
tendered  in  evidence.  This  surrender  was  coupled 
with  a  grant  by  the  Crown,  dated  two  days  after- 
wards, of  the  livings  which  had  been  so  surren- 
dered. Taken  together,  these  documents  were  held 
to  be  admissible  in  evidence ;  and  as  the  grant 
recited  that  all  the  livings  in  the  county  had  an- 
ciently belonged  to  the  see,  such  evidence  was,  for 
the  purpose  of  proving  the  title  of  the  bishop,  re- 
ceived as  an  admission  by  the  Crown  of  that  fact. 
The  value  of  such  evidence  was  still  open  to  dis- 
pute. Before  the  date  of  the  grant,  the  Crown  had 
entered  into  acts  of  agreement  with  persons  now 
represented  by  the  governor  and  assistants  of  the 
Irish  Society,  to  grant  to  them  the  livings  in  the 
county,  of  which  the  living  in  question  was  named 
as  one  : — Held,  that  this  agreement  did  not  prevent 
the  grant  from  being  receivable  in  evidence,  how- 
ever its  value  might  be  thereby  affected.  Irish  So- 
ciety v.  Bishop  of  Derry,  12  Cl.  &  Fin.  641— H.  L., 
1846. 

Specific  Performance.} — A  father  (tenant  for  life) 
and  a  son  (tenant  in  tail),  in  1831,  joined  in  mort- 
gaging the  estate,  to  secure  payment  of  a  debt  of 
the  son,  under  an  agreement  between  them  to  suf- 
fer a  recovery  and  resettle  the  estate,  as  to  the 
remainder,  after  the  death  of  the  tenant  for  life, 
in  case  the  father  should  at  any  time  be  obliged 
to  pay  any  part  of  the  interest  of  the  mortgage 
debt,  or  the  son  should  not  pay  off  that  debt  by  a 
certain  day,  and  the  father  should  then  pay  off 
and  release  the  son  therefrom,  to  the  use  of  the 
father  in  fee  ;  the  father  covenanting  to  convey  or 
devise  a  seventh  part  of  the  estate  to  the  son  ;  and 
in  case  the  son  should  pay  off  the  mortgage  by  the 
time  mentioned,  then  to  the  son  and  the  heirs  of 
his  body,  charged  with  500/.,  for  such  persons  as 
the  father  should  by  deed  or  will  appoint.  The 
son  did  not  pay  off  the  mortgage  debt,  nor  did  the 
father  pay  it  off  or  release  the  son  therefrom,  but 
the  father  paid  the  interest  until  his  death  in  1841, 
and  after  his  death  his  devisees  paid  off  the  mort- 
gage : — Held,  that,  neither  party  having  performed 
the  agreement,  or  apparently  acted  upon  it  in  the 
lifetime  of  the  father,  the  court  would  not,  after 
the  death  of  the  father,  enforce  the  specific  per- 
formance of  the  agreement ;  nor  would  the  court, 
in  such  a  case,  enforce  specific  performance  of  an 
agreement,  which  apparently  was  an  agreement 
for  the  sale  of  the  son's  reversionary  interest  in 
the  estate  at  an  undervalue.  That,  as  the  agree- 
ment could  not  be  specifically  performed,  the  ori- 
ginal rights  of  the  parties  remained,  and  the  son 
was  therefore  entitled  to  redeem  the  estate,  upon 
repayment  of  the  mortgage  debt  and  the  interest. 
Playford  v.  Playford,  4  Hare,  546. 

The  court  might  enforce  the  specific  performance 
of  an  agreement  between  joint  tenants  of  a  copy- 
hold estate  to  divide  the  land  and  hold  the  respec- 
tive parts  in  severally,  and  decree  the  parties  to 
make  mutual  surrenders  for  that  purpose,  although, 
before  the  stat.  4  &  5  Will.  4,  c.  35,  the  court  had 
no  jurisdiction,  in  a  mere  suit  for  partition,  to  de- 
cree die  partition  of  copyholds.  Bolton  v.  Ward, 
4  Hare,  530. 

Proceedings  taken  by  defendants  towards  the  ful- 
filment of  a  contract  for  the  erection  of  a  certain 
building,  may  enable  the  court  to  decree  a  specific 
performance  of  the  contract,  in  a  case  where,  with- 
out such  proceedings,  it  might  have  been  difficult 
to  define  what  would  be  a  sufficient  performance. 
Price  v.  Corporation  of  Penzance,  4  Hare,  509. 
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Agreement  for  a  partnership  decreed  to  be  speci- 
fically performed  by  the  execution  of  a  proper  part- 
nership deed.  England  v.  Curling,  8  Beav.  129. 

To  a  bill  for  the  specific  performance  of  a  part- 
nership, one  defendant  objected  to  the  misconduct 
of  another  partner,  who  was  a  co-defendant : — Held, 
that  this  defence  could  only  be  made  available  upon 
cross  bill.  Ib. 

A  landlord  filed  a  bill  for  the  specific  performance 
of  a  contract  to  accept  a  lease  at  the  rent  mentioned 
in  the  agreement,  but  which  had  been  afterwards  by 
parole  reduced;  and  at  the  bar  he  undertook  to  exe- 
cute a  lease  at  the  reduced  rent.  The  court  decreed 
accordingly,  but  without  costs,  because  of  the  con- 
duct of  the  parties.  Clarke  v.  Moore,  1  Jones  &  Lat. 
723. 

Construction  of.]  — Under  a  contract  to  make  out 
a  good  title  to  a  lease  for  lives,  renewable  for  ever, 
the  vendor  must  show  who  are  the  lives  in  existence 
at  the  time  of  the  contract.  Anderson  v.  Higgins, 
1  Jones  &  Lat.  718. 

Construction  of  a  contract  for  the  sale  of  a  lease- 
hold estate,  where  it  was  a  contract  for  a  sale  of 
the  vendor's  interest  in  the  lease  whatever  it  might 
be,  or  that  a  good  title  to  the  leasehold  estate 
should  be  made  out.  Ib. 

Lessee  of  a  house  and  fixtures  agreed  to  pay  the 
expense  of  preparing  the  agreement: — Held,  that 
he  was  liable  to  pay  the  costs  of  preparing  the 
agreement,  and  of  copies  of  an  inventory  of  the 
fixtures  referred  to  by  it.  In  re  Thomas,  8  Beav.  145. 

Founded  on  Mistake.] — A  party  applied  to  the 
agent  of  an  insurance  office  to  effect  an  insurance 
on  the  life  of  his  son.  The  agent  gave  him  a 
printed  form  of  application,  which  was  filled  up  as 
to  the  name,  age,  &c.,  of  his  son,  and  signed,  but 
he  did  not  fill  up  the  declaration  as  to  the  nature  of 
his  pecuniary  interest  in  his  son's  life.  The  agent 
had  inquired  into  these  particulars,  and  filled  them 
up,  after  the  insurer  had  left  his  office,  with  a  state- 
ment which  was  incorrect.  The  insurance  was 
effected ;  but  on  the  death  of  the  nominee,  the 
company  refused  to  pay  the  amount  of  the  policy, 
on  the  ground  that  the  interest  of  the  insurer  was 
falsely  described,  and  that  the  policy  was  therefore 
void.  No  evidence  being  produced  as  to  the  state- 
ments which  were  made  to  the  agent  respecting  the 
matters  inserted  by  him  in  the  declaration,  the 
court  refused  to  rectify  it,  or  to  grant  an  injunction 
to  restrain  the  company  from  setting  up  the  decla- 
ration as  a  defence  to  an  action  at  law.  Parsons  v. 
Bignold,  15  Law  J.,  N.  S.,  L.  C.,  379. 

Between  Solicitor  and  Client.]  — An  agreement  by 
a  solicitor  to  take  a  gross  sum  from  his  client  in 
lieu  of  costs,  is  not  void,  though  regarded  by  the 
court  with  jealousy.  In  re  lVhitcombe,S  Beav.  140. 

IVTien  usurious.] — A.  executed  a  bond  and  mort- 
gage to  B.,  to  secure  2000Z.  lent  to  him  by  B.,  with 
interest  at  ol.  per  cent.  B.  having  sold  out  a  sum 
of  stock  to  enable  her  to  make  the  loan,  the  divi- 
dends of  which  exceeded  the  interest  of  the  2000Z. 
at  51.  per  cent.,  A.  afterwards  agreed,  in  considera- 
tion of  her  letting  the  200Z.  continue  secured  at 
interest  as  aforesaid,  to  transfer  to  her,  when 
requested  so  to  do,  the  amount  of  the  stock  sold 
out,  or,  at  her  option,  to  pay  to  her  a  sum  of  money 
sufficient  to  repurchase  it,  and  in  the  meantime  to 
pay  to  her  the  amount  of  the  dividends  of  it,  instead 
of  the  interest  of  the  2000J. : — Held,  that  the  agree- 
ment was  additional  to,  and  not  substitutional  for 
the  bond  and  mortgage,  and  was  therefore  usurious. 
Powney  v  Blomberg,  14  Sim.  179. 
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Void  for  want  of  Consideration]  — K.  holding  lands 
under  the  see  of  D.  for  a  renewable  term  of  twenty- 
one  years,  demised  them  in  1787  to  two  persons  for 
a  like  term,  with  a  toties  quoties  covenant  for 
renewal.  These  sold  their  interest  in  part  of  the 
lands,  and  divided  the  rest  equally  among  them. 
On  the  death  of  one,  his  share  passed  to  his  two 
sons,  A.  and  A.  Lowry  ;  the  share  of  the  other  was 
sold  to  P.  The  two  Lowrys  obtained  a  renewal  of 
the  lease  of  all  the  lands  to  themselves,  in  1822, 
•without  P.'s  knowledge,  and  then  mortgaged  them 
to  M.,  and  obtained  a  judgment  in  ejectment  against 
P.,  who  thereupon  filed  a  bill  against  them  and  M., 
and  obtained,  in  1826,  a  decree  for  an  account  and 
re-conveyance  of  his  part,  on  payment  of  his  pro- 
portion of  the  renewal  fines  and  costs.  W.,  who 
had  been  the  attorney  of  the  Lowrys  in  these  mat- 
ters, obtained  an  assignment  of  their  interest  in 
1829.  P.  did  not  make  up  the  decree  of  1826,  but 
he  made  several  payments  to  W.  in  respect  of  the 
renewal  fines  and  costs,  and  urged  him  to  reconvey 
to  him  his  part  of  the  lands,  and  grant  a  renewal ; 
but,  being  in  distress,  he  signed  an  agreement  to 
surrender  his  lands  to  W.,  and  take  part  of  them 
as  tenant: — Held,  upon  a  bill  filed  by  P.  in  1842, 
that  he  was  entitled  to  the  benefits  of  the  decree  of 
1826  against  W.;  that  the  accounts  thereby  directed 
ought  to  be  then  taken  ;  that  the  agreement  signed 
by  P.  to  surrender  was  without  consideration  and 
void,  and  that  he  was  entitled  to  the  value  of  his 
lands  while  they  were  in  the  possession  of  W.,  and 
to  a  re-conveyance  and  renewal,  upon  payment  of 
the  balance  found  due  from  him.  Wallace  v.  Patton, 
12  Cl.  &  Fin.  491— H.  L.,  1846. 

When  Time  Essence  of.] — A  patentee  agreed  to 
give  one  fourth  share  of  the  patent  to  B.,  in  con- 
sideration of  501.  then  paid,  and  of  loQl.  to  be  paid 
in  several  sums  at  various  times,  and  of  a  sum  of 
300?.,  to  be  paid  on  a  particular  day,  to  be  applied 
in  taking  out  foreign  patents.  The  300/.  was  not 
paid,  and  the  foreign  patents  were  consequently  not 
obtained  : — Held,  that  time  was  the  essence  of  the 
contract,  and  that  the  patentee  was  entitled  to 
rescind  it,  notwithstanding  he  had  accepted  pay- 
ment of  the  other  sums  at  other  times  than  those 
•which  were  fixed  by  the  agreement.  Payne  v.  Ban- 
ner, 15  Law  J.,  N.  S.,  L.  C.,  227. 


ALEHOUSES. 

Licensing.] — By  sect.  2,  of  stat.  3  &  4  Viet.  c.  61, 
the  applicant  for  a  license  to  retail  beer  shall  pro- 
duce a  certificate  from  an  overseer  that  he  is  the 
real  resident  holder  and  occupier  of  the  dwelling- 
house  in  which  he  shall  apply  to  be  licensed,  and 
also  the  annual  value  at  which  the  house  is  rated  to 
the  poor-rate.  By  sect.  5,  every  overseer  who 
refuses  to  grant  a  certificate  of  the  rating,  or  who 
shall  falsely  certify  any  house  to  be  rated,  or  any 
person  to  be  the  real  resident  holder  and  occupier 
of  any  house,  is  liable  to  a  penalty.  Reg.  v.  Ken- 
sington, 12  Jur.  747 ;  17  L.  J.,  Q.  B.,  332. 

Mandamus  to  an  overseer  to  certify  that  H.,  the 
prosecutor,  was  the  real  resident  holder  and  occu- 
pier of  a  house,  in  order  to  his  obtaining  a  license. 
Return,  that  he  did  not  know  and  was  furnished 
with  no  evidence  that  H.  was  the  real  resident 
holder  and  occupier  of  the  house  in  question,  and 
that  he  had  reason  to  believe  that  H.  was  not  the 
real  resident  holder  and  occupier  thereof  within  the 
meaning  of  the  statute.  It  was  proved,  that  H.  had 
let  off  part  of  his  house  to  D.,  who  had  the  entire 
control  of  that  part,  and  carried  on  his  trade  there. 
Semble,  that  it  is  not  necessary,  that  the  applicant 


for  a  certificate,  under  sect  2  of  stat.  3  &  4  Viet. 
c.  61,  should  have  exclusive  possession  of  the  whole 
house  : — Held,  first,  that  a  return  that  H.  was  not 
entitled  to  a  certificate  at  the  time  of  the  return 
would  be  insufficient ;  though,  if  the  performance 
of  the  act  commanded  has  become  immaterial  since 
the  date  of  the  writ,  the  Court  will  exercise  a  dis- 
cretion as  to  issuing  a  peremptory  mandamus.  Ib. 

Held,  secondly,  that  stat.  2  &  3  Viet.  c.  61,  does 
not  compel  an  overseer  to  give  a  certificate  that  a 
person  is  the  real  resident  holder  and  occupier.  Ib. 

The  Licensing  Act  (9  Geo.  4,  c.  61,  s.  27),  pro- 
vides, that  every  person  who  shall  think  himself 
aggrieved,  &c.,  may  appeal  to  the  next  general  or 
quarter  sessions  of  the  peace,  &c.,  unless  such  ses- 
sions shall  be  holden  within  twelve  days,  &c.;  and, 
in  that  case,  to  the  next  subsequent  sessions,  and 
not  afterwards  ;  and  the  Court  at  such  sessions  shall 
hear  and  determine  the  matter  of  such  appeal,  and 
shall  make  such  order  therein,  with  or  without 
costs,  as  to  the  Court  shall  seem  meet,  and  the 
judgment  of  the  Court  shall  be  final  and  conclusive 
to  all  intents,  &c.  An  order  of  sessions  under  this 
act,  purported  to  be  made  at  the  general  sessions  of 
the  peace,  holden  in.  and  for  the  county  of  Middle- 
sex on  the  5th  of  May,  and  continued  by  successive 
adjournments  until  the  22d,  and  recited,  that,  at 
the  general  quarter  sessions  of  the  peace  held  in 
April  then  last,  W.  B.  had  exhibited  his  petition  of 
appeal  against  the  refusal  of  certain  justices  to  grant 
him  a  license,  at  which  said  quarter  sessions  the  said 
appeal,  and  the  hearing  and  determination  there- 
of, was  adjourned  unto  "  this  present  general  ses- 
sions," and  proceeded  to  adjudge  that,  upon  hear- 
ing Sac.,  the  Court  did  dismiss  the  appeal  and  affirm 
the  judgment  of  the  justices,  and  order  and  adjudge 
that  the  said  W.  B.  should  pay  to  the  said  justices 
16/.  19s.  2d.  for  costs,  &c.  The  facts  were,  that, 
at  the  April  sessions,  the  appeal  was  heard,  the 
judgment  of  the  justices  affirmed,  and  the  license 
refused  : — Held,  that,  by  the  words  of  the  act  of 
Parliament,  the  power  of  adjudicating  on  the  appeal 
was  confined  to  the  April  sessions,  and  that  the 
order  made  at  the  May  sessions  was,  therefore,  with- 
out jurisdiction.  Reg.  v.  Belton,  3  New  Sess.  Cas. 
77;  17  L.  J.,  M.  C.,  70— Q.  B. 

Semble,  also,  that,  at  the  April  sessions,  the  ap- 
peal had  been  in  point  of  fact  disposed  of,  and  that 
the  order  was  on  that  ground  also  bad.  Ib. 

Forfeiture  of  License.] — By  stat.  11  Geo.  4  &  1 
Will.  4,  c.  64,  s.  25,  a  conviction,  in  the  form  or  to 
the  effect  following,  mutatis  mutandis,  as  the  case 
may  be,  shall  be  good  and  effectual,  without  stating 
the  case,  or  the  facts  or  evidence  in  any  more  par- 
ticular manner.  By  sect.  11  of  stat.  4  &  5  Will.  4, 
c.  85,  which  amended  that  act,  all  powers  and  forms 
in  the  former  act,  with  reference  to  persons  licensed 
under  that  act,  shall  be  applicable  to  all  persons 
licensed  under  it,  and  to  all  offences  committed  by 
such  persons  of  the  same  description  as  the  offences 
mentioned  in  the  former.  In  trespass  for  taking  the 
goods  of  J.  W.,  who  was  licensed  under  stat.  4  &  5 
Will.  4,  c.  85,  under  a  distress  warrant  to  levy  a 
penalty  on  the  following  conviction  under  sect.  13 
of  stat.  11  Geo.  4  &  1  Will.  4,  c.  64  :— "  Be  it  re- 
membered, that,  on  the  5th  of  December,  1846, 
J.  W.,  of  &c.,  was  duly  convicted  before  us,  two 
justices  in  and  for  the  said  county,  acting  in  petty 
sessions  in  and  for  the  division  of  Ashford,  in  the 
said  county,  for  that  he,  being  licensed  to  sell  beer 
by  retail  to  be  drunk  in  the  house,  under  the  pro- 
visions of  the  statutes  in  that  case  made  and  provi- 
ded, did,  on  the  28th  September,  1846,  permit 
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drunkenness  and  other  disorderly  conduct  in  the 
house  mentioned  in  such  license,  in  the  parish  of 
Ashford,  in  the  county  aforesaid,  against  the  tenor 
of  such  license,  granted  to  him  under  the  provisions 
of  the  said  statutes,  and  contrary  to  the  form  of  the 
said  statutes  ;  whereby  J.  W.  has  forfeited  WL,  this 
being  adjudged  to  be  his  second  offence  against  the 
provisions  of  the  aforesaid  statutes,  pursuant  to  the 
statutes  in  such  case  made  and  provided.  And  we 
award  one  moiety  of  the  penalty  of  WL,  after  de- 
ducting the  costs  of  the  conviction,  to  the  use  of 
the  prosecutor,  and  the  other  moiety,  after  deduct- 
ing the  costs,  to  the  treasurer  of  the  county  :" — 
Held,  first,  that  the  house  of  J.  W.  appeared  to  be 
in  the  division  of  Ashford  ;  and  that,  if  it  did  not, 
the  defect  was  cured,  the  conviction  being  in  the 
form  given  by  the  statute.  Wray  v.  Toke,  3  New 
Sess.  Cas.  290  ;  12  Jur.  936  ;  17  L.  J.,  M.  C.,  183— 
Q.  B. 

Held,  secondly,  that  the  conviction  need  not  men- 
tion that  the  prosecution  was  within  three  months 
after  the  offence  ;  and  that,  if  otherwise  necessary, 
the  form  given  by  the  statute  dispensed  with  it.  Ib. 

Held,  thirdly,  that  it  was  not  necessary  to  specify 
the  names  of  the  drunkards,  or  state  that  they  were 
unknown.  Ib. 

Held,  fourthly,  that  the  charge  of  permitting 
drunkenness  and  disorderly  conduct  was  not  double, 
and  was  sanctioned  by  sect.  13  of  stat.  11  Geo.  4  & 
1  Will.  4,  c.  64.  Ib. 

Held,  fifthly,  that  a  conviction  for  transgressing 
the  condition  of  the  license  in  this  respect  was  good, 
without  setting  out  the  license,  because  the  license 
is  embodied  in  the  statute,  and,  further,  because  the 
form  given  by  the  statute  dispensed  with  it.  76. 

Held,  sixthly,  that  a  penalty  for  the  offence  in 
question  being  specified  in  sect.  13,  it  was  proper, 
under  sect.  15,  not  to  adjudge  costs  ;  and  that  the 
award  of  part  of  the  penalty  and  of  costs  being 
within  the  power  of  the  justices  by  stat.  18  Geo.  3, 
c.  19,  and  sect.  22  of  stat.  11  Geo.  4  &  1  Will.  4, 
c.  64,  though  made  informally,  did  not  render  the 
conviction  bad.  Ib. 

ALIEN. 

A.,  who  was  by  birth  an  Englishman,  emigrated 
to  the  United  States  of  America,  after  the  recogni- 
tion of  their  independence  by  the  treaty  of  1783, 
and  took  the  oaths  of  obedience  to  the  American 
government,  and  of  abjuration  of  all  other  alle- 
giance, married  an  American  woman,  and  had  a 
son  of  that  marriage,  (B.),  born  in  the  United  States. 
B.  had  a  son,  (C.),  who  was  also  born  in  America, 
out  of  the  Queen's  dominions  : — Held,  that  C.  was 
capable  of  inheriting  real  estate  as  a  British  subject, 
within  the  stat.  13  Geo.  3,  c.  21,  and  4  Geo.  2,  c. 
21.  Fitch  v.  Weber,  6  Hare,  51 ;  12  Jur.  76  ;  17  L. 
J.,  Chanc.,  73. 

The  abjuration  by  a  British  subject  of  his  alle- 
giance to  the  Crown,  and  his  promise  of  obedience 
to  a  foreign  state,  although  it  might  have  rendered 
him  liable,  under  the  stat.  3  James  1,  c.  4,  ss.  22, 
23,  to  the  penalty  of  high  treason,  does  not  there- 
fore disqualify  the  children  of  such  British  subject 
from  inheriting,  in  the  absence  of  any  attainder  of 
such  British  subject  by  judgment,  outlawry,  or 
otherwise.  Ib. 

The  exclusion  from  the  benefits  of  the  stat.  4 
Geo.  2,  c.  21,  s.  2,  of  the  children  of  fathers,  who, 
at  the  time  of  their  birth,  were  liable  to  the  penal- 
ties of  high  treason  or  felony,  in  case  of  the  return- 
ing into  this  kingdom  or  Ireland  without  the  royal 


license,  is  not  to  be  construed  as  requiring  the 
Court  to  determine  incidentally,  and  in  the  absence 
of  the  party  charged,  that  he  has  been  guilty  of 
treason  or  felony  ;  but  the  exclusion  must  be  con- 
strued as  restricted  to  that  class  of  offences  in 
which  the  penalty  is  annexed  to  the  fact  of  return- 
ing without  license.  Ib. 

The  privilege  which  the  stats.  4  Geo.  2,  c.  21, 
and  13  Geo.  3,  c.  21,  confer,  are  the  privileges  of 
the  children  and  not  of  the  father;  and,  therefore, 
acts  intended  by  a  British-born  subject  to  have  the 
effect  of  abandonment  or  abjuration  of  his  rights  in 
that  character,  do  not  deprive  his  children  of  the 
benefit  of  the  statutes  of  the  4  Geo.  2,  c.  21,  and 
13  Geo.  3,  c.  21,  unless  such  acts  bring  them  within 
the  disqualifying  provisions  of  those  statutes.  Ib. 

A  person  claiming  the  benefit  of  the  stat.  13  Geo. 
3,  c.  21,  does  not  lose  that  benefit  only  because  he 
does  not  conform  or  qualify,  in  the  manner  pre- 
scribed by  sect.  3  of  that  statute,  within  five  years 
from  the  accruer  of  his  right  or  interest.  76. 

A  British  subject  married  a  French  woman,  and 
became  domiciled  in  France.  They  resided  in 
France  until  the  breaking  out  of  the  French  Revo- 
lution in  1792.  The  wife  never  came  within  the 
territory  of  Great  Britain,  and  died  in  the  lifetime 
of  her  husband: — Held,  first,  that  by  the  common 
law  of  England  she  was  not  a  British  subject. 
Wall's  (Count  de)  case,  12  Jur.  145 — Pri.  C. 

Held,  secondly,  that  the  Alien  Act  (7  &  8  Viet. 
c.  66)  was  not  a  declaratory  act.  Ib. 

An  alien  amy,  author  of  a  work  first  published  in 
England,  has  a  copyright  in  it,  whether  composed 
in  this  country  or  abroad.  Cocks  v.  Purday,  12  Jur. 
677;  17  L.  J.,  C.  P.,  273. 

ALIENATION — See  CHARITY,  HUSBAND  AND  WIFE. 
ALIMONY — See  HUSBAND  AND  WIFE. 


AMENDMENT. 

To  save  the  Statute  of  Limitations.] — The  court, 
permitted  a  plaintiff  to  amend  an  alias  and  pluries 
writ  of  summons,  by  inserting  therein  the  date  of 
the  first  writ  of  summons  and  the  return,  in  order 
to  save  the  Statute  of  Limitations.  Culverwell  v. 
Nugee,  15  Law  J.,  N.  S.,  Exch.,  308. 

In  order  to  save  the  Statute  of  Limitations,  the 
Court  will  allow  an  alias  and  pluries  writ  of  sum- 
mons to  be  amended  by  inserting  therein  the  date 
of  the  first  writ  and  return  thereto.  Culverwell  v. 
Nugee,  4  Dowl.  &  L.  30;  15  M.  &  W.  559. 

The  Court  permitted  the  plaintiffs,  in  order  to 
save  the  Statute  of  Limitations,  to  amend  the  writ 
of  summons,  by  describing  themselves  as  assignees 
of  a  bankrupt,  and  the  defendants  as  the  registered 
public  officers  of  a  banking  copartnership.  Christie 
v.  Bell,  16  Law  J.,  Exch.,  179. 

The  Court  will  not  make  an  alteration  in  the 
date  of  the  teste  of  a  writ  of  summons,  which  will 
have  the  effect  of  depriving  the  defendant  of  his  de- 
fence under  the  Statute  of  Limitations.  Campbell  v. 
Smart,  11  Jur.  1018— C.  P. 

In  an  action  on  a  bill  of  exchange,  dated  in  May, 
1838,  the  original  writ  of  summons  into  Middlesex 
was  issued  on  the  15th  of  August,  1844  ;  on  the  14th 
of  January,  1S45,  it  was  returned  non  est  inventus, 
and  filed  and  entered  of  record  on  the  same  day. 
An  alias  writ  of  summons  was  issued  into  Middle- 
sex on  the  10th  of  June,  1845.  A  pluries  of  writ  of 
summons  was  issued  into  Surrey,  and  served  the 
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same  day,  and  the  defendant  duly  appeared  to  it. 
The  plaintiff  declared,  and  the  defendant  pleaded 
that  the  cause  of  action  did  not  accrue  within  six 
years  next  before  the  commencement  of  the  suit. 
The  alias  writ  of  summons  was  not,  in  fact,  returned 
or  entered  of  record  till  the  4th  of  July,  1845.  The 
Nisi  Prius  record  was  made  up,  stating  only  that 
the  defendant  was  summoned  to  answer  the  plaintiff 
by  virtue  of  a  writ  issued  on  the  loth  day  of  August, 
1844;  and  on  its  production  at  the  trial  the  plaintiff 
obtained  a  verdict.  The  Court  held  that  the  pro- 
visions of  the  stat.  2  Will.  4,  c.  39,  s.  10,  had  not 
been  complied  with,  and  made  absolute  a  rule  to 
amend  the  Nisi  Prius  record,  by  stating  the  continu- 
ances according  to  the  truth,  at  plaintiff's  costs. 
Pratt  \.  Hawkins,  16  M.  &  W.  399. 

In  an  action  against  two  executors,  the  Court  re- 
fused, after  plea,  to  amend  the  writ  of  summons,  by 
adding  the  name  of  another  executor,  although  the 
Statute  of  Limitations  had  run  since  the  commence- 
ment of  the  suit.  Goodchild  v.  Leadham,  1  Exch.  Rep. 
707;  Jur.  83;  17  L.  J.,  Exch.,  90. 

Quaere,  if  the  amendment  would  have  been  al- 
lowed before  declaration  or  plea?  Ib. 

In  order  to  save  the  Statute  of  Limitations,  the 
Court  will  amend  writs  of  summons  in  all  cases 
where  an  amendment  could  have  been  made  under 
the  old  process.  Ib. 

The  plaintiff  applied  for  a  rule  to  alter  the  date 
in  the  first  and  alias  writ  of  summons,  from  the  day 
on  which  they  were  respectively  issued  to  a  later 
date,  in  order  that  a  pluries  writ  might  issue  within 
a  month  after  the  date  of  the  alias,  as  amended,  for 
the  purpose  of  saving  the  Statute  of  Limitations: — 
Held,  that  the  Court  will  not  authorize  any  alteration 
in  the  date  ofa  writ  ofsummons,  though,  without  such 
alteration,  the  Statute  of  Limitations  will  be  a  bar 
to  the  action.  Campbell  v.  Smart,  17  L.  J.,  C.  P.,  63. 

In  an  action  by  the  assignees  of  a  bankrupt, 
against  the  public  officers  ofa  banking  company,  to 
recover  money  alleged  to  have  been  received  from 
the  bankrupts  in  the  year  1840,  the  Court,  in  order 
to  save  the  Statute  of  Limitations,  allowed  the  writ 
of  summons  to  be  amended,  by  stating  the  charac- 
ter of  the  plaintiffs  and  defendants.  Christies.  Bell, 
16  M.  &  W.  669 ;  4  Dowl.  &  L.  690. 

Writs  of  Fi.  Fa.] — An  irregular  fi.  fa.  cannot  be 
amended  to  the  prejudice  of  the  intervening  rights 
of  assignees.  Brooks  v.  Hodson,  7  Man.  &  G.  529. 

Writ  of  Capias.] — A  defendant  being  arrested 
upon  a  capias  directed  to  the  sheriffs  instead  of  to 
the  sheriff  of  Middlesex,  applied  to  a  judge  for  his 
discharge.  The  judge  refused  to  discharge  him  ; 
and,  on  the  application  of  the  plaintiff,  made  an 
order  for  amending  the  writ  and  copy.  The  defen- 
dant having  applied  to  the  Court  to  rescind  the 
judge's  order: — Held,  that  the  writ  was  properly 
amended,  that  neither  the  Court  nor  the  judge  had 
power  to  amend  the  copy,  and  that  the  defendant 
was  entitled  to  his  discharge,  on  the  ground  of  the 
variance  between  the  writ,  as  amended,  and  the 
copy.  Moore  v.  Magan  (or  M'Ghan),  16  M.  &  W. 
95;  4  Dowl.  &  L.  267;  16  Law  J.,  Exch.,  57. 

Quaere,  whether  the  defendant  could  be  again 
arrested  upon  the  writ  so  amended  by  the  judge.  Ib. 

At  Nisi  Prius.]  —  Declaration  on  a  guarantie 
stated,  that,  in  consideration  that  plaintiff  would 
make  advances  of  money  by  way  of  loan  to  B.,  de- 
fendant promised  to  repay  plaintiff  such  sums  as 
he  should  so  advance,  if  B.  should  make  default. 
Breach,  that  B.  made  default,  and  defendant  did 
not  pay  plaintiff.  Plea,  that  plaintiff  did  not  make 


the  said  advances  to  B.  in  manner  et  form.  Issue 
thereon.  The  judge  at  the  trial  ordered  the  decla- 
ration and  plea  to  be  amended,  under  3  &  4  Will. 
4,  c.  42,  s.  23,  by  stating  in  the  count,  that,  in  con- 
sideration that  plaintiff  would  procure  the  British 
and  Australian  Bank,  in  which  plaintiff  was  a  part- 
ner, to  make  advances  of  money  to  B.,  defendant 
promised  plaintiff  to  repay  the  said  bank  such  sums 
as  plaintiff  should  so  cause  to  be  advanced  &c.; 
and,  in  the  plea,  that  plaintiff  did  not  procure  the 
said  bank  to  make  the  said  advances  : — Held,  that 
such  amendment  was  not  warranted  by  the  statute. 
Boucher  v.  Murray,  6  Q.  B.  362. 

"  In  consideration  of  advances  made  and  to  be 
made  by  T.  C.  &  S.  C.,  or  by  any  other  persons  of 
whom  this  firm  may  from  time  to  time  consist,  to 
F.,  we  jointly  and  severally  hereby  guarantee  to 
the  said  T.  C.  &  S.  C.  the  repayment  of  the  said 
advances,  and  to  indemnify  them  against  any  loss 
by  reason  of  such  advances,  our  liability  not  to  ex- 
ceed the  sum  of  1000L  This  guarantie  to  be  a  con- 
tinuing guarantie,  and  to  be  a  security  to  the  said 
T.  C.  &  S.  C.  to  the  extent  of  1000Z.,  as  aforesaid, 
for  the  whole  of  any  balance  which  may  from  time 
to  time,  or  at  any  time,  become  due  to  T.  C.  &  S. 
C.,  or  to  the  persons  for  the  time  being  constituting 
the  firm  of  the  said  banking-house."  T.  C.  &  S.  C. 
declared  upon  this  guarantie,  and  alleged  that  past 
advances  had  been  made ;  and  that,  in  considera- 
tion of  the  advances  so  made,  and  that  plaintiffs 
would  from  time  to  time  make  advances  to  F.,  de- 
fendant and  one  H.  jointly  and  severally  guaranteed 
to  plaintiffs  the  repayment  of  the  said  last-mentioned 
advances,  and  that  the  guarantie  should  be  a  con- 
tinuing guarantie  to  the  extent  of  1000L  for  the 
whole  of  any  balance  which  might  become  due  to 
plaintiffs,  or  to  the  persons  for  the  time  being  car- 
rying on  the  said  trade  or  business.  The  declaration 
then  averred  that  advances  were  afterwards  made 
by  plaintiffs  to  F.: — Held,  first,  that  there  was  a 
variance  in  the  statement  of  the  consideration,  as  it 
was  the  making  advances  by  plaintiffs,  or  any  per- 
sons who  migtit  constitute  the  firm.  Chapman  v.  Sut- 
ton,  3  Dowl.  &  L.  646  ;  15  Law  J.,  N.  S.,  C.  P.,  166. 

Held,  secondly,  that  there  was  a  variance  in  the 
statement  of  the  promise,  it  being  to  pay  what 
might  be  due  to  plaintiffs,  or  those  persons  who 
might  constitute  the  firm.  Ib. 

But  held,  thirdly,  that  those  variances  might  be 
amended  by  a  judge  sitting  at  Nisi  Prius.  Ib. 

In  an  action  on  a  guarantie,  the  declaration  stated 
a  promise  by  the  defendant,  that,  in  the  event  of  A. 
M.  making  default  in  payment  of  a  sum  of  money, 
he  the  defendant  would,  immediately  on  such  de- 
fault, pay  the  same  to  the  plaintiff.  In  the  guaran- 
tie itself  the  terms  were,  "  in  the  event  of  A.  M. 
making  default,  I  will,  immediately  upon  such  de- 
fault being  made,  and  a  letter  being  sent  to  me, 
addressed,  &c.,  giving  me  notice  of  such  default, 
pay"  &c. : — Held,  that  there  was  a  material  va- 
riance between  the  declaration  and  the  guarantie; 
the  former  alleging  an  absolute  promise  to  pay  on 
default,  while  the  promise  in  the  latter  was  coupled 
with  the  condition  of  sending  a  letter,  &c.,  which 
was  a  material  qualification.  Higgins  v.  Dixon, 
3  Dowl.  &  L.  124— B.  C.— Coleridge. 

The  declaration  stated,  that,  in  consideration  that 
plaintiff,  at  the  request  of  defendant,  would  sell  and 
deliver  to  S.,  on  credit,  goods  of  the  price  to  an 
extent  not  exceeding  100/.,  the  defendant  promised 
plaintiff,  that,  if  S.  did  not  pay  for  the  same,  he 
would  do  so  on  receiving  three  months'  notice  re- 
quiring payment.  At  the  trial,  the  following  gua- 
rantie was  proved: — "In  consideration  of  your 
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supplying  S.  with  goods  to  the  extent  of  100?.,  I 
undertake  to  pay  you  for  the  same,  if  he  does  not, 
on  receiving  three  months'  notice  :'' — Semble,  that 
there  was  a  variance  between  the  declaration  and 
the  guarantie  proved  ;  but  assuming  the  true  con- 
struction of  the  guarantie  to  be,  that  defendant  was 
not  to  be  liable  until  1001.  worth  of  goods  had  been 
supplied,  the  declaration  might  be  amended  accord- 
ingly. Dimmock  v.  Sturla,  14  Mee.  &  W.  758; 

15  Law  J.,  N.  S.,  Exch.,  65. 

A  judge  at  Nisi  Prius  ought  not  to  amend  a  plea 
so  as  to  make  it  demurrable.  Evans  v.  Powis, 
11  Jur.  1043— Exch. 

The  enactments  for  allowing  amendments  at  Nisi 
Prius  were  intended  to  meet  variances  arising  from 
mere  slips  or  accidents,  and  do  not  extend  to  a  case 
in  which  the  party  has  intentionally  and  designedly 
framed  his  pleading  in  a  manner  which  gives  rise  to 
the  objection.  Bowers  v.  Nixon,  2  Car.  &  K.  372 — 
Maule. 

Thus,  if  a  plaintiff  declaring  on  a  deed  recites  it 
according  to  what  he  contends  is  its  legal  effect, 
and  the  judge  should  hold  that  it  is  not  the  legal 
effect  of  the  deed,  this  would  not  be  such  a  variance 
as  should  be  amended  at  Nisi  Prius.  Ib. 

A  declaration  for  slander  of  title  stated  as  the 
slander,  "  I  shall  not  allow  purchasers  (meaning 
persons  who  then  might  be  disposed  to  purchase  at 
the  said  sale  the  said  houses  of  the  plaintiff  so 
exposed  for  sale  as  aforesaid)  to  be  finished  until 
the  roads  are  made  good.  I  have  no  power  to 
compel  any  one  to  make  the  roads,  but  I  have 
power  to  stop  the  buildings  until  the  roads  are 
made."  The  judge  at  the  trial  ordered  the  declara- 
tion to  be  amended  under  stat.  3  &  4  Will.  4,  c.  42, 
s.  23,  by  striking  out  the  word  "  purchasers"  and 
the  innuendo  in  brackets,  and  substituting  the  word 
"  houses"  in  their  stead: — Held,  that  such  amend- 
ment was  warranted  by  the  statute.  Pater  v.  Baker, 

16  Law  J.,  C.  P.,  124;   11  Jur.  370. 

The  defendant,  being  a  surveyor,  appointed  under 
the  7  &  8  Viet.  c.  84,  attended  a  sale  of  some  un- 
finished houses,  of  which  the  plaintiff  was  the  owner 
for  a  term  of  years.  The  roadway  to  these  houses, 
although  of  sufficient  width,  according  to  schedule 
(K.)  of  the  above  statute,  was  at  that  time  in  an 
unpaved  state  and  unfit  for  traffic.  At  such  sale  he 
made  use  of  the  above  statement  as  amended. 
Some  time  after  such  sale,  being  asked  by  a  person 
why  he  pursued  Mr.  Pater,  the  defendant  replied, 
"  I  pursue  Mr.  Pater  because  I  am  not  able  to  pur- 
sue Mr.  Agar,  the  ground  landlord."  Upon  this  state 
of  facts — Held,  that  there  was  no  evidence  to  support 
the  allegation  of  malice  in  the  declaration.  Ib. 

The  declaration  on  a  guarantie  stated,  that  in 
consideration  that  A.,  the  plaintiff,  would  supply 
goods  to  C.  B.,  defendant  promised  A.  to  guarantie 
the  due  payment  of  the  amount  he  might  sell ;  the 
guarantie,  when  produced  at  the  trial,  was  ad- 
dressed in  the  alternative,  "  to  Messrs.  A.  &  Co., 
or  the  person  or  persons  for  the  time  being  carrying 
on  the  business  of  that  firm:" — Held,  no  variance, 
— no  change  in  the  firm  having  in  fact  taken  place  ; 
or  that,  if  there  were  any1  variance,  such  variance 
would  be  amendable  under  the  3  &  4  Will.  4,  c.  42, 
s.  23.  Boyd  v.  Moyle,  2  C.  B.  644. 

The  declaration  stated,  that  the  plaintiffs  sold  to 
the  defendants  485  tons  of  coals,  subject  to  the  con- 
ditions that  they  were  of  a  suitable  quality  to  be 
used  in  steam-vessels,  and  were  adapted  for  all 
closed  furnace  or  stove  fires,  where  a  strong, 
steady,  and  lasting  heat  was  desirable ;  that  they 
would  burn  with  little  or  no  smoke,  would  make 


but  a  small  quantity  of  ashes,  would  ignite  readily 
with  a  good  draught,  would  open  and  swell  out, 
would  not  cake  and  unite  like  the  bituminous  coal, 
and  would  burn  without  being  stirred.  The  decla- 
ration then  stated,  that  the  coals  did  not  possess  the 
properties  above  stated.  Prior  to  the  sale,  the  de- 
fendant handed  to  the  plaintiffs  a  printed  advertise- 
ment or  statement,  in  which  the  qualities  of  the 
coals  were  described  in  the  manner  stated  in  the 
declaration.  The  plaintiffs  afterwards  purchased 
the  coals,  when  an  invoice  was  sent  to  them,  which 
described  the  coals  in  question  as  steam-coals. 
The  coals  having  proved  unfit  for  steam  purposes, 
the  plaintiffs  brought  an  action  for  a  breach  of  the 
conditions  contained  in  the  printed  statement,  but 
failed  to  prove  that  such  statement  constituted  the 
contract.  The  Court  amended  the  declaration  by 
substituting,  instead  of  the  contract  declared  on,  a 
statement  that  the  coals  were  of  fit  quality  for 
working  steam-engines,  and  generating  steam  for 
steam-engines.  Pacific  Steam  Navigation  Com- 
pany v.  Lewis,  16  Law  J.,  Exch.,  212. 

A  judge  at  Nisi  Prius  ought  not  to  amend  a  plead- 
ing, if  the  effect  of  the  amendment  would  be  to 
render  the  pleading  demurrable.  Evans  v.  Powis, 
1  Exch.  Rep.  601. 

A  declaration  in  assumpsit,  for  breach  of  promise 
of  marriage,  stated,  that,  in  consideration  that  the 
plaintiff,  at  the  request  of  the  defendant,  would  go 
to  L.,  for  the  purpose  of  marrying  the  defendant, 
the  defendant  promised  to  marry  the  plaintiff  in  a 
reasonable  time  after  her  arrival  at  L.  The  judge 
at  the  trial,  on  the  defendant  applying  for  a  nonsuit, 
on  the  ground  of  variance  between  the  considera- 
tion stated  and  that  proved,  gave  the  plaintiff  leave 
to  amend  the  statement  of  consideration,  which  was 
done  as  follows  : — "In  consideration  that  the  plain- 
tiff, &c.,  then  promised  the  defendant  to  marry  him, 
and  would  go  to  L.  for  the  purpose  of  marrying  him, 
and  would,  within  a  reasonable  time  &c.,  marry 
him,  he,  the  defendant,  promised"  &c.  A  rule  nisi 
having  been  obtained  for  a  nonsuit : — Held,  first,  that 
the  declaration  originally  disclosed  a  good  consi- 
deration for  the  defendant's  promise.  Harvey  v. 
Johnston,  12  Jur.  981;  17  L.  J.,  C.  P.,  298. 

Held,  secondly,  that  the  judge  had  power  to  make 
the  amendment.  Ib. 

It  is  not  an  objection  sufficient  to  prevent  a  judge 
at  Nisi  Prius  from  amending  a  declaration,  that  the 
defendant  may  be  thereby  deprived  of  the  means 
of  moving  in  arrest  of  judgment.  Ib. 

The  declaration  stated,  that  the  plaintiff  was 
a  surgeon  and  accoucheur,  and  that  he  had  been  em- 
ployed to  attend,  and  had  attended,  one  R.,  in  her 
confinement ;  that  the  defendant,  in  a  discourse 
with  the  said  R.,  of  and  concerning  the  plaintiff  in 
relation  to  his  said  profession,  falsely,  &c.,  spoke 
and  published  the  following  words  : — "I  wonder 
you  had  him  to  attend  you.  Do  you  know  him? 
He  is  not  an  apothecary  ;  he  has  not  passed  any  ex- 
amination ;  he  is  a  bad  character  ;  none  of  the  me- 
dical men  here  will  meet  him.  There  have  been 
many  inquests  had  upon  persons  who  have  died  be- 
cause he  had  attended  them."  At  the  trial,  the 
words  proved,  as  to  the  inquests,  were,  "several  have 
died  that  the  plaintiff  has  attended,  and  there  have 
been  inquests  held  upon  them  :" — Held,  that  the 
judge  was  right  in  allowing  the  declaration  to  be 
amended,  by  inserting  the  words  proved.  Southee 
v.  Denny,  \  Exch.  Rep.  196  ;  17  L.  J.,  Exch.,  151. 

Held,  also,  that  if  the  amended  words  could  have 
been  answered  by  a  plea  of  justification,  and  the 
words  originally  inserted  could  not,  the  counsel  for 
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the   defendant   should   have    applied   to  the  judge 
to  postpone  the  trial.     Ib. 

Held,  also,  that  the  words,  as  amended,  were 
actionable  ;  and,  semble,  that  the  words,  "he  is  a 
bad  character  ;  none  of  the  medical  men  here  wii: 
meet  him,"  were  also  actionable.  Ib. 

In  case  against  a  surveyor  of  highways,  appointed 
under  the  7  &  8  Viet.  c.  84,  for  the  following  words, 
alleged  to  have  been  spoken  by  him  at  a  public 
auction,  in  reference  to  certain  unfinished  houses, 
at  a  place  called  Agar  Town,  which  the  plaintif 
had  put  up  for  sale  :  "My  object  in  attending  this 
sale  is  to  inform  purchasers,  if  there  be  any  here 
present,  that  I  shall  not  allow  purchasers  (meaning 
persons  who  then  might  be  disposed  to  purchase 
at  the  said  sale  the  said  house  of  the  plaintiff,  so 
exposed  for  sale  as  aforesaid)  to  be  finished  or  occu- 
pied until  the  roads  are  made  good  in  Agar  Town. 
I  have  no  power  to  compel  any  one  to  make  the  roads, 
but  I  have  the  power  to  stop  the  buildings  until  the 
roads  are  made.  If  there  shall  be  any  purchasers, 
they  will  have  to  keep  the  carcases  in  their  unfinish- 
ed state  until  the  roads  are  made."  The  judge  at 
the  trial  allowed  the  declaration  to  be  amended, 
under  the  3  &  4  Will.  4,  c.  42,  s.  23,  by  substituting 
for  the  words  "the  purchasers,"  the  words,  "the 
houses  :" — Held,  that  such  amendment  was  properly 
allowed.  Pater  v.  Baker,  3  C.  B.  831. 

In  such  case  malice  is  not  to  be  inferred  from  the 
circumstance  of  the  defendant  having  acted  upon  an 
incorrect  view  of  his  duty,  founded  upon  an  erro- 
neous construction  of  the  statute.  Ib. 

In  Ejectment.]  — Where  ejectment  was  brought  by 
the  representatives  of  a  mortgagee,  against  the  heir 
at  law  of  a  mortgagor,  to  recover  the  mortgaged 
premises,  and,  in  consequence  of  negotiations  for 
a  settlement  having  taken  place,  the  cause  was  not 
taken  down  to  trial  until  after  the  term  of  years  laid 
in  the  declaration  had  expired,  the  court  amended 
the  declaration  and  issue,  by  extending  the  term  in 
the  declaration,  although  twenty  years  had  elapsed 
from  the  original  mortgage.  Doe  d.  Rabbits  v.  Welsh, 
IB.  C.  Rep.  201;  15  Law  J.,  N.  S.,  Q.  B.,  312;  10 
Jur.  1056 — ;Wightman. 

In  an  action  of  ejectment  commenced  in  Hilary 
Term,  1841,  by  a  mortgage-deed  of  the  date  of  1824, 
the  term  was  stated  to  be  for  eleven  years  from  the 
date  of  the  demise,  22d  of  June,  1831;  the  defendant 
was  admitted  to  defend  as  landlord,  and  the  cause 
was  down  for  trial  at  the  summer  assizes,  1841, 
when,  upon  terms  of  arrangement  being  proposed  by 
the  defendant,  the  plaintiff  countermanded  his 
notice  of  trial.  Negotiations  had  since  been  going 
on  between  the  parties  till  March,  1846,  when  they 
were  broken  off,  and  notice  of  trial  again  given  for 
the  spring  assizes,  1846.  The  plaintiff  then  having 
discovered  that  the  term  demised  had  expired, 
countermanded  his  notice  of  his  trial.  The  Court 
made  absolute  a  rule  permitting  the  lessor  of  the 
plaintiffs  to  amend  the  declaration  and  issue,  by  in- 
serting the  term  of  twenty  for  eleven  years,  or 
by  altering  the  date  of  the  demise.  Doe  d.  Rabbits 
v.  Welsh,  4  Dowl.  &  L.  115— B.  C.— Wightman. 

Several  brothers  and  sisters  divided  property  be- 
tween them  at  their  mother's  death,  supposing  it  to 
have  been  hers,  and  verbally  alloted  a  house  to  a 
sister.  The  property  really  had  been  their  deceased 
father's  : — Held,  in  ejectment  by  the  father's  devi- 
see, one  of  those  brothers,  that  he  could  not  recover 
without  a  demand  of  possession  ;  and  the  demand  of 
possession  being  after  the  day  of  the  demise,  the 
judge  would  not  allow  an  amendment,  by  altering 
the  day  of  the  demise,  as  the  arrangement  was  equi- 


table. Doe  d.  Loscombe  v.  Clifford,  2  Car.  &  K.  448 
— Alderson. 

Special  Cases.] — A  term  in  a  special  case,  that 
the  court  should  be  at  liberty  to  amend  any  part  of 
the  pleadings  as  they  may  think  proper,  gives  no 
additional  power  beyond  that  possessed  by  a  judge 
at  Nisi  Prius,  under  stat.  3  &  4  Will.  4,  c.  42,  s.  23. 
Chapman  v.  Sutton,  3  Dowl.  &  L.  646  ;  15  Law  J., 
N.  S.,  C.  P.,  166. 

Judgments.]  — Where  a  writ  had  been  issued  and 
a  declaration  delivered  in  which  a  blank  was  left  for 
the  Christian  name  of  defendant,  to  which  he  pleaded, 
and  afterwards  gave  a  written  consent,  signed  with 
his  name  in  full,  to  a  judge's  order  for  payment  of 
the  debt,  on  which  judgment  was  signed  ;  the  court, 
a  year  and  a  half  after  the  judgment  was  signed, 
amended  the  declaration  and  judgment,  by  inserting 
the  Christian  name  of  defendant,  in  order  to  en- 
able plaintiff  to  proceed  to  outlawry.  Wood  v.  Hume, 
1  B.C.  Rep.  189;  15  Law  J.,  N.  S.,  Q.  B.,  319; 
10  Jur.  1008— Wightman. 

Where  the  plaintiff  has  issued  a  writ,  and  declared 

against  the  defendant  as  " Hume,"  and  the 

defendant  had  afterwards  given  a  written  consent, 
signed  "  Robert  Montagu  Hume,"  to  a  judge's  order 
for  judgment,  and  judgment  was  accordingly  signed 


against  him,  in  November,  1844,  as 


Hume,  the 


Court  on  the  application  of  the  plaintiff,  for  the  pur- 
pose of  proceeding  to  outlawry  against  the  defend- 
ant, made  an  order,  Trinity  Term,  1846,  to  amend 
the  declaration  and  all  subsequent  proceedings,  by 
inserting  the  defendant's  Christian  name.  Wood  v. 
Hume,  4  Dowl.  &  L.  136.— B.  C.— Wightman. 

By  Paupers.] — The  court  will  not  allow,  as  a 
matter  of  right,  that  a  plaintiff  who  sues  in  forma 
pauperis  shall  amend  the  declaration  after  special 
demurrer  thereto,  without  payment  of  costs.  Fos- 
ter v.  England  (Bank),  6  Q.  B.,  878. 

On  Removal  from  Inferior  Court.] — The  declara- 
tion in  an  inferior  Court  cannot  be  amended  by 
showing  that  the  cause  of  action  accrued  within  the 
jurisdiction.  Spencer  v.  Hagdyner,  11  Jur.  948 — 
B.  C. — Wightman. 

A  writ  of  error  should  be  directed  to  the  judge 
and  not  to  the  recorder  of  a  borough  court;  but  in 
such  case  an  amendment  will  be  allowed.  Ib. 

Postea.] — A  party  cannot  introduce  a  new  aver- 
ment into  a  postea.  The  judge  before  whom  a  cause 
has  been  tried  may  direct  a  modification  of  the  lan- 
guage of  a  postea,  but  the  Court  will  not  interfere. 
Doe  d.  Haxby  v.  Preston,  16  Law  J.,  Q.  B.,  337. — 
B.  C.— Coleridge. 

A  declaration  in  ejectment  claimed  in  each  of  two 
counts  one  pasture-gate  and  one  cattle-gate.  The 
cause  having  been  referred,  the  arbitrator  found  the 
lessor  of  the  plaintiff  entitled  to  three  pasture-gates. 
The  postea  described  the  tenements  as  three  pas- 
ture-gates, known  sometimes  as  pasture-gates,  some- 
times as  cattle-gates,  and  an  affidavit  was  filed, 
stating  that  they  were  known  by  either  name.  The 
Court  made  absolute  a  rule  for  rendering  th:i  postea 
conformable  to  the  award.  Ib. 

Writ  of  Trial.]  — The  issue  on  a  writ  of  trial  need 
not  state  the  day  of  the  return,  but  should  state  the. 
teste  of  the  writ.  The  Court  will  not,  however,  on 
account  of  that  omission,  set  aside  the  issue,  but 
will  direct  it  to  be  amended,  at  the  plaintiff's  cost. 
Jefferies  v.  Yablonski,  3  Dowl  &  L.  807  ;  2  C.  B.  924. 

An  under-sheriff  cannot  amend  the  record  by  sub- 
stituting the  word  "issues"  for  "  issue"  in  the  writ 
of  trial.  Alexander  v.  Rowland,  11  Jur.  44 — B.  C. 
— Patteson. 

Criminal  Proceedings.]  — A  defendant  pleaded  not 
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guilty  to  an  indictment  for  libel,  removed  at  his 
instance  into  this  Court  by  certiorari.  His  clerk  in 
court  made  up  the  plea-roll,  and,  in  inserting  the 
continuances  from  term  to  term,  entered  a  venire 
facias  juratores,  as  issuing  in  Hilary  Term,  1843, 
returnable  on  the  16th  of  April,  he  omitted  the  years 
for  all  the  continuances,  and  omitted  the  continu- 
ances for  Easter  Term.  In  Michaelmas  Term,  1845, 
the  defendant  entered  a  retraxit  of  his  plea,  and  was 
sentenced  to  be  imprisoned.  He  brought  error  on 
the  judgment,  and  assigned  for  error  that  the  16th 
of  April  was  a  Sunday,  that  the  years  were  omitted 
after  the  months,  and  that  the  continuances  before 
mentioned  were  omitted:  —  Held,  first,  that  the 
Court  had  power  at  common  law  to  amend  the  roll, 
by  issuing  a  venire  facias  juratores  now,  as  for  Hilary 
Term,  1843,  returnable  in  Easter  Term,  1843,  not 
on  Sunday,  and  correcting  the  roll  accordingly,  and 
by  inserting  the  years  after  the  months  and  the 
omitted  continuances.  Reg.  v.  Gregory,  2  B.  C. 
Rep.  47;  16  Law  J.,  Q.  B.,  281.— Erie. 

Secondly,  that  even  if  the  Court  had  no  such 
power  at  common  law,  still  the  earlier  statutes  on 
the  subject  of  amendments,  which  do  not  except 
indictments,  would  authorize  such  amendments.  Ib. 

After  Argument.] — The  Court  refused  to  allow  a 
replication  to  be  amended  after  the  lapse  of  a  year 
after  judgment  pronounced  on  demurrer,  the  case 
having  previously  stood  over  that  the  parties  might 
mutually  agree  to  amend,  and  both  having  declined 
to  do  so.  Hammond  v.  Colls,  3  C.  B.  212. 

Effect  of  receiving  Costs  of  Amendment.]  — A  judge 
having  ordered,  on  summons  by  the  plaintiffs  in  a 
cause  depending  in  error,  that  the  plaintiffs  should 
be  at  liberty  to  amend  the  record  (the  matter 
amended  not  being  misprision  of  the  clerk),  and 
also  that  they  should  pay  the  defendant  his  costs 
occasioned  by  such  amendment,  the  defendant  can- 
not, after  taxing  and  receiving  his  costs,  apply  to 
set  aside  the  order  for  amendment,  as  made  without 
jurisdiction.  King  v.  Simmonds,  7  Q.  B.  289. 

Declarations  and  Pleas.] — A  declaration   stated, 
that  the  plaintiffs  were  a  company,  incorporated  for 
the   purpose   of  providing   steam-vessels,  and   em- 
ploying  the   same  along  the   shores  of  North  and 
South  America,  on  the  Pacific  Ocean  ;  that  the  plain- 
tiffs, at  the  defendant's  request,  purchased  of  the 
defendant,  and  the  defendant  sold  to  the  plaintiffs, 
for  the  use  and  supply  of  the  said   steam-vessels, 
485  tons  of  coals,  subject  to  the  conditions  that  they 
were  "  of  a  suitable   quality  to  be  used  in  steam- 
vessels,  and  were  adapted  for  all  closed  furnace  or 
stove  fires,  where  a  steady,  strong,  and  lasting  heat 
was  desirable  ;   that  they  would  burn  with  little  or 
no  smoke,  would  make  but  a  small  quantity  of  ashes, 
would  ignite  easily  with  a  good  draught,  would  open 
and  swell  out,  would  not  cake  and  unite  like  the 
bituminous   coal,  and    would    burn    without   being 
stirred."     The  declaration   then   averred,  that  the 
defendant  promised  the  plaintiffs  that  the  coals  were 
of  a  suitable  quality  to  be  used  in  steam-vessels,  &c., 
and  stated,  as  a  breach,  that  the  coals  were  not  of 
a  suitable  quality  to  be  used  in  steam-vessels  (nega- 
tiving the  terms  of  the  contract  and  promise),  but, 
on  the  contrary  thereof,  were  slow  and  difficult  of 
ignition,  and  would  not  burn  in  a  manner  useful  or 
available  for  the  purposes  of  steam- vessels,  &c.   The 
defendant  pleaded  (with   other   pleas)  the   general 
issue  ;  and  also,  that  the  said  coals  were  of  a  suita- 
ble  quality  to  be  used   in   steam-vessels,  &c.  (tra- 
versing the  terms  of  the  breach).    Prior  to  the  sale, 
the  defendant  delivered  to  the  plaintiffs  a  printed 
advertisement,  in  which  the  qualities  of  the   coal 
were  described  as  in  the  declaration.     Upon   the 


sale,  an  invoice  was  delivered,  which  described  the 
coals  as  "  steam-coals."  At  the  trial,  it  appeared 
that  the  coals  were  unfit  for  steam-vessels,  but  the 
plaintiffs  failed  to  prove  that  the  printed  statement 
or  advertisement  formed  any  part  of  the  contract. 
The  judge  having,  by  consent,  referred  the  question 
of  amendment  to  the  Court: — Held,  that  the  Court 
might  amend  the  declaration,  by  striking  out  the  alle- 
gation of  the  qualities  of  the  coal,  and  substituting 
a  statement  that  the  coals  were  "of  fit  quality  for 
working  steam-engines,  and  generating  steam  for 
steam-engines."  Pacific  Steam  Navigation  Company 
v.  Lewis,  16  M.  &  W.  783 ;  4  Dowl.  &  L.  681. 

In  an  action  against  a  surety  upon  a  bond,  under 
the  1  &  2  Viet.  c.  110,  s.  8,  for  the  payment  of  a 
debt  by  H.,  or  his  rendering  himself  in  any  action 
to  be  brought,  the  defendant  pleaded  that  the  plain- 
tiff had  brought  an  action  against  H.  in  the  Court  of 
Queen's  Bench,  and  had  issued  a  ca.  sa.  on  a  judg- 
ment recovered  therein,  on  which  H.  was  taken  and 
detained  in  custody,  according  to  the  practice  of 
the  said  Court ;  and  that,  from  the  recovery  of  the 
judgment  until  the  arrest,  H.  was  ready  and  willing 
to  surrender  himself,  according  to  the  practice  of 
the  Court  and  the  condition  of  the  bond  ;  and  that, 
by  reason  of  his  having  been  so  taken  and  detained, 
he  was,  by  the  practice  of  the  said  Court,  exonerated 
and  discharged  from  rendering  himself,  according 
to  the  said  condition.  On  special  demurrer,  the 
defendant  was  allowed  to  amend.  Hayward  v.  Ben- 
nett, 17  L.  J.,  C.  P.,  182. 

Semble,  that  the  plea  should  either  have  shown 
the  practice  of  the  Court,  and  that  H.  did  surrender, 
if  the  facts  alleged  amounted  to  a  surrender  by  such 
practice,  or  that  it  became  impossible  for  H.  to 
surrender,  on  account  of  the  act  of  the  plaintff  and 
the  practice  of  the  Court.  Ib. 

Issue  and  Jury  Process.]— The  Reg.  Gen.,  Hilary 
Term,  4  Will.  4,  give  certain  forms  of  issues  &c., 
and  provide,  that,  in  case  of  non-compliance,  the 
Court  or  a  judge  may  give  leave  to  amend : — Held, 
that  the  application  to  amend  should  be  made  to  a 
judge  at  chambers.  Brunswick  (Duke)  v.  Sloman, 
17  L.  J.,  C.P.,  81. 

After  the  jury  were  sworn,  it  was  discovered,  that 
to  the  plaintiff's  replication  there  was  no  similiter 
added,  nor  was  there  an  award  of  venire;  the  de- 
fendant refusing  to  consent  to  an  amendment,  the 
jury  were  discharged  by  direction  of  the  judge. 
The  defendant  having  obtained  the  usual  rule  for 
payment  of  the  costs  of  the  day,  on  a  motion  to  set 
asi'de  this  rule — Held,  that  it  was  discretionary  with 
the  Court  to  grant  or  withhold  the  costs.  Sleeman 
v.  Copper  Mines  of  England,  (Governors  and  Com- 
pany}, 12  Jur.  184— B.  C.— Erie. 

Where  the  defendant  refused  to  give  his  consent 
to  amend,  the  amendment  not  being  prejudicial,  the 
Court  discharged  the  rule  obtained  by  the  defendant 
for  the  costs  of  the  day.  Ib. 

Where  a  cause  had  been  made  a  remanet,  but 
there  was  no  respite  of  the  award  authorizing  the 
issue  of  the  jury  process  :— Held,  that  the  Court 
would  order  the  error  to  be  amended  before  the 
ensuing  term,  and  proceed  at  once  with  the  trial. 
Warde  v.  Dalton,  2  Carr  &  K.  659— Wilde. 

Postea.] — A  declaration  in  ejectment  contained 
two  demises  in  two  counts,  in  each,  one  "  pasture 
gate"  and  one  "cattle  gate"  were  sought  to  be 
recovered.  The  cause  having  been  referred,  the 
arbitrator  awarded  that  the  lessor  of  the  plaintiff 
was  entitled  to  recover  "three  certain  pasture 
gates."  The  lessor  of  the  plaintiff  entered  up  the 
verdict  for  "three  certain  pasture  gates,  sometimes 
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known  as  pasture  gates,  sometimes  as  cattle  gates  ;' 
— Held,  that  it  was  not  competent  to  the  lessor  of 
the  plaintiff  to  make  such  an  alteration,  although  it 
was  not  sworn,  on  the  part  of  the  lessor,  that  the 
names  "pasture  gate"  and  "  cattle  gate"  were  in- 
discriminately used  for  the  same  thing.  Doc  d. 
Haxby  v.  Preston,  5  Dowl.  &  L.  7— B.  C.— Coleridge. 

Writs. — In  1834  a  writ  of  sequestration  was  sued 
out  by  the  plaintiffs,  indorsed  to  levy  the  amount  of 
the  judgment  debt  recovered.  In  1838,  the  statute 
1  &  2  Viet.  c.  110,  was  passed,  by  the  66th  section 
of  which  judgments  are  to  carry  interest.  In  1839 
other  execution  creditors  of  the  defendant  lodged 
writs  of  sequestration  with  the  bishop.  Under  these 
circumstances,  the  Court  refused  to  grant  an  appli- 
cation of  the  plaintiffs,  that  their  writ  of  seques- 
tration should  be  amended  by  a  claim  for  interest 
since  1838  being  indorsed  thereon.  Watkins  v. 
Tarpley,  17  L.  J.,  Q.  B.,  47— B.  C.— Erie. 

Quaere,  whether,  under  the  writ  as  it  stood,  the 
bishop  would  be  bound  to  satisfy  the  plaintiffs  their 
interest.  Ib. 

On  Removal  from  Inferior  Court.]  — A  writ  of  error 
was  directed  to  M.  T.  B.  Esq.,  recorder  of  the  Court 
of  Record  of  and  for  the  borough  of  K.  The  return 
•was  made  by  M.  T.  B.,  Esq.,  judge  of  the  Court  of 
Record  of  the  borough  of  K.  It  appeared  that  the 
Court  of  Record  of  the  borough  of  K.  was  an 
ancient  Court  of  Record,  and  that  the  recorder 
was  judge  under  the  5  &  6  Will.  4,  c.  76,  s.  118. 
On  motion  to  quash  the  writ  of  error  for  irregularity, 
the  Court  allowed  the  plaintiffs  to  amend  the  writ  of 
error  by  inserting  the  word  "judge"  instead  of 
"  recorder."  Spencer  v.  Haggiadur,  5  Dowl.  &  L. 
68  ;  2  B.  C.  Rep.  125— Wightman. 

Where  the  declaration  contained  two  counts,  one 
of  which  was  bad,  and  the  verdict  in  the  Court 
below  was  taken  generally  for  the  plaintiffs — Held, 
that  the  Court  above  had  no  power,  after  error 
brought,  to  amend  the  verdict  by  confining  it  to  the 
sufficient  count.  Ib. 

Criminal  Proceedings.]— The  defendant  in  Janu- 
ary, 1S43,  pleaded  not  guilty  to  an  indictment  for  a 
misdemeanour  removed  at  his  instance  into  this 
Court  by  certiorari.  In  Michaelmas  Term,  1843,  he 
withdrew  his  plea,  and  judgment  for  the  Crown  was 
accordingly  entered  up  against  him  as  of  that  term, 
but  sentence  was  deferred.  His  clerk  in  court, 
according  to  the  usual  practice,  made  up  the  plea 
roll  up  to  and  inclusive  of  the  retraxit  of  the  plea, 
and,  in  entering  the  continuances  from  term  to 
term,  he  omitted  to  state,  after  the  several  days  of 
the  month  in  the  jury  process,  the  term  and  year  of 
the  reign  in  which  the  same  respectively  were,  and 
he  entered  a  venire  facias  juratores  as  issuing  in 
Hilary  Term,  1843,  returnable  on  the  16th  of  April, 
which  was  Sunday.  The  prosecutor  entered  up  the 
judgment,  and  all  the  subsequent  proceedings  down 
to  the  delivery  of  sentence  in  Trinity  Term,  1845,  by 
which  the  defendant  was  sentenced  to  six  months' 
imprisonment,  and  in  so  doing  omitted  the  term  and 
year  of  the  reign  after  the  several  days  of  the  con- 
tinuances, and  also  omitted  any  continuances  at  all 
from  Easter  Term,  1844,  to  Trinity  Term,  1845. 
In  August,  1845,  the  Bail  in  Error  Act  passed, 
upon  which  the  defendant  sued  out  a  writ  of  error, 
and  gave  recognizances  under  that  act,  assigning 
for  error,  that  the  16th  of  April  was  a  Sunday, 
that  the  terms  and  years  in  the  jury  process,  and 
continuances,  were  omitted  after  the  months,  and 
that  the  continuances  from  Easter  Term,  1844,  to 
Trinity  Term,  1845,  were  also  omitted.  He  was 
then  discharged  from  prison,  after  having  under- 
gone two  months  of  his  sentence.  The  Court  made 


absolute  a  rule,  obtained  by  the  prosecutor  in 
Trinity  Term,  1846,  pending  the  writ  of  error,  to 
issue  a  venire  facias  juratores  as  of  Hilary  Term, 
1843,  returnable  in  Easter  Term,  1843,  not  on  a  Sun- 
day, to  correct  the  roll  accordingly,  and  to  insert 
the  terms  and  years  after  the  months,  and  the  omit- 
ted continuances,  on  the  roll.  Regina  v.  Gregory, 

4  Dowl.  &  L.  77— B.  C.— Erie. 

Semble,  that  the  earlier  statutes  of  amendment 
apply  to  criminal  as  well  as  civil  cases.  Ib. 

Terms.] — If  leave  is  given  to  amend  the  proceed- 
ings in  a  cause,  on  payment  of  the  costs,  such 
payment  is  a  condition  precedent.  Levy  v.  Drew, 

5  Dowl.  &  L.  307;  2  B.  C.  Rep.  142;  12  Jur.  119— 
Patteson. 

After  leave  given  to  amend  the  declaration  upon 
payment  of  costs,  the  defendant  did  not  serve  a  rule 
to  plead  several  matters,  or  produce  to  the  Master 
the  draught  pleas  as  meant  to  be  amended,  with  6s. 
Sd.  costs  for  amendment.  The  plaintiff  replied  to 
the  old  pleas,  and  made  up  and  delivered  the  issue, 
with  notice  of  trial,  though  the  defendant  was  not 
under  terms  to  rejoin  gratis.  The  delivery  of  the 
issue  was  set  aside;  but  held,  that,  as  no  produc- 
tion of  the  intended  new  pleas  took  place  on  taxing 
the  costs  of  the  amendment,  the  defendant  had  no 
right  to  sign  judgment  of  non  pros.  Rixhworth  v. 
Dawes,  16  M.  &  W.  440. 

ANIMALS. 

To  a  declaration  in  trespass  for  seizing  seven 
horses  and  selling  two  of  them,  defendant  pleaded, 
that  he  distrained  the  seven  horses  damage  feasant, 
and  impounded  them;  that  he  supplied  the  seven 
horses  so  impounded  with  food  ;  and  that  he  sold 
the  two  horses  under  the  authority  of  the  stat.  5  & 

6  Will.  4,  c.  59,  and  applied  the  produce  of  the  sale 
in  discharge  of  the  value  of  the  food   so  supplied, 
and  of  the  expenses  of  the  sale: — Held,  after  ver- 
dict for  defendant,  that,  as  the  statute  authorizes 
the  party  to  sell  only  so  many  as  may  be  necessary 
to  indemnify  himself,   the    plea   was    bad    for   not 
showing  that  it  was    necessary  to  sell  more   than 
one   horse.     Layton  v.  Hurry,    15   Law   J.,  N.  S.. 
Q.  B.,  244;   10  Jur.  616. 

Injuries  to  Persons  by  Animals,.] — See  CASE. 

ANNUITY. 

Past  seduction  and  cohabitation  are  not  a  good 
consideration  to  support  a  grant  of  an  annuity. 
Beaumont  \.  Reeve,  15  Law  J.,  N.  S.,  Q.  B.,  141  ; 
10  Jur.  284. 

The  defendants  in  replevin  having  avowed  for 
rent  in  arrear,  the  plaintiff  pleaded  in  bar,  that, 
before  the  defendants  had  anything  in  the  premises, 
11.  F.  was  seised  in  fee,  and  by  his  will  gave  to  his 
wife  an  annuity  (with  power  of  distress)  issuing  out 
of  the  premises  for  life,  if  she  should  so  long  con- 
tinue his  widow,  and  should  not  live  with  any  other 
man  except  a  father,  or  brother,  or  brothers.  The 
plea  then  alleged  the  death  of  R.  F.,  without  alter- 
ing his  will,  whereby  his  widow  became  seised  of 
the  annuity,  and  continued  so  seised  until  the 
plaintiff,  in  order  to  avoid  a  distress  for  arrears  of 
the  annuity,  paid  her  the  rent  mentioned  in  the 
avowry  : — Held,  that  the  condition  annexed  by  the 
will  to  the  gift  of  the  annuity  was  a  condition  sub- 
sequent, and  therefore  it  was  not  necessary  that  the 
plea  in  bar  should  aver  the  continuance  of  the 
widowhood,  &c.  Brooke  v.  Spong,  15  Mee.  &  W. 
153;  15  Law  J.,  N.  S.,  Exch.,  74. 

Where  an  annuity  is  secured  not  only  by  a  right 
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of  entry  and  distress,  and  by  a  right  of  entry  and 
perception  of  the  profits  given  to  the  grantee,  but 
also  by  a  term  limited  by  the  same  deed  to  a  trustee 
for  him  to  raise  arrears  by  devise,  sale,  or  mortgage, 
the  rights  of  entry  will  not  destroy  the  term,  nor 
will  the  term  defeat  the  right  of  entry  :  both  kinds 
of  remedies  may  co-exist.  Doe  d.  Butler  \.  Ken- 
sington (Lord],  15  LawJ.,  N.  S.,  Q.  B.,  153;  10 
Jur.  153. 

A.,  who  was  in  possession  of  lands  which  had 
been  conveyed  to  such  uses  as  he  should  appoint, 
and,  until  appointment,  to  the  use  of  himself  for 
life,  remainder  to  a  trustee  for  his  life,  in  trust  for 
A.  and  to  bar  dower,  remainder  to  A's  heirs  and 
assigns,  granted  to  B.  an  annuity  of  240/.,  charging 
the  lands  therewith.  The  lands  were  of  greater 
annual  value  than  the  annuity  beyond  any  other 
charge  thereon  : — Held,  that  this  annuity  deed  was 
within  the  exceptions  of  the  53  Geo.  3,  c.  141,  and 
did  not  require  inrolment.  Ib. 

Debt  on  a  bond  in  the  penal  sum  of  4000/.,  the 
condition  of  which  bond,  after  reciting  that  the 
obligor  was  indebted  to  the  obligee  in  the  sum  of 
20001.,  and  that  the  latter  had  agreed  to  accept  and 
take  from  the  former  interest  for  the  same,  at  the 
rate  of  51.  per  cent,  per  annum,  payable  half-yearly 
during  the  joint  lives  of  the  obligee  and  his  wife, 
in  full  satisfaction  and  discharge  of  the  debt,  pro- 
vided the  same  were  regularly  paid — was  declared 
to  be,  that,  if  the  obligor  should  pay  the  interest  in 
the  manner  stipulated,  the  obligation  should  be 
void  ;  but  in  case  of  failure  of  payment  of  all  or 
any  part  of  the  interest  for  twenty-eight  days  next 
after  each  payment  should  become  due,  the  same 
having  been  demanded,  the  bond  was  to  remain  in 
full  force.  The  condition  further  stated,  that  it  was 
agreed,  that,  in  case  of  failure  in  making  the  seve- 
ral payments  aforesaid  within  the  respective  times 
aforesaid,  the  bond,  or  any  payments  made  under 
the  same,  should  not  be  construed  or  taken  as  a 
discharge  of  the  debt  of  2000/.,  or  any  part  thereof, 
but  the  same  should  forthwith  after  such  failure  be- 
come payable  to  the  obligee,  his  executors,  &c. : — 
Held,  on  special  demurrer  to  a  plea,  alleging  that 
the  annual  sum  in  the  condition  mentioned  was 
granted  for  a  pecuniary  consideration,  and  that  no 
memorial  was  enrolled  pursuant  to  the  53  Geo.  3, 
c.  141,  that  this  was  not  a  grant  of  an  annuity  with- 
in that  statute.  Marriage  v.  Marriage,  1  C.  B.  761. 

Quaere,  whether  the  annuity  acts  apply  to  annui- 
ties granted  in  consideration  of  the  forbearance  of 
pre-existing  debts.  Ib. 

The  defendant  further  pleaded,  that  payment  of 
the  second  half-yearly  payment  was  not  demanded 
by  the  plaintiff  on  the  day  it  became  due,  or  at  any 
time  within  twenty-eight  days  after ;  but  that  the 
defendant,  after  the  twenty-eight  days,  and  before 
the  commencement  of  the  action,  paid  the  same  to 
the  plaintiff,  who  accepted  it  in  satisfaction,  &c. : 
— Held,  on  special  demurrer,  that  this  was  not  a 
good  plea  of  solvit  post  diem  within  the  4  Anne, 
c.  16,  s.  12.  Ib. 

The  enrolled  memorial  of  an  annuity  deed  must 
state  the  amount  of  consideration  paid  for  the 
annuity,  and  whether  paid  in  cash  or  notes,  &c. ; 
but  it  need  not  go  on  to  state  that  part  of  such  con- 
sideration was  applied  in  paying  off  a  prior  annuity 
or  other  charge.  Moody  v.  Hebberd,  12  Jur.  495; 
17  L.  J.,  Chanc.,  381— V.  C.  W. 

The  plaintiff  had  advanced  to  the  defendant 
several  sums  amounting  to  5000/.,  less  the  sum  of 
250/.,  which  C.,  the  agent  of  both  parties,  impro- 
perly retained  without  the  authority  or  knowledge 


of  the  plaintiff,  and  C.  received  five  bills  of  exchange 
accepted  by  the  defendant  to  the  amount  of  5000Z. 
by  way  of  security  ;  the  dates  of  the  bills  did  not 
exactly  correspond  with  the  dates  of  the  advances, 
nor  were  the  advances  in  the  exact  sums  for  which 
the  bills  were  given.  The  plaintiff  accepted  an 
annuity  from  the  defendant  in  satisfaction  of  the 
bills  and  the  5000Z.  secured  thereby.  The  memo- 
rial, under  the  title  "  consideration  and  how  paid," 
was  to  this  effect : — 5000L  made  up  of  five  several 
sums  of  300Z.,  200Z.,  and  2000/.,  1500J.  and  1000Z., 
previously  lent  and  advanced  by  the  plaintiff  to  or 
for  the  use  of  the  defendant  and  E.  J.  L.,  and  owing 
to  the  plaintiff  on  security  of  five  several  bills  of 
exchange  drawn  by  E.  J.  L.  upon  and  accepted  by 
the  defendant,  and  indorsed  by  E.  J.  L.,  the  said 
consideration  being  paid  or  satisfied  by  the  cancel- 
lation of  the  same  bills  and  a  release  by  the  plaintiff 
of  the  defendant  and  E.  J.  L.  from  the  sum  secured 
thereby  and  interest: — Held,  that  the  memorial,  as 
required  by  the  55  Geo.  3,  c.  141,  was  sufficient; 
for  that  it  is  not  necessary  in  the  case  of  existing 
bygone  debts  to  state  when  and  how  such  sum  con- 
stituting the  debt  was  advanced.  Hall  v.  Luck, 
1  Exch.  Rep.  301 ;  17  L.  J.,  Exch.,  43. 

Lands  were  conveyed  to  such  uses  as  K.  should 
appoint,  and  in  default  of  and  until  appointment  to 
K.  and  his  assigns  for  K.'s  life,  and  from  and  after 
the  determination  of  that  estate  in  K.'s  lifetime  to 
a  trustee  for  K.  and  his  assigns,  and  to  bar  dower, 
and  from  and  after  K.'s  decease  to  K.'s  heirs  and 
assigns: — Held,  that,  during  K.'s  life  estate,  and 
before  such  appointment,  K.  was  a  party  enabled  to 
charge  the  fee  simple  in  possession  with  an  annuity 
within  the  meaning  of  stat.  53  Geo.  3,c.  141,  s.  10; 
and,  therefore,  the  annuity  (being  of  the  value 
required  by  that  clause)  did  not  need  enrolment 
under  sect.  2.  Doe  d.  Butler  v.  Kensington  (Lord), 
8  Q.  B.  430. 

By  an  annuity  deed  reciting  conveyance  in  fee  to 
K.,  the  grantor  of  certain  premises,  K.  covenanted 
to  B.,  the  grantee,  that,  if  the  annuity  should  be  in 
arrear  fourteen  days,  B.  might  enter  upon  the 
premises  and  distrain  ;  if  twenty-one  days,  B.  might 
enter  and  take  the  rents  and  profits  until  the  arrear 
should  be  satisfied.  It  was  then  witnessed,  that, 
further  securing  the  annuity,  K.,  with  the  consent 
and  by  the  direction  of  B.,  appointed  (under  a 
power  vested  in  K.)  and  demised  to  H.  (party  to  the 
annuity  deed),  his  executors,  &c.,  for  ninety-nine 
years,  the  premises  before  mentioned,  then  in  tho 
occupation  of  K.,  which  premises  it  was  agreed  by 
the  same  clause  should,  for  the  purposes  of  the 
deed,  be  considered  as  held  and  occupied  by  K.  as 
tenant  to  H.,  at  the  yearly  rent  of  500/.,  payable 
on  the  same  days  as  the  annuity.  The  demise  for 
ninety-nine  years  was  on  trust  to  permit  K.  to  take 
the  rents  and  profits  till  default  in  payment  of  the 
annuity,  and  if  the  annuity  should  be  in  arrear 
thirty  days,  then  out  of  the  rents  and  profits,  or  by 
demising,  selling,  or  mortgaging  the  premises  for 
any  part  of  the  ninety-nine  years,  to  raise  sufficient 
money  for  the  payment  of  the  arrears,  and  apply 
the  same  accordingly,  paying  K.,  or  permitting  him 
to  receive,  the  residue.  On  default  for  thirty  days 
in  payment  of  the  annuity,  ejectment  was  brought 
on  the  several  demises  of  B.  and  H.,  and  a  verdict 
was  found  for  the  plaintiff  on  B.'s  demise,  but  for 
the  defendants  on  that  of  H.  (under  the  judge's 
direction),  because  H.  had  not  given  K.  notice  to 
quit.  On  motion  for  a  new  trial,  on  the  ground  that 
the  plaintiff  could  not  recover  on  B.'s  demise  by 
reason  of  the  term  in  H.  and  the  tenancy  of  K. : — 
Held,  that  the  verdict  on  that  demise  was  rightly 
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found,  for  that  the  first  clause  of  entry  entitled  B. 
to  maintain  ejectment  after  twenty-one  days'  default, 
and  that  right  was  not  taken  away  by  the  creation 
of  a  term  in  H.  in  the  manner  and  for  the  purposes 
stated.  Ib. 

Semble,  that,  if  H.  had  mortgaged  the  premises 
for  payment  of  the  annuity,  B.  could  not  have  brought 
ejectment  while  the  mortgage  subsisted.  Ib. 

In  an  action  by  the  personal  representative  of  a 
lunatic  to  recover  from  an  assurance  society  the 
price  of  two  annuities  on  his  life,  paid  by  the 
deceased  to  the  society,  a  special  verdict  found, 
that  the  purchasing  of  the  annuities  were  transac- 
tions in  the  ordinary  course  of  the  affairs  of  human 
life  ;  and  that  the  granting  of  the  annuities  were 
fair  transactions  of  good  faith  on  the  part  of  the 
society,  without  any  knowledge  or  notice  on  the 
part  of  the  society  of  the  unsoundness  of  the  mind 
of  the  deceased  : — Held,  that  the  action  could  not 
be  maintained.  Molton  v.  Camroux,  12  Jur.  800 — 
Exch. 

The  want  of  inrolment  of  an  annuity-deed,  as 
required  by  the  53  Geo.  3,  c.  141,  cannot  be  set  up 
by  the  grantee  of  the  annuity.  Ib. 

A  judge  having  made  an  order,  under  the  1  &  2 
Viet.  c.  110,  and  3  &  4  Viet.  c.  82,  charging  an 
annuity,  payable  out  of  the  Suitors'  Fund  by  order 
of  the  Lord  Chancellor,  under  46  Geo.  3,  c.  128, 
the  Court,  considering  it  doubtful  whether  the 
judge's  order  might  not  be  enforced,  left  the  ques- 
tion of  its  validity  open,  and  discharged  a  rule  nisi 
to  set  aside  the  order.  Witham  v.  Lynch,  1  Exch. 
Rep.  391  ;  17  L.  J.,  Exch.,  13. 

Memorial.] — An  annuity  deed  recited,  that  F., 
who  was  the  beneficial  lessee  of  certain  saltworks, 
in  order  to  raise  money  for  carrying  them  on,  had 
contracted  with  K.  to  grant  him  an  annuity  of 
1050Z.,  in  consideration  of  14,500L  ;  and  that  K., 
being  unable  to  provide  the  whole  sum  himself,  had 
entered  into  sub-contracts  with  seven  other  persons 
to  take  portions  of  the  annuity,  each  advancing  a 
part  of  the  consideration-money;  and  after  reciting 
all  these  contracts,  and  the  payment  by  the  differ- 
ent parties  of  their  respective  proportions  of  the 
14,500/.,  the  deed  contained  a  grant  by  F.  to  C.  and 
D.  of  eight  several  annuities,  making  together  an 
annuity  of  1050Z.,  in  trust  for  the  several  persons 
advancing  the  money,  with  the  usual  powers  of 
distress.  It  was  objected,  in  an  action  to  recover 
certain  arrears,  that  the  memorial  did  not  contain  a 
correct  statement  of  the  pecuniary  considerations 
for  granting  the  annuities,  nor  of  the  parties  bene- 
ficially interested.  The  memorial  in  the  column 
headed  "Consideration,  and  how  paid,"  first  set 
forth  the  sums  paid  by  the  several  sub-purchasers 
to  K.  for  their  several  annuities,  and  then  stated  the 
sums  paid  by  K.  to  F.,  which  it  described  as  com- 
posed of  7500Z.  paid  by  K.  as  the  consideration  for 
his  own  share  of  the  annuity,  and  of  the  other  sums 
paid  to  K.  by  the  sub-purchasers  as  before  men- 
tioned. In  the  former  part  of  the  column  there 
were  some  inaccuracies  in  the  statement  of  the 
manner  of  payment ;  but  the  latter  part  correctly 
stated  the  payments  to  F.: — Held,  that  the  me- 
morial was  sufficient.  Hogarth  v.  Penny,  14  Mee. 
&  W.  495. 

A  replication  taking  issue  on  a  plea  alleging  that 
no  memorial  of  an  annuity  had  been  inrolled,  and 
setting  forth  such  memorial,  properly  concludes 
with  a  verification  by  the  record.  Thompson  v.  Lack, 
3  C.  B.  540. 

Grant  of,  set  aside — Mistake.] — A.  having  bought 
some  houses  of  B.,  a  female,  for  1800J.,  a  negotia- 


tion was  entered  into  for  the  grant  of  an  annuity,  in 
lieu  of  payment  of  the  purchase-money.  Through 
the  agency  of  C.,  the  brother  of  B.,  it  was  agreed 
with  A.  that  he  should  grant  to  B.  an  annuity  of  1Z. 
per  cent,  more  than  Government  would  grant  at 
that  time  on  such  sum  for  the  life  of  a  lady  aged 
fifty-eight.  And  with  A.'s  consent,  C.  obtained 
from  a  friend  in  the  National  Debt  Office  a  state- 
ment that  the  amount  of  such  annuity  would  be 
158/.  9s.  6d.,  and  1Z.  per  cent,  being  added,  raised 
the  annuity  agreed  to  be  granted  to  176/.  10s.  The 
amount  agreed  to  be  granted,  and  the  principle  on 
which  it  was  calculated,  were  communicated  by  C. 
to  B.  before  the  completion  of  the  transaction.  She 
desired  to  have  a  larger  annuity,  but  authorized  C. 
to  accept  the  amount  proposed.  And  the  arrange- 
ment was  completed  in  January,  1840,  and  the  an- 
nuity paid  till  January,  1844,  when  A.  discovered 
that  15SZ.  9s.  6rf.  was  the  amount  of  a  government 
annuity  on  a  male  and  not  a  female  life,  and  that 
the  statement  made  to  him  on  that  point  was  incor- 
rect. As  B.  refused  to  abate  the  amount  of  the 
annuity,  A.  filed  a  bill  to  have  the  deed  rectified, 
or  the  transaction  set  aside.  The  Court  being  of 
opinion,  upon  the  evidence,  that  there  was  no 
fraud,  but  mistake,  and  that  there  was  no  culpable 
negligence  on  the  part  of  A.  in  not  ascertaining  for 
himself  the  amount  of  a  government  annuity,  but 
that  it  was  not  clear  that  B.  would  have  taken  a 
less  annuity  than  176Z.  10s.,  refused  to  alter  the 
deed  by  inserting  a  less  annuity,  but  set  aside  the 
transaction  altogether.  Carpmael  v.  Powis,  16 
Law  J.,  Chanc.,  31;  11  Jur.  158. 

Statement  of  the  Consideration.]  — In  the  memorial 
of  an  annuity,  part  of  the  consideration-money  was 
stated  to  have  been  paid  by  a  draft  of  even  date 
with  the  indenture  drawn  by  the  grantee  on  Messrs. 
A.  B.  &  Co.,  not  saying  when  the  draft  was  paya- 
ble : — Held,  that  the  memorial  was  insufficient,  and 
the  grant  consequently  void.  Abbott  v.  Douglas, 
1  C. B.  483. 

The  court,  in  such  cases,  only  deal  with  the 
judgment  signed  upon  the  warrant  of  attorney,  and 
will  not  interfere  with  the  other  securities.  Ib. 

Recovery  of  Consideration-money.} — Debt  for 
money  had  and  received.  Plea,  that,  after  the 
accruing  of  the  debt,  defendant  executed  an  an- 
nuity deed  granting  plaintiff  an  annuity,  which 
writing  obligatory  defendant  then  delivered  to  plain- 
tiff, and  plaintiff  then  accepted  and  received  in  full 
satisfaction.  Replication,  that  no  memorial  of  the 
annuity  deed  was  inrolled  within  thirty  days,  and 
that  after  the  thirty  days  part  of  the  annuity  became 
due  ;  that  plaintiff  thereupon  brought  an  action  on 
the  deed,  and  that  defendant  pleaded  that  no  me- 
morial was  inrolled,  and  that  the  annuity  was  there- 
fore void  ;  and  plaintiff  thereupon  elected  that  the 
indenture  should  be  null  and  void,  and  discontinued 
the  action: — Held,  on  special  demurrer,  to  be  a 
good  answer  to  the  plea,  and  that  plaintiff,  by 
showing  that  by  the  default  or  act  of  defendant  the 
annuity  deed  had  become  no  deed  at  all,  was  enti- 
tled to  recover  the  original  consideration-money  for 
the  deed.  Turner  v.  Browne,  15  Law  J.,  N.  S., 
C.  P.,  223;  10  Jur.  811. 

In  debt  for  money  had  and  received,  defendant 
pleaded,  that,  after  the  accruing  of  the  debt  and 
causes  of  action,  defendant  executed  a  deed  secur- 
ing to  plaintiff  a  certain  annuity,  and  that  plaintiff 
accepted  and  received  the  same  from  the  defendant 
in  full  satisfaction  and  discharge  of  all  the  said  seve- 
ral debts  and  causes  of  action.  The  plaintiff  re- 
plied, that  no  memorial  of  the  annuity  deed  was 
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inrolled  pursuant  to  the  statute  ;  that,  the  annuity 
being  in  arrear,  the  plaintiff  brought  an  action  to 
recover  the  amount  of  the  arrears  ;  that  the  defend- 
ant pleaded  in  bar  of  that  action  the  non-inrohnent 
of  the  memorial,  and  that  thereupon  the  plaintiff 
elected  and  agreed  that  the  indenture  should  be 
null  and  void,  as  pleaded  by  the  defendant,  and  dis- 
continued the  action  : — Held,  a  good  answer  to  the 
plea,  inasmuch  as  it  showed  that  the  accord  and 
satisfaction  thereby  set  up  had  been  rendered  nuga- 
tory and  unavailing  by  the  act  of  the  defendant 
himself.  Turner  v.  Browne,  3  C.  B.  157. 

Stamps  on  Deeds  of.}  —  In  replevin,  defendant 
avowed  for  a  distress  under  an  annuity  deed,  which 
recited,  that  F.,  who  was  the  beneficial  lessee  of 
certain  salt  works,  in  order  to  raise  money  for  carry- 
ing them  on,  had  contracted  with  K.  to  grant  him 
an  annuity  of  1050/.  in  consideration  of  14,5007. ; 
and  that  K.,  being  unable  to  provide  the  sum  him- 
self, had  entered  into  sub-contracts  with  seven  other 
persons  to  take  portions  of  the  annuity,  each  ad- 
vancing a  part  of  the  consideration-money  ;  and, 
after  reciting  all  these  contracts  and  the  payment 
by  the  different  parties  of  their  respective  propor- 
tions of  the  14,5007.,  the  deed  contained  a  grant  by 
F.  to  C.  and  D.  of  eight  several  annuities,  making 
together  an  annuity  of  1050/.,  in  trust  for  the  seve- 
ral persons  advancing  the  money,  with  the  usual 
powers  of  distress  : — Held,  that  the  annuity  deed 
only  required  a  stamp  in  respect  of  the  aggregate 
sum  paid  to  F.  for  the  annuity  of  1050/. ;  and  that  it 
need  not  be  the  aggregate  of  the  stamps  required 
on  each  of  the  several  annuities  into  which  it  was 
divided.  Hogarth  v.  Penny,  14  Mee.  &  W.  495. 

Whether  payable  out  of  Corpus  of  Estate  or  not.]  — 
A  testator  devised  his  real  estates  to  trustees  in  fee, 
on  trust,  "  out  of  the  rents,  issues,  and  profits,"  to 
pay  certain  life  annuities,  and  by  sale  or  mortgage 
to  raise  money  for  payment  of  his  debts,  &c.;  and 
then  to  settle  the  estates  to  the  use  that  the  annu- 
itants should  receive  their  annuities  out  of  the  same 
premises,  with  powers  of  distress  and  entry,  and, 
subject  thereto,  to  one  for  life,  with  remainder  over  : 
— Held,  that  the  annuitants  were  not  entitled  to  be 
paid  the  arrears  out  of  the  corpus,  though  the  rents 
were  insufficient  to  keep  down  all  the  incumbrances. 
Phillips  v.Phillips,  8  Beav.  198. 

Property  in  the  Policy  of  Insurance.]  —  The 
grantee  of  a  redeemable  annuity  effected  an  insu- 
rance upon  the  life  of  the  grantor,  and  paid  all  the 
premiums,  except  the  first,  out  of  the  annuity.  The 
annuity  deed  was  altogether  silent  as  to  the  insu- 
rance. At  the  expiration  of  five  years,  pursuant  to 
the  provisions  of  the  deed,  the  grantee  offered  to 
redeem,  but  required  the  annuitant  to  assign  over 
to  him  the  policy  of  insurance  : — Held,  that  the 
policy  was  the  property  of  the  annuitant,  and  that 
the  grantor  was  not  entitled,  upon  redeeming  the 
annuity,  to  require  an  assignment  of  the  policy. 
Law  v.  Warren,  1  Drury,  31. 

As  to  setting  aside.] — The  grantor  of  an  annuity 
had  admitted,  in  his  answer  to  a  bill  in  Chancery, 
that  the  annuity  was  a  subsisting  charge  on  his 
estates,  and  the  decree  and  proceedings  in  the  suit 
had  treated  the  annuity  as  valid.  Under  those  cir- 
cumstances, the  grantor's  devisee  was  restrained 
from  proceeding  at  law  to  set  aside  the  annuity 
,  for  want  of  a  memorial.  Roberts  v.  Madocks, 
13  Sim.  549. 


APOTHECARY. 

Debt  for  goods  sold  and   delivered,  work  done, 
and  materials  provided,  and  on  an  account  stated  : 


the  particulars  of  demand  consisted  of  items  "  for 
medicines  and  attendances."  At  the  trial,  the 
plaintiff's  assistant  proved  that  they  were  surgeons, 
and  that  he  had  visited  and  dispensed  medicines  to 
the  defendant,  and  that  on  one  occasion  he  had 
bled  the  defendant: — Held,  that  prima  facie  the 
charges  were  charges  in  a  medical  case,  and  that 
the  plaintiffs  were  therefore  bound  to  prove  that 
they  were  certificated  as  apothecaries,  or  that  they 
had  been  in  practice  previous  to  the  1st  of  August, 
1815.  Proud  v.  May  all,  3  Dowl.  &  L.  531— B.  C.— 
Patteson. 

The  right  of  an  apothecary  to  charge  for  attend- 
ance is  not  matter  of  law,  but  of  contract,  either 
express  or  to  be  implied  from  the  usage  of  the  place. 
Smith  v.  Chambers,  2  Ph.  221;  11  Jur.  359. 

An  apothecary  may  sue  for  medicines,  &c.  sup- 
plied to  a  patient  in  London,  although  he  has  only 
a  certificate  of  qualification  from  the  Apothecaries' 
Company  to  practice  in  England,  except  the  city  of 
London  ;  the  55  Geo.  3,  c.  194,  s.  19,  requiring  an 
additional  fee  to  be  paid  for  a  certificate  to  prac- 
tise in  London,  being  only  a  fiscal  regulation 
for  the  benefit  of  the  Company.  Young  v.  Geiger, 
12  Jur.  983— C.  P. 

APPEALS — See  BASTARD,  CRIMINAL  LAW,  ELEC- 
TION LAW,  POOR,  PRACTICE  IN  EQUITY,  PRIVY 
COUNCIL,  SESSIONS. 

APPEARANCE — See  OUTLAWRY,  PRACTICE  AT 
LAW,  PRACTICE  IN  EQUITY,  WAY. 

APPOINTMENT— See  POWER,  WILL. 


APPORTIONMENT-See  CHARITY,  STATUTE,  STOCK. 
Gift  of  an  annuity  of  3007.  to  the  testator's  three 
daughters,  and  the  survivors  and  survivor,  with  a 
gift  over  to  the  last  survivor  of  the  sum  set  apart 
to  answer  the  annuity.  After  the  death  of  one  of 
the  daughters,  the  fund  set  apart  was  lost  by  the 
misconduct  of  the  trustee,  and  the  annuity  remained 
unpaid  for  the  rest  of  the  lives  of  the  other  two; 
but  after  their  deaths,  a  sum  of  money,  forming  part 
of  the  residue,  but  of  less  amount  than  the  original 
fund,  becoming  available, — Held,  that  such  sum 
was  to  be  apportioned  reteably  between  the  arrears 
due  to  the  two  surviving  daughters  respectively  at 
the  time  of  the  death  of  that  one  of  them  who  died 
first,  and  the  sum  originally  set  apart,  and  which 
belonged  to  the  last  survivor.  Innes  v.  Mitchell,  1 
Phil.  710. 

An  annuity  given  for  maintenance,  and  charged 
upon  land  for  a  certain  time,  which  ceased  before 
the  time  of  the  year  at  which  the  annuity  was  paya- 
ble ;  the  annuitant  was  held  entitled  to  an  appor- 
tioned part  of  such  annuity  for  the  time  between 
the  last  payment  and  the  cessation  of  the  charge. 
Sheppard  v.  Wilson,  4  Hare,  395. 

Executors  were  directed  to  apply  a  competent 
part  of  the  interest  of  a  fund  towards  the  main- 
tenance and  education  of  the  testator's  son  during 
his  minority,  and  accumulate  the  rest;  and,^after 
attaining  twenty-one,  to  apply  a  moiety  of  the 
dividends  for  his  support  till  he  attained  twenty-five, 
and  to  transfer  the  fund  at  twenty-five  ;  with  a  gift 
over  if  he  died  between  twenty-one  and  twenty-five. 
The  son  attained  twenty-one  between  the  periods 
of  payment  of  the  half-yearly  dividends  : — Held,  that 
there,  should  be  no  apportionment,  and  that  he  was 
entitled  to  the  whole  half-yearly  dividends  received 
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after   he    came    of  age.     Campbell   v.    Campbell,  7 
Beav.  482. 


APPRAISER. 

Declaration  for  work  and  labour.  Plea,  that  the 
work  done  was  and  consisted  entirely  of  an  ap- 
praisement of  certain  personal  property  which  plain- 
tiff appraised  without  a  license,  contrary  to  sect.  6 
of  stat.  46  Geo.  3,  c.  43  .-—Held,  on  demurrer,  first, 
that  the  plea,  which  followed  the  words  of  the 
statute,  need  not  allege  that  plaintiff  appraised  as  an 
appraiser.  Palk  v.  Force,  12  Jur.  797;  17  L.  J., 
Q.  B.,  299. 

Held,  secondly,  that  the  plea  need  not  negative 
an  exception  in  a  subsequent  section  of  the  statute, 
or  in  a  subsequent  statute.  76. 

APPRENTICE. 

Contract  of  Apprenticeship.]  — A  contract  between 
master  and  servant  is  not  necessarily  a  contract  of 
apprenticeship,  because  it  contains  a  stipulation 
about  the  servant  being  "taught"  or  "instructed 
in"  his  work.  Reg.  v.  Northowram,  2  New  Sess. 
Cas.  437  ;  10  Jur.  1003— Q.  B. 

By  agreement  between  A.,  B.,  and  C.,  A.  agreed 
to  hire  B.  for  three  years,  to  dress  silk  at  a  certain 
rate  per  week,  in  proportion  to  the  work  done. 
There  was  then  a  stipulation,  that  C.  should  receive 
from  A.  a  sum  per  week  for  "superintending  and 
instructing"  B.  to  be  a  competent  workman  : — Held, 
that  this  was  a  contract  of  hiring  and  service,  under 
which  B.  might  gain  a  settlement.  Ib. 

One  of  the  examinations  sent  with  an  order  of 
removal  stated,  "  I  produce  a  covenant  indenture 
of  apprenticeship,  bearing  date  &c.,  between  &c., 
by  which  A.  B.  (the  pauper)  was  bound  to  serve 
C.  D.  as  his  apprentice  &c.  The  indenture  is  duly 
stamped,  and  a  premium  of  6/.  is  stated  in  the  inden- 
ture to  be  paid  with  the  apprentice."  A  copy  of 
the  indenture  was  also  sent  with  the  examinations, 
but  such  copy  did  not  in  any  manner  show  whether 
any  or  what  stamp  was  impressed  on  the  indenture, 
and  the  examination  contained  no  other  evidence  of 
premium,  or  consideration,  or  stamp: — Held,  that 
the  stamp  was  no  part  of  the  indenture,  and  that 
the  examinations  were  sufficient  in  this  respect. 
Reg.  v.  Keighley,  2  New  Sess.  Cas.  321  ;  15  Law  J., 
N.  S.,  M.  C.,  102  ;  10  Jur.  492— Q.  B. 

To  prove  the  settlement  by  apprenticeship  of 
Joseph  Beaumont,  an  indenture  was  put  in,  dated, 
and  purporting  to  be  between  Joseph  Roberts  of  the 
one  part,  and  John  Beaumont  of  the  other.  It  was 
very  inaccurately  worded  and  spelt.  It  witnessed, 
"  that  the  said  John  Beaumont  hath,  of  his  own  free 
will,  and  with  the  consent  of  and  by  his  father's 
John  Beaumont,  has  put  and  bound  himself  appren- 
tice to  and  with  the  said  Joseph  Roberds,  and  with 
him,  after  the  manner  of  an  apprentice,  to  dwell, 
remain,  and  serve,  from  the  date  hereof,  for,  during, 
and  untill  the  term  of  hie  attain  ages  twenty-one, 
thence  next  following,  to  be  fully  compleated  and 
ended,  during  which  said  term  the  said  apprentice 
his  said  master  shall  serve,"  &c.  "And  the  said 
Joseph  Roberts  doth  covenant  with  the  said  Joseph 
Beaumont,  apprentice,"  to  teach  him  &c.,  to  pay 
him  3s.  "  yerely  and  every  year  during  his  appren- 
ticeship," and  to  allow  him  two  weeks  to  go  to 
school,  "  yerely  and  every  year  during  his  appren- 
ticeship." "  In  witness  whereof,  the  parties  above 
named  to  these  present  indentures  have  set  their 
hands  and  seals."  And  at  the  bottom  followed, 
"Joseph  (L.  s.)  Roberts."  "Joseph  (L.  s.)  Beau- 
mont." Joseph  Beaumont  gave  evidence  that  he 


was  bound  by  the  above  indenture,  and  served  under 
it: — Held,  first,  that  it  appeared  from  the  deed,  that 
the  John  Beaumont,  party  thereto,  was  the  Joseph 
Beaumont  therein  named  apprentice.  Reg.  v.  Wool- 
dale,  6  Q.  B.  549. 

Held,  secondly,  that  extrinsic  evidence  might  be 
given,  that  the  person  so  meant  was  the  pauper,  and 
that  he  had  executed  the  indenture.  76. 

Held,  thirdly,  that  the  meaning  of  the  parties  suf- 
ficiently appeared  to  be,  that  the  apprentice  should 
be  bound  until  he  attained  the  age  of  twenty-one.  76. 

Held,  fourthly,  that  this,  combined  with  the  date 
of  the  indenture,  might,  by  extrinsic  evidence  of 
the  pauper's  age,  be  made  sufficiently  certain  as  to 
the  term  for  which  he  became  bound.  76. 

Held,  fifthly,  that  the  sessions,  upon  the  above 
evidence,  were  justified  in  finding  a  settlement  by 
apprenticeship.  76. 

Parish  Apprentices.] — Under  stat.  56  Geo.  3,  c. 
139,  s.  2,  when  an  apprentice  is  bound  from  one 
parish  into  another,  notice  to  the  latter  is  sufficiently 
given  if  served  on  one  of  the  parish  officers.  Reg. 
v.  Holne,  2  New  Sess.  Cas.  364 ;  15  Law  J.,  N.  S., 
M.  C.,  125;  10  Jur.  737— Q.  B. 

By  sect.  1  of  56  Geo.  3,  c.  139,  which  requires  the 
church-wardens  and  overseers  of  a  parish  to  obtain 
an  order  from  two  magistrates  of  the  county  in 
which  such  parish  is  situate,  in  order  to  enable 
them  to  bind  a  pauper  child  apprentice,  it  is  enacted, 
"  that,  after  such  order  shall  have  been  made,  such 
justices  shall  sign  their  allowance  of  such  indenture 
of  apprenticeship."  An  order  for  binding  a  pauper 
child  was  duly  made  by  two  justices  in  and  for  the 
county  of  D.,  and  was  printed  on  the  back  of  the 
indenture,  at  the  foot  of  which  was  the  allowance, 
signed  by  two  justices  bearing  the  same  names  as 
those  who  signed  the  order,  but  not  describing 
them  as  justices  of  the  county  of  D.  : — Held,  that 
"  such  justices"  meant  the  "same  justices,"  and 
that  it  sufficiently  appeared  that  the  same  justices 
who  made  the  order  signed  the  allowance,  which 
was  all  that  was  required  by  the  act.  Reg.  v.  Ash- 
burton,  2  New  Sess.  Cas.  316;  15  Law  J.,  N.  S., 
M.  C.,  97;  10  Jur.  474— Q.  B. 

On  appeal  against  an  order  of  removal,  it  appeared 
that  a  parish  indenture  of  apprenticeship  being  lost, 
secondary  evidence  of  it  was  given  by  production 
of  the  register  of  parish  apprentices,  kept  in  pursu- 
ance of  stat.  42  Geo.  3,  c.  46,  which  contained  the 
particulars  of  date,  name,  age,  master,  &c.  of  the 
apprentice,  and  the  assent  of  two  justices  to  the 
binding,  according  to  the  form  prescribed  by  that 
statute : — Held,  that  this  was  evidence  that  the  two 
justices  had  assented  to  the  binding,  that  the  book 
had  been  produced  to  them  at  the  time,  and  that 
they  then  signed  their  assent;  but  that  there  was 
not  sufficient  evidence  of  a  settlement  by  parish 
apprenticeship,  inasmuch  as  it  could  not  be  pre- 
sumed that  the  two  justices  had  made  an  order  for 
the  binding,  that  that  order  was  referred  to  in  the 
indenture,  and  that  before  execution  thereof  the 
the  same  two  justices  allowed  it,  as  required  by 
stat.  56  Geo.  3,  c.  139.  Reg.  v.  East  Stonehouse, 
New  Sess.  Cas.  558,  Q.  B. ;  16  Law  J.,  M.  C.,  49  ; 
ll'jur.  238. 

The  examinations,  on  which  an  order  of  removal 
was  made,  stated  that  the  pauper  was  with  his  own 
consent  (his  parents  being  dead)  bound  apprentice 
by  indenture,  dated,  &c.,  which  was  duly  stamped 
and  executed  by  the  parties  thereto  ;  the  indenture 
was  shown  to  be  lost: — Held,  that  it  sufficiently 
appeared  that  the  binding  was  not  a  parish  binding. 
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Reg.  v.  St.  Anne,   Westminster,  2  New  Sess.  Cas. 
517,  Q.  B. ;   16  Law  J.,  M.  C.,  33. 

Where  a  pauper  is  bound  apprentice  under  stat. 
56  Geo.  3,  c.  139,  it  is  sufficient,  under  sect.  2,  if  a 
notice  of  the  intended  binding,  directed  generally 
to  the  overseers  of  the  parish  into  which  the  ap- 
prentice is  to  be  bound,  is  served  on  one  of  such 
overseers.  Reg.  \.  Holme,  9  Q.  B.  71. 

The  binding  of  an  apprentice  by  the  churchwar- 
den of  a  township  and  one  of  two  overseers  is  made 
valid  by  stat.  54  Geo.  3,  c.  107,  s.  2.  Reg.  v.  Stain- 
forth,  3  New  Sess.  Cas.  53;  12  Jur.  95;  17  L.  J., 
M.  C.,  25— Q.  B. 

The  recital  of  an  order  for  binding  in  an  indenture, 
certified  by  the  allowance  of  the  justices,  is  admis- 
sible as  primary  evidence  of  the  order  itself.  Ib. 

An  allowance  of  an  indenture  of  apprenticeship 
by  two  justices,  describing  themselves  as  justices 
"  for  the  county  aforesaid,"  and  bearing  the  same 
names  as  the  justices  who  made  the  order  recited 
in  the  indenture,  is  valid  ;  for  the  act  of  allowance 
being  personal  to  the  justices  who  made  the  order 
for  binding,  the  place  where  the  allowance  was 
signed  is  immaterial.  Ib. 

Respondents  in  an  appeal  against  an  order  of 
removal  sent  to  appellants,  with  the  copy  of  their 
order  and  notice  of  chargeability,  a  copy  of  an 
indenture  of  apprenticeship  (under  which  the  al- 
leged settlement  was  gained),  together  with  the  ex- 
amination of  a  witness,  who  stated,  "  I  produce  a 
covenant  .indenture  of  apprenticeship,"  &c.,  de- 
scribing it.  "  The  indenture  is  duly  stamped:" — 
Held,  that  the  stamp,  being  no  part  of  the  inden- 
ture, it  was  not  necessary  to  send  any  "copy"  of 
it ;  and  that  the  statement  and  indenture,  taken 
together,  conveyed  sufficient  information  to  the  ap- 
pellants, and  showed  that  the  removing  justices  had 
evidence  of  a  settlement.  Reg.  v.  Keighley,  8  Q. 
B.  877. 

Semble,  that  it  was  not  necessary  to  send  any 
statement  respecting  the  stamp  at  all.  Ib. 

An  indenture  for  binding  a  parish  apprentice,  to 
be  in  execution  of  an  order  under  the  hands  of  G. 
B.  and  R.  P.,  justices  acting  in  and  for  the  hundred 
of  Teinbridge,  within  the  county  of  Devon.  On  the 
back  of  the  indenture  was  the  order  for  binding, 
purporting  to  be  made  by  G.  B.  and  R.  P.,  justices 
of  the  peace  acting  in  and  for  the  said  county 
(Devon).  At  the  foot  of  the  indenture  followed  an  al- 
lowance in  the  words,  "  We,  whose  names  are  here- 
under  written,  justices  of  the  peace  (whereof  one  is 
of  the  quorum),  do  consent  to  allow,  &c.  G.  B.,  R. 
P."  The  order  and  indenture  were  both  dated  on 
the  same  day  : — Held,  that,  although  the  allowance 
did  not  contain  the  words,  "justices  of  the  peace 
acting  in  and  for  the  county  of  Devon,"  yet  it  suffi- 
ciently appeared  from  the  whole  of  the  documents 
that  the  allowing  justices  were  such,  and  were  the 
same  who  made  the  order  for  binding.  Reg.  v 
Ashburton,  8  Q.  B.  871. 

In  stat.  56  Geo.  3,  c.  139,  s.  1,  the  words  "  such 
justices  shall  sign  the  allowance  of  such  indenture,- 
mean   the   same  justices  who   made   the   order  fo 
binding.     Ib. 

In    an    examination,  after   loss  of  an    indenture 
of  apprenticeship,  and   sufficient  search  had  been 
shown,  the  following  evidence  was  given: — "In  o 
about  May,  1831,  the  pauper  was,  by  his  own  con 
sent,  his  father  and  mother  being  dead,  bound  b) 
indenture  of  apprenticeship,  bearing  date  &c.,  whici 
was  duly  stamped  and  executed,  to  serve  &c.,  as  an 
apprentice,  for  the  term  of  six  years  then  next  fol 


owing.  I  saw  the  indenture  executed:" — Held, 
sufficient  to  prove  a  binding  as  apprentice.  Reg.  v. 
St.  Anne's,  Westminster,  8  Q.  B.  561. 

A  pauper  was  removed,  on  an  alleged  settlement 
of  her  husband  by  apprenticeship,  from  M.  to  T., 
>oth  in  the  county  of  Lancaster.  T.  appealed  ;  and, 
on  the  trial  of  the  appeal,  an  indenture  of  appren- 
.iceship,  executed  by  the  master  and  allowed  by  two 
ustices  of  the  county  of  York,  was  produced  out  of 
;he  chest  of  the  parish  in  the  county  of  York,  out  of 
which  the  husband  had  been  bound  into  T.,  and  it 
.vas  proved  that  he  served  his  master,  as  an  appren- 
tice, there  for  three  years,  but  no  indenture  exe- 
cuted by  the  parish  officers  and  allowed  by  the  jus- 
:ices  pursuant  to  stat.  56  Geo.  3,  c.  139,  was  proved. 
The  sessions  held  that  there  was  not  sufficient  evi- 
dence to  raise  a  presumption  of  the  allowance  of 
;he  indenture  by  the  justices  of  the  county  of  Lan- 
;aster,  and  quashed  the  order: — Held,  that  the 
"ourt  of  Queen's  Bench  agreed  with  the  decision 
of  the  sessions.  Reg.  v.  Macclesfield,  3  New  Sess. 
Cas.  70— Q.  B. 

ARBITRATION. 

Submission.] — A  declaration  by  the  assignee  of 
an  insolvent  debtor,  stated  that  the  plaintiff  had 
brought  an  action  against  defendant  to  recover  a 
debt  due  to  the  insolvent;  that,  after  issue  joined, 
the  cause  was  referred  to  arbitration  by  order  of 
Nisi  Prius.  The  declaration  then  alleged  mutual 
promises  to  abide  by,  perform,  and  fulfil  the  award  ; 
and  that  the  arbitrator  awarded  that  the  plaintiff 
was  entitled  to  recover  a  certain  sum.  Breach, 
non-payment: — Held,  that  it  need  not  appear  by 
the  declaration  that  the  submission  to  arbitration 
was  with  the  consent  of  the  major  part  of  the  credi- 
tors of  the  insolvent.  Sutcliffe  v.  Brooke,  3  Dowl. 
&  L.  302;  14  Mee.  &  W.  855;  15  Law  J.,  N.  S., 
Exch.,  118. 

Semble,  that  the  absence  of  such  consent  would 
not  vitiate  the  award.  Ib. 

An  act  on  an  apprentice  deed  was  referred  to 
arbitration  by  order  of  Nisi  Prius,  together  with 
two  other  actions,  in  one  of  which  the  infant  ap- 
prentice sued  by  his  next  friend,  the  costs  of  the 
causes  to  abide  the  event,  and  the  costs  of  the 
reference  and  award  to  be  in  the  discretion  of  the 
arbitrator.  The  arbitrator  awarded,  that  the  ver- 
dict in  the  above  cause  should  be  entered  for  the 
defendant ;  that  the  two  other  actions  should  be  no 
further  prosecuted  ;  and  that  the  infant  should  pay 
the  costs  of  the  reference  and  award: — Held,  that 
the  award  was  not  bad  by  reason  of  its  directing  an 
infant  to  pay  costs.  Proudfoot  v.  Poile,  3  Dowl.  & 
L.  524— Exch. 

In  an  action  by  H.  and  C.  upon  an  award,  decla- 
ration stated  that  an  action  of  trespass,  and  all  mat- 
ters in  difference  between  H.  and  B.  relating  to  cer- 
tain premises,  and  all  matters  in  difference  between 
C.  and  B.  relating  to  the  same  premises,  C.  consent- 
ing to  be  made  a  party  thereto,  were  referred  by  a 
judge's  order,  which  ordered  that  a  verdict  should 
be  entered  for  H.  for  50/.,  subject  to  the  award  of 
the  arbitrator.  The  arbitrator  awarded  that  H.  was 
entitled  to  a  verdict  in  the  action,  and  assessed  the 
damages  at  40s.,  to  be  paid  by  B.  to  H.  and  C.: — 
Held,  on  special  demurrer,  that  the  award  was  not 
bad  for  directing  the  40s.  to  be  paid  as  damages  by 
B.  to  II.  and  C.  jointly.  Hawkins  v.  Benton,  15 
Law  J.,  N.  S.,  Q.  B.,  139  ;  10  Jur.  95. 

Where  an  award  is  made  on  a  submission  by 
order  of  reference  at  Nisi  Prius,  the  order  of  refer- 
ence does  not  belong  exclusively  to  either  party. 
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but  the  party  holding  it  holds  it  for  the  benefit  of 
both  parties,  and  is  bound  to  produce  it,  in  order 
to  its  being  made  a  rule  of  court.  Bottomley  v. 
Buckley,  4  Dowl.  &  L.  157— B.  C.— Patteson. 

Where  a  submission  was  by  order  of  reference  at 
Nisi  Prius,  and  the  defendants  in  whose  favour  the 
award  was  made,  had  possession  of  the  order  of 
reference,  and,  although  requested  by  the  plaintiff, 
delayed  making  it  a  rule  of  court  till  it  was  too  late 
to  move  within  the  time  ordinarily  limited  for  set- 
tin"  aside  an  award;  the  Court  ordered  the  defen- 
dants, either  to  make  the  order  of  reference  a  rule 
of  court,  or  to  file  it  with  one  of  the  Masters,  so  as 
to  enable  the  plaintiff  to  make  it  a  rule  of  court, 
and  allowed  the  plaintiff  to  move  to  set  the  award 
aside  in  a  subsequent  term,  nunc  pro  tune.  Ib. 

An  attorney,  authorized  to  appear  for  a  party  in 
a  suit,  has,  incidentally,  authority  to  refer  it  with- 
out any  fresh  authority  to  that  effect ;  and  that  the 
attorney,  having  appeared  for  a  corporation,  to  the 
knowledge  of  the  directors,  the  corporation  was 
bound  by  his  acts  as  attorney,  though  he  was  not 
authorized  to  appear  by  any  authority  under  seal. 
Faviell  v.  Eastern  Counties  Railway  Company,  17 
L.  J.,  Exch.,  297. 

The  Court  refused  a  rule  for  setting  aside  the 
order  of  reference,  on  the  objection  that  the  order 
being  made  by  the  defendants,  who  were  a  corpo- 
ration, was  not  under  seal,  and  that  their  attorney, 
who  entered  into  it,  had  not  been  appointed  under 
seal.  S.  C.  223. 

Making  Submission  Rule  of  Court.]  — It  is  no  ob- 
jection to  the  making  of  a  submission  to  arbitration 
a  rule  of  court,  that  all  the  proceedings  taken  under 
such  submission  are  null  and  void.  Anon.,  10  Jur. 
525— B.  C.— Williams. 

An  agreement  of  reference  contained  a  clause 
for  making  such  agreement  a  rule  of  court.  The 
award  being  published,  and  a  motion  about  to  be 
made  for  setting  it  aside,  the  party  interested  in 
opposing  such  motion  refused  to  produce  the  agree- 
ment for  the  purpose  of  its  being  made  a  rule.  The 
court,  on  motion  in  the  term  next  after  the  making 
of  the  award,  permitted  a  copy  of  the  agreement  to 
be  made  a  rule  of  court,  and  granted  thereupon  a 
rule  nisi  for  setting  the  award  aside.  In  re  Plews, 
6  Q.  B.  845. 

An  agreement  to  refer,  and  arbitrators  named, 
and  a  covenant  not  to  sue,  and  a  power  to  examine 
witnesses  upon  oath,  and  to  make  the  submission  a 
rule  of  court,  prevent  a  party  from  filing  a  bill  with 
the  view  of  withdrawing  the  case  from  the  arbitra- 
tors. Dimsdale  v.  Robertson,  2  Jones  &  Lat.  58. 

A.  and  B.  entered  into  an  agreement  in  writing 
to  refer  a  pending  suit  and  all  other  matters  in  dif- 
ference between  them  to  arbitration.  The  agree- 
ment contained  a  stipulation  for  making  the  sub- 
mission and  the  award  a  rule  of  this  court.  An 
award  was  made  accordingly,  but  no  proceeding 
was  taken  under  the  last-mentioned  stipulation.  B. 
filed  a  bill  against  A.  to  set  aside  the  award,  and 
to  this  bill  A.  demurred.  The  Lord  Chancellor, 
overruling  the  decision  of  the  Vice-Chancellor  of 
England,  allowed  the  demurrer,  on  the  ground  that 
the  jurisdiction  of  this  court  to  interfere  by  bill  was 
excluded  by  the  statute: — Held,  that  this  court  is 
within  the  stat.  9  &  10  Will.  3,  c.  15,  and  that  its 
jurisdiction  must  therefore  be  exercised  in  the  mode 
pointed  out  by  the  statute.  Heming  v.  Swinnerton, 
10  Jur.  907— L.  C. 

The  submission  to  arbitration  may,  under  the 
stat.  9  &  10  Will.  3,  c.  15,  be  made  a  rule  of  court, 
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not  only  after  the  award  has  been  made,  but  after 
the  last  day  of  the  term  following  the  publication  of 
the  award,  and  when,  therefore,  it  is  no  longer  open 
to  either  party  to  complain  of  the  award  on  the 
ground  of  corruption  or  undue  practice.  Heming 
v.  Swinnerton,  5  Hare,  350  ;  16  Law  J.,  Chanc.  287. 

An  objection  to  the  validity  of  an  award,  appa- 
rent upon  the  award,  is  not  an  objection  to  making 
the  submission  a  rule  of  court  under  the  statute.  Ib. 

A  motion  to  make  a  submission  to  arbitration  a 
rule  of  court  under  the  statute,  may  be  made  ex 
parte — Semble.  Ib. 

A  submission  will  be  made  a  rule  of  court  as  of 
the  preceding  term,  when  there  had  been  reasonable 
ground  to  believe  that  it  would  be  so  made  by  an- 
other of  the  parties  during  that  term.  Heming  v. 
Midland  Railway  Company,  11  Jur.  658 — B.  C.— 
Erie. 

A  submission  to  reference  contained  a  clause  for 
making  it  a  rule  of  court.  The  party  in  whose 
hands  the  submission  was,  refused  to  produce  the 
submission  for  the  purpose  of  its  being  made  a  rule 
of  court.  The  Court  granted  a  rule,  allowing  a  veri- 
fied copy  of  the  submission  to  be  made  a  rule  of 
court.  In  re  Midland  Railway  Company,  1 1  Jur.  904 
-Q.B. 

An  order  of  Nisi  Prius  referring  a  cause  to  arbi- 
tration, may  be  made  a  rule  of  court  without  any 
express  reservation  of  a  power  so  to  do.  Millington 
v.  Claridge,  3  C.  B.  609. 

A.,  one  of  the  parties  to  an  award,  had  reason  to 
believe  that  B.,  the  opposite  party,  in  whose  hands 
the  original  deed  of  submission  was,  was  going  to 
make  it  a  rule  of  court,  and  B.  in  point  of  fact, 
intended  to  do  so,  and  was  prevented  by  accident 
only.  On  the  last  day  but  one  of  the  term  next  after 
the  making  of  the  award,  A.,  obtained  a  rule  nisi 
to  set  aside  the  award,  and  also  a  rule  nisi  forB. 
to  file  the  submission  with  the  Master,  in  order  to 
its  being  made  a  rule  of  court  as  of  the  day  on 
which  the  motion  to  set  aside  the  award  was  made  ; 
and  that  the  rule  to  set  aside  the  award  should 
be  drawn  up  on  reading  such  rule  ;  and  the  Court, 
in  the  following  term,  made  the  rule  absolute.  In 
re  Midland  Railway  Company  v.  Heming,  4  Dowl. 
&  L.  788— B.  C.— Erie. 

Appointment  of  Arbitrator.] — A  declaration  stated 
that  certain  matters  in  dispute  were  referred  to  J. 
H.  and  J.  M.,  and  to  such  third  person  as  should  be 
chosen  and  agreed  upon  by  the  said  J.  H.  and  J. 
M.  and  appointed  by  writing  under  their  hands,  to 
be  indorsed  on  the  agreement  of  submission  before 
proceeding  on  the  said  reference  to  arbitrate,  &c., 
jointly  with  them  of  and  concerning  the  matters  in 
difference,  so  as  the  said  arbitrators  or  any  two  of 
them  should  make  their  award  on  or  before  a  cer- 
tain day  ;  and  that  the  costs  of  the  reference  and 
award,  including  a  reasonable  compensation  to  the 
said  arbitrators  for  their  trouble,  should  be  in  the 
discretion  of  the  said  arbitrators.  The  declaration 
then  averred  that  J.  H.  and  J.  M.,  before  proceeding 
with  the  reference,  chose  and  agreed  upon,  and  by 
writing  under  their  hands  nominated  and  appointed 
J.  M.  to  be  third  arbitrator  together  with  them  ;  that 
the  three  said  arbitrators  made  their  award,  and 
found  a  certain  sum  to  be  due  from  the  defendant 
to  the  plaintiff,  and  further,  that  the  plaintiff  and 
defendant  should  pay  a  moiety  each  of  the  costs  of 
the  reference  and  award,  including  the  compensa- 
tion to  the  arbitrators.  Breach,  non-payment  of 
the  sum  so  found  to  be  due : — Held  bad  on  general 
demurrer,  for  not  showing  that  a  third  arbitrator 
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was  properly  appointed.    Bates  v.  Townley,  1  Exch. 
Rep.  572. 

Where,  by  the  terms  of  an  agreement,  dated  the 
25th  of  May,  the  defendant  agreed  to  purchase 
certain  growing  crops  of  the  plaintiff,  the  price  to 
be  paid  on  the  5th  of  June,  the  valuation  to  be 
made  by  the  3d  of  June  by  two  persons,  one  named 
by  each  party  by  the  31st  of  May;  and  in  case 
either  party  neglected  or  refused  to  nominate  a 
referee  within  the  time  appointed,  the  referee  of 
the  other  party  alone  to  make  a  final  decision: — 
Held,  that  the  word  "  nominate"  meant  not  only 
the  choice  of  a  referee,  but  the  communication  of 
the  appointment  to  the  other  party  ;  and  that  an 
appointment  to  the  defendant  by  letter,  which 
reached  him  on  the  1st  of  June,  did  not  entitle  the 
plaintiff  to  proceed  ex  parte  within  the  meaning  of 
the  agreement.  Tew  v.  Harriss,  17  L.  J.,  Q.  B.,  1. 

Notice  of  Arbitrator's  Meeting. — All  matters  in 
difference  in  a  cause  were  referred  to  a  barrister, 
with  the  usual  power  to  proceed  ex  parte,  if  either 
of  the  parties  should,  by  affected  delay,  prevent 
making  the  award,  or  should  not  attend  after  rea- 
sonable notice,  and  without  such  excuse  as  the 
arbitrator  should  adjudge  reasonable.  The  arbitra- 
tor having  in  the  course  of  the  reference  (April 
28th)  appointed  a  meeting  for  a  certain  day  (May 
15th),  was  informed  by  the  defendant  that  he  did  not 
intend  to  be  present ;  one  of  his  reasons  being, 
that,  on  account  of  the  non-admissibility  of  certain 
depositions,  which  the  arbitrator  had  not  rejected  as 
evidence,  no  award  he  could  make  would  be  valid  ; 
and  another  reason  being,  that  the  notice  was  too 
short.  The  arbitrator  (having  postponed  the  meet- 
ing for  a  day,  of  which  he  gave  defendant  notice,  but, 
without  reference  to  defendant's  communication) 
proceeded  ex  parte: — Held,  that  he  was  warranted 
in  so  doing,  though  he  had  not  warned  the  defend- 
ant, that,  if  he  absented  himself,  the  arbitration 
would  proceed  ex  parte.  Scott  v.  Van  Sandau, 
6  Q.  B.  237. 

One  of  the  parties  to  the  deed  of  submission  ob- 
jected to  the  award,  on  the  ground  that  he  had  no 
notice  of  two  meetings,  at  the  first  of  which  no 
business  was  transacted,  and  the  meeting  adjourned 
pro  forma ;  and  at  a  second  meeting,  at  which  he 
attended  and  delivered  in  a  protest  against  the  pro- 
ceedings, upon  a  ground  different  from  the  want  of 
notice: — Held,  that  the  want  of  notice  of  the  first 
meeting  was,  under  the  circumstances,  no  ground 
for  setting  aside  the  award;  and  that  the  party  had, 
by  his  protest,  waived  the  want  of  notice  of  the 
second  meeting.  In  re  Morphett,  10  Jur.  546 — B.  C. 
— Coleridge. 

Proof  of  Submission.] — A  submission  to  arbitra- 
tion by  an  agreement  written  and  attested  is  not 
sufficiently  proved  by  evidence  of  a  rule  making 
such  agreement  a  rule  of  court  under  stat.  9  &  10 
Will.  3,  c.  15,  s.  1.  .  But  a  judge's  order  for  referring 
a  cause  may  be  proved  by  such  rule  of  court.  Ber- 
ney  v.  Read,  7  Q.  B.  79. 

Attendance  of  Arbitrators.] — The  submission  in 
a  reference  was  to  two  arbitrators,  and  a  third,  to 
be  named  by  them  ;  and  the  parties  treated  the 
third  arbitrator  so  named  as  an  umpire  throughout 
the  whole  proceedings  : — Held,  that  the  non-attend- 
ance of  the  third  arbitrator  at  the  meetings,  and  the 
want  of  notice  to  him,  formed  no  ground  for  setting 
aside  the  award.  In  re  Marsh,  or  Haywoodv.  Marsh, 
16  Law  J.,  Q.  B.  330;  11  Jur.  657.— B.  C.— Cole- 
ridge. 

Authority  of  Arbitrator.] — The  parties  under  an 
order  of  reference  had  submitted  their  accounts  to 


the  arbitrators,  and  a  report  had  been  made,  and  a 
meeting  was  fixed  to  close  the  accounts.  At  that 
meeting  one  of  the  parties  tendered  in  evidence 
fresh  documents  which  he  had  discovered  relating 
to  the  accounts,  and  the  arbitrators,  after  looking  at 
them,  declined  to  go  into  them  : — Held,  that  this 
was  not  misconduct  affecting  the  validity  of  the 
award,  but  a  rejection  of  evidence  within  the  arbi- 
trator's authority.  In  re  Marsh,  16  Law  J.,  Q.  B., 
330 — B.  C. — Coleridge. 

Arbitrators  cannot  cancel  a  deed  of  apprenticeship 
where  the  apprentices  are  not  parties  to  the  submis- 
sion. Wicks  v.  Cork,  1 1  Jur.  542 — B.  C. — Coleridge. 

Examination  of  Witnesses  by  Arbitrator.]  —  A 
cause  was  referred  by  order  of  Nisi  Prius,  which 
stated  that  "the  arbitrators  should  be  at  liberty,  if 
they  should  think  fit,  to  examine  the  parties  and 
their  respective  witnesses  on  oath  :" — Held,  that  it 
was  discretionary  with  the  arbitrators  whether  they 
would  examine  the  witnesses  on  oath  or  not;  and 
that  it  was  no  objection  to  their  award  that  the  wit- 
nesses were  examined  without  being  sworn,  although 
the  party  against  whom  the  award  was  made  re- 
quired, at  the  time,  that  they  should  be  sworn. 
Smith  v.  Goff,  14  Mee.  &  W.  264;  3  Dowl.  &  L.  47. 

Where  an  arbitrator  omitted  to  state  in  his  award 
that  the  evidence  he  had  heard  was  upon  oath,  and 
likewise  to  whom  the  costs  of  the  award  were  to  be 
paid  by  the  unsuccessful  party, — Held  that  the  award 
was  good.  Annan  v.  Job,  10  Jur.  926 — B.  C. — Pat- 
teson. 

Examination  of  Parties.]  — The  parties  to  an  order 
of  reference  mutually  agreed  to  strike  out  the  usual 
clause  giving  the  arbitrator  power  to  examine  the 
parties.  At  the  hearing  the  plaintiff's  attorney  ten- 
dered the  plaintiff  as  a  witness,  and  he  was  exam- 
ined by  the  arbitrator.  The  defendant's  counsel 
objected  to  the  admission  of  the  plaintiff,  but  as  the 
arbitrator  decided  against  him,  he  proceeded  to 
cross-examine  the  plaintiff,  and  went  into  his  case. 
On  a  motion  to  set  aside  the  irregularity: — Held, 
that  the  examining  of  the  plaintiff  under  those  cir- 
cumstances was  a  good  ground  for  setting  aside  the 
award,  and  that  the  objection  was  not  waived  by  the 
defendant's  going  on  with  the  arbitration.  Smith  v. 
Sparrow,  4  Dowl.  &  L.  604;  1  B.  C.  Rep.  340;  16 
Law  J.,  Q.  B.,  139;  11  Jur.  126— Wightman. 

Semble,  that,  if  the  defendant  had  tendered  him- 
self as  a  witness  to  support  his  own  case,  that  would 
have  been  a  waiver.  Ib. 

Semble,  an  arbitrator  has  no  right  to  admit  a  party 
in  the  cause  as  a  witness,  unless  a  specific  power  so 
to  do  be  given  to  him.  Ib. 

Misconduct  of  Arbitrator.]  — Where  an  arbitrator 
questions  a  witness,  and  receives  statements  from 
him  in  the  absence  and  without  the  consent  of  one 
party  to  the  reference,  the  court  will  set  the  award 
aside,  without  taking  into  consideration  the  nature 
of  the  statements,  or  the  probability  of  their  having 
influenced  the  decision.  Rfg.  v.  Dobson;  S.  P., 
Dobson  v  Groves,  6  Q.  B.  637. 

G.  indicted  D.  for  a  nuisance  committed  by  erect- 
ing a  fixed  pier  in  the  bed  of  the  Thames.  D. 
brought  an  action  against  G.  for  disturbing  his  right 
of  water-way  near  the  same  place,  by  placing 
barges,  &c.,  which  formed  a  floating  pier.  Botii 
cases  were  referred  to  an  arbitrator.  After  hearing 
and  dismissing  the  parties,  the  arbitrator  sent  for  a 
deputy  water  baliif,  who  had  been  examined  on  the 
reference,  and  questioned  him  as  to  the  means  of 
giving  convenient  access  to  the  shore,  supposing 
the  fixed  pier  to  be  removed.  Neither  party  to  the 
reference  appeared  at,  or  had  notice  of  the  meeting. 
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A  special  pleader,  who  had  been  employed  on  the 
reference  as  advocate,  was  present,  but  not  pro- 
fessionally. The  party,  who -afterwards  complained 
of  this  proceeding,  had  notice  of  it  four  days  before 
the  a-bitrator  made  his  awards,  but  did  not  remon- 
strate. By  his  award  on  the  indictment,  the  arbi- 
trator directed  a  verdict  of  guilty  to  be  entered,  and 
the  fixed  pier  removed.  By  his  award  in  the  action, 
he  ordered  a  verdict  to  be  entered  for  the  defend- 
ants on  the  issue  upon  not  guilty,  and  on  certain 
other  issues,  and  for  the  plaintiffs  on  the  residue  ; 
and  directed,  that,  when  the  fixed  pier  should  have 
been  removed,  as  ordered  by  the  other  award,  the 
defendants  should  place  their  barges  according  to 
certain  specified  regulations  : — Held,  that,  by  reason 
of  the  irregularity,  no  part  of  the  award  in  either 
case  could  stand.  76. 

And  on  motion  to  set  the  awards  aside,  that  the 
omission  to  remonstrate,  after  knowledge  of  the 
irregularity,  and  before  making  the  awards,  was  no 
answer.  Ib. 

Unprofessional  arbitrators  appointed  by  an  agree- 
ment of  reference,  ascertained  at  a  meeting  the 
balance  due  from  A.,  one  of  the  litigant  parties,  to 
B.,  the  other,  except  a  few  pounds,  which  the  arbi- 
trators proposed  to  make  payable  by  A.  to  B.,  on 
account  of  interest  owing  by  A.  to  a  third  person, 
R.,  on  a  mortgage  of  land,  the  property  of  A., 
which  A.  was  to  assign  to  B.  By  arrangement  be- 
tween themselves,  the  arbitrators,  without  holding 
any  further  meeting,  questioned  R.  separately,  and 
in  the  absence  of  the  parties,  as  to  the  amount  of 
interest  due ;  each  then  stated  the  result  of  his 
inquiry  to  the  other,  and,  the  reports  agreeing,  they 
made  their  award.  The  court  set  the  award  aside 
on  motion  as  procured  by  "undue  means"  contrary 
to  stat.  9  &  10  Will.  3,  c.  16,  s.  2,  the  course  pur- 
sued having  been  inconsistent  with  natural  justice. 
In  re  Plews,  6  Q.  B.  458. 

The  court  will  not  set  aside  an  award,  or  send  it 
back  to  an  arbitrator,  upon  affidavits  alleging  that 
he  has  come  to  a  wrong  decision  upon  a  question  of 
law.  Fuller  v.  Fenwick,  10  Jur.  1057— C.  P. 

Award  set  aside  on  the  ground  of  interviews 
having  taken  place  between  the  arbitrator  and  one 
party  in  the  absence  of  the  other.  Harvey  v. 
Shelton,  1  Beav.  455. 

Similar  misconduct  on  the  part  of  the  person  ap- 
plying will  not  prevent  the  court  setting  aside  the 
award,  for  the  matter  concerns  the  true  administra- 
tion of  justice.  Ib. 

What  amounts  to  an  Award.]  — A  number  of  coach 
proprietors,  who  horsed  a  coach,  were  in  the  habit 
of  having  monthly  accounts  made  out,  containing 
the  name  of  proprietors,  the  amount  of  the  receipts 
and  disbursements,  the  number  of  miles  worked  by 
each,  and  the  proportion  of  the  earnings  to  which 
each  was  entitled.  These  accounts  were  made  out 
by  the  clerk  of  one  of  the  proprietors,  partly  from 
materials  furnished  by  them,  and  partly  from  the 
way-bills ;  and  the  practice  was  for  the  clerk  to 
send  to  each  proprietor  a  copy  of  the  monthly  ac- 
count, showing  the  amount  which  each  had  to  re- 
ceive or  pay,  and  the  proprietor  or  proprietors  from 
or  to  whom  he  was  to  receive  or  pay  such  amount: 
— Held,  that  this  account  was  not  an  award,  and 
was  admissible  in  evidence  without  a  stamp.  Good- 
year v.  Simpson,  15  Mee.  &  W.  16;  15  Law  J., 
N.  S.,  Exch.,  191. 

Execution  of  Award  by  Arbitrator.] — On  a  re- 
ference to  arbitrators,  with  power  to  appoint  an 
umpire  to  decide  between  them  in  case  they  should 
differ  in  opinion,  the  arbitrators  appointed  an  um- 


pire ;  but,  no  difference  arising  between  them,  the 
umpire  was  not  consulted.  In  the  award,  the  arbi- 
trators recited,  that  they  had  "  considered  the 
decision  of  the  umpire:" — Held,  that  this  recital 
was  mere  surplusage.  Harlow  v.  Read,  3  Dowl.  & 
L.  203;  1  C. B.  733. 

Time  for  making  Award.] — A  cause  which  came 
on  for  trial  by  a  special  jury  at  the  sittings  after 
Trinity  Term,  was  referred  to  arbitration ;  the 
order  of  reference  containing  a  provision,  that  the 
arbitrator  should  have  all  the  powers  of  a  judge  at 
Nisi  Prius,  and  should  make  his  award  before  the 
first  day  of  Michaelmas  Term.  The  award  was 
made  on  the  6th  of  August;  and  after  the  first  four 
days  of  Michaelmas  Term,  the  arbitrator  indorsed 
on  the  record  a  certificate  that  the  cause  was  one 
proper  to  be  tried  by  a  special  jury: — Held,  that 
the  certificate  was  given  too  late.  Geeves  v.  Gorton, 
3  Dowl.  &  L.  481;  15  Mee.  &  W.  186  ;  15  Law  J., 
N.  S.,  Exch.,  169  ;  10  Jur.  272. 

When  a  verdict  is  taken  at  Nisi  Prius  by  consent, 
subject  to  the  certificate  of  an  arbitrator,  the  certi- 
ficate relates  back  to  the  time  when  the  verdict  was 
pronounced  by  the  jury.  Cremer  v.  Churt,  3  Dowl. 
&  L.  672;  15"  Mee.  &  W.  310;  15  Law  J.,  N.  S., 
Exch.,  263;  10  Jur.  671. 

Therefore,  where  such  a  certificate  was  given  in 
vacation  after  more  than  four  days  had  elapsed  from 
the  return-day  of  the  distringas  juratores: — Held, 
that  the  successful  party  was  entitled  to  sign  judg- 
ment immediately,  and  was  not  bound  to  wait  until 
the  expiration  of  the  first  four  days  of  the  next 
term.  Ib. 

By  a  memorandum  not  under  seal,  indorsed  on 
the  deed  of  submission  on  the  same  day  that  it  was 
executed,  and  signed  by  the  arbitrators  in  the 
presence  of  the  parties,  but  not  by  the  parties 
themselves,  the  arbitrators  agreed  that  the  award 
should  be  delivered  on  or  before  the  3d  of  Novem- 
ber: — Held,  that,  as  the  deed  itself  did  not  limit 
the  time  within  which  the  award  should  be  made, 
the  arbitrators  had  no  power  to  do  so.  In  re  Mor- 
phett,  10  Jur.  546— B.  C.— Coleridge. 

Declaration  in  debt  for  compensation  for  tithes 
by  virtue  of  an  award  under  an  inclosure  act,  stated, 
that,  under  the  inclosure  act  an  arbitrator,  A.,  was 
named,  who  was  authorized  and  empowered  to  make 
his  award  within  six  months  after  the  passing  of 
the  act,  but  that  he  neglected  so  to  do:  aver- 
ment of  the  appointment  of  another  arbitrator  by 
the  bishop  under  the  provisions  of  the  act,  and 
the  making  by  him  of  the  award.  Plea,  concluding 
with  a  special  traverse  that  A.  neglected  to  make 
his  award  within  six  months.  It  appeared  that  A. 
had  not  made  an  award  within  six  months ;  the 
bishop,  upon  application,  appointed  another  arbi- 
trator, who  made  the  award  declared  on.  The  in- 
closure commissioner  had  not  made  his  award,  and 
no  time  was  limited  by  the  act  for  making  it : — Held, 
that  A.  had  neglected  to  make  an  award  within  the 
meaning  of  the  act,  and  that  therefore  the  bishop's 
power  to  appoint  another  arbitrator  attached,  and 
his  award  was  binding.  Willoughby  v.  IVilloughliy, 
11  Jur.  902— Q.B. 

Extension  of  Time.}  — Two  arbitrators  were  named 
in  a  submission  to  refer,  and  they  or  other  the  per- 
sons appointed  in  their  place  were,  before  they 
proceeded,  to  appoint  a  third  arbitrator  ;  any  two  of 
the  arbitrators  for  the  time  being  might  at  any  time, 
or  from  time  to  time,  make  awards  or  orders,  pro- 
videS  the  last  of  such  awards  should  be  made  be- 
fore the  1st  of  July,  1843,  or  before  such  other  later 
time  as  any  two  of  the  arbitrators  for  the  time  being 
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should  appoint ;  and  any  two  of  the  arbitrators 
for  the  time  being  might  extend  the  time  for 
making  the  last  award,  whether  such  time  should 
have  previously  expired  or  not.  And  it  was  pro- 
vided, that  X.  should,  as  soon  as  conveniently 
might  be,  appoint  an  umpire;  and  that  if  two  of 
the  arbitrators  for  the  time  being  should  be  able 
to  agree  in  making  an  award  or  order  concerning 
any  indenture  which  ought  to  be  awarded  or  or- 
dered by  them,  such  indenture  should  be  awarded 
or  ordered  by  the  umpire ;  and  if,  at  any  time 
before  the  several  powers,  authorities,  covenants, 
and  provisions  in  the  deed  of  submission  were 
executed,  either  of  the  arbitrators  named  by  the 
parties  should  refuse  to  act,  the  party  whose  arbi- 
trators so  refused  should  appoint  another  in  his 
place  ;  and  if  he  did  not  do  so  within  fourteen 
days,  then  that  the  third  arbitrator,  and  if  none 
such  the  umpire,  should  appoint  such  arbitrator. 
The  plaintiff's  arbitrator  refused  to  act,  and  noth- 
ing was  done  in  the  matter  of  the  reference  before 
the  1st  of  July,  1843.  The  plaintiff  having  after 
that  day  refused  to  appoint  an  arbitrator,  the 
defendant  procured  X.  to  appoint  an  umpire, 
who  appointed  an  arbitrator  on  behalf  of  the 
plaintiff,  and  the  two  arbitrators  appointed  a 
third,  and  then  the  time  was  extended  by  the 
three  arbitrators  : — Held,  that  the  time  was  duly 
extended.  Dimsdale  v.  Robertson,  2  Jones  & 
Lat.  58. 

Enlarging  Time  for  making  Award.]  — Where 
an  arbitrator,  in  the  exercise  of  the  power  con- 
ferred on  him  by  an  order  of  reference,  had  from 
time  to  time  enlarged  the  period  for  making  his 
award,  but  had  at  last  allowed  it  to  elapse  with- 
out making  a  further  enlargement: — Held,  that 
the  Court  had  power  further  to  enlarge  the  time 
under  the  statute  3  &  4  Will.  4,  c.  42,  s.  39. 
Leslie  v.  Richardson,  12  Jur.  730;  17  L.  J.,  C.  P., 
324. 

Award.] — One  of  the  questions  submitted  to 
an  arbitrator  in  an  indenture  of  reference  was, 
whether  the  plaintiff  was  liable  to  discharge  a 
sum  of  money  secured  by  a  mortgage  executed 
by  him  to  the  testatrix  on  or  about  the  29th  of 
September,  1818.  The  arbitrator  found  that  "  the 
plaintiff  was  not  liable  to  discharge  a  sum  of 
money  secured  by  mortgage  executed  by  him  to 
the  testatrix  on  the  26th  of  September,  1817, 
which  was  by  the  defendant  produced  to  me  as 
the  mortgage  in  the  said  indenture  mentioned 
as,  and  by  the  plaintiff  admitted  to  be,  the 
mortgage  executed  by  the  plaintiff  to  the  said 
testatrix  on  or  about  the  26th  of  December,  1818." 
The  only  deed  mentioned  in  the  indenture  of 
reference  was  the  mortgage  deed.  In  an  action 
upon  the  award  : — Held,  that  it  sufficiently  ap- 
peared, notwithstanding  the  errors  in  the  date, 
that  the  arbitrator  had  decided  on  the  liability  of 
the  plaintiff  upon  the  mortgage  deed  referred  to 
him.  Spooner  v.  Payne,  16  Law  J.,  C.  P.,  225. 

An  agreement  of  reference  recited,  that  a  Chan- 
cery suit  for  a  dissolution  of  partnership  existed 
between  the  parties,  and  that,  in  order  to  put  an 
end  to  it,  they  had  agreed  to  refer  all  matters  in 
dispute  arising  out  of  their  accounts  or  otherwise; 
and  power  was  given  to  the  arbitrators  to  assess 
and  apportion  the  costs  of  the  suit,  as  well  as  the 
other  costs.  The  arbitrator  found  a  sum  of  money 
to  be  due  from  one  of  the  parties  to  the  other,  and 
apportioned  the  costs  of  the  suit  and  the  other 
costs: — Held,  that  the  award  was  final,  and  had 
sufficiently  adjudicated  on  the  Chancery  suit.  In 
VOL.  VI. — 4: 


re  MarsJi,  or  Hayu-ood  v.  Marsh,  16  Law  J.,  Q.  B., 
330  ;   11  Jur.  657— B.  C.— Coleridge. 

Where,  in  an  agreement  to  refer  an  action  and 
all  matters  in  difference,  the  parties  agreed  to 
abide  by  the  award  "  of  and  concerning  the  action, 
and  of  and  concerning  the  other  matters  in  differ- 
ence:"— Held,  that  the  arbitrator  ought  to  have 
made  an  award  concerning  the  action  and  the 
other  matters  separately;  and  the  award  having 
been  made  generally,  the  Court  refused  to  enforce 
it  by  attachment.  Rule  v.  Bryde,  16  Law  J.,  Exch., 
256;  1  Exch.  Rep.  151. 

If  "  all  or  any  of  the  matters  in  difference  be- 
tween the  parties"  are  referred  to  arbitrators,  who 
disagree,  but  only  as  to  the  costs,  yet  the  umpire 
must  adjudicate  on  the  whole  question.  [Vicks  v. 
Cox,  11  Jur.  542 — B.  C. — Coleridge. 

After  issues  joined  in  an  action  of  trover  on  the 
pleas  of  not  guilty  and  not  possessed,  "  all  matters 
in  difference  in  the  cause  between  the  parties" 
were  referred,  by  order  of  reference,  to  arbitra- 
tion, "  the  costs  of  the  cause  to  abide  the  event." 
The  award  directed  that  the  "said  cause  shall 
cease  and  be  no  further  prosecuted,  and  that  the 
said  defendant,"  &c.  "  shall  pay  to  the  said  plain- 
tiff," &c.  "  on"  &c., "  the  sum  of  145Z.:"— Held,  on 
motion  to  set  aside  the  award,  that  there  was  a 
sufficient  finding  on  the  issues,  on  which  the  costs 
might  be  taxed ;  and  that  that  part  of  the  award 
which  directed  a  stay  of  proceedings  might  be 
treated  as  surplusage.  Hobson  v.  Stewart,  4  Dowl. 
&  L.  589;  1  B.  C.  Rep.  288;  16  Law  J.,  Q.  B., 
145.— Erie. 

An  arbitrator  is  not  bound  to  do  more  than  find 
on  the  whole  for  one  party.  Clements  v.  Fuller, 
11  Jur.  242— B.  C.— Erie. 

An  action  of  trespass  brought  in  the  Court  of 
Exchequer  by  a  plaintiff  against  three  defendants, 
and  all  matters  in  difference  between  the  said 
parties,  were  referred  by  order  of  Nisi  Prius  to  an 
arbitrator,  a  verdict  having  been  taken  for  the 
plaintiff.  And  by  another  like  order,  made  at  the 
same  time,  an  action  of  replevin  brought  in  the 
Court  of  Queen's  Bench  by  the  same  plaintiff 
against  one  only  of  the  defendants,  was  also  re- 
ferred to  the  same  arbitrator.  The  main  question 
agitated  on  both  sides  was,  whether  or  not  the 
plaintiff  had,  in  1842,  become  tenant  to  that  party 
who  was  defendant  in  both  actions.  No  other 
tenancy  was  ever  set  up,  or  brought  into  question 
before  the  arbitrator.  The  reference  of  the  re- 
plevin suit  was  first  proceeded  in,  and  the  evi- 
dence taken  in  it  was  by  consent  read  over  as 
evidence  in  the  action  of  trespass.  The  arbi- 
trator awarded  in  the  action  of  replevin,  that 
the  plaintiff  had  good  cause  of  action  against  the 
defendant,  and  was  entitled  to  a  verdict.  In  the 
action  of  trespass  he  awarded  nothing  as  to  the 
costs  of  the  action  of  replevin,  or  whether  at  the 
date  of  the  order  of  reference  of  either  action  a 
tenancy  of  the  plaintiff  to  the  party  who  was  de- 
fendant in  both  actions  existed: — Held,  that  the 
award  was  good,  these  matters,  if  in  difference, 
not  having  been  brought  before  the  arbitrator  at 
the  hearings.  Rces  v.  Waters,  16  M.  &  W.  263; 
4  Dowl.  &  L.  567. 

The  arbitrator  had  the  power  of  a  judge  at  Nisi 
Prius.  He  did  not  award  execution,  but  ordered 
the  damages  and  costs  to  be  paid  at  a  stated  time 
and  place.  That  part  of  the  award  was  held  void 
pro  tanto,  as  surplusage.  Ib. 

The  plaintiff  had  replevied  in  the  County  Court, 
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but,  on  the  saie  by  the  three  defendants  of  the 
goods  replevied,  dropped  that  suit,  and  brought 
the  action  of  trespass  against  them  : — Held,  that, 
as  the  proceeding  in  the  County  Court  was  not 
brought  before  the  arbitrator,  his  award  was  good, 
though  he  had  not  awarded  on  it.  Ib. 

Quaere,  whether,  on  a  reference  of  a  cause  and 
"  all  matters  in  difference  between  the  said  par- 
ties," they  being  A.  on  the  one  part,  and  B.,  C., 
and  D.  on  the  other,  an  arbitrator  must  award  on 
a  cause  and  matter  of  difference  pending  between 
A.  and  B.  only.  Ib. 

Plaintiff  declared  in  case,  alleging  that  he  was 
entitled  to  the  reversion  in  a  close,  that  H.  had 
wrongfully  and  injuriously  erected  incumbrances 
thereon,  and  that  defendant  wrongfully  and  inju- 
riously kept  and  continued  the  incumbrances  so 
wrongfully  erected.  Pleas,  first,  not  guilty;  se- 
condly, that  H.  did  not  erect  incumbrances  on  the 
close.  The  cause  was  referred  to  an  arbitrator, 
who  was  to  direct  how  the  verdict  was  to  be  en- 
tered on  the  issues,  and  to  say  what  should  be 
done  between  the  parties  respecting  the  land  or 
premises.  He  awarded  that  the  first  issue  should 
be  entered  for  the  plaintiff  without  damages,  and 
the  second  issue  for  defendant,  and  that  nothing 
should  be  done  by  the  parties  respecting  the  land 
or  premises.  On  motion  to  set  aside  the  award, 
on  the  ground  that  the  findings  were  inconsistent, 
and  that  the  arbitrator  had  not  awarded  what  was 
to  be  done  by  the  parties  : — Held,  first,  that  the 
first  plea  put  in  issue  only  the  continuance  of  the 
nuisance  by  the  defendant,  and  that  the  finding 
thereon  was  therefore  not  inconsistent  with  that 
on  the  second  plea.  Grenfell  v.  Edgcome,  7  Q.  B. 
661. 

Held,  secondly,  that  the  arbitrator  was  not 
bound  to  direct  anything  to  be  done.  Ib. 

Held,  further,  that  although  the  award  was  bad 
for  not  giving  damages  on  the  first  issue,  the  ob- 
jection could  not  prevail,  because  the  rule  nisi  had 
not  been  obtained  on  that  ground.  Ib. 

By  an  indenture  of  submission,  it  was  left  to  the 
arbitrator  to  find,  amongst  other  things,  whether 
the  plaintiff  was  liable  to  discharge  a  sum  of 
money  secured  by  a  mortgage,  executed  by  him 
on  or  about  the  29th  of  September,  1818.  The 
arbitrator  found  that  the  plaintiff  was  not  liable  to 
discharge  a  sum  of  money  secured  by  mortgage, 
executed  by  him  on  the  26th  of  September,  1817, 
which  was  by  the  defendant  produced  to  me  as 
the  mortgage  in  the  said  indenture  mentioned  as 
and  by  the  plaintiff  admitted  to  be  the  mortgage 
executed  by  the  plaintiff  on  or  about  the  26th  of 
September,  1818.  One  deed  only  was  mentioned 
in  the  indenture  of  submission.  Upon  a  plea  of 
nul  tiel  agard  : — Held,  that  the  arbitrator  had 
substantially  decided  the  matter  referred  to  him. 
Spooner  v.  Payne,  4  C.  B.  328. 

The  arbitrator,  by  his  award,  directed  two 
issues  to  be  entered  for  the  plaintiff,  and  all  the 
other  issues  to  be  entered  for  the  defendant,. and 
then  declared,  "  I  do  hereby  assess  the  damages 
of  the  plaintiff  upon  the  two  several  issues  which 
I  hare  ordered  to  be  entered  for  him  at  the  sum  of 
Is.,  which  said  sum,  except  for  my  finding  upon 
the  other  issues,  the  plaintiff  would  be  entitled  to 
recover  in  the  said  cause  :" — Held,  that  the  award 
was  not  bad  for  such  contingent  assessment. 
Toby  \.Lovibond,  12  Jur.  436;  17L.J.,  C.P.,  201. 

Where,  by  an  order  of  reference  at  Nisi  Prius, 
the  arbitrator  was  to  direct  a  verdict  to  be  entered 


for  the  plaintiff  or  defendant  as  he  should  think 
proper,  and  the  cause  and  all  matters  in  difference 
were  referred  to  the  arbitrator,  and  the  issues  in 
the  cause  were  only  issues  in  fact: — Held,  that 
the  arbitrator  had  no  power  to  order  judgment  to 
be  entered  for  the  plaintiff  non  obstante  vere- 
dicto.  Ib. 

Disputes  were  pending  between  H.  and  B.,  and 
also  between  C.  and  B.,  concerning  the  same 
premises,  and  H.  had  sued  B.  in  trespass  for 
breaking  and  entering  the  said  premises.  By 
consent  of  H.,  B.,  and  C.,  a  judge's  order  was 
made,  in  the  action  of  H.  against  B.,  that  a  ver- 
dict should  be  entered  for  H.,  with  damages  sub- 
ject to  the  award  of  an  arbitrator,  who  was  to 
direct  for  whom  and  for  what  sum  the  verdict 
should  be  entered,  and  should  settle  all  differ- 
ences between  H.  and  B.,  and  between  C.  and  B. 
The  arbitrator  awarded  that  the  proceedings  in 
the  cause  should  cease,  and  that  H.  had  good 
cause  of  action  against  B.,  and  was  entitled  to  a 
verdict;  and  he  assessed  the  damages  at  40s.,  to 
be  paid  by  B.  to  H.  and  to  C.,  who,  as  the  award 
stated,  consented  to  become  a  party  in  the  cause: 
— Held,  a  good  award,  Hawkins  v.  Benton, 
8  Q.  B.  479. 

An  attorney  appeared  for  a  corporation  in  an 
action  of  debt,  and  consented  to  a  judge's  order, 
referring  "all  claims  made  in  the  action"  to  an 
arbitrator.  The  arbitrator  having  awarded  to  the 
plaintiff  a  sum  actually  claimed  in  the  action: — 
Held,  that  the  question,  whether  that  sum  was  a 
debt  or  not,  was  submitted  to  the  arbitrator,  and 
that  his  decision  on  the  point  was  final,  even  if 
erroneous.  Faviell  v.  Eastern  Counties  Railway 
Company,  17  L.  J.,  Exch.,  297. 

A  particular  of  set-off  for  201.  12s.  6d.  was  in 
the  following  form  :  "  To  fitting  up  a  shop  in  A. 
street,  with  one  pair  of  glass  doors,  fanlight,  lock, 
bolts,  and  hinges  to  a  partition  to  ditto,  and 
moulding  all  complete,  and  fitting  up  shop  window 
with  glass  case  and  linings,  and  sundry  work, 
nails,"  &c.  On  the  hearing  of  a  reference  of  the 
cause  before  a  legal  arbitrator,  the  value  of  all 
the  specified  work  named  in  the  particular  was 
proved  to  be  worth  9/.;  but  under  the  words  in 
the  particular,  "  sundry  work,  nails,"  &c.,  the 
arbitrator  (subject  to  the  opinion  of  the  Court) 
admitted  evidence  of  other  work  done  about  the 
premises  to  the  amount  of  10Z.  Is.: — Held,  that 
the  evidence  was  rightly  received  by  the  arbitra- 
tor;  and  that,  if  the  plaintiff  was  misled  or  taken 
by  surprise  by  the  particular,  he  should  have 
asked  for  an  adjournment  of  the  reference,  to  have 
enabled  him  to  answer  the  evidence  as  to  that 
claim.  Eastham  v.  Tyler,  2  B.  C.  Rep.  136 — 
Wightman. 

Where  an  agreement  provides  that  various 
things  shall  be  done  by  the  respective  parties, 
and  that,  if  any  disputes  shall  arise  with  respect 
to  them,  such  disputes  shall  be  settled  by  par- 
ticular persons  as  arbitrators,  the  award  of  the 
arbitrators  need  not  embrace  any  more  of  the 
matters  provided  for  by  the  agreement  than  are 
brought  before  them  by  the  parties.  Hawks- 
worth  v.  Brammall,  5  Myf.  &  Cr.  281. 

Award — Uncertainty.] — Where  an  action  for 
polluting  the  water  of  a  watercourse  was  referred 
to  an  arbitrator,  with  power  to  him  to  regulate 
the  enjoyment  of  the  water  : — Held,  that  an  award 
directing  a  verdict  to  be  entered  for  plaintiff,  and 
that  defendant  should  at  all  times  take  all  proper 
and  reasonable  precautions  for  preventing  the 
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water  from  being  rendered  unfit  for  plaintiff's  use, 
and  in  particular  should  use  a  process  of  filtering 
mentioned  in  the  award,  was  bad  for  uncertainty. 
Stonehewer  v.  Farrar,  6  Q.  B.  730. 

The  direction  as  to  the  particular  process  was, 
that  the  water  passing  from  defendant's  to  plain- 
tiff's premises  should  be  passed  through  filtering 
lodges  made,  or  to  be  made,  by  defendant,  so  as 
to  be  thereby  purified  and  cleansed  for  plaintiff's 
use,  "  so  far  as  the  same  can  be  purified  and 
cleansed  by  the  ordinary  and  most  approved  pro- 
cess of  filtering,  as  aforesaid  :" — Held,  that  the 
description,  by  reference  only  to  the  "  ordinary 
and  most  approved  process,"  was  uncertain,  and 
the  award  bad  in  this  respect  also.  Ib. 

A.  commenced  an  action  on  the  case  against  B., 
and  delivered  his  declaration,  which  consisted  of 
two  counts.  Before  plea  pleaded  all  matters  in 
difference  between  the  parties  to  the  cause  were 
referred,  by  a  judge's  order,  to  the  award  of  an 
arbitrator,  the  costs  of  the  cause  to  abide  the 
event  of  the  award,  and  the  costs  of  the  reference 
and  award  to  be  in  the  discretion  of  the  arbitra- 
tor. The  award,  which  did  not  purport  to  have 
been  made  "  of  and  concerning  the  premises," 
merely  directed  that  B.  should  pay  to  A.  the  sum 
of  167/.  6s.  2d,  without  saying  upon  what  account : 
— Held,  that  this  award  was  bad  for  uncertainty, 
as  it  did  not  show  in  respect  of  what  matters  in 
difference  the  money  was  to  be  paid,  and  did  not 
contain  any  finding  upon  which  the  Master  could 
tax  the  costs.  Crosbie  v.  Holmes,  3  Dowl.  &  L. 
566;  1  B.  C.  Rep.  20;  15  Law  J.,  N.  S.,  Q.  B., 
125;  10  Jur.  139— Williams. 

By  a  deed  of  submission,  dated  the  25th  of 
August,  1840,  between  G.  M.,  J.  M.,  and  W.  W., 
as  trustees  and  executors  of  G.  M.,  deceased,  and 
W.  W.,  as  trustees  and  executors  of  G.  M.,  de- 
ceased, and  also  as  trustees  &c.,  and  R.  M.,  cer- 
tain matters  in  difference  were  referred  to  the 
award  of  T.  S.  and  J.  J.,  and  such  third  person 
as  they  should  appoint;  and  the  parties  agreed  to 
abide  by  their  award  of  and  concerning  the  premi- 
ses, or  anything  in  anywise  relating  thereto.  The 
arbitrators  awarded  that  R.M.  should  pay  a  certain 
sum  to  G.  M.,  J.  M.,  and  W.  W.,  but  they  did  not 
state  whether  it  was  payable  to  them  in  their  char- 
acter of  trustees  and  executors,  or  of  trustees.  They 
further  awarded,  that  it  should  be  payable  with 
interest  up  to  a  day  subsequent  to  the  date  of  the 
award,  and,  if  not  paid  by  that  day,  G.  M.,  J.  M., 
and  W.  W.  were  empowered  to  withhold  the  pay- 
ment of  a  certain  annuity  directed  by  the  award  to 
be  paid  by  them  to  R.  M.,  until,  out  of  such  an- 
nuity, the  said  sum  should  be  liquidated: — Held, 
that  the  award  was  bad  for  not  distinguishing 
whether  it  was  payable  to  them  in  the  character 
of  trustees  and  executors,  &c.,  or  of  trustees,  nor 
the  periods  to  which  it  was  to  be  referred  ;  and 
that  the  arbitrators  had  exceeded  the  powers  of 
the  submission  in  awarding  interest  subsequent  to 
the  reference.  In  re  Morphett,  10  Jur.  546 — B.  C. 
— Coleridge. 

Want  of  Finality.]  — A  verdict  was  taken  at  Nisi 
Prius  for  3000/.  damages,  subject  to  the  award  of 
a  barrister,  to  whom  all  matters  in  difference  in 
the  cause  were  referred,  with  power  to  decide  on 
the  admissibility  of  evidence,  as  a  judge  at  Nisi 
Prius  might,  and  to  reserve  points  of  law  for  the 
decision  of  the  court.  The  arbitrator  made  a  spe- 
cial statement  of  facts  affecting  the  admissiblity  of 
certain  depositions  in  evidence,  and  awarded  that 
the  verdict  should  be  reduced  to  1358/.,  if  the 


court  should  be  of  opinion  that  the  depositions  of 
A.  and  B.  were  admissible;  to  1165/.  if  the  court 
should  think  the  depositions  of  A.  only  admissible  ; 
and  to  579/.  if  the  court  should  think  neither  of 
the  depositions  admissible  : — Held,  that  the  award 
was  final.  Scott  v.  Van  Sandau,  6  Q.  B.  237. 

Direction  of  Entry  of  Verdict  or  final  Judgment.] 
— The  matters  at  issue  in  an  action  of  ejectment, 
together  with  all  claims  in  respect  of  mesne  profits, 
and  all  matters  in  difference  between  the  parties, 
and  of  the  costs  of  the  action  and  of  the  reference, 
were  referred,  after  issue  joined,  by  a  judge's  order. 
The  award  directed  judgment  to  be  entered  for 
plaintiff  in  the  action,  with  Is.  damages,  and  that 
plaintiff  should  recover,  under  the  same  judgment, 
a  plot  of  land,  describing  it  by  metes  and  bounds; 
and  that  defendant  should  pay  12/.  as  mesne 
profits,  and  plaintiff's  costs  in  the  action,  to  be 
taxed  by  the  proper  officer,  and  part  of  the  costs 
of  the  reference  and  award  : — Held,  that  the  arbi- 
trator had  no  authority  to  direct  judgment  to  be 
entered  up;  and  final  judgment,  which  had  been 
signed,  was  set  aside  ;  but  that,  rejecting  all  that 
related  to  the  judgment,  the  award,  nevertheless, 
sufficiently  decided  the  matters  referred.  Doe  d. 
Body  v.  Cox,  15  Law  J.,  N.  S.,  Q.  B.,  317;  10  Jur. 
982— B.  C.— Wightman. 

Where  a  cause  was  referred  by  a  judge's  order, 
which  gave  no  express  power  to  direct  a  verdict 
to  be  entered,  but  the  arbitrator  awarded  a  verdict 
to  be  entered  with  damages  and  costs,- the  court 
discharged  a  rule  which  had  been  obtained  to  en- 
force the  award  by  attachment,  leaving  plaintiff  to 
pursue  his  remed v  by  action.  Cock  v.  Gent,  1 4  Mee. 
&  W.  680;  3  Dowl.  &  L.  271;  15  Law  J.,  N.  S., 
Exch.,  33. 

After  issue  joined,  a  cause,  and  all  matters  in 
difference,  were  referred  by  a  judge's  order  to 
arbitration,  but  without  power  to  the  arbitrator  to 
direct  a  verdict  to  be  entered  ;  the  costs  of  the 
cause  to  abide  the  event,  and  the  costs  of  the 
reference  and  award  to  be  in  the  discretion  of  the 
arbitrator.  The  arbitrator,  by  his  award,  directed 
that  a  verdict  should  be  entered  for  defendant  on 
all  the  issues,  that  each  party  should  pay  his  own 
costs  of  the  reference,  and  a  moiety  of  the  costs 
of  the  award.  He  further  awarded,  that  the  par- 
ties should  execute  mutual  general  releases  of  all 
and  all  manner  of  actions,  &c.  to  each  other: — 
Held,  that,  the  arbitrator  having  exceeded  his 
authority  in  directing  a  verdict  to  be  entered,  that 
part  of  the  award  could  not  be  rejected  as  sur- 
plusage, as,  with  respect  to  costs,  it  was  an  event 
inconsistent  with  the  award  of  releases  ;  and  if 
the  release  did  not  extend  to  the  action  referred, 
there  was,  in  effect,  no  final  determination  of  the 
action.  Hawkyardv.  Greenwood,  10  Jur.  14 — B.C. 
— Coleridge. 

Three  causes  were  referred  to  arbitration,  in 
one  of  which  the  infant  sued  by  his  next  friend ; 
the  other  two  being  actions  in  which  he  was  the 
substantial  though  not  the  nominal  plaintiff.  The 
costs  of  the  causes  were  to  abide  the  event,  and 
costs  of  the  reference  and  award  were  to  be  in  the 
discretion  of  the  arbitrator.  The  arbitrator  de- 
cided all  the  causes  in  favour  of  the  defendant, 
and  ordered  that  the  infant  should  pay  all  the 
costs  of  reference  and  award: — Held,  that  this 
was  no  excess  of  authority.  Proudfoot  v.  Boyle, 
15  Mee.  &  W.  198. 

In  an  action  of  debt,  referred  to  an  arbitrator 
after  a  verdict  by  consent,  he  may  award  higher 
damages  than  those  inserted  in  verdict.  Annan  v. 
Job,  10  Jur.  1083— B.  C.— Patteson. 
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The  matters  at  issue  in  the  action,  together  with 
all  claims  in  respect  of  the  mesne  profits  of  the 
land  in  question,  and  all  matters  in  difference  be- 
tween the  parties,  and  of  the  costs  of  this  action 
and  of  the  reference  to  be  made  pursuant  to  this 
order,  were,  after  issue  joined  in  an  action  of 
ejectment,  referred  by  a  judge's  order  to  arbitra- 
tion. The  arbitrator  awarded  "  that  judgment  for 
the  plaintiff  be  entered  in  the  said  action,  with  Is. 
damages,  and  that  the  plaintiff  do  recover  under 
the  same  judgment  a  plot  or  parcel  of  land,  situate, 
&c.,  (describing  it),  and  I  do  further  award,  &c., 
that  the  said  defendant  shall  pay  the  sum  of  121., 
as  and  for  the  mesne  profits  of  the  said  land,  and 
the  plaintiff's  costs  of  the  said  action,  to  be  taxed 
by  the  proper  officer,  and  the  sum  of  21.  10s.  in 
part  of  said  plaintiff's  costs  of  the  reference  ;  and 
I  do  award,  &c.  that,  except  as  aforesaid,  each 
party  shall  pay  his  own  costs  of  the  said  reference, 
and  that  the  costs  of  this  my  award  shall  be  paid 
and  borne  by  them  in  equal  moieties."  The  plain- 
tiff having  signed  judgment  accordingly  : — Held, 
first,  that  the  arbitrator  had  exceeded  his  authority 
in  ordering  a  judgment  to  be  entered  up,  and  that, 
therefore,  the  judgment  must  be  set  aside.  Doe 
d.  Body  v.  Cox,  4  Dowl.  &  L.  75— B.  C.— Wight- 
man. 

Held,  secondly,  that  there  was  no  ground  for 
setting  aside  the  award,  as  that  portion  of  it  which 
related  to  the  judgment  might  be  rejected  as  sur- 
plusage, and  a  good  award  would  still  remain.  Ib. 

Finding  on  several  Issues.] — To  a  declaration 
containing  three  'counts,  defendant  pleaded  non 
assumpsit,  tender,  set-off,  and  payment,  upon 
which  issues  were  joined.  The  cause  being  re- 
ferred at  Nisi  Prius,  the  costs  of  the  cause  to  abide 
the  event  of  the  award,  the  arbitrator  found  for 
plaintiff  on  the  first,  third,  and  fourth  issues;  and 
on  the  second  for  defendant: — Held,  that  the  find- 
ing was  sufficient,  and  that  it  was  not  necessary 
there  should  be  distinct  findings  on  the  issues 
raised  by  the  plea  of  non  assumpsit  upon  each 
separate  count  of  the  declaration.  Adams  v.  Rowe, 
1  B.  C.  Rep.  81  ;  3  Dowl.  &  L.  331  ;  15  Law  J., 
N.  S.,  Q.  B.,  223  ;  10  Jur.  840— Coleridge. 

An  award  in  an  action  where  several  issues  are 
joined,  and  the  costs  are  to  abide  the  event  of  the 
award,  ought  to  contain  a  distinct  finding  on  each 
issue  ;  for  want  of  such  finding,  the  award  will  be 
bad  for  uncertainty,  unless  (semble,  per  Lord  Den- 
man,  C.  J.)  it  be  clear  on  the  face  of  the  award  that 
the  arbitrator  has,  in  effect  found  on  every  issue. 
Stonehewer  v.  Farrar,  6  Q.  B.  730. 

A  cause  in  which  issue  had  been  joined  upon 
pleas  of  non  assumpsit,  payment,  and  set-off,  except 
as  to  part,  and-a  verdict  taken  for  the  plaintiff  by 
consent,  was  referred,  by  order  of  Nisi  Prius,  to 
the  award  or  certificate  of  a  Master,  to  order  and 
determine  what  he  should  think  fit  to  be  done  re- 
specting the  matters  in  dispute,  the  costs  of  the 
cause,  reference,  and  award  or  certificate,  to  be 
at  the  discretion  of  the  arbitrator,  who  was  to 
award  or  certify  by  whom,  to  whom,  and  in  what 
manner  the  same  should  be  paid.  The  arbitrator 
certified  that  the  plaintiff  had  sustained  damages 
to  the  amount  found  by  the  jury,  besides  his  costs 
of  suit: — Held,  that,  the  arbitrator  having  thought 
proper  to  certify,  he  was  not  bound  to  determine 
the  costs  of  the  issues,  or  of  the  reference  and  cer- 
tificate ;  for,  in  the  case  of  a  certificate,  all  costs 
follow  upon  the  finding  of  the  arbitrator.  Inas- 
much, however,  as  the  certificate  contained  no 
finding  upon  the  issues  respectively,  the  cause  was 
referred  back  to  the  arbitrator,  to  state  how  the 


verdict  was  to  be  entered  upon  them.    Lewis  v. 
Curlewis,  1  B.  C.  Rep.  161 — Coleridge. 

Referring  back  Award  for  Amendment.]  — Where 
an  arbitrator  made  an  award  describing  the  plain- 
tiff by  a  wrong  Christian  name,  the  court  sent  it 
back  to  him  for  correction,  under  a  clause  con- 
tained in  the  order  of  reference,  empowering  the 
court  to  refer  the  award  back  for  amendment. 
Howett  v.  Clements,  7  Man.  &  G.  1045. 

Where  an  order  of  reference  has  a  clause  em- 
powering the  court,  if  the  award  be  disputed,  to 
remit  the  matters  for  the  reconsideration  of  the 
arbitrator,  and  the  case  is  so  remitted,  the  arbitra- 
tor must  hear  fresh  evidence,  if  tendered,  as  on 
the  original  reference.  Nickalls  v.  Warren,  6  O. 
B.  615. 

Quaere,  whether,  under  such  a  clause,  the  court 
may  remit  the  case  for  reconsideration  a  second 
time.  Ib. 

But  where  the  case  had  been  once  so  remitted, 
and  the  arbitrator  had  declined  to  hear  more  evi- 
dence, but  amended  his  award,  deciding  in  favour 
of  the  same  party  as  before,  and  on  motion  to  set 
aside  such  further  award  the  other  party  opposed 
a  further  reference  to  the  same  arbitrator,  the 
court  set  the  award  aside.  Ib. 

By  an  order  of  reference,  the  Court  had  power, 
on  the  validity  of  an  award  being  disputed,  to 
remit  the  matters  referred  to  the  reconsideration 
of  the  arbitrator.  An  award  having  been  made, 
and  containing  a  defect,  the  attornies  agreed  ver- 
bally, that  the  arbitrator  should  amend  it;  subse- 
quently to  which,  the  defendant's  attorney  ob- 
tained a  judge's  order,  that  the  matters  referred 
should  be  remitted  to  the  arbitrator  for  his  re- 
consideration. The  arbitrator  altered  the  award 
without  giving  notice  to  either  party  of  his  inten- 
tion so  to  do;  neither  party  having  requested  him 
to  hear  fresh  evidence,  and  he  did  not  recite  the 
judge's  order: — Held,  that  the  arbitrator  was  not 
bound  to  give  notice  to  the  parties,  or  to  recite 
the  judge's  order.  Baker  v.  Hunter,  16  Law  J., 
Exch.,  203. 

An  order  of  reference  of  a  cause  and  all  matters 
in  difference  contained  a  clause  empowering  the 
Court  to  remit  the  matters  referred  to  the  consid- 
eration of  the  arbitrator.  After  award  made,  the 
attornies  on  each  side  considering  it  defective 
agreed  that  the  arbitrator  should  amend  it,  and 
subsequently  a  judge's  order  was  drawn  up  by 
consent,  by  which  the  matters  arbitrated  upon 
were  referred  back  to  the  arbitrator,  to  make  such 
alteration  as  he  might  think  fit : — Held,  that  the 
arbitrator  was  not  bound  to  give  the  parties  notice 
before  he  altered  his  award,  they  not  having  re- 
quested him  to  hear  fresh  evidence.  Baker  v. 
Hunter,  4  Dowl.  &  L.  696 ;  16  M.  &  W.  672. 

Held  also,  that  the  amended  award  need  not 
recite  the  judge's  order.  Ib. 

Enforcing  Award  by  Action.] — In  debt  on  an 
award,  declaration  stated  the  defendant's  submis- 
sion to  arbitration,  and  the  defendant's  promise  to 
pay  what  was  due  either  in  bills  of  exchange  or 
cash  ;  it  then  alleged  that  the  arbitrator  found  a 
certain  sum  to  be  due,  with  a  breach  that  the  de- 
fendant had  not  paid  the  same.  To  this  declara- 
tion, defendant  demurred  specially,  on  the  ground 
that  it  was  not  averred  that  the  day  for  defendant's 
performance  of  the  award  had  passed  or  arrived 
before  the  commencement  of  the  action,  or  that  he 
had  notice  of  the  award  before  that  day.  The 
court  refused  to  set  aside  the  demurrer  as  frivo- 


73 


Arbitration.          [DIGEST  OF  CASES.]          Arbitration.          74 


lous.    Naters   v.    Button,    10   Jur.    617 — B.   C. — 
Wightman. 

The  declaration  in  debt  stated,  that  an  action  had 
been  brought  by  plaintiff,  as  assignee  of  an  insol- 
vent, to  recover  1000/.  due  to  the  insolvent ;  that  all 
matters  in  difference  in  the  action,  and  between 
the  parties,  were  referred  to  arbitration  ;  and  there- 
upon, in  consideration  of  the  plaintiff  then  agree- 
ing to  perform  the  award  on  his  behalf,  the  defend- 
ant agreed  to  perform  the  award  on  his  behalf;  that 
the  arbitrator  awarded  that  the  plaintiff  was  entitled 
to  recover  from  the  defendant  the  sum  of  372Z.  3s.; 
and  stated,  that,  in  finding  that  sum  to  be  due  to 
the  plaintiff,  he  had  allowed  for  all  and  singular  the 
sums  which  were  paid  to  the  insolvent  before  he 
became  such  insolvent.  The  declaration  then 
averred  that  the  defendant  had  not  paid  the  sum 
awarded  : — Held,  that  the  averment  of  mutual  pro- 
mises made  it  an  action  of  debt  on  a  promise  to 
perform  the  award  when  made,  and  not  an  action 
of  debt  on  the  award  itself;  and  that  the  declara- 
tion was  therefore  bad.  Sutcliffe  v.  Brooke,  14  Mee. 
&  W.  855;  3  Dowl.  &  L.  302;  15  Law  J.,  N.  S., 
Exch.,  118. 

The  plea  of  no  award,  means  no  valid  award. 
Dresser  v.  Stansfield,  14  Mee.  &  W.  822  j  15  Law 
J.,  N.  S.,  Exch.,  274. 

Therefore,  a  special  plea  to  debt  on  an  award, 
which  showed  that  the  arbitrator  had  not  awarded 
on  all  the  issues  in  the  cause  referred  to  him,  was 
held  bad  on  special  demurrer,  as  being  an  argumen- 
tative denial  of  its  being  a  valid  award.  Ib. 

An  award  will  not  be  enforced  on  motion,  if 
there  be  an  ambiguity  on  the  face  of  it  as  to  the 
indentity  of  a  material  deed  and  as  to  the  precise 
amount  of  costs  to  be  paid.  Spooner  v.  Payne, 
11  Jur.  242— B.  C.— Erie. 

On  motion  summarily  to  enforce  an  award,  the 
conduct  of  the  arbitrator  will  not  be  gone  into  by 
the  Court.  Manley  v.  Bray,  11  Jur.  521 — B.  C. — 
Coleridge. 

By  the  terms  of  an  award,  as  set  out  in  the  decla- 
ration, defendant  was  to  pay  plaintiff  a  given  sum 
of  money  in  bills  or  cash  on  a  given  day.  Defend- 
ant demurred  to  the  declaration  upon  three  grounds: 
first,  because  it  was  not  alleged  that  the  day  for  the 
performance  of  the  award  had  arrived  before  the 
commencement  of  the  action;  secondly,  because 
it  was  not  alleged  that  defendant  had  notice  of  the 
award  before  that  day;  and,  lastly,  because  it  was 
not  said  that  he  did  not  pay  either  in  bills  or  notes, 
but  simply  that  he  did  not  pay.  The  Court  refused 
to  treat  the  demurrer  as  frivolous ;  but,  semble, 
that  the  last  two  grounds  of  demurrer  were  frivo- 
lous, and  that  the  Court  would  have  set  the  demur- 
rer aside  had  it  not  been  for  the  first  ground. 
Naters  v.  Sutton,  11  Jur.  87 — B.  C. — Wightman. 

The  Court  of  Chancery  is  one  of  the  "  courts  of 
record"  to  which  the  stat.  9  &  10  Will.  3,  c.  15, 
gives  summary  jurisdiction  for  the  enforcement  ol 
awards.  The  statute  excludes  every  jurisdiction 
to  interfere  with  the  execution  of  awards  made 
under  it,  except  the  summary  jurisdiction  expressly 
given  by  it.  And  a  bill  will  not  lie  to  impeach  an 
award  made  under  the  statute,  whether  the  sub- 
mission under  which  it  was  made  has  or  has  nol 
been  made  a  rule  or  order  of  court  before  bill  filed. 
Heming  v.  Swinnerton,  2  Ph.  79;  14  Sim.  588; 
1  Coop.  386;  16  Law  J.,  Chanc.,  90  ;  10  Jur.  907. 

In  an  action  in  which  several  issues  were  raised, 
all  matters  in  difference  were  referred  to  two  arbi- 
trators and  an  umpire,  the  costs  of  the  same  to 


abide  the  result.  The  umpire  awarded  that  all 
further  proceedings  in  the  same  should  thence- 
forth cease  and  be  no  further  prosecuted,  and  that 
the  plaintiff  should  pay  to  the  defendant  12s.  Oi<f., 
being  the  amount  which  the  umpire  found  to  be 
due  to  him.  A  demand  of  21/.  16s.  2d.,  being  the 
costs  of  the  cause,  had  been  made  upon  the  plain- 
tiff, and  payment  refused,  but  no  demand  had  been 
made  of  the  sum  of  12s.  Q±d.  A  rule  having  been 
obtained  calling  on  the  plaintiff  to  show  cause  why 
he  should  not  pay  to  the  defendant  both  these 
sums,  the  Court,  under  the  circumstances,  refused 
to  make  the  rule  absolute  for  payment  of  the  one 
sum  that  had  been  demanded.  Tattersall  v.  Par- 
kinson, 17  L.  J.,  Exch.,  208. 

A  rule  for  setting  aside  an  award  was  discharged 
with  costs,  which  were  taxed,  and  the  Master's 
allocatur  was  made  a  rule  of  court: — Held,  that  a 
ca.  sa.,  under  section  18  of  statute  1  &  2  Viet, 
c.  110,  might  issue  thereon  after  a  year  and  a  day, 
without  a  sci.  fa.  or  leave  of  the  Court.  Spooner  v. 
Payne,  12  Jur.  282— Q.  B. 

A  party  attached  for  contempt  in  not  performing 
an  award,  and  sentenced  to  imprisonment  for  a  de- 
finite period,  is  not,  by  undergoing  such  imprison- 
ment, exonerated  from  the  performance  of  the 
award.  Reg.  v.  Hemsworlh,  3  C.  B.  745. 

And,  semble,  that  an  action  upon  the  award 
may  be  maintained  at  the  same  time.  Ib. 

Course  of  proceeding  for  enforcing  performance 
of  an  award  by  attachment.  Jb. 

By  articles  of  agreement  between  the  plaintiff 
of  the  one  part  and  the  defendants  of  the  other 
part,  certain  differences  between  them  were  re- 
ferred to  arbitration,  the  costs  of  the  reference  and 
award  to  be  in  the  discretion  of  the  arbitrators. 
The  arbitrators,  after  finding  a  sum  due  from  the 
defendants  to  the  plaintiff,  awarded  that  the  costs 
of  the  reference  and  award,  including  compensa- 
tion to  the  arbitrators,  should  be  borne  as  follows: 
that  is  to  say,  one  moiety  thereof  by  the  plaintiff, 
and  the  other  moiety  by  the  defendants.  The 
plaintiff  took  up  the  award  and  paid  the  whole 
costs  of  it : — Held,  that  he  could  not  recover  a 
moiety  of  the  costs  as  money  paid  for  the  use 
of  the  defendants.  Bates  v.  Townley,  2  Exch. 
Rep.  152. 

Enforcing  Performance  of  Award  by  issuing 
Execution.] — A  cause,  and  all  matters  in  differ- 
ence between  A.  and  B.,  were  referred,  C.  con- 
senting to  be  made  a  party  to  the  reference.  The 
arbitrator  directed  a  verdict  to  be  entered  for  B., 
but  directed  that  C.  should  pay  to  A.  521.  10s.,  and 
the  costs  of  the  reference  and  award.  A.  having 
become  bankrupt,  C.  declined  to  pay  without 
authority  from  A.'s  assignee  : — Held,  that  A.'s 
attorney,  who  had  a  lien  upon  the  award  for  his 
costs,  was  not  entitled  to  an  order  upon  C.,  under 
the  1  &  2  Viet.  c.  110,  s.  18.  Holer  oft  v.  Manby, 
1  Man.  &  G.  843. 

A  rule  to  issue  execution,  under  1  &  2  Viet, 
c.  110,  s.  IS,  for  money  due  upon  an  award  and 
the  Master's  allocatur,  is  a  rule  nisi  only  in  the 
first  instance.  Winwood  v.  Holt,  14  Mee.  &  W. 
197;  3  Dowl.  &  L.  So. 

And,  semble,  that  such  a  rule  ought  to  be  per- 
sonally served,  notwithstanding  that  the  award  and 
allocatur,  together  with  the  rule  making  the  order 
of  reference  a  rule  of  court,  have  been  personally 
served,  and  the  amount  demanded.  Ib. 

Setting  aside  Award.] — An  arbitrator,  to  whom 
a  cause  was  referred  by  order  of  Nisi  Prius, 
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directed  that  the  verdict  already  entered  for  plain- 
tiff should  stand,  unless  the  court  should  otherwise 
direct,  but  should  be  reduced;  and  then,  in  pur- 
suance of  the  order,  and  upon  the  requisition  of 
the  parties,  set  forth  certain  facts,  raising  ques- 
tions for  the  opinion  of  the  court,  and  awarded, 
that,  if  the  court  should  be  of  a  certain  opinion, 
then  the  award  should  be  further  reduced  ;  and  if 
the  court  should  be  of  a  certain  other  opinion, 
then  the  verdict  entered  for  plaintiff  should  be  set 
aside,  and  a  verdict  entered  for  defendant.  The 
award  was  published  in  term  : — Held,  that  a 
motion  to  enter  the  verdict  for  the  defendant  upon 
the  facts  stated  by  the  arbitrator,  was,  in  effect,  a 
motion  to  set  aside  the  award,  and  must  be  made 
within  four  days  after  notice  to  the  defendant  of 
the  making  of  the  award.  Paxton  v.  Great  North 
of  England  Railway  Company,  15  Law  J.,  N.  S., 
Q.  B.,  270;  10  Jur.  430. 

On  the  last  day  but  one  of  Michaelmas  Term, 
plaintiff  moved  to  set  aside  an  award  made  in 
Hilary  Vacation,  for  an  objection  of  which  he  had 
knowledge  in  Easter  Term: — Held,  that  the  ap- 
plication was  too  late,  notwithstanding  a  fiat  had 
issued  against  the  plaintiff  before  the  date  of  the 
award,  and  he  did  not  receive  a  copy  of  such 
award  until  the  8th  of  May.  Hemsworth  v.  Brian, 
1  Man.  &  G.  1009. 

Where,  by  a  judge's  order,  a  cause  only  was 
referred  to  arbitration,  a  motion  to  set  aside  the 
award,  made  after  the  fourth  day  of  the  term  fol- 
lowing the  publication  of  the  award,  was  held  to 
be  too  late,  and  the  court  refused  to  allow  affi- 
davits to  be  filed  accounting  for  the  delay.  Ric- 
card  v.  Kingdon,  1  B.  C.  Rep.  122;  15  Law  J., 
N.  S.,  Q.  B.,  269— Wightman. 

The  court  will  not  set  aside  an  award  on  motion, 
unless  they  are  clear  that  it  is  bad.  Cock  v.  Gent, 
14  Mee.  &  W.  680;  3  Dowl.  &  L.  271;  15  Law  J., 
N.  S.,  Exch.,  33. 

Therefore,  where  a  cause  was  referred  by 
judge's  order  before  trial,  which  crave  no  express 
power  to  direct  a  verdict  to  be  entered,  and  the 
arbitrator  awarded  that-a  verdict  should  be  entered 
for  plaintiff  with  damages  and  costs,  the  court 
refused  a  rule  to  show  cause  why  the  award  should 
not  be  set  aside.  Ib. 

A  rule  afterwards  obtained  to  enforce  the  award 
by  attachment  was  discharged  with  costs.  76. 

Where  a  rule  nisi  to  set  aside  an  award  had  been 
granted  on  the  last  day  but  one  of  term,  but  was 
stayed  in  the  office  because  the  agreement  of  refer- 
ence had  not  been  made  a  rule  of  court,  of  which 
it  appeared  that  the  parlies  were  aware  at  the  time 
of  making  the  motion,  the  Court  refused  in  the 
following  term,  (the  agreement  of  reference  having, 
in  the  meantime,  been  made  a  rule  of  court,)  to 
antedate  the  latter  rule  as  of  the  day  when  the 
motion  to  set  aside  the  award  was  made,  and  to 
draw  up  the  rule  to  set  aside  the  award  on  reading 
the  rule  making  the  agreement  of  reference  a  rule 
of  court,  although  it  appeared  that  the  party  mov- 
ing had  no  copy  of  the  agreement,  which  was  in 
the  hands  of  the  opposite  party  who  had  refused  to 
make  it  a  rule  of  court  in  time.  In  re  Ross,  or  Ross 
v.  Ross,  4  Dowl.  &  L.  648;  16  Law  J.,  Q.  B.,  138 
— B.  C.— Erie. 

Where  a  verdict  is  taken  at  Nisi  Prius  for  a  nomi- 
nal sum,  the  cause  only  being  referred  to  the  award 
of  an  arbitrator,  the  motion  to  set  aside  the  award 
should  be  made  within  the  four  days  limited  for  a 
motion  for  a  new  trial.  Riccards  v.  Kingdon, 
3  Dowl.  &  L.  773;  S.  P.,  Paxton  v.  Great  North 


of  England  Railway   Company,  Ib.  n — B.   C. — 
Wightman. 

On  a  motion  to  set  aside  an  award  the  Court  will 
not  look  at  the  notes  of  the  arbitrator.  Doe  d. 
Haiby  v.  Preston,  3  Dowl.  &  L.  768 — B.  C.— 
Coleridge. 

Where  an  award  is  good  upon  the  face  of  it  the 
Court  will  not  set  it  aside,  nor  send  it  back  to  the 
arbitrator  upon  affidavits  showing  that  the  arbitrator 
has  wrongly  decided  a  point  of  law.  Fuller  v. 
Fenwick,  16  Law  J.,  C.  P.,  79. 

Upon  the  face  of  an  award,  the  arbitrator  ap- 
peared to  have  improperly  disallowed  a  sum  of 
818/.  On  an  application  to  a  court  of  equity  to  set 
aside  the  award,  the  respondent  offered  to  allow 
it: — Held,  nevertheless,  that  the  award  must  be 
set  aside.  Skipworth  v.  Skipworth,  9  Beav.  135. 

Where  a  cause,  acd  all  matters  of  difference  in 
the  cause  only,  are  referred  by  order  of  Nisi  Prius, 
the  verdict  being  ordered  to  stand  for  a  sum  named, 
subject  to  the  award,  and  the  award  is,  that  the 
verdict  shall  stand  for  a  certain  sum,  an  application 
to  set  the  award  aside  must  be  made  within  four  days 
of  notice  being  given  that  the  award  is  made,  un- 
less some  excuse  for  delay  be  shown,  such  as 
would,  in  the  case  of  a  verdict,  induce  the  Court  to 
allow  a  motion  for  a  new  trial  after  the  expiration 
of  the  usual  four  days.  Paxton  v.  Great  North  of 
England  Railway  Co.,  8  Q.  B.  938. 

The  same  rule  was  held  applicable  where  the 
arbitrator  was  directed  to  state,  for  the  opinion  of 
the  Court,  such  points  of  law  as  the  parties  should 
raise,  and  he  awarded  a  verdict  for  the  plaintiff, 
unless  the  Court  should  otherwise  order,  for  a  sum 
named,  stating  points,  and  directing  that  the  ver- 
dict should  be  reduced  or  increased,  or  a  verdict 
be  entered  for  the  defendant  on  certain  issues, 
according  to  the  decision  of  the  Court,  and  the 
defendant  afterwards  moved  to  set  the  award  aside, 
or  to  enter  a  verdict  for  the  defendant  on  some  or 
all  of  the  issues,  upon  matters  apparent  on  the  face 
of  the  award.  Ib. 

The  Court  will  not  set  aside,  or  refer  back,  an 
award  for  an  objection  in  point  of  law  not  apparent 
on  the  face  of  it,  as  upon  a  suggestion  that  the 
arbitrator  improperly  treated  as  a  penalty  that 
which  was  by  the  express  contract  of  the  parties 
stipulated  and  ascertained  damages.  Fuller  v. 
Fenwick,  3  C.  B.  705. 

So,  whether  it  is  the  award  of  a  professional  or 
of  a  lay  arbitrator.  Ib. 

The  plaintiff  agreed  with  the  defendants  by  deed 
to  execute  a  portion  of  a  railway  for  them  at  certain 
prices  stipulated  therein,  and  the  defendants  cove- 
nanted to  give  the  plaintiff  possession  of  certain 
land  for  the  above  purpose  within  a  specified  time. 
The  plaintiff  having  brought  an  action  of  debt 
against  the  defendants  to  recover  a  sum  of  money 
for  extra  work  rendered  necessary,  as  he  alleged, 
by  the  defendants'  omission  to  give  him  possession 
of  the  land  within  the  specified  time,  an  order  of 
reference  was  made  for  referring  to  arbitration  "  the 
claims  made  in  the  action."  It  was  objected  before 
the  arbitrator,  that  the  plaintiff  could  not  in  the 
present  form  of  action  recover  in  respect  of  the 
extra  work,  his  remedy  being  by  an  action  for 
damages  for  a  breach  of  covenant.  The  arbitrator 
received  the  evidence,  and  awarded  a  sum  to  the 
plaintiff  in  respect  of  extra  work  : — Held,  that,  as 
the  arbitrator  had  not  been  guilty  of  misconduct, 
and  had  acted  within  his  jurisdiction,  his  mistake 
in  point  of  law  was  no  ground  for  setting  aside  the 
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award.     Faviell  v.  Eastern  Counties  Railway  Co., 
17  L.  J.,  Exch.,  223. 

Arbitrators  having  been  duly  appointed  to  ascer- 
tain the  value  and  compensation  for  damages  be- 
tween a  landowner  and  a  railway  company,  they 
appointed  an  umpire.  A  meeting  was  held,  and 
witnesses  were  examined,  and  the  proceedings 
adjourned  to  the  following  day,  but  the  company's 
arbitrator  sent  notice  that  he  could  not  attend.  The 
other  arbitrator  and  the  umpire,  against  the  protest 
of  the  company's  solicitor,  who  retired,  went  on 
with  the  case  and  examined  another  witness.  The 
umpire  made  an  award  without  any  further  pro- 
ceedings being  had.  On  a  motion  on  behalf  of  the 
company  the  award  was  set  aside.  Hau-ley,  In  re, 
12  Jur.  389— V.  C.  B.  Affirmed  by  the  Lord  Chan- 
cellor, 11  March,  1848. 

A.  B.,  having  acted  as  agent  for  a  purchaser, 
and,  as  such,  made  an  offer  to  the  vendor  of  a  price 
for  a  certain  piece  of  land,  was  afterwards  ap- 
pointed arbitrator  on  behalf  of  the  purchaser,  and 
the  vendor  then  appointed  an  arbitrator  to  act  with 
him  in  settling  the  price  to  be  paid  for  the  land : — 
Held,  on  a  motion  by  the  vendor  to  set  aside  the 
award,  that  he  had  waived  any  objection  to  the 
purchaser's  arbitrator.  South  Devon  Railway  Com- 
pany, Exparte,  12  Jur.  445 — V.  C.  B. 

The  vendor's  arbitrator  was,  unknown  to  the 
vendor,  a  surveyor  of,  and  shareholder  in,  a  com- 
pany materially  interested  in  the  success  of  the 
undertaking  for  which  the  land  was  bought,  and 
the  umpire  chosen  by  the  vendor's  arbitrator  from 
a  list  furnished  by  the  purchaser's  arbitrator  was, 
also  unknown  to  the  vendor,  a  surveyor  employed 
in  some  matters  by  the  same  company  : — Held,  on 
the  same  motion,  that  there  were  not  such  objec- 
tions to  either  as  to  afford  judicial  grounds  for 
setting  aside  the  award.  Ib. 

Effect  of  Arbitrament.] — An  order  of  reference 
contained  a  clause  restraining  either  party  from 
bringing  or  prosecuting  an  action  or  suit  in  any 
court  of  lav/  or  equity: — Held,  that  the  finding  of 
the  arbitrator  was  conclusive,  and  that  the  plaintiff 
could  not  move  to  have  judgment  non  obstante 
veredicto  on  a  bad  plea.  Britt  v.  Pashley,5  Dowl. 
&  L.  97— Exch. 

An  order  of  reference  contained  a  clause  restrain- 
ing either  party  from  bringing  or  prosecuting  any 
action  or  suit  in  any  court  concerning  the  premises 
referred: — Held,  that  the  finding  of  the  arbitrator 
was  conclusive,  and  that  the  plaintiff  could  not 
afterwards  move  for  judgment  non  obstante  vere- 
dicto. Britt  v.  Pashley,  1  Exch.  64;  16  Law  J., 
Exch.,  240. 

To  a  declaration  (November  llth,  1844)  for 
goods  sold  and  delivered  and  on  an  account  stated, 
the  defendant  pleaded,  (November  23d,  1844,)  be- 
ginning "  And  for  a  further  plea,  as  to  the  first 
and  second  counts  of  the  said  declaration,  the 
defendant  saith  that,"  &c.,  alleging  that,  before 
action  brought,  disputes  had  arisen  between  plain- 
tiff and  defendant  whether  defendant  was  indebted 
to  plaintiff  in  any  and  what  sum  for  the  causes  of 
action  declared  upon,  which  disputes  they  sub- 
mitted themselves  to  refer,  and  did  refer,  to  arbi- 
tration, and  mutually  promised  to  fulfil  the  award  ; 
that  the  arbitrators,  before  action  brought,  took 
upon  them  the  reference;  that  the  matters  in  dis- 
pute are  still  under  their  consideration;  and  that 
a  reasonable  time  has  not  elapsed  for  making  the 
award.  Conclusion:  "and  this  the  defendant  is 
ready  to  verify,  &c.»  On  demurrer,  held,  first, 
that  the  plea  could  not  be  considered  as  plea  in 


abatement  informally  pleaded.  Harris  v.  Reynolds. 
7  Q.  B.  71. 

Held,  secondly,  that,  as  a  plea  in  bar,  it  was 
bad ;  the  pendency  of  an  arbitration  being  no 
answer  to  an  action  for  recovery  of  a  debt.  Ib. 

Effect  in  Evidence.] — An  award  is  not  evidence 
of  an  account  stated  between  the  parties  to  the 
submission.  Bates  v.  Townley,  2  Exch.  Rep.  152: 
12  Jur.  606. 

A.  was  indicted  for  perjury,  on  occasion  of 
making  an  affidavit  to  hold  C.  to  bail  for  50Z.  At 
the  trial  of  the  indictment  it  was  proved  that  A. 
had  prosecuted  the  action  against  C.;  that,  at  the 
trial,  a  verdict  was  taken  for  A.,  subject  to  a 
reference,  and  that  the  arbitrator  awarded  in 
favour  of  C.: — Held,  that  the  award  was  not  ad- 
missible against  A.  on  the  trial  of  the  indictment. 
Reg.  v.  Fontaine  Moreau,  12  Jur.  626 ;  17  L.  J., 
Q.  B.,  187. 

References  and  Aivardsfor  Compensation  under 
the  Lands  Clauses  Consolidation  Act.] — See  PUBLIC 
COMPANY. 

Practice.] — The  court  will  not  look  at  the  notes 
of  an  arbitrator,  nor  at  a  copy  of  them  verified  by 
affidavit.  Doe.  d.  Haxby  v.  Preston,  1  B.  C.  Rep. 
77 — Coleridge. 

Where  the  arbitrator  awarded  a  larger  sum  than 
that  mentioned  in  the  order  of  reference,  and  there 
appeared  to  be  a  mistake  in  that  order  as  to  the 
sum, — Semble,  that  the  court  would  amend  the 
order.  Annan  v.Job,  10  Jur.  926 — B.  C. 

Costs  in  Arbitration.]  — See  COSTS. 


It 


ARMY, 
is  necessary  to  serve  a  rule  nisi  for  the  dis- 


charge of  a  prisoner,  who  is  in  custody  under  a 
warrant  for  assisting  to  conceal  a  deserter,  con- 
trary to  the  Mutiny  Act,  on  the  Secretary  at  War. 
Exparte  Gale,  3  Dowl.  &  L.  114;  10  Jur.  334— 
B.C. — Wightman. 


ARREST. 

Privilege  of  Attorney  from.] — See  ATTORNEY 
AND  SOLICITOR. 

Of  Barrister.]  — See  BARRISTER. 

Of  Bankrupt.] — See  BANKRUPTCY. 

Of  Insolvent.]  — See  PRISONER  AND  INSOLVENT. 

Privileged  Persons.] — The  Somerset  herald  is 
one  of  the  Queen's  servants  in  ordinary  with  fee, 
and  therefore  privileged  from  arrest.  Dyer  v.  Dis- 
ney, 4  Dowl.  &  L.  698— Exch. 

A  member  of  the  House  of  Commons  is  privi- 
leged from  arrest  for  forty  days  before  and  forty 
days  after  each  meeting  of  Parliament;  and  the 
privilege  is  equally  applicable  to  the  meeting  of  a 
new  Parliament  after  a  dissolution,  as  to  the  meet- 
ing of  a  Parliament  after  prorogation.  Goudy  v. 
Buncombe,  5  Dowl.  &  L.  209  ;  1  Exch.  Rep.  430; 
17  L.  J.,  Exch.,  76. 

A  warrant  of  protection  from  arrest,  granted  by 
the  Lord  Ordinary  to  a  bankrupt,  under  the  13th 
sect,  of  the  Scotch  Sequestration  Act,  2  &  3  Viet. 
c.  41,  is  inoperative  if  the  bankrupt  is  already  in 
custody.  In  such  case  the  proper  course  is  to  ap- 
ply for  a  warrant  of  liberation  under  sect.  17  of 
that  statute.  M'Gregor  v.  Fisher,  17  L.  J..  Exch., 
201. 
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The  2  &  3  Viet.  c.  41  (Scotch  Sequestration  Act) 
empowers  the  Lord  Ordinary  to  grant  to  the  debtor 
a  warrant  of  protection  or  liberation  ;  and,  by  sect. 
18,  it  is  enacted,  that  the  warrant  granting  protec- 
tion or  liberation,  or  a  copy  thereof,  certified  by  one 
of  the  bill  chamber  clerks,  shall  protect  or  liberate 
the  debtor  from  arrest  or  imprisonment  in  Great 
Britain  and  Ireland,  and  her  Majesty's  other  domin- 
ions, for  civil  debt  contracted  previous  to  the  date 
of  sequestration ;  but  such  warrant  of  protection 
or  liberation  shall  not  be  of  any  effect  against  the 
execution  of  a  warrant  of  arrest  or  imprisonment 
in  meditatione  fugs,  &c.: — Held,  that  a  departure 
from  England,  for  the  purpose  of  returning  to  Scot- 
land, was  not  a  meditatio  fugae  within  this  excep- 
tion ;  and  that  the  defendant,  having  been  arrested 
by  a  judge's  order  under  1  &  2  Viet.  c.  110,  s.  3, 
made  after  such  order  of  protection  was  granted, 
•was  entitled  to  his  discharge.  McGregor  v.  Fisfier, 
2  B.  C.  Rep.  237  ;  17  L.  J.,  Q.  B.,  186— Wightman. 

The  Somerset  Herald-at-arms  is  one  of  the 
Queen's  servants  in  ordinary  with  fee,  and  bound 
to  attend  her  whenever  required  as  well  as  on  state 
ceremonials  ;  and  is  therefore  privileged  from  arrest. 
Dyer  v.  Disney,  16  M.  &  W.  312  ;  16  Law  J.,  Exch., 
183. 

Affidavit  of  Debt.]  — An  affidavit  of  debt  claiming 
part  of  an  integral  sum  for  interest,  should  show 
that  it  arose  from  some  contract  for  the  payment  of 
interest.  Neale  v.  Snoulton,  3  Dowl.  &  L.  422; 
2  C.  B.  320;  15  Law  J.,  N.  S.,  C.  P.,  48. 

Therefore,  an  affidavit  slating  the  debt  to  be 
partly  "  for. interest  upon,  and  for  the  forbearance 
to  the  said  defendant  by  this  deponent,  at  the  said 
defendant's  request,  of  monies  due  and  owing  from 
the  said  defendant  to  this  deponent,"  is  bad.  Ib. 

An  affidavit  which  states  only  that  the  deponent 
has  been  informed  and  believes  that  the  defendant 
is  about  to  leave  England,  without  stating  from 
whom  the  deponent  obtained  the  information,  is 
not  sufficient  ground  for  an  order  for  the  defend- 
ant's arrest.  Graham  v.  Sandrinelli,  16  M.  &  W. 
191;  4  Dowl.  &  L.  317;  16  Law  J.,  Exch.,  67. 

An  affidavit  to  hold  to  bail  under  1  &  2  Viet. 
c.  110,  stated,  that  the  defendant  was  indebted  to 
the  plaintiff  in  2611.  16s.  for  the  debt,  and  69/.  4s. 
for  the  costs  of  an  action  on  a  bill  of  exchange, 
accepted  by  the  plaintiff  "  at  the  request  of  the 
defendant,  conveyed  through  E.  H.  B.  or  his  clerk, 
and  for  the  accommodation  of  the  defendant,  &c.:" 
— Held  good,  first,  because  the  acceptor  of  an  ac- 
commodation bill  may  recover  against  the  party  for 
whom  he  has  accepted  the  bill  both  the  amount  of 
the  bill  and  all  costs  incurred  by  him  in  consequence 
of  it;  and  secondly,  that,  as  the  affidavit  would 
have  been  sufficient  if  it  had  merely  stated  that  the 
bill  was  accepted  by  the  plaintiff  at  the  request  of 
the  defendant,  without  stating  the  medium  through 
which  that  request  was  communicated,  no  objection 
could  be  taken. to  the  words  "  conveyed  through 
E.  H.  B.  or  his  clerk."  Stratton  v.  Matthews, 
12  Jur.  924— Exch. 

An  affidavit  to  hold  to  bail,  which  states  that  the 
defendant,  "  before  and  at  the  time  of  the  com- 
mencement of  this  suit,  was,  and  still  is,  justly  and 
truly  indebted  to  the  deponent  in  100?.  for  work 
done,  and  materials  for  the  same  provided,  and 
goods  manufactured  and  made  by  the  deponent  for 
the  defendant,  and  at  his  request,"  is  bad.  Ponti- 
fex  v.  De  Maltzoff,  1  Exch.  Rep.  436;  17  L.  J., 
Exch.,  55. 

Application  for  Judge's  Order.]  — An  action  for 


maliciously  arresting  on  a  capias  issued  by  a  judge's 
order  under  1  &  2  Viet.  c.  110,  s.  3,  lies  only  where 
the  party  obtaining  the  order  for  the  capias  has  im- 
posed on  the  judge  by  some  false  statement  or 
suggestio  falsi,  and  thereby  satisfied  him  of  the 
existence  of  the  debt  to  the  requisite  amount,  and 
that  there  was  reasonable  ground  for  supposing 
that  the  debtor  was  about  to  quit  the  country  :  and 
the  declaration  in  such  a  case  should  allege  what 
the  false  statement  or  suggestio  falsi  was,  by  which 
the  judge  was  so  misled.  Daniels  v.  Fielding, 
10  Jur.  1061— Exch. 

Such  an  actien  cannot  be  supported  on  the  mere 
fact  that  the  defendant,  when  he  procured  the 
judge's  order  and  arrest,  had  no  reasonable  or 
probable  cause  for  believing  that  the  plaintiff  was 
going  abroad.  Ib. 

A  declaration  in  an  action  for  a  malicious  arrest 
since  the  1  &  2  Viet.  c.  110,  alleged,  that  defend- 
ants, not  having  reasonable  or  probable  cause  to 
believe  that  plaintiff  was  about  to  quit  England, 
falsely  and  maliciously  and  without  reasonable  or 
probable  cause,  caused  and  procured  a  judge  to 
make  an  order  for  a  writ  of  capias  against  plaintiff, 
indorsed  to  hold  him  to  bail  for  a  sum  exceeding 
20/.:  and  that  defendants,  by  colour  of  that  order, 
sued  out  a  writ  of  capias  and  caused  plaintiff  to  be 
arrested  and  kept  in  custody  until  he  gave  bail  to 
procure  his  release.  The  declaration  then  averred 
that  defendants  never  had,  nor  was  there  at  any 
time  any  reasonable  or  probable  cause  for  believing 
that  plaintiff  was  about  to  quit  England,  nor  had 
he  any  such  intention  ;  and  that  the  judge's  order 
for  the  capias  was  afterwards  rescinded,  and  the 
capias  set  aside,  &c.: — Held,  that,  although  this 
declaration  would  have  been  bad  on  special  de- 
murrer, for  not  setting  out  what  the  false  evidence 
was  on  which  the  judge's  order  had  been  obtained, 
it  was  good  after  verdict,  as  the  allegation  that  de- 
fendant falsely  procured  a  judge's  order  must  be 
understood  with  reference  to  the  context,  as  mean- 
ing that  he  procured  a  judge's  order  by  false  evi- 
dence or  by  means  of  falsehood  ;  and  the  allega- 
tions as  to  defendants  not  having  had  reasonable 
or  probable  cause  for  supposing  that  plaintiff  was 
about  to  quit  the  country,  might  be  rejected  as 
surplusage.  Ib.  . 

Writ  of  Capias.} — The  proceedings  by  capias  in 
pursuance  of  a  judge's  order  under  the  1  &  2  Viet. 
c.  110,  is  collateral  to  the  cause;  and,  therefore, 
although  the  defendant  is  arrested  and  continues 
in  custody,  the  plaintiff  may  enter  an  appearance 
for  him,  file  his  declaration,  and  serve  notice 
thereof,  in  the  same  manner  as  if  no  arrest  had 
taken  place.  Neale  v.  Snoulton,  3  Dowl.  &  L. 
422;  2C.  B.  322. 

Where  defendant,  who  had  been  arrested  under 
a  writ  of  capias,  was  described  in  the  writ  as 
William  Mortlock,  but  in  the  copy  served  on  him 
as  William  Mortlake,  the  court  refused  to  discharge 
him  out  of  custody  on  the  ground  of  the  vaiiance. 
Macdonald  v.  Mortlock,  10  Jur.  432 — B.  C. — Cole- 
ridge. 

Where,  in  a  writ  of  capias,  and  in  the  copy 
thereof  served  on  the  defendant,  it  was  directed 
to  the  sheriffs,  instead  of  the  sheriff  of  Middlesex  : 
— Held,  that  this  was  an  irregularity;  that,  though 
the  Court  or  a  judge  might  amend  the  writ,  they 
had  no  power  over  the  copy  ;.and  that  the  defend- 
ant was  entitled  to  his  discharge,  though  the  writ 
was  amended,  on  the  ground  of  variance  from  it 
of  the  copy.  Moore  v.  Magan  or  M'Ghan,  16  M. 
&  W.  95 ;  4  Dowl.  &  L.  267;  16  Law  J.3  Exch.,  57. 
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Discharge  from.]  — Where  a  party  has  been 
arrested  on  a  capias  issued  by  order  of  a  judge 
under  1  &  2.  Viet.  c.  1 10,  s.  3,  the  court  has  power 
to  order  him  to  be  discharged  out  of  custody, 
either  under  the  authority  given  them  by  the  6th 
section  of  that  statute,  or  in  virtue  of  the  general 
jurisdiction  which  they  previously  possessed  over 
a  single  judge  acting  in  matters  pending  in  the 
court.  Graham  v.  Sandrinelli;  S.  P.,  Talbot  v. 
t£ulkeley,  10  Jur.  1061— Exch. 

In  such  cases  the  court  will  interfere,  either  in 
virtue  of  their  general  jurisdiction  or  under  the 
statute,  if  they  think  the  materials  insufficient  on 
which  the  order  was  made  by  the  judge,  or  that  in 
making  it  he  exercised  an  improper  discretion.  Ib. 

On  an  application  to  the  court  to  be  discharged 
under  such  circumstances,  the  party  arrested  may 
use  affidavits  to  contradict  or  explain  those  on 
which  the  order  was  granted,  and  those  affidavits 
may  be  answered  by  plaintiff  on  showing  cause.  Ib. 

Sed  quaere,  if  it  should  appear  on  the  fresh  affi- 
davits that  the  person  arrested  was  about  to  quit 
England  at  the  time  those  affidavits  were  made, 
but  it  is  not  clear  that  he  was,  or  even  though  it 
be  shown  that  he  was  not  when  the  order  was 
made,  the  court  ought  to  discharge  him.  Ib. 

Where  a  defendant  arrested  by  a  judge's  order 
under  this  statute  made  a  deposit  in  lieu  of  bail, 
and  then  applied  to  the  court  to  have  the  money 
returned,  and  the  court  thought  that,  were  it  not 
for  the  matters  disclosed  on  the  affidavits  used  on 
showing  cause,  he  would  be  entitled  to  have  it 
returned,  but  those  affidavits  raised  the  question 
whether  the  defendant  had  not  since  his  arrest 
broken  up  his  establishment  and  gone  to  reside 
abroad  ;  the  court,  on  the  ground  that  the  defend- 
ant had  not  had  any  opportunity  of  being  heard  on 
this  question,  referred  it  to  the  Master  to  ascer- 
tain how  that  fact  stood  before  they  would  decide 
whether  the  money  ought  to  be  returned.  Ib. 

A  party  so  arrested  may  take  the  opinion  of  a 
second  judge  as  to  the  propriety  of  his  being  kept 
in  custody,  and  that  opinion  is  likewise  subject  to 
review  by  the  court.  Ib. 

Sed  quaere,  if  the  second  judge  differs  from  the 
first  on  the  same  state  of  facts,  he  has  the  power  or 
ought  to  order  the  prisoner  to  be  discharged.  Ib. 

A  defendant  arrested  upon  a  judge's  order,  under 

1  &  2  Viet.  c.  110,  s.  3,  is  supersedeable  unless  the 
plaintiff  proceed  to   execution   within  two  terms 
inclusive   after  judgment,  conformable   to  R.  H., 

2  Will.  4,  c.  1,  s.  85.     Walter  v.  De  Richmont, 
6  Q.  B.  544. 

And  where  judgment  in  debt  is  signed  for  want 
of  a  plea, — Held,  that  the  time  ran  from  such  sign- 
ing, although  the  costs  were  not  taxed.  Ib. 

Under  the  6th  section  of  the  1  &  2  Viet.  c.  110, 
where  a  judge  at  chambers  has  ordered  a  defend- 
ant's arrest,  the  Court  out  of  which  the  process 
issues  has  power,  on  application  directly  made  to 
it,  to  order  his  discharge,  if  it  thinks  the  materials 
before  the  judge  were  insufficient,  or  that  he  exer- 
cised an  improper  discretion.  Graham  v.  Sandri- 
nelli, 16  M.  &  W.  191;  4  Dowl.  &  L.  317  ;  16  Law 
J.,  Exch.,  67. 

Upon  such  application  the  party  arrested  may 
use  affidavits  to  explain  or  contradict  those  on 
which  the  order  was  granted,  and  those  affidavits 
may  be  answered  by  the  plaintiff  on  showing 
cause.  Ib. 

The  defendant  may  also  take  the  opinion  of  an- 


other judge  as  to  the  propriety  of  his  discharge, 
and  that  opinion  is  in  like  manner  subject  to  be 
reviewed  by  the  Court.  Ib. 

Quaere,  whether,  if  the  judge  secondly  applied 
to  should  differ  from  the  first  on  the  same  state  of 
facts,  he  has  power  or  right  to  order  the  prisoner's 
discharge,  as  upon  an  appeal  to  the  Court.  Ib. 

Qusre,  also,  whether,  if  it  appear  on  the  fresh 
affidavits  that  the  defendant  was  about  to  quit  Eng- 
land at  the  time  when  those  affidavits  were  made, 
though  he  was  not  when  the  order  for  his  arrest 
was  made,  the  Court  ought  to  discharge  him.  Ib. 

A  defendant  who  appeals  to  the  Court  against  an 
order  of  a  judge  for  holding  him  to  bail  under  the  1  & 
2  Viet.  c.  110,  s.  3,  may  use  affidavits  to  dispute 
the  plaintiff's  cause  of  action;  and  the  plaintiff 
may  answer  by  counter  affidavits  :  but  the  Court 
will  not  discharge  the  defendant  under  such  cir- 
cumstances, unless  it  appear  most  clearly  that  the 
plaintiff  has  no  cause  of  action.  Pegler  v.  Hislop, 
11  Jur.  996— Exch. 

A  defendant  who  was  arrested  on  a  capias  issued 
under  the  above  statute  gave  bail  to  the  sheriff, 
and  showed  to  the  court  that  he  had  no  intention 
of  leaving  England  at  the  time  when  the  arrest 
took  place,  although  he  intended  to  do  so  in  about 
two  months  afterwards  : — Held,  that  the  arrest  was 
premature,  and  that  the  bail-bond  must  be  cancel- 
led ;  although  plaintiff's  affidavit  stated,  that,  in 
consequence  of  a  commission  to  examine  wit- 
nesses abroad,  no  final  judgment  could  be  obtained 
before  the  expiration  of  that  period.  Ib. 

Upon  appeal  against  a  judge's  order  to  hold  a 
defendant  to  bail  under  1  &  2  Viet.  c.  110,  s.  3, 
affidavits  in  denial  of  plaintiff's  cause  of  action 
are  admissible  ;  but  the  Court  will  not  interfere 
unless  it  be  clear  that  there  is  no  cause  of  action. 
Pegler  v.  Hislop,  5  Dowl.  &  L.  223 ;  1  Exch.  Rep. 
437;  17  L.  J.,  Exch.,  53. 

Where,  upon  a  judge's  order  and  writ  of  capias, 
the  defendant  gave  bail  to  the  sheriff,  and  on 
appeal  against  the  order  it  appeared  that  the  de- 
fendant had  no  intention  of  leaving  England  for 
two  months,  but  that  the  plaintiff  would  not  be 
able  to  get  judgment  in  that  time,  the  Court, 
considering  the  arrest  premature,  cancelled  the 
bail-bond,  but  directed  the  order  and  capias  to 
stand.  Ib. 

On   mesne  and  final  Process  by    Sheriff.] — See 
EXECUTION,  SHERIFF. 
For  malicious  Arrest.] — See  CASE  (ACTION  ON.) 

ASSAULT— See  TRESPASS. 

ASSESSED  TAXES— Sec  REVENUE. 

ARTICLES  OF  CLERKSHIP— Sec  ATTORNEY. 


ASSETS — See  DEBTOR   AND   CREDITOR,  LEGACY, 
MORTGAGE,  WILL. 

Admission  of.] — Under  a  decree  for  the  adminis- 
tration of  a  testator's  estate,  directing  an  account 
of  debts,  and  interest  to  be  computed  on  such  as 
carried  interest,  a  purchaser  from  the  testator,  who 
had  been  evicted  by  an  action  of  ejectment  from 
the  purchased  estate,  claimed  to  prove  as  a  credi- 
tor, under  the  covenants  in  the  purchase-deed,  for 
the  amount  of  the  purchase-money,  and  the  costs 
which  he  had  paid  to  the  plaintiff  in  the  ejectment. 
The  Master  allowed  the  claim  for  the  principal  of 
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the  purchase-money,  but  disallowed  the  costs. 
Great  delay  took  place  in  prosecuting  the  suit ;  and, 
after  the  lapse  of  thirty-five  years,  when  the  Mas- 
ter had  issued  his  warrant  to  prepare  his  report, 
the  representatives  of  the  purchaser  brought  in  an 
amended  state  of  facts,  claiming  not  merely  the 
purchase-money,  but  interest  thereon,  and  the  costs 
of  the  ejectment  and  interest  thereon,  as  the  amount 
of  damages  sustained  under  the  covenants.  This 
clairn  was  disallowed  by  the  Master,  and,  upon 
exceptions  to  his  report,  that  disallowance  was  con- 
firmed. Cox  v.  King,  10  Jur.  236— M.  R. 

Semble,  under  such  a  decree,  the  Master  could 
not  assess  unliquidated  damages.  Ib. 

Sir  L.  Smith,  being  resident  abroad,  wrote  to  his 
bankers  requesting  them  to  invest 4000/.  in  the  funds, 
in  the  joint  names  of  himself  and  wife,  in  trust  for  his 
son  ;  an  answer  was  returned,  that  as  the  Bank  of 
England  would  not  recognize  trusts,  the  bankers 
had  invested  the  money  simply  in  the  names  of  Sir 
L.  Smith  and  his  wife.  Sir  Lionel  afterwards 
directed  SOOO/.  more  to  be  invested  in  like  manner: 
— Held,  that  no  trust  was  constituted  for  the  son, 
but  the  12,000/.  stock  remained  under  Sir  Lionel's 
dominion,  and  on  his  death  became  part  of  his 
assets.  Smith  v.  Warde,  15  Law  J.,  N.  S.,  V.  C., 
105. 

A.,  the  executor  of  B.,  dealt  with  canal  shares 
•which  had  belonged  to  B.  as  his  own  property,  and 
ultimately  bequeathed  them  toC.,  and  he  gave  cer- 
tain other  chattels,  which  always  had  been  his  own 
property,  to  D.,  and  died  possessed  of  but  very  lit- 
tle other  property,  leaving  some  of  B.'s  debts 
unpaid,  and  a  balance  due  from  him  in  respect  of 
his  receipts  and  payments,  on  account  of  B.'s 
estate.  At  his  death  the  canal  shares  remained 
standing  in  B.'s  name: — Held,  that  those  shares 
were  not  exclusively  applicable  to  pay  B.'s  unsatis- 
fied debts,  but  A.'s  general  personal  estate  must 
be  applied  first,  and  thntC.  and  D.  must  contribute 
to  make  up  the  deficiency,  in  proportion  to  the 
value  of  the  articles  belonging  to  them  respectively. 
Ibbetson  v.  Ibbetson,  13  Sim.  544. 

A.  having  lent  B.  1000Z.  without  taking  any  secu- 
rity for  it,  states  to  C.  and  his  family,  that  the 
money  had  been  held  by  him,  A.,  in  trust  for  C. 
Afterwards,  C.  becoming  embarrassed  in  his  cir- 
cumstances, and  unlikely  to  pay  the  money,  A.,  at 
the  urgent  solicitation  of  C.,  gives  the  latter  his 
promissory  note  for  the  amount.  Subsequently  B. 
dies  insolvent,  and  without  having  repaid  the 
money.  Then  A.  dies.  In  a  suit  for  the  adminis- 
tration of  assets  (there  being  no  evidence  to  rebut 
the  trust), — Held,  that  C.  may  prove  the  note 
against  A.'s  estate  as  a  valuable  security.  Burkitt 
v.  Ransom,  2  Coll.  395  ;  15  Law  J.,  N.  S.,  174. 

In  the  administration  of  assets  in  a  court  of 
equity,  a  debt  for  arrears  of  rent  has  priority  over 
simple  contract  debts,  but  an  executor  or  adminis- 
trator will  not  be  personally  responsible  for  pay- 
ment of  simple  contract  debts,  in  priority  to  a  debt 
for  arrears  of  rent  of  which  he  has  no  notice.  Clough 
v.  French,  2  Coll.  277;  15  Law  J.,  N.  S.,  24. 

Where  it  appeared  upon  affidavits  in  an  adminis- 
tration suit,  that  the  estate  was  large,  with  but  few 
debts  or  charges  thereon,  the  court  ordered  the 
jointure  of  the  widow  of  the  testator,  and  annuities 
given  by  his  will,  to  be  paid  out  of  the  income  of 
the  estate  before  decree,  but  refused  to  direct  the 
payment  of  pecuniary  legacies.  Digby  v.Boycatt, 
4  Hare,  444. 

Specialty  or  Simple  Contract.] — A.,  and  B.,  his 


surety,  executed  a  joint  and  several  bond  to  C., 
conditioned  to  be  void  on  payment  of  5000/.  by  A. 
C.  proved  the  5000/.  as  a  specialty  debt  under  a 
decree  in  a  suit  instituted  by  A.'s  creditors  after 
his  death.  Afterwards  B.  paid  the  50001.,  and 
thereupon  C.  executed  to  him  a  general  receipt  of 
all  claims  and  demands  in  respect  of  the  bond,  and 
by  the  same  deed  covenanted  to  stand  possessed  of 
all  monies  to  be  received  under  the  proof,  and  of 
all  the  securities  for  the  5000/.,  in  trust  for  B.,  and 
to  use  his  utmost  endeavours  to  obtain  payment  of 
that  sum  for  B.'s  benefit: — Held,  that  the  legal 
effect  of  the  receipt  was  not  controlled  by  the  cove- 
nant; and  that  the  Master,  when  he  made  his 
report  in  pursuance  of  the  decree,  was  justified  in 
disallowing  the  50001.  as  a  specialty  debt,  and  in 
allowing  it  merely  as  a  simple  contract  debt  to  B. 
Warwick  v.  Richardson,  14  Sim.  281. 


ASSIGNMENT. 
Of  Goods.]  — See  DEED,  LICENSE. 
Of  Leases.]  — See  LANDLORD  AND  TENANT. 
Of  Salary.]  — See  SALARY. 

A  deed-poll  in  the  form  of  a  power  of  attorney, 
held,  in  equity,  to  amount  to  an  assignment  or  to 
a  covenant  to  assign.  Bennett  v.  Cooper,  9  Beav. 
252;  15  Law  J.,  Chanc.,  315;  10  Jur.  507. 

Of  Leases.]  — See  LANDLORD  AND  TENANT. 

ASSIZES. 

A  circuit  is  continuous  from  its  commencement 
to  its  termination.  In  re  Oxfordshire  (Sheriff,) 
2  Car.  &  K.  200— Abbott ;  S.  P.,  Anon.;  Salk.  8. 


ASSOCIATION  (Illegal). 

Whether  the  Odd  Fellows'  Society  is  an  unlaw- 
ful association  within  the  meaning  of  the  statute 
39  Geo.  3,  c.  79,  or  is  unlawful  at  common  law — 
Quaere?  Clough  v.  Ratcliffe,  1  De  Gex  &  S.  164; 
16  Law  J.,  Chanc.,  476;  11  Jur.  648. 


ASSUMPSIT. 

Consideration  to  support.]  — In  an  action  of  as- 
sumpsit,  the  declaration  stated,  that  there  were  ac- 
counts between  plaintiff  and  defendant  which  were 
open  and  unsettled,  and  that  there  were  disputes 
concerning  such  accounts,  and  mutual  claims  by 
each  party ;  and  that  it  was  agreed  that  they 
should  give  up  their  respective  claims  upon  each 
other;  and  thereupon,  in  consideration  that  plain- 
tiff would  relinquish  and  forbear  to  prosecute  all 
claims  which  he  had  against  defendant,  defendant 
promised  plaintiff  an  annuity  of  61.: — Held,  that 
the  declaration  disclosed  a  sufficient  consideration 
for  the  promise.  Llewellyn  v.  Llewellyn,  3  Dow]. 
&  L.  318;  15  Law  J.,  N.  S.,  Q.  B.,  4— B.  C.— 
Patteson. 

Declaration  stated  that  defendant  had  seduced 
plaintiff,  and  had  induced  her  to  cohabit  with 
him,  and  plaintiff,  by  reason  of  the  premises, 
had  been  injured  in  her  character,  and  deprived  of 
the  means  of  getting  an  honest  livelihood  ;  that 
plaintiff  had  ceased  to  cohabit  with  defendant, 
and  thereupon  it  was  agreed  between  plaintiff  and 
defendant  that  they  should  continue  to  live  apart 
from  each  other,  and  defendant,  in  consideration 
of  the  premises,  promised  plaintiff  to  pay  her  a 
certain  annuity  towards  her  maintenance  : — Held, 
that  the  declaration  did  not  disclose  a  legal  eon- 
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sideration  for  the  promise.     Beaumont  v.  Reeve, 
15  Law  J.,  N.  S.,  Q.  B.,  141;  10  Jur.  284. 

A  declaration  in  assumpsit  stated,  that,  before 
the  commencement  of  the  suit,  the  plaintiff  had 
commenced  an  action  in  the  Exchequer  against 
defendant  to  recover  a  sum  of  money;  that  issues 
in  fact  had  been  joined  between  the  parties,  and 
notice  of  trial  given;  and  that  thereupon,  in 
consideration  that  plaintiff  would  forbear  further 
proceedings  until  the  14th  December,  defendant 
promised  to  pay  the  said  sum  of  money  and  costs 
upon  that  day ;  and  that,  in  the  event  of  his  not 
paying,  a  judge's  order  should  be  drawn  up  to  se- 
cure such.  Plea,  that  plaintiff  never  had  any  cause 
of  action  in  the  action  in  the  Exchequer,  which 
he  then  well  knew: — Held,  upon  general  demur- 
rer, that  such  plea  was  good.  Wade  v.  Simeon, 
3  Dowl.  &  L.  587;  15  Law  J.,  N.  S.,  C.  P.,  114; 
10  Jur.  412. 

Quaere,  whether  upon  special  demurrer,  assign- 
ing for  cause  that  it  did  not  appear  by  the  plea, 
that,  at  the  making  of  the  promise,  defendant  was 
in  a  condition  successfully  to  defend  the  action  in 
the  Exchequer,  such  plea  would  be  good.  Ib. 

A  declaration  alleged,  that,  while  certain  dif- 
ferences were  pending  between  plaintiff  and 
defendant  respecting  some  claims  of  plaintiff  to 
deduction  from  a  sum  of  29,700Z.  to  which  defend- 
ant was  entitled,  it  was  agreed  between  them  by 
deed  that  that  sum  should  be  paid  to  trustees  for 
the  benefit  of  defendant,  and  the  matters  in  dif- 
ference referred  to  arbitration,  the  costs  to  abide 
the  event.  The  declaration  then  stated,  that  the 
parties  afterwards,  with  the  consent  of  the  arbi- 
trator, agreed,  that,  on  the  immediate  payment  of 
200/.  by  defendant  to  plaintiff,  in  full  satisfaction 
of  his  claims,  the  reference  should  cease,  and 
each  party  pay  his  own  costs  ;  and  alleged,  as  a 
breach,  the  non-payment  by  defendant  of  this 
sum  :— •  Held,  that  the  action  was  maintainable,  as 
there  was  a  sufficient  consideration  for  the  new 
promise,  and  that  it  was  not  like  the  case  of  an 
accord  without  satisfaction.  Smyth  v.  Holmes. 
10  Jur.  862— Exch. 

Action  upon  an  agreement,  whereby,  after 
reciting  that  one  W.  in  his  lifetime  mortgaged 
certain  premises  to  R.  and  B.  to  secure  3500/.; 
that  R.  and  B.  required  W.  to  procure  plaintiff  to 
join  him  in  a  bond  as  a  collateral  security  for  that 
sum  and  interest;  that  defendant  had,  since  the 
death  of  W.,  taken  upon  himself  the  management 
of  VV.'s  estate,  and  had  paid  to  R.  and  B.  3370?.; 
that  plaintiff  had  been  called  upon  as  surety,  and 
had  paid  to  R.  and  B.  130/.;  that  defendant  had 
repaid  him  48/.,  leaving  82/.  due  ;  that  defendant 
had  agreed  to  repay  plaintiff  the  827.  out  of  the 
monies  which  might  arise  from  the  sale  of  the 
mortgaged  premises,  and,  in  the  meantime,  to 
appropriate  the  rents  towards  payment  of  the 
same,  as  plaintiff  had  a  lien  upon  the  premises 
for  the  same  ;  that  defendant  had  requested  plaintiff 
to  release  and  convey  all  his  estate  and  interest  in 
the  premises  to  A.  and  L.,  and  that  he  had  already 
done  so,  reserving  to  himself  a  lien  on  the  pro- 
perty;— it  was  witnessed,  that,  in  consideration 
of  plaintiff's  having  paid  the  130Z.  to  R.  and  B.  in 
part  discharge  of  the  mortgage,  and  in  considera- 
tion of  his  having  released  and  conveyed  all  his 
estate  and  interest  in  the  premises  to  A.  and  L., 
and,  in  order  to  secure  to  plaintiff  the  repayment 
of  the  82/.,  defendant  agreed  with  plaintiff  to  pay 
him  the  same  with  interest  out  of  the  proceeds  of 
the  premises  when  sold,  and,  in  the  meantime,  to 
appropriate  the  rents  in  liquidation  of  the  same. 


Declaration  then  stated  that,  in  consideration  of 
the  premises,  defendant  promised  plaintiff  to  per- 
form the  agreement,  and  alleged  for  breach,  that, 
although  defendant  had  received  rents  to  a  suffi- 
cient amount,  he  had  failed  to  pay  : — Held,  that, 
inasmuch  as  the  declaration  did  not  show  that 
plaintiff  had  any  interest  in  the  premises,  except 
that  which  he  reserved,  his  release  and  convey- 
ance, though  executed  at  defendant's  request, 
formed  no  legal  consideration  for  the  promise 
alleged  to  have  been  made  by  the  latter.  Kaye  v. 
Dutton,  7  Man.  &  G.  807. 

In  assumpsit,  the  declaration  stated  that  the 
plaintiff  had  brought  an  action  against  the  defend- 
ant in  the  Exchequer,  to  recover  certain  monies  ; 
that  the  defendant  had  pleaded  various  pleas,  on 
which  issues  in  fact  had  been  joined,  which  were 
about  to  be  tried  ;  and  that,  in  consideration  that 
the  plaintiff  would  forbear  proceeding  in  that 
action  until  a  certain  day,  the  defendant  promised 
on  that  day  to  pay  the  amount,  but  that  he  made 
default,  &c.  Plea,  that  the  plaintiff  never  had 
any  cause  of  action  against  the  defendant  in 
respect  of  the  subject-matter  of  the  action  in  the 
Exchequer,  which  he  the  plaintiff,  at  the  time  of 
the  commencement  of  the  said  action,  and  thence 
until  and  at  the  time  of  the  making  of  the  promise, 
well  knew  : — Held,  sufficient  on  general  demurrer. 
Wade  v.  Simeon,  2  C.  B.  548. 

Qusre,  whether  it  would  have  been  a  good  plea 
if  specially  demurred  to,  for  not  distinctly  averring 
that  plaintiff  must  have  failed  in  the  former  action, 
or  on  the  ground  that  it  amounted  to  non  assump- 
sit. Ib. 

A  declaration  in  assumpsit  alleged,  that,  in  con- 
sideration that  plaintiff  and  W.  D.  would  sell  and 
assign  to  defendant  a  certain  co-partnership  busi^- 
ness,  &c.,  defendant  promised  plaintiff  to  pay  him 
all  the  money  that  he  had  advanced  in  respect  of 
the  co-partnership,  and  also  promised  plaintiff  and 
W.  D.  that  he  would  discharge  all  the  debts  due 
from  them  as  such  co-partners,  and  all  liabilities 
to  which  they  were  subject  as  such.  The  decla- 
ration, after  averring  performance  by  plaintiff  and 
W.  D.,  averred  that  plaintiff  had,  at  the  time  of 
making  the  promise,  advanced  a  certain  sum  in 
respect  of  the  co-partnership,  and  for  which  the 
co-partnership  was,  at  the  time  of  the  promise, 
accountable  to  him  ;  and  laid  as  a  breach  the  non- 
payment by  defendant  to  plaintiff  of  that  sum : — 
Held  good,  on  motion  in  arrest  of  judgment. 
Jones  v.  Robinson,  11  Jur.  933 — Exch. 

The  declaration  set  forth  a  guarantie,  whereby, 
in  consideration  that  a  banking  co-partnership 
would  make  advances  to  the  defendant,  the  plain- 
tiff undertook  to  guarantee  the  co-partnership  the 
due  payment  of  sums  advanced  not  exceeding  250/. 
Averment,  that  the  co-partnership  made  advances 
to  the  defendant,  who  afterwards  became  bankrupt, 
and  that  at  the  time  of  his  bankruptcy  there  was 
due  to  the  company  for  such  advances  a  sum  ex- 
ceeding 2oO/.;  that,  after  the  issuing  of  the  fiat,  the 
defendant,  in  consideration  of  the  premises,  pro- 
mised the  plaintiff  that  if,  by  virtue  of  the  guarantie, 
the  plaintiff  should  be  called  upon  to  pay  the  co- 
partnership the  said  sum  of  250/.,  the  defendant 
would  repay  the  same  to  the  plaintiff  when  it  should 
be  in  his  power,  notwithstanding  he  should  pre- 
viously obtain  his  certificate,  and  also  interest  on 
the  said  sum;  and  that  the  plaintiff,  being  called 
upon  under  the  guarantie,  paid  to  the  co-partnership 
250/.,  of  which  the  defendant  had  notice.  Breach, 
non-payment.  On  general  demurrer — Held3  no 
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objection  to  the  promise  that  it  was  made  before 
certificate.     Earlev.  Oliver,  2  Exch.  Rep.  71. 

Held  also,  that  the  mere  liability  to  repay  the 
plaintiff  was  an  equally  good  consideration  to 
support  the  promise  as  an  existing  debt.  Ib. 

Held  also,  that  the  conditional  promise  to  pay 
when  the  defendant  was  able,  was  good  as  sup- 
ported by  the  original  consideration.  Ib. 

Held  also,  that  the  promise  to  pay  interest  was 
supported  by  the  same  consideration  as  the  original 
promise.  Ib. 

Where  the  father  of  an  illegitimate  child,  in 
order  to  prevent  the  mother  from  applying  to  the 
magistrates  for  an  order  in  bastardy,  promised  to 
pay  her  2s.  6d.  per  week  for  the  child ;  and  the 
time  for  going  before  the  magistrate  had  expired 
before  action  brought,  without  any  application 
having  been  made: — Held,  that  indebitatus  as- 
sumpsit  lay  at  the  suit  of  the  mother  against  the 
father  for  the  child's  maintenance,  the  considera- 
tion, which  was  originally  executory,  having  been 
executed.  Linegar  v.  Hodd,  17  L.  j.,  C.  P.,  106. 

A  woman  declared  in  assumpsit  against  a  man, 
averring  that  defendant  had  seduced  and  de- 
bauched plaintiff,  and  induced  her  to  cohabit  with 
him,  whereby  she  had  been  injured  in  her  character, 
and  deprived  of  the  means  of  procuring  an  honest 
livelihood  ;  and  that  the  two  had  agreed  to  discon- 
tinue the  immoral  connexion  and  live  apart;  and 
that  defendant,  as  a  compensation  for  the  injury, 
and  in  consideration  of  the  premises,  undertook  to 
pay  plaintiff  a  yearly  sum  towards  her  maintenance, 
which  he  had  failed  to  do: — Held,  a  bad  declara- 
tion, as  disclosing  no  legal  consideration  for  the 
undertaking.  Beaumont  v.  Reeve,  8  Q.  B.  483. 

A  declaration  stated,  that  the  defendant  was 
possessed  of  a  ship,  and  the  plaintiff  was  a  master 
mariner  having  interest  in  N.  for  loading  a  vessel ; 
and  it  having  been  proposed  that  the  defendant 
should  give  the  plaintiff  the  command  of  the  said 
ship,  for  a  voyage  to  the  West  Indies  and  back,  it 
•was  agreed,  that,  in  consideration  of  the  plaintiff 
having  interest  in  N.  for  loading  a  vessel,  the  de- 
fendant would  give  the  plaintiff  the  command  of 
the  said  ship,  with  the  understanding  that  the 
plaintiff  would  use  all  possible  exertions  for  the 
benefit  of  the  ship  and  owners;  and  that  for  such 
services  the  defendant  would  pay  the  plaintiff  81. 
per  month  during  the  command  by  the  plaintiff,  and 
other  sums  during  the  voyage,  with  outward  and 
homeward  primage.  Allegation  of  mutual  pro- 
mises. Averment,  that  the  defendant  gave  the 
plaintiff  the  command  of  the  said  ship,  and  that  he 
set  out  on  the  voyage,  and  carried  and  delivered 
an  outward  cargo  :  that  the  plaintiff  arrived  at  N., 
and  finding  that  a  homeward  cargo  could  not  be 
obtained  without  disadvantage,  he  proceeded  to  R. 
and  there  took  in  a  homeward  cargo,  and  delivered 
the  same  at  London,  and  there  resigned  the  com- 
mand to  the  defendant,  who  accepted  the  same  : 
that,  from  the  time  when  the  command  was  given 
to  him  till  he  so  resigned  it,  the  plaintiff  used  all 
possible  exertions  for  the  benefit  of  the  said  ship 
and  owners.  Breach,  nonpayment  by  the  defend- 
ant of  the  monies  due  to  the  plaintiff.  Plea,  that 
the  plaintiff  did  not  use  all  possible  exertions,  &c., 
modo  et  forma: — Held,  on  demurrer,  that  the  de- 
claration imported  a  sufficient  consideration,  and 
that  the  plaintiff,  having  taken  the  command  of  the 
ship,  might  maintain  the  action.  Mills  v.  Blackall, 
12  Jur.  93;  17  L.  J.,  Q.  B.,  31. 

Held,  also,  that  the  plea  traversed  only  part  of 
the  consideration,  and  was  therefore  insufficient.  Ib. 


The  declaration  alleged,  that,  in  consideration 
that  the  plaintiff  and  W.  D.  would  sell  and  assign 
to  the  defendant  their  co-partnership  business,  the 
defendant  promised  the  plaintiff  to  pay  him  ail  the 
money  he  had  advanced  in  respect  of  the  co-part- 
nership, and  for  which  the  co-partnership  was  ac- 
countable to  the  plaintiff.  The  declaration  then 
averred_  performance  by  the  plaintiff  and  W.  D., 
and  that  the  plaintiff,  at  the  time  of  the  promise, 
had  advanced  a  sum  of  money  in  respect  of  the 
co-partnership,  and  for  which  it  was  at  the  time  of 
the  promises  accountable  to  him,  alleging  as  a 
breach  the  nonpayment  of  that  sum  by  the  defend- 
ant: — Held,  that  the  declaration  disclosed  a  suffi- 
cient consideration  to  entitle  the  plaintiff  to  sue 
alone.  Jones  v.  Robinson,  1  Exch.  Rep.  454  ;  17  L. 
J.,  Exch.,  36. 

For  Money  paid.] — The  action  for  money  paid  is 
maintainable  in  every  case  in  which  there  has  been 
a  payment  of  money  by  plaintiff  to  a  third  party, 
at  the  request  of  defendant,  with  an  under- 
taking, express  or  implied,  to  repay  the  amount, 
and  it  is  immaterial  whether  defendant  is  relieved 
from  a  liability  by  the  payment  or  not.  Brittain 
v.  Lloyd,  14  Mee.  &  W.  762;  15  Law  J.,  N.  S., 
Exch.,  43. 

And  where  an  auctioneer  was  employed  by  the 
dealer  to  sell  an  estate  by  auction,  which  was 
bought  in  at  the  sale,  and  the  commissioners  of  ex- 
cise refused  to  remit  the  duty  thereon,  and  ulti- 
mately compelled  the  auctioneer  to  pay, — Held, 
that  he  might  recover  the  duty  from  his  employer 
in  an  action  for  money  paid.  Ib. 

A  fi.  fa.  issued  against  B.  When  the  officer 
went  to  B.'s  premises,  on  the  llth  of  July,  to  exe- 
cute the  warrant,  he  found  a  man  in  possession  on 
behalf  of  trustees  under  a  deed  of  assignment  exe- 
cuted by  B.  for  the  benefit  of  his  creditors.  The 
officer  thereupon  returned  without  making  a  levy. 
On  the  14th  a  fiat  issued  against  B.,  under  which 
he  was  duly  declared  bankrupt.  On  the  15th  of 
August  the  officer  again  entered  and  made  an  in- 
ventory of  the  goods  on  the  premises,  asserting 
that  he  considered  himself  in  possession.  On  the 
2d  of  September,  the  assignees  of  B.  paid  the  sum 
claimed  under  the  writ,  in  order  to  prevent  the 
sheriff  from  proceeding  to  a  sale,  which  he  threat- 
ened to  do  : — Held,  that  the  assignees  were  entitled 
to  recover  back  the  money  so  paid  in  an  action  for 
money  had  and  received  to  their  use  ;  and  that,  if 
necessary,  it  must  be  assumed  as  against  the 
sheriff,  that  he  was,  at  the  time,  in  possession  of 
the  goods.  Valpy  v.  Manley,  1  C.  B.  594. 

In  an  action  for  money  had  and  received,  brought 
to  recover  sums  deposited  with  the  defendant,  as 
the  treasurer  of  a  money  club,  it  appeared  that  the 
money  had  been  deposited,  not  by  the  plaintiff, 
but  by  his  son,  a  minor,  who  was  a  member  of  the 
club,  and  who  had  made  several  payments  himself, 
but  had  afterwards  run  away  from  his  service,  and 
the  payments  were  then  continued  by  his  sister, 
from  money  furnished  by  her  mother.  There  was 
no  evidence  that  the  defendant  knew  anything  of 
the  plaintiff: — Held,  that  the  proper  question  for 
the  jury  was,  whether  there  was  any  privity  of  con- 
tract between  the  defendant  and  plaintiff;  and 
that  a  direction,  that,  if  the  money  deposited  was 
the  money  of  the  plaintiff,  he  was  entitled  to  re- 
cover, was  wrong.  Stuck  v.  Siddaway,  15  Law 
J.,  N.  S.,  Q.  B.,  359— B.  C.— Wightman. 

Defendant  employed  plaintiff,  a  broker,  to  sell 
registered  shares  in  a  railway  company.  Plaintiff 
accordingly  sold  the  shares,  but  a  delay  took  place 
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in  their  delivery,  in  consequence  of  their  being  at 
the  company's  office  for  registration.  The  pur- 
chaser afterwards  bought  in  the  shares,  as  against 
plaintiff,  at  an  advanced  price,  but  never  tendered 
to  plaintiff  or  defendant  a  deed  of  transfer  for  exe- 
cution. Defendant  gave  notice  to  plaintiff  not  to 
pay  to  the  buyer  of  the  shares  any  money  on  his 
account;  but  plaintiff,  notwithstanding,  paid  the 
buyer  the  advance  in  the  price,  and  then  sued  de- 
fendant for  the  same  in  an  action  for  money  paid 
for  defendant's  use  : — Held,  that  the  action  would 
not  lie,  as  there  had  not  been  any  tender  of  a  deed 
of  transfer,  and  that  the  necessity  for  such  tender 
had  not  been  waived  by  defendant  writing  to  plain- 
tiff a  letter,  in  which  he  referred  all  further  com- 
munications to  his  attorney.  Bowlby  \.  Bell,  10 
Jur.  669— C.  P. 

The  plaintiff,  a  shareholder  in  a  banking  com- 
pany, became  a  surety  for  advances  to  be  made  by 
the  company  to  the  defendant.  The  defendant 
afterwards  executed  a  composition  deed,  to  which 
the  plaintiff  and  the  banking  company  were  parties, 
whereby  he  assigned  his  property  to  trustees  for 
the  benefit  of  his  creditors  ;  and  this  deed  contain- 
ed a  stipulation  for  a  reserve  of  remedies  against 
sureties  for  the  defendant.  The  plaintiff  having 
been  compelled  to  pay  the  debt  to  the  banking 
company: — Held,  that  he  was  entitled  to  recover 
back  the  amount,  in  an  action  for  money  paid, 
from  the  defendant.  Kearsley  v.  Cole,  16  M.  &  W. 
128;  16  Law  J.,  Exch.,  115. 

The  defendant  having  sold  to  T.,  through  the 
agency  of  the  plaintiffs,  who  were  factors,  some 
bark,  which  he  agreed  should  be  equal  to  the  sam- 
ple, drew  a  bill  on  the  plaintiffs  for  the  price  of 
the  bark,  which  they  accepted.  The  bark  not 
being  equal  to  the  sample,  and  being  rejected  by 
T.,  the  buyer — Held,  that  the  consideration  of  the 
bill  having  failed,  the  plaintiffs  were  entitled  to  re- 
cover the  amount  of  it  from  the  defendant.  Hooper 
v.  Tuffry,  1  Exch.  Rep.  17;  16  Law  J.,  Exch.,  233. 

By  the  usage  of  the  Liverpool  Stock  Exchange, 
brokers  are  held  responsible  to  each  other  for  all 
engagements  entered  into  by  them  on  behalf  of 
third  persons.  A  person  employed  a  broker  there 
to  sell  railway  scrip,  but  on  the  day  of  settlement 
made  default,  and  the  purchaser  compelled  the 
broker  to  pay  the  difference : — Held,  that  the 
broker  might  recover  the  amount  of  those  differ- 
ences in  an  action  for  money  paid  to  the  use  of  his 
employer,  there  being  evidence  that  the  employer 
knew  of  the  usage.  Bayliffe  v.  Butterworth,  11 
Jur.  1019— Exch. 

But  the  Court  seemed  to  think  that  the  action 
was  maintainable  without  that  evidence.  Ib. 

A.,  a  shareholder,  on  the  28th  of  July,  1845, 
contracted  to  sell  to  B.  certain  railway  shares  be- 
longing to  C.  The  scrip  having  beert  sent  to  the 
company's  office  for  registration,  and  A.  being 
consequently  unable  to  deliver  the  shares,  B.,  on 
the  23d  of  September,  purchased  other  shares  at 
an  advanced  price,  and  claimed  the  difference 
from  A.  A.  accordingly  paid  him  the  amount, 
after  notice  from  C.  not  to  do  so — one  of  the  rules 
of  the  Hull  Stock  Exchange,  of  which  A.  and  B. 
were  both  members,  declaring  brokers  to  be  per- 
sonally responsible  for  the  fulfilment  of  their 
respective  contracts  with  each  other — and  claimed 
to  be  recouped  the  same  by  C.  as  money  paid  to 
his  use.  The  price  of  the  shares  had  not  been 
offered  to  C.,  nor  had  any  transfer  been  tendered  to 
him  for  execution : — Held,  that  the  action  was 


not  maintainable.     Bowlby  \.Bell,  3  C.  B.  284; 
16  Law  J.,  C.  P.,  18. 

And  held,  that  a  letter  from  C.  to  A.,  requiring 
all  further  communications  to  be  addressed  to  his 
solicitors,  did  not  dispense  with  the  necessity  of 
such  tender.  Ib. 

Where  a  tenant  pays  property  tax  assessed  on 
the  premises,  and  omits  to  deduct  it  in  his  next 
payment  of  rent,  he  cannot  afterwards  recover  the 
amount  as  money  paid  to  the  use  of  the  landlord. 
Gumming  v.  Bedborough,  15  M.  &  W.  438. 

Quaere,  whether  money  levied  under  an  execu- 
tion, and  not  paid  by  the  party  directly  and  in 
money,  can  be  made  the  subject  of  set-off  as 
money  paid.  Rodgers  v.  Maw,  4  Dowl.  &  L.  66  ; 
15  M.  &  W.  444;  16  Law  J.,  Exch.,  137. 

By  articles  of  agreement  between  the  plaintiff  of 
the  one  part,  and  the  defendants  of  the  other  part, 
certain  differences  between  them  were  referred  to 
arbitration  ;  the  costs  of  the  reference  and  award 
to  be  in  the  discretion  of  the  arbitrators.  The 
arbitrators,  after  finding  a  sum  due  from  the  de- 
fendants to  the  plaintiff,  awarded  that  the  costs  of 
the  reference  and  award,  including  compensation 
to  the  arbitrators,  should  be  borne  as  follows : 
that  is  to  say,  one  moiety  thereof  by  the  plaintiff, 
and  the  other  moiety  by  the  defendants.  The 
plaintiff  took  up  the  award,  and  paid  the  whole 
costs  of  it : — Held,  that  he  could  not  recover  a 
moiety  of  the  costs  as  money  paid  for  the  use 
of  the  defendants.  Bates  v.  Townley,  2  Exch. 
Rep.  152. 

The  plaintiff  accepted  a  bill  for  25/.  for  the  ac- 
commodation of  F.,  who  was  pressed  at  the  time 
by  the  defendant,  a  sheriff's  officer,  for  seven 
guineas,  claimed  as  being  due  for  possession- 
money;  F.  was  to  get  the  bill  discounted  by  the 
defendant  or  elsewhere,  and  to  give  the  plaintiff 
the  surplus  above  the  seven  guineas.  He  deposited 
it  with  the  defendant  as  a  security  for  that  sum, 
the  defendant  knowing  the  circumstances,  and  that 
the  plaintiff  had  no  value  for  his  acceptance;  the 
defendant  indorsed  it  over  and  kept  the  proceeds; 
the  holder  sued  the  plaintiff,  who  thereupon  paid 
him  the  whole  amount  of  the  bill : — Held,  that  the 
plaintiff  had  no  right  of  action  against  the  defend- 
ant as  for  money  paid  to  his  use  on  a  request  im- 
plied by  law  ;  but  that  his  remedy  was  against  F. 
on  an  implied  contract  to  indemnify  the  plaintiff 
for  lending  him  his,  the  plaintiff's,  acceptance. 
Asprey  v.  Levy,  16  M.  &  W.  851. 

The  defendant  having  employed  the  plaintiff,  a 
sharebroker,  at  Liverpool,  to  sell  twenty  railway 
scrip  for  him,  the  plaintiff  sold  them  to  F.,  another 
Liverpool  sharebroker.  The  defendant  not  having 
delivered  the  shares  to  the  purchaser  at  the  time 
when  they  ought  to  have  been  delivered,  the  latter 
bought  twenty  other  scrip  in  the  market,  at  an 
advanced  rate,  and  applied  to  the  plaintiff  for  the 
difference  between  the  contract  price  and  that  at 
which  he  bought  them.  The  plaintiff  paid  the  dif- 
ference and  brought  an  action  against  the  defend- 
ant, for  money  paid,  to  recover  the  amount.  By 
the  usage  of  the  Liverpool  share  market,  brokers 
are  responsible  to  each  other  for  the  fulfilment  of 
contracts  relating  to  the  sale  and  purchase  of 
scrip  : — Held,  that  the  defendant  was  liable  to  the 
plaintiff;  and,  semble  per  Parke,  B.,  and  Rolfe,  B., 
that  the  defendant  would  have  been  liable  even  if 
he  had  not  been  cognizant  of  such  usage.  Bay- 
liffe v.  Butterworth,  17  L.  J.,  Exch.,  78. 

The  plaintiff,  a  sharebroker  at  Leeds,  bought  for 
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and  by  the  orders  of  the  defendant  ten  railway 
shares,  to  be  paid  for  on  delivery.  The  shares 
were  delivered,  and  had  fallen  in  price  between 
the  time  of  the  sale  and  delivery.  The  plaintiff 
not  being  able  to  pay  at  the  time  of  delivery,  the 
vendor  demanded  the  shares  back  from  the  plain- 
tiff, who  gave  them  back  to  the  vendor,  who  sold 
them  at  the  then  market  price,  and  called  upon 
the  plaintiff,  according  to  the  usage  of  the  Stock 
Exchange  at  Leeds,  to  pay  the  difference,  which 
he  did: — Held,  that  the  plaintiff  was  entitled  to 
recover  the  sum  so  paid  from  the  defendant  as 
money  paid  to  his  use,  as  he  must  be  taken  to  be 
cognizant  of  the  usage  of  the  Stock  Exchange, 
which  his  broker  attended.  Pollock  v.  Stabbs, 
17  L.  J.,  Q.  B.,  352. 

The  defendant  authorized  the  plaintiff,  a  broker, 
to  sell  certain  shares  in  a  railway,  then  lying  at  the 
company's  office  for  registration.  The  plaintiff 
sold  them  to  R.;  some  correspondence  took  place 
between  the  plaintiff  and  defendant  on  account  of 
some  delay  in  the  transfer  of  the  shares,  and  ulti- 
mately the  defendant  wrote  a  letter  to  the  plaintiff, 
requesting  that  all  further  communication  should 
be  made  to  his  attorney.  The  transfer  not  having 
been  made,  R.,  after  giving  the  plaintiff  notice, 
bought  the  same  number  of  shares  at  an  advance 
in  price,  and  charged  the  plaintiff  with  the  differ- 
ence, which  the  plaintiff  paid,  and  then  sued  the 
defendant  for  the  amount: — Held,  first,  that  the 
plaintiff  was  authorized  to  sell  registered  shares 
only.  Bow/by  v.  Bell,  4  Railw.  Cas.  692 ;  3  C. 
B.  284. 

Held,  secondly,  inasmuch  as  no  valid  transfer 
could  be  made  except  by  deed  under  the  8  &  9 
Viet.  c.  16,  s.  14,  R.  was  bound  to  have  tendered  a 
deed  of  transfer  before  he  could  have  recovered 
against  the  plaintiff;  and  not  having  done  so,  the 
plaintiff  made  the  payment  to  him  in  his  own 
•wrong.  Ib. 

Held,  thirdly,  that  the  above-mentioned  letter  did 
not  amount  to  a  refusal  to  complete  the  contract 
so  as  to  dispense  with  a  tender  of  a  deed  of  trans- 
fer. Ib. 

The  plaintiff,  the  defendant,  and  another  party, 
were  co-sureties  for  one  A.,  by  a  joint  and  several 
promissory  note  payable  en  demand,  the  defend- 
ant afterwards  became  a  bankrupt,  at  which  time 
the  plaintiff  had  not  paid  his  share  of  the  debt,  but 
subsequently  had  paid  more  than  his  proportion  : 
— Held,  in  an  action  for  contribution,  that  the  bank- 
ruptcy of  the  defendant  was  no  answer,  as  the  case 
was  not  within  the  52d  section  of  6  Geo.  4,  c.  16, 
the  plaintiff  not  being  a  "person  liable  for,"  the 
bankrupt's  debt  within  the  meaning  of  that  section. 
Wallis  v.  Swinburne,  1  Exch.  Rep.  203;  17  L.  J., 
Exch.,  169. 

In  an  action  by  a  co-surety  against  his  companion 
for  contribution  on  a  bond,  it  appeared  that  at  the 
time  of  executing  the  bond  the  plaintiff  had,  un- 
known to  the  defendant,  taken  a  promissory  note 
from  the  principal  for  the  amount: — Held,  that  the 
jury  were  rightly  directed  to  say,  whether  the 
plaintiff  and  defendant  were  co-sureties  for  the 
principal ;  and  that,  if  the  defendant  meant  to  con- 
tend that  the  giving  that  promissory  note  was  in 
consequence  of  an  arrangement  that  the  surety  was 
to  look  solely  to  the  principle  for  repayment,  he 
should  have  asked  the  judge  to  put  that  question 
to  the  jury.  Done  v.  Whalley,  12  Jur.  338;  17  L. 
J.,  Exch.,  225. 

For  Money  Lent.] — Money  deposited  by  a  custo- 
mer in  a  banker's  hands  is  money  lent,  with  the 


superadded  obligation,  that  it  was  to  be  repaid 
when  called  for  : — Held,  by  the  Court, — dubitante 
Pollock,  C.  B.  Pott  v.  Cleg,  16  Law  J.,  Exch., 
210;  HJur.  289. 

A.,  in  1837,  transferred  1000Z.  in  the  41.  per  cents, 
to  B.,  who  possessed  other  stock  of  the  same  de- 
scription. B.,  after  some  years,  sold  out  all  his 
stock,  including  the  1000Z. ;  B.  made  payments  to 
A.,  equal  to  interest  at  51.  per  cent,  upon  that  surn, 
until  A.'s  death.  After  the  death  of  A.,  her  exe- 
cutor wrote  to  B.,  referring  to  the  transaction  as  a 
loan  of  money.  B.,  in  reply,  asserted  that  he  was 
employed  by  A.  to  purchase  an  annuity  for  her, 
and  that  he  had  done  so.  No  purchase  of  an  an- 
nuity was  proved  : — Held,  that  there  was  evidence 
to  go  to  the  jury  in  support  of  a  count  for  money 
lent.  Howard  v.  Danbury,  2  C.  B.  803. 

For  Money  had  and  received.] — The  solicitor  of 
a  mortgagee,  with  a  power  of  sale,  refuses  to  desist 
from  selling,  unless  the  mortgagor,  will  pay  ex- 
penses, with  which  he  is  not  properly  chargeable  : 
— Held,  that  money  paid  under  such  compulsion, 
may  be  recovered  back.  Close  v.  Phipps,  7  Man. 
&  G.  586. 

In  an  action  against  one  of  the  provisional  com- 
mittee of  a  railway  company  registered  provision- 
ally under  7  &  8  Viet.  c.  110,  it  appeared  that  a 
prospectus  had  been  issued  stating  that  the  capital 
of  the  company  was  to  be  2,000,000/.,  to  be  raised 
by  80,000  shares  of  251.  each,  with  a  deposit  of 
21.  12s.  6d.  on  each  share.  Plaintiff  having  applied 
for  shares  in  the  company,  a  letter  of  allotment  for 
thirty  shares  was  sent  to  her  by  the  secretary,  re- 
quiring her  to  pay  the  amount  of  the  deposit  on 
them  into  a  bank,  or  that  the  letter  of  allotment 
would  be  void ;  but  that  it,  with  the  banker's  re- 
ceipt for  the  deposit,  would  be  exchanged  for  scrip 
on  the  allottee  presenting  them  at  the  company's 
office,  and  executing  the  parliamentary  contract  and 
subscribers'  agreement.  This  deposit  was  accord- 
ingly paid  ;  but  no  more  than  7000  shares  were 
allotted;  and  plaintiff  on  applying  for  scrip  was 
informed  by  the  secretary  that  the  directors  did  not 
mean  to  issue  scrip;  and  on  plaintiff  requiring  her 
deposit  back  again,  she  received  for  final  answer 
from  one  of  the  provisional  committee,  not  the 
defendant,  that  a  statement  would  be  made  of  the 
concerns  of  the  company  and  the  surplus  would  be 
divided: — Held,  first,  that,  assuming  that  the  scheme 
for  establishing  the  railway  company  had  proved 
abortive,  the  allottee  was  entitled  to  recover  back 
her  deposit  in  an  action  for  money  had  and  received. 
Walstab  v.  Spottiswoode,  15  Law  J.,  N.  S.}  Exch., 
193;  10  Jur.  460,  498. 

Held,  secondly,  that  there  was  evidence  from 
which  a  jury  might  infer  that  the  plan  for  establish- 
ing the  company  was  at  an  end.  Ib. 

Qusre,  whether  a  special  count  in  assumpsit  for 
not  delivering  scrip  could  be  maintained  under 
these  circumstances.  Ib. 

According  to  the  practice  of  the  Stock  Exchange 
at  M.,  there  were  two  days  in  every  month  on 
which  all  transactions  were  to  be  settled  between 
brokers,  and  between  them  and  their  principals; 
although  in  some  instances  settlement  was  not 
enforced  by  brokers  on  the  prescribed  days.  A. 
having  employed  B.,  a  sharebroker,  and  lodged 
money  in  his  hands,  to  procure  for  him  shares  in  a 
certain  railway  company,  B.,  %vithout  disclosing  the 
name  of  his  principal,  entered  into  a  contract  with 
C.,  another  sharebroker,  to  furnish  him  with  them. 
C.  not  having  performed  his  contract  by  the  next 
settling  day,  and  B.  having  refused  to  return  A.  his 
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money, — Held,  that  A.  was  entitled  to  recover  it 
back  from  B.  in  an  action  for  money  had  and  re- 
ceived. Fletcher  \.  Marshall,  10  Jur.  528 — Exch. 

Guardians  of  a  poor-law  union  indicted  plaintiff 
for  disobeying  an  order  of  sessions  for  maintenance 
of  a  bastard.  Before  trial,  plaintiff  offered  a  com- 
promise, and  the  clerk  to  the  guardians  on  their 
behalf  agreed  with  him  for  a  sum  on  account  of 
costs  and  maintenance,  which  he  paid,  and  the 
indictment  was  dropped.  Afterwards,  plaintiff 
discovered  that  the  order  of  sessions  was  defec- 
tive and  void,  and  he  brought  assumpsit  against 
the  clerk  for  money  had  and  received: — Held, 
that  the  clerk  was  not  liable,  having  done  nothing 
in  the  prosecution  beyond  preferring  the  indict- 
ment; and  that,  if  the  compromise  was  illegal, 
plaintiff,  being  in  pari  delicto  with  the  other  par- 
ties offending,  could  not  sue  them  for  money 
which  he  had  paid.  Goodall  v.  Lowndes,  6  Q.  B. 
464. 

A  sum  allowed  by  mistake  upon  settlement  of 
accounts  cannot  be  recovered  back  in  action  for 
money  had  and  received.  Lee  v.  Merritt,  15  Law 
J.,  N.  S.,  Q.  B.,  289;  10  Jur.  916. 

An  action  for  money  had  and  received  will  not 
lie  to  recover  the  amount  levied  under  a  fi.  fa.,  on 
the  ground  that  the  warrant  of  attorney  upon 
which  the  judgment  was  entered  up  had  been  ob- 
tained by  fraud.  De  Medina  v.  Grove,  15  Law  J., 
N.  S.,  Q.  B.,  287;  10  Jur.  428. 

Where  cattle  are  distrained  as  damage  feasant, 
the  owner  cannot,  without  tendering  amends,  pay, 
under  protest,  an  excessive  sum  demanded  for 
damage,  and  recover  the  amount  as  money  had 
and  received  to  his  use.  Gulliver  \.  Cosens,  1  C. 
B.  788. 

If  a  sufficient  tender  is  made  before  the  distress, 
the  remedy  is  replevin  or  trespass  ;  if  after  the  dis- 
tress (and  before  the  impounding),  detinue.  Ib. 

A.,  being  defendant  in  an  action  brought  by  B., 
paid  the  debt  and  costs  to  his  own  country  attor- 
ney, for  transmission  to  B.  The  attorney  sent  a 
cheque  exceeding  the  amount  to  his  own  town 
agent,  directing  him  to  pay  the  debt  and  costs  out 
of  it.  The  agent  acknowledged  the  receipt  by  let- 
ter to  his  country  attorney,  and  therein  promised 
to  apply  the  money  as  directed ;  but  he  retained 
it  in  deduction  of  a  debt  due  to  him  from  the 
attorney : — Held,  that  there  was  no  sufficient  evi- 
dence to  support  an  action  for  money  had  and  re- 
ceived by  A.  against  the  agent.  Cobb  v.  Becke, 
6  Q.  B.  930. 

Where  trustees  for  the  separate  use  of  the  wife 
admitted  that  they  held  a  certain  sum  to  her  sepa- 
rate use,  but  refused  to  pay  it  over  without  her 
separate  receipt: — Held,  that  an  action  for  money 
had  and  received,  and  on  an  account  stated,  would 
not  lie  by  husband  and  wife  for  the  sum  so  admit- 
ted to  be  due  to  her.  Bond  v.  Nurse,  16  Law  J., 
Q.  B.,  196;  11  Jur.  655. 

A  legacy  having  been  left  to  the  plaintiff,  the 
defendant,  who  acted  as  agent  for  the  executor, 
stated,  in  a  letter  to  a  third  party,  that  he  would 
remit  the  plaintiff's  legacy  in  any  way  the  latter 
might  suggest.  He  afterwards  paid  241.  to  the 
plaintiff,  having  deducted  6/.  17s.  Gd.  for  his  trouble 
and  expenses,  and  afterwards  sent  him  an  account, 
stating  the  reason  of  the  deduction: — Held,  that 
the  plaintiff  was  entitled  to  recover  this  sum  in  an 
action  for  money  had  and  received.  Barlow  v. 
Browne,  16  M.  &  W.  126;  16  Law  J.,  Exch.,  63. 

Defendant  being  employed  by  the  owner  to  sell 


a  certain  farm,  agreed,  by  memorandum  in  writ- 
ing, to  sell  the  farm  to  the  plaintiff  for  2700/. 
without  naming  the  seller.  The  plaintiff  paid  the 
defendant  1007.  deposit  in  part  of  the  purchase- 
money,  and  two  days  afterwards  signed  a  contract 
for  sale  by  S.  (the  owner)  to  himself,  whereby  he 
agreed  to  pay  on  its  execution  100Z.  as  a  deposit, 
for  which  S.  undertook  to  pay  interest  till  the 
completion  of  the  purchase.  The  contract  was 
afterwards  rescinded  for  want  of  title  in  S.;  but 
the  defendant,  before  he  had  notice  of  the  re- 
cision,  paid  S.  50/.,  retaining-  the  other  50/.,  under 
an  agreement  with  S.  to  give  him  (the  defend- 
ant) half  of  any  amount  he  might  get  for  the  farm 
above  2600/.,  but  the  retention  of  the  501.,  was 
without  the  consent  of  S.: — Held,  that  the  plain- 
tiff could  not  recover  in  an  action  against  the  de- 
fendant for  any  part  of  the  100Z.  Hurley  v.  Baker, 
16  M.  &  W.  26;  16  Law  J.,  Exch.,  273. 

Plaintiff  agreed  to  purchase  of  defendant  shares 
in  a  mining  company,  established  under  a  deed  o. 
settlement,  and  sent  a  form  of  transfer  to  defend- 
ant for  his  execution.  The  deed  required  that,  on 
the  transfer  of  shares,  the  intended  proprietor 
should  be  approved  of  by  the  directors.  Defend- 
ant executed  and  returned  the  transfer,  and  sent 
also  a  certificate,  (according  to  the  provisions  of 
the  deed),  verifying  defendant's  title  to  the  shares. 
Plaintiff,  on  receiving  the  transfer,  paid  for  the 
shares ;  but,  before  such  payment,  the  directors 
passed  a  resolution,  (unknown  to  plaintiff  till  after 
the  payment),  stating  that  defendant  had  com- 
menced an  action  against  the  company,  and  that 
no  transfer  of  shares  standing  in  his  name  should 
be  allowed  while  such  action  was  pending.  The 
directors  never  objected  to  plaintiff  as  a  proprie- 
tor, and  the  defendant  denied  their  power  to  stay 
a  transfer  on  the  ground  above  stated.  While  the 
transfer  was  suspended,  shares  fell  in  the  market, 
and  plaintiff  brought  assumpsit  for  money  had  and 
received,  to  recover  back  the  purchase-money  : — 
Held,  first,  that  the  action  lay,  for  that  defend- 
ant as  vendor  was  bound  to  obtain  the  assent 
of  the  directors,  and  do  all  that  was  necessary  to 
vest  the  shares  in  plaintiff.  Wilkinson  v.  Lloyd, 
7  Q.  B.  27. 

Held,  secondly,  that  the  fact  of  their  having 
fallen  in  value  was  no  objection  to  the  plaintiff's 
rescinding  the  contract,  since  he  had  never  had 
the  shares  at  all,  and  therefore  had  received  no 
part  of  the  consideration  for  his  purchase.  Ib. 

Held,  thirdly,  that  although  defendant  might  be 
entitled  to  a  return  of  the  certificate  and  instru- 
ment of  transfer,  these  were  only  collateral  to  the 
contract  and  subject-matter  of  the  sale,  and  resto- 
ration of  them  was  not  a  condition  precedent  to 
the  plaintiff's  right  of  bringing  this  action.  Ib. 

A  railway  company  was  provisionally  registered, 
and  a  prospectus  was  issued,  which  stated  the  pro- 
posed capital  to  be  2,000,OOOL,  in  80,000  shares  of 
251.  each.  The  plaintiff  applied  to  the  provisional 
committee  for  seventy  shares  in  a  letter,  whereby 
she  undertook  to  accept  the  same,  or  any  less 
number  that  they  might  allot  to  her,  to  pay  the 
deposite  of  21.  12s.  6d.  per  share  thereupon,  and 
to  sign  the  parliamentary  contract  and  subscri- 
bers' agreement  when  required.  To  this  letter 
she  received  an  answer,  signed  by  the  secretary, 
stating  that  the  committee  of  management  had 
allotted  to  her  thirty  shares,  and  requesting  her 
to  pay  the  deposit  of  21.  12s.  Gd.  per  share,  amount- 
ing to  181.  15s.,  into  one  of  certain  banks  on  or 
before  a  day  mentioned.  The  plaintiff  accordingly 
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paid  into  one  of  those  banks  in  due  time  the  depo- 
sit of  78/.  15s.,  and  received  the  banker's  receipt 
for  the  same.  She  afterwards  presented  the  receipt 
to  the  company,  and  made  several  fruitless  appli- 
cations to  the  committee  for  scrip,  and  at  length 
was  informed  that  the  directors  had  come  to  the 
resolution  not  to  issue  any  scrip,  and  that  the 
greater  part  of  the  deposits  had  been  expended, 
and  the  balance  would  be  rateably  divided.  It 
appeared  that  the  directors,  finding  it  impossible 
to  go  to  Parliament  in  the  ensuing  session,  had 
determined  not  to  issue  any  scrip,  and  that  of  the 
entire  number  of  80,000  shares,  70,000  were 
allotted,  but  deposits  were  paid  on  4000  only,  pro- 
ducing altogether  the  sum  of  10,500/.  In  an  action 
by  the  plaintiff,  to  recover  back  from  a  member  of 
the  managing  committee  the  sum  of  78/.  15s.  so 
paid  by  her  as  deposits  on  the  shares  allotted  to 
her  : — Held,  first,  that  there  was  sufficient  evi- 
dence of  the  final  abandonment  of  the  project. 
Walstabv.  Spottiswoode,  15  M.  &  W.  501;  4  Railw. 
Cas.  321. 

Held,  secondly,  that,  on  its  abandonment  un- 
der the  circumstances  above  stated,  the  plaintiff 
was  entitled  to  recover  back,  as  money  had  and 
received  to  her  use,  the  whole  sum  so  paid  by 
her.  Ib. 

An  association  of  this  nature  does  not  amount 
to  a  partnership.  Ib. 

A  prospectus  issued  by  a  railway  company, 
stated  the  capital  to  be  3,000,000?.,  in  120,000 
shares  of  251.  each,  and  amongst  other  things 
declared,  that,  in  case  Parliament  should  not  sanc- 
tion the  undertaking,  the  money  deposited,  de- 
ducting the  necessary  expenses  attending  the  pro- 
ject, would  be  returned  to  the  shareholders.  The 
plaintiff  applied  for  shares  by  letter,  in  which  he 
undertook  to  accept  the  same,  subject  to  the  regu- 
lations of  the  committee,  and  to  sign  the  neces- 
sary legal  documents,  and  to  pay  when  required 
the  deposit.  To  this  application  a  written  answer 
was  sent,  headed  with  the  name  of  the  company, 
and  the  amount  of  capital,  as  in  the  prospectus, 
and  stating  that  the  committee  had  allotted  to  the 
plaintiff  sixty  shares  of  251.  each,  upon  condition 
that  the  deposit  be  paid  on  or  before  a  day  therein 
named,  in  default  of  which  the  allotment  would  be 
forfeited,  and  the  shares  disposed  of  to  other  appli- 
cants. Before  the  day  for  payment  of  the  deposit, 
an  advertisement  was  published  by  the  committee, 
in  which  they  gave  notice  that  they  had  completed 
the  allotment,  and  made  as  an  apology  to  the  per- 
sons whose  applications  for  shares  they  had  passed 
over,  the  necessity  of  giving  the  preference  to 
applicants  locally  interested.  There  was  evidence 
to  infer  that  the  plaintiff  saw  this  advertisement, 
and  he  subsequently  paid  the  deposit.  The  com- 
mittee had,  in  fact,  allotted  only  58,000  shares, 
although  applications  had  been  made  for  120,000. 
The  plaintiff  afterwards  executed  the  subscription 
deed,  by  which  the  committee  were  empowered 
to  pay  the  expenses  out  of  the  subscriptions.  The 
deposits,  except  400/.,  were  expended,  and  there 
were  no  funds  to  go  to  Parliament  with.  On  the 
loth  December,  the  plaintiff  attended  a  meeting  of 
the  shareholders,  in  which  resolutions  were  made 
to  allot  further  shares;  but  he  objected  thereto, 
and  moved  an  amendment,  that  the  deposits  should 
be  returned  to  the  parties  who  had  paid  them, 
which,  however,  the  chairman  refused  to  put  to 
the  meeting.  The  committee  afterwards  found  it 
impossible  to  proceed,  and  abandoned  the  under- 
taking. In  an  action  brought  against  one  of  the 
committee  of  management  to  recover  back  the  sum 


paid  by  the  plaintiff  as  deposit  on  the  shares  allot- 
ted to  him  : — Held,  first,  that,  as  the  allotment 
was  in  a  company  having  a  less  capital  than  that 
in  which  the  shares  were  applied  for,  and  also  as 
the  letter  of  allotment  was  conditional  only,  the 
application  and  letter  of  allotment  did  not  consti- 
tute a  valid  contract.  Wontner  v.  Shairp,  4  Railw. 
Cas.  542  ;  11  Jur.  373— C.  P. 

Held,  secondly,  that  there  was  evidence  to 
warrant  a  jury  in  finding  that  there  was,  by  the 
advertisement,  a  fraudulent  misrepresentation, 
which  was  a  material  inducement  to  the  plaintiff 
to  pay  his  money ;  and  that,  consequently,  the 
subscription  deed  signed  by  him  was  no  answer  to 
the  action.  ]b. 

Held,  thirdly,  that  the  attending  the  meeting  of 
the  15th  of  December  did  not  preclude  the  plaintiff 
from  claiming  the  return  of  the  deposit.  Ib. 

Held,  fourthly,  that  the  absence  of  any  opinion 
by  the  judge  at  the  trial,  whether  the  letters  of 
application  and  allotment  constituted  a  binding 
contract,  was  no  ground  for  a  new  trial,  as  that 
was  a  question  of  law,  and  not  of  fact  for  the 
jury.  Ib. 

Defendant  was  the  treasurer  of  a  Derby  lottery, 
and  received  the  subscriptions.  Tickets,  marked 
with  the  names  of  horses  entered  to  run  for  the 
Derby  stakes  were  issued  to  the  subscribers  ;  and 
it  was  understood  that  the  holder  of  a  ticket 
bearing  the  name  of  a  winning  horse  would  receive 
a  prize  in  money.  Defendant  received  5s.  for 
each,  and  was  to  pay  the  prizes.  The  holder  of  a 
ticket  purchased  of  defendant  sold  it  to  plaintiff. 
There  was  no  written  contract  between  any  of 
the  parties,  and  the  party  who  bought  of  defendant 
subscribed  as  for  himself.  The  horse  named  on 
plaintiff's  ticket  won  : — Held,  that  plaintiff  could 
not  recover  the  amount  of  the  prize  from  the 
defendant,  there  being  no  privity  between  them. 
Jones  v.  Carter,  8  Q.  B.  134. 

A  sum  of  money  allowed  in  account  by  mistake 
on  a  settlement  between  plaintiff  and  defendant, 
when  defendant  paid  the  balance  after  deduction 
of  that  sum,  cannot  be  recovered  back  in  an 
action  for  money  had  and  received,  the  sum 
allowed  never  having  passed  between  the  parties 
otherwise  than  by  such  allowance.  Lee  v.  Merrett, 
8  Q.  B.  820. 

Proof  of  money  received  upon  a  condition  does 
not  support  a  count  for  money  had  and  received. 
Hardingham  v.  Allen,  17  L.  J.,  C.  P.,  198. 

On  the  14th  August,  defendants,  sharebrokers 
at  Liverpool,  bought  for  plaintiff,  in  their  own 
names,  thirty  railway  scrip  shares,  to  be  delivered 
on  the  next  account  day,  which  was  the  29th 
August,  at  the  price,  including  their  commission, 
of  14S/.  10s.  This  sum  plaintiff  transmitted  to 
defendants  on  the  26th  August,  and  requested 
them  to  forward  to  him  the  scrip.  On  the  22d 
August  the  railway  company  called  in  the  scrip 
for  registration,  and  before  it  re-issued,  which 
was  not  till  the  middle  of  December,  made  a  call 
of  51.  per  share.  Plaintiff  was  aware  of  these 
circumstances.  The  call  was  necessarily  paid  by 
the  party  selling  to  defendants,  and  he  presented 
the  shares  to  them,  with  the  additional  demand 
for  the  call.  Plaintiff  repudiating  the  transaction, 
they  declined  to  accept,  and  the  shares  were 
resold  at  a  loss  of  226/.,  which  defendants  paid 
to  the  original  seller: — Held,  that  the  14SI.  10s. 
was  not  money  received  in  the  first  instance  to  the 
use  of  plaintiff;  and  that  it  had  not  become  money 
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had  and  received  to  the  use  of  plaintiff,  by  a 
failure  of  consideration  produced  by  misconduct 
of  defendants,  inasmuch  as  it  was  the  duty  of 
plaintiff  to  supply  the  funds  for  meeting  the  call. 
M'Ewen  v.  Woods,  12  Jur.  329;  17  L.  J.,  Q.  B.,  206. 

Money  levied  by  a  regular  execution  under  a 
judgment,  valid  on  the  face  of  it,  cannot  be 
recovered  back  in  an  action  for  money  had  and 
received,  on  the  ground  that  judgment  was  signed 
or  execution  issued  fraudulently  for  the  whole  sum 
named  in  the  judgment,  when  part  had  been 
already  paid.  De  Medina  v.  Grove,  10  Q.  B.  152. 

The  remedy  in  case  of  such  fraud  is  by  motion 
to  the  Court  in  which  the  action  was  brought  to 
set  aside  the  judgment  or  the  execution.  Ib. 

Money  had  and  received  by  an  agent  under  a 
defeasible  contract,  ceases  to  be  had  and  received 
to  the  use  of  the  principal  when  the  contract  is 
defeated  ;  and  the  agent  may  show  this  as  a  defence 
against  the  principal,  though  the  fraud  was  entirely 
his,  and  the  principal  was  innocent  of  it.  Murray 
v.  Mann,  12  Jur.  634;  17  L.  J.,  Exch.,  256. 

For  Deposits  paid  upon  Undertakings  abandoned 
or  abortive.] — The  plaintiff,  by  a  letter  containing 
the  usual  undertaking  to  sign  the  parliamentary 
contract  and  subscribers'  agreement,  applied  for 
shares  in  a  railway  company  provisionally  regis- 
tered. He  never  signed  the  parliamentary  contract 
or  subscribers'  agreement,  nor  received  any  letter 
of  allotment,  but  he  paid  the  deposit,  and  received 
the  scrip  certificates  for  500  shares.  The  certifi- 
cates were  in  the  usual  form,  and  stated  that  the 
parliamentary  contract  and  subscribers'  agreement 
had  been  signed  by  the  person  to  whom  the  certifi- 
cate was  issued.  The  scheme  proved  abortive. 
In  an  action  against  one  of  the- managing  com- 
mittee to  recover  back  the  deposit: — Held,  that 
the  plaintiff  had  put  himself  in  the  same  position 
as  if  he  had  signed  the  parliamentary  contract 
and  subscribers'  agreement.  Clements  v.  Todd, 
5  Railw.  Cas.  132;  1  Exch.  Rep.  269;  17  L.  J., 
Exch.,  31. 

A  party  who  applied  for  shares  in  a  projected 
railway  company  received  a  letter  of  allotment 
containing  the  following  terms  : — "  The  directors 
assume  the  right  to  carry  out  their  intentions  by 
the  adoption  of  all  such  measures  as  they  may  deem 
requisite  for  obtaining  the  necessary  parliamentary 
powers  to  form  a  company,  for  the  construction  of 
the  entire  railway  or  any  part  of  it,  with  such 
branches,  extensions,  or  alterations  as  they  may 
find  expedient,  and  to  apply  the  amount  paid  for 
deposits  in  discharge  of  any  liabilities  incurred  by 
them  under  the  general  powers  vested  in  them  for 
the  prosecution  of  the  undertaking.  A  subscri- 
bers' agreement  and  a  parliamentary  contract,  in 
such  form  and  with  such  provisions  as  the  com- 
mittee may  think  necessary,  will  be  prepared  and 
lie  at  the  company's  offices  for  signature  from  &c. 
to  &c.  both  inclusive."  The  allottee  paid  the  re- 
quired deposit  on  his  shares ;  and,  the  scheme 
afterwards  proving  abortive,  sued  one  of  the  di- 
rectors for  his  money  : — Held,  that  by  the  terms  of 
the  letter  of  allotment  the  directors  were  empow- 
ered to  lay  out  the  deposits  received  from  the 
allottees  in  the  necessary  expenses  incurred  in  at- 
tempting to  carry  out  the  scheme,  and  were  only 
liable  to  refund  the  surplus  after  deducting  those 
expenses ;  but  that  they  ought  not  to  be  allowed 
any  expenses  incurred  either  after  the  undertaking 
was  abandoned,  or  after  it  was  clear  that  no  suffi- 
cient number  of  subscribers  could  be  obtained  to 
enable  them  to  go  on  with  it.  Jones  v.  Harrison, 
VOL.  VI. — 5 


2  Exch.  Rep.  52  ;  5  Railw.  Cas.  138 ;  12  Jur.  122 ; 
17  L.J.,  Exch.,  132. 

Semble,  that,  in  an  action  to  recover  a  deposit 
paid  under  such  circumstances,  the  onus  lies  on 
the  defendant  to  justify  the  expenses  which  he  pro- 
poses to  deduct  from  the  deposits.  Ib. 

An  allottee  of  shares  in  a  railway  company  pro- 
visionally registered,  paid  a  deposit  of  21.  12s.  6d. 
per  share,  and  signed  the  subscribers'  agreement, 
which  gave  the  provisional  directors  power  to 
carry  on  the  undertaking  or  any  part  of  it,  or  to 
abandon  the  whole  or  any  part  of  it ;  and  out  of 
the  monies,  which  should  come  to  their  hands  by 
way  of  deposit  or  otherwise,  to  make  such  deposits 
or  investments  as  might  be  required  by  the  stand- 
ing orders  of  Parliament,  &c.,  and  also  to  pay  sa- 
laries, &c.,  and  also  the  costs  of  obtaining  acts  of 
Parliament,  &c.,  and  generally  to  apply  such 
monies  in  paying  and  satisfying  all  other  costs,  ex- 
penses, or  liabilities,  which  they  might  incur  in 
relation  to  the  undertaking.  The  scheme  proved 
abortive,  and  the  company  was  dissolved  under 
the  provisions  of  the  9  &  10  Viet.  c.  28.  In  an 
action  to  recover  back  the  deposit — Held,  that  the 
plaintiff,  by  executing  the  deeds,  had  authorized 
the  directors  to  dispose  of  the  money,  and,  there- 
fore, could  not  recover  back  any  part  of  the 
deposit.'  Garwood  v.  Ede,  1  Exch.  Rep.  264 ; 
5  Railw.  Cas.  134;  17  L.  J.,  Exch.,  29. 

In  1845,  a  railway  company,  provisionally  regis- 
tered, issued  a  prospectus,  which  stated  the  capi- 
tal to  be  1,500,000/.,  in  60,000  shares  of  25/.  each. 
The  plaintiff,  having  applied  for  shares,  and 
having  received  a  letter  of  allotment  for  forty 
shares  requiring  him  to  pay  the  sum  of  105/.,  as  a 
deposit  thereon,  on  or  before  the  16th  day  of  Oc- 
tober, paid  the  amount  on  that  day.  On  the  4th 
of  November,  the  plaintiff  signed  the  subscribers' 
agreement,  containing  the  usual  terms  as  to  the 
disposition  of  the  deposits.  Of  the  whole  amount 
of  shares,  about  35,000  were  allotted,  and  out  of 
this  number  deposits  were  paid  up  on  18,160  only. 
These  facts  were  not  communicated  to  the  plain- 
tiff before  signing  the  deed  : — Held,  in  an  action 
by  the  plaintiff  to  recover  from  a  member  of  the 
managing  committee  the  whole  amount  of  his  de- 
posits, that  the  withholding  of  the  above  facts  did 
not  amount  to  a  fraud,  so  as  to  avoid  the  sub- 
scribers'agreement.  Vanev.  Cobbold,  12  Jur.  60; 
17  L.  J.,  Exch.,  97  ;  S.  P.  Atkinson  v.  Pocock,  Ib. 

In  an  action  for  money  had  and  received,  brought 
by  a  depositor  against  one  of  the  committee  of 
management  of  a  projected  railway  company,  it 
appeared  from  the  prospectus,  that  the  capital  was 
to  have  been  3,000,000/.,  in  120,000  shares,  depo- 
sit I/.  7s.  6d.  per  share.  The  plaintiff  requested 
an  allotment  of  sixty  shares,  stating,  "  I  undertake 
to  accept  the  same,  subject  to  the  regulations  of 
the  company,  and  to  sign  the  legal  documents, 
and  to  pay,  when  required,  the  deposit."  To 
this  the  following  answer  (in  substance)  was  sent: 
— "Not  transferable.  The  L.  and  E.  Railway 
Company.  Capital  3,000,000/.,  in  120,000  shares 
of  25Z.  each,  &c.  Sir, — The  committee  have,  at 
your  request,  allotted  you  sixty  shares,  upon  con- 
dition that  the  deposit  be  paid  on  or  before  the 
18th  of  October,  in  default  of  which  such  allotment 
will  be  forfeited."  Before  the  day  so  appointed 
for  the  payment  of  the  deposit,  the  committee  of 
management  issued  an  advertisement,  stating,  that 
they  had  completed  the  allotment  of  shares,  and 
apologizing  to  disappointed  applicants.  There 
was  evidence  that  the  plaintiff  saw  this  advertise- 
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ment,  within  a  day  or  two  he  paid  his  deposit, 
and  he  afterwards  executed  the  subscription  deed, 
which  gave  authority  to  the  committee  to  pay  ex- 
penses out  of  the  sum  subscribed.  The  committee 
alloted  only  58,000  shares,  though  they  had  had 
the  opportunity  of  alloting  the  whole  120,000. 
The  deposits  had  been  expended,  and  there  were 
no  funds  to  make  the  deposit  required  by  the 
House  of  Commons.  The  plaintiff,  with  the  know- 
ledge of  the  last  two  circumstances,  attended  a 
meeting,  which  was  called,  of  the  shareholders, 
and  moved  that  the  deposits  should  be  returned, 
but  was  outvoted.  Afterwards  the  scheme  wa-s 
abandoned: — Held,  first,  that  the  application  for 
and  the  allotment  of  the  shares  did  not,  at  the 
time  when  the  plaintiff  paid  the  deposit,  constitute 
a  contract  binding  upon  the  plaintiff  to  take  and 
pay  for  shares  in  a  concern  consisting  of  58,000 
shares  only.  Wontner  \.  Shairp,  4  Railw.  Cas. 
542  ;  4  C.  B.  404 ;  17  L.  J.,  C.  P.,  38. 

Held,  secondly,  that  the  application  being  un- 
conditional, and  the  form  of  the  allotment  condi- 
tional, the  contract  was  not  on  that  account  binding 
upon  the  plaintiff.  Ib. 

Held,  thirdly,  that  the  jury  were  warranted  in 
saying,  that  the  advertisement,  stating  that  the 
committee  had  completed  the  allotment  of  shares, 
•was  a  fraudulent  misrepresentation,  and  a  material 
inducement  to  the  plaintiff  to  pay  his  money,  and 
that  the  plaintiff  was,  therefore,  entitled  to  re- 
cover it  back  in  an  action  for  money  had  and 
received.  Ib. 

Held,  fourthly,  that  the  payment  of  the  deposit 
having  been  obtained  from  the  plaintiff  by  misre- 
presentation, the  deed  executed  by  him  under 
the  same  belief  formed  no  answer  to  the  ac- 
tion. Ib. 

Held,  fifthly,  that  the  plaintiff's  subsequent 
attendance  at  the  meeting  did  not  preclude  him 
from  bringing  the  action.  Ib. 

Against  Trustees.} — Where  money  has  been  re- 
ceived by  A.  upon  trust  to  make  payments  of  an 
unascertained  amount,  and  to  pay  the  surplus  to 
B.,  B.  cannot  sue  A.  for  money  had  and  received 
while  the  trusts  remain  open.  Edwards  v.  Bates, 
7  Man.  &  G.  590. 

B.  assigned  a  debt  due  to  him  to  A.,  in  trust  to 
pay,  1st,  certain  costs  ;  2dly,  a  debt  due  from 
B.  to  C.;  and,  3dly,  to  pay  over  the  surplus  to 
B.  The  amount  of  the  costs  and  of  the  debt  due 
from  B.  to  C.  had  not  been  ascertained: — Held, 
that  B.  could  not  maintain  an  action  against  A. 
for  money  had  and  received.  Ib. 

Held,  also,  that  it  was  not  necessary  for  A.  to 
plead  the  deed,  but  that  the  defence  was  open  to 
him  under  the  general  issue.  Ib. 

Against  Stakeholders.] — A  wager  of  less  than 
10/.  on  a  foot-race,  to  be  run  for  a  sum  under  10/., 
before  the  stat.  8  &  9  Viet.  c.  108,  s.  18,  was  legal 
and  valid,  and  neither  of  the  betters  could  recover 
back  his  stake  from  the  stakeholders  before  the 
determination  of  the  event.  Emery  v.  Richards, 
14  Mee.  &  W.  728  ;  15  Law  J.,  N.  S.,  Exch.,  49. 

In  an  action  for  money  had  and  received,  a 
plea  that  the  money  was  the  amount  of  a  prize  in 
an  illegal  lottery  held  by  the  defendant,  and  that 
he  paid  over  the  amount  to  J.  S.,  whom  he  con- 
ceived to  be  the  winner,  and  who  was  entitled  to 
receive  and  to  retain  the  money,  is  bad  for  dupli- 
city. Homes  v.  Lock,  1  C.  B.  524.  See  Gatty  v. 
Field,  15  Law  J.,  N.  S.,  Q.  B.,  408  ;  10  Jur.  980. 

J.j    a    subscriber    to    a   lottery   for   the   Derby 


stakes  established  by  defendant,  drew  a  ticket  and 
sold  it  to  plaintiff.  The  agreement  was,  that 
the  holders  of  the  tickets  having  on  them  the 
names  of  the  first  and  second  horses  should  have 
prizes.  The  ticket  which  J.  drew  had  on  it  the 
name  of  the  second  horse.  Defendant  had  no 
notice  of  the  transfer  of  the  ticket  to  plaintiff  till 
after  the  race  was  run  : — Held,  that  plaintiff  could 
not  maintain  an  action  for  money  had  and  received 
against  defendant.  Jones  v.  Carter,  15  Law  J., 
N.  S.,  Q.  B.,  96;  10  Jur.  33. 

The  plaintiff  entered  his  horse  for  a  steeple- 
chase, one  of  the  conditions  being,  that  no  groom 
or  professional  jockey  would  be  allowed  to  ride; 
and  another,  that  all  disputes  and  other  matters 
should  be  decided  by  the  steward,  whose  decision 
should  be  final.  The  plaintiff  entered  his  horse  to 
be  ridden  by  one  W.;  but  before  the  day  of  the 
race,  was  informed  by  the  steward,  that  he  con- 
sidered W.  a  professional  jockey,  and  that  the 
horse,  if  ridden  by  him,  would  be  no  horse  in  the 
race.  The  plaintiff  insisted  that  W.  was  qualified, 
and  on  the  race-day,  notwithstanding  a  similar  inti- 
mation from  the  steward  to  the  plaintiff,  W.  rode 
the  horse,  which  came  in  first.  On  the  following 
day,  the  steward  pronounced  the  second  horse  to 
be  the  winner,  and  by  his  directions  the  stakes 
were  paid  to  the  owner  of  that  horse  : — Held,  that 
the  steward  had  decided  the  question  within  the 
meaning  of  the  condition  ;  that  his  decision  was 
final,  although  it  was  not  made  after  hearing  both 
parties  ;  and  that  the  plaintiff  could  not  recover 
the  stakes  from  the  stakeholder.  Eenbow  v.  Jones, 
14  Mee..  &  W.  193. 

Quaere,  whether,  where  a  party  claims  as  winner 
the  whole  of  the  stakes  deposited  on  an  illegal 
wager,  he  can  recover  back  his  own  stake  as 
money  received  to  his  use  by  the  stakeholder. 
Meering  v.  Hellings,  14  Mee.  &  W.  711. 

On  Account  stated.] — The  following  memoran- 
dum, "Mr.  C.,  I  beg  you  will  not  proceed  against 
me  for  A.  B.  for  the  1001.  which  I  owe  hej-,  and  I 
will  pay  her  as  soon  as  I  am  able,"  signed  by  the 
defendant,  though  it  might  be  prima  facie  evidence 
on  a  count  for  an  account  stated,  yet  held  not  to 
render  the  defendant  liable  on  such  a  count,  when 
it  appeared  that  the  debt  in  respect  of  which  the 
memorandum  was  written  was  due  from  the  de- 
ceased husband  of  the  defendant  to  the  former 
husband  of  the  plaintiff.  Fetch  v.  Lyon,  15  Law 
J.,  N.  S.,  Q.  B.,  393. 

A  promissory  note,  "  Five  months  after  date  I 
promise  to  pay  to  L.  P.'s  order  the  sum  of  23/.  2s. 
6d.,  being  the  amount  of  interest  due  on  a  pro- 
missory note,  from  the  undersigned  to  the  late  W. 
N.,  for  117J.,  dated  6th  of  July,  1838,  up  to  6th 
of  July,  1844,"  is  evidence  of  the  debt  of  1111. 
being  still  due,  and  will  support  a  count  on  an 
account  stated  with  L.  P.,  as  executor  of  W.  N. 
Perry  v.  Slade,  15  Law -J.,  N.  S.,  Q.  B.,  10;  10 
Jur.  31. 

In  an  action  of  debt,  containing  counts  for 
goods  sold  and  delivered,  interest,  and  on  an  ac- 
count stated,  plaintiff  proved  that  he  was  a  shop- 
keeper, and  that  defendant,  on  being  served  with 
the  writ,  indorsed  with  the  amount  sought  to  be 
recovered,  said  that  "he  would  call  and  pay  the 
bill."  The  following  paper,  without  date,  and  in 
the  handwriting  of  defendant,  was  also  given  in 
evidence: — "I  send  you  41.,  and  will  pay  the 
balance  in  the  book  in  a  week."  The  jury  having 
found  for  plaintiff, — Held,  first,  that  the  paper  was 
rightly  received  in  evidence.  Moseley  v.  Rea.de, 
10  Jur.  18. 
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Held,  secondly,  that  there  was  no  evidence  to 
support  the  count  for  interest  or  the  account 
stated.  Ib. 

Held,  thirdly,  that,  although  the  judge  at  Nisi 
Prius  had  done  wrong  in  telling  the  jury  that  the 
conversation  with  the  sheriff's  officer  was  evi- 
dence of  an  account  stated,  a  new  trial  ought  not 
to  be  granted,  as  the  first  count  was  proved,  and 
defendant's  counsel  had  not  required  the  several 
counts  to  be  put  separately  to  the  jury.  Ib. 

Held,  that  an  agreement  respecting  the  transfer 
of  an  interest  in  land,  required  by  the  Statute  of 
Frauds  to  be  in  writing  and  signed,  cannot  be  en- 
forced by  an  action  upon  the  agreement  against 
the  transferee  for  the  stipulated  consideration, 
notwithstanding  that  the  transfer  has  been  effected, 
and  nothing  remains  to  be  done  but  to  pay  the 
consideration  ;  but  that  when,  after  the  transfer, 
the  transferee  admits  to  the  transferror  that  he 
owes  him  the  stipulated  price,  the  amount  may  be 
recovered  in  a  count  upon  an  account  stated. 
Cocking  v.  Ward,  1  C.  B.  858  ;  15  Law  J.,  N.  S., 
C.  P.,  246. 

A  count  in  assumpsit  stated,  that  A.  was  the 
'  occupier  of  a  farm  as  tenant  to  one  V.,  that  B.  (the 
defendant)  was  desirous  of  renting  the  farm  from 
V.,  and  had  applied  to  and  requested  A.  to  sur- 
render and  relinquish  possession  thereof  to  V., 
and  to  endeavour  to  prevail  upon  V.  to  accept  of 
such  surrender,  and  to  accept  B.  as  tenant  in  lieu 
of  A.;  and  that,  in  consideration  that  A.  would 
surrender  and  relinquish  possession  of  the  farm  to 
V.,  and  would  also  apply  to  V.,  and  endeavour  to 
prevail  upon  him  to  accept  of  such  surrender,  and 
to  accept  B.  as  tenant  in  lieu  of  the  plaintiff,  B. 
promised  to  pay  A.  100/.  when  he  should  become 
such  tenant.  It  then  averred,  that  A.  did  surren- 
der and  relinquish,  &c.,  and  did  apply  to,  and 
endeavour  to  prevail  upon  V.  to  accept  of  such 
surrender,  and  to  accept  B.  as  tenant  in  lieu  of  A., 
and  that  V.  accepted  the  surrender,  and  accepted 
B.  as  tenant;  but  that  B.  refused  to  pay  the  100/.: 
— Held,  that  this  was  a  contract  for  an  interest  in 
or  concerning  lands,  and,  therefore,  that  the  spe- 
cial count  could  only  be  proved  by  a  note  or  me- 
morandum in  writing,  in  conformity  with  the  fourth 
section  of  the  Statute  of  Frauds.  But  held,  that 
A.  was  entitled  to  recover  the  1001.  upon  a  count 
on  an  account  stated,  upon  proof  that  B.  had, 
since  he  obtained  possession  of  the  farm,  acknow- 
ledged his  liability,  and  promised  to  pay  that 
sum.  Ib. 

Debt  on  a  note  for  151.,  with  a  count  for  301.  on 
an  account  stated.  First  plea  to  the  first  count, 
alleging  special  circumstances  as  to  the  making  of 
the  note,  which  showed  that  it  was  given  upon  a 
misrepresentation,  and  without  consideration.  Se- 
cond plea,  as  to  15/.,  parcel  of  the  money,  and 
causes  of  action  in  the  last  count  mentioned,  that 
the  making  of  the  note  in  the  first  count  was  and 
is  the  account  stated  in  the  last  count,  so  far  as 
the  same  relates  to  the  sum  of  15Z.,  parcel  &c., 
and  that  the  allegations  and  statements  by  defend- 
ant made  in  his  first  plea  were  and  are  true,  modo 
et  forma.  On  special  demurrer  to  the  second 
plea,  on  the  ground  that,  professing  to  answer 
part  of  the  count  on  the  account  stated,  it  never- 
theless presented  an  answer  to  the  cause  of  action 
in  the  first  r.ount  also, — Held,  that  the  plea  was 
good.  Hammond  v.  Dayson,  15  Law  J.,  N.  S., 

To  a  declaration  containing  two  counts,  the  first 

i   a   promissory  note  for  151.,  the  second  in  307. 

on  an  account  stated ;  the  defendant  pleaded  to  the 


first  count  a  plea  alleging  special  circumstances 
as  to  the  making  of  the  note,  which  showed  that  it 
was  given  without  consideration,  and  upon  a  mis- 
representation of  facts;  and  he  then  pleaded  as  to 
15/.,  parcel  of  the  money  and  causes  of  action  in 
the  last  count  mentioned,  that  the  making  of  the 
note  in  the  first  count  mentioned  was  and  is  the 
said  account  stated  in  the  last  count  mentioned, 
so  far  as  the  same  relates  to  the  said  sum  of  15/., 
parcel,  &c.;  and  the  several  allegations  and  state- 
ments by  the  defendant  made  in  his  first  plea  were 
and  are  true,  modo  et  forma.  On  special  demurrer 
to  the  second  plea,  on  the  ground  that,  though  it 
professed  to  answer  only  a  part  of  the  count  on 
the  account  stated,  it  nevertheless  presented  an 
answer  to  the  first  count  also: — Held,  that  the 
plea  was  good.  Hammond  v.  Dayson,  15  M  &  W. 
373. 

In  August,  1844,  defendant  gave  plaintiff  a  pro- 
missory note  for  231.  2s.  Sd..,  which  the  note  de- 
scribed as  being  the  amount  of  interest  due  on  a 
promissory  note  for  117/.  4s.,  dated  6th  July, 
1838,  up  to  6th  July,  1844:— Held,  to  be  evidence 
for  a  jury  of  an  account  stated  in  August,  1844,  of 
a  then  subsisting  debt  of  117/.  4s.  Perry  v.  Slade, 
8  Q.  B.  115. 

Declaration  for  work  and  labour  as  attorney. — 
Plea  to  the  whole  declaration,  that  the  account 
was  stated  in  respect  of  work  done  as  an  attorney, 
and  that  no  signed  bill  was  delivered,  as  required 
by  the  statute  : — Held  a  good  answer  to  the  count 
on  the  account  stated.  Brooks  v.  Bockett,  16  Law 
J.,  Q.  B.,  178;  11  Jur.  284. 

An  award,  made  under  a  submission  of  demands 
either  liquidated  or  unliquidated,  is  no  evidence 
of  an  account  stated  by  either  of  the  parties  to  the 
submission.  Bates  v.  Townley,  2  Exch.  Rep.  152; 
12  Jur.  606. 

In  order  to  constitute  an  account  stated,  the  ad- 
i  mission  of  liability  must  be  made  to  the  opposite 
party  or  his  agent — Per  Parke,  B.     76. 

An  I.  O.  U.  is  evidence  of  an  account  stated  be- 
tween the  holder  and  the  party  signing  it,  but  not 
of  money  lent  to  him  by  the  holder.  Fesenmayer 
v.  Adcock,  16  M.  &  W.  449. 

Defendant,  a  widow,  being  pressed  to  pay  M.  a 
debt  owing  from  her  deceased  husband  to  the  de- 
ceased husband  of  M.,  signed  and  gave  to  M.'s 
attorney  the  following  note,  addressed  to  the  at- 
torney:  "I  beg  you  will  not  proceed  against  me 
for  M.  for  the  sum  of  1001.  and  interest  which  I 
owe  her;  I  will  pay  the  interest  amounting  to  91. 
due  on  the  23d  of  December  next,  and  the  princi- 
pal as  soon  as  I  am  able  :" — Held,  that  this  did  not 
support  a  count  in  debt  for  interest  upon,  and  for- 
bearance by  M.  to  defendant,  at  her  request,  of, 
monies  owing  from  defendant  to  M.,  nor  a  count 
in  debt  for  money  found  to  be  due  from  defendant 
to  M.  on  an  account  stated  between  them.  Fetch 
v.  Lyon,  9  Q.  B.  147. 

In  an  action  to  recover  sums  received  by  the 
defendant,  as  servant  to  the  plaintiff,  the  defend- 
ant put  in  evidence  the  following  memorandum, 
written  by  the  plaintiff  on  the  back  of  an  un- 
stamped receipt,  "  balanced  up  to  this  day  as  per 
Cash  Book,  19th  November,  1845,  S.  F.":— Held, 
that  this  memorandum  was  admissible  without  a 
stamp,  though  the  receipt  on  which  it  was  written 
was  not;  and  that,  the  absence  of  any  evidence 
by  the  plaintiff  to  the  contrary,  it  was  evidence 
that  up  to  the  day  of  its  date  the  account  between 
the  parties  had  been  adjusted,  and  that  nothing 
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was  then  due  from  the  defendant.  Finney  v.  Tootel, 
12  Jur.  291;  17  L.  J.,  C.  P.,  158. 

Pleadings  in  Indebitatus  Assumpsit — Declara- 
tions.}— Defendant  entered  into  an  agreement  in 
writing  with  plaintiff,  by  which  he  was  to  board 
end  lodge  with  plaintiff  at  a  certain  weekly  sum, 
and  plaintiff  agreed  to  take  in  payment  for  the 
board  and  lodging  certain  furniture  of  the  de- 
fendant then  in  the  plaintiff's  house.  The  furni- 
ture having  afterwards,  and  before  plaintiff  had 
appropriated  it,  been  taken  in  execution  for  a 
debt  of  the  defendant  to  another  party, — Held, 
that  the  plaintiff  was  entitled  to  recover  for  board 
and  lodging  generally,  as  if  the  special  contract 
had  never  existed.  Keys  v.  Harwood,  15  Law  J., 
N.  S.,  C.  P.,  207. 

The  first  count  of  the  declaration  stated  that 
the  plaintiff,  by  A.  B.,  "h  attorney,  complains 
of  the  defendant,  who  h  been  summoned,"  and 
alleged  as'  a  breach  in  the  count  on  the  account 
stated,  that  the  defendant  ha  not  paid  the 
same,"  &c.  The  second  count  was  for  work 
done  and  materials  provided  for  the  defendant, 
"at  h  request:" — Held,  on  demurrer,  that 
the  first  and  third  counts  were  good,  and  that 
the  second  count  was  bad.  Berdoe  v.  Spittle, 
16  Law  J.,  Exch.,  258. 

In  an  action  for  work  and  labour,  where  there 
had  been  a  breach  of  contract  on  the  part  of  the 
plaintiff, — Held,  that  under  the  common  counts  he 
could  not  recover  a  quantum  meruit,  nor  prove 
that  his  breach  of  contract  arose  from  the  defend- 
ant's default.  Hewley  v.  Stokes,  2  Car.  &  K.  435 — 
Erie. 

Declaration  containing  three  counts  commenced, 
that  "A.  B.  by  h  attorney  complains,  &c., 
who  h  been  summoned  ;"  second  count  for 
work  and  materials,  "provided  for  the  defendant 
at  h  request."  Breach  in  last  count,  "  that 
defendant  ha  not  paid  the  same  :" — Held,  on 
special  demurrer,  that  the  first  and  last  counts 
were  good ;  second  bad.  Berdoe  v.  Spittle, 
1  Exch.  Rep.  175. 

The  writ  was  in  an  action  of  debt,  and  the 
commencement  of  the  declaration  was  in  the 
form  usual  in  debt.  The  first  count  was  good 
either  in  debt  or  in  assumpsit,  and  the  second 
and  only  other  count  was  a  good  count  in  as- 
sumpsit:— Held,  that  this  was  a  good  declaration 
in  assumpsit,  and  should,  therefore,  be  set  aside 
for  irregularity,  as  varying  from  the  process. 
Moore  v.  Foster,  17  L.  J.,  C.  P.,  101. 

Held,  also,  that  under  these  circumstances  the 
plaintiff  could  not  insist  that  the  declaration  was 
demurable  for  misjoinder  of  a  count  in  debt  with 
a  count  on  promises,  as  an  answer  to  an  applica- 
tion to  set  it  aside  for  irregularity.  16. 

A  menial  servant,  who  has  been  discharged 
without  cause,  cannot,  under  the  common  in- 
debitatus  count  for  wages,  recover  wages  for  the 
month  subsequent  to  his  discharge.  He  ought  to 
declare  specially.  Fewings  v.  Tindal,  1  Exch. 
Rep.  295;  17  L.  J.,  Exch.,  18. 

Pleadings  in  Special  Assumpsit.] — A  declaration 
in  assumpsit  stated,  that  the  defendant  was  an 
attorney,  and  that,  in  consideration  that  the 
plaintiff  would  retain  him  as  such  attorney,  to 
conduct  an  action  of  tort  at  the  suit  of  B.  against 
L.,  the  defendant  promised  to  fulfil  his  duty  as 
such  attorney  in  and  about  prosecuting  the  said 
action  and  recovering  damages  ;  that  the  defend- 
ant did,  under  the  retainer,  commence  an  action 
against  L.}  in  which  judgment  was  recovered 


against  him  for  561.;  that  the  defendant  after- 
wards, as  such  attorney  as  aforesaid  for  obtaining 
satisfaction  of  the  said  damages,  sued  out  a  fi.  fa. 
against  L.,  to  which  the  sheriff  returned,  that  he 
had  levied  91.,  part  of  the  damages,  and  nulla 
bona  as  to  the  residue ;  that  the  defendant,  as 
such  attorney  as  aforesaid  for  obtaining  satisfac- 
tion of  the  residue,  issued  a  ca.  sa.,  under  which 
L.  was  imprisoned,  and  paid  the  residue  of  the 
damages  to  the  gaoler,  who  paid  the  same  to  the 
defendant  as  such  attorney  as  aforesaid  ;  and  that, 
before  he  received  the  same,  he  sent,  as  such  at- 
torney as  aforesaid,  to  the  gaoler  a  discharge  of 
L.  out  of  custody,  by  virtue  whereof  he  was  dis- 
charged. Breach,  that  although  the  defendant 
received  the  said  damages,  and  the  plaintiff  paid 
to  him,  as  such  attorney  as  aforesaid,  his  costs  of 
prosecuting  the  said  action,  he  did  not  pay  over 
to  B.  or  the  plaintiff  the  residue  of  the  said 
damages  : — Held,  that  this  declaration  was  bad 
on  special  demurrer,  for  not  showing  distinctly 
that  the  money  was  received  by  the  defendant 
under  his  original  retainer  by  the  plaintiff  in  the 
action  against  L.  Bevins  v.  Hulme,  15  Mee.  & 
W.  88  ;  3  Dowl.  &  L.  309,  722  ;  15  Law  J.,  N.  S., 
Exch.,  226. 

Declaration  in  assumpsit,  reciting  a  writ  issued 
on  the  2Sth  of  November,  1843,  charged  that  here- 
tofore, to  wit,  on  the  29th  day  of  December,  A.  D. 
1830,  defendant  contracted  that  he  would,  within 
twelve  months  from  a  certain  day,  to  wit,  the  day 
and  year  aforesaid,  supply  plaintiff  with  certain 
articles.  Breach,  that  defendant  did  not  nor  would, 
within  twelve  months  from  the  said  day,  to  wit,  the 
day  and  year  aforesaid,  supply  the  articles.  Plea, 
that  the  cause  of  action  did  not  accrue  within  six 
years  next  before  the  commencement  of  the  suit. 
Replication,  that  defendant,  when  the  action  ac- 
crued, was  beyond  seas;  and  that  the  action  was 
commenced  within  six  years  of  his  first  return  after 
such  accruing.  Rejoinder,  that  the  promise  was 
made  by  defendant  jointly  with  W.  ;  that,  after  the 
accruing  of  the  action,  and  more  than  six  years  be- 
fore the  commencement  of  the  suit,  W.  was  in  the 
kingdom,  and  might  have  been  sued.  On  demurrer 
to  the  rejoinder, — Held,  first,  that  the  declaration 
was  substantially  good,  the  averments  showing  that 
twelve  months  had  elapsed  before  the  action  ;  and, 
further,  that  the  plea  might  be  resorted  to  as  show- 
ing that  the  twelve  months  had  so  elapsed.  Fan- 
nin  v.  Anderson,  7  Q.  B.  811. 

Held,  secondly,  that  the  rejoinder  was  no  answer 
to  the  replication  ;  for  that,  under  stat.  4  Anne, 
c.  16,  s.  19,  if  a  right  of  action  accrue  against 
several  persons,  one  of  whom  is  beyond  seas,  the 
Statute  of  Limitations  does  not  run  till  his  return, 
though  the  others  ha*e  never  been  absent  from  the 
kingdom.  Ib. 

The  declaration  stated  that  the  plaintiff  had 
agreed  with  200  other  persons  to  endeavour  to  form 
a  joint-stock  company  for  making  a  certain  railway  ; 
that  a  deposit  of  21.  2s.  for  each  share  was  to  be 
paid  by  the  allottees;  that  the  plaintiffs  were  the 
committee  of  management  of  the  said  company, 
and  that  they  allotted  to  the  defendant  twenty-five 
shares  in  the  said  company,  upon  the  terms,  that  a 
deposit  of  21.  2s.  per  share  should  be  paid  by  the 
defendant  on  or  before  the  9th  of  November,  1845, 
to  the  account  of  the  company,  to  certain  bankers 
then  agreed  upon,  to  wit,  &c.;  of  all  which  premi- 
ses defendant  then  had  notice.  The  declaration 
then  averred  mutual  promises,  and  alleged,  that, 
although  the  plaintiffs  were  always  ready  and  will- 
ing to  fulfil  all  things  on  their  parts,  and  although 
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the  9th  day  of  December  had  elapsed,  yet  the 
defendant  did  not,  before  the  9th  day  of  December, 
pay  to  the  said  bankers  the  deposit  of  21.  2s.  Fourth 
plea,  that  the  plaintiffs  were  not  always  ready  and 
willing  to  perform  the  terms  in  the  declaration 
mentioned;  fifth,  that  the  defendant  had  not  notice 
of  the  said  several  premises  in  the  declaration 
mentioned;  sixth,  that,  before  the  commencement 
of  the  suit,  the  plaintiffs  and  the  company,  without 
the  consent  of  the  defendant,  agreed  to  abandon, 
and  did  abandon,  their  endeavours  to  form  the 
company  : — Held,  on  demurrer,  that  the  pleas  were 
bad,  and  that  the  declaration  was  good.  Duke  v. 
Dive,  1  Exch.  36;  16  Law  J.,  Exch.,  234. 

Declaration  on  an  agreement  to  assign  premises 
to  plaintiff:  breach,  that  the  defendant  did  not 
make  out  a  good  title,  by  reason  whereof  plaintiff 
hath  been  necessarily  put  to  great  expense,  amount- 
ing to  a  large  sum  of  money,  in  and  about  inves- 
tigating the  title  of  defendant,  and  causing  the 
fixtures  to  be  valued  : — Held,  that,  under  this  alle- 
gation, plaintiff  might  recover  the  charges  of  a 
broker  and  an  attorney's  bill,  though  not  paid 
before  the  commencement  of  the  action.  Rich- 
ardson v.  Chosen,  16  Law  J.,  Q.  B.,  890;  11  Jur. 
890. 

In  assumpsit  for  not  delivering  railway  shares 
pursuant  to  a  contract,  the  plaintiff,  in  his  decla- 
ration, averred,  "  that  he  had  always,  from  the 
time  of  the  making  the  agreement,  been  ready  and 
willing  to  accept  the  transfer  of  the  shares  ;"  and 
that  although,  after  the  lapse  of  a  reasonable  time 
for  the  transfe^r,  he  requested  the  defendant  to 
transfer  the  shares,  and  tendered  and  offered  to 
pay  for  them,  the  defendant  did  not  transfer,  &c. 
Plea,  that  the  plaintiff  was  not  always,  from  the 
time  of  making  the  agreement,  ready  and  willing 
to  accept  the  transfer  &c.  : — Held,  on  special  de- 
murrer, that  the  allegation  of  time  in  the  declara- 
tion being  divisible,  the  traverse  was  too  large, 
and  the  plea  bad.  Tempest  v.  Kilner,  3  Railw. 
Cas.  790. 

The  declaration  stated,  that,  in  consideration 
that  the  plaintiff  had  become  tenant  to  the  defend- 
ant of  a  farm,  upon  the  terms,  that,  if  the  plaintiff 
should  receive  from  the  defendant  notice  to  quit, 
and  should  have  made  expensive  improvements 
upon  the  farm,  for  which  the  subsequent  crops 
should  not  have  compensated  the  plaintiff,  the 
farm  should,  upon  the  determination  of  the  ten- 
ancy, be  looked  over  by  two  men,  one  to  be  ap- 
pointed by  each  party,  and  that  the  persons  so 
appointed  should  determine  to  what  compensation 
the  plaintiff  should  be  entitled ;  the  defendant 
promised  the  plaintiff,  that,  if  the  tenancy  should 
be  determined,  and  the  plaintiff  should  have  made 
improvements  for  which  he  should  not  have  been 
compensated,  the  defendant  would,  at  the  plain- 
tiff's request,  appoint  a  person  for  such  purposes. 
Averment,  that  the  tenancy  was  determined  by 
the  defendant,  that  the  plaintiff  had  made  improve- 
ments, for  which  he  had  not  been  compensated ; 
that  although  the  plaintiff,  after  the  determination 
of  the  tenancy,  appointed  J.  D.  to  determine  the 
compensation,  and  J.  D.  was  ready  to  act,  of 
which  the  defendant  had  notice,  and  was  then  re- 
quested by  the  plaintiff  to  appoint  some  person  on 
his  behalf,  yet  the  defendant  did  not  nor  would 
appoint  some  person  in  that  behalf: — Held,  on 
special  demurrer,  that  the  declaration  was  ill,  in 
omitting  to  Btate,  that  the  plaintiff  had  requested 
the  defendant  to  appoint  a  valuer  before  the  com- 
mencement of  the  suit.  Lattimore  v.  Garrard, 
11  L.  J.,  Exch.,  100. 


The  declaration  stated,  that  the  plaintiff  agreed 
with  the  defendants  to  act  as  their  salesman  for  a 
year,  and  not  to  be  connected  with  any  other 
house  in  disposing  of  their  goods,  and  that  the  de- 
fendants agreed  to  pay  the  plaintiff  200Z.  for  such 
servitude.  Averment,  that  the  plaintiff  entered 
into  the  defendants'  service,  and  was  not  con- 
nected with  any  other  house,  and  had  always, 
until  the  expiration  of  one  year  from  the  making 
of  the  agreement,  been  ready  and  willing  and 
offered  to  remain  in  such  employ.  Breach,  that 
the  defendants  would  not  suffer  the  plaintiff  to  act 
as  their  salesman  during  the  remainder  of  the 
year,  but  discharged  him  from  the  performance  of 
his  agreement,  and  had  not  paid  him  the  200/. 
Plea,  as  to  the  non-payment  of  the  200/.,  that, 
after  the  plaintiff  had  ceased  to  be  in  the  defend- 
ants' employ,  and  during  the  said  year,  he  entered 
into  the  service  of  another  house,  and  became 
connected  with  that  house  in  disposing  of  their 
goods : — Held,  on  special  demurrer,  that  the  plea 
was  bad,  as  amounting  to  an  argumentative  denial 
of  the  plaintiff's  readiness  and  willingness  to  con- 
tinue in  the  defendants'  employment.  Spotswood 
v.  Barrow,  17  L.  J.,  Exch.,  98. 

Declaration  alleged,  that,  to  wit,  on  the  15th  of 
October,  in  consideration  that  plaintiff,  at  defend- 
ant's request,  would  enter  defendant's  service  and 
serve  him  for  a  certain  time,  to  wit,  on  the  day  and 
year  aforesaid,  to  wit,  till  the  service  should  be 
determined,  to  wit,  by  reasonable  notice  in  that 
behalf  on  either  side,  for  a  salary  named,  defend- 
ant promised  plaintiff  to  retain  and  employ  him  on 
the  terms  aforesaid,  and  pay  him  such  salary  and 
continue  him  in  such  service  until  such  service 
should  be  determined  as  aforesaid,  to  wit,  by 
reasonable  notice  (as  before);  that  plaintiff,  to  wit, 
on  the  day  and  year  aforesaid  entered  the  service 
of  defendant  on  the  terms  aforesaid,  and  had  al- 
ways, from  the  commencement  thereof  hitherto, 
been  ready  and  willing  to  remain  and  continue  in 
the  service,  &c.;  and,  during  all  that  time,  tendered 
and  offered  himself  to  serve  defendant  in  such 
service,  &c.,  of  all  which  defendant,  during  all  that 
time,  had  notice  ;  yet  defendant  did  not  nor  would 
continue  plaintiff  in  his  said  service  ;  but,  on  the 
contrary  thereof,  to  wit,  on  the  same  day  and  year 
aforesaid,  refused  to  suffer  plaintiff  to  continue 
any  longer  in  his  said  service,  and  discharged 
plaintiff  therefrom  without  any  previous  notice  in 
that  behalf,  and  without  any  reasonable  or  proba- 
ble cause  in  that  behalf,  and  had  thence  hitherto 
refused  any  longer  to  retain  plaintiff  in  his  said 
service.  On  special  demurrer — Held,  first,  that 
the  word  "  from"  was,  on  this  record,  to  be  taken 
as  including  the  15th  of  October  within  the  time 
of  service  contracted  for,  and  it  could  not,  there- 
fore, be  objected  that  defendant  appeared  to  have 
discharged  plaintiff  from  the  service  before  its 
commencement.  Wilkinson  v.  Gaston,  9  Q.  B. 
137. 

Held,  secondly,  that  the  declaration  was  not 
double  for  averring  plaintiff's  willingness  to  serve 
as  well  as  his  tender ;  and  that  issue  might  have 
been  taken  on  the  tender  alone.  Ib. 

Held,  thirdly,  that  the  declaration  was  not  bad 
for  want  of  an  allegation  that  the  plaintiff  had 
given  no  notice  to  determine  the  service,  there 
being  an  averment  that  he  always  was  willing  to 
serve,  and  continually  tendered  himself  to  do  so, 
of  which  defendant  had  notice.  Ib. 

The  declaration  stated,  that  the  plaintiffs  had 
agreed  with  others  to  endeavour  to  form  a  railway 
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company,  that  2/.  2s.  deposit  per  share  was  to  be 
paid  by  the  allottees  ;  that  the  plaintiffs  (the  com- 
mittee of  management)  allotted  shares  to  the  de- 
fendant upon  the  terms  of  the  payment  of  the 
deposit  by  the  defendant  on  or  before  a  stated  day 
to  certain  bankers,  of  all  which  premises  the  de- 
fendant had  notice.  The  declaration  then  averred 
mutual  promises,  the  readiness  of  the  plaintiffs  to 
fulfil  their  part ;  and  breach  by  defendant,  non- 
payment of  the  deposit.  The  defendant  pleaded, 
fourthly,  a  traverse  of  the  plaintiffs'  readiness  to 
fulfil  their  part  of  the  agreement ;  fifthly,  a  tra- 
verse of  the  notice  of  the  several  premises  in  the 
declaration  ;  sixthly,  that,  before  action  brought, 
the  plaintiffs,  without  the  consent  of  the  defendant, 
abandoned  their  endeavours  to  form  a  company,  and 
the  shares  of  the  defendant  were  thereby  worth- 
less: — Held,  on  special  demurrer  to  the  pleas, 
that  they  were  bad,  and  that  the  declaration  was 
good.  Duke  v.  Dive,  5  Railw.  Cas.  65;  1  Exch. 
Rep.  36  ;  S.  P.,  Duke  v.  Forbes,  1  Exch.  Rep.  356  ; 
5  Dowl.&  L.  198. 

Semble,  that  the  plaintiffs  were  the  proper  par- 
ties to  sue.  Ib. 

A  declaration  stated  in  the  first  count,  that  it 
was  agreed  between  the  defendant  and  the  plain- 
tiffs, that  the  defendant  should  sell  and  deliver  to 
the  plaintiffs  certain  iron  rails,  to  be  made  and 
delivered  of  certain  weights  and  shapes,  at  a 
price  stated  ;  and  the  said  rails  to  be  inspected 
and  certified  as  then  agreed  on,  and  to  be  of 
a  certain  quality ;  and  that  the  defendant  did 
make  and  deliver  certain  rails  as  and  for  the  rails 
of  such  quality  ;  and  alleging,  as  a  breach,  that 
the  rails  were  not  of  the  said  quality.  The  defend- 
ant pleaded,  that  the  said  rails  were,  according  to 
the  agreement,  to  be  inspected  by  an  agent  of  the 
plaintiffs,  who  was  at  liberty  to  approve  and  accept 
the  same,  if  he  should  think  fit ;  and  that  the  said 
rails  were  inspected  and  approved  and  accepted 
by  such  agent  on  the  delivery  of  the  same  : — Held, 
bad  in  substance,  as  not  answering  the  breach 
complained  of,  and  only  showing  performance  of 
one  of  the  stipulations  of  the  contract  set  out  in 
the  said  count.  Bird  v.  Smith,  12  Jur.  916;  17 
L.  J.,  Q.  B.,  309. 

Semble,  that  it  was  also  bad  in  form,  as  amount- 
ing to  the  general  issue.  Ib. 

To  the  second  count,  which  stated  that  the  de- 
fendant promised  to  deliver  rails  fit  and  proper 
for  the  purpose  of  a  certain  railway,  and  alleging, 
as  a  breach,  that  the  rails  delivered  were  not  fit 
and  proper  for  such  railway,  the  defendant  pleaded 
a  plea  similar  to  the  plea  to  the  first  count : — Held, 
that  the  plea  was  bad  in  substance,  for  the  same 
reason  as  the  plea  to  the  first  count ;  and  also  in 
form,  as  amounting  to  the  general  issue.  Ib. 

Plea  of  Non  Assumpsit.] — In  an  action  for  use 
and  occupation  under  general  issue,  defendant 
may  show  that  A.  B.  had  recovered  a  judgment  in 
ejectment  for  the  premises,  and  that  he  had  attorn- 
ed and  paid  the  rent  subsequently  accruing  due  to 
A.  B.,  to  avoid  being  turned  out  of  possession. 
Newport  v.  Hardy,  10  Jur.  333 — B.  C. — Coleridge. 

But,  with  respect  to  rent  previously  due,  he  can- 
not, under  the  general  issue,  set  up  as  a  defence, 
that  he  has  paid  it  to  A.  B.  Ib. 

Where,  in  an  action  of  assumpsit  on  a  bill  of 
exchange  and  on  an  account  stated,  defendant 
pleads  non  assumpsit  to  the  whole  declaration, 
plaintiff  cannot  sign  judgment,  either  generally  or 
on  the  first  count;  nor  can  he  sign  judgment  on 
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that  count,  and  enter  a  nolle  prosequi  to  the  other. 
Eddison  v.  Pegram,  10  Jur.  1090 — Exch. 

Semble,  that  the  plea  of  non  assumpsit  to  a 
count  in  assumpsit  on  a  bill  of  exchange  or  note, 
may  be  treated  by  the  plaintiff  as  a  nullity.  Id. — 
Parke. 

Semble,  that,  in  an  action  for  the  price  of  goods 
sold  and  delivered,  defendant  cannot  prove  under 
the  general  issue  that  the  dealing  was  for  ready 
money,  and  the  goods  were  paid  for  when  deliv- 
ered ;  but  the  payment  must  be  pleaded.  Little- 
child  v.  Banks,  7  Q.  B.  739. 

In  indebitatus  assumpsit  for  goods  sold  and  de- 
livered, the  defendant  cannot  show,  under  the 
plea  of  non-assumpsit,  that,  at  the  time  of  the  sale, 
the  goods  sold  did  not  belong  to  the  vendor,  and 
that  they  were  afterwards  reclaimed  by  the  real 
owner.  Walker  v.  Mellon,  2  Car.  &  K.  346 — Rolfe. 

Non-assumpsit  by  statute  5  &  6  Viet.  c.  122,  may 
be  pleaded  to  an  action  on  a  bill  of  exchange  or  a 
promissory  note.  Weeks  v.  Argent,  16  Law  J., 
Exch.,  209;  11  Jur.  525. 

In  assumpsit  for  goods  sold  and  delivered,  the 
defence  that  plaintiff  had,  before  the  sale  to  de- 
fendant, sold  the  goods  to  another  person,  cannot 
be  given  in  evidence  under  non  assumpsit ;  there 
must  be  a  special  plea  in  confession  and  avoid- 
ance. Walker  v.  Mellor,  12  Jur.  268;  17  L.  J., 
Q.  B.,  103. 

In  an  action  for  money  had  and  received  to  the 
plaintiff's  use,  non  assumpsit  puts  in  issue  both 
the  receipt  of  the  money  and  th«  Existence  of  the 
facts  which  make  it  a  receipt  to  the  use  of  plain- 
tiff. Owen  v.  Challis,  12  Jur.  701;  17  L.  J..  C.  P., 
266. 

Pleas  amounting  to  General  Issue.]  —  Action 
against  E.  and  H.,  attornies,  for  money  had  and 
received.  Plea,  that  the  plaintiff  had  retained  E. 
as  his  attorney,  and  was  indebted  to  him  for 
work;  and  thereupon  plaintiff  and  defendants 
agreed  that,  in  lieu  of  the  retainer  of  E.,  defend- 
ants should  be  jointly  retained  by  plaintiff  as  his 
attornies,  and  that  they  should  have  a  lien  upon 
all  monies  which  they  should  receive  for  plaintiff 
in  the  course  of  such  employment  to  the  amount 
of  all  debts  that  then  were,  or  thereafter  should 
be  due  from  plaintiff  to  E.  solely,  or  to  defendants 
jointly,  in  respect  of  the  retainers  and  work,  &c.; 
and  they  should  hold  and  apply  the  same  on 
account  and  in  discharge  of  such  debts  to  E. 
or  to  defendants  jointly,  and  thereout  pay  to  E. 
and  to  defendants  the  said  debts  respectively. 
Averment,  that  defendants,  on  such  joint  retainer, 
did  work,  &c.  for  plaintiff,  and  there  became  due 
and  was  still  due  from  him  to  them  in  respect 
thereof  a  certain  sum,  which,  together  with  the 
said  debt  to  E.  exceeded  the  amount  claimed  in 
this  action.  Defendants  received  the  amount  so 
claimed  to  the  use  of  plaintiff  in  the  course  of  their 
retainer,  and  as  the  attornies  of  plaintiff,  and  by 
virtue  of  their  retainer,  and  subject  to  the  said 
lien,  and  held  and  applied  part  thereof  (viz.  &c.) 
on  account  and  in  discharge  of  the  debt  due  to 
E.,  and  paid  him  the  same  and  the  residue  (viz. 
&c.)  on  account  and  in  discharge  of  the  debt  due 
to  defendants,  and  paid  themselves  the  same  :-*— 
Held,  a  bad  plea,  as  substituting  a  different  con- 
tract for  that  declared  upon,  and  consequently 
amounting  to  the  general  issue.  Williams  v.  Vines, 
6  Q.  B.,  355. 

The  declaration  stated,  that,  the  plaintiff  having 
brought  an  action  against  the  defendant  in  the 
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Exchequer  for  the  recovery  of  a  sum  of  money, 
and  issue  being  joined  in  it,  in  consideration  that 
plaintiff  would  forbear  all  proceedings  in  that 
action  until  the  14th  of  December,  except  the 
taxation  of  costs,  and  the  obtaining  a  judge's 
order  to  sign  judgment  therein,  the  defendant 
promised  on  that  day  to  pay  the  sum  of  money 
and  costs.  Plea,  setting  forth  the  judge's  order, 
which  directed,  that,  on  payment  of  the  sum  and 
costs  on  or  before  the  14th  of  December,  all  pro- 
ceedings should  be  stayed,  and  that,  in  default  of 
payment,  the  plaintiff"  should  be  at  liberty  to  sign 
judgment  and  issue  execution  for  the  sum  of 
money  and  costs;  and  alleging  that  the  promise 
to  pay  was  a  promise  deduced  from  that  order, 
.and  that  the  order  was  afterwards  set  aside  by 
the  Court  of  Exchequer: — Held,  on  special  de- 
murrer, that  the  plea  was  bad,  as  amounting  to 
the  general  issue.  Wade  v.  Simeon,  3  Dowl.  &  L. 
587;  15  Law  J.,  N.  S.,  C.  P.,  114;  10  Jur.  412. 

In  assumpsit  upon  an  agreement  by  the  plaintiffs 
to  supply,  and  the  defendant  to  receive,  certain 
bales  of  wool ;  and  breach,  that  the  defendant 
refused  to  receive  them,  the  defendant  pleaded, 
that  the  wool  to  have  been  delivered  was  to  have 
been  according  to  sample,  and  that  the  wool  ten- 
dered was  inferior  to  the  sample  : — Held,  on  spe- 
cial demurrer,  that  the  plea  did  not  amount  to  the 
general  issue.  Sieveking  v.  Dutton,  15  Law  J., 
N.  S.,  C.  P.,  276.' 

To  a  declaration  on  a  policy  of  assurance,  al- 
leging that  the  insurance  was  made  by  A.,  as 
agent  for  the  plaintiff,  and  on  his  account,  and 
for  his  use  and  benefit,  and  that  A.  received  the 
order  for  and  effected  the  insurance  as  such  agent, 
the  defendant  pleaded  the  policy  was  not  made 
by  A.  as  agent  for  the  plaintiff,  or  on  his  ac- 
count, or  for  his  use  and  benefit,  and  that  A.  did 
not  receive  the  order  for  or  effect  the  insurance 
as  such  agent: — Held,  bad,  on  special  demurrer, 
as  amounting  to  non  assumpsit.  Redmond  v.  S7nith, 
1  Man.  &  G.  457. 

To  an  action  for  money  had  and  received, 
defendant  pleaded,  that  a  race  was  about  to  be 
run,  and  that  an  illegal  game  called  "  a  lottery" 
was  set  up  by  defendant  for  subscribers  of  11. 
each ;  to  be  paid  to  defendant  under  regulations, 
in  substance,  that  the  subscriber,  whose  name 
should  be  drawn  out  of  a  box  next  after  the  name 
of  the  horse,  drawn  from  another  box,  which 
horse  should  be  placed  first  in  the  race,  should  be 
entitled  to  receive  from  defendant  1001.  The  plea 
then  alleged,  that  the  subscriptions  were  paid  by 
plaintiff  and  others  to  defendant,  and  that  plaintiff, 
under  the  regulations,  was  entitled  to  the  100/.: — 
Held,  that  the  plea  disclosing  a  transaction  within 
the  prohibition  of  the  Lottery  Acts,  10  &  11  Will. 
3,  c.  17,  and  42  Geo.  3,  c.  119,  was  good  in  form, 
as  setting  up  illegality  of  consideration  by  statute, 
and  did  not  amount  to  the  general  issue.  Allport 
v.  Nutt,  1  C.  B.  974;  3  Dowl.  &  L.  233;  S.  P., 
Gatty  v.  Field,  15  Law  J.,  N.  S.,  Q.  B..  408; 
10  Jur.  980. 

Declaration  upon  an  agreement,  whereby  it  was 
contracted  that  the  plaintiffs  should  supply  and 
the  defendant  to  receive  certain  bales  of  wool, 
and  alleging  as  a  breach  the  refusal  of  the  defend- 
ant to  receive.  Plea,  that  the  wool  contracted  for 
was  to  be  according  to  sample ;  but  the  wool 
tendered  was  inferior  to  sample  : — Held,  on  spe- 
cial demurrer,  that  the  plea  was  not  bad  as  amount- 
ing to  non-assumpsit.  Sieveking  v.  Dutton,  4 
Dowl.  &L.  197;  3  C.  B.  331. 


The  declaration  stated  that  the  plaintiff  had 
brought  an  action  against  defendant  in  the  Exche- 
quer to  recover  certain  monies ;  that  issue  had 
been  joined  therein  ;  and  that,  in  consideration 
that  plaintiff  would  forbear  proceeding  in  the 
action  until  a  certain  day,  defendant  promised  on 
that  day  to  pay  the  amount,  but  that  he  made 
default,  &c.  The  plea  set  forth  a  judge's  order 
for  staying  the  proceedings  in  the  action  in  the 
Exchequer  on  payment  of  the  money  on  the  day 
appointed  ;  that,  in  default  of  payment,  the  plain- 
tiff should  be  at  liberty  to  sign  judgment  and  issue 
execution  for  debt  and  costs,  and  averred  that  the 
promise  declared  on  was  a  promise  deduced  and 
implied  from  the  obtaining  and  making  that  order, 
and  that  the  order  had  been  subsequently  set  aside 
by  a  rule  of  the  Court  of  Exchequer  : — Held  bad 
on  special  demurrer,  as  amounting  to  non-assump- 
sit. Wade  v.  Simeon,  2  C.  B.  548. 

In  assumpsit  against  defendant  for  not  deliver- 
ing an  abstract  of  title,  the  declaration  set  out 
certain  conditions  of  sale,  and  among  others, 
"'that  the  vendor  would  deliver  an  abstract  of 
title  to  the  purchaser;"  and  the  breach  stated, 
that  the  defendant  had  not  delivered  to  the  plain- 
tiff any  abstract  showing  such  a  good  title  as  the 
plaintiff  was  entitled  to  require.  Plea,  that  at 
the  time  of  making  the  promise  it  was  agreed,  as 
part  of  the  contract,  that  the  defendant  should 
deliver  an  abstract  commencing  with  a  convey- 
ance from  B.  to  M.,  dated  1843  only,  and  that  the 
defendant  should  not  be  required  to  furnish  any 
other  abstract,  and  by  no  means  to  go  into  any 
previous  title  ;  and  that  the  defendant  did  furnish 
such  an  abstract : — Held  bad,  on  special  demurrer, 
as  amounting  to  the  general  issue.  Sharland  v. 
Leif child,  16  Law  J.,  C.  P.,  217;  11  Jur.  523. 

To  an  action  of  assumpsit  for  the  use  and  occu- 
pation of  furnished  apartments,  the  defendant 
pleaded,  that,  before  he  occupied  the  apartments 
by  permission  of  the  plaintiff,  he  held  them  as 
tenant  under  a  demise  from  one  A.  B.,  whose 
property  they  were;  that,  while  he  so  held  them, 
A.  B.  assigned  them  to  the  plaintiff;  that  the 
defendant  became  indebted  in  respect  of  the 
apartments,  and  that  he  paid  A.  B.  a  certain  sum 
of  money  for  them,  by  whom  it  was  accepted  in 
satisfaction  of  the  debt.  Averment,  that  the  de- 
fendant never  had  notice  of  the  assignment  to  the 
plaintiff;  that  he  never  agreed  to  become  the 
plaintiff's  tenant;  that  he  never  expressly  request- 
ed the  plaintiff  to  permit  him  to  occupy  the  apart- 
ments ;  and  that  he  never  expressly  promised  the 
plaintiff  to  pay  him  for  them  : — Held,  that  the 
plea  amounted  to  the  general  issue.  Cook  v.  Moy- 
lan,  1  Exch.  67;  16  Law  J.,  Exch.,  253. 

In  such  action,  the  defendant  pleaded,  that  the 
money  claimed  was  paid  to  him  and  others,  as 
members  of  a  committee  of  management  in  a 
railway  scheme,  by  way  of  deposits  on  shares 
allotted  by  them  to  the  plaintiff,  at  his  request ; 
and  that  the  plaintiff  and  other  shareholders 
agreed  to  form  a  partnership  for  carrying  on  the 
undertaking.  That  the  plaintiff  sought  to  recover 
his  deposits,  on  the  ground  that  the  scheme  had 
not  been  prosecuted  for  a  time  which  he  alleged 
to  be  unreasonable.  That,  after  the  passing  of 
the  9  &  10  Viet.  c.  28,  a  meeting  was  duly  held, 
at  which  it  was  resolved  that  the  partnership 
should  be  dissolved,  and  the  undertaking  aban- 
doned. That  the  affairs  then  became  liable  to  be 
wound  up,  as  on  th.e  dissolution  of  partnership, 
by  mutual  consent.  That  the  plaintiff's  claim 
was  part  of  the  affairs  to  be  wound  up,  and  that 


Ill         Attachment.         [DIGEST  OF  CASES.]         Attachment.        112 


they  had  not  been  wound  up,  nor  had  a  reasonable 
time  for  winding  them  up  elapsed  at  the  com- 
mencement of  the  suit : — On  special  demurrer, 
this  plea  was  held  bad,  as  amounting  to  the 
general  issue.  Ib. 

The  declaration  stated,  that  it  was  agreed  be- 
tween the  plaintiffs  and  the  defendant,  that  the 
plaintiffs  should  sell  to  the  defendant  1000  barrels 
of  flour,  to  arrive  at  Liverpool,  by  "  Hottinguer," 
from  New  York.  That,  should  the  vessel  be  lost 
before  arriving  at  Liverpool,  the  sale  should  be 
void.  Averment,  that  the  vessel  was  not  lost,  but 
did  arrive  at  Liverpool  from  New  York,  having  on 
board  1000  barrels  of  flour.  Breach,  that  the  de- 
fendant did  not  accept  the  said  flour.  Plea,  that 
the  "Hottinguer"  was  one  of  a  line-of-packet 
ships  sailing  from  New  York  to  Liverpool  at  fixed 
periods,  published  and  known  beforehand  amongst 
merchants  at  Liverpool ;  that  the  "  Hottinguer" 
was  to  have  set  sail  from  New  York  for  Liverpool 
three  weeks  before  the  said  agreement,  and  was, 
at  the  time  of  the  agreement,  expected  to  arrive 
at  Liverpool  within  a  week  after  ;  that  it  had  been 
published  and  believed,  amongst  the  merchants  at 
Liverpool,  that  the  vessel  was  to  arrive  there  in 
the  course  of  the  said  voyage,  which  voyage  was 
the  voyage  in  this  plea  mentioned  ;  that  the  plain- 
tiff had  notice  of  the  premises,  and  made  the 
agreement  with  reference  to  the  said  voyage,  and 
under  the  belief  that  the  "  Hottinguer"  had  sail- 
ed from  New  York  ;  that  the  said  vessel  had  not, 
at  the  time  of  the  agreement,  nor  did  she  at  any 
time  set  sail  upon  the  said  voyage  in  this  plea 
mentioned,  but  that  another  vessel  had  been  sub- 
stituted for  her,  by  reason  whereof  the  defendants 
refused  to  accept  and  pay  for  the  said  flour  : — 
Held,  that  the  plea  stated  a  different  contract  from 
that  alleged  in  the  declaration,  and  was  therefore 
bad,  as  amounting  to  non  assumpsit.  Mounsey  v. 
Perrott,  17  L.  J.,  Exch.,  281. 

In  a  declaration  in  assumpsit,  by  vendee  against 
vendor,  for  the  non-delivery  of  an  abstract  of 
title,  one  of  the  conditions  of  sale  set  out  was, 
that  the  vendor  would  deliver  an  abstract  of  title 
to  the  purchaser.  Plea,  that  it  was  part  of  the 
contract  that  the  defendant  should  deliver  an  ab- 
stract commencing  with  a  certain  conveyance, 
dated  1843  only,  and  not  be  required  to  show  any 
previous  title  ;  and  that  he  did  furnish  such  an 
abstract: — Held,  on  special  demurrer,  to  be  bad, 
as  amounting  to  the  general  issue.  Sharland  v. 
Lei/child,  5  Dowl.  &  L.  139  ;  4  C.  B.  529. 

Assumpsit,  for  the  use  and  occupation  of  fur- 
nished apartments.  Plea,  that,  before  the  defend- 
ant held  the  said  apartments  by  the  permission  of 
the  plaintiff,  he  held  the  same  as  tenant  under  a 
demise  from  A.B.  ;  that,  while  he  so  held  them, 
A.  B.  assigned  all  her  interest  therein  to  the  plain- 
tiff; that  the  occupation  in  the  declaration  men- 
tioned was  a  continuation  of  the  tenancy  under 
A.  B.,  and  that  the  defendant  paid  A.  B.  the  money 
in  the  declaration  mentioned,  without  notice  of 
the  assignment ;  and  that  defendant  never  ex- 
pressly promised  to  pay  the  plaintiff  the  money  in 
the  declaration  mentioned  : — Held  bad,  as  amount- 
ing to  the  general  issue.  Cook  v.  Moylan,  5  Dowl. 
&L.  101;  1  Exch.  Rep.  67. 

Replication  de  Injuria.]  — See  BILLS  OF  EXCHANGE, 
PLEADING  AT  LAW. 


TOR. 


ATTACHMENT. 
Against  Attorney.]  —See  ATTORNEY  AND  SOLICI- 


Against  Sheriff.]  — See  SHERIFF. 

For  Non-payment  of  Costs.]  — A  rule  for  an  at- 
tachment for  non-payment  of  costs,  pursuant  -to 
the  Master's  allocatur  and  rule  of  court,  was  re- 
fused, on  the  ground  of  a  defect  in  the  service  of 
the  power  of  attorney.  Dixon  \.  Oliphant,  15  Mee. 
&  W.  152  ;  3  Dowl.  &  L.  485;  15  Law  J.,  N.  S., 
Exch.,  106. 

A  proper  service  was  afterwards  effected,  and  a 
fresh  demand  of  the  costs  was  made,  and  payment 
again*  refused  : — Held,  that  a  fresh  rule  might  then 
be  obtained  for  the  attachment.  Ib. 

An  attachment  was  granted  for  non-payment  of 
the  costs  of  an  ejectment,  which  had  been  taxed 
under  the  consent  rule,  where  the  rule  and  allo- 
catur were  served  on  defendant,  and  a  demand  of 
the  costs  generally,  without  mentioning  any  specific 
sum,  made  at  the  same  time.  Doe  d.  Tew  v.  Belling- 
ham,  15  Law  J.,  N.  S.,  Q.  B.,  220. 

Where  a  rule  for  taxing  costs  is  against  several 
defendants,  an  attachment  against  one  only  for 
non-payment  will  not  be  set  aside  as  irregular. 
Reg.  v.  Dobson,  15  Law  J.,  N.  S.,  Q.  B.,  376;  10 
Jur.  905. 

A  demand  of  costs  pursuant  to  a  Master's  allo- 
catur indorsed  on  a  consent  rule,  was  held  suffi- 
cient for  an  attachment,  where  the  affidavit  stated 
that  the  deponent  had  served  the  defendant  with 
a  copy  of  the  original  rule  and  allocatur,  at  the 
same  time  showing  him  the  original  rule  and  allo- 
catur, and  had  "  then  demanded  of  him  the  costs 
allowed  by  the  Master  upon  the  said  rule,"  al- 
though it  did  not  appear  that  any  sum  was  named. 
Doe  d.  Tew  v.  Billingham,  3  Dowl.  &  L.  769 — B.  C. 
— Wightman. 

Where  an  indictment  is  prosecuted  by  persons 
having  some  interest  in  the  subject-matter,  and  is 
removed  by  certiorari,  the  prosecutors,  on  convic- 
tion, are  entitled  to  costs,  under  stat.  5  &  6  Will. 
&  Mary,  c.  11,  s.  3,  as  parties  grieved,  though  the 
expenses  of  prosecution  have  been  paid  by  other 
persons.  Reg.  v.  Dobson,  9  Q.  B.  302. 

An  attachment  for  not  paying  such  costs  may  be 
obtained  against  one  of  several  defendants,  on 
affidavit  of  demand  upon  and  non-payment  by  him. 
If  his  co-defendants  have  paid,  it  is  for  him  to 
show  it,  on  motion  to  set  aside  the  attachment.  Ib. 

It  is  not  an  objection  available  on  such  motion, 
that  the  rule  to  tax  was  obtained  as  against  all  the 
defendants,  and  that  the  rule  for  an  attachment  is 
intitled  as  in  a  prosecution  against  all.  Ib. 

For  Non-production  of  Documents.]  — An  attach- 
ment will  lie  against  an  overseer  or  solicitor  of  a 
parish  for  disobedience  to  a  subpoena  duces  tecum 
from  the  Crown  Office,  requiring  them  to  produce 
the  rate-books  of  their  parish  at  petty  sessions  in 
an  inquiry  into  a  pauper's  settlement.  Reg.  v. 
Greenaicay,  2  New  Sess.  Cas.  103  ;  S.  P.,  Reg.  v. 
Carey,  Ib.—Q.  B. 

Overseers  of  the  poor  are  bound  to  produce  the 
rate-books  of  their  parish  before  the  justices  at 
petty  sessions,  on  an  inquiry  into  the  settlement 
of  a  pauper,  in  obedience  to  a  writ  of  subpoena 
duces  tecum  ;  and  if  they  wilfully  omit  or  refuse 
to  do  this,  the  court  will  grant  an  attachment 
against  them.  Reg.  v.  Eaton,  10  Jur.  222 — B.  C. — 
Williams. 

And  semble,  the  attachment  will  be  granted 
against  them,  if  they  do  not  produce  the  books, 
although  they  swear  that  they  are  not  in  their 
possession,  and  that  they  have  made  search  for 
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them,  and  think  it  probable  that  they  may  be  in 
the  custody  of  a  late  overseer  specifically  named, 
if  they  do  not  at  the  same  time  swear  that  they 
have 'made  search  in  the  parish  chest;  for  this  is 
the  proper  place  for  the  custody  of  the  books,  and 
the  overseers  would  naturally,  in  the  first  instance, 
expect  to  find  them  there.  Ib. 

On  an  application  before  magistrates  in  petty 
sessions  for  an  order  to  remove  a  pauper  to  parish 
A.,  where  it  is  sought  to  show  a  settlement  by 
rating,  a  subpoena  ad  testificandum  and  a  subposna 
duces  tecum  may  issue  from  the  Crown  Office  to 
the  parish  officer  of  A.,  commanding  him  to  attend 
the  examination  at  petty  sessions,  give  evidence, 
and  produce  the  parish  rate-books  ;  and,  if  he 
disobeys,  the  Court  will  grant  an  attachment. 
Reg.  v.  Greenaway,  7  Q.  B.  126 ;  S.  P.,  Reg.  v. 
Carey,  Ib. 

Quaere,  whether,  on  attending  with  the  books, 
he  is  bound  to  submit  them  to  examination.  26. 

For  Contempt  of  Process  of  Court.] — A.,  a 
sheriff's  officer,  having  seized  certain  goods  under 
a  fi.  fa.  issuing  out  of  the  Court,  B.,  an  officer  of 
the  Palace  Court,  subsequently  came  upon  the 
premises  and  seized  under  another  fi.  fa.  the  same 
goods,  and  carried  them  away.  Under  these  cir- 
cumstances, the  Court  refused  to  grant  the  sheriff 
summary  relief,  by  way  of  attachment  or  other- 
wise, against  B.,  it  appearing  that  B.  had  not 
used  more  force,  &c.  than  was  necessary,  and 
there  appearing  to  be  a  dispute  between  the  two 
officers,  whether  at  the  time  of  the  second  seizure 
A.  was  in  possession  of  the  goods  in  point  of 
law.  White  v.  Chappell,  16  Law  J.,  C.  P.,  233; 
11  Jur.  543. 

The  affidavits  in  support  of  an  application  for 
an  attachment,  for  disobedience  to  a  Crown  Office 
subpoena  to  appear  and  give  evidence  before 
justices  touching  a  pauper's  settlement,  must 
show  that  a  proper  complaint  was  made  to  the 
justices.  Reg.  v.  Vickering,  2  New1  Sess.  Cas. 
566— Q.  B. 

On.  an  application  to  justices  at  petty  sessions 
for  an  order  of  removal,  a  witness  attending  there 
in  obedience  to  a  Crown-office  subpoena  cannot 
refuse  to  give  evidence  of  the  pauper's  settle- 
ment, on  the  ground  of  his  being  either  a  rated 
inhabitant  or  officer  of  the  parish  on  which  the 
order  is  sought  to  be  made.  Reg.  v.  Vickery, 

3  New  Sess.  Cas.   193;    12  Jur.  581;    17  L.  J., 
M.  C.,  129— Q.  B. 

Affidavits  used  in  moving  for  an  attachment  for 
refusing  to  give  such  evidence  did  not  state  that 
one  of  the  justices  at  petty  sessions,  before  whom 
the  witness  was  subpoenaed  to  attend,  was  of  the 
quorum  : — Held,  sufficient.  Ib. 

The  sheriff"  having  seized  goods  under  process 
out  of  the  Court  of  Common  Pleas,  an  officer  of 
the  Palace  Court,  during  the  temporary  absence 
of  the  sheriff's  officer  (whose  son  remained  on  the 
premises  with  the  warrant),  took  the  goods  under 
process  of  that  Court,  the  Court  refused  to  inter- 
fere, either  by  granting  an  attachment  against  the 
officer  of  the  Palace  Court,  or  by  ordering  him  to 
refund  a  sum  paid  to  him  in  order  to  obtain 
the  release  of  the  goods.  White  v.  Chappie, 

4  B.  C.  628. 

Attachment  out  of  Court  of  Admiralty.]— Where 
an  attachment  from  the  Court  of  Admiralty, 
backed  by  the  Lord  Ordinary's  concurrence,  had 
been  executed  upon  a  person  resident  in  Scotland, 
and  the  person  so  attached  had  been  brought  to 


England  and  committed  to  the  Queen's  Bench 
Prison,  the  court  directed  a  supersedeas,  and  the 
party  to  be  released,  upon  the  ground  that  the 
Lord  Ordinary  of  Scotland  had  subsequently  re- 
voked his  concurrence  as  illegal,  and  as  granted 
periculo  petentis  et  per  incuriam.  The  Mathesis} 
2  Rob.  286. 

Application  to  the  Court  of  Admiralty  to  super- 
sede an  attachment  which  had  been  directed  to 
issue  for  non-payment  of  costs  in  a  cause  of  pos- 
session, upon  the  ground,  that,  during  a  part  of 
the  proceedings  in  the  original  cause,  the  party 
applying  had  sued  in  forma  pauperis  ;  secondly, 
that  the  writ  of  attachment  was  wrongly  directed, 
being  directed  to  the  Marshal  of  the  Queen's 
Prison  : — Application  rejected.  The  Plym,  2  Rob. 
345. 

Semble,  where  an  attachment  is  issued  by  the 
court  for  non-payment  of  the  costs,  the  court  has 
no  power  to  supersede  that  attachment,  saving 
upon  grounds  only  relating  to  the  manner  in  which 
the  writ  is  executed.  Ib. 

Practice.]  — It  is  not,  in  every  case,  and  under 
all  circumstances,  an  inflexible  rule,  that  the  court 
will  not  make  a  rule  for  an  attachment  absolute, 
without  personal  service.  In  re  Whalley,  14  Mee. 
&  W.  731;  3  Dowl.  &  L.  291;  15  Law  J.,  N.  S., 
Exch.,  4. 

Semble,  where  there  is  no  other  remedy,  and  it 
is  manifest  that  the  party  is  purposely  evading 
personal  service,  the  court  will  make  the  rule  ab- 
solute. Ib. 

ATTESTATION— See  WARRANT  OF  ATTORNEY. 


ATTORNEY   AND   SOLICITOR— See  PRACTICE 
IN  EQUITY. 

Articled  Clerks.]  — A  person  who  has  served  an 
attorney  under  articles  of  clerkship,  being  at  the 
same  time  a  barrister,  cannot  claim  to  be  admitted 
an  attorney  in  virtue  of  such  service,  although  he 
has  been  disbarred  before  making  the  application. 
Ex  parte  Bateman,  6  Q.  B.  853. 

Examination  and  Admission.] — New  rules  made 
by  the  judges  in  pursuance  of  stat.  6  &  7  Viet, 
c.  73,  ss.  15,  16,  as  to  the  examination  and  admis- 
sion of  attornies.  Reg.  Gen.,  Q.  B.,  C.  P.,  Exch., 
E.  T.,  9  Viet.  1846,  1  B.  C.  Rep.  145. 

Where  a  party  had  given  regular  notice  of  his 
intention  to  apply  to  be  admitted  as  an  attorney 
on  the  first-day  of  Hilary  Term,  and  it  appeared, 
that,  on  the  second  day  of  Michaelmas  Term,  an 
offer  of  partnership  from  the  London  agents  of  the 
firm  to  which  he  was  articled  had  been  made,  pro- 
vided he  could  get  admitted  by  the  last  day  of  that 
term,  the  court,  on  motion  on  the  fourth  day  of 
Michaelmas  Term,  ordered,  that,  on  his  giving 
fresh  notices,  referring  to  the  former  notices  and 
the  present  rule,  he  should  be  examined,  and,  if 
of  ability,  admitted  the  last  day  of  that  term.  Ex 
parte  Cunliffe,  3  Dowl.  &  L.  348;  15  Law  J.,N.  S., 
Q.  B.,  41 — B.  C. — Patteson. 

New  rules  of  the  judges  in  pursuance  of  stat. 
6  &  7  Viet.  c.  73,  ss.  15,  16,  as  to  the  examination 
and  admission  of  attornies.  Reg.  Gen.,  Q.  B., 
C.  P.,  Exch.,  E.  T.,  9  Viet.  1846,  3  Dowl.  &  L. 
833;  2C.  B.  790. 

New  rules  of  the  judges  made  under  stat.  6  &  7 
Viet.  c.  73,  ss.  15,  16,  as  to  the  examination  and 
admission  of  attornies.  Beg-.  Gen.,  Q.  B.,  C.  P., 
Exch.,  E.  T.  Viet.  1846,  8  Q.  B.  630. 
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Under  statutes  9  Geo.  4,  c.  49,  s.  4,  and  55  Geo. 
3,  c.  184,  sched.  Pt.  1,  tit.  "Articles  of  Clerk- 
ship," an  attorney  who  has  paid  601.  stamp  duty 
on  his  articles,  in  order  to  be  admitted  to  the  Court 
of  Common  Pleas  at  Lancaster,  must,  in  order  to 
his  admission  to  the  courts  at  Westminster,  pay 
an  additional  duty  of  l'2Ql.  In  re  Myers,  8  Q.  B. 
515. 

Where  an  attorney,  under  such  circumstances, 
had  been  admitted  on  payment  of  an  additional 
60/.  only,  the  Court,  on  motion  made  within  a  year 
of  such  admission,  but  more  than  a  year  after  his 
admission  to  the  Court  of  Common  Pleas  at  Lan- 
caster (see  stat.  6  &  7  Viet.  c.  73,  ss.  29,  45),  or- 
dered him  to  be  struck  off  the  roll  unless  he  paid 
an  additional  60/.  in  a  month,  though,  before  pay- 
ing the  second  duty,  he  had  been  informed  at  the 
Stamp-office  that  601.  was  sufficient.  Ib. 

Stamp-duty  on  Admission.]  — By  sect.  4  of  stat. 
9  Geo.  4,  c.  49,  a  person  who  has  served  under 
articles  of  clerkship,  in  order  to  admission  as  an 
attorney  of  the  county  palatine  of  Lancaster, 
which  have  been  stamped  with  60/.,  must  pay  an 
additional  sum  of  1207.  for  procuring  them  to  be 
stamped  in  order  to  qualify  him  to  be  admitted  an 
attorney  of  one  of  the  courts  at  Westminster; 
and,  if  he  has  been  admitted  upon  the  articles 
being  stamped  with  60/.,  the  court  will  in  its  dis- 
cretion, make  an  order  for  striking  him  off  the  roll, 
unless  he  consents  to  pay  the  additional  60/.  In 
re  Myers,  15  Law  J.,  N.  S.,  Q.  B.,  209  ;  10  Jur.  563. 

Certificate.} — The  judge's  rules,  made  in  pur- 
suance of  stat.  6  &  7  Viet.  c.  73,  s.  25,  as  to  the 
renewal  of  attornies'  annual  stamped  certificates 
after  the  expiration  of  the  time  allowed  by  law. 
Reg.  Gen.,  Q.  B.,  C.  P.,  Exch.,  E.  T.,  9  Viet.  1846, 
1  B.  C.  Rep.  153. 

The  judges'  rules  made  in  pursuance  of  the  stat. 
6  &  7  Viet.  c.  76,  s.  25,  as  to  the  renewal  of 
attornies'  annual  stamped  certificates,  after  the 
expiration  of  the  time  allowed  bylaw — Reg.  Gen., 
Q.  B.,  C.  P.,  Exch.,  E.  T.,  9  Viet.  1846,  8  Q.  B. 
638. 

Where  an  attorney,  who  has  ceased  to  practise 
and  renew  his  certificate  for  several  years,  gave 
the  notices  provided  for  by  Reg.  Gen.,  E.  T.  1846, 
whereby  he  would  have  been  at  liberty  to  have 
renewed  his  certificate  in  the  vacation  of  the  pre- 
sent term,  applied  to  the  Court  to  be  permitted  to 
renew  his  certificate  at  once,  on  the  ground  (ex- 
plained) that  it  was  of  great  importance  to  him  to 
be  at  once  so  permitted — The  Court  refused  the 
application,  as  the  permission  sought  would  en- 
tirely defeat  the  object  of  the  rule.  Ex  parte 
Barnes,  2  B.  C.  Rep.  156 ;  5  Dowl.  &  L.  294— 
Patteson. 

The  Court  refused  to  allow  an  attorney  to  take 
out  his  certificate,  where  it  appeared  that  he  had 
been  found  guilty  on  an  indictment  for  a  conspi- 
racy to  procure  a  fiat,  and  had  been  sentenced  to, 
and  had  undergone,  eighteen  months'  imprison- 
ment, although  the  motion  was  unopposed,  and 
the  fact  appeared  only  on  his  own  affidavit,  and  he 
swore  he  was  not  guilty  of  the  offence,  and  it  had 
occurred  eighteen  years  ago,  since  which  time  he 
had  been  engaged  as  law  clerk  in  the  offices  of 
several  attornies.  Ex  parte  Grey  or  Gray,  5  Dowl. 
&  L.  275  ;  12  Jur.  1 19— B.  C.— Erie. 

An  attorney,  who  passed  his  examination,  and 
•was  admitted  in  Easter  Term,  1846,  neglected  to 
procure  a  stamped  certificate  to  practise  within 
twelve  months  from  the  date  of  his  admission,  as 
required  by  Reg.  Gen.  Easter  Term,  1846,  made 


under  6  &  7  Viet.  c.  73.  Under  special  circum- 
stances the  Court  dispensed  with  his  giving  the 
requisite  notices,  to  enable  him  to  apply  to  the 
ourt  on  the  last  day  of  term  for  leave  to  take  out 
bis  stamped  certificate,  and  allowed  him  to  take  it 
out  at  once  without  payment  of  any  arrears.  Ex 
parte  Weymouth,  2  B.  C.  Rep.  102;  5  Dowl.  &  L. 
60 — Wightman. 

The  judges'  rules,  made  in  pursuance  of  6  &  7 
Viet.  c.  76,  s.  25,  as  to  the  renewal  of  attornies' 
annual  stamped  certificates  after  the  expiration  of 
the  time  allowed  by  law.  Reg.  Gen.,  Q.  B.,  C.  P., 
Exch.,  E.  T.,  9  Viet.  1846,  3  Dowl.  &  L.  839; 
2  C.  B.  798. 

The  Court  will,  in  urgent  cases,  dispense  with 
the  Reg.  Gen.,  E.  T.,  9  Viet.,  which  regulates  the 
taking  out  a  certificate  as  an  attorney  where  more 
than  a  year  has  elapsed  from  the  admission,  pro- 
vided it  appear  that  there  has  been  no  neglect  in 
the  party  applying  to  give  as  long  notices  as  were 
in  his  power,  and  that  the  notices  so  given  afforded 
a  reasonable  time  for  inquiry  into  his  conduct,  &c. 
since  his  admission.  Ex  parte  Webb,  4  Dowl.  & 
L.  641— B.  C.— Erie. 

Signing  Roll.] — Qusre,  whether,  in  order  to 
employ  an  attorney  of  the  superior  courts  to  prac- 
tise in  the  county  court,  it  is  necessary  for  him  to 
sign  the  roll  there,  under  6  &  7  Viet.  c.  73,  s.  27. 
Clutterbuck  v.  Hulls,  1  B.  C.  Rep.  165;  15  Law  J., 
N.  S.,  Q.  B.  310;  10  Jur.  1082. 

Practising  without  Admission.] — An  indictment 
will  lie  against  a  person  who  acts  as  an  attorney, 
without  being  admitted  and  inrolled  pursuant  to 
6  &  7  Viet.  c.  73,  s.  2,  although,  by  sect.  35,  disa- 
bilities and  penalties  are  imposed  on  persons  so 
acting.  Reg.  v.  Buchanan,  15  Law  J.,  N.  S.,  Q. 
B.,  227;  10  Jur.  736. 

Stat.  6  &  7  Viet.  c.  78,  s.  2,  prohibits  gene- 
rally persons  from  acting  as  attornies,  in  any  court 
of  civil  or  criminal  jurisdiction,  unless  previously 
admitted,  enrolled,  and  otherwise  duly  qualified. 
Sects.  35,  36,  enact,  that,  in  case  any  person  shall 
so  act,  he  shall  be  incapable  of  recovering  his  fees, 
and  such  offence  shall  be  deemed  a  contempt  of 
court,  and  be  punished  accordingly: — Held,  that 
an  unqualified  person  so  acting  as  an  attorney  may 
be  indicted  under  the  substantive  prohibitory 
clause,  sect.  2,  for  a  misdemeanor;  and  that  sects. 
35,  36,  do  not  limit  the  punishment  for  the  of- 
fence to  the  particular  incapacity  and  punishment 
there  specified.  -Reg.  v.  Buchanan,  8  Q.  B.  883. 

Uncertificated.]  — The  26th  section  of  the  6  &  7 
Viet.  c.  73,  disables  an  attorney  who  is  uncertifi- 
cated,  only  from  suing  for  fees,  rewards,  or  dis- 
bursements for  any  business,  matter  or  thing  done 
by  him  as  an  attorney  or  solicitor  in  some  suit  or 
proceeding  in  one  of  the  courts  mentioned  in  the 
act,  and  not  for  business  done  which  had  no  refer- 
ence to  such  suits  or  proceedings.  Richards  v. 
Svffield  (Lord),  12  Jur.  731  ;  17  L.  J.,  Exch.,  362. 

Practising  in  Inferior  Courts.]  — By  sect.  27  of 
stat.  6  &  7  Viet.  c.  73,  "  Every  person  who  shall 
have  been  duly  admitted  an  attorney  of  any  one 
of  the  superior  courts  of  law  at  Westminster,  shall 
be  entitled,  upon  the  production  of  his  admission 
therein,  or  an  official  certificate  thereof,  and  that 
the  same  still  continues  in  force,  to  be  admitted 
as  an  attorney  in  any  other  of  the  said  courts,  or 
in  any  inferior  court  of  law  in  England  and  Wales, 
upon  signing  the  roll  of  such  other  court,  but  not 
otherwise."  Mandamus  to  the  Lord  Mayor  and 
aldermen  of  London  to  admit  A.,  an  attorney  of 
one  of  the  superior  courts  at  Westminster,  to  be 
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an  attorney  "  of  a  certain  inferior  court  within  the 
city  of  London,  called  the  Lord  Mayor's  Court, 
on  signing  the  roll  of  the  said  court."  Return 
stated  the  court  to  be  an  immemorial  court,  with 
immemorial  and  peculiar  privileges,  which  were 
set  forth  ;  and  that  there  had  been  immemorially 
four  attornies  only,  who  enjoyed  the  exclusive  right 
of  practising  in  that  court,  and  some  of  whose 
duties  were  peculiar,  and  that  their  offices  were 
the  subject  of  purchase  and  sale,  and  that  there 
was  not,  and  never  had  been,  a  roll  for  the  appli- 
cant to  sign  : — Held,  upon  special  demurrer,  first, 
that  the  Lord  Mayor's  Court  was  an  inferior  court. 
Reg.  v.  London  (Mayor  and  Aldermen),  16  Law  J., 
Q.  B.,  185;  11  Jur.  867. 

Held,  secondly,  that  sect  27  of  stat.  6  &  7  Viet. 
c.  73,  applies  to  all  inferior  courts,  whether  they 
had  or  had  not  a  roll  upon  which  the  names  of 
attornies  practising  in  them  were  inscribed.  Ib. 

Attornies  of  the  superior  courts  are  entitled,  by 
virtue  of  the  stat.  6  &  7  Viet.  c.  73,  s.  27,  to  be 
admitted  to  inferior  courts  of  law.  London  (Mayor, 
#c.)  v.  Reg.  (in  error),  17  L.  J.,  Q.  B.,  330— Exch. 
Cham. 

Where,  therefore,  a  writ  of  mandamus,  direct- 
ing the  presiding  officers  of  the  Lord  Mayor's 
Court  to  admit  A.  B.,  described  it  as  an  inferior 
court,  without  stating  it  to  be  a  court  of  law: — 
Held,  on  error,  that  such  writ  was  bad,  and  that 
the  defect  was  not  cured  by  such  court  being  de- 
scribed in  the  return  to  the  writ  as  a  court  of 
law.  Ib. 

Sect.  91  of  stat.  9  &  10  Viet.  c.  95,  applies  to 
costs  between  attorney  and  client,  and  includes 
everything  that  is  done  by  the  attorney  in  regard 
to  a  suit  in  the  county  court,  whether  before,  or 
at,  or  after  the  hearing.  In  re  Green,  12  Jur.  1044 
— Q.  B. 

Practising  in  Name  of  Another.]  — An  attorney 
duly  admitted  and  enrolled  in  one  of  the  superior 
courts,  according  to  the  regulations  of  stat.  6  &  7 
Viet.  c.  73,  may  practise  in  any  other  court  in  the 
name  of  an  attorney  of  the  latter.  Hulls  v.  Lee, 
11  Jur.  891. 

And  he  is  not  disabled  by  sect.  2  or  35  of  that  Act 
from  recovering  his  costs  for  work  so  done.  Ib. 

Privileges.] — A  duly  admitted  and  certificated 
attorney  of  the  Court  of  Queen's  Bench  was  arrest- 
ed whilst  he  was  attending  in  his  professional 
character  as  an  attorney  in  a  county  courh  On  an 
application  to  discharge  him  from  custody,  on  the 
ground  that  he  was  privileged  from  arrest,  which 
was  resisted  on  the  ground  that  he  had  not  shown 
that  he  had  signed  the  roll  of  the  county  court, 
which  it  was  contended  was  necessary  under  6  &  7 
Viet.  c.  73,  s.  27, — Held,  that  he  had  made  out  a 
prima  facie  case  of  privilege,  and  that  he  was 
therefore  entitled  to  his  discharge,  as  no  answer 
had  been  given  to  it  on  the  part  of  the  plaintiff. 
Clutterbuck  v.  Hulls,  1  B.  C.  Rep.  165;  15  Law  J., 
N.  S.,  Q.  B.,  310;  10  Jur.  1082— Wightman. 

The  rule,  that  a  privileged  person  loses  his  privi- 
lege, if  sued  with  an  unprivileged  person,  is  not 
affected  by  the  2  Will.  4,  c.  39.  Rastrick  v.  Beck- 
with,  7  Man.  &  G.  905. 

A.  and  B.,  both  being  attornies  of  B.  R.,  B.  being 
also  an  attorney  of  C.  P.,  were  sued  in  the  latter 
court :— Held,  that  A.  could  not  insist  upon  his 
privilege  of  being  sued  in  B.  R.  Ib. 

A  defendant  who  is  an  attorney  of  two  of  the 
euperior  courts  may  be  sued  in  either,  at  the  option 


of  the  plaintiff.     Walford  v.  Fleetwood,  14  Mee. 
&  W.  449;  3  Dowl.  &  L.  65. 

Since  the  Uniformity  of  Process  Act,  an  attor- 
ney does  not  waive  his  privilege  of  laying  the 
venue  in  Middlesex  by  omitting  to  describe  him- 
self as  an  attorney  in  the  declaration.  Williams 
v.  Powell,  10  Jur.  966 — B.  C. — Patteson. 

In  order  to  entitle  an  attorney  suing  in  person 
to  retain  the  venue  in  Middlesex,  it  is  not  neces- 
sary that  he  should  state  in  the  declaration  that 
he  sues  as  an  attorney.  Cutts  v.  Surridge,  16  Law 
J.,  Q.  B.,  2 ;  4  Dowl.  &  L.  373— B.  C.— Patteson. 

Where,  at  the  trial  before  an  under-sheriff,  an 
attorney  opened  the  case  as  an  advocate  for  the 
plaintiff,  cross-examined  the  defendant's  witnesses, 
and  addressed  the  jury  in  reply,  and  then  tendered 
himself  and  was  admitted  as  a  witness  to  disprove 
the  defendant's  case,  a  verdict  so^obtained  for  the 
plaintiff  was  set  aside.  Stones  v.  Byron,  16  Law 
J.,  Q.  B.,  32  ;  4  Dowl.  &  L.  393  ;  1  B.  C.  Rep.  248  ; 
11  Jur.  44 — Patteson. — S.  P.,  Dunn  v.  Packwood, 
1  B.  C.  Rep.  312  ;  11  Jur.  242— Erie. 

On  motion  t&  discharge  out  of  custody  an  attor- 
ney of  the  Court  of  Queen's  Bench,  who  had  been 
arrested  whilst  attending  in  his  professional  capa- 
city in  a  county  court: — Held,  that  the.  affidavit 
need  not  show  that  he  had  signed  the  roll  of  attor- 
nies of  the  county  court,  in  pursuance  of  the  6  &  7 
Viet.  c.  73,  s.  27,  or  that  there  was  no  roll  of  attor- 
nies kept  in  the  county  court.  Clutterbuck  v. 
Hulls,  4  Dowl.  &  L.  80.— B.  C.— Wightman. 

The  privilege  of  attornies  to  be  sued  as  defend- 
ants in  their  own  courts  is  abolished  under  the 
49th  sect,  of  the  Small  Debts  Act  (10  &  11  Viet. 
c.  Ixxi.)  Jefferies  v.  Beart,  12  Jur.  1003  ;  17  L.  J., 
Q.  B.,  290— B.  C.— Wightman. 

But  the  privilege  of  attornies  to  sue  as  plaintiffs 
in  the  courts  at  Westminster  is  not  taken  away  by 
the  County  Court  Act,  9  &  10  Viet.  c.  95.  Jones 
v.  Brown,  12  Jur.  380;  17  L.  J.,  Exch.,  163. 

By  sect.  67  of  stat.  9  &  10  Viet.  c.  95,  no  privi- 
lege, except  as  hereinafter  excepted,  shall  be 
allowed  to  any  person  to  exempt  him  from  the 
jurisdiction  of  any  court  holden  under  this  act. 
By  sect.  129,  "  If  any  action  shall  be  commenced 
in  any  of  the  superior  courts  of  record  for  any 
cause  for  which  a  plaint  might  have  been  entered 
in  any  court  holden  under  this  act,  and  a  verdict 
shall  be  found  for  a  sum  less  than  201.,  if  the  said 
action  is  founded  on  contract,  the  plaintiff  shall 
have  judgment  to  recover  such  sum  only,  and  no 
costs:" — Held,  that  those  enactments  did  not 
take  away  the  privilege  of  an.  attorney  plaintiff, 
and  subject  him  to  the  risk  of  costs  if  he  sued  in 
a  superior  court,  where  he  might  have  sued  in  the 
county  court.  Lewis  v.  Hance,  S.  P.  Jones  v. 
Savage,  12  Jur.  375;  17  L.  J.,  Q.  B.,  172. 

It  seems  equally  clear  that  the  129th  sect,  would 
not  of  itself  deprive  an  attorney  plaintiff  of  his 
privilege  to  sue  in  the  superior  courts  without  the 
risk  of  losing  costs.  The  language  of  that  section 
is  not  at  all  stronger  than  that  of  the  39  &  40 
Geo.  3,  c.  civ,  s.  12,  "If  any  action  shall  be  com- 
menced in  any  other  court  than  the  said  Court  of 
Requests,  for  any  debt  not  exceeding  the  sum  of 
51.,  and  recoverable  by  virtue  of  this  act  in  the 
said  Court  of  Requests,  the  plaintiff  shall  not,  by 
reason  of  a  verdict  for  him,  have  or  be  entitled  to 
any  costs  whatever."  Ib. 

Where,  to  a  privilege  by  an  attorney,  alleging 
that  the  defendant  was  an  attorney  of  the  Court 
of  Queen's  Bench,  and  not  of  the  Court  of  Ex- 
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chequer,  the  plaintiff  replied  that  the  defendant 
was  an  attorney  of  the  Court  of  Exchequer,  and 
concluded  to  the  country: — Held,  on  special 
demurrer,  that  the  replication  was  bad  for  not 
concluding  with  a  verification  by  the  record. 
Graham  \.  Ingleby,  17  L.  J.,  Exch.,  313. 

Acting  without  Authority.] — Where  a  defendant 
has  been  served  with  process  to  appear,  and  an 
attorney  without  authority  appears  for  him,  the 
Court  will  proceed  as  if  the  attorney  really  had 
authority,  unless  the  attorney  is  not  solvent,  in 
which  case  the  Court  will  relieve  the  defendant 
on  equitable  terms  if  he  has  a  defence  on  the 
merits.  Bayley  v.  Auckland,  1  Exch.  1  ;  16  Law 
J.,  Exch.,  204;  11  Jur.  564. 

But,  if  plaintiff,  without  serving  defendant  with 
process  to  appear,  accepts  an  appearance  entered 
for  him  by  an  unauthorized  attorney  and  proceeds 
to  judgment,  the*Court  will  set  aside  the  judgment 
with  costs,  and  leave  plaintiff  to  recover  by  sum- 
mary proceeding  against  the  delinquent  attorney 
those  costs  and  the  expenses  to  which  he  has  been 
put  by  him.  Ib. 

The  rule  relating  to  attornies  appearing  for 
parties  without  their  authority  is  not  accurately 
laid  down  in  the  Anonymous  case  in  1  Salk.  86 
and  88.  Ib. 

An  attorney,  though  he  need  not  be  instructed 
by  a  plaintiff  personally,  but  may  receive  instruc- 
tions from  any  one  interested  in  the  action,  is 
liable  to  the  defendant  for  costs,  if  it  turns  out 
that  the  plaintiff  is  a  non-existing  person.  Hoskins 
v.  Phillips,  16  Law  J.,  Q.  B.,  339— B.  C.— Wight- 
man. 

Though  the  Court  will  not  in  general,  where  a 
defendant  is  prejudiced  by  the  act  of  an  attorney, 
in  acting  for  him  without  authority,  leave  him  to 
his  remedy  against  the  attorney,  if  solvent;  that 
rule  does  not  apply  where  the  defendant  is  in 
custody  by  reason  of  the  unauthorized  act,  or 
where  the  plaintiff  or  his  attorney  is  party  to  the 
wrong.  Hambridge  v.  De  La  Crouee,  3  C.  B.  742. 

Where  a  defendant  has  been  served  with  pro- 
cess, and  an  attorney,  without  authority,  appears 
for  him,  if  the  attorney  be  insolvent,  the  defend- 
ant will  be  relieved  upon  equitable  terms,  provided 
he  has  a  defence  upon  the  merits.  Bayley  v. 
Buckland,  5  Dowl.  &  L.  115  ;  1  Exch.  Rep.  1. 

But  if  the  attorney  be  solvent,  the  defendant 
will  be  left  to  his  remedy  by  summary  application 
against  him.  Ib, 

But  where  a  plaintiff,  without  serving  the  defend- 
ant, accepts  the  appearance  of  an  authorized 
attorney,  the  Court  will  set  aside  the  judgment  as 
irregular,  with  costs,  and  .  leave  the  plaintiff  to 
recover  those  costs  and  expenses  from  the  delin- 
quent attorney.  Ib. 

Where  the  declaration  alleged  that  the  defend- 
ant, an  attorney,  wrongfully,  and  without  the 
consent  or  retainer  of  the  plaintiff,  entered  an 
appearance  for  him  in  an  action  brought  by  D. 
(a  third  party)  against  the  plaintiff,  and  took  upon 
himself  to  conduct  the  action,  and  such  proceed- 
ings were  thereupon  had  that  D.  recovered  judg- 
ment and  issued  execution,  and  the  plaintiff  was 
obliged  to  pay  the  amount  recovered  and  the  costs 
of  the  execution,  and  by  reason  of  the  premises 
was  injured  in  his  credit  and  character :— Held, 
ill,  after  verdict,  as  not  showing  any  damage 
resulting  from  any  act  of  the  defendant.  Westa- 
way  v.  Frost,  12  Jur.  698 ;  17  L.  J.,  Q.  B.,  286. 

Privileged  Communications.] — In  the  year  1845, 


and  before  ejectment  brought,  Mr.  N.  applied  to 
Mr.  W.,  who  was  afterwards  attorney  for  the  de- 
fendant in  the  ejectment,  to  demand  possession  of 
the  property,  and  they  had  a  conversation  : — Held, 
that,  on  the  trial  of  the  ejectment,  evidence  of  this 
conversation  was  not  receivable. 

And,  semble,  that  it  being  further  proved  by  Mr. 
S.,  who  received  the  rents  of  the  property  for  the 
defendant,  that  Mr.  W.  had  been  the  attorney  for 
the  defendant  ever  since  the  year  1841,  did  not 
render  the  evidence  admissible.  Doe  d.  Hulim  v. 
Richards,  2  Car.  &  K.  216 — Patteson. 

Where  an  agreement  is  made  by  two  parties  in 
the  presence  of  their  respective  attornies,  the 
communications  made  by  one  party  to  his  attorney, 
in  the  hearing  of  the  others,  are  not  privileged. 
Weeks  v.  Argent,  16  Law  J.,  Exch.,  209. 

Debt  by  husband  and  wife.  First  count  for  in- 
terest on  money  lent  to  plaintiff  M.,  the  wife, 
while  unmarried  ;  second  count  for  money  due 
from  defendant  to  plaintiff  M.,  on  an  account 
stated.  Plea,  never  indebted.  The  following 
memorandum,  signed  by  the  defendant,  was  given 
in  evidence  : — "I  beg  yon  will  not  proceed  against 
me  for  Mrs.  M.  C.  for  the  100Z.  and  interest  which 
I  owe  her,  and  I  will  pay  her  the  interest,  amount- 
ing to  9/.,  due  on  the  23d  of  November  next,  and 
the  principal  as  soon  as  I  am  able."  The  attest- 
ing witness  stated,  that  h,e  had  heard  plaintiff's 
attorney,  in  the  presence  of  defendant's  attorney, 
say  that  the  debt  was  owing  by  the  deceased  hus- 
band of  defendant  to  a  former  husband  of  plaintiff, 
M.  He  added,  that  it  was  said  in  casual  conver- 
sation ;  but  a  proposal  had  been  made  to  dispense 
with  his  attendance  as  a  witness.  There  was 
other  evidence  that  the  debt  was  not  due  from  de- 
fendant in  her  own  right,  nor  to  plaintiff,  M.,  in 
her  own  right : — Held,  first,  that  the  statement  of 
plaintiff's  attorney  was  not  receivable  against 
plaintiff,  as  an  admission.  Fetch  v.  Lyon,  11  Jur. 
37— Q.  B. 

Held,  secondly,  that  the  memorandum  was  not 
evidence  of  defendant  being  indebted  to  plaintiff 
M.,  on  an  account  stated.  Ib, 

In  an  action  by  indorsee  against  maker  of  a 
promissory  note,  defendant  proposed  to  show  that 
the  note  was  void  under  the  5  &  6  Viet.  c.  122,  as 
having  been  given  to  the  payee  in  consideration  of 
his  forbearing  to  oppose  the  maker  from  obtaining 
his  discharge  as  a  bankrupt;  and  called  the  attor- 
ney of  the  payee  to  prove  an  arrangement  to  that 
effect  entered  into  by  himself,  his  client,  and  an 
attorney  employed  for  the  maker  : — Held,  that  the 
evidence  was  receivable  ;  as  what  took  place  on 
that  occasion  could  not  be  considered  a  profes- 
sional or  confidential  communication  to  the  attor- 
ney. Weeks  v.  Argent,  16  Law  J.,  Exch.,  209; 
11  Jur.  525. 

Where  an  act  is  done  in  pursuance  of  a  bargain 
between  two  parties,  and  in  presence  of  the  attor- 
nies for  each  of  them,  the  communication  by  one 
party  to  his  attorney  relating  to  that  act  is  not 
privileged  so  as  to  prevent  the  attorney  from  giv- 
ing evidence  of  it.  Weeks  v.  Argent,  16  M.  &  W. 
817. 

In  a  discussion  between  the  attornies  of  the 
plaintiff  and  defendant  touching  the  dispensing 
with  certain  witnesses  at  the  trial,  plaintiff 's  attor- 
ney stated  to  defendant's  attorney  that  the  debt 
was  owing  from  the  late  husband  of  defendant : — 
Held,  that  such  statement  could  not  be  given  in 
evidence  against  the  plaintiff.  Fetch  v.  Lyon,  9  Q. 
B.  147. 
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An  attorney  cannot  be  compelled  by  the  Court 
to  disclose  the  contents  of  a  client's  deed  in  his 
possession,  but  if  he  do  so  willingly  the  evidence 
may  be  received.  Hibbard  v.  Knight,  2  Exch. 
Rep.  11 ;  12  Jur.  162  ;  17  L.  J.,  Exch.,  119. 

Striking  off  the  Roll.]  — Where  an  attorney  had 
been  convicted  of  a  conspiracy  to  cheat  and  de- 
fraud divers  tradesmen,  and  among  the  overt  acts 
alleged  were  the  collusively  signing  of  judgments 
and  issuing  of  writs  of  fi.  fa.  thereon,  the  court 
struck  his  name  off  the  roll,  though  the  indictment 
was  held  defective  in  the  Court  of  Exchequer 
Chamber,  for  not  setting  out  the  names  or  desig- 
nating the  class  of  the  persons  intended  to  be 
defrauded.  In  re  King,  15  Law  J.,  N.  S.,  Q.  B., 
2;  10  Jur.  7. 

Where  an  attorney,  who  has  been  directed  by 
the  Master  of  the  court  to  refund  a  sum  of  money, 
disobeys  the  direction,  and  keeps  out  of  the  way, 
the  court  will  order  him  to  be  struck  oif  the  roll. 
Anon.,  10  Jur.  198— Q.  B. 

Where  an  attorney  has  been  admitted  on  pay- 
ment of  a  less  amount  of  stamp  duty  than  is  by 
law  required,  by  mistake  of  the  officers  of  the 
court  or  the  Stamp  Office,  and  without  any  fraud 
or  mala  fides  on  his  part,  the  court  will  make  an 
order  for  striking  him  off  the  roll,  unless  he  con- 
sents to  pay  the  proper  duty.  In  re  Myers,  15  Law 
J.,  N.  S.,  Q.  B.,  209 ;  10  Jur.  563. 

An  attorney  of  the  court  was  convicted  and  re- 
ceived judgment  on  an  indictment  charging  a  con- 
spiracy to  defraud  parties  of  goods,  and  that,  in 
pursuance  thereof,  one  conspirator  obtained  the 
goods  on  credit,  and  the  attorney  received  them 
by  a  collusive  execution  which  he  sued  out  against 
such  conspirator.  Judgment  was  reversed  for  in- 
sufficiency of  the  indictment : — Held,  a  sufficient 
ground  for  striking  him  off  the  roll,  though  no  affi- 
davit was  made  that  he  had  committed  the  offence, 
but  only  that  he  had  been  convicted  ;  and  though 
he  deposed  that  the  money  produced  by  the  exe- 
cution was  justly  due  to  him  from  such  alleged 
conspirator,  and  denied  that  he  had  been  a  party 
or  privy  to  such  criminal  conduct  as  was  stated  in 
the  indictment,  or  that  it  contained  any  offence 
punishable  by  law  ;  the  affidavit  not  specifically 
denying  the  conspiracy,  or  that  the  act  charged 
was  done  in  pursuance  of  it.  In  re  King,  8  Q.  B. 
129. 

On  an  application  by  an  attorney  to  have  himsel 
struck  off  the  rolls,  the  affidavit  need  not  state  the 
ground  on  which  he  applies.      Ex  parte  Burrell, 
11  Jur.  1062— B.  C.— Patteson. 

A  rule  to  strike  an  attorney  off  the  roll  of  the 
Court  of  Exchequer,  on  affidavit  that  he  has  been 
convicted  of  a  misdemeanor  in  the  Court  of  Queen's 
Bench  and  struck  off  the  roll  of  that  Court,  is  a 
rule  nisi,  which  makes  itself  absolute,  unless 
cause  can  be  shown  within  the  time  prescribed 
In  re  Wright,  1  Exch.  Rep.  658;  12  Jur.  20;  17 
L.  J.,  Exch.,  128. 

A  rule  to  strike  an  attorney  off  the  rolls  for  mis- 
conduct, having  been  applied  for  on  the  produc 
tion  of  a  similar  rule  granted  by  the  Common  Pleas 
against  the  same  party,  the  Court  refused  it,  there 
being  no  evidence  of  the  identity  of  the  parties 
Anon.,  1  Exch.  Rep.  453;  17  L.  J.,  Exch.,  20. 

A  rule  of  this  kind  ought  not  to  be  moved  fo 
on  the  last  day  of  term,  but  in  sufficient  time  to 
enable  the  party  to  show  cause  against  it  within 
the  term.    Ib. 

Upon  a  report  by  the  Master,  that  the  matter 


contained   in    interrogatories  were   not  answered 
by  an  attorney  of  the  Court,  the  Court  may  order 
hat  he  be  struck  off  the  roll.    In  re  Holmes,  12 
Jur.  657— Q.  B. 

Change  of .} — The  objection,  that  an  interlocu- 
ory  proceeding  has  been  taken  by  an  attorney  not 
on  the  record  is  of  a  strict  nature,  and  it  is  incum- 
>ent  on  the  party  making  it  to  establish  it  dis- 
tinctly. Lord  v.  Wardle,  15  Law  J.,  N.  S.,  C.  P., 
259. 

Therefore,  where  the  attorney  of  the  plaintiff 
lad  died  since  the  last  proceeding  in  a  cause  nine 
years  before,  and  a  term's  notice  of  proceeding 
was  given  by  the  attornies  for  the  defendant,  who 
were  not  the  attornies  for  him  upon  the  record, 
an  affidavit  by  the  plaintiff  and  his  present  attor- 
ney, that  they  had  not,  nor  had  either  of  them, 
aeen  served  with  any  order  to  change  the  attorney, 
nor  had  any  notice  that  any  other  person  had  been 
appointed,  was  held  insufficient.  Ib. 

An  affidavit  by  the  plaintiff  and  his  present  attor- 
ney, (his  attorney  on  the  record  being  dead,  and 
the  rule  having  been  made  more  than  nine  years 
ago),  stating,  "  that  they  had  not,  nor  had  either 
of  them,  ever  been  served  with  any  order  to  change 
the  attorney,  nor  had  they,  or  either  of  them,  ever 
had  any  notice  or  intimation  that  any  other  party 
had  been  appointed  attorney  for  the  defendant  in 
the  place  or  stead  of  the  attorney  upon  the  record," 
was  held  to  be  insufficient.  Lord  v.  Wardle,  3  C. 
B.  295. 

It  is  an  irregularity  for  a  defendant  to  take  a 
declaration  out  of  the  office  by  one  attorney,  and 
plead  by  another,  without  an  order  for  changing 
the  attorney.  And,  if  no  such  order  has  been  ob- 
tained and  served,  the  Court  will,  on  application 
of  the  plaintiff,  set  aside  the  plea,  with  costs. 
King  v.  Archer,  1  B.C.  Rep.  219 — Patteson. 

Upon  an  application  to  change  the  attorney, 
where  the  client  is  unacquainted  with  the  English 
language,  the  affidavits  must  clearly  show  that  the 
purport  and  object  of  the  motion  are  known  to 
and  sanctioned  by  the  client.  Davies,  dem., 
Lowndes,  ten.,  3  C.  B.  808. 

It  is  no  objection  to  such  an  application  that  it 
is  made  after  final  judgment.  Ib. 

If  an  attorney  has  been  employed  in  a  suit,  and 
the  client  wishes  to  change  him,  he  must  give 
notice  to  the  other  side;  but  if  the  party  has  been 
proceeding  in  person,  and  then  appoints  an  attor- 
ney, he  may  give  the  other  side  notice  of  the  fact 
by  the  very  step  which  the  attorney  takes  in  the 
case  as  attorney,  without  any  formal  notice.  Jones 
v.  King,  2  B.  C.  Rep.  192— Erie. 

Authority  of  Partner  to  bind  Firm.]  — One  of  a 
firm  of  attornies  has  no  general  authority  to  bind 
the  firm  by  a  guarantie  given  to  pay  debt  and 
costs,  in  consideration  of  the  plaintiff  discharging 
his  debtor  out  of  custody.  Hasleham  v.  Young, 
Dav.  &M.  700;  5  Q.  B.  833. 

Retainer.] — In  an  action  by  A.  &  B.,  who  were 
attornies,  against  surveyors  of  highways  of  a  par- 
ish, for  business  done  in  procuring  an  order  of 
magistrates  to  divert  highways  in  the  parish,  and, 
on  an  appeal  against  that  order,  it  appeared  that 
A.  &  B.,  in  their  bill,  charged  for  drawing  a  reso- 
lution of  a  parish  meeting,  held  before  the  order 
was  applied  for,  which  resolution  stated  that  the 
order  was  to  be  applied  for  at  the  instance  and  at 
the  expense  of  the  B.  and  G.  Railway  company : 
— Held,  that  A.  and  B.  must  be  considered  to 
have  undertaken  the  business  on  those  terms, 


123        Attorney  and       [DIGEST  OF  CASES.]  Solicitor. 


124 


unless  there  was  an  express  employment  of  them 
by  the  defendants,  and  on  their  credit,  of  which 
there  ought  to  be  direct  proof.  Spurrier  v.  Allen, 
2  Car.  &  K.  210 — Patteson. 

The  declaration  stated,  that  the  defendant  and 

A.  were  in  partnership  as  attornies,  and  in  consi- 
deration that  the   plaintiff  would  retain  them  as 
such  attornies  to  conduct  an  action  at  the  suit  of 

B.  against  one  L.  for  negligent  driving,  the  de- 
fendant and  his   partner  promised  to  fulfil   their 
duty  as  such  attornies  in   and  about  prosecuting 
the  said  action,  and  recovering  damages.     It  then 
alleged,   that  the  defendant  and  his  partner  did, 
under   the    said   retainer,    commence    an    action 
against  L.,  and  such  proceedings  were  thereupon 
taken,  that  B.  recovered  judgment  against  L.  for 
56/.  15s.;  that,  afterwards,  the  defendant  and  his 
partner,  as   such  attornies  as  aforesaid  for  obtain- 
ing satisfaction  of  the  said  damages,  sued  out  a 
writ  of  fi.  fa.,  to  which  the   sheriff  returned,  that 
he  had  levied  9/.,  part  of  the  damages,  and  nulla 
bona  as  to  the  residue  ;  that  the  defendant  and  his 
said  partner,  as  such  attornies  as  aforesaid  for  ob- 
taining satisfaction   of  the 'said  residue,  issued  a 
ca.  sa.,  by  virtue  whereof  L.  was  imprisoned,  and 
paid  the  residue  of  the  damages  to  the  governor 
of  the  gaol,  who  paid  the  same  to  the  defendant 
and  his  partner,  as  such  attornies  as  aforesaid  ; 
that,  before  they  received  the  same,  they  sent,  as 
such  attornies  as   aforesaid,  to  the  gaoler  a  dis- 
charge of  L.  out  of  custody,  by  virtue  whereof  he 
was  discharged.     Breach,  that,  although  the  de- 
fendant and  his  partner  received  the  said  damages, 
and  the  plaintiff  duly  paid  to  them,  as  such  attor- 
nies as  aforesaid,  their  costs  and  charges  of  pro- 
secuting the  said  action,  yet  they  had  not  paid  to  B. 
or  the  plaintiff  the  residue  of  the  said  damages  : — 
Held,  that  the  declaration  was  bad  on  special  de- 
murrer, for  not  showing  with  sufficient  certainty 
that  the  money  which  the  defendant  had  received 
and  not  paid  over  was  money  received  by  the  de- 
fendant and  his   partner  as  attornies  in  the  action 
under  the  retainer.     Bevins  v.  Hulme,  3  Dowl.  & 
L.  309,  722 ;  15  Mee.  &  W.  88  ;   15  Law  J.,  N.  S., 
Exch.,  226. 

Held,  also,  that  the  original  retainer  was  not 
determined  by  the  judgment,  but  continued  after- 
wards, .so  as  to  warrant  the  attorney  in  issuing  exe- 
cution within  a  year  and  a  day,  or  afterwards,  in 
continuation  of  a  former  writ  of  execution-issued 
within  that  time,  and  also  to  warrant  his  receiving 
the  damages  without  a  writ  of  execution.  Ib. 

A  resolution  by  a  corporation  to  retain  an  attor- 
ney to  take  steps  in  opposition  to  a  rule  nisi  ob- 
tained against  the  corporation  to  assess  compen- 
sation for  the  dismissal  of  an  officer,  coupled  with 
an  order  that  the  return  should  be  filed,  is  a  suffi- 
cient authority  to  him  to  defend  the  return  to  the 
writ  of  mandamus.  Reg.  v.  Lichfield  (Town-Coun- 
cil), 16  Law  J.,  Q.  B.,  333  ;  11  Jur.  888. 

In  a  declaration  against  a  public  officer  of  an  in- 
surance and  loan  company,  the  first  count  alleged, 
that,  in  consideration  that  the  plaintiff,  at  the  re- 
quest of  the  company,  had  agreed  to  become  their 
permanent  attorney,  the  company  agreed  to  retain 
and  employ  .the  plaintiff  as  such  permanent  attor- 
ney. Breach,  that  the  company  dismissed  the 
plaintiff  from  the  office  without  just  cause,  and 
appointed  other  persons  solicitors  to  the  company. 
The  second  count  stated,  that  it  was  agreed  be- 
tween the  company  and  the  plaintiff,  that,  from 
the  1st  of  January  then  next,  the  plaintiff,  as  the 
attorney  of  the  said  company,  should  receive  a 


salary  of  100/.  per  annum  in  lieu  of  rendering  an 
annual  bill  of  costs  for  general  business,  &c.;  and, 
in  consideration  that  the  plaintiff  had  promised  to 
fulfil  the  engagement  on  his  part,  the  company 
promised  to  fulfil  the  same  on  their  part,  and  to  re- 
tain and  employ  the  plaintiff  as  such  attorney : 
breach,  that  the  company  refused  to  employ  the 
plaintiff  as  such  attorney,  and  wrongfully  dismiss- 
ed him,  and  thence  refused  to  employ  him,  or  to 
pay  him  the  salary: — Held,  that  the  word  "  per- 
manent" in  the  first  count  did  not  confer  any  du- 
rable or  special  appointment  as  attorney,  and 
therefore,  on  non  assumpsit,  defendant  was  en- 
titled to  the  verdict.  Elder  ton  \.  Emmens,  16  Law 
J.,  C.  P.,  209;  11  Jur.  612. 

Held,  that  the  agreement  in  the  second  count 
implied  no  obligation  to  retain,  &c.  as  therein  al- 
leged ;  that  the  promise  was  indivisible ;  and 
there  was  no  consideration  to  support  it.  Ib. 

The  Court  ordered  a  verdict  to  be  entered  for 
the  defendants  on  the  first  count,  and  on  the 
second  arrested  the  judgment.  Ib. 

In  assumpsit  against  a  joint-stock  company  (sued 
in  the  name  of  their  secretary),  the  first  count  of 
the  declaration  alleged,  that,  in  consideration  that 
the  plaintiff  had  agreed  to  become  the  permanent 
attorney  and  solicitor  of  the  company,  and  to  act 
as  such,  for  reasonable  reward,  &c.,  the  company 
promised  the  plaintiff  to  retain  and  employ  him  as 
such  permanent  attorney,  &c.;  and  that,  in  pur- 
suance of  the  agreement,  the  company  did  in  fact 
retain  and  employ  him,  and  the  plaintiff  acted,  and 
had  always  from  thence  been  ready  and  willing  to 
act,  as  the  permanent  attorney  of  the  company; 
and  alleged,  for  breach,  that  the  company  wrong- 
fully, and  without  any  just  or  reasonable  cause  for 
so  doing,  discharged  the  plaintiff  from  being  or 
acting  as  such  attorney,  &c.: — Held,  that  this 
count  was  not  supported  by  proof  of  a  resolution 
of  the  directors,  that  the  plaintiff  be  appointed 
permanent  solicitor  to  the  institution ;  the  word 
"permanent"  denoting,  in  such  resolution,  no 
more  than  a  general  employment,  as  contradistin- 
guished from  an  occasional  or  special  employment. 
Elderton  v.  Emmens,  4  C.  B.  479. 

The  second  count  alleged,  that  it  was  agreed 
between  the  plaintiff  and  the  company,  that,  from 
a  certain  day,  the  plaintiff,  as  the  attorney  .of  the 
company,  should  receive  and  accept  a  salary  of 
100/.  per  annum,  in  lieu  of  rendering  an  annual 
bill  of  costs  for  the  business  transacted  by  him  for 
the  company;  and  averred,  that  the  said  agree- 
ment being  so  made,  in  consideration  that  the 
plaintiff  had,  at  the  request  of  the  company,  pro- 
mised the  company  to  perform  and  fulfil  the  same 
in  all  things  on  his  part,  the  company  promised 
the  plaintiff  to  perform  and  fulfil  the  same  in  all 
things  on  their  part,  and  to  retain  and  employ  him 
as  such  attorney  of  the  company,  on  the  terms 
aforesaid ;  and  assigned  for  breach,  that  the  com- 
pany did  not  continue  to  employ  the  plaintiff  as 
such  attorney,  but  wrongfully,  and  without  rea- 
sonable cause,  dismissed  him  from  such  employ- 
ment, &c.: — Held,  (but  reversed  in  the  Exchequer 
Chamber),  that  the  agreement  did  not  necessarily 
imply  a  promise  by  the  company  to  employ  the 
plaintiff;  and,  that  the  consideration  being  ex- 
hausted by  the  mutual  promises,  there  was  nothing 
to  sustain  the  latter  branch  of  the  company's  pro- 
mise, and  that  the  count  was  bad  in  arrest  of 
judgment.  Ib. 

But,  held,  by  the  Exchequer  Chamber,  that  such 
count  was  good,  upon  motion  in  arrest  of  judg- 
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ment,  and  that  the  agreement  therein  set  forth 
was  one  which  created  the  relation  of  attorney 
and  clerk,  and  amounted  to  a  promise,  on  the 
part  of  the  defendants,  to  continue  that  relation  at 
least  for  one  year.  S.  C.,  17  L.  J.,  C.  P.,  307— 
Exch.  Cham. 

By  an  act  of  Parliament,  incorporating  a  railway 
company,  power  was  given  to  the  directors  to 
appoint  and  displace  any  of  the  officers  of  the 
company:  —  Held,  that  the  appointment  of  an 
attorney  to  the  company,  under  this  power,  need 
not  be  under  seal.  Reg.  v.  Cumber/and  (Justices}, 
12  Jur.  1025;  17  L.  J.,  Q.  B.,  102  — B.  C — 
Wightman. 

Justices  in  quarter  sessions  having  confirmed  an 
order  of  removal  made  from  the  parish  of  C.  to  the 
parish  of  L.,  upon  a  preliminary  objection,  a  rule 
nisi  was  afterwards  obtained  by  L.,  in  1844,  for  a 
mandamus  to  the  justices  to  enter  continuances 
and  hear  the  appeal.  A  copy  of  the  rule  was 
served  upon  two  of  the  defendants,  R.  D.  and  R. 
T.,  who,  at  that  time,  and  at  the  commencement 
of  the  suit,  were  the  churchwardens  of  C.  R.  T. 
afterwards  signed  a  retainer  to  the  plaintiff,  to  act 
as  attorney  for  the  parish  of  C.,  but  subsequently 
countermanded  it.  R.  D.  did  not  interfere.  Before 
the  rule  was  argued,  J.  D.  and  W.  E.,  the  other 
defendants,  were  elected  overseers,  and  R.  D. 
and  R.  T.,  churchwardens.  Before  the  argument 
on  the  rule  (which  was  discharged)  the  plaintiff's 
clerk  saw  J.  D.  repeatedly  about  the  rule,  and  was 
asked  by  him  how  the  matter  was  going  on ;  he 
also  saw  the  other  defendant,  W.  E.,  repeatedly 
about  it,  but  he  was  not  so  active.  The  plaintiff's 
bill  of  costs  having  been  delivered  to  one  of  the 
defendants,  they  all  expressed  readiness  to  pay, 
but  said  there  was  a  grudge  in  the  parish: — Held, 
that  the  defendants  were  not  liable.  Marsh  v. 
Davies,  1  Exch.  Rep.  668  ;  17  L.  J.,  Exch.,  94. 

The  declaration  stated,  that  the  plaintiff  was  the 
attorney  of  a  certain  railway  company;  that  it  was 
intended  to  apply  for  an  act  for  the  incorporation 
of  the  same  ;  and  that,  in  consideration  that  the 
managing  committee  of  the  said  railway  would, 
by  the  permission  and  at  the  instance  of  the  plain- 
tiff, retain  the  defendant  as  attorney,  about  per- 
forming certain  business  for  the  company,  in 
preparing  books  of  reference,  serving  notices  on 
the  landowners,  and  doing  the  conveyancing  busi- 
ness consequent  upon  the  act  of  Parliament  being 
obtained,  if  such  act  should  be  so  obtained,  he, 
the  defendant,  promised  to  allow  the  plaintiff  one- 
third  part  of  the  profits  of  the  said  business.  Aver- 
ment, that  the  said  managing  committee  did,  with 
the  permission  and  at  the  instance  of  the  plaintiff, 
retain  the  defendant  as  attorney,  in  and  about  per- 
forming certain  work  and  business  for  the  said 
company,  in  preparing  books  of  reference,  serving 
notices  on  landowners,  and  were  ready  and  willing 
to  retain  the  defendant  in  and  about  the  convey- 
ancing business  consequent  upon  the  said  intended 
act  being  obtained.  Breach,  nonpayment  of  the 
third  part  of  the  profits  : — Held,  that  the  declara- 
tion was  bad,  the  meaning  of  the  contract  being, 
that  the  work  to  be  done,  and  not  the  retainer, 
was  to  be  contingent  upon  the  passing  of  the  act 
of  Parliament.  Sewell  v.  Allen,  17  L.  J.,  Exch., 
246. 

Authority.] — An  attorney  authorized  to  appear 
for  a  party  in  a  suit  has  incidentally  authority  to 
refer  it,  without  any  fresh  authority  to  that  effect ; 
and  the  attorney  having  appeared  for  a  corpora- 
tion in  an  action,  to  the  knowledge  of  the  direc- 


tors, the  corporation  is  bound  by  his  acts  as  their 
attorney,  though  he  was  not  authorized  to  appear 
by  any  authority  under  seal.  Faviell  \.  Eastern 
Counties  Railway  Company,  17  L.  J.,  Exch.,  297. 

The  attorney  for  a  plaintiff,  where  the  defend- 
ant has  been  taken  in  execution  upon  a  ca.  sa., 
although  as  such  attorney  he  has  authority  to  re- 
ceive the  fruits  of  the  judgment,  has  no  authority 
to  enter  into  any  other  arrangement  with  the  de- 
fendant for  his  discharge  from  custody  under  such 
writ.  Connop  v.  Challis,  17  L.  J.,  Exch.,  319. 

Where,  therefore,  such  attorney,  acting  fairly 
and  bona  fide,  had,  upon  receiving  a  portion  of 
the  debt  in  money  from  the  execution  debtor,  and 
for  the  residue  his  warrant  of  attorney  for  the 
amount,  ordered  the  sheriff  to  discharge  him  from 
custody,  and  who,  accordingly,  discharged  him  : — 
Held,  an  escape  on  the  part  of  the  sheriff,  and 
that  the  execution  creditor  was  entitled  to  recover 
the  amount  of  such  residue  in  an  action  against 
the  sheriff  for  an  escape.  Ib. 

Lien.] — The  mortgagee  of  lands  handed  over 
the  deeds  to  his  attorney.  The  mortgagor  paid 
the  principal  and  interest,  and  the  lands  were 
re-conveyed  to  him : — Held,  that  the  attorney 
could  not  retain  the  deeds  against  him,  as  a 
security  for  the  expenses  of  the  transaction  due 
from  the  mortgagee  to  the  attorney.  Wakefield  v. 
Newbon,  6  Q.  B.  276. 

And  that  the  mortgagor,  having,  under  protest, 
paid  such  expenses  to  the  attorney  in  order  to  get 
the  deeds  back,  might  maintain  an  action  for 
money  had  and  received  against  the  attorney  for 
the  money  so  paid.  Ib. 

And  that  the  attorney  was  a  principal  in  the 
transaction,  and  could  not  allege  that  the  action 
should  have  been  brought  against  the  mort- 
gagee. Ib. 

The  lien  of  an  attorney  remains  although  the 
claim  is  barred  by  the  Statute  of  Limitations.  In 
re  Broomhead,  16  Law  J.,  Q.  B.,  355 — B.  C. — 
Wightman. 

The  lien  of  an  attorney  attaches  upon  money 
received  by  way  of  compromise,  though  the  ver- 
dict and  judgment  be  against  his  client.  Davies, 
dem.,  Lowndes,  ten.,  3  C.  B.  823. 

Upon  an  application  to  give  effect  to  such  lien, 
the  affidavit  should  show  the  amount  claimed  by 
the  attorney.  Ib. 

An  attorney  has  a  lien  on  the  papers  in  a  par- 
ticular suit,  not  only  for  his  costs  in  that  suit,  but 
for  his  general  costs.  In  re  Broomhead,  5  Dowl.  & 
L.  52— B.  C.— Wightman. 

And  the  Court  will  not  interfere  with  that  lien, 
by  ordering  him  to  deliver  up  those  papers,  on 
payment  of  the  bill  of  costs  in  the  particular  suit, 
although  the  bill  of  costs  has  been  made  out  and 
delivered  separately,  and  the  client  suggests  that 
the  possession  of  the  papers  is  necessary  to  enable 
him  to  carry  on  the  proceedings,  and  that  he  will 
be  damnified  by  the  delay.  Ib. 

An  attorney  of  the  Supreme  Court  of  New  South 
Wales,  who,  as  such,  claims  a  general  lien  on  a 
deed  belonging  to  his  client,  must  state  on  his 
pleading  the  law  of  New  South  Wales  as  to  the 
general  lien  of  attornies,  for  the  Courts  here  will 
not  take  judicial  notice  of  it,  notwithstanding  the 
provisions  of  9  Geo.  4,  c.  83,  s.  24.  Astley  v. 
Fisher,  12  Jur.  1051— C.  P. 

Attendance   at  Office.] — An    attorney  is  bound 
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to  be  at  his  office,  by  himself  or  clerk,  till  nine 
o'clock  in  the  evening.  Grant  v.  Mackenzie, 
16  Law  J.,  Exch.,  255. 

Collusion  of  Client  to  deprive  Attorney  of  his 
Costs.] — The  Court  will  not  set  aside  a  settle- 
ment of  an  action,  even  if  made  after  judgment 
signed,  the  effect  of  which  will  be  to  deprive  the 
attorney  of  his  costs,  unless  fraud  and  collusion 
for  that  purpose  are  proved.  Moore  v.  Angell, 
11  Jur.  455— B.  C.— Coleridge. 

A  pauper  plaintiff  having,  behind  the  back  of 
his  attorney,  and  under  circumstances  showing  a 
desire  on  his  part  to  deprive  him  of  his  costs, 
agreed  with  the  defendants,  in  an  action  for  un- 
liquidated damages,  to  execute  a  release,  and  the 
defendants  having  pleaded  such  release  puis 
darrein  continuance,  the  Court,  at  the  instance 
of  the  attorney,  set  aside  the  plea.  Wright  v. 
Burrough,  3  C.  B.  344. 

The  plea  was  delivered  on  the  22d  of  April,  the 
motion  to  set  it  aside  was  not  made  until  the  8th 
of  June  : — Held,  not  too  late,  it  not  being  a  mere 
irregularity.  76. 

Where  a  release  has  been  executed  by  a  pauper 
plaintiff  after  action  brought  and  without  the 
knowledge  and  consent  of  the  attorney,  it  is  mat- 
ter entirely  within  the  discretion  of  the  Court 
whether  under  the  circumstances  of  the  case,  they 
will  set  it  aside.  Jones  v.  Banner,  17  L.  J., 
Exch.,  343. 

Where  such  a  release  has  been  executed  in  pur- 
suance of  a  bona  fide  arrangement  between  the 
plaintiff  and  the  defendant,  the  Court  refused  to 
set  it  aside,  although  its  effect  was  to  deprive 
the  plaintiff  of  his  costs.  Ib. 

Obligation  to  perform  Undertaking.}  — In  an  ap- 
plication for  the  summary  interference  of  the  court 
upon  an  attorney's  undertaking,  the  question  is, 
did  he  or  did  he  not  act  in  the  particular  transac- 
tion in  the  character  of  an  attorney  ?  If  he  did, 
the  court  will  hold  him  liable.  In  re  Fairthorne, 
3  Dowl.  &  L.  548;  1  B.  C.  Rep.  40;  15  Law  J., 
N.  S.,  Q.  B.,  131;  10  Jur.  287— Williams. 

The  question,  whether  he  did  so  act  or  not,  is 
to  be  decided  by  the  particular  circumstances  of 
each  case.  Ib. 

Where  F.,  being  the  attorney  of  the  trustees  of 
certain  property,  under  which  R.  claimed  an  in- 
terest, was  applied  to  by  R.,  defendant  in  an  ac- 
tion, who  had  not  employed  any  other  attorney, 
to  attest  the  truth  of  the  statement  of  him  (R.)  as 
to  his  interest  under  the  trust  property,  and  F. 
thereupon  proposed  that  the  action  should  be 
settled  on  certain  terms,  and  gave  an  undertaking 
to  pay  certain  money  if  defendant  did  not  fulfil 
the  terms  to  be  complied  with  by  him, — Held, 
that  F.  was  liable  on  his  undertaking,  although  he 
swore  that  he  received  no  remuneration  for  what 
he  did,  and  both  he  and  R.  swore  that  he  was  ap- 
plied to  and  acted  really  in  consequence  of  his 
knowledge  of  defendant's  affairs,  and  not  at  all  as 
an  attorney.  Ib. 

Where  an  undertaking  is  given  in  the  character 
of  attorney,  the  court  will  compel  its  officer  to 
perform  it.  In  re  Gee,  10  Jur.  694  — B.  C.— 
Coleridge. 

Where,  therefore,  the  attorney  of  a  mortgagor 
induced  the  attorney  of  a  mortgagee  to  give  up 
the  title-deeds  on  his  undertaking  to  pay  the  costs 
of  abstract,  &c.,  the  court  ordered  him  to  pay  the 
amount,  in  pursuance  of  his  undertaking.  Ib. 


The  plaintiff  having  issued  execution  on  a  judge's 
order  against  the  defendant,  the  defendant's  attor- 
ney, R.  F.  L.,  sent  to  the  plaintiff  the  following 
letter: — "Sir, — Yourself  v.  Gordon.  In  conside- 
ration of  your  agreeing  to  suspend  execution  upon 
the  judgment,  I  hereby  undertake  to  make  an 
arrangement  with  you  respecting  the  payment 
of  the  debt  and  costs  prior  to  Mr.  Gordon  being 
discharged  from  prison  under  his  present  detain- 
ers ;  or  in  the  event  of  your  not  agreeing  to  the 
terms  offered  by  me,  to  inform  you  in  sufficient 
time  of  Mr.  Gordon's  intended  discharge,  so  that 
you  may  not  be  deprived  of  your  power  of  lodging 
a  detainer  against  him  in  this  action.  Your  reply, 
approving  this  arrangement,  will  oblige.  I  am, 
&c.,  R.  F.  L."  The  court  discharged  a  rule  ob- 
tained to  compel  the  attorney  to  pay  the  debt  and 
costs.  Thompson  v.  Gordon,  15  Law  J.,  N.  S., 
Exch.,  344. 

An  attorney,  who  has  acted  as  such  in  one  of 
the  superior  courts,  and  signed  an  undertaking  in 
such  court,  cannot  refuse  to  perform  that  under- 
taking on  the  ground  that  he  is  not  an  attorney  of 
that  court.  Ib. 

An  attorney  for  defendant  in  a  feigned  issue 
undertook  to  pay  a  given  sum  of  money  on  a  given 
day.  The  money  was  not  demanded  on  the  day 
specified,  but  repeated  applications  were  subse- 
quently made  for  the  money  in  vain.  Between 
three  and  four  years  after  the  money  became  due, 
a  summary  application  was  made  to  the  court  to 
compel  the  attorney  to  pay  the  money  pursuant  to 
his  undertaking.  The  court,  notwithstanding  the 
delay  which  had  taken  place,  made  the  rule  abso- 
lute, with  costs.  Titterton  v.  Shepperd —  In  re 
Swan,  1  B.  C.  Rep.  99;  15  Law  J.,  N.  S.,  Q.  B., 
402;  10  Jur.  715— Wightman. 

It  is  no  objection  to  a  rule  calling  on  an  attor- 
ney to  pay  a  sum  of  money  pursuant  to  his  under- 
taking, that  nearly  three  years  have  elapsed  since 
it  was  given,  repeated  applications  for  payment 
having  been  made  from  time  to  time.  Titterton  v. 
Shepperd,  3  Dowl.  &  L.  775— B.  C.— Wightman. 

The  attorney  for  a  defendant  in  a  cause  in  the 
Court  of  Exchequer  signed  an  undertaking,  where- 
by, in  consideration  of  the  plaintiff's  agreeing  to 
suspend  execution  on  the  judgment,  he  undertook 
to  make  an  arrangement  with  him  respecting  the 
payment  of  the  debt  and  costs,  prior  to  the  de- 
fendant's being  discharged  from  prison  on  other 
detainers  ;  or,  in  the  event  of  the  plaintiff's  not 
agreeing  to  the  terms  offered,  to  inform  him  in 
sufficient  time  of  the  defendant's  intended  dis- 
charge, so  that  the  plaintiff  might  not  be.  deprived 
of  his  power  of  lodging  a  detainer  against  him : — 
Held,  that  this  was  not  such  an  undertaking  as  the 
Court  could  enforce  summarily,  inasmuch  as  they 
could  not  measure  the  damage  sustained  by  the 
non-performance  of  it.  Thompsons.  Gordon,  15M. 
&  W.  610;  4  Dowl.  &  L.  49. 

Semble,  the  Court  has  power  to  enforce  the  per- 
formance by  an  attorney  of  an  undertaking  given 
by  him  as  attorney  in  a  cause  in  the  Court,  though 
he  be  not  an  an  attorney  on  the  roll  of  the 
Court.  Ib. 

Where  a  party,  about  to  borrow  money  to  carry 
on  a  law-suit  in  an  ecclesiastical  or  in  an  Irish 
court,  referred  the  lender  to  an  attorney  to  inform 
him  of  the  nature  of  the  suit,  and  the  latter  gave  a 
guarantie  of  the  loan,  but  one  on  which  an  action 
would  not  lie  : — Held,  that  the  Court  would  not  in- 
terfere summarily  to  enforce  the  guarantie.  In  re 
Kearns,  11  Jur.  521 — B.  C. — Coleridge. 
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Attachment  against.] — An  attachment  may  be 
issued  against  an  attorney  for  not  refunding  a  sum 
of  money  pursuant  to  the  Master's  allocatur,  with- 
out a  previous  rule  to  show  cause.  Anon.,  10 
Jur.  198,  n.;  S.  P.,  Anon.,  Ib.—Q.  B. 

An  attachment  will  lie  against  a  solicitor  of  a 
parish  for  disobedience  to  a  subpoena  duces  tecum 
from  the  Crown  Office,  requiring  him  to  produce 
the  rate  books  of  the  parish  at  petty  sessions  in  an 
inquiry  into  a  pauper's  settlement.  Reg.  v.  Carey, 
2  New  Sess.  Cas.  103  ;  S.  P.,  Reg.  \.  Greenaway, 
16.— Q.  B. 

Liability  to  Actions.] — An  attorney,  to  whom 
his  client  had  assigned  a  debt  for  which  judgment 
had  been  recovered,  indorsed  the  writ  of  fi.  fa.  in 
that  action,  "  The  defendant  resides  at  W.,  in  the 
county  of  B.,  and  is  an  innkeeper."  Defendant 
in  that  action  resided  with  R.,  his  mother-in-law, 
and  managed  the  business,  which  she  carried  on 
at  an  inn  at  W.  The  levy  was  made  upon  her 
goods  in  that  inn.  In  trespass  against  the  sheriff 
and  the  attorney: — Held,  that  the  attorney  must 
be  taken  to  have  directed  the  sheriff  to  levy  the 
goods  of  R.,  and  was  therefore  liable  in  this  ac- 
tion. Roubles  v.  Senior,  15  Law  J.,  N.  S.,  Q.  B., 
231;  10  Jur.  354. 

Declaration  stated,  that  plaintiff  retained  and 
employed  defendants  as  attornies  of  plaintiff,  for 
fees  and  reward  to  them  in  that  behalf,  and  that, 
in  consideration  thereof,  defendants  promised 
plaintiff  to  use  due  and  proper  care  and  diligence 
in  and  about  ascertaining  the  title  of  G.  R.  to  the 
said  lands,  and  to  take  due  and  proper  care  that 
the  same  should  be  a  sufficient  security  for  such 
repayment  of  the  said  sum.  Breach  stated  in  the 
terms  of  the  promise.  Averment,  that  defendants, 
in  pursuance  of  their  retainer,  prepared  a  certain 
indenture  and  certain  securities  relating  to  the 
supposed  title  of  G.  R.  to  the  said  lands;  never- 
theless, that  the  supposed  title  of  G.  R.  to  the 
said  lands,  and  the  said  lands,  by  reason  of  the 
negligence  of  defendants,  were  not  nor  are  any 
sufficient  security  for  the  said  sum  of  6001.: — Held, 
that  the  declaration  charged  a  promise  by  defend- 
ants as  to  the  title,  not  as  to  the  value,  of  the 
lands.  Hayne  v.  Rhodes,  15  Law  J.,  N.  S.,  Q.  B., 
137;  10  Jur.  71. 

Liability  to  Expenses.] — The  attorney  of  the 
execution  plaintiff  is  not  liable  to  the  sheriff  for 
the  fees  due  on  the  execution  of  a  writ  of  ca.  sa. 
Maybery  v.  Mansfield,  16  Law  J.,  Q.  B.,  102; 
11  Jur.  60. 

The  attorney  who  engages  the  service  of  the 
bailiff,  and  not  the  client,  is  the  party  liable  to 
the  bailiff  for  the  fees  usually  allowed  on  taxation 
for  the  execution  of  process.  Walbank  v.  Quar- 
terman,  3  C.  B.  94. 

The  attorney  of  a  plaintiff  who  proceeds  to  exe- 
cution in  an  action,  is  not  personally  liable  to  the 
sheriff's  officer  for  levy  and  caption  fees,  unless 
he  appoint  the  particular  officer  as  special  bailiff. 
Seal  v.  Hudson,  2  B.  C.  Rep.  55 — Coleridge. 

Liability  to  Actions  for  Negligence.] — In  an  ac- 
tion for  negligence  against  an  attorney  who  had 
been  retained  by  plaintiff  to  prosecute  and  keep 
alive  a  suit,  the  declaration  charged,  that  defend- 
ant "did  not  duly  file  the  said  writs  with  the 
proper  officer,  according  to  the  necessary  and 
accustomed  practice  of  the  Court."  It  appeared 
that  defendant  had  omitted  to  bring  to  the  treasury 
of  the  Court,  in  two  instances,  the  writs  issued  to 
save  the  statute,  till  after  the  expiration  of  the 
VOL.  VI.— 6 


time  limited  by  stat.  2  &  3  Will.  4,  c.  39,  in  order 
to  their  being  entered  of  record: — Held,  first,  that 
it  was  the  duty  of  the  attorney  to  bring  the  writ  to 
the  proper  officer  for  the  purpose  of  its  being  en- 
tered on  record  ;  that  "  filing"  was  included  under 
the  word  "  return"  in  the  statute  ;  and  that,  there- 
fore, the  declaration  was  good  in  arrest  of  judg- 
ment. Hunter  v.  Caldwell,  16  Law  J.,  Q.  B.,  274: 
11  Jur.  770. 

Held,  secondly,  that  it  was  for  the  judge  to  in- 
form the  jury  for  what  species  or  degree  of  negli- 
gence an  attorney  was  answerable,  and  what  duty 
was  cast  upon  him  ;  for  the  jury  to  say  whether 
the  attorney  had  performed  his  duty,  and  whether, 
in  case  of  non-performance,  the  neglect  was  cul- 
pable in  the  sense  of  sustaining  an  action.  Ib. 

Liability  to  Actions  of  Trespass.]  — If  attornies 
conducting  the  business  of  a  fiat  in  bankruptcy, 
take  out  a  summons  to  attend  before  a  commis- 
sioner under  stat.  6  Geo.  4,  c.  16,  s.  33,  which  is 
disobeyed,  and  they  afterwards  obtain  a  warrant  of 
the  commissioner  to  arrest  and  bring  before  him 
for  examination  the  party  so  summoned,  which 
warrant  proves  invalid,  the  attornies  are  not  liable 
in  trespass  if  they  have  taken  no  steps  in  the  exe- 
cution-of  the  warrant,  except  ordering  it  to  be 
prepared  by  an  agent,  who,  when  it  was  ready, 
gave  the  messenger  notice  to  take  it.  Although 
the  attornies,  in  applying  for  the  warrant  used 
urgency,  and,  being  told  by  the  commissioner  that 
they  must  take  it  at  their  peril,  said  they  would  do 
so.  Cooper  v.  Harding,  7  Q.  B.  928. 

Personal  Liability.] — In  an  action  by  a  sheriff's 
officer  against  the  attorney  of  the  plaintiff,  for  levy 
and  caption  fees,  evidence  of  usage  that  the 
sheriff's  officer  always  looks  to  the  attorney  and 
not  to  the  plaintiff  in  the  action,  cannot  be  ad- 
mitted. Seal  v.  Hudson,  4  Dowl.  &  L.  760 — B.  C. 
— Coleridge. 

Quaere,  whether  a  sheriff's  officer  can  maintain 
an  action  for  levy  and  caption  fees  against  the 
attorney  of  the  plaintiff,  unless  specially  employed 
by  him.  Ib. 

Where  a  sheriff's  bailiff  is  employed  by  an 
attorney  to  issue  a  writ  of  execution  against  a 
defendant,  the  attorney  and  not  the  client  is  liable 
to  the  bailiff  for  his  fees.  Maile  v.  Mann,  17  L. 
J.,  Exch.,  336. 

Where  an  attorney  of  a  railway  company  con- 
tracted as  such,  but  managed  all  the  concerns  of 
the  company,  there  being  no  acting  committee — 
Held,  that  the  attorney  was  not  personally  liable 
under  such  contracts.  Russell  v.  Reece,  2  Car.  & 
K.  669— Wilde. 

Liability  to  Actions  for  Negligence.]  — Declara- 
tion stated  that  plaintiff  employed  defendant  as 
attorney  to  sue  H.  for  the  recovery  of  a  sum  of 
money  ;  and  thereupon  it  was  the  duty  of  defend- 
ant to  use  proper  care  in  conducting  the  suit ;  yet 
defendant  did  not  use  proper  care  in  this,  that 
having  as  such  attorney  sued  out  writs  for  the  re- 
covery of  the  said  money  and  for  the  purpose  of 
saving  the  Statute  of  Limitations,  he  did  not,  upon 
H.  not  being  found  so  as  to  be  served  with  such 
writs,  "  duly  file"  the  said  writs  with  a  proper  offi- 
cer, according  to  the  necessary  and  accustomed 
practice  of  the  Court  of  Queen's  Bench,  whereby 
the  action  was  barred  by  the  statute.  Verdict  for 
plaintiff  on  not  guilty: — Held,  first,  under  stat.  2 
&  3  Will.  4,  c.  39,  s.  10,  which  enacts,  that,  to 
save  the  Statute  of  Limitations,  every  writ  issued 
in  continuation  of  a  preceding  writ  shall  be  "re- 
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turned  non  est  inventus  and  entered  of  record," 
•within  one  month  after  its  expiration.  That  al- 
though the  stat.  2  &  3  Will.  4  did  not  in  terms  re- 
quire such  writs  to  be  "  filed,"  yet  the  word 
"  file"  in  the  declaration  might  have  the  sense  of 
bringing  the  writs  to  the  office,  and  in  that  sense 
would  be  included  in  the  word  "  returned''  in  the 
statute,  and  such  filing  would  therefore  be  a  ne- 
cessary part  of  the  practice  in  saving  the  Statute  of 
Limitations,  and  a  part  of  the  attorney's  duty,  and 
that  the  judge  was  right  in  so  directing  the  jury. 
Hunter  v.  Caldwell,  10  Q.  B.  69. 

Held,  secondly,  that  the  question  of  negligence 
in  not  complying  with  the  practice  of  the  court, 
•was  a  question  of  fact  for  the  jury  under  the 
judge's  direction  as  to  the  law.  Ib. 

Held,  thirdly,  that  there  was  no  ground  for  ar- 
resting the  judgment,  as,  if  there  could  be  any 
sense  of  the  word  "  file"  in  which  it  was  defend- 
ant's duty  to  file  the  writs,  the  declaration  was 
good  after  verdict.  Ib. 

The  judgment  on  this  last  point  was  affirmed  on 
error  by  the  Court  of  Exchequer  Chamber.  S.  C., 
12  Jur.  285. 


Held,  fourthly,  also  in  the  court  of  error,  on  ob- 
jection that  the  declaration  showed  no  retainer  for 
the  purpose  of  keeping  the  action  alive,  and  con- 
sequently no  duty  to  do  so,  that  there  were  in  the 
allegations  above  stated  a  duty  sufficiently  shown 
and  a  breach  well  assigned.  J7>. 

Declaration  alleged,  that  plaintiff",  at  request  of 
defendants,  retained  and  employed  them  as  attor- 
nies,  for  fees,  &c.,  to  use  due  care  in  ascertaining 
the  title  of  R.  to  lands  which  were  to  be  charged 
as  security  for  payment  of  600/.  by  R.  to  plaintiff, 
and  to  take  due  care  that  the  same  should  be 
sufficient  security  for  the  payment  of  the  600Z.  by 
R.  to  plaintiff;  and  in  consideration,  &c.,  defend- 
ants promised  plaintiff  to  use  due  care  and  dili- 
gence in  and  about  ascertaining  the  title  of  R.  to 
the  lands,  and  to  take  due  care  that  the  same 
should  be  a  sufficient  security  for  such  repayment 
of  the  600Z.  byR.  to  plaintiff :— Held,  that  the  un- 
dertaking of  the  defendants,  as  laid,  did  not  com- 
prehend any  inquiry  into  the  value  of  the  lands 
Hayne  v.  Rhodes,  8  Q.  B.  342. 

Liability  to  Actions  of  Trespass.]  — G.  recoverer 
judgment  in  an  action  of  debt  against  D.,  and  em- 
ployed his  attorney  (to  whom  he  had  previously 
assigned  the  debt  in  repayment  of  advances)  to  sue 
out  execution.     The  attorney,  who  lived  at  Chel 
tenham,   caused  a  fi.  fa.  to  be  sued  out,  directec 
to  the  sheriff  of  Buckinghamshire,  to  levy  on  D.'s 
goods,  and  the  attorney's   London  agent  indorsee 
on  the  writ,  "  The  defendant  resides  at  Wolver 
ton,  and  is  an  innkeeper.     Levy,  &c."    D.  was  a 
the  time  residing  with  his  mother-in-law  at  an  inn 
of  which  she  was  the  proprietor,  at  Wolverton 
and  was  assisting  her  in  the  management,  but  hat 
no  interest  in  the  premises  or  the  goods  upon  them 
The  sheriff  in  execution  of  the  fi.  fa.  seized  goods 
of  the    mother-in-law   at  the    inn.     She    brought 
trespass  against  the  attorney,  and  obtained  a  ver- 
dict upon  the  issues  joined  on  pleas  of  not  guilty, 
and  denial  of  her  property  in  the  house  and  goods. 
On  motion  to  enter  a  verdict  for  defendant — Held, 
that  the  verdict  against  the  attorney  on  the  issue 
upon  not  guilty  was  maintainable,  the   facts  fur- 
nishing evidence  that  he  had  directed  the  sheriff 
to  levy  on   plaintiff's    goods.     Rowles  v.  Senior, 
8  Q.  B.  677. 

Compelling  Delivery  of  Documents.]  — The  Court 


will  not  order  an  attorney  to  deliver  up  papers  on 
which  he  has  a  lien  for  a  balance  of  a  bill,  al- 
though an  offer  is  made  to  pay  the  amount  into 
Court,  subject  to  the  verdict  of  a  jury.  In  re 
Broomhead,  16  Law  J.,  Q.  B.,  355 — B.  C. — Wight- 
man. 

To  Pay  over  Money.]  — The  Court  will  not  sum- 
marily compel  an  attorney  to  pay  over  money  bor- 
rowed for  his  client  on  security,  unless  the  security 
s  by  deed,  perused  by  the  attorney  on  behalf  of  his 
client.  In  re  Anon.,  11  Jur.  396— B.  C. — Cole- 
ridge. 

Upon  a  motion  for  an  attorney  to  pay  over  a  sum 
of  money,  which  he  had  received  on  behalf  of  his 
;lient  in  a  cause,  the  affidavit  is  correct,  if  entitled 
n  the  matter  of  the  attorney.  In  re  Wood,  JSx 
parte  Randall,  12  Jur.  962  ;  17  L.  J.,  Q.  B.,  232 
— B.  C. — Wightman. 

Answering  Matters  of  Affidavit.] — The  Court 
will  not  grant  a  rule  calling  upon  an  attorney  to 
answer  the  matters  of  an  affidavit.  Belcher  v. 
Goodered,  4  C.  B.  472. 

Upon  a  report  by  the  Master,  that  the  matters 
contained  in  interrogatories  were  not  answered 
by  an  attorney  of  the  Court,  the  Court  may  order 
that  he  be  struck  off  the  roll.  In  re  Holmes,  12 
Jur.  657— Q.  B. 

Bill  of  Costs. — An  attorney's  bill  must  give  sub- 
stantial information  as  to  what  court  the  business 
was  transacted  in.  Engleheart  v.  Moore,  15  Law 
J.,  N.  S.,  Exch.,  312. 

Under  stat.  2  Geo.  2,  c.  23,  s.  23,  an  attorney's 
bill  for  work  and  disbursements  in  a  suit  must 
specify  the  court  in  which  the  suit  was.  Lewis  v. 
Primrose,  6  Q.  B.  265. 

An  attorney's  bill,  delivered  under  2  Geo.  2,  c. 


23,  s.  23,  should  either  expressly  mention  the 
name  of  the  court  and  cause  in  which  the  business 
to  which  it  relates  was  transacted,  or  the  same 
must  appear  by  reasonable  intendment  from  the 
charges  of  which  the  bill  consists.  Martindale  v. 
Falkner,  3  Dowl.  &  L.  600;  15  Law  J.,  N.  S., 
C.P.,  91;  10  Jur.  161. 

Quaere,  the  nature  of  the  items  or  charges  in 
respect  of  which  this  intendment  may  be  made  ?  Ib. 

An  attorney's  bill  of  costs  for  common  law  busi- 
ness delivered  under  the  stat.  6  &  7  Viet.  3,  c.  73, 
must  show  in  what  court  the  business  was  done. 
Engleheart  v.  Moore,  15  M.  &  W.  548  ;  4  Dowl.  & 
L.  60. 

An  attorney's  or  solicitor's  bill  of  costs  deliv- 
ered to  his  client  under  the  6  &  7  Viet.  c.  73,  s.  37, 
must  state  the  name  of  the  court  in  which  the  busi- 
ness was  done,  and  in  which  every  part  of  it  was 
done.  Ivimey  v.  Marks,  11  Jur.  355 — Exch. 

Therefore,  where  an  attorney  about  to  sue  his 
client  delivered  a  bill  of  costs  within  the  time  re- 
quired by  that  statute,  in  which  part  of  the  busi- 
ness was  described  as  having  been  done  in  the 
Court  of  Chancery,  and  the  name  of  the  court  in 
which  the  rest  had  been  done  was  not  mentioned  : 
— Held,  that  the  plaintiff  could  not  recover  even 
for  the  portion  done  in  Chancery.  Ib. 

An  attorney's  bill  must  show  the  court  and  the 
cause  in  which  the  business  referred  to  in  it,  or 
the  greater  part  thereof,  was  done.  Martindale  v. 
Falkner,  2  C.  B.  706. 

The  particulars  should  be  expressly  stated  (held 
to  be  necessary  by  Maule,  J.),  or  must  be  capable 
of  being  collected  by  fair  and  reasonable  intend- 
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merit   from   the   nature    of  the    several    items   ol 
charge.     Ib. 

In  an  action  on  an  attorney's  bill,  a  new  trial 
will  not  be  granted  on  the  ground  that  the  bill  was 
misdirected.  Welsh  \.  Silwell,  11  Jur.  471— B.C. 
— Coleridge. 

An  attorney  is  bound  to  specify  in  his  bill  as 
well  every  court  as  the  name  of  every  suit  in  which 
the  business  charged  for  was  done.  Ivimey  v. 
Marks,  16  M.  &  W.  843;  4  Dowl.  &  L.  109.;  17 
L.  J.,  Exch.,  165. 

Such  bill  is  an  entire  thing  ;  and  if  the  same  bill 
blends  charges  for  work  done  in  a  court  of  equity 
with  charges  for  work  apparently  done  in  some 
court  of  common  law,  without  pointing  out  which, 
the  client  cannot  judge  or  be  advised  whether  he 
should  refer  the  whole  bill  for  taxation;  and  the 
charges  in  the  same  bills  *for  equity  business, 
though  correctly  stated,  cannot  be  recovered.  Ib. 

An  attorney's  bill  may  be  referred  for  taxation 
under  6  &  7  Viet.  c.  73,  s.  37,  though  not  signed 
by  him,  or  inclosed  in  a  letter  signed  by  him,  and 
referring  to  it.  Young  v.  Walker,  16  M.  &  W. 
446. 

The  defendant,  a  London  attorney,  employed 
the  plaintiff,  also  a  London  attorney,  to  go  to 
Cambridge  and  defend  a  person  indicted  for  bri- 
bery at  an  election  there.  In  1841  and  1842  the 
plaintiff  delivered  to  the  defendant  bills  of  costs 
unsigned,  and,  in  February,  1847,  he  re-delivered 
signed  bills  : — Held,  that  the  bills  were  taxable 
under  6  &  7  Viet.  c.  73,  s.  37.  Billing  v.  Coppock, 
5  Dowl.  &  L.  126— Exch. 

Delivery  of  Bill.] — A  bill  of  costs,  in  which  no 
name  of  a  client  as  chargeable  was  introduced, 
was  forwarded  by  post  inclosed  in  a  letter  signed 
by  the  attorney  and  charging  defendant,  and  re- 
questing a  cheque  for  the  amount  : — Held,  that 
the  letter  and  bill  must  be  taken  in  connexion  and 
read  together ;  and  that  this  was  a  sufficient  de- 
livery of  an  attorney's  bill,  within  the  6  &  7  Viet. 
c.  73,  s.  37.  Taylor  v.  Hodgson,  3  Dowl.  & 
L.  115  ;  10  Jur.  355— B.  C.— Wightman. 

An  attorney  who  has  received  a  promissory 
note  on  account  of  costs  may  bring  an  action  on 
the  note,  although  he  has  not  delivered  the  as- 
signed bill ;  and  it  is  no  objection  that  the  note 
includes  future  costs.  Jeffreys  v.  Evans,  3  Dowl. 
&L.52;  14Mee.  &  W.  210. 

In  an  action  against  an  acting  member  of  the 
provisional  committee  of  a  projected  railway  com- 
pany, for  work  done  for  the  company  as  a  local 
attorney  and  solicitor,  it  was  shown  that  a  bill  of 
the  costs  and  charges  sued  for  had  been  sent  by 
the  plaintiff  to  the  general  solicitor  of  the  com- 
pany, who,  more  than  a  month  before  action 
brought,  laid  it  before  a  meeting  of  the  provi- 
sional committee  at  which  the  defendant  was 
present : — Held,  a  sufficient  delivery  of  the  bill 
to  the  party  to  be  charged  therewith,  within  the 
meaning  of  the  6  &  7  Viet.  c.  73,  s.  37.  Eg- 
gington  v.  Cumberlege,  16  Law  J.,  Exch.,  283 ; 
11  Jur.  932. 

Defendant,  in  support  of  a  plea  of  set-off,  gave 
in  evidence  an  account  rendered  by  plaintiff,  on 
one  side  of  which,  plaintiff,  who  was  an  attorney, 
put  down  the  amount  of  a  bill  of  costs  : — Held, 
that  defendant  was  not  entitled  to  deduct  that 
amount  from  the  account,  on  the  ground  that  no 
signed  bill  Had  been  delivered.  Harrison  v. 
Turner,  16  Law  J.,  Q.  B.,  295;  11  Jur.  817. 


In  an  action  on  an  attorney's  bill  of  costs,  the 
issue  being,  whether  such  bill  had  been  delivered 
a  month  before  action  at  the  office  of  business  of 
the  defendant,  the  evidence  was,  that  the  bill  was 
in  respect  of  business  done  for  a  projected  joint- 
stock  company,  of  which  the  defendant  had  acted 
as  one  of  the  managing  provisional  committee, 
and  that  the  company  had  occupied  43,  Mdorgate- 
street,  as  their  office,  and  had  registered  in  1845, 
under  7  and  8  Viet.  c.  1 10,  such  place  as  the  place 
of  business  of  the  company,  and  which  registra- 
tion remained  unaltered.  No  deposits  being  paid, 
the  scheme  failed  in  January,  1846,  and  the  de- 
fendant ceased  from  that  time  to  take  any  part  in 
the  affairs  of  the  company.  A  sub-committee  had 
subsequently  beej|  formed  for  the  purpose  of  as- 
certaining the  liabilities  and  winding  up  the  con- 
cerns of  the  company;  and  a  letter  from  their 
secretary,  addressed  from  the  office  in  Moorgate- 
street,  and  headed  with  the  name  of  the  com- 
pany, had  been  written  to  the  plaintiff  on  the 
subject  of  bis  claim  ;  but  the  defendant  was  not 
shown  to  be  connected  therewith.  A  door-plate, 
with  the  name  of  the  company,  continued  at  the 
office,  43,  Moorgate-street,  in  1846,  when  the  bill 
was  delivered  at  that  place  in  an  envelope  ad- 
dressed generally  to  the  provisional  committee  01 
the  company: — Held,  by  Wilde,  C.  J.,  and  Wil- 
liams, J.,  that  this  was  not  a  sufficient  delivery 
of  the  bill  at  the  office  of  business  of  the  defend- 
ant, within  the  meaning  of  the  Attornies  Act, 

6  &  7  Viet.  c.  73.     Blandy  v.  De  Burgh,  12  Jur. 
1005— C.  P. 

Held,  on  the  contrary,  by  Coltman,  J.,  and 
Maule,  J.,  that  it  was  such  sufficient  delivery.  Ib. 

In  an  action  on  an  attorney's  bill  against  a 
member  of  the  provisional  committee  of  a  rail- 
way company,  it  appeared  that  the  plaintiff,  who 
was  employed  as  local  agent  and  attorney,  sent 
his  bill  to  the  residence  of  the  solicitor  of  the 
company,  who  laid  it  on  one  occasion  before  the 
committee,  when  the  defendant  was  present; 
and  on  another  occasion  it  was  laid  before  the 
committee  by  the  secretary,  when  the  defendant 
was  absent: — Held,  a  sufficient  delivery  of  the 
bill  within  the  6  &  7  Viet,  c.73,  s.  37.  Eggington  v. 
Cumberlege,  1  Exch.  Rep.  271;  5  Railw.  Cas.  113. 

In  an  action  against  one  of  the  members  of  a 
provisional  committee  for  work  done  as  an  at- 
torney, the  defendant  pleaded  that  no  signed  bill 
had  been  delivered.  It  was  proved  that  a  signed 
bill  had  been  delivered  to  another  member  of  the 
same  committee  at  his  place  of  business,  and 
that  the  defendant  was  appointed  a  committee- 
man  after  part  of  the  work  had  been  done : — 
Held,  not  such  a  delivery  within  the  statute  6  & 

7  Viet.  c.  73,  as  to  render  the  defendant  liable 
in    this    action.     Edwards  v.  Lawless,   17   L.  J., 
C.P.,  293. 

The  bill  should  be  delivered  either  at  the  office 
of  the  company,  or  at  least  to  some  person  who 
can  reasonably  be  considered  to  represent  the 

ommittee.     76. 

Actions  on  Bill.]  — To  an  action  on  an  attorney's 
bill,  defendant  pleaded  that  the  plaintiff  did  not 
deliver  one  month  before  bringing  the  action  a 
signed  bill  of  his  fees,  pursuant  to  the  statute  in 
such  case  made,  contrary  to  the  form  of  the  said 
statute.  The  6  &  7  Viet.  c.  73,  s.  37,  requires  a 
>ill  to  be  delivered  one  month  before  bringing  an 
action,  and  by  the  interpretation  clause  "  month" 

s  declared  to  mean  calendar  month  : — Held,  on 
special  demurrer,  that  the  word  "month"  in  the 
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plea  was  to  be  taken  to  mean  lunar  month  ;  that 
the  words  "  pursuant  to  the  statute,"  &c.  would 
not  enable  the  Court  to  construe  it  as  a  calendar 
month ;  and  that,  as  the  act  required  a  delivery  a 
calendar  month  before  the  action,  the  plea  was 
bad,  as  tendering  an  inconclusive  and  immaterial 
issue.  Parker  v.  Gill,  5  Dowl.  &  L.  21 — Q.  B. 

Quaere,  if  the  plea  was  not  also  bad,  as  being 
an  argumentative  averment  that  the  plaintiff  did 
not  deliver  one  calendar  month  before  bringing 
the  action  a  signed  bill,  &c.  Ib. 

Plea,  that  the  action  was  commenced  after  the 
coming  into  operation  of  the  stat.  6  &  7  Viet, 
c.  73,  and  is  prosecuted  by  plaintiff  against  defend- 
ant to  recover  from  defendant  the  amount  of  fees 
by  plaintiff,  "claimed  and  demihded"  to  be  due 
to  him  from  defendant  for  work  done  by  plaintiff 
for  defendant,  and  that  the  same  was  done  by 
plaintiff  as  attorney  and  solicitor  of  and  for  de- 
fendant, and  that  no  signed  bill  was  delivered  to 
defendant: — Held,  on  special  demurrer,  first,  that 
it  sufficiently  confessed  the  work  done.  Scadding 
v.  Eyles,  15  Law  J.,  N.  S.,  Q.  B.,  364;  10  Jur. 
945— Q.  B. 

Held,  secondly,  that  it  was  not  necessary  to 
state  that  the  work  was  done  after  the  coming 
into  operation  of  the  statute,  or  that  the  work  was 
done  in  England  by  plaintiff,  as  an  attorney  prac- 
tising in  England.  Ib. 

Held,  thirdly,  that  an  account  stated  did  not 
make  it  unnecessary  to  deliver  a  signed  bill.  Ib. 

A  demurrer  by  plaintiff  to  defendant's  plea, 
that  no  signed  bill  was  delivered  before  action, 
under  6  &  7  Viet.  c.  73,  s.  37,  for  using  therein 
the  term  "month"  instead  of  "  calendar  month," 
will  not  be  set  aside  as  frivolous.  Parker  v.  Gill, 
10  Jur.  1096— B.  C.— Patteson. 

The  37th  section  of  stat.  6  &  7  Viet.  c.  73,  by 
which  no  attorney  shall  commence  or  maintain 
any  action  for  the  recovery  of  any  charges  for  any 
business  done  by  him  until  the  expiration  of  one 
month  after  such  attorney  shall  have  delivered 
unto  the  party  to  be  charged  therewith,  or  sent,  a 
bill,  is  retrospective,  and  applies  to  a  bill  for 
charges  incurred  in  conveyancing  before  the  pass- 
ing of  the  statute.  Brooks  v.  Bockett,  16  Law  J., 
Q.  B.,  178;  11  Jur.  284. 

Declaration  for  work  and  labour  as  an  attorney, 
with  a  count  upon  an  account  stated.  Plea  denied 
the  delivery  of  any  bill  "  as  by  the  statute  re- 
quired." Replication  alleged  the  delivery  of  a 
bill.  The  work  was  entirely  conveyancing,  and 
a  bill  (not  signed)  was  inclosed,  and  referred  to 
in  a  letter  signed  by  the  plaintiff  before  the  pass- 
ing of  the  statute: — Held,  first,  that  the  plea  was 
not  bad  for  not  alleging  that  the  work  had  been 
done  since  the  passing  of  the  act,  or  that  it  was 
work  the  charges  for  which  were  taxable  before 
the  passing  of  the  act.  Ib. 

Held,  secondly,  that  the  delivery  of  the  bill  did 
not  satisfy  the  37th  section  of  the  act,  and  was 
not  within  the  saving  in  sect.  1,  because  the  bill 
was  not  taxable  before  the  act,  and,  therefore,  the 
delivery  of  it  was  not  under  any  of  the  repealed 
statues.  Ib. 

Held,  thirdly,  that  the  plea  was  an  answer  to 
the  count  on  the  account  stated.  Ib. 

Quaere,  whether,  in  the  case  of  a  bill  taxable 
before  the  statute,  a  delivery  before  the  statute 
would  not  be  sufficient  assumpsit  for  work  as  an 
attorney  and  on  an  account  stated.  Ib. 


To  assumpsit  for  work  and  labour,  the  defend- 
ant pleaded  that  the  plaintiff  was  an  attorney  of 
Queen's  Bench,  and  that  the  work  was  done  by 
him  in  that  character  since  stat.  6  &  7  Viet.  c.  73, 
and  that  no  bill  had  been  delivered  or  sent  accord- 
ing to  the  statute  before  action  brought.  Repli- 
cation, de  injuria  : — Held  bad  on  special  demurrer. 
Simons  v.  Lloyd,  7  Q.  B.  402. 

Bar  to,  by  Statute  of  Limitations.]  — See  LIMI- 
TATIONS STATUTE  OF. 

Taxation  of  Bill.] — No  jurisdiction  is  given  to  a 
court  of  law  to  refer  an  attorney's  bill  to  taxation 
by  5  &  6  Viet.  c.  73,  s.  37,  although  an  action  be 
pending  on  such  bill  in  such  court  of  law,  where 
no  part  of  the  business  is  transacted  in  any  court 
of  law  or  equity.  Bushv.  Sayer,  7  Man.  &  G.  1027» 

Where  an  attorney  is  retained  by  a  surveyor 
acting  under  the  Highway  Act,  the  parties  who 
contribute  to  a  rate  out  of  which  the  attorney's 
bill  is  paid  are  not  "  persons  liable  to  pay  the 
bill,"  so  as  to  entitle  them  to  apply  for  its  taxa- 
tion under  the  6  &  7  Viet.  c.  73.  In  re  Barber, 
3  Dowl.  &  L.  244;  14  Mee.  &  W.  720  ;  15  Law  J., 
N.  S.,  Exch.,  91. 

Semble,  that,  under  the  act,  all  the  common-law 
courts  therein  mentioned  have  a  common  jurisdic- 
tion to  refer  for  taxation  an  attorney's  bill  for  busi- 
ness done  in  any  of  them.  Ib. 

An  outlaw  will  not  be  allowed  to  make  an  appli- 
cation to  the  court  to  compel  the  delivery  of  an 
attorney's  bill,  or  to  refer  to  taxation  a  bill  of 
costs  already  delivered,  for  this  is  an  application 
for  the  benefit  of  the  outlaw  within  the  meaning 
of  the  rule  which  prohibits  an  outlaw  from  making 
an  application  for  his  own  benefit.  In  re  Ford, 
1  B.  C.  Rep.  88;  10  Jur.  757— Wightman. 

An  outlaw  cannot,  for  his  own  Benefit,  move  to 
have  an  attorney's  bill  taxed.  In  re  Mander,  6  Q. 
B.  867. 

So  held  where  the  outlaw  was  administrator  with 
the  will  annexed,  by  which  all  the  personal  estate 
was  bequeathed  to  him,  subject  to  the  payment  of 
the  debts  &c.,  and  one  of  the  bills  which  he  sought 
to  tax  related  to  business  done  for  himself  and  the 
testatrix  jointly,  and  the  other  for  business  done 
for  the  testatrix  alone.  Ib. 

C.,  an  attorney  in  London,  employed  B.,  also  an 
attorney  in  London,  to  defend  a  person  indicted  at 
Cambridge  for  bribery  at  an  election  there  in  the 
years  1841  and  1S42.  B.  delivered  to  C.  two  bills 
of  costs,  and  in  the  year  1847  he  delivered  copies 
of  the  bills  duly  signed  : — Held,  that  the  bills 
were  taxable  under  the  6  &  7  Viet.  c.  73,  s.  37. 
Billing  v.  Coppock,  1  Exch.  Rep.  15;  16  Law  J., 
Exch. 265. 

The  mortgagee  employed  plaintiff,  who  had  pro- 
cured from  him  the  advance  of  the  money  for  de- 
fendant, to  bring  actions  of  ejectment  against  the 
tenants.  Defendant  applied  for  delivery  of  the 
deeds,  upon  payment  of  debt  and  costs,  and  paid 
the  bill  of  costs  due  to  plaintiff  from  the  mort- 
gagee. Afterwards,  defendant  obtained  a  judge's 
order,  without  consent,  for  referring  the  bill  to 
taxation,  and  for  refunding  any  sum  found  to  have 
been  overpaid.  Plaintiff  appeared  before  the  Mas- 
ter to  support  his  bill,  and  some  items  were  added 
to  it.  The  allocatur  ordered  a  sum  to  be  refunded  : 
Held,  that  this  was  not  evidence  to  support  a 
claim  of  set-off  for  money  had  and  received. 
Phillips  v.  Broadley,  16  Law  J.,  Q.  B.,  72;  11  Jur. 
264. 
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An  order  was  obtained  for  the  taxation  of  an 
attorney's  bill  by  consent.  After  the  taxation  had 
been  proceeded  with  for  some  time,  it  was  dis- 
covered, that,  in  the  clause  directing  any  monies 
overpaid  to  be  refunded,  the  name  of  the  client 
had  been  inserted  in  the  place  of  the  attorney. 
On  the  objection  being  pointed  out,  the  then  attor- 
ney for  the  client  produced  another  order,  in 
which  the  error  was  rectified.  There  was  no  con- 
sent to  the  amendment,  nor  did  it  appear  to  have 
been  made  by  authority  of  a  judge ;  the  Master 
then  proceeded  with  the  taxation,  the  attorney 
protesting,  but  attending.  The  Master  made  his 
allocatur,  from  which  it  appeared  that  there  was  a 
balance  due  to  the  client  after  the  disallowance  of 
several  items  for  business  transacted  during  the 
period  the  attorney  was  without  a  certificate.  It 
was  objected  that  the  Master  had  acted  irregularly 
in  proceeding  after  the  discovery  of  the  error,  and 
that  the  taxation  was  a  nullity,  and  also  that  the 
Master  had  no  authority  to  inquire  whether  the 
attorney  was  certificated  or  not: — Held,  first,  that 
the  attorney  waived  the  irregularity  in  obtaining 
the  second  order,  by  his  subsequent  conduct.  In 
re  Angell,  12  Jur.  961— B.  C.— Coleridge. 

Held,,  secondly,  that  the  Master  had  authority  to 
inquire  whether  the  business  was  transacted  during 
the  time  the  attorney  had  a  certificate.  Ib. 

An  indictment  for  perjury  stated  that  the  defend- 
ant had  retained  U.,  an  attorney,  who  had  deliv- 
ered his  bill  under  6  &  7  Viet.  c.  73 ;  and  that, 
after  the  expiration  of  one  month  from  such  de- 
livery, U.  had  taken  out  a  summons  before  a  judge 
to  get  the  bill  taxed  ;  that  the  defendant,  before 
showing  cause  against  the  summons,  made  an  affi- 
davit denying  that  he  had  retained  U.;  and  per- 
jury was  assigned  on  this  statement,  the  indict- 
ment alleging,  that  "  it  became  and  was  material 
in  showing  cause  against  the  summons,  to  as- 
certain whether  the  defendant  did  retain  U." 
The  indictment  concluded,  "And  so  the  jurors, 
&c.  did  say  that  the  said  defendant,  &c.  did  com- 
mit wilful  perjury,"  &c. : — Held,  that  the  word 
"  month"  was  to  be  construed  with  reference  to 
the  6  &  7  Viet.  c.  73,  and  meant  calendar  month. 
Ryalls  v.  Reg.  (in  error),  12  Jur.  458  ;  17  L.  J., 
M.  C.,  93— Q.  B. 

Held  also,  that  it  was  sufficiently  shown  that  the 
judge  had  jurisdiction  to  issue  a  summons  on  the 
application  of  the  attorney,  without  negativing  a 
prior  application  within  the  month  by  the  party 
chargeable.  Ib. 

Held  also,  that  the  fact  of  the  retainer  of  U.  by 
the  defendant  was  a  material  ingredient  in  the  in- 
quiry. Ib. 

Costs  of  Taxation.]  — Before  the  passing  of  the 
6  &  7  Viet.  c.  73,  an  order  had  been  obtained  to 
refer  an  attorney's  bill  to  taxation  ;  but  the  allo- 
catur, by  which  less  than  one-sixth  was  taxed  off 
was  not  made  till  after  the  act  had  passed  : — Held 
that  the  order  referring  the  bill  for  taxation  was  a 
matter  or  thing  done  to  which  the  former  act  re- 
lated, and  that  the  power  of  the  court,  less  thar 
one-sixth  being  taxed  off,  to  order  the  payment  o 
the  costs  by  the  client,  was  excepted  from  the 
operation  of  the  new  statute.  Doe  d.  Potts  v 
Jinders,  10  Jur.  458 — B.  C. — Coleridge. 

Recovery  after  Taxation.]  —  On  a  motion  fo 
judgment  under  the  6  &  7  Viet.  c.  73,  s.  43,  th< 
affidavit  ought  to  be  intituled  in  the  matter  of  th< 
attorney,  and  not  in  the  name  of  the  cause.  In  r 
Hair,  7  Man.  &  G.  510. 

On  an  application  for  an  order  under  the  sami 


;ection, — Held,  that  the   affidavit  might  be  inti- 

uled  in  the  cause  as  well  as  in  the  matter  of  the 
ittorney,  the   original    order  for   taxation  having 

>een  so  intituled.     In  re  Vallance,  1  Man.  &  G. 
511. 

Where  an  attorney  obtains  an  order  for  the  tax- 
ation of  his  bill  of  costs  under  6  &  7  Viet.  c.  73, 
s.  43,  he  cannot  proceed  by  attachment  without. 

irst  obtaining  an  order  for  payment  of  the  amount 
certified  to  be  due.    In  re  Woodhouse,  2  C.  B.  290, 

Where  a  judge's  order  has  been  made  under  the 
6  &  7  Viet.  c.  73,  s.  43,  to  enter  up  judgment  for 
he  amount  of  an  attorney's  bill,  it  is  unnecessary 
o  bring  an  action  as  a  foundation  for  the  judg- 
ment.    Griffith  v.  Hughes,  16  Law  J.,  Exch.,  76  ; 
11  Jur.  313 — Exch. 

A  judge's  order,  under  6  &  7  Viet.  c.  73,  s.  43, 
for  entering  up  judgment  for  the  amount  of  the 
Master's  allocatur,  has  the  same  force  as  a  rule  of 
ourt  under  the  1  &  2  Viet.  c.  110.     Griffiths  v. 
Hughes,  4  Dowl.  &  L.  719— Exch. 

Therefore,  it  is  unnecessary  to  sue  out  a  writ 
and    declaration    by    way    of  foundation    for   the 
udgment.     Ib. 

An  attorney's  bill  of  costs,  on  the  application  of 
his  client,  was  referred  by  a  judge's  order  to  be 
taxed,  without  prejudice  to  the  client  disputing 
the  retainer.  There  was  no  undertaking  on  the 
part  of  the  client  to  pay  the  amount  which  should 
be  found  due.  Before  the  taxation  the  client  and 
the  attorney  requested  the  Taxing  Master  to  decide 
the  question  of  retainer,  and  he  certified  in  favour 
of  the  latter : — Held,  that  the  decision  of  the 
Master  was  final  as  to  the  question  of  retainer, 
and  that  the  attorney  was  entitled  to  have  judg- 
ment entered  up  for  him  on  the  Master's  allocatur 
under  6  &  7  Viet.  c.  73,  s.  43.  In  re  Lawless,  12 
Jur.  584;  17  L.  J.,  C.  P.,  222. 

Amount  recoverable.] — An  attorney  who  has  un- 
dertaken to  conduct  a  prosecution  upon  the  terms 
of  receiving  money  out  of  pocket  cannot  recover 
that  money  from  his  client  where  the  prosecution 
fails  through  gross  negligence  ;  nor  can  his  client 
set  off  money  advanced  for  the  purpose  of  the 
prosecution,  and  laid  out  in  carrying  it  on.  Lewis 
v.  Samuel,  15  Law  J.,  N.  S,,  Q.  B.,  218;  10  Jur. 
429. 

An  attorney  who  undertakes  to  conduct  a  suit 
upon  the  terms  that  he  is  not  to  be  paid  unless  it 
succeeds,  is  not  entitled  upon  failure  of  the  suit 
to  recover  money  paid  out  of  pocket.  Turner  v. 
Tennant,  10  Jur.  429,  n.— Q.  B. 

Costs  out  of  Pocket.] — An  attorney,  on  being 
retained  to  conduct  a  cause,  gave  his  client,  the 
plaintiff,  the  following  undertaking  :  — "  Should 
the  damages  or  costs  not  be  recoverable  in  this 
action,  I  shall  charge  you  costs  out  of  purse  only." 
The  plaintiff  obtained  a  verdict  with  damages  and 
costs,  but  the  defendant  obtained  his  discharge 
under  the  Insolvent  Debtors  Act,  and  the  plaintiff 
only  received  a  dividend  of  about  7s.  in  the  pound 
on  the  amount  of  his  judgment: — Held,  that  the 
attorney  was  not,  under  these  circumstances, 
limited  by  his  undertaking  to  costs  out  of  pocket 
only.  In  re  Stretton,  14  Mee.  &  W.  806  ;  3  Dowl. 
&  L.  278  ;  15  Law  J.,  N.  S.,  Exch.,  16. 

The  Master  having  taxed  the  attorney's  bill,  al- 
lowing him  costs  out  of  pocket  only,  a  summons 
was  taken  out  and  heard  before  a  judge  at  cham- 
bers, who  directed  the  taxation  to  be  as  for  costs 
out  of  pocket.  Subsequently,  another  summons 
to  review  the  taxation  was  taken  out  and  heard 
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before  the  same  judge,  who  dismissed  it: — Held, 
that  the  attorney  had  a  right  to  appeal  from  this 
decision  to  the  court.  Ib. 

Agents.}  —  Where  an  action  was  brought  by 
plaintiff,  an  attorney  in  the  country,  to  recover 
a  bill  of  costs  against  defendant,  who  was  the  so- 
licitor to  the  Post-Office,  for  business  done  in  con- 
ducting the  prosecution  of  an  individual,  at  the 
suit  of  the  Postmaster-General,  for  forging  a  Post- 
Office  order,  for  which  purpose  he  had  been  em- 
ployed by  defendant : — Held,  that  the  court  had 
no  power  to  refer  the  bill  for  taxation  ;  and  that 
the  fact  that  plaintiff  had  debited  defendant  with 
the  whole  of  the  charges,  did  not  the  less  render 
it  a  bill  for  agency  business.  In  re  Simons,  3  Dow]. 
&  L.  156— B.  C.— Coleridge. 

A.,  being  defendant  in  an  action  brought  by  B., 
paid  the  debt  and  costs  to  his  own  country  attor- 
ney for  transmission  to  B.,  the  attorney,  sent  a 
cheque  exceeding  the  amount  to  his  own  town 
agent,  directing  him  to  pay  the  debt  and  costs  out 
of  it.  The  agent  acknowledged  the  receipt,  by 
letter  to  the  country  attorney,  and  therein  pro- 
mised to  apply  the  money  as  directed;  but  he  re- 
tained it  in  reduction  of  a  debt  due  to  him  from 
the  attorney: — Held,  that  there  was  no  sufficient 
privity  to  support  an  action  for  money  had  and  re- 
ceived by  A.  against  the  agent.  Cobb  v.  Becke, 
6  Q.  B.  930. 

Payment  made  by  a  defendant  to  the  London 
agent  of  plaintiff 's  attorney  is  a  payment  to  plain- 
tiff. Hanley  v.  Cassan,  ll'jur.  1088— Exch. 

S.,  the  London  agent  of  W.,  attorney  to  plaintiff 
in  a  suit  between  A.  and  B.,  received  the  sum  sued 
for  from  defendant,  and  at  the  request  of  W.  set  it 
off  against  advances  in  an  account  between  them: 
the  Court  compelled  S.  to  rjay  plaintiff  de  novo, 
he  not  showing  that  there  was  an  account  between 
the  plaintiff  and  W.,  with  a  balance  in  favour  of 
the  latter.  Ib. 

There  is,  in  general,  no  privity  of  contract  be- 
tween the  London  agent  of  a  country  attorney  and 
the  client  of  the  latter.  Robbins  v.  Fennell,  12  Jur. 
157;  17  L.  J.,  Q.  B.,  77. 

The  client  cannot,  in  general,  maintain  an  ac- 
tion against  the  London  agent  for  money  received 
in  a  cause  of  the  client,  as  for  money  had  and  re- 
ceived to  the  client's  use.  Ib. 

A.,  who  was  the  London  agent  of  S.  &  J.,  attor- 
nies  in  the  country,  by  their  direction  issued  a  fi. 
fa.,  and  warrant  to  levy  on  the  goods  of  a  debtor 
in  Wilts,  at  the  suit  of  one  of  their  clients,  refer- 
ring the  officer  to  S.  &  J.  for  instructions.  The 
officer,  not  being  able  to  meet  with  S.  &  J.,  paid 
the  amount  of  the  levy  to  the  under-sheriff,  who, 
without  any  instructions  from  S.  &  J.,  remitted 
the  money  to  A.  in  London,  whose  name  was  in- 
dorsed on  the  warrant.  A.  refused  to  pay  the 
money  over  to  the  client,  claiming  to  apply  it  in 
reduction  of  the  general  balance  due  from  S.  &  J. 
for  agency  business: — Held,  that,  on  these  facts, 
there  was  no  privity  of  contract  to  support  an  ac- 
tion by  the  client  against  A.  for  money  had  and 
received.  Ib. 

But,  it  appearing  that  the  money  had  been  paid 
in  the  first  instance  to  the  town  agent  under  a 
mistake,  and  retained  by  him  against  the  express 
direction  of  S.  &  J.,  the  Court  made  absolute  a 
rule  obtained  by  the  client  to  compel  the  town 
agent  to  refund  the  money.  Ib. 

F.,  the  London  agent  of  S.,  attorney  to  plaintiff 
in  an  action,  received  the  sum  recovered  in  that 


action  from  the  under-sheriff  out  of  the  ordinary 
course  of  business;  and  informing  S.  thereof,  in- 
quired what  he  was  to  do  with  it.  Upon  applica- 
tion by  plaintiff,  the  Court  compelled  F.  to  pay 
the  money  to  plaintiff,  F.  not  showing  any  au- 
thority from  S.  to  retain  the  money,  or  apply  it  to 
the  balance  of  accounts  between  them.  Quaere, 
whether  an  action  for  money  had  and  received 
would  not  lie  against  F.  Robbins  v.  Heath,  12  Jur. 
158— Q.  B. 

ATTORNEY-GENERAL— See   CHARITY,  PRAC- 
TICE IN  EQUITY. 

The  attorney-general  attends,  in  peerage  cases, 
as  assistant  to  the  lords'  committees  for  privileges, 
and,  it  is  said,  that  he  is  entitled  to  sit  (on  a  chair) 
inside  the  bar.  Kaye  and  Sele  (The  Barony  of), 
1  H.  L.  Cas.  511,  n. 


ATTORNEY,  POWER  OF. 
Death  of  Principal,  Effect  of.] — A  testator,  resi- 
dent in  Jamaica,  by  his  will  made  a  specific  be- 
quest of  half  of  certain  stock,  and  afterwards 
directed  his  agents  in  London,  who  held  a  power 
of  attorney  from  him,  to  sell  out  part  of  the  whole. 
The  testator  died  before  the  sale  was  made,  and 
the  agents,  in  ignorance  of  that  fact,  effected  the 
sale  as  directed  : — Held,  that  the  legatee  was  en- 
titled to  have  the  amount  of  half  the  stock  which 
was  standing  in  the  testator's  name  on  the  day  of 
his  death.  Harrison  v.  Asher,  12  Jur.  833 — V.  C. 
B.  See  also  Hughes  v.  Walmesley,  12  Jur.  834,  n. 

To  whom  belonging.]  — In  covenant  upon  a  lease, 
executed  on  behalf  of  the  lessor  under  a  power  of 
attorney,  there  being  notice  to  defendant  to  pro- 
duce the  power,  but  no  subpoena  duces  tecum  to 
the  party  who  executed  the  lease  : — Held,  that 
the  power  of  attorney  was  the  property  of  the 
party  who  executed  the  lease  under  its  authority, 
and  that  secondary  evidence  of  its  contents  was 
inadmissible.  Hibberd  v.  Knight,  12  Jur.  162; 
17  L.  J.,  Exch.,  119. 


ATTORNMENT— See  DISTRESS. 


AUCTION — See  SALE,  VENDOR  AND  PURCHASER. 


AUCTIONEER— See  SALE. 


AUDITA  QUERELA. 

In  an  audita  querela,  a  supersedeas  and  venire 
facias  is  absolute  in  the  first  instance.  Giles  v. 
Hutt,  a  Dowl.  &  L.  115 — Exch. 

A  proceeding  by  audita  querela  is  an  action  or 
suit  within  4  &  5  Anne,  c.  16,  s.  4,  and  a  defend- 
ant may  plead  several  pleas  thereto.  Giles  v.  Hutt, 
1  Exch.  Rep.  701;  17  L.  J.,  Exch.,  121. 

In  an  audita  querela,  the  Court  granted  a  rule 
absolute  for  a  supersedeas,  together  with  a  venire 
facias.  Giles  v.  Hutt,  16  Law  J.,  Exch.,  258; 
1  Exch.  59. 


AVOWRY— See  REPLEVIN. 


AWARD — See  ARBITRATION,  ARBITRATOR. 
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Qualification  of  Bail.] — Bail  may  justify  in  re- 
spect of  shares  in  a  railway  company  in  actual 
operation.  Pierpoint  v.  Brewer,  3  Dowl.  &  L. 
4s7;  13  Mee.  &  W.  201;  15  Law  J.,  N.  S.,  Exch., 
SI;  10  Jur.  79. 

Bail  Bond.] — In  an  action  against  the  surety 
on  a  bond  under  the  stat.  1  &  2  Viet.  c.  110,  s.  8, 
for  the  payment  of  a  debt  by  H.,  on  his  rendering 
himself  in  any  action  that  might  be  brought,  the 
defendant  pleaded,  that  the  plaintiff,  having  re- 
covered judgment  for  the  debt  in  the  Queen's 
Bench,  issued  a  writ  of  ca.  sa.  against  H.  there- 
upon, and  delivered  it  to  the  sheriff;  and  before 
the  return  of  the  writ,  or  any  breach  of  the  con- 
dition, H.  was  taken,  and  surrendered  himself, 
and  was  detained  under  it;  whereupon  H.  issued 
a  habeas  corpus  cum  causa,  and  being  taken  be- 
fore a  judge,  was  committed  to  the  custody  of  the 
gaoler  of  the  Court  of  Queen's  Bench  in  execution, 
and  there  detained  until  and  after  the  return-day 
of  the  writ ;  and  which  facts  the  sheriff  returned 
to  the  writ  of  ca.  sa.  The  plea  further  stated, 
that  H.  was  always  ready  to  render  himself,  and 
would  have  rendered  himself  according  to  the 
practice  of  the  court,  but  that  he  was  prevented 
by  the  plaintiff  in  manner  aforesaid  from  so  doing  : 
— Held,  upon  special  demurrer,  that  the  plea  was 
bad,  for  not  averring  distinctly  that  it  was  impos- 
sible for  H.  to  render  himself,  as  the  court  could 
not  take  notice,  that,  by  the  practice  of  the  Court 
of  Queen's  Bench,  he  could  not  have  done  ;  or 
that  the  facts  themselves,  according  to  the  prac- 
tice of  the  court,  constituted  a  render.  Hayward 
v.  Bennett,  15  Law  J.,  N.  S.,  C.  P.,  315. 

In  an  action  against  one  of  the  principals  to  a 
bond  entered  into  under  1  &  2  Viet.  c.  110,  s.  S, 
the  declaration  set  out  the  bond  and  the  condition, 
which  latter  was  declared  to  be,  that,  if  A.  and  B. 
(the  sureties)  should  pay  such  sums  as  should  be 
recovered  in  any  action  which  had  been  or  should 
be  brought  for  recovering  the  said  debt,  or  the 
defendant  and  his  partners  should  render  them- 
selves to  the  custody  of  the  court  in  which  such 
action  had  been  or  might  be  brought,  according  to 
the  practice  of  such  court  or  courts,  or  within 
such  time  or  in  such  manner  as  the  said  court  or 
courts,  or  any  judge  thereof,  should  direct,  after 
such  judgment  should  have  been  recovered,  then 
the  writing  obligatory  was  to  be  void.  It  then 
alleged  the  commencement  of  an  action  in  the 
Court  of  Exchequer,  the  recovery  of  judgment, 
and  notice  to  defendant ;  that,  after  the  recovery, 
upon  the  application  of  plaintiff,  Coleridge,  J., 
made  an  order,  that  defendant  should  surrender, 
within  ten  days  after  the  service  of  the  same,  on 
the  23d  of  August,  1842,  ten  days  of  which  elapsed 
before  the  commencement  of  this  suit ;  that,  on 
the  26th  of  August,  Cresswell,  J.,  made  an  order, 
that  the  time  of  render  should  be  enlarged  for  a 
week  ;  that,  on  the  2d  of  September,  a  second 
order  was  made  by  Cresswell,  J.,  that  the  time 
of  render  should  be  enlarged  until  the  fifth  day 
of  Michaelmas  Term,  without  prejudice;  that,  on 
the  fourth  day  of  Michaelmas  Term,  by  a  rule  of 
the  Court  of  Exchequer,  it  was  ordered  that  plain- 
tiff should  show  cause  on  the  9th  of  November, 
why  the  order  of  Coleridge,  J.,  should  not  be  set 
aside,  or  why  defendants  in  that  action  should 
not  have  a  fortnight  after  judgment  pronounced 
in  that  rule  to  render  themselves  into  custody. 
The  declaration  then  stated  for  breach,  that 
neither  the  defendant  nor  his  partners,  nor  any 
of  them,  rendered  themselves  to  the  custody  of 


the  gaoler  of  the  Court  of  Exchequer,  according 
to  the  practice  of  the  court,  or  within  the  time 
mentioned  in  the  said  order,  or  any  or  either  of 
them,  after  judgment  had  been  so  recovered  as 
aforesaid.  To  this  declaration  defendant  pleaded, 
first,  that,  after  the  recovery  of  the  judgment  and 
before  action,  no  writ  of  ca.  sa.  was  sued  out  of 
the  Court  of  Exchequer  against  defendant,  &c.: — 
Held,  on  general  demurrer,  to  be  a  good  plea. 
Hinton  v.  Acraman,  2  C.  B.  367;  3  Dowl.  &  L. 
426  ;  15  Law  J,,  N.  S.,  C.  P.,  52  ;  10  Jur.  203. 

Second  plea,  that  the  order  of  Coleridge,  J., 
was  made  before  the  time  for  rendering  defendant 
and  his  partners,  according  to  the  practice  of  the 
court,  had  expired,  and  was  made  ex  parte,  and 
without  any  previous  summons  : — Held,  on  general 
demurrer,  to  be  a  bad  plea.  Ib. 

Third  plea,  that  the  order  of  Coleridge,  J.,  was 
made  before  the  time  for  rendering  defendant  and 
his  copartners  had  expired,  and  that,  before  the 
expiration  of  ten  days  from  the  service  of  such 
order,  the  first  order  of  Cresswell,  J.,  was  made  ; 
and  that,  before  the  expiration  of  the  time  men- 
tioned in  the  last  order,  the  second  order  of 
Cresswell,  J.,  was  made  ;  and  that,  before  the 
fifth  day  of  Michaelmas  Term,  the  said  rule  of 
the  Court  of  Exchequer  was  made ;  and  that, 
after  the  making  thereof,  within  a  reasonable 
time  for  that  purpose,  notice  of  the  said  rule  was 
given  to  plaintiff,  as  by  the  same  directed,  and 
according  to  the  practice  of  the  court;  and  that 
afterwards  cause  was  shown,  according  to  the 
practice  of  the  court ;  and  thereupon  the  court 
ordered,  that  defendant  and  his  partner  should 
have  ten  days  from  the  day  of  making  the  said 
rule  to  render  ;  and  that  within  that  time  defend- 
ant and  his  partners  rendered  themselves  to  the 
custody  of  the  gaoler  of  the  court : — Held,  on 
general  demurrer,  to  be  a  good  plea.  Ib. 

Fourth  plea,  that  a  certificate  in  bankruptcy  on 
the  fiat  issued  after  the  making  of  the  writing 
obligatory,  (no  averment  being  made  that  it  issued 
after  the  recovery  of  the  judgment), — Held  to  be 
a  bad  plea.  Ib. 

Fifth  plea,  that  before  the  giving  of  the  bond, 
an  action  had  commenced,  which  was  still  pend- 
ing ;  and  that  the  action  mentioned  in  the  declara- 
tion, in  which  judgment  was  recovered,  had  not 
then  commenced  ;  and  that  the  writing  obligatory 
was  intended  to  apply  to  the  first-mentioned 
action : — Held  to  be  a  bad  plea.  Ib. 

A  debtor  who  has  executed  a  bond  under  the 
8th  section  of  the  1  &  2  Viet.  c.  110,  and  against 
whom  a  verdict  is  returned  in  the  action,  who 
afterwards  is  declared  bankrupt,  and  surrenders 
to  the  fiat,  and  then  immediately  renders  in  dis- 
charge of  his  sureties  in  the  bond,  is  not,  under 
such  "  arrest  or  imprisonment,"  within  the  mean- 
ing of  the  23d  section  of  5  &  6  Viet.  c.  122,  as 
to  entitle  him  to  his  discharge  from  custody. 
Oldaker,  Ex  parte,  12  Jur.  108  ;  17  L.  J.,  Bank.,  3. 

To  an  action  against  a  surety  upon  a  bond  given 
under  the  1  &  2  Viet.  c.  110,  s.  S,  the  defendant 
pleaded,  that,  after  the  making  of  the  bond,  and 
before  the  commencement  of  the  suit,  the  plaintiff 
brought  an  action  against  the  principal  in  the 
Court  of  Queen's  Bench,  and  recovered  judgment 
against  him,  and  issued  a  ca.  sa.  thereon,  under 
which  the  principal  was  taken  and  detained  in 
custody  "  according  to  the  practice  of  the  said 
Court  of  Queen's  Bench  ;"  that,  from  the  time  of 
the  recovery  of  the  said  judgment  until  the  arrest, 
the  principal  was  ready  and  willing  to  render  him- 


143 


Sail. 


[DIGEST  OF  CASES.]          Bailment.          144 


self  "according  to  the  practice  of  the  said  Court 
and  the  condition  of  the  bond;"  and  that,  by 
reason  of  his  having  been  so  taken  and  detained 
in  execution,  he  was  "  by  the  practice  of  the  said 
Court  exonerated  and  discharged  from  rendering 
himself  according  to  the  said  condition  :" — Held, 
that  the  plea  was  bad  for  not  distinctly  stating, 
either  that  the  principal  did  render  according  to 
the  practice  of  the  Court,  or  that  the  act  of  the 
plaintiff  made  it  impossible  for  him  to  render. 
Hayward  v.  Bennett,  12  Jur.  120  ;  17  L.  J.,  C. 
P.,  182. 

Proceedings  on  Sat?  Bond.] — In  an  action 
against  a  surety  upon  a  bond  given  under  the  1  & 

2  Viet.  c.  110,  s.  8,  the  defendant  pleaded,  that, 
after  the  making  of  the  bond,  and  before  the  com- 
mencement of  the  suit,  the  plaintiff  brought  an 
action   against    the   principal   in  B.   R.,    and   re- 
covered judgment  against  him  and  issued  a  ca.  sa. 
thereon,   under  which   the  principal   was   taken  ; 
that  the  latter  thereupon   caused   himself  to   be 
brought  up  by  habeas  corpus  before  a  judge,  who 
then,   and  before   any  breach  of  the  condition  of 
the  bond,  and   before  the  time  for  the  principal 
rendering  himself,  according  to  the  practice  of  the 
said  court  and  the  said  condition,  had  expired,  and 
according  to  the  practice  of  the  said   court,  com- 
mitted  him    into    the  custody  of  the  marshal,   in 
execution  at  the  suit  of  the  plaintiff  upon  the  said 
judgment ;  that  the  marshal  received  and  kept  him 
in  execution  as  aforesaid,  according  to  the  prac- 
tice of  the  said   court,  until   and  after  the  return 
day  of  ca.  sa.,  for  a  long   space   of  time,   to  wit, 
hitherto  ;  and   that,  from  the  time  and  recovery  of 
the  said  judgment,  until   he  was  so  taken  under 
the  ca.  sa.,   the  principal  was   always  ready  and 
•willing  to  render  himself  according  to  the  practice 
of  the  court  and  the  said  condition,  and  whilst  he 
remained  in  custody  as  aforesaid   was  ready  and 
willing  to  render  himself,   and   would  have  ren- 
dered himself  accordingly,  but  that  he  was  pre- 
vented by  the  plaintiff  from  so  doing  in  manner 
aforesaid  : — Held,  that,  if  the   plea  was  to  be  re- 
garded as  a  plea  of  performance,   it  was  bad,  for 
not   stating  distinctly  that  the  principal  did  render 
himself  according  to  the  practice  of  the  court;  and 
that,  if  it  was  to  be  considered  as  a  plea  in  excuse, 
it  was  equally  bad,  for  not  distinctly  alleging  that 
the  act  of  the  plaintiff  in  suing  out  the  ca.  sa. 
against  the  principal,  made  it  impossible  for  him 
to'render — the  Court  not  taking  judicial  notice  that 
the  issuing  of  that  writ  was  any  impediment  to  a 
render.     Hayward  v.  Bennett,  4  Dowl.  &  L.  228  ; 

3  C.  B.  404. 

Where  an  action  had  been  brought  against  a 
surety  under  1  &  2  Viet.  c.  110,  for  not  rendering 
his  principal,  and  a  plea  intended  as  an  excuse  for 
the  render  had  been  held  bad  on  demurrer;  the 
Court,  in  the  following  term,  allowed  a  plea 
similar  in  substance  to  be  added,  counsel  not 
having  been  present  to  ask  to  amend  when  judg- 
ment was  delivered.  Hayward  v.  Bennett,  16 
Law  J.,  C.  P.,  95  ;  11  Jur.  208. 

Bail  on  Removal  from  Inferior  Courts.] — In  Jan- 
uary, 1845,  the  defendants  in  an  action  in  the 
Lord  Mayor's  Court  removed  it  by  habeas  into  the 
Court  of  Queen's  Bench.  No  bail  was  put  in  above, 
nor  any  proceeding  whatever  taken  until  April, 
1846,  when  the  plaintiff  obtained  the  ordinary  rule 
ex  parte,  for  a  writ  of  procedendo,  unless  the- 
defendants  put  in  bail  in  four  days.  No  bail  was 
put  in,  and  the  procedendo  issued.  The  Court 
refused,  on  application,  on  the  part  of  the  bail  be- 


low, to  set  aside  the  procedendo  for  irregularity. 
Blanchard  v.  De  La  Crouee,  16  Law  J.,  Q.  B.,  181; 
11  Jur.  283. 

Bail  in  Error.]  — Quasre,  in  what  cases  the  Court 
can  make  a  special  order  by  virtue  of  stat.  6  Geo. 
4,  c.  96,  s.  1,  permitting  a  plaintiff  in  error  to  pro- 
ceed without  giving  bail.  Williams  v.  Downman, 
7  Q.  B.  112. 

But,  where,  in  an  action  of  assumpsit,  a  special 
verdict  had  been  agreed  upon  in  the  Court  of 
Queen's  Bench,  for  the  purpose  of  bringing  the 
case  before  the  Exchequer  Chamber,  and  after 
judgment  a  writ  of  error  was  sued  out,  but  the 
defendant  in  error  died,  and  the  writ  then  lapsed 
without  material  laches  on  the  part  of  the  plaintiff 
in  error,  whereupon  the  representatives  of  the  de- 
fendant in  error  sued  out  a  sci.  fa.  against  the  faith  of 
his  agreement;  the  Court,  in  the  exercise  of  its  gene- 
ral authority,  stayed  proceedings  on  the  sci.  fa., 
without  requiring  bail  in  error,  the  plaintiff  in  error 
undertaking  to  proceed  without  delay,  and  that, 
if  the  judgment  below  were  affirmed,  defendant  in 
error  should  immediately  have  judgment  on  the 
sci.  fa.  76. 

Taking  Money  out  of  Court.]  — The  court  per- 
mitted bail  to  take  out  of  court  money,  which  he 
had  paid  in  for  the  defendant's  use,  on  a  motion  for  a 
commission  to  examine  witnesses  abroad,  the  de- 
fendant having  died  abroad,  intestate  and  insol- 
vent, before  the  trial,  the  rule  nisi  having  been 
served  on  all  persons  in  any  way  interested  in  the 
cause.  Palmer  v.  Reiffenstein,  7  Man.  &  G.  641. 

Where  a  defendant  arrested  by  a  judge's  order 
under  this  statute  made  a  deposit  in  lieu  of  bail, 
and  then  applied  to  the  court  to  have  the  money 
returned,  and  the  court  thought  that,  were  it  not 
for  the  matters  disclosed  on  the  affidavits  used  on 
showing  cause,  he  would  be  entitled  to  have  it 
returned,  but  those  affidavits  raised  the  question 
whether  the  defendant  had  not  since  his  arrest 
broken  up  his  establishment  and  gone  to  reside 
abroad,  the  court,  on  the  ground  that  the  defend- 
ant had  not  had  any  opportunity  of  being  heard  on 
this  question,  referred  it  to  the  Master  to  ascer- 
tain how  that  fact  stood,  before  they  would  decide 
whether  the  money  ought  to  be  returned.  Talbot 
v.  Bulkeley,  10  Jur.  1061. 

A  defendant  arrested  by  a  judge's  order  depo- 
sited a  sum  of  money  in  lieu  of  bail,  and  applied 
to  the  Court  for  a  return  of  the  deposit.  The 
Court  thought,  that,  but  for  the  matters  disclosed 
on  the  affidavits  on  showing  cause,  the  defendant 
would  have  been  entitled  to  a  return  ;  but  the  affi- 
davits having  raised  a  question  whether  the  defend- 
ant had  not  since  his  arrest  broken  up  his  estab- 
lishment and  gone  abroad,  on  which  point  the 
defendant  had  had  no  opportunity  of  being  heard, 
the  Court  referred  that  question  to  the  Master  be- 
fore deciding  on  the  return  of  the  deposit.  Talbot  v. 
Bulkeley,  16  Law  J.,  Exch.,  67,  68;  4  Dowl.  &  L. 
317;  16  M.  &  W.  191. 

Bail  in  Criminal  Cases.]  — See  CRIMINAL  LAW. 

BAILIFF— See  SHERIFF. 

BAILMENT — See  DETINUE. 

In  all  cases  of  bailment,  the  duty  of  the  bailee 
may  be  alleged  in  the  declaration  to  be  "  safely 
and  securely"  to  keep  &c.  the  goods  entrusted  to 
him.  Ross  v.  Hill,  15  Law  J.,  N.  S.,  C.  P.,  182; 
10  Jur.  435. 

Therefore,  in  assumpsit  against  a  cab  proprietor 
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for  the  loss  of  luggage,  an  allegation,  that  defend- 
ant promised  safely  and  securely  to  carry  and  con- 
vey plaintiff  and  his  luggage,  was  held  to  be 
established  by  the  promise  implied  by  law,  that 
defendant  was  to  use  due  and  reasonable  care.  76. 

A  bailee  of  goods  for  hire,  by  selling  them,  de- 
termines the  bailment;  and  the  bailor  may  main- 
tain trover  against  the  purchaser,  though  the  pur- 
chase was  bona  fide.  Cooper  v.  Willomatt,  1  C.  B. 
672. 

In  assumpsit  against  a  cab  proprietor,  the  decla- 
ration stated  that  the  plaintiff  hired  the  vehicle, 
and  that,  in  consideration  of  the  premises,  and  that 
the  plaintiff  with  his  luggage  would  become  a  pas- 
senger, and  of  certain  reward,  the  defendant  pro- 
mised the  plaintiff  to  carry  and  convey  him  and  his 
luggage  safely  and  securely  from  &c.  to  &c.,  and 
alleged  a  loss  of  part  of  the  luggage  by  the  negli- 
gence of  the  defendant's  servant: — Held,  that  the 
declaration  was  sufficient  to  charge  the  defendant 
for  a  breach  of  his  implied  duty  to  use  an  ordinary 
degree  of  care,  the  words  "  safely  and  securely" 
not  necessarily  importing  a  more  extended  liability. 
Ross  v.  Hill,  2  C.  B.  877  ;  3  Dowl.  &  L.  788. 

Defendant,  a  carrier,  received  hops  from  plain- 
tiff for  the  purpose  of  being  carried  for  hire,  and 
kept  them  for  plaintiff  in  a  warehouse  for  thirteen 
months  ;  for  that  time  he  had  warehouses  which 
before  had  belonged  to  another,  but  had  not  made 
any  charge  to  plaintiff  for  warehousing: — Held, 
that  he  was  not  a  gratuitous  bailee.  White  v. 
Humphrey,  12  Jur.  417 — Q.  B. 

The  negligence  of  a  bailee,  in  disobeying  the 
instructions  of  a  bailor,  given  more  than  a  year 
prior  to  the  cause  of  action,  and  not  specifically 
declared  upon — Held,  not  sufficient,  though  proved 
in  the  cause,  to  entitle  the  plaintiff  to  recover  da- 
mages thereon.  Tobin  v.  Murison,  5  E.  F.  Moo. 
110. 


BANK  OF  ENGLAND. 

Liability.] — One  of  two  trustees  of  a  sum  of 
stock  sold  it  out  under  a  power  of  attorney,  to 
which  he  had  forged  the  signature  of  his  co-trus- 
tee, and  some  time  afterwards  absconded  : — Held, 
that  the  Bank  of  England  was  compellable,  in  a 
court  of  equity,  to  re-invest  the  stock  in  the  name 
of  the  other  trustee.  Slaman  v.  Bank  of  England, 
14  Sim.  475. 


BANKERS. 

The  name  in  which  the  contract  is  made  is  pri- 
rna  facie  evidence  of  the  party  for  whom  the  con- 
tract was  made,  but  it  is  not  conclusive  ;  therefore, 
where  two  plaintiffs  sue  on  a  contract  between 
them  and  the  defendants  as  bankers,  and  it  appears 
at  the  trial,  that  the  bank  account  was  opened  in 
the  name  of  one  only  of  the  plaintiffs,  it  is  com- 
petent for  the  plaintiffs  to  prove,  that  the  account 
was  opened  on  behalf  of  them  both ;  and  it  is 
sufficient  to  maintain  the  action,  if  it  is  proved 
that  the  plaintiff,  who  actually  opened  the  account 
at  the  time,  intended  it  to  be  the  account  of  the 
two,  without  showing  that  the  defendants  had,  be- 
fore the  action,  any  notice  that  he  had  so  intended. 
Cooke  v.  Seeley,  17  L.  J.,  Exch.,  286. 

It  lies  on  the  plaintiff  to  prove  this  intention 
affirmatively  ;  and  the  fact  that  the  plaintiffs  were 
partners,  arid  that  the  money  paid  into  the  account 
belonged  to  the  partnership,  is  not  alone  sufficient 


evidence  to  go  to  the  jury,  that  the  contract  was 
intended  to  be  made  on  behalf  of  the  two.     Ib. 

D.,  a  customer  of  a  banking  company  at  B.,  re- 
quested the  bank  to  send  a  person  over  to  him  on 
the  day  D.  was  in  the  habit  of  receiving  his  rents, 
in  order  to  convey  to  the  bank  at  B.  the  cash,  being 
the  amount  of  rents  then  received.  The  bank 
sent  their  clerk  accordingly,  and  he  received  from 
D.  a  certain  sum,  which  the  clerk  afterwards  acci- 
dentally lost  on  his  way  back  to  the  bank.  The 
bank  made  good  the  loss  to  D.  In  an  action  of 
covenant  by  the  bank  against  the  sureties  of  the 
clerk,  to  recover  the  amount  so  paid  D.,  the  jury 
found,  that  it  was  not  the  practice  of  the  bankers 
at  B.  to  do  such  business  for  customers  as  that  in 
which  the  clerk  had  been  engaged  : — Held,  that 
the  money  was,  notwithstanding,  received  by  the 
clerk  in  the  course  of  his  employment  as  such 
clerk  to  the  bank  ;'  and  that  the  money  became  the 
money  of  the  bank  as  soon  as  it  had  been  so  re- 
ceived by  the  clerk.  Melville  v.  Dodge,  12  Jur.  922 
— C.P. 

Lien  of  Bankers.} — The  general  lien  of  bankers 
is  part  of  the  law  merchant,  and  is  to  be  judicial- 
ly noticed,  like  the  negotiability  of  bills  of  ex- 
change. Brandao  \.  Barnett,  12  Cl.  &  Fin.  787. 

A  banker's  lien  does  not  arise  on  securities  de- 
posited with  him  for  a  special  purpose,  as  where 
Exchequer  bills  are  placed  in  his  hands  to  get  in- 
terest upon  them,  and  to  get  them  exchanged  for 
new  bills  ;  such  a  special  purpose  is  inconsistent 
with  the  exercise  of  a  general  lien.  Ib. 

Where  a  person  who  is  in  reality  the  agent  of 
another  deposits  Exchequer  bills  with  his  own 
bankers,  without  informing  them  whose  property 
these  bills  are,  the  bankers  may  be  held  entitled 
to  consider  these  bills  as  the  depositor's  property, 
and  to  hold  them  as  security  for  any  money  due 
to  them  from  him,  if  the  mode  of  deposit,  or  the 
circumstances  attending  it,  give  them  a  lien  on  the 
bills  as  against  him.  fb. 

A.  was  the  London  agent  of  B.,  a  Portuguese 
merchant,  and  in  that  character  purchased  Exche- 
quer bills  for  him,  received  interest  on  them,  and 
at  proper  intervals  got  them  exchanged  for  others. 
He  acted  in  the  same  manner  for  several  other 
foreign  customers.  A.  kept  an  account  with  C. 
as  his  banker,  and  at  C.'s  banking-house  had 
several  tin  boxes,  in  which  he  deposited  these 
Exchequer  bills,  and  of  which  he  kept  the  keys. 
On  the  1st  of  December,  1836,  A.  took  out  of  a 
tin  box  several  Exchequer  bills,  which  he  delivered 
to  C.,  requesting  C.  to  get  the  interest  due  on 
them,  and  to  get  the  Exchequer  bills  exchanged 
for  others.  C.  did  so.  Before  A.  came  to  take 
back  the  Exchequer  bills,  acceptances  of  his, 
beyond  the  amount  of  his  cash  credit  account, 
were  presented  at  C.'s  bank,  and  paid.  A.  after- 
wards became  a  bankrupt : — Held,  that  C.  had  not 
a  lien  on  the  Exchequer  bills  in  his  hands  for  the 
balance  due  to  him  on  A.'s  account.  Ib. 

The  genera]  lien  of  bankers  on  securities  of 
their  customers  deposited  with  them  is  part  of  the 
law  merchant,  and  to  be  taken  judicial  notice  of 
as  such.  Brandao  v.  Barnett,  3  C.  B.  519. — H.  L. 

A.  bought  on  account  of  B.,  and  with  B.'s 
money,  certain  Exchequer  bills,  which  A.  deposit- 
ed in  a  box  that  he  kept  at  his  bankers',  him- 
self retaining  the  kev.  Whenever  it  became 
necessary  to  receive  interest  on  the  Exchequer 
Dills,  and  to  exchange  them  for  new  ones,  A.  was 
n  the  habit  of  taking  them  out  of  the  box  and 
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giving  them  to  the  bankers  for  that  purpose  (such 
being  the  usual  course  of  business),  which  being 
accomplished,  the  new  Exchequer  bills  were,  as 
soon  as  conveniently  might  be,  handed  over  to  and 
locked  up  by  A.  in  the  box,  the  amount  of  interest 
received  by  the  bankers  being  passed  to  the  credit 
of  A.'s  account.  The  Exchequer  bills  themselves 
were  never  entered  to  A.'s  account,  nor  had  the 
bankers  any  notice  or  knowledge  that  they  were 
not  the  property  of  A.  himself.  On  the  1st  of 
December,  1836,  A.  took  the  Exchequer  bills  out 
of  the  box,  and  delivered  them  to  the  bankers  for 
the  purpose  of  receiving  the  interest  and  exchang- 
ing them  for  new  ones.  The  bills  were  accord- 
ingly exchanged;  but  the  new  bills  (A.  being 
absent  from  business  on  account  of  illness)  remain- 
ed in  possession  of  the  bankers  down  to  the  time 
of  A.'s  failure,  on  the  23d  January,  1837,  his 
account  in  the  meantime  having  been  considerably 
overdrawn  : — Held,  by  the  House  of  Lords,  in  an 
action  at  the  suit  of  B.,  the  true  owner  (reversing 
the  judgment  of  the  Exchequer  Chamber),  that  the 
bankers  had  no  lien  upon  these  Exchequer  bills 
for  the  general  balance  due  to  them  from  A., 
although  such  securities  are  transferable  by  de- 
livery ;  the  circumstances  under  which  they  came 
to  their  hands  being  inconsistent  with  the  existence 
of  a  general  lien.  Ib. 

Bankers'  Cheques.] — A  cheque,  having  upon  it 
in  print  the  words  "  Dorchester  Old  Bank.  Estab- 
lished 1786,"  prima  facie,  specifies  the  date  of 
the  place  where  it  was  issued,  within  sect.  15  of 
stat.  9  Geo.  4,  c.  49,  and,  therefore,  does  not 
require  a  stamp.  Strickland  v.  Mansfield,  10 
Jur.  287— Q.  B. 

The  holder  of  a  cheque  is,  in  general,  bound  to 
present  it  for  payment  not  later  than  the  day 
following  that  on  which  he  receives  it,  whether 
the  presentment  is  made  by  himself  or  through 
his  bankers.  Alexander  v.  Burchfield,  1  Man.  & 
G.  1061  ;  3  Scott,  N.  R.,  555. 

But  the  time  for  the  presentment  may  be  ex- 
tended by  the  assent  of  the  drawees,  express  or 
implied.  Ib. 

Where  the  drawees  of  a  cheque  continue  sol- 
vent, and  have  effects  of  the  drawer  in  their 
hands,  the  holder  does  not  lose  his  right  of  action 
against  the  drawer  by  any  delay  in  presenting  the 
cheque  for  payment.  Robinson  v.  Hawksford,  15 
Law  J.,  N.  S.,  Q.  B.,  377 ;  10  Jur.  964. 

Therefore,  where  a  cheque,  drawn  upon  a  bank 
in  a  town  in  which  both  the  drawer  and  payee 
resided,  dated  13th  June,  was  not  presented  for 
payment  until  the  28th  June, — Held,  that  the 
drawer  was  liable  to  be  sued  on  the  cheque.  76. 

T.,  being  employed  by  defendant  to  raise  money 
for  him  how  he  could,  procured  160/.  from  plain- 
tiff, and  received  a  cheque  for  that  sum  from 
defendant,  payable  to  T.  or  bearer.  T.  afterwards 
applied  to  defendant,  for  payment  of  the  cheque  : 
— Held,  that  there  was  a  delivery  of  the  cheque 
to  plaintiff,  and,  therefore,  he  could  maintain  debt 
upon  the  cheque  against  defendant.  Samuel  v. 
Green,  16  Law  J.,  Q.  B.,  239 ;  11  Jur.  607. 

Where  the  defendant  having  money  of  the 
plaintiff's  in  his  hands,  drew  a  cheque  upon  his 
banker  in  favour  of  the  plaintiff,  the  proceeds  of 
which  the  latter  received  at  the  bank  : — Held,  in 
an  action  for  money  had  and  received,  that  this 
was  evidence  in  support  of  a  plea  of  payment 
without  proof  that  the  plaintiff  had  received  the 
cheque  from  the  defendant.  Mountford  v.  Harper, 
16  Law  J.,  Exch.,  182. 


A  cheque  is  sufficiently  dated  to  satisfy  the  ex- 
emption clause,  sect.  15,  of  the  Stamp  Act  (9  Geo. 
4,-c.  49),  if  it  bear  date,  "  Dorchester  Old  Bank," 
and  there  be  in  fact  a  bank  so  called  in  the  town 
of  Dorchester,  and  there  be  no  proof  that  the 
cheque  was  drawn  elsewhere  than  at  Dorchester. 
Strickland  v.  Mansfield,  8  Q.  B.  675. 

A  party  drew  the  following  cheque  on  a  bank, 
''  Messrs.  K.  &  Company,  bankers,  Abingdon. 
Pay  to  Mr.  H."  &c.  No  other  place  being  stated 
in  the  cheque — Held,  that  it  did  not  come  within 
the  exception  in  the  9  Geo.  4,  c.  49,  s.  15,  which 
exempts  from  stamp  duty  certain  drafts  or  orders 
for  the  payment  of  money  in  which  the  name  of 
the  place  where  they  are  issued  is  specified. 
Bobart  v.  Hicks,  12  Jur.  923— Exch. 

The  defendant  having  money  of  the  plaintiff's 
in  his  hands,  drew  on  his  banker  in  favour  of  the 
plaintiff  a  cheque,  which  was  paid  to  the  plaintiff 
at  the  bank  : — Held,  evidence  of  payment,  with- 
out proof  that  the  plaintiff  had  received  the  cheque 
from  the  defendant.  Mountford  v.  Harper,  16  M. 
&  W.  825. 

The  prosecutor  having  signed  a  blank  cheque, 
authorized  the  prisoner  to  fill  it  up  with  a  certain 
sum,  who,  with  the  intention  of  defrauding  the 
prosecutor,  inserted  therein  a  larger  sum  : — Held, 
to  be  forgery.  Reg.  v.  Wilson,  17  L.  J.,  M.C.,  82. 

Presentment.] — To  an  action  by  holder  against 
drawer  of  a  cheque,  it  is  no  answer  that  the  cheque 
was  not  presented  in  reasonable  time,  unless, 
during  the  delay,  the  fund  has  been  lost,  as  by 
failure  of  the  banker.  Robinson  v.  Hawkesford, 
9  Q.  B.  52. 

BANKERS. 

Deposits.] — Money  deposited  with  a  banker  by 
his  customer  in  the  ordinary  way,  is  money  lent  to 
the  banker,  with  a  superadded  obligation  that  it  is 
to  be  paid  when  called  for  by  cheque,  and  conse- 
quently, if  it  remain  in  the  bankers'  hands  for  sis 
years,  without  any  payment  by  him  of  the  princi- 
pal or  allowance  of  interest,  the  statute  of  limita- 
tions is  a  bar  to  its  recovery,  (dubitante  Pollock, 
C.  B.)  Pott  v.  Clegg,  16  M.  &  W.  321 ;  16  Law 
J.,  210;  11  Jur.  289— Exch. 

BANK,  JOINT  STOCK— See  SCIRE  FACIAS, 
TRUSTEE. 

A  joint-stock  banking  company,  established  un- 
der 7  Geo.  4,  c.  46,  and  1  &  2  Viet.  c.  96,  is  a  quasi 
corporate  body,  so  as  not  to  be  affected  by  what 
may  be  known  to  each  indiridual  shareholder. 
Powles  v.  Page,  15  Law  J.,  N.  S.}  C.  P.,  217  ;  10 
Jur.  526, 

Where,  therefore,  D.,  one  of  the  partners  of  a 
firm  which  was  a  customer  of  such  banking  com- 
pany, was  also  one  of  the  directors  of  the  com- 
pany, but  his  being  director  gave  him  no  man- 
agement of  the  banking  accounts,  which  were 
conducted  by  the  manager  with  the  concurrence 
of  three  managing  directors,  of  whom  D.  was  not 
one,  and  the  firm  dissolved  partnership, — It  was 
held,  that  D's  knowledge  of  such  dissolution  did 
not  operate  as  notice  thereof  to  the  banking  com- 
pany. Ib. 

A  declaration  in  debt  by  the  public  officer  of  a 
banking  company,  described  the  plaintiff  as  one 
of  the  registered  public  officers  for  the  time  being 
of,  &c.,  who  now  sues  as  such  public  officer  as 
aforesaid,  &c.,  and  stated  that  the  defendant  had 
by  the  writ  been  summoned  to  answer  the  plaintiff 
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as  such  public  officer  : — Held,  on  special  demur- 
rer, that  it  sufficiently  showed  the  plaintiff  to  have 
been  the  public  officer  at  the  time  of  the  com- 
mencement of  the  action.  Esdaile  v.  Maclean, 
15  Mee.  &  W.  277. 

The  declaration  recited  the  stat.  7  Geo.4,  c.46, 
as  "  An  Act  of  Parliament  made  and  passed  in 
the  seventh  Year  of  the  Reign  &c.  for  (amongst 
other  things)  the  better  regulating  Copartnerships 
of  Bankers  in  England  :" — Held,  a  sufficient  reci- 
tal of  the  act.  Ib. 

The  certified  copy  of  the  return  forwarded  to 
the  Stamp  Office,  under  stat.  7  Geo.  4,  c.  46,  s.  4, 
in  which  it  was  stated  that  H.  D.  was  one  of  the 
public  officers  of  the  Y.  District  Bank,  is  not  made 
exclusive  evidence  of  that  fact.  Reg.  v.  Carter, 
1  Den.  C.  C.R.  65. 

Trust  funds  were  invested  in  the  purchase  of 
transferable  shares  in  a  banking  company,  in  the 
name  of  one  of  the  trustees,  who  was  also  a 
holder  of  shares  in  his  own  right  in  the  same  com- 
pany, and  afterwards  made  various  sales  and  pur- 
chases of  shares  therein.  There  was  no  dis- 
tinguishing mark  by  which  the  shares  could  be 
traced,  the  same  being  in  the  nature  of  capital, 
expressed  by  quantity.  The  trustees  agreed  to 
assign  some  of  the  shares  standing  in  his  name  to 
the  banking  company  as  security  for  repayment  of 
advances  which  had  been  made  to  him,  but  no 
transfer  was  made.  He  afterwards  became  bank- 
rupt, without  having  shares  sufficient  to  satisfy  the 
trusts  and  his  agreement  to  assign  : — Held,  first, 
that  the  banking  company  had  no  lien  on  any  of 
the  shares  which  had  been  held  in  trust.  Murray 
\.Pinket,  12  Cl.  &  Fin.  764. 

Held,  secondly,  that,  although  the  shares  held 
in  trust  might  have  beea  charged  by  sale  and  re- 
purchase, the  trustee  must  still  be  considered  as 
holding  for  the  purposes  of  the  trust  the  same 
number  of  shares,  out  of  a  larger  number  that 
were  standing  in  his  name  at  the  time  of  his  bank- 
ruptcy. Ib. 

Held,  thirdly,  that,  as  no  shares  were  trans- 
ferred in  pursuance  of  the  agreement,  no  question 
as  to  whether  the  bank  directors  were  purchasers 
with  or  without  notice,  could  arise,  and  of  the 
two  equities  for  the  cestuis  que  trust  and  for  the 
bank,  the  former  must  be  preferred.  Ib. 

A.,  B.,  C.,  and  D.,  who  carried  on  business 
under  the  firm  of  G.,  P.,  &  Co.,  in  1840  opened 
an  account  with  a  banking  company  established 
under  the  7  Geo.  4,  c.  46,  1  &  2  Viet.  c.  96,  and 
5  &  6  Viet.  c.  85.  In  1842  A.  retired  from  the  firm, 
but  this  fact  was  not  advertised  in  the  London 
Gazette,  nor  was  any  alteration  made  in  the  pass- 
book : — Held,  that  the  mere  fact  of  D.,  one  of  the 
firm  of  G.,  P.,  &  Co.,  being  also  a  director  of  the 
banking  company  (but  having  as  such  no  share  in 
the  management  of  or  interference  in  the  banking 
accounts),  did  not  amount  to  notice,  actual  or  con- 
structive, to  the  bank,  of  the  dissolution,  so  as  to 
discharge  A.  in  respect  of  a  debt  subsequently  ac- 
cruing ;  a  banking  company  so  established  differ- 
ing in  this  respect  from  an  ordinary  trading  part- 
nership. Powles  v.  Page,  3  C.  B.  16. 

In  an  action  by  the  public  officer  of  a  banking 
company,  the  plaintiff  was  described  as  one  of  the 
public  registered  officers  for  the  time  being  of  and 
for  certain  persons,  &c.;  and  the  declaration  stated 
that  the  defendant  had  been  summoned  to  answer 
the  plaintiff  as  such  public  officer  as  aforesaid  : — 
Held,  on  special  demurrer,  that  this  was  a  sufficient 
statement  of  the  plaintiff  having  been  public  officer 


at  the   commencement  of  the  action.     Esdaile  v. 
Maclean,  16  Law  J.,  Exch.,  71. 

The  stat.  7  Geo.  4,  c.  46,  was  recited  in  the  de- 
claration as  "  an  act  made  and  passed  in  the 
seventh  year  of  the  reign  of  her  present  Majesty, 
&c.,  for,  amongst  other  things,  the  better  regulating 
co-partnerships  of  bankers  in  England:" — Held, 
that  the  act  was  sufficiently  recited.  Ib. 

As  to  what  is  necessary  to  be  alleged  in  an  affi- 
davit, upon  the  Court  being  moved  on  behalf  of  a 
judgment  creditor  for  leave  to  issue  a  scire  facias 
against  persons  who  were  members  of  a  joint-stock 
banking  company  within  three  years  of  the  date  of 
the  judgment,  but  had  ceased  to  be  such  members, 
see  Field  v.  Mackenzie,  11  Jur.  714 — C.  P. 

The  plaintiff  obtained  judgment  against  the  pub- 
lic officer  of  a  banking  company,  and  issued  a  sci.  fa. 
against  the  defendants  under  7  Geo.  4,  c.  46,  s.  13. 
The  writ  described  the  defendants  as  executrix  and 
administrators  of  J.  H.  B.  and  H.  J.  respectively  ; 
and  it  was  stated  therein,  that,  at  the  time  of  the 
recovering  of  the  judgment,  defendants  were  and 
still  are  members  of  the  co-partnership  ;  and  the 
writ  called  upon  the  defendants  to  show  cause  why 
execution  should  not  issue  against  them  to  satisfy 
the  said  judgment.  The  declaration  alleged  that 
J.  H.  B.  and  H.  J.  were,  at  the  time  of  the  recover- 
ing of  the  said  judgment,  members  of  the  com- 
pany, and  so  remained  till  their  death,  which  oc- 
curred after  the  judgment;  that  the  defendants 
were  their  executrix  and  administrators  respective- 
ly, and  prayed  for  execution  to  satisfy  the  said 
judgment,  to  be  levied  of  the  goods  and  effects 
which  were  of  J.  H.  B.  and  H.  J.  respectively. 
The  defendants  obtained  time  to  plead  on  the  usual 
terms  on  two  several  occasions,  and  on  a  third  ap- 
plication for  time,  it  was  granted,  "without  pre- 
judice to  any  motion  to  set  aside  the  declaration  as 
inconsistent  with  the  writ."  The  sci.  fa.  was  issued 
without  leave  of  the  Court,  and  no  notice  thereof 
was  given  to  the  defendants.  On  the  motion  to  set 
aside  the  writ,  and  all  subsequent  proceedings  for 
irregularity  : — Held,  that  the  irregularities  com- 
plained of  were  of  a  substantial  nature,  and  there- 
fore obtaining  time  to  plead  was  not  a  waiver  of 
them.  Ricketts  v.  Bowhay,  16  Law  J.,  C.  P.,  153. 

Per  Williams,  J.,  that  the  irregularities  were 
accompanied  with  fraud,  and,  under  these  circum- 
stances, taking  a  subsequent  step  in  the  cause  did 
not  constitute  a  waiver.  Ib. 

Where  execution  has  issued  against  one  or  more 
of  a  banking  co-partnership,  established  under 
7  Geo.  4,  c.  46,  and  no  satisfaction  has  been  ob- 
tained, and  the  Court  sees  grounds  for  believing 
that  a  plaintiff  has  used  due  diligence  to  obtain 
satisfaction  from  the  existing  members  of  the  com- 
pany, it  will  allow  a  scire  facias  to  issue  against 
former  members  ;  and  it  is  not  necessary  that  exe- 
cution should  have  first  issued  against  all  the  ex- 
isting members.  (Wilde,  C.  J.,  dubitante).  Field 
v.  M'Kenzie,  16  Law  J.,  C.  P.,  203. 

The  Court  will  grant  a  scire  facias  against  parties 
upon  prima  facia  evidence  of  their  having  been 
members  at  the  time  of  the  contract,  there  being 
no  affidavit  upon  their  part  in  contradiction.  Ib. 

Semble,  that,  where  judgment  has  been  obtain- 
ed against  a  public  officer  of  a  bank,  sued  under 
the  above  statute,  the  partnership  effects  of  the 
bank  may  be  seized  in  execution.  Ib. 

It  is  not  a  sufficient  ground  for  shortening  the 
time  within  which  parties  have  to  show  cause,  that 
otherwise  the  three  years  mentioned  in  the  above 
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statute  as  the  limit  of  a  retired  partner's  liability 
might  elapse.     Ib. 

Quaere,  whether  a  declaration  in  sci.  fa.  on  ; 
judgment  recovered  against  the  public  officer  of  i 
banking  co-partnership  is  bad,  which  alleges  tha 
the  defendant  at  the  time  of  judgment  recoverec 
was,  and  from  thence  hitherto' hath  been,  and  stil 
is,  a  member  of  the  said  co-partnership.  Esdail 
v.  Trustwell,  16  Law  J.,  Exch.,  316. 

Semble,  that  a  writ  in  that  form  would  be  quash- 
ed on  application  to  a  judge  at  chambers.     Ib. 

The  public  officer  of  a  banking  company,  who 
was  plaintiff  in  an  action,  died  after  the  issuing  o; 
a  writ  of  ca.  sa.,  but  before  its  execution: — Held, 
that  it  was  not  necessary  to  bring  a  sci.  fa.,  anc" 
that  defendant  was  therefore  not  entitled  to  be 
discharged  on  the  ground  that  the  action  hac 
abated.  Todd  v.  Wright,  16  Law  J.,  Q.  B.,  311 
11  Jur.  471— B.  C.— Erie. 

Semble,  that  if  there  was  no  registered  officer 
of  the  company  after  plaintiff's  death,  defendant 
might  apply  to  the  Court  to  have  one  appointed 
in  order  to  give  defendant  a  discharge.     Ib. 

A  bill  was  filed  against  C.  D.  as  the  registered 
public  officer  of  the  Yorkshire  Banking  Company. 
C.  D.,  by  his  answer,  stated,  that  he  had  ceased 
to  be  such  public  officer,  and  that  E.  F.  then  was 
the  public  officer  of  the  company: — Held,  that, 
under  the  terms  of  7  Geo.  4,  c.  46,  s.  9,  it  was  not 
necessary  to  file  a  supplemental  bill,  or  to  obtain 
any  order  for  the  purpose  of  bringing  the  new 
public  officer  before  the  Court;  and,  under  the  cir- 
cumstances of  the  case,  production  of  documents, 
admitted  by  C.  D.  to  be  in  the  possession  of  the 
company,  was  ordered,  the  notice  of  the  motion 
being  served  on  C.  D.  and  the  new  public  officer 
of  the  company.  But  chart  v.  Dresser,  16  Law  J., 
Chanc.,  198;  11  Jur.  196. 

BANK  (JOINT  STOCK)— See  PUBLIC  COMPANY. 

In  the  deed  of  settlement  of  a  joint-stock  bank- 
ing company,  whereby  a  bank  of  issue  and  deposit 
was  established,  there  was  the  following  clause 
conferring  powers  upon  the  directors : — "  For  the 
better  management  of  the  concerns  of  the  said 
•company,  &c.,  the  same  shall  be  confided  to  the 
care,  superintendence,  and  management  of  eleven 
members  ;  which  said  members  shall  be  and  act 
as  directors  of  the  concerns  of  the  said  company. 
That  such  board  of  directors  shall  have,  and  they 
are  hereby  expressly  invested  with,  full  power 
and  authority  to  superintend,  order,  conduct, 
regulate,  and  manage  all  and  singular  the  affairs 
and  business  of  the  said  company,  to  the  best  of 
their  discretion  and  judgment,  under  and  subject 
to  the  provisions  hereinafter  contained.  That 
such  board  of  directors  shall,  or  lawfully  may, 
from  time  to  time,  devise  and  make  such  pro- 
visions, rules,  orders,  and  regulations,  touching 
the  government,  carrying  on,  and  management  of 
the  affairs  of  the  said  company,  the  same  not 
being  repugnant  to  the  general  rules  and  regula- 
tions herein  contained,  as  they  shall  think  expe- 
dient." The  company  got  into  pecuniary  diffi- 
culties; to  meet  their  liabilities,  and  to  enable 
them  to  wind  up  the  concern  and  realize  the 
assets,  the  directors  borrowed  a  sum  of  154,0007. 
from  another  bank,  for  which  they  gave  their 
promissory  note.  Upon  their  treaty  with  the  other 
bank  for  the  loan,  they  (the  directors)  stipulated 
that  the  joint-stock  company  should  cease  to  be  a 

>ank  of  issue,  and  become  a  loan  company,  and 


that  no  transfer  of  shares  or  stock  should  be  made 
without  the  consent  of  the  other  bank.  These 
stipulations  were  ultra  vires  the  directors  : — Held, 
first,  that  the  directors  had  the  powers  of  managing 
partners  in  an  ordinary  partnership  of  the  same 
character;  that  amongst  these  was  the  power  of 
borrowing  money  for  the  purpose  of  discharging 
the  existing  liabilities  of  the  bank  till  the  assets 
should  be  realized,  and  of  discontinuing  the  busi- 
ness of  the  bank  if  they  thought  such  conduct 
essential  to  the  interests  of  the  shareholders. 
Bank  of  Australasia  v.  Bank  of  Australia.  12  Jur. 
189— Pri.  C. 

Held,  secondly,  that  the  circumstance  of  the 
engagement  to  repay  the  loan  being  accompanied 
with  other  engagements  by  the  directors,  some  of 
which  were  ultra  vires  the  directors,  did  not  affect 
the  liability  of  the  company  to  repay  the  loan  ; 
and  that  the  only  effect  of  those  engagements  was, 
that  they  could  not  be  enforced.  Ib. 

Proceedings  by  Scire  Facias  against  Members.]  — 
By  the  deed  of  settlement  of  a  joint-stock  bank, 
it  was  provided,  "  that  the  directors  should  have 
a  lien  on  the  shares  and  stock  of  every  shareholder 
for  all  debts  due  to  the  company,  and  that  such 
lien  should  at  all  times  be  the  paramount  lien  on 
the  shares  and  stock  of  such  shareholder;  and  the 
directors  were  empowered  to  cancel  and  declare 
forfeited  the  shares,  or  to  sell  and  dispose  of  them, 
or  otherwise  deal  with  the  same  to  obtain  payment 
of  the  said  debts:" — Held,  that  the  company  had 
a  lien  against  a  shareholder  who  had  overdrawn 
his  account,  not  only  on  the  shares,  but  also  on 
the  dividends  arising  from  them.  Hague  v.  Dan- 
deson,  17  L.  J.,  Exch.,  269. 

The  fact  of  a  scire  facias  to  charge  a  party  as  a 
member  of  a  banking  copartnership,  under  the  7 
Geo.  4,  c.  46,  s.  13,  having  been  issued  without 
leave  of  the  Court,  in  a  case  where  such  leave  is 
necessary,  or  being  ambiguous  on  the  face  of  it, 
is  a  mere  irregularity,  to  be  taken  advantage  of 
on  a  motion,  and  promptly.  Ricketts  v.  Bowhay, 
3  C.  B.  889. 

But,  where  the  writ  stated  that  A.  B.  and  C.  D. 
were  at  the  time  of  the  judgment,  and  still  are, 
members  of  the  copartnership,  and  prayed  execu- 
tion against  them,  and  the  declaration  recited  a 
scire  facias,  charging  them  as  executrix  and  ad- 
ministrator respectively  of  persons  who  were 
members  at  the  time  of  their  respective  deaths 
;which  took  place  before  the  judgment),  and  pray- 

ng  execution  of  the  goods  and  chattels  of  the 
deceased  in  the  hands  of  A.  B.  and  C.  D.,  as  exe- 
cutrix and  administrator,  to  be  administered: — 

leld,  that  this  misrecital  was  a  substantial  vari- 
ance, the  right  to  take  advantage  of  which  was 
not  waived  by  the  garnishees'  obtaining  orders  for 

ime  to  plead.    Ib. 

Execution  was  issued  against  several   existing 
members  of  a  banking  copartnership,  established 
under  7  Geo.  4,  c.  46,  and  no  satisfaction  had 
>een  obtained,  and  grounds  were  shown  for  believ- 
ng  that  none  of  the  existing  members  were  solvent, 
he  Court  permitted  a  scire  facias  to  issue  against 
>ersons   who  were  members  at  the  time   of  the 
:ontract  being  made,  although  execution  had  not 
>een    issued    against  all  the    existing    members : 
Wilde,  C.  J.,   dubitante.     Field  v.  M'Kenzie,  5 
Dowl.  &  L.  172. 

The  Court  will  not  shorten  the  time  for  showing 
ause  against  a  rule  for  issuing  a  scire  facias,  on 
he  ground  that  the  three  years  limited  by  tho 
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statute    for    proceeding    against   retired    member 
might  expire  before  execution  could  issue.     Ib. 

The  Court  refused  to  set  aside  a  rule  which  hac 
been  made  absolute  for  a  scire  facias  against  forme 
members  of  a  banking  copartnership  under  tht 
7  Geo.  4,  c.  46,  s.  13,  on  the  ground  that  the  part\ 
by  whom  the  rule  had  been  obtained  had  omittet 
to  disclose  the  fact  of  his  holding  a  collateral  secu 
rity  upon  property  belonging  to  the  bank,  which  i 
was  believed  might,  by  management  and  care,  b< 
made  productive  to  an  amount  exceeding  the  judg 
ment  debt.  Field  v.  M'Kenzie,  4  C.  B.  725  :  17  L 
J.,  C.  P.,  98. 

The  Court  quashed  a  writ  of  sci-re  facias  on  a 
judgment  recovered  against  the  public  officer  of  a 
banking  copartnership,  which  alleged  that  A.  B. 
at  the  time  of  the  commencement  of  the  said  ac- 
tion in  which  &c.,  and  at  the  time  of  the  recovery 
and  giving  of  the  said  judgment,  was,  and  from 
thence  continually  has  been,  and  still  is,  a  mem- 
ber of  the  said  copartnership,  &c.  Bank  of  Scot- 
land v.  Fenwick,  17  L.  J.,  Exch.,  92. 

Under  the  7  Geo.  4,  c.  46,  s.  13,  a  party  moving 
for  a  scire  facias  in  order  to  have  execution  against 
former  members  of  a  banking  company  on  a  judg- 
ment against  the  registering  officer,  must  show 
that  he  has  made  substantial  and  bona  fide  endea- 
vours to  obtain  an  available  execution  against  the 
members  for  the  time  being,  and  the  Court  will 
decide  on  the  motion  whether  sufficient  diligence 
has  been  used  in  the  particular  case.  Field  v. 
M'Kenzie,  4  C.  B.  705. 

It  is  not  necessary  that  execution  should  first  be 
issued  against  all  the  members  for  the  time  being : 
Wilde.,  C.  J.,  dubitante.  Ib. 

Slight  evidence  that  the  parties  sought  to  be 
charged  as  such  were  members  at  the  time  of  the 
contract,  will  suffice  to  induce  the  Court  to  grant 
a  rule  for  a  scire  facias  against  them,  in  the  ab- 
sence of  affidavits  on  their  part  negativing  the 
facts  constituting  their  liability.  Ib. 

The  Court  refused  to  allow  the  rule  nisi  to  be 
drawn  up  for  an  earlier  day  than  by  the  ordinary 
practice  it  would  be  drawn  up,  upon  a  suggestion 
that  the  period  limited  by  the  statute  for  proceed- 
ings against  former  members  had  nearly  expired.  Ib. 

A  declaration  in  scire  facias  stated,  that  J.  E., 
the  public  officer  of  a  banking  copartnership,  called 
the  L.  and  W.  Bank,  recovered  against  G.  S.,  the 
public  officer  of  a  banking  copartnership,  called 
the  L.  and  W.  R.  Banking  Company,  the  sum  of 
51,373/.  12s.  Id.;  and  that  the  defendant  was  a 
member  of  the  said  last-mentioned  banking  com- 
pany. The  defendant  pleaded,  in  abatement,  that, 
at  the  very  same  time  when  the  writ  issued,  and 
before  the  said  J.  E.  declared,  the  said  J.  E.,  pub- 
lic officer  &c.,  issued  a  writ  of  sci.  fa.  (setting  it 
out).  The  writ  stated,  that  the  said  J.  E.,  public 
officer  &c.,  had  recovered  judgment  from  the  said 
G.  S.,  public  officer  &c.,  for  the  sum  of  51,373/. 
12s.  Id.;  and  that  one  J.  D.  was,  at  the  time  of 
such  judgment,  a  member  of  the  last-mentioned 
banking  copartnership.  The  plea  then  stated  a 
declaration  in  sci.  fa.  by  the  said  J.  E.  against  the 
said  J.  D.;  and  that  the  judgment  issued  against 
J.  D.  and  that  issued  against  the  present  defendant 
were  one  and  the  same  judgment;  that,  at  the 
time  of  the  judgment  against  J.  D.,  and  the  issuing 
of  the  writ  of  sci.  fa.  against  the  defendant,  J.  D. 
was  a  member  of  the  banking  copartnership  ;  and 

then  averred  the  identity  of  the  two  companies 
described  in  the  two  writs  as  the  L.  and  W.  R. 


Banking  Company,  and  that  G.  S.  was  the  public 
officer  of  the  latter  company  at  the  time  of  the 
judgment ;  that  J.  D.  was  still  living,  and  that  the 
writ  and  the  suit  against  J.  D.  was  still  depending 
against  him.  The  affidavit  in  verification  of  the 
plea  stated,  that  the  paper  writing  thereunto  an- 
nexed was  a  true  copy  of  the  issue  in  the  action 
between  J.  E.  and  J.  D.;  and  that  judgment  was 
signed  in  such  action  by  the  said  J.  E.  against  the 
said  J.  D.,  on  &c.,  for  51,373?.  12s.  Id.:— Held, 
that  a  judgment  signed  by  the  plaintiff  on  this 
plea  was  regular.  Esdaile  v.  Trusswell.  17  L  J 
Exch.,  294. 

Where,  under  the  7  Geo.  4,  c.  46,  s.  13,  a  rule 
to  issue  a  scire  facias  upon  a  judgment  recovered 
against  the  public  officer  of  a  joint-stock  banking 
company  had  been  obtained  against  a  former  mem- 
ber of  the  company,  which  rule  was  afterwards 
enlarged  and  finally  abandoned  upon  terms  of 
payment  of  costs  by  the  plaintiff,  such  plaintiff  is 
not  precluded  from  again  coming  to  the  court  for 
leave  to  issue  such  scire  facias.  Dodgson  v.  Scott, 
12  Jur.  521;  17  L.  J.,  Exch.,  321. 

Semble,  that  the  practice  of  the  Court,  which 
prevents  a  party  from  moving  the  same  matter 
twice,  does  not  extend  to  an  application  fora  scire 
facias  for  execution  against  a  former  member  of  a 
joint-stock  banking  company  under  the  7  Geo.  4, 
s.  46 :  but  the  Court  will  not  listen  to  the  fresh 
application  unless  some  good  reason  is  shown  by 
the  party  for  coming  a  second  time,  such  for  in- 
stance as  new  facts  having  come  to  his  knowledge, 
or  his  having  obtained  clearer  evidence  of  the 
insolvency  of  other  partners,  &c.  Ib. 

A  party  who  has  obtained  judgment  against  a 
joint-stock  banking  company,  sued  in  the  name  of 
their  public  officer  under  the  7  Geo.  4,  c.  46,  should 
in  general  proceed  by  scire  facias  towards  execu- 
tion against  those  who  are  members  of  the  company 
at  the  time,  but  the  Court  will  allow  him  to  proceed 
against  persons  of  the  other  three  classes  rendered 
liable  by  that  statute,  if  he  satisfy  them  with  rea- 
sonable certainty  that  the  issuing  or  prosecuting 
execution  already  issued  against  the  parties  pri- 
marily liable,  would  be  ineffectual.  Ib. 

The  7  Geo.  4,  c.  46,  does  not  render  liable  for 
the  debts  of  a  joint-stock  banking  company  those 
persons  who  became  members  of  the  company 
after  the  contract  sued  on  became  complete,  and 
ceased  to  be  so  before  judgment  obtained  against 
the  public  officer.  Ib. 

On  an  application  for  a  scire  facias  to  execution 
against  a  former  member  of  a  joint-stock  banking 
company  under  the  7  Geo.  4,  c.  46,  on  a  judgment 
obtained  against  the  public  officer  of  the  company, 
the  Court  will  not  try  on  affidavits  whether  the 
party  were  such  members  or  not,  as  that  is  the 
question  to  be  tried  by  the  scire  facias ;  neither 
can  he  be  allowed  to  show  that  the  judgment 
against  the  public  officer  was  concocted  by  fraud 
to  the  prejudice  of  the  shareholders  of  the  com- 
pany, as  the  way  to  raise  that  objection  is  by  plea 
to  the  scire  facias  or  special  application  to  set 
aside  the  proceedings  as  fraudulent.  Ib. 

On  the  trial  of  such  a  scire  facias  it  cannot  be 
objected  that  the  plaintiff  ought  first  to  have  pro- 
ceeded against  other  parties  than  the  defendant ; 
as  that  is  a  matter  to  be  determined  by  the  Court 
Before  the  writ  is  issued.  Ib. 

In  an  action  of  debt  against  the  public  officer  of 
a  joint-stock  company,  judgment  was  signed  for 
the  nominal  debt  in  the  declaration:  the  Court 
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granted  leave  to  issue  a  sci.  fa.  upon  the  judgment 
under  stat.  7  Geo.  4,  c.  16,  against  a  member  of 
the  company  at  the  time  when  the  contracts  upon 
which  judgment  was  obtained  were  entered  into, 
plaintiff  undertaking  not  to  levy  more  than  was 
due.  Harvey  v.  Scott,  12  Jur.  12 ;  17  L.  J.,  Q. 
B.,  9. 

The  Court  also  granted  leave  to  issue  a  sci.  fa. 
against  a  member  of  the  company  at  the  time 
when  some  only  of  the  contracts  upon  which 
judgment  was  obtained  were  entered  into;  execu- 
tion to  be  limited  to  the  contracts  for  which  he 
was  liable.  Ib. 

Affidavits  on  which  the  Court  was  asked  to 
grant  leave  to  issue  a  sci.  fa.  against  B.,  showed 
that  proceedings  had  been  taken  against  ten  of  the 
present  members  of  the  company,  and  executions 
issued  which  had  been  unproductive ;  that  the 
other  present  members  had  no  property  which 
could  be  made  available  ;  and  that  B.'s  name  ap- 
peared as  a  member  of  the  company  in  the  return 
made  in  March,  1845.  The  affidavit  of  B.  stated, 
that  he  was  not  a  member  of  the  company  at  the 
time  when  the  contracts  upon  which  judgment  was 
obtained  were  entered  into;  and  affidavits  on  his 
behalf  stated  that  the  shares  of  G.,  who  was  a 
member  of  the  company  at  the  time  when  it 
stopped  payment,  had  been  transferred  without 
consideration,  and  in  collusion  with  certain  offi- 
cers of  the  company;  and  that  P.,  one  of  the  pre- 
sent members  of  the  company,  was  actuary  of  a 
certain  assurance  and  loan  association,  and  as 
such  held  three  shares  of  the  company,  and  was 
entitled  to  be  indemnified  against  any  liability 
which  he  might  incur  as  such  trustee:  —  Held, 
first,  that  it  was  not  necessary  that  proceedings 
should  have  been  taken  and  executions  issued 
against  existing  members,  where  the  probability 
was  that  such  executions  would  be  ineffectual.  Ib. 

Held,  secondly,  that  B.  being  shown  to  be  a 
member  in  March,  1845,  it  was  incumbent  upon 
him  to  state  when  and  by  what  act  he  ceased  to 
be  so.  Ib. 

Held,  thirdly,  that  a  collusive  transfer  of  the 
shares  of  G.  was  no  answer,  plaintiff  not  being 
shown  to  be  a  party  to  such  transfer.  Ib. 

Held,  sixthly,  that  it  was  not  necessary  that 
proceedings  should  have  been  taken  against  P.  Ib. 

Semble,  that  a  declaration  in  a  scire  facias,  on  a 
judgment  recovered  against  the  public  officer  of  a 
banking  copartnership,  alleging  that  the  defend- 
ant, at  the  time  of  judgment  recovered,  was,  and 
from  thence  hitherto  had  been,  and  still  is,  a  mem- 
ber of  the  copartnership,  is  bad  on  special  demur- 
rer Esdaile  v.  Trustwell,  1  Exch.  Rep.  371; 
5  Dowl.  &  L.  219. 

Liability  of  Property  of  Members.]  — The  Court 
will  not  interfere  to  direct  the  senior  Master  to 
receive  and  register  a  memorandum  for  the  pur- 
pose of  binding  real  estate,  pursuant  to  the  provi- 
sions of  1  &  2  Viet.  c.  110,  s.  19.  The  Master 
received  such  a  memorandum,  the  object  of  which 
was,  to  bind  the  lands  of  a  member  of  a  banking 
company,  by  a  judgment  recovered  against  the 
public  officer.  Ex  part e  Ness,  17  L.  J.,  C.  P.,  15. 

Qusere.  whether,  under  7  Geo.  4,  c.  46,  recourse 
can  be  had  to  the  estates  of  deceased  members  of 
the  copartnership  ?  Ricketts  v.  Bowhay,  3  C.  B. 
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I.  JURISDICTION. 

To  a  declaration  for  false  imprisonment,  defend- 
ant pleaded  in  justification,  that  the  Court  of  Re- 
view in  Bankruptcy  ordered  that  plaintiff'  should 
stand  committed  for  a  contempt  of  the  court,  and 
that  a  warrant  should  forthwith  issue  for  that  pur- 
pose ;  and  that  Sir  G.  R.,  one  of  the  judges  of  the 
said  court,  afterwards,  on  &c.,  according  to  the 
course  and  practice  of  the  said  court,  made  and 
issued  out  of  the  same  court,  upon  the  said  order, 
his  warrant  in  writing,  whereby,  after  reciting  the 
order,  he  directed  the  tipstaff  of  the  court  to  arrest, 
&c.  On  special  demurrer, — Held,  first,  that  the 
words  "  according  to  the  course  and  practice  of 
the  said  court,"  with  the  context,  did  not  necessa- 
rily imply  that  Sir  G.  R.,  at  the  time  of  issuing  the 
warrant,  was  a  judge  of  the  court.  Van  Sandau 
v.  Turner,  6  Q.  B.  773. 

Held,  secondly,  that,  by  the  practice  of  the 
court,  when  they  ordered  a  party  to  stand  com- 
mitted for  contempt,  one  judge  might  issue  his 
warrant  for  the  apprehension.  76. 

Held,  thirdly,  that  these  facts  were  essential  to 
the  plea.  Ib. 

Held,  fourthly,  that  an  arrest  conformable  to  the 
practice  of  the  court  was  not  admitted  by  the  de- 
murrer. Ib. 

Assuming  that  the  plea  did,  in  substance,  state 
the  proceedings  to  be  according  to  the  practice  of 
the  Court  of  Review, — Held,  further,  that  the 
Court  of  Queen's  Bench  could  not,  on  such  general 
statement,  pronounce  the  justification  sufficient, 
since  they  could  not  judicially  know  rules  ofprac. 
tice  adopted  by  a  court  of  recent  origin,  and  never 
communicated  to  them.  Ib. 

And  held,  lastly,  that,  if  they  were  to  intend  the 
practice  of  such  court  to  resemble  that  of  the 
superior  courts  at  Westminster,  it  was  not  con- 
formable to  the  practice,  that,  on  an  order  of 
commitment  by  the  court,  one  judge  should  issue 
his  warrant  to  apprehend.  Ib. 

The  Court  of  Review  has  jurisdiction  to  restrain 
a  party  committed  by  it  for  contempt,  questioning. 
in  an  action  at  law,  the  regularity,  propriety,  or 
form  of  the  order  of  committal.  Ex  parte  Turner, 
1  De  G.  30. 

One  judge  of  the  Court  of  Review  sitting  as  the 
court  may  commit  for  contempt.  Ex  parte  Van 
Sandau,  1  De  G.  55 ;  1  Phill.  650;  15  Law  J.,  N. 
S.,  Bank.,  13. 

In  an  action  for  the  imprisonment  under  the 
commitment,  the  order  is  pleaded,  and  the  plain- 
tiff demurs, — Held,  that  an  injunction  ought  not 
to  issue  limiting  the  plaintiff  as  to  the  particulars 
in  respect  of  which  he  might,  on  such  demurrer, 
question  the  validity  of  the  order.  Ib. 

On  an  application  by  an  insolvent  for  a  final 
order,  under  7  &  8  Viet.  c.  96,  s.  6,  the  commis- 
sioner remanded  the  insolvent  (who  had  previously 
been  discharged  under  the  act)  on  the  ground  of 
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his  having  recently  petitioned  the  Insolvent  Debtors 
Court,  and  that  proceedings  were  pending  there, — 
Held,  that  there  was  no  appeal  to  the  Court  of  Re- 
view from  this  order.  Ex  parte  Newlands,  1  De 
G.  150. 

An  insolvent  debtor  being  entitled  to  payment  of 
an  annuity  from  the  accountant  in  bankruptcy,  the 
creditor's  assignee  under  his  insolvency  petitioned 
the  Court  that  the  accountant  might  be  at  liberty  to 
pay  the  annuity  to  him  for  the  benefit  of  the  credi- 
tors : — Held,  that  the  Court  had  no  jurisdiction, 
and  no  order  was  made  upon  the  petition.  Ex 
parte  Spooner,  11  Jur.  963. — Chanc. 

A  bankrupt  was  committed  to  the  custody  of  the 
messenger  for  unsatisfactory  answers,  in  order  to 
his  examination  by  the  Subdivision  Court,  and  that 
Court  committed  him  to  Newgate.  The  commit- 
ment was  *'  until  such  time  as  the  bankrupt  sub- 
mits himself  to  us,  or  to  any  of  the  commissioners 
of  the  Court  of  Bankruptcy,  and  full  answer  make 
to  our  or  their  satisfaction."  Afterwards,  being 
brought  before  the  commissioner,  and  asked  if  he 
had  any  further  statement  to  make,  and  having 
made  a  reply  which,  in  the  opinion  of  the  commis- 
sioner, in  no  way  altered  the  case,  he  was  re-com- 
mitted. The  warrant  of  commitment  set  out  the 
questions  and  answers  as  taken  before  the  Subdi- 
vision Court,  but  made  no  reference  to  the  two 
examinations  before  the  commissioner.  On  the 
return  of  the  habeas  corpus, — Held,  that  the  bank- 
rupt was  entitled  to  his  discharge.  In  re  Martin, 
16  Law  J.,  Bank,  6;  11  Jur.  461. 

On  a  petition  to  the  Court  of  Review  for  an 
injunction  to  restrain  an  action  in  which  the  plain- 
tiff has  demurred  to  the  plea,  the  Court  makes  a 
qualified  order,  restricting  the  plaintiff  as  to  the 
grounds  of  demurrer.  On  appeal  this  order  is 
discharged,  and  the  respondents  present  a  petition 
to  the  Lord  Chancellor  for  an  unqualified  injunc- 
tion : — Held  to  be  an  original  petition,  which 
ought  not  to  be  presented  to  the  Lord  Chancellor, 
and  dismissed  with  costs.  Ex  parte  Van  Sandau, 
1  De  Gex,  303. 

Assignees,  who  had  brought  an  action  against  an 
annuity  creditor  of  the  bankrupt  on  a  cross-de- 
mand, were,  on  the  petition  of  the  creditor,  sub- 
mitting to  the  jurisdiction  of  the  Court,  restrained 
from  proceeding  in  the  action.  Ex  parte  Law,  Id. 
378;  11  Jur.  112. 

A  creditor,  who  has  proved,  restrained  from  pro- 
ceeding for  the  same  demand  in  the  county  court, 
although  there  is  no  dividend.  Flower,  Ex  parte, 
1  De  Gex,  503. 

Where  a  stock  legacy,  bequeathed  to  the  bank- 
rupt, had  been  transferred  into  the  names  of  the 
official  assignee  and  the  creditors'  assignee,  and 
the  former  survived  the  latter,  and  left  this  coun- 
try and  became  a  bankrupt  : — Held, that  the  Court 
might,  on  the  petition  of  the  new  official  assignee 
of  the  original  bankrupt  served  upon  the  Bank  and 
the  assignees  of  the  former  official  assignee,  direct 
the  funds  to  be  transferred  to  the  Accountant  in 
Bankruptcy,  and  that  a  petition  under  Sir  E.  Sug- 
den's  Act  was  unnecessary.  Ex  parte  Penncll, 
re  Sustenance,  \  De  Gex,  566. 

New  Trustees,  appointing.] — Where  bankrupt; 
were  entitled  in  possession  to  the  income  of  some 
of  the  trust-funds,  of  which  one  of  the  bankrupts 
was  trustee  : — Held,  that  the  Court  of  Review 
could  not  appoint  a  new  trustee  without  the  as- 
signees joining  as  petitioners.  Cousen,  Ex  parte, 
1  De  Gex,  451. 


On  the  petition  of  cestuis  que  trust  to  have  a 
new  trustee  appointed  in  the  room  of  a  bankrupt 
trustee,  his  assignees  should  be  served  with  the 
petition.  Garden,  Ex  parte,  12  Jur.  391. 

In  granting  Protections  from  Process.]  — See 
PRISONER  AND  INSOLVENT. 

II.  THE  ACT  OF  BANKRUPTCY. 

B.,  against  whom  proceedings  in  the  Bank- 
ruptcy Court  were  instituted  by  R.,  under  stat.  5  & 
6  Viet.  c.  122,  on  the  15th  February,  1844,  signed 
an  admission  that  he  was  indebted  to  R.  in  the 
sum  of  149/.  On  the  29th  of  February,  he  offered 
to  give  a  judge's  order  for  the  amount,  payable  by 
instalments,  and  to  deposit  with  R.  six  bills  of  ex- 
change, which  offer  R.  accepted,  and  B.  delivered 
the  bills  to  the  attorney  for  R.,  who  returned 
them,  in  order  that  they  might  be  delivered  to 
him  through  the  attorney  for  B.  On  the  same  day 
the  attorney  for  B.  received  them  from  B.  On  the 
2d  of  March,  a  judge's  order  was  obtained,  and 
B.  paid  two  of  the  instalments  under  it,  but  made 
default  in  payment  of  the  others  ;  whereupon  R. 
signed  final  judgment, and  issued  execution  thereon. 
The  precise  amount  of  the  debt  due  from  B.  to  R. 
was  149/.  4s.  In  an  action  by  the  assignees  of  B. 
against  R., — Held,  first,  that  there  was  a  sufficient 
admission  of  the  debt  within  sect.  15  of  stat.  5  & 
6  Viet.  c.  122.  Pennell  v.  Rhodes,  15  Law  J., 
N.  S.,  Q.  B.,  352  ;  10  Jur.  S25— Q.  B. 

Held,  secondly,  that,  on  the  29th  February, 
there  was  a  compounding  for  the  debt,  which  pre- 
vented an  act  of  bankruptcy  under  the  provisions 
of  the  same  statute.  Ib. 

The  Statute  of  Bankrupts  in  Ireland  (6  &  7  Will. 
4,  c.  14)  enacts,  that  the  filing  a  declaration  of  in- 
solvency, and  the  advertisement  of  such  declara- 
tion in  the  Dublin  Gazette,  shall  constitute  an  act 
of  bankruptcy,  but  that  no  commission  of  bank- 
ruptcy shall  issue  thereupon  unless  sued  out  within 
two  months  after  the  insertion  of  the  advertisement 
in  the  Dublin  Gazette  : — Held,  that  the  advertise- 
ment of  the  declaration  of  insolvency  of  the  owners 
of  a  ship,  no  commission  having  issued,  and  the 
time  limited  having  elapsed,  did  not  bring  such 
owners  within  the  meaning  of  the  words  "  bank- 
rupt or  insolvent"  in  7  &  8  Viet.  c.  112  ;  and  that 
the  master  of  the  ship  could  not  recover  his  wages 
under  the  16th  section  of  that  statute.  The  Great 
Northern,  10  Jur.  1041— Ad. 

The  creditor  of  a  trader  may  proceed  by  action 
against  his  debtor,  notwithstanding  the  pendency 
of  proceedings  in  the  Court  of  Bankruptcy,  under 
the  5  &  6  Viet.  c.  122,  for  the  recovery  of  the  same 
debt;  and,  though  the  debt  be  paid  under  pressure 
of  these  proceedings,  the  action  will  be  stayed 
only  on  payment  of  costs.  Covington  v.  Hogarth, 
7  Man.  &  G.  1013. 

A  creditor  served  a  debtor  with  particulars  of 
demand  under  the  5  &  6  Viet.  c.  122,  s.  11,  stating 
that  the  debt  arose  from  returned  bills.  The 
creditor  then  made  an  affidavit  stating  the  debt  to 
have  been  incurred  for  goods  sold  and  delivered. 
The  debtor  was  summoned  to  appear  before  the 
commissioner  in  pursuance  of  the  act,  but  did  not 
appear,  and  did  not  satisfy  the  creditor  within 
fourteen  days.  A  fiat  issued  against  the  debtor  on 
the  act  of  bankruptcy  alleged  to  have  been  com- 
mitted by  him  under  the  above  circumstances.  On 
a  petition  to  annul  the  fiat, — Held,  first,  that  the 
creditor  had  not  complied  with  the  forms  required 
by  the  act;  and,  secondly,  that  the  debtor's  non- 
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appearance    before    the    commissioners    did    not! 
amount   to   a   waiver  by   him  of  the  irregularity. ' 
Ex  part e  Greenstock,  in  re  Greenstock,  15  Law  J., 
N.  S.,5,  Bank.;   10  Jur.  122. 

Proof    of  Act    of  Bankruptcy.] Under    stat. 

6  Geo.  4,  c.  16,  s.  90,  a  defendant  who  is  assignee 
of  a  bankrupt  may  prove  the  act  of  bankruptcy  at 
Nisi  Prius,  by  merely  putting  in  the  proceedings, 
if  the  opposite  party  has  given  no  notice  to  prove 
the  petitioning  creditor's  debt,  &c.  And  if  it  be 
clear  that  such  opposite  party  must  have  known 
that  the  bankruptcy  would  be  relied  on  by  defend- 
ant, though  defendant  is  not  named  assignee  on 
the  record.  Fawcett  v.  Dearne,  6  Q.  B.  25,  n. 

Affidavit  of  Debt.] — In  an  action  of  debt,  the  de- 
fendant pleaded  the  general  issue  to  the  whole 
debt,  and  a  set-off  as  to  part.  After  the  action 
was  commenced,  the  plaintiff  obtained  a  summons 
in  bankruptcy,  on  an  affidavit  made  by  him,  under 
the  5  &  6  Viet.  c.  122,  s.  11,  that  the  defendant 
was  indebted  to  him  in  the  full  amount  for  which 
the  action  was  brought,  and  allowing  no  credit  for 
the  sum  sought  to  be  set  off.  The  defendant  having 
deposed  on  oath  that  he  had  a  good  defence  to  the 
whole  of  the  plaintiff's  demand,  the  summons  in 
bankruptcy  was  dismissed,  with  costs.  The  cause 
was  afterwards  tried  in  Trinity  Vacation,  when, 
the  plaintiff  having  admitted  the  set  off,  a  verdict 
was  entered  for  him  for  the  difference  between  it 
and  his  whole  demand.  The  Judge  certified  for 
immediate  execution,  which  was  issued  on  the  7th 
August,  and  the  amount  levied  paid  under  protest. 
The  defendant,  on  the  20th  November,  obtained  a 
rule,  under  the  19th  section  of  that  statute,  call- 
ing on  the  plaintiff  to  show  cause  on  the  last  day 
of  the  Term,  why  he  should  not  refund  the  differ- 
ence between  the  sum  paid  and  the  amount  of  the 
verdict,  and  to  pay  the  defendant  his  costs  in  the 
action,  &c.: — Held,  that  the  application  was  made 
too  late  ;  and — 

Semble,  that  it  ought  to  have  been  made  within 
the  first  four  days  of  Michaelmas  Term.  Smith  v. 
Temperley,  16  M.  &  W.  273;  4  Dowl.  &  L.  510; 
16  Law  J.,  Exch.,  105;  11  Jur.  244. 

Quaere,  first,  whether,  under  the  19th  section  of 
the  5  &  6  Viet.  c.  122,  any  discretionary  power  is 
left  to  the  Court  to  withhold  costs  from  the  de- 
fendant, when  the  plaintiff  recovers  by  verdict  a 
less  sum  than  that  for  which  he  summoned  the 
defendant  to  the  Court  of  Bankruptcy  under  the 
13th  section  of  that  act.  Secondly,  whether  that 
statute  is  to  be  construed  in  the  same  manner  as 
the  43  Geo.  3,  c.  46,  s.  3.  Thirdly,  whether  a 
creditor,  against  whom  his  debtor  has  a  set-off,  is 
entitled  to  make  an  affidavit  in  bankruptcy,  under 
the  13th  section  of  the  5  &  6  Viet.  c.  122,  that  the 
party  is  indebted  to  him  in  the  full  amount  of  the 
debt,  without  deducting  the  set-off?  Ib. 

By  5  &  6  Viet.  c.  122,  s.  67,  all  affidavits  to  be 
made  or  used  in  matters  of  bankruptcy,  or  under 
or  by  virtue  of  any  statute  relating  to  bankrupts, 
or  of  this  act,  may  be  sworn  before  certain  speci- 
fied persons,  including  the  registrar  of  the  Court 
of  Bankruptcy.  An  affidavit  of  debt  filed  in  the 
Court  of  Bankruptcy  under  1  &  2  Viet.  c.  110,  s.  8, 
is  an  affidavit  made  "  by  virtue  of  a  statute  rela- 
ting to  bankrupts,"  and  is  made  in  a  matter  of 
bankruptcy  within  the  5  &  6  Viet.  c.  122,  s.  67, 
though  at  the  time  it  was  made  no  bankruptcy 
existed  and  might  possibly  never  exist;  and  such 
an  affidavit  is  properly  sworn  before  the  registrar 
of  the  Court  of  Bankruptcy.  Reg.  v.  Dunn,  16 
Law  J.,  Q.  B.,  382;  11  Jur.  908. 


The  defendants,  being  creditors  of  B.,  on  the 
3d  of  December,  1840,  filed  an  affidavit,  and  gave 
notice  under  1  &  2  Viet.  c.  110.  B.  did  not  pay 
or  compound  within  the  twenty-one  days;  and  on 
the  31st  of  December,  a  fiat  issued  on  the  petition 
of  the  plaintiffs;  and  on  the  30th  of  January,  1841, 
that  fiat  was  annulled  on  the  petition  of  the  de- 
fendants, who  on  the  following  day  issued  a  second 
fiat.  They  did  not  proceed  on  that  fiat,  and  on 
the  9th  of  September,  1842,  the  second  fiat  was 
annulled,  and  a  third  fiat  issued  on  the  petition  of 
the  plaintiffs,  who  were  chosen  assignees  under  it. 
Defendants  on  the  17th  of  February,  1841,  while 
the  second  fiat  was  in  force,  received  a  sum  of 
money  in  payment  of  their  debt,  being  more  in 
the  pound  than  the  other  creditors: — Held,  first, 
that  as  this  payment  constituted  an  act  of  bank- 
ruptcy under  6  Geo.  4,  c.  16,  s.  8,  the  fiat  of  the 
9th  of  September,  1842,  which,  though  it  issued 
more  than  a  year  after  such  payment,  issued  before 
the  5  &  6  Viet.  c.  122  came  into  operation,  was 
well  supported  by  such  payment.  Ellis  v.  Russell, 
16  Law  J.,  Q.  B.,  428 ;  11  Jur.  84. 

Held,  secondly,  that  the  plaintiffs  were  en- 
titled to  sue  as  assignees,  in  the  absence  of  any 
special  appointment  by  the  commissioner  of  a  per- 
son to  sue.  Ib. 

Semble,  that  the  affidavit  of  3d  of  December,. 
1840,  would  not  alone,  or  coupled  with  the  first 
fiat,  support  the  third  fiat.  Ib. 

The  subscription  deed  of  a  proposed  company 
provided  that  the  majority  of  the  members  of  the 
committee  of  management  being  present  as  mem- 
bers of  such  committee,  consisting  of  not  less  than 
five  members,  should  have  power  to  bind  all  who 
were  absent,  &c.  At  a  meeting  of  the  committee, 
duly  summoned,  but  at  which  three  members  only 
attended,  a  declaration  of  insolvency  under  the 
provisions  of  the  statute  7  &  8  Viet.  c.  Ill,  was 
made.  Upon  a  petition  to  annul  the  fiat,  the  Court 
held,  that  the  act  done  was  not  an  act  of  bank- 
ruptcy. Ex  parte  Morrison,  16  Law  J.,  Bank., 
11;  11  Jur.  719. 

Composition  Deed.]  — By  a  composition  deed  be- 
tween A.  and  B.,  and  scheduled  creditors  of  A., 
after  reciting  that  it  had  been  agreed  that  A. 
should  pay  the  creditors  10s.  in  the  pound  ;  and 
after  reciting  that  B.  had  agreed  to  join  in  the  deed 
for  the  purpose  of  better  securing  payment  of  the 
composition,  on  having  such  assignment  made  to 
him  as  was  thereinafter  contained,  it  was  wit- 
nessed, first,  that  A.  and  B.  covenanted  to  pay  the 
creditors  the  composition  ;  secondly,  that,  in  con- 
sideration of  this  covenant,  A.  assigned  all  his 
stock  in  trade,  machinery  and  effects  to  B.,  to  hold 
as  B.'s  own  goods  and  chattels  ;  thirdly,  that  the 
creditors  covenanted,  on  receiving  the  composi- 
tion, to  release  A.  Contemporaneously  with  this 
deed,  the  leasehold  trade  premises  were  assigned 
by  A.  to  B.,  with  the  privity  of  the  creditors.  At 
the  time  of  the  execution  of  the  deed,  all  the  as- 
signed property  was  in  the  possession  of  certain 
mortgagees  of  the  leasehold  premises  and  machi- 
nery, who  afterwards  gave  up  possession  to  B.,  on 
his  guaranteeing  payment  of  the  mortgage-money. 
Immediately  after  the  execution  of  the  deed,  B. 
gave  the  creditors  his  promissory  notes  for  the 
amount  of  the  composition.  B.  remained  in  pos- 
session till  he  became  bankrupt,  and  after  his 
bankruptcy  a  fiat  was  sued  out  against  A.  by  a 
creditor  who  knew  of  the  deed,  though  he  had  not 
executed  it.  He  was  a  friend  of  A.,  and  indiffer- 
ent to  the  payment  of  his  debt,  but  permitted  his 
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name  to  be  used  by  the  creditors  who  had  signed 
the  deed,  for  the  purpose  of  suing  out  the  fiat: — 
Held,  that  the  composition  deed  was  an  act  of 
bankruptcy,  and  not  a  sale  for  value.  In  re  Mar- 
shall, 1  De  Gex,  273. 

Lunatic.] — Semble,  that  a  lunatic  cannot  com- 
mit an  act  of  bankruptcy,  by  omitting  to  pay  or 
give  security.  Ex  parte  Stamp,  Id.  34.5. 

Under  stat.  5  &  6  Viet.  c.  122,  if  a  trader,  sum- 
moned by  his  creditor  under  sect.  11,  and  being 
indebted  to  him  in  149/.  4s.,  signs  an  admission 
that  he  is  indebted  to  such  creditor  in  149/.,  and 
therefore  has  nothing  to  show  that  the  4s.  was  in- 
tentionally omitted,  such  trader  does  not  commit 
an  act  of  bankruptcy  if  he  omits  to  perform  any- 
thing required  by  sect.  13,  or  sect.  15,  from  par- 
ties refusing  to  admit  debts  on  summons,  or  admit- 
ting them  in  part.  Pennell  v.  Rhodes,  9  Q.  B.  213. 

If  the  trader,  having,  on  summons,  given  an 
admission,  according  to  stat.  5  &  6  Viet.  c.  122, 
with  the  creditor,  to  deposit  bills  with  him  as  a 
security,  and  submit  to  a  judge's  order  for  the  pay- 
ment of  the  debt  by  instalments,  with  which  terms 
the  creditor  is  satisfied,  no  act  of  bankruptcy  is 
committed,  though  more  than  fourteen  days  elapse 
between  the  filing  of  the  admission  and  the  day 
appointed  for  fulfilling  the  stipulated  terms,  pro- 
vided the  agreement  itself  be  made  within  the  four- 
teen days ;  for,  in  such  cage,  the  trader  has  com- 
pounded for  the  demand  in  due  time,  to  the  satis- 
faction of  the  creditor,  within  the  meaning  of  the 
sect.  14.  Ib. 

Plaintiff"  filed  an  affidavit  against  defendant  un- 
der sect.  11  of  stat.  5  &  6  Viet.  c.  122,  and  in  the 
form  specified  in  schedule  A.,  that  defendant  was 
indebted  to  him  in  99/.  19s.  Id.,  and  that  an  account 
of  the  particulars  of  demand,  amounting  to  the 
said  sum,  was  thereunto  annexed.  The  particu- 
lars of  demand  purported  to  be  for  991.  19s.  Id., 
and,  after  setting  out  the  items,  exhibited  the  fol- 
lowing figures : — 

"(Total) £100  14     7 

"Cr.     Balance  for  coals  supplied       10  15     0 


£99  19     7" 

— Defendant  appeared  to  the  summons  issued 
thereupon,  and  deposed  that  he  had  a  good  de- 
fence to  the  amount  of  541.  15s.  \0d.  Plaintiff 
subsequently  brought  an  action  for  100Z.  14s.  Id., 
to  which  defendant  pleaded  a  set-off,  and  plaintiff 
recovered  S6/.: — Held,  that  defendant  was  not  en- 
titled to  costs  under  sect.  19,  inasmuch  as  by  re- 
ference to  the  account  of  the  particulars  of  the 
demand,  the  affidavit  was  in  substance  for  S9/.  19s. 
Id.,  and  not  for  99/.  19s.  Id.  Willding  v.  Temper- 
ley,  12  Jur.  417 ;  17  L.  J.,  Q.  B.,  184. 

By  Lord  Denman,  C.  J.,  a  creditor  against 
•whom  his  debtor  has  a  known  amount  set  off,  is 
bound,  in  making  an  affidavit  of  the  truth  of  his 
debt,  under  sect.  11  of  stat.  5  &  6  Viet.  c.  122,  to 
deduct  the  amount  of  the  set-off.  Ib. 

A  deed  of  assignment,  amounting  to  an  act  of 
bankruptcy  under  sect.  3  of  the  6  Geo.  4,  c.  16,  is 
not  void  as  against  the  future  creditors  of  the  as- 
signor. Oswald  v.  Thompson,  17  L.  J.,  Exch.,  234. 

Under  the  5  &  6  Viet.  c.  122,  s.  22,  the  filing  of 
a  declaration  of  insolvency  is  of  itself  a  complete 
act  of  bankruptcy,  without  being  followed  by  an 
advertisement  of  the  same  in  the  Gazette,  under 
6  Geo.  4,  c.  16,  s.  6.  Follett  v.  Hoppe,  17  L.  J., 
C.  P.,  76. 

Public  officer  of  corporation  permitted  to  make 
the  docket  affidavit  where  the  corporation  is  the 
VOL.    VI. — 7 


petitioning  creditor.     Collins.  Ex  parte,  1  De  Gex, 
3S1. 

III.  THE  PETITIONING  CREDITOR  AND  HIS  DEBT. 

Defendant,  being  a  creditor  of  C.,  struck  a  docket 
against  him  and  issued  a  fiat,  but  did  not  file  it 
(under  stat.  2  &  3  Will.  4,  c.  114,  s.  5),  nor  other- 
wise proceed  in  the  bankruptcy.  Afterwards,  he 
was  requested  by  C.  to  sign  a  composition  deed, 
together  with  C.'s  other  creditors,  accepting  10s. 
in  the  pound.  He  refused  to  do  this,  except  on 
receiving  security  for  his  whole  debt,  which  C. 
gave  him  by  promissory  notes,  and  defendant 
thereupon  signed  the  deed.  C.  afterwards  com- 
mitted an  act  of  bankruptcy,  and  a  fiat  was  prose- 
cuted, under  which  plaintiffs  were  assignees.  Be- 
fore this  act  of  bankruptcy,  defendant  received 
money  on  one  of  the  notes  which  had  fallen  due. 
Plaintiffs  brought  money  had  and  received  for  the 
amount: — Held,  that  they  could  not  recover,  for 
that,  although  the  case  vvas  within  stat.  6  Geo.  4, 
c.  16,  s.  8,  and  defendant's  debt  was  forfeited,  the 
money  was  to  be  paid  only  to  persons  appointed 
by  commissioners  under  some  commission  founded 
on  the  defendant's  docket,  or  under  some  later 
commission,  and  no  appointment  for  this  purpose 
had  been  made  ;  and  that,  as  C.  himself  could  not 
recover  the  money,  being  a  party  to  the  transac- 
tion, the  plaintiff's,  who  succeeded  only  to  C.'s 
right,  could  not.  Belcher  v.  Sambourne,  6  Q.  B. 
414. 

Where,  on  the  petitioning  creditor  failing  to 
prove  his  debt,  another  creditor  is  admitted  by 
the  Court  of  Bankruptcy  to  prosecute  the  fiat,  un- 
der the  5  &  6  Viet.  c.  122,  s.  4,  the  prosecuting 
creditor  is  not  required  to  prove  the  debt  of  the 
original  petitioning  creditor ;  but  the  court  ought 
to  adjudicate  the  party  a  bankrupt,  on  proof  of  the 
debt  of  the  prosecuting  creditor,  the  trading,  and 
act  of  bankruptcy  ;  and  this  adjudication  will  be  a 
valid  adjudication  of  bankruptcy,  even  though  the 
original  petitioning  creditor's  debt  should  be  insuf- 
ficient, and  no  order  for  the  fiat  to  proceed,  and  to 
substitute  a  fresh  petitioning  creditor's  debt,  has 
been  made  by  the  Lord  Chancellor,  under  the 
6  Geo.  4,  c.  16,  s.  IS.  Kynaston  v.  Davis,  15  Law 
J.,  N.  S.,  Exch.,  336  ;  10  Jur.  620. 

Semble,  a  bankrupt  is  a  competent  witness, 
since  the  6  &  7  Viet.  c.  85,  to  prove  the  petitioning 
creditor's  debt,  or  act  of  bankruptcy,  or  any  fact 
which  tends  to  support  the  commission.  Udal  v. 
Walton,  14  Mee.  &  W.  254. 

The  term  "  opening  of  the  fiat"  in  the  Bank- 
ruptcy Act,  5  &  6  Viet.  c.  122,  s.  4,  does  not  mean 
the  reading  of  the  fiat  in  Court,  but  the  adduction 
of  all  the  proof  necessary  to  enable  the  Court  to 
adjudge  the  party  a  bankrupt.  Kynaston  v.  Davis, 
15  M.  &  W.  705. 

The  Court  of  Bankruptcy  may,  therefore,  under 
that  section,  admit  another  creditor  to  prosecute 
the  fiat,  after  an  unsuccessful  attempt  to  prove  his 
debt  by  the  original  petitioning  creditor.  Ib. 

And  the  creditor  so  admitted  to  prosecute  the 
fiat  is  not  required  to  prove  the  debt  of  the  original 
petitioning  creditor,  but  the  Court  ought  to  ad- 
judge the  party  a  bankrupt  on  proof  of  the  debt 
of  the  prosecuting  creditor,  and  of  the  trading  and 
Act  of  Bankruptcy  ;  and  such  adjudication  will  be 
valid,  although  the  original  petitioning  creditor's 
debt  was,  in  fact,  insufficient,  and  although  no 
order  for  the  substitution  of  a  fresh  petitioning 
creditor's  debt  be  made  by  the  Lord  Chancellor^ 
under  the  6  Geo.  4,  c.  16,  s.  18.  Ib. 
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A.  being  indebted  to  B.  in  500Z.,  and  to  other 
creditors  in  a  large  amount,  a  docket  was  struck 
against  him  by  B.,  but  no  commission  of  bank- 
ruptcy was  opened  upon  it.  It  was  then  arranged 
between  A.  and  B.,  that  A.  should  pay  a  composi- 
tion of  10s.  in  the  pound  to  his  creditors,  if  they 
•would  take  the  same,  but  that  B.'s  debt  should 
stand  over.  The  creditors  agreed  to  take  the 
composition,  and,  on  their  receiving  that  amount 
on  their  respective  debts,  signed  a  release  to  A. 
of  the  remainder.  B.  did  not  receive  any  money 
under  the  composition,  nor  did  he  sign  the  release, 
but  shortly  after  the  same  had  been  executed,  he 
sued  A.  for  the  500Z.,  who  thereupon  gave  him  a 
cognovit  for  that  amount.  Judgment  was  signed 
by  B.  on  this  cognovit  within  twenty-one  days  of 
the  execution  thereof,  but  it  was  not  left  with  the 
Master  to  be  filed.  Six  years  afterwards,  B.  is- 
sued a  fi.  fa.  on  this  judgment,  and  levied  the 
amount  on  the  goods  of  A.,  who  within  two 
months  of  that  time  became  bankrupt,  and  a  fiat 
was  issued  against  him: — Held,  on  an  application 
by  the  assignees  of  A.,  to  set  aside  this  judgment 
and  execution,  thai  the  debt  of  B.  was  not  forfeited 
under  the  8th  sect,  of  6  Geo.  4,  c.  16.  Bushel!  v. 
Board,  1  B.  C.  Rep.  260;  4  Dowl.  &  L.  359 ;  11 
Jur.  268 — Patteson. 

Quajre,  whether  a  cognovit  is  a  security  within 
6  Geo.  4,  c.  16,  s.  8.  iS.  C.,  16  Law  J.,  Q.  B.,  57. 

Semble,  a  man  who  has  ceased  to  trade  cannot 
sue  out  a  fiat  against  himself,  unless  he  owes  a 
debt  contracted  during  the  trading,  which  would 
support  a  creditor's  fiat.  Ex  parte  Mitchell,  1  De 
Gex,  257. 

IV.  THE  FIAT. 

Property  to  be  Administered  under.] — By  inden- 
ture, dated  in  1841,  made  between  T.  R.  of  the 
first  part,  the  assignees  in  bankruptcy  of  W.  &  Co. 
of  the  second  part,  and  the  trustees  therein  named 
of  the  third  part,  reciting  that  T.  R.  had  been  in 
the  habit  of  selling  wool  in  his  own  name  by  com- 
mission for  W.  &  Co.,  and  of  accepting  bills  drawn 
by  them  upon  him  against  such  wool,  and  that  the 
several  persons  mentioned  in  the  schedule  thereto 
were  indebted  to  T.  R.  in  respect  of  such  wool  in 
the  amounts  therein  respectively  mentioned  ;  re- 
citing also,  that,  previously  to  the  bankruptcy  of 
W.  &  Co.,  T.  R.  had  received  an  authority  in 
writing  from  them  to  appropriate  the  wool  belong- 
ing to  them  in  his  hands,  and  the  proceeds  of  the 
sales  thereof,  as  well  as  the  outstanding  debts,  in 
the  first  place,  to  meet  such  acceptances ;  but 
that  the  assignees  of  W.  &  Co.  had,  nevertheless, 
given  notice  to  the  debtors  mentioned  in  the 
schedule  not  to  pay  their  debts  to  T.  R.;  and  re- 
citing, that  in  order  to  settle  all  matters  in  dis- 
pute, it  had  been  agreed  that  an  action  at  law, 
which  had  been  commenced  by  the  assignees  of 
W.  &  Co.  against  T.  R.,  should  be  discontinued, 
and  the  notices  to  debtors  withdrawn,  and  the 
several  debts  mentioned  in  the  schedule  thereto 
assigned  for  the  purposes  thereinafter  mentioned  :  it 
was  witnessed,  that,  for  the  considerations  therein 
mentioned,  the  assignees  of  W.  &  Co.  covenanted 
with  T.  R.  that  the  said  action  should  be  discon- 
tinued, and  the  notices  be  withdrawn  ;  and  that, 
in  consideration  of  the  said  covenant,  T.  R.,  with 
the  privity  of  the  assignees,  assigned  to  the  said 
trustees  the  several  debts  mentioned  in  the 
schedule  thereunder  written,  to  hold  the  same 
upon  trust,  to  apply  trie  money  to  be  received 
therefrom,  in  the  first  place,  in  payment  of  the 


expenses  of  the  indenture,  and  incurred  in  the 
execution  thereof;  and  in  the  next  place,  to  apply 
the  money  in  the  same  manner  as  T.  R.  would  be 
entitled  by  law  to  apply  the  same,  in  case  the 
assignment  had  not  been  executed.  T.  R.  after- 
wards became  bankrupt,  and  the  trustees  of  the 
indenture  having  got  in  the  debts  to  a  large 
amount,  filed  their  bill  against  the  assignees  of 
W.  &  Co.  and  of  T.  R.,  praying  that  the  trusts  of 
the  deed  of  assignment  might  be  executed  under 
the  direction  of  the  Court.  The  decree,  after  or- 
dering- payment  into  Court  of  the  funds  in  the 
hands  of  the  trustees,  directed  inquiries  as  to  the 
scheduled  debts,  and  also  as  to  the  bills,  whether 
the  same  were  drawn  and  accepted  against  the 
wool  generally,  or  any  particular  part  thereof, 
and  who  were  the  holders  thereof:  and  the  Master 
was  to  be  at  liberty,  if  he  should  think  fit,  to  pub- 
lish advertisements  for  the  persons  claiming  to  be 
holders  of  such  bills  to  come  in  and  make  out 
their  claims  before  him  ;  and  further  directions 
were  reserved.  In  pursuance  of  the  decree  the 
Master  published  advertisements,  whereupon  the 
holders  of  the  bills  brought  in  their  claims  before 
the  Master,  who,  by  his  report,  found,  that  all  the 
bills  were  drawn  and  accepted  against  the  wools 
generally  in  the  hands  of  T.  R.  The  cause  com- 
ing back  upon  the  report,  it  was  held,  that  the  bill 
holders  were  not  entitled  to  appear  on  the  further 
directions  ;  and  that  the  court  of  equity,  by  its 
decree,  could  only  order  the  fund  to  be  paid  over 
to  the  bankrupt's  estate,  found  entitled  to  it,  leav- 
ing the  claims  of  the  bill  holders,  under  the  prin- 
ciple of  Ex  parte  Waring,  19  Ves.  349,  (if  any),  to 
be  settled  under  the  administration  in  bankruptcy. 
Laycock  v.  Johnson,  11  Jur.  688. 

A  wine  merchant  carrying  on  business  under  the 
firm  of  J.  R.  &  Co.,  announced  by  a  circular  that 
he  had  taken  his  nephew  into  partnership.  The 
business  was  thenceforth  carried  on  under  the 
style  of  J.  R.,  Sen.,  &  Co.,  but,  as  between  the 
uncle  and  nephew,  the  latter  received  a  salary 
only,  and  did  not  participate  in  the  capital ,  profits  or 
losses,  of  the  concern.  Part  of  the  stock  in  trade 
consisted  of  wines  in  the  docks,  which  the  uncle, 
on  announcing  the  partnership,  directed  the  Dock 
Company  to  deliver  to  the  order  of  the  new  firm. 
On  both  becoming  bankrupt: — Held,  that  these 
wines  were  in  the  reputed  ownership  of  the  two. 
and  ought  to  be  administered  as  joint  estate.  Ex 
parte  Arbouin,  1  De  Gex,  359. 

Other  property  consisted  of  wines  in  the  hands 
of  a  lien  creditor  of  the  uncle,  and  after  the  an- 
nouncement of  the  partnership  some  of  the  wines 
were  withdrawn  and  replaced  by  others  in  the 
name  of  the  new  firm: — Held,  that  the  possession 
of  the  lien  creditor  did  not  prevent  the  applica- 
tion of  the  seventy-second  section,  but  that  those 
wines  also  should,  subject  to  the  lien,  be  adminis- 
tered as  joint  estate.  Ib. 

R.,  the  factor  of  W.,  of  W.  &  K.,  of  W.,  K.,  & 
P.,  of  W.,  P.,  &  C.,  and  W.  &  B.,  accepted  bills 
drawn  on  him  by  W.  &  P.,  they  (W.  &  P.)  agree- 
ing that  all  the  goods  in  R.'s  hands,  consigned  to 
him  by  W.  &  P.,  either  solely  or  jointly,  should 
be  secured  to  R.  for  the  amount  of  his  acceptances. 
R.  sold  the  goods  in  his  own  name.  W.  after- 
wards became  bankrupt,  and  the  assignees  of  W. 
gave  notice  to  the  buyers  of  the  goods  not  to  pay 
R.  the  monies  due  in  respect  of  such  sale.  All  the 
debts  owing  for  the  goods  were  afterwards,  by 
indenture,  to  which  R.  and  the  assignees  of  W. 
were  parties,  assigned  to  trustees,  upon  trust  to 
apply  the  same  as  R.  might  legally  do  if  the  assign- 
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ment  had  not  been  made.  R.  afterwards  became 
bankrupt.  The  trustees,  having  received  the  pro- 
ceeds of  the  goods,  tiled  their  bill  against  the 
assignees  of  W.  and  of  R.,  for  the  direction  of  the 
Court  in  the  execution  of  the  trust.  By  the  decree, 
the  Master  was  directed  to  state  what  bills  of  ex- 
change had  been  accepted  against  the  goods,  and 
the  amount  and  particulars  of  such  acceptances, 
and  the  amount  unpaid,  and  for  that  purpose  he 
was  at  liberty  to  publish  advertisements.  Under 
such  advertisements,  several  claims  were  made 
before  the  Master  by  K.,  and  by  other  holders  of 
the  bills  accepted  by  R.  On  further  directions — 
Held,  that  the  bill  holders  had  no  interest  in  the 
proceeds  of  the  goods,  except  that  which  might 
arise  from  the  result  of  the  contract  between  R. 
and  W.  &  P.;  that,  if  there  had  been  no  bankruptcy, 
the  bill  holders  could  not  have  sustained  a  suit  to 
have  the  proceeds  of  the  goods  applied  for  their 
benefit ;  that  the  happening  of  the  bankruptcies 
did  not  affect  the  equitable  rights  of  the  parties  ; 
that  the  doctrine  of  the  case  of  Ex  parte  Waring 
established  a  special  mode  for  the  payment  of  cre- 
ditors, applicable  to  the  administration  of  the  estate 
in  the  bankruptcy,  but  not  to  the  administration  of 
the  trust  in  equity  ;  that  the  advertisements  made 
under  the  decree,  and  which  had  caused  the  bill 
holders  to  appear  before  the  Master,  gave  them  no 
right  to  appear,  and  that  they  were  not  entitled  to 
appear  on  further  directions  ;  and  that  (the  gene- 
ral account  as  between  the  estates  of  W.  and  of 
R.  being  waived  by  the  respective  assignees)  the 
assignees  of  R.  were  entitled  to  recover  the  trust- 
fund,  and  to  administer  it  in  that  bankruptcy. 
Laycock  v.  Johnson,  6  Hare,  199;  11  Jur.  688; 
16  L.  J.,  Chanc.,  350. 

A  testatrix  devised  real  estate  to  A.,  in  trust  for 
B.  for  life,  and  bequeathed  2000/.  to  A.,  in  trust  to 
pay  the  dividends  to  B.  for  life.  The  money  was 
in  the  hands  of  A.,  B.,  and  C'.,  who  were  in  part- 
nership, and  by  the  will  the  money  was  allowed 
to  be  retained  by  A.,  he  paying  interest,  and  the 
same  was  secured  by  the  joint  and  several  promis- 
sory note  of  the  partners.  A.,  B.,  and  C.  trans- 
ferred the  20001.  to  an  account  in  their  books,  as 
due  to  A.,  as  trustee  and  executor  of  the  testatrix. 
A.,  B.,  and  C.  became  bankrupt,  and  trustees  of 
the  estate  and  fund  being  appointed  in  lieu  of  A., 
one  of  them  proved  against  the  joint  estate,  and  a 
dividend  being  declared,  the  same  was  invested 
and  paid  to  an  account  of  "  the  legatees  under  the 
will."  The  assignees  presented  a  petition  pray- 
ing a  declaration  of  their  rights  in  the  real  estate 
and  in  the  fund  representing  the  2000/.,  and  that 
it  might  be  declared  that  they  were  entitled  to  the 
dividends  on  the  money  invested  for  the  life  of  B  : 
— Held,  that  the  dividends,  on  the  proof  of  the 
2000/.  must  be  accumulated  during  the  life  of  B. 
to  make  good  the  trust-fund,  but  that  the  assignees 
were  entitled  to  the  life  interest  of  B.  in  the  real 
estate.  Barff,  Ex  parte,  12  Jur.  G6S  ;  17  L.  J., 
Bank.,  22. 

A  trader  assigned  his  property  to  trustees  for  the 
benefit  of  his  creditors:  he  then  filed  a  declaration 
of  insolvency,  but  did  not  apply  for  adjudication. 
At  the  date  of  the  deed  he  was  indebted  to  A.  & 
B.,  and  they  applied  to  the  commissioner  for  ad- 
judication, and  fulfilled  the  requirements  of  the 
statute,  and  the  adjudication  was  made.  The 
trustees  of  the  deed  had  sold  the  property,  and  the 
assignees  applied  to  them  to  allow  the  proceeds 
to  be  administered  under  the  bankruptcy,  which 
they  refused  : — Held,  that,  under  the  circumstan- 
ces, the  money  belonged  to  the  fiat,  and  ought  to 


be  administered  in  the  bankruptcy.     Jackson,  Ex 
parte,  12  Jur.  770 ;   17  L.  J.,  Bank.,  19. 

Proof  under.] — Declaration  on  a  bond  under 
1  &2  Viet.  c.  110,  s.  8,  given  by  defendant  and 
others,  his  partners  in  trade: — Held,  that  the 
bankruptcy  and  certificate  of  the  defendant  and 
his  partners,  after  the  commencement  of  the  ac- 
tion in  which  the  judgment  was  obtained,  but 
before  judgment  furnished,  were  no  answer  to  an 
action  upon  the  bond  ;  the  demand  arising  thereon 
not  being  a  debt  (contingent  or  otherwise)  prove- 
able  under  the  fiat,  by  virtue  of  any  of  the  provisions 
of  the  6  Geo.  4,  c.  16.  Hinton  v.  Acraman,  2  C. 
B.  377;  3  Dowl.  &  L.  426 ;  15  Law  J.,  N.  S.,  C.  P., 
52;  10  Jur.  203. 

Where  the  legal  mortgagee  had  obtained  the 
commissioner's  order  for  sale  of  the  property 
comprised  in  the  security,  and  part  of  the  pro- 
perty had  been  sold,  and  the  proceeds  applied  in 
the  reduction  of  the  debt,  and  the  remainder  of 
the  property  proved  unsaleable,  the  mortgagee 
was  permitted  to  give  up  the  unsold  property, 
and  prove  for  the  unpaid  portion  of  his  debt.  Ex 
parte  Greaves,  1  De  Gex,  119. 

A  vendor  of  cotton  in  America,  by  direction  of 
the  purchaser  in  England,  ships  the  cotton  on 
board  a  vessel  belonging  to  the  latter.  The  pur- 
chaser becomes  bankrupt,  and  afterwards  the  ves- 
sel arrives  in  England,  and  is  taken  possession  of 
by  a  mortgagee  in  right  of  his  mortgage.  The 
mortgagee  happens  to  be  a  partner  in  a  firm  who 
are  the  agents  of  the  vendor,  and  upon  a  notice 
from  them  claiming  a  right  to  stop  the  cotton  in 
transitu,  he  permits  them  to  take  possession  of  it. 
They  sell  it  at  a  loss,  and  give  their  principal 
credit  in  his  account  for  the  proceeds.  The  ven- 
dor becomes  bankrupt.  An  action  of  trover  for 
the  cotton  is  commenced  against  the  mortgagee 
by  the  purchaser's  assignees,  and  is  compromised, 
upon  the  terms  of  the  purchaser's  assignees  proving 
against  the  estate  of  the  vendor  for  the  amount  of 
the  proceeds,  for  the  benefit  of  the  mortgagee;  the 
latter  agreeing,  in  the  event  of  no  dividend  being 
paid  by  a  certain  day,  that  judgment  for  the  full 
amount  of  the  proceeds  shall  be  entered  up  against 
him  in  the  action.  Proof  is  made  accordingly,  but 
no  dividend  paid,  and  the  mortgagee  pays  the  full 
amount  of  the  proceeds  of  the  sale  to  the  pur- 
chaser's assignees.  The  vendor's  assignees  then 
tender  a  proof  for  the  original  price  of  the  cotton, 
against  the  estate  of  the  purchasers: — Held,  that 
the  proof  ought  to  be  admitted  for  the  full  amount. 
Ex  parte  Molyneux,  1  De  Gex,  121. 

An  agreement  is  entered  into  for  the  sale  of  a 
ship  at  sea,  when  she  should  arrive  at  her  port  of 
discharge,  for  4000/.,  and  that  within  one  month 
after  her  arrival,  or  such  further  time  as  should  be 
necessary  for  repairs  and  discharging  the  cargo, 
the  purchaser  should,  on  the  execution  of  a  bill  of 
sale  to  him  of  the  vessel,  deliver  a  promissory  note 
of  the  purchase-money:  in  default  thereof,  the 
vendor  was  to  be  at  liberty  to  resell,  and  the  pur- 
chaser was,  within  a  month  after  the  resale,  to 
pay  the  loss  occasioned  thereby;  and  if  the  ship 
was  lost,  the  agreement  was  to  be  void.  The 
purchaser  becomes  bankrupt  before  the  ship  ar- 
rives, and  on  the  assignees  declining  to  complete 
the  contract,  the  vendor  resells: — Held,  that  he 
could  not  prove  for  the  loss  occasioned  by  the 
resale.  In  re  Gale,  1  De  Gex,  100. 

On  a  dissolution  of  partnership  the  retiring  part- 
ner gives  to  the  continuing  partner  a  bond  for  a 
sum  payable  by  instalments,  and  after  one  instal- 
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merit  is  paid,  it  is  agreed  that  the  bond  shall  be 
cancelled  on  the  obligor  giving  fresh  bonds  for 
sums  amounting  to  the  sum  then  due,  such  new 
bonds  being  executed  to  obligees  nominated  by 
the  retired  partner.  At  the  time  of  executing  the 
new  bonds  the  obligor  is  under  some  degree  of 
pecuniary  pressure,  but  does  not  contemplate 
bankruptcy  or  insolvency.  Afterwards  he  be- 
comes bankrupt : — Held,  that  the  new  obligees 
were  entitled  to  prove  against  his  estate,  and  that 
the  want  of  any  notification  of  the  dissolution  of 
partnership,  or  any  change  in  the  style  of  the  firm, 
or  of  any  consideration  between  the  new  and 
old  obligees,  or  between  the  obligor  and  the  new 
obligees,  would  make  no  difference.  In  re  Todd, 
1  De  Gex,  87. 

A  testator  bequeathed  3000/.  to  two  trustees, 
upon  trust  to  invest  in  the  funds  or  on  real  securi- 
ties, or  to  lend  it  to  the  house  of  H.  &  Co.,  by 
whatever  firm  the  same  might  be  called,  at  in- 
terest, with  power  to  vary  the  securities  for  others 
of  a  like  nature.  The  house  of  H.  &  Co.  then  con- 
sisted of  the  two  trustees  and  the  two  other  part- 
ners. One  of  the  trustees  died,  and  successive 
changes  took  place  in  the  firm,  which  ultimately 
consisted  of  the  surviving  trustee  and  a  new  part- 
ner, who  had  notice  of  the  trust.  At  the  death  of 
the  testatrix  the  then  firm  owed  to  her  estate  more 
than  3000Z.,  and  that  amount  less  the  legacy  duty 
was  suffered  to  remain  due  from  them  at  interest, 
and  was,  on  the  successive  changes  of  the  firm, 
carried  over  to  the  credit  of  the  trustee  as  due 
from  the  new  firm,  and  on  the  last  change  the  sur- 
viving trustee  took  from  his  partner  and  himself  a 
promissory  note  for  the  amount,  payable  six  months 
after  notice.  On  the  firm  becoming  bankrupt : — 
Held,  that  a  breach  of  trust  had  been  committed, 
and  that  there  was  a  right  of  proof  against  each 
separate  estate.  Ex  parte  Paulson,  1  De  Gex,  79. 

A  customer  pays  in  bills  of  exchange  to  his 
bankers,  and  becomes  bankrupt.  The  banker 
proves  for  the  whole  balance  due  from  him,  and 
afterwards  some  of  the  bills  of  exchange  paid  in 
are  paid  in  full  by  other  parties  liable,  some  before 
and  some  after  the  dividend  is  declared  : — Held, 
that  the  proof  ought  to  be  reduced  by  the  amount 
of  the  paid  bills,  and  the  dividends  refunded.  Ex 
parte  Hornby,  1  De  Gex,  69. 

A.  being  a  creditor  of  B.,  B.  and  C.  enter  into 
partnership,  and,  by  verbal  agreement  among  the 
parties,  A.  is  treated  as  the  creditor  of  B.  and  C. 
Such  an  agreement  is  not  impeached  or  affected 
by  the  Statute  of  Frauds.  On  the  bankruptcy  of 
B.  and  C.,  A.'s  debt  is  proveable  against  their 
joint  estate.  Ex  parte  Lane,  in  re  Lendon,  10  Jur. 
382— C.  R. 

H.,  the  owner  of  a  ship  then  engaged  on  a 
voyage,  by  contract  in  writing  agreed  to  sell  her 
to  G.  for  4000Z.,  when  she  should  arrive  at  her 
port  of  discharge  in  Great  Britain,  sufficient  time 
being  allowed  for  the  discharge  of  her  cargo,  and 
for  repairs,  with  power  to  H.,  in  the  event  of  G. 
not  fulfilling  his  contract,  to  resell  the  ship,  and 
apply  the  proceeds  of  sale  in  part  payment  of  the 
purchase-money,  the  deficiency  being  to  be  paid 
by  G.  If  the  ship  should  be  lost  and  not  arrive  in 
port,  the  agreement  was  to  become  void.  Before 
the  arrival  of  the  ship  G.  became  bankrupt,  and 
subsequently,  on  the  refusal  of  his  assignees  to 
perform  the  contract,  H.  sold  the  ship  for  less  than 
4000Z.,  and  claimed  to  prove  for  the  deficiency 
against  G.'s  estate.  On  appeal,  reversing  the  de- 
cision of  the  Court  of  Review, — Held,  that  the 
breach  of  the  contract  did  not  constitute  a  deb 


aroveable  by  H.  against  the   estate  of  G.    In  re 
Gales,  10  Jur.  166— C.  R. 

A  broker  having  sold  to  a  customer  scrip  shares 
;n  a  railroad  company  only  provisionally  regis- 
tered, and  the  same  not  having  been  paid  for,  the 
aroker  sold  them  at  a  loss;  and,  on  the  customer 
becoming  bankrupt,  he  applied  to  prove  for  the 
amount  of  the  loss,  and  the  proof  was  rejected  by 
the  commissioner ;  but,  on  application  to  the 
Jourt  of  Review,  he  was  permitted  to  go  before 
the  commissioner  to  establish  his  proof.  Exparte 
Barton,  in  re  Charles,  10  Jur.  442 — C.  R. 

A  father  bequeaths  his  business  and  stock  in 
trade  to  his  sons,  with  a  declaration,  that  a  grand- 
son, then  an  infant,  should  be  admitted  into  the 
firm  on  attaining  twenty-one,  or,  in  default  thereof, 
that  the  sons,  or  the  survivor  of  them,  should  pay 
the  grandson  1000Z.  on  his  attaining  twenty-one. 
On  the  bankruptcy  of  the  surviving  son  before  the 
grandson  attained  twenty-one, — Held,  that  there 
was  a  right  of  proof  for  10001.  as  a  contingent  debt. 
Ex  parte  M'  Geary,  1  De  Gex,  167. 

Executors  pay  the  legacies  bequeathed  to  infants 
to  their  fathers,  who  invests  them  on  colonial 
securities,  and  makes  large  profits  and  becomes 
bankrupt: — Held,  that  the  legatees  were  entitled 
to  have  proof  made  upon  the  whole  amount  of 
the  profits.  Ex  parte  Montcfiore,  1  De  Gex,  171. 

Where  a  husband  sued  his  wife  in  an  ecclesias- 
tical court  for  a  divorce,  on  the  ground  of  adultery, 
and,  before  any  monition  for  costs,  taxation,  or 
any  bill  of  costs  corrected,  or  any  decree,  order, 
or  sentence,  the  husband  became  bankrupt  and 
discontinued  the  suit: — Held,  that  the  wife's 
proctor  might  prove  against  the  husband's  estate 
for  the  amount  of  his  bill  of  costs.  Ex  parte 
Moore,  1  De  Gex,  173. 

The  whole  of  the  costs  of  executing  a  commis- 
sion to  examine  witnesses  sued  previously  to,  but 
closed  after  the  act  of  bankruptcy,  held  to  be 
proveable.  Ib. 

By  a  charter-party  entered  into  between  A.  the 
charterer,  and  B.  the  owner,  it  was  agreed  that  a 
ship  of  310  tons  burden,  or  thereabouts,  should 
proceed  to  Ichaboe,  and  there  take  in  from  A.  a 
full  cargo  of  guano  and  other  merchandise,  and 
being  therewith  laden  should  return  and  discharge 
her  cargo,  for  which  A.  agreed  to  pay  freight  at 
the  rate  of  41.  10s.  for  every  ton  delivered,  and 
agreed  to  provide  a  full  cargo ;  and  A.  and  B. 
mutually  bound  themselves  in  a  penalty  of  1800/. 
for  the  due  performance  of  the  contract.  A. 
having  committed  a  breach  by  not  providing  a 
cargo,  and  a  fiat  in  bankruptcy  having  subse- 
quently issued  against  him, — Held,  that  any  claim 
which  B.  might  have  against  A.  for  such  breach  of 
contract  was  in  the  nature  of  unliquidated  damages, 
and  was  not,  therefore,  proveable  as  "  a  debt  or 
demand"  under  the  fiat.  Woolley  v.  Smith,  4  Dowl. 
&  L.  469;  3C.  B.  610;  16  Law  J.,  C.  P.,  81; 
11  Jur.  310. 

An  action  having  been  brought  for  such  breach 
of  contract,  and  final  judgment  in  respect  thereof 
having  been  signed  subsequently  to  the  issuing  of 
the  fiat, — Held,  that  the  amount  of  such  judgment 
could  not  be  proved  under  the  commission,  al- 
though the  certificate  of  conformity  to  A.,  under 
5  &  6  Viet.  c.  122,  s.  39,  had  been  suspended  for 
a  period  which  would  not  elapse  until  after  final 
judgment  was  signed.  Ib. 

A  vendor  of  cotton  in  America,  by  direction  of 
the  purchasers  in  England,  ships  the  cotton  on. 
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board  a  vessel  belonging  to  the  latter,  who  became 
bankrupt  before  its  arrival.  A  mortgagee  of  the 
ship,  who  happens  to  be  an  agent  of  the  vendor, 
takes  possession  of  the  ship  under  his  mortgage, 
and  sells  the  cotton  under  a  supposed  right  on  the 
part  of  his  principal  to  stop  it  in  transitu,  and  the 
principal  sanctions  the  transaction  as  between 
himself  and  the  agent  by  accepting  a  credit  in 
account  for  the  proceeds  of  the  cotton.  The 
assignees  of  the  purchasers  then  bring  an  action 
against  the  mortgagee  for  the  seizure,  and  he 
pays  them,  under  a  compromise,  the  amount  for 
which  the  cotton  sold  : — Held,  that,  under  the 
circumstances,  the  contract  was  not  rescinded  by 
the  seizure  of  the  cotton,  but  that  the  vendor  was 
entitled  to  prove  for  the  purchase-money.  In  re 
Humberston,  1  De  Gex,  262. 

Where  a  partner  gives  a  separate  security  for  a 
joint  debt  and  becomes  bankrupt,  the  other  part- 
ners remaining  solvent,  the  creditor  may  have, 
under  the  separate  fiat,  the  usual  order  for  sale, 
but  can  only  have  liberty  to  prove  for  the  defi- 
ciency against  the  joint  estate.  Ex  parte  The 
Leicestershire  Banking  Company,  1  De  Gex,  202. 

A  purchase  by  brokers,  in  pursuance  of  the 
order  of  a  customer,  of  shares  in  a  projected  rail- 
way company  provisionally  registered — Held,  not 
illegal,  but  a  sufficient  ground  for  the  admission 
of  a  proof  tendered  by  the  brokers  for  the  loss 
occasioned  by  the  non-completion  of  the  purchase 
by  the  customer.  Ex  parte  Barton,  Id.  316. 

A  bill  of  exchange  having  been,  in  mistake  for 
another  bill,  sent  by  the  holders  to  the  bankrupts 
before  the  bankruptcy,  and  retained  by  them,  was 
lost ;  proof  was,  under  the  circumstances,  allowed, 
without  the  production  of  the  bill,  and  without 
security  or  indemnity.  Ex  parte  Webster,  11  Jur. 
136. 

Where  A.  had  accepted  a  bill  drawn  by  C.,  and 
obtained  from  the  holder  liberty  to  renew,  upon 
securing  the  payment  by  a  bill  drawn  on  and  ac- 
cepted by  D.,  and  A.  and  D.  became  bankrupt 
before  the  latter  bill  had  become  due,  the  assignees 
of  A.  having  relinquished  a  lien  on  C.'s  goods  in 
respect  of  the  debt,  and  a  composition  having  been 
made  by  C.  with  his  creditors,  the  holders  of  the 
bill,  in  which  the  assignees  of  A.  concurred,  and 
the  holders  having  received  the  amount  of  the 
composition  on  the  debt  upon  the  bill, — Held,  that 
the  holders  were  not  at  liberty  to  prove  against 
the  estate  of  D.  for  the  amount  of  the  bill.  S.  C. 
Id.  175. 

A  bankrupt,  before  his  bankruptcy,  had  a  judg- 
ment against  him  as  the  drawer  of  a  bill  of  ex- 
change. After  the  fiat,  the  acceptor  paid  the 
debt: — Held,  that  the  creditor  had  a  right  to 
prove  against  the  bankrupt's  estate  for  the  costs. 
Ex  parte  Cocks,  Id.  270. 

A  creditor  who  proves  under  a  fiat,  thereby 
makes  his  election  of  the  remedy  for  the  recovery 
of  his  debt.  Ex  parte  Flower,  16  Law  J.,  Bank., 
9;  11  Jur.  482. 

Share-brokers,  by  direction  of  a  customer,  pur- 
chased shares  in  a  projected  railway  company,  the 
consideration  for  which  purchase,  it  was  agreed, 
should  be  paid  on  the  delivery  of  the  scrip.  After 
the  purchase,  the  brokers,  by  the  direction  of  the 
customer,  sold  the  same  shares  at  a  higher  price, 
to  be  paid  on  the  delivery  of  the  scrip.  The 
share-brokers  then  became  bankrupt.  The  com- 
pany was  amalgamated  with  another  company, 
and  the  scrip  in  the  amalgamated  company  was 


delivered.  The  customer  was  not  allowed  to 
prove  against  the  estate  of  the  bankrupts  for  the 
difference  of  the  bought  and  sold  prices.  Ex 
parte  Norton,  11  Jur.  699. 

J.  B.,  by  his  will,  directed  that  it  should  be 
lawful  for  his  wife,  whom,  with  his  son,  he  ap- 
pointed executors,  to  use  and  employ  any  sum  not 
exceeding  6000/.  in  carrying  on  his  trade,  so  long 
as  she  should  think  fit,  if  she  continued  his  widow. 
The  widow  and  son  proved  the  will,  and  continued 
to  carry  on  the  testator's  business  in  partnership, 
and  subsequently  became  bankrupts.  They  had 
received  assets  of  the  testator  to  an  amount  ex- 
ceeding 6000Z.,  and  it  was  in  evidence  that  all 
monies  received  by  them,  whether  as  executors  or 
in  respect  of  the  business,  were  paid  to  the  same 
account  at  their  bankers'  : — Held,  that  the  parties 
entitled  under  the  testator's  will  to  his  residuary 
estate,  could  not  prove  for  the  6000/.,  it  having 
been  properly  employed  in  trade.  In  re  Butter- 
field,  11  Jur.  955. 

To  a  count  for  money  paid,  the  defendant  pleaded 
his  bankruptcy  and  certificate,  and  that  the  money 
was  paid  after  the  fiat  on  account  of  a  debt  due  from 
the  defendant  to  a  banking  company,  and  for  which 
the  plaintiff  was  liable.  Replication,  that  the  lia- 
bility arose  from  the  plaintiff's,  before  the  fiat,  sign- 
ing a  guarantee  for  the  defendant,  at  his  request, 
whereby,  in  consideration  of  the  company  making 
advances  to  the  defendant  on  account,  the  plaintiff 
guaranteed  the  sum  advanced  so  that  his  liability 
did  not  exceed  2501.,  and  that,  in  the  event  of  the 
defendant's  bankruptcy,  and  the  debt  to  the  bank- 
ing company  exceeding  250/.,  the  company  might 
elect  which  part  of  the  account  might  be  secured 
by  the  guarantee,  and  might  prove  the  whole  of  the 
money  due  on  any  securities  against  the  defendant's 
estate,  and  apply  all  the  dividends  in  consideration 
of  the  debt  beyond  the  2507.,  and  that  the  plaintiff 
should  only  be  entitled  to  the  benefit  of  any  proof 
or  dividend  after  the  company  should  have  received 
the  full  amount  owing  to  them,  and  that  the  com- 
pany might  recover  the  full  amount  guaranteed 
from  the  plaintiff;  that  large  advances  were  made 
by  the  banking  company,  and  that  they  proved  the 
whole  sums  due  to  them,  and  forced  the  plaintiff 
to  pay  the  250Z.  for  which  he  was  security  to  the 
bankers  for  the  bankrupt.  On  demurrer  to  the  re- 
plication— Held,  that  the  plaintiff's  debt  was  barred 
by  the  52d  and  the  121st  sections  of  the  Bankrupt 
Act,  6  Geo.  4,  c.  16.  Earle  v.  Oliver,  2  Exch. 
Kep.  71. 

A  firm  of  three  partners  agreed  to  make  advances 
to  a  consignor  upon  certain  terms  as  to  commission, 
and  as  to  a  lien  on  the  returns  of  the  shipments, 
which  were  to  be  made  through  them.  They  ac- 
cepted, on  the  faith  of  this  agreement,  bills  drawn 
on  them  by  the  consignor  ;  and  on  one  of  those 
bills  approaching  maturity,  they  requested  the 
holders  to  give  them  an  extension  of  time,  which 
the  latter  agreed  to  do,  on  having  the  acceptance 
of  a  distinct  firm  of  six,  in  which  the  three  were 
also  partners.  A  bill  was  accordingly  drawn  by 
the  three,  accepted  on  behalf  of  the  six,  and  en- 
dorsed by  the  consignor,  to  whose  credit  it  was 
carried  by  the  holders  of  the  former  bill.  After- 
wards the  holders  were  parties  to  an  arrangement 
between  the  consignor  and  his  creditors,  whereby 
they  released  the  consignor  and  the  shipments  from 
all  liability  in  respect  of  the  bills  : — Held,  that  they 
thereby  discharged  the  firm  of  six.  Webster,  Ex 
parte,  1  De  Gex,  414. 

Where  a  bill  of  exchange   was  dishonoured  by 
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the  acceptor,  and  actions  were  brought  by  the 
holder  against  the  drawer  as  well  as  the  acceptor, 
and  the  former  became  bankrupt  after  judgment 
signed  and  a  reference  to  the  Master  to  see  what 
was  due  and  to  tax  costs,  and  afterwards  the  ac- 
ceptor paid  the  amount  due  on  the  bill  : — Held, 
that  the  holder  could  prove  for  the  costs.  Cocks, 
Ex  parte,  1  De  Gex,  446. 

Three  partners  of  a  firm  of  six  carried  on  a  dis- 
tinct trade  in  partnership,  and  indorsed  a  promis- 
sory note  made  by  the  six,  which  was  discounted 
by  a  person  who  believed  at  the  time,  from  general 
reputation,  that  the  three  were  partners  in  the  ag- 
gregate firm,  but  that  the  firms  were  distinct: — 
Held  not  a  case  for  double  proof;  and  semble,  that, 
according  to  the  principle  of  Ex  parte  Moult,  the 
same  decision  would  have  been  given  independent 
of  the  discounter's  belief  as  to  the  composition  of 
the  firms.  Hinton,  Ex  parte,  1  De  Gex,  550. 

A  testator  directed  that  it  should  be  lawful  for 
his  wife  to  retain  in  her  hands,  and  employ,  any 
sum  not  exceeding  60007.  in  carrying  on  the  trades 
in  which  he  might  be  engaged  at  his  decease,  and 
he  appointed  his  wife  and  son  executrix  and  exe- 
cutor. The  widow  carried  on  the  testator's  trade, 
taking  the  son  into  partnership,  and  the  monies  re- 
ceived were  placed  with  the  bankers  to  their  joint 
account: — Held,  on  their  bankruptcy,  that  the  em- 
ployment of  60007.  of  the  assets  in  the  trade  so 
carried  on  was  authorized  by  the  will,  and  gave  no 
right  of  proof  in  competition  with  the  other  credi- 
tors, and  that  the  circumstance  of  the  son  being 
taken  into  partnership  made  no  difference.  But- 
terfield,  Ex  parte,  1  De  Gex,  570.  See  1 1  Jur.  955 ; 
17  L.  J.,  Bank.,  10. 

A.  B.,  in  consideration  of  one  per  cent.,  guaran- 
teed to  C.  D.  &  Sons  the  payment  of  one  half  of 
the  price  of  certain  bales  of  wool  purchased  by  W. 
&  E.,  who  had  given  their  acceptance  at  eight 
months  for  the  full  amount  to  C.  D.  &  Sons.  W.  & 
E.  and  A.  B.  severally  became  bankrupt.  A.  B. 
had  not  obtained  his  certificate,  and  no  dividend 
had  been  declared  when  the  bill  was  dishonoured. 
A  proof  by  C.  D.  against  the  estate  of  A.  B.  for  the 
amount  guaranteed,  was  tendered  before  the  com- 
missioner and  refused,  but  on  appeal  was  allowed. 
Brook,  Ex  parte,  12  Jur.  411;  17  L.  J.,  Bank.,  8. 

A.  and  B.  were  partners.  B.,  to  obtain  capital 
for  the  business,  borrowed  money,  and  for  security 
entered  into  a  bond,  in  which  C.  and  D.  became 
his  sureties  for  the  repayment  of  the  money  and 
interest,  and  also  effected  and  deposited  with  the 
lenders  a  policy  of  insurance  on  his  life.  One  of 
the  conditions  of  the  bond  was,  that  the  money 
should  be  repayable  on  either  B.,  C. ,  or  D.  becoming 
bankrupt.  The  two  partners  entered  into  a  deed 
of  covenant  to  indemnify  C.  and  D.,  the  sureties, 
from  all  loss  by  reason  of  their  entering  into  the 
bond.  A.  &  B.  became  bankrupt,  and  C.  &  D.  were 
called  on  for  payment  of  the  whole  money,  which 
C.  paid,  together  with  interest  and  expenses: — Held, 
that  C.  was  not  entitled  to  prove  for  the  money  as 
a  creditor  on  the  joint  estate.  Meyer,  Ex  parte, 
12  Jur.  447. 

A  railway  company  having  become  bankrupt,  a 
holder  of  scrip  certificates,  who  alleged,  but  did 
not  satisfactorily  prove,  that  he  had  been  prevent- 
ed by  the  default  of  the  company's  agent  from  exe- 
cuting the  parliamentary  contract  and  subscribers' 
agreement,  was  held  not  to  have  shown  the  exist- 
ence of  a  legal  or  equitable  debt  due  to  him  before 
the  bankruptcy,  and,  therefore,  not  entitled  to 
prove  for  the  deposit  against  the  company  under 


the  fiat.     Clarke,  Ex  parte,  12  Jur.  471  ;  17  L.  J., 
Bank.,  13. 

The  secretary  of  a  bankrupt  railway  company, 
although  he  was  also  a  shareholder  in  the  same,  al- 
lowed to  prove  on  the  estate  of  the  company  for 
the  amount  of  his  salary,  all  the  other  debts  of  the 
company  having  been  paid.  Green,  Ex  parte,  12 
Jur.  534. 

A.  was  indebted  to  B.  &  Co.  in  20,0007.  on  a 
banking  account.  B.  &  Co.  agreed,  that,  if  A.  and 
C.  would  give  a  bond  for  paying  10,0007.  by  yearly 
instalments  of  1000/.,  paying  interest  on  any  instal- 
ment in  arrear,  the  debt  should  be  considered  as 
reduced  to  10,0007.  and  cancelled.  The  bond  was 
given.  Before  one  instalment  became  due  both 
B.  &  Co.  and  A.  became  bankrupt.  The  assignees 
of  B.  &  Co.  claimed  to  prove  for  the  whole  20,0007. 
and  interest: — Held,  that,  as  an  additional  debtor 
was  introduced,  and  as  the  bond  contemplated  the 
falling  into  arrear  of  the  instalments,  and  as  none 
of  the  particulars  of  the  agreement  were  reduced 
into  writing,  the  old  debt  must  be  considered  to 
have  been  intended  to  be  satisfied  by  the  bond,  and 
the  proof  must  be  rejected.  Hernaman,  Ex  parte. 
12  Jur.  643  ;  17  L.  J.,  Bank.,  17. 

A.  lent  50007.  to  B.;  and  B.  as  principal,  and  C., 
D.,  and  E.  as  sureties,  gave  a  joint  and  several  bond 
for  the  money.  D.  and  E.,  who  were  partners  with 
two  others,  became  bankrupt  under  a  joint  fiat,  and 
A.  proved  for  principal  and  interest  against  each  of 
the  separate  estates  of  D.  and  E.  B.,  the  principal 
debtor,  assigned  his  personal  estate  for  the  benefit 
of  his  creditors,  and  then  C.,  one  of  the  three 
sureties,  also  executed  a  conveyance  and  assign- 
ment of  his  real  and  personal  estate  for  the  benefit 
of  his  creditors,  and  of  this  deed  A.,  the  lender, 
and  another  party  were  trustees.  A.  received 
dividends  under  B.'s  assignment,  and  then  received 
dividends  under  C.'s  assignment,  then  dividends 
under  D.'s  separate  estate,  and  finally,  on  a  dividend 
of  Is.  6d.  in  the  pound  being  declared  under  B.'s 
assignment,  he  received  so  much  as  fully  paid  his 
debt.  On  a  petition,  presented  by  A.  and  his  co- 
trustee  of  C.'s  assignment,  it  was  held,  that  they 
were  entitled  to  the  proof  against  the  estate  of  E.j 
one  of  the  sureties,  which  had  not  contributed  any- 
thing, and  to  receive  therefrom  dividends  amount- 
ing to  one-third  of  the  money  over  and  above  the 
sum  received  from  dividends  on  B.,  the  principal 
creditor's  estate.  Stokes,  Ex  parte,  12  Jur.  891. 

Servants  and  Clerks,  fyc.] — A  trader  borrowed 
5507.  under  an  agreement,  by  which  the  lender  was 
to  become  his  clerk,  at  a  salary  of  2227.  10s.  a-year. 
The  trader  agreed  to  produce  his  accounts  and 
balance-sheet  to  the  lender,  who  was  to  get  in  the 
debts,  and  alone  to  draw  cheques  on  the  banking 
account.  If  the  balance  was  in  the  trader's  favour 
at  any  time,  he  might  draw  the  amount  of  it.  On 
payment  of  the  loan,  or  on  proceedings  being  taken 
to  recover  it,  the  agreement  was  to  be  at  an  end. 
The  lender  was  to  have  the  option  of  becoming  a 
partner.  On  the  trader  becoming  bankrupt, — Held, 
first,  that  the  lender  was  a  clerk  entitled  to  three 
months'  salary  in  full.  Ex  parte  Harris,  1  De  Gex} 
165. 

Held,  secondly,  that  the  circumstance  of  the  clerk 
having  been  absent  from  business,  owing  to  ill 
health,  for  the  three  months  immediately  preceding 
the  bankruptcy  with  the  bankrupt's  sanction,  did 
not  take  away  his  right.  Ib. 

Against  joint  or  separate  Estate.]  — R.  M.,  who 
carries  on  business  in  partnership  with  J.  C.,  J.  P., 
and  T.  S.,  as  bankers,  signs  one  of  the  notes  of  the 
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bank  in  this  form: — "I  promise  to  pay  &c.,  for 
J.  C.,  R.  M.,  J.  P.,  and  T.  S.— R.  M."  On  the 
firm  becoming  bankrupt, — Held,  that  the  holders 
could  not  prove  on  this  note  against  the  separate 
estate  of  R.  M.  In  re  Clarke,  1  De  Gex,  153. 

Two  partners  trade  under  the  name  of  one  of 
them  only,  and  upon  a  dissolution  that  one  con- 
tinues the  business,  the  other  retiring,  but  no  ap- 
•parent  change  takes  place  in  the  firm.  By  the 
agreement,  on  the  dissolution  the  stock  in  trade 
belongs  to  the  continuing  partner,  who  afterwards 
becomes  bankrupt.  The  stock  in  trade  is  sold  by 
his  assignees  as  his  separate  property,  and  the 
retired  partner,  though  cognizant  of  the  fact,  makes 
no  objection  or  claim  on  the  retired  partner  becom- 
ing bankrupt: — Held,  that  the  stock  in  trade  was 
not  in  the  reputed  ownership  of  the  two,  but  ought 
to  be  administered  as  the  separate  estate  of  the 
continuing  partner.  Ex  parte  Wood,  1  De  Gex, 
134. 

Four  partners  and  two  sureties  for  them  entered 
into  a  joint  and  several  bond  to  trustees  of  a  bank- 
ing company,  to  secure  the  payment  of  all  such 
sums  of  money  as,  upon  the  balance  of  any  ac- 
count current  between  the  partners  and  the  bank, 
should  from  time  to  time  be  due  by  the  partners 
to  the  extent  of  1000Z.  Separate  judgments  were 
entered  against  the  obligors.  The  trading  firm 
having  become  bankrupt — Held,  that  the  banking 
company  might  prove  against  the  joint  estate  for  a 
balance  less  than  100(W.,due  on  foot  of  an  account 
current.  In  re  Clarices,  2  Jones  &  Lat.  212. 

A  parol  agreement  is  sufficient  to  convert  a 
separate  into  a  joint  debt,  such  an  agreement  not 
being  "a  promise  to  answer  the  debt  of  another" 
within  the  Statute  of  Frauds,  but  the  creation  of  a 
new  debt  in  consideration  of  the  former  being  ex- 
tinguished. Ex  parte  Lane,  1  De  Gex,  300 ;  16 
Law  J.,  Bank.,  4. 

A  wine  merchant  carrying  on  business  under 
the  firm  of  J.  R.  &  Co.  announced  by  a  circular 
that  he  had  taken  his  nephew  into  partnership. 
The  business  was  thenceforth  carried  on  under 
the  style  of  J.  R.  sen.  Si  Co.;  but,  as  between  the 
uncle  and  nephew,  the  latter  received  a  salary 
only,  and  did  not  participate  in  the  capital,  pro- 
fits, or  losses  of  the  concern.  On  both  becoming 
bankrupt, — Held,  that  a  creditor  who  supplied 
goods  to  the  firm  might  prove  against  the  separate 
estate  of  the  uncle.  Ex  parte  Arbouin,  1  De  Gex, 
359. 

Where  a  large  number  of  creditors  had  a  right 
of  election  to  prove  against  the  joint  or  separate 
estate,  and  the  estates  were  not  so  ascertained  as 
to  enable  the  creditors  to  elect,  a  temporary  order 
was  made  that  no  larger  dividend  should  be  de- 
clared of  the  one  than  of  the  other  estate.  Ib. 

Opening  Fiat.] — A  fiat  having  been  issued  upon 
the  petition  of  the  bankrupt  himself,  under  7  &  S 
Viet.  c.  96,  s.  41,  but  the  same  not  having  been 
opened  within  the  time  prescribed  by  5  &  6  Viet.  c. 
122,  s.  4,  a  petition  was  presented  by  some  of  the 
creditors  for  a  new  fiat;  but  the  court  gave  liberty 
to  proceed  upon  that  already  issued.  Ex  parte 
Turner,  in  re  Osborn,  10  Jur.  812 — C.  R. 

At  the  sitting  for  opening  the  fiat,  it  appeared 
that,  for  securing  the  petitioning  creditor's  debt, 
the  trader  against  whom  the  fiat  was  issued  gave 
him  a  promissory  note,  which  there  were  grounds 
for  believing  was  forged.  No  prosecution  having 
been  instituted,  the  commissioner  declined  pro- 
ceeding with  the  fiat.  On  the  petition  of  the  peti- 
tioning creditor,  the  court  ordered  the  fiat  to  be 


transferred  to  another  commissioner  and  proceeded 
with  it.  Ex  parte  Hind,  1  De  Gex,  161. 

Description  of  Bankrupt  in.] — Description  of  a 
bankrupt  as  of  a  particular  parish,  in  a  particular 
county,  held  sufficient,  although  the  parish  was 
partly  in  that  county  and  partly  in  another,  and 
the  bankrupt's  shop  was  in  the  other,  an  affidavit 
being  produced  of  their  being  no  other  person  of 
the  same  name  and  trade  in  the  parish.  In  re 
Woodhead,  1  De  Gex,  99. 

A  fiat,  mis-spelling  the  bankrupt's  name,  and 
misdescribing  him,  had  been  issued  in  the  coun- 
try ;  another  fiat  was  issued  in  London,  properly 
spelling  his  name.  The  court  directed  the  coun- 
try fiat  to  be  transferred  to  the  commissioner  be- 
fore whom  the  second  fiat  was  in  course  of  prose- 
cution, and  the  proceedings  under  the  country  fiat 
to  be  stayed  ;  the  second  fiat  to  be  prosecuted ; 
and  the  costs  of  all  parties  to  be  paid  out  of  the 
estate.  Ex  parte  Burbidge,  in  re  Clark,  10  Jur. 
156— C.  R. 

A  bankrupt's  usual  place  of  business,  for  two 
years  before  the  bankruptcy,  had  been  at  Houns- 
low,  but  he  had  taken  for  his  family  a  house  at 
Durdham  Down,  near  Bristol,  where  he  had  re- 
sided for  some  months  previous  to  his  bankruptcy, 
and  contracted  debts.  A  Bristol  fiat,  describing 
him  as  of  Durdham  Down,  and  naming  him  Clarke 
instead  of  Clark,  was  transferred  to  the  London 
Court,  to  which  a  fiat  with  a  correct  description 
had  been  issued,  and  the  proofs  were  ordered  to 
be  transferred,  the  Bristol  fiat  being  impounded. 
Ex  parte  Burbidge,  1  De  Gex,  256. 

Amending.] — Where  one  of  the  bankrupts  died 
before  the  adjudication  under  a  joint  fiat,  the  fiat 
was  ordered  to  be  amended  by  omitting  his  name. 
Ex  parte  Hall,  Id.  332. 

Annulling  and  staying. — A  meeting  and  an  ad- 
journed meeting  were  held  for  the  choice  of  as- 
signees, but  none  were  chosen  : — Held,  that  the 
payment  of  11.  directed  by  1  &  2  Will.  4,  c.  56,  s. 
55,  to  be  made  for  every  sitting  other  than  any  sit- 
ting for  the  choice  of  assignees,  &c.  was  not  due  on, 
either  of  the  above  sittings. 

On  a  bankrupt  petitioning  to  annul  the  fiat  with 
the  consent  of  the  creditors,  and  the  commission- 
ers refusing  to  sign  the  usual  certificate  until  the 
above  fees,  and  the  fees  of  20/.  and  101.,  payable 
under  the  same  act  (sects.  46  &  55),  were  paid : — 
Held,  that  the  fiat  ought  to  be  annulled  on  pay- 
ment of  the  fund  realized  of  the  expenses,  and  a 
proper  remuneration  of  the  official  assignee  to  be 
ascertained  by  the  commissioner.  Ex  parte  Mil- 
lar, 1  De  Gex,  144. 

On  a  petition  of  the  bankrupt,  with  the  consent 
of  all  the  creditors  who  had  proved,  to  annul  the 
fiat,  the  commissioner  refused  to  sign  the  requisite 
certificate  unless  the  fee  of  20L  and  101.,  payable 
under  1  &  2  Will.  4,  c.  56,  ss.  46  &  55,  were  paid. 
There  were  no  assets.  The  fiat  was  ordered  to  be 
annulled  on  the  registrar  being  satisfied  of  the 
concurrence  of  the  creditors.  Ex  parte  Diamond, 
1  De  Gex,  143. 

Consent  by  bankrupt  to  the  insertion  of  the  ad- 
vertisement forthwith,  held  no  acquiescence  in 
the  validity  of  the  fiat.  Ex  parte  Gould,  1  De 
Gex,  29. 

Where  assignees  have  been  appointed,  the  right 
of  the  public  to  the  201.  and  101.  payable  under 
the  46th  and  55th  sections  of  the  act  1  &  2  Will. 
4,  c.  56,  attaches;  and,  although  there  are  no  as- 
sets under  the  bankruptcy,  those  sums  should  be 
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paid  before  the  fiat  is  annulled.    Ex parte  Nicholls, 
in  re  Nicholls,  10  Jur.  482— C.  R. 

A  bankrupt,  although  he  has  not  surrendered, 
may  present  a  petition  to  annul  the  fiat,  provided 
he  be  not  in  default.  Ex  parte  Hudson,  in  re  Hod- 
son,  10  Jur.  930— C.  R. 

Non-surrender  by  the  bankrupt  is  no  objection 
to  his  petition  to  annul  the  fiat,  if  the  petition  be 
presented  before  the  time  for  surrendering  has 
expired.  Ex  parte  Garnett,  1  De  Gex,  95. 

The  circumstances,  that  the  bankrupt  has  taken 
the  benefit  of  the  Insolvent  Debtors  Act,  and  that 
the  petitioning  creditor's  debt  was  included  in  the 
schedule, — Held  insufficient  grounds  for  annulling 
the  fiat.  Ib. 

A.  applied  to  the  commissioner  for  protection 
from  process  under  the  5  &  6  Viet.  c.  116,  s.  1,  on 
which  occasion  B.  successfully  opposed  A.,  on  the 
ground  that  A.  was  a  trader.  A.  afterwards  caused 
a  fiat  to  be  issued  against  him  on  his  own  petition. 
B.  presented  a  petition  that  the  fiat  might  be  an- 
nulled, on  the  ground  that  A.  was  not  a  trader: — 
Held,  that,  even  assuming  the  fiat  to  be  invalid  on 
the  ground  that  A.  was  not  a  trader,  B.  could  not 
be  heard  to  impeach  the  fiat  on  that  ground.  Ex 
parte  Mitchell,  in  re  Harris,  15  Law  J.,  N.  S., 
Bank.,  8. 

A  debtor,  having  executed  an  assignment  for  the 
benefit  of  his  creditors,  soon  after  (and  at  a  time 
•when  there  was  no  creditor  who  could  have  issued 
a  fiat)  sued  out  a  fiat  on  his  own  petition  under  the 
stat.  7  &  8  Viet.  c.  96,  s.  41:— Held,  that  the  assign- 
ment was  valid  as  against  the  assignees  under  the 
bankruptcy.  Ex  parte  Philpott,  in  re  Miskin,  10 
Jur.  717— C.  R. 

An  affidavit  of  debt  filed  as  the  foundation  of  an 
act  of  bankruptcy  stated  the  demand  to  be  for 
goods  sold  and  delivered,  but,  by  the  particulars 
of  demand,  the  greater  portion  of  the  debt  was 
stated  merely  as  due  on  bills  of  exchange,  which, 
however,  it  afterwards  turned  out  were  given  in 
respect  of  goods  sold  and  delivered  : — Held,  that 
the  proceeding  was  irregular,  and  an  insufficient 
foundation  for  an  act  of  bankruptcy.  Ex  parte 
Greenstock,  1  De  Gex,  230. 

The  debtor,  on  being  served  with  the  summons, 
called  on  the  creditor's  solicitor,  and  saw  his 
clerk,  at  whose  instance  the  debtor  signed  a  me- 
morandum, promising  to  pay  at  a  certain  time,  or 
that,  if  he  did  not,  the  creditor  might  proceed  on 
the  summons.  The  debtor  was  attended  by  no 
solicitor  on  his  behalf,  and  was  not  aware  of  the 
irregularity  in  the  proceedings  : — Held,  that  neither 
the  signature  of  the  memorandum  nor  his  failure 
to  attend  the  summons  prevented  his  impeaching 
the  regularity  of  the  proceedings,  but  that  the  fiat 
ought  to  be  annulled  with  costs.  Jb. 

Quasre,  whether  it  can  be  made  part  of  the  order 
that  the  creditor  should  set  off"  his  debt  against  the 
costs  ;  and  whether  any  consideration  of  the  lien 
of  the  debtor's  solicitor  would  prevent  such  an 
order  being  made.  Ib. 

A  creditor  who  has  successfully  opposed  an  ap- 
plication by  an  insolvent  for  relief  under  5  &  6 
Viet.  c.  116,  on  the  ground  that  he  is  a  trader, 
cannot  afterwards  petition  to  annul  a  fiat  sued  out 
by  the  insolvent  himself  for  want  of  trading.  Ex 
parte  Mitchell,  1  De  Gex,  257. 

On  a  petition  to  annul  a  fiat  with  consent  of 
creditors,  the  commissioner  declined  to  certify 
the  consent  without  payment  of  the  office  fees  of 
10/.  and  20/.  Assignees  had  been  chosen,  but  it 


was  stated  that  there  were  not,  and  were  not 
likely  to  be,  any  assets.  The  court  requested  the 
commissioner  to  certify  his  opinion  whether  there 
were  any  available  assets.  Ex  parte  Dam,  Id.  267. 

A  procedendo  ordered  to  issue  where  a  commis- 
sion had  been  superseded  three  years  previously 
by  consent  of  the  creditors,  on  the  ground  that  the 
bankrupt  had  not  diselosed  the  fact  of  his  being_ 
entitled  to  shares  in  a  waterworks  company,  his 
defence  being  that  the  shares  were  subject  to  a 
mortgage  for  more  than  their  value,  but  which 
mortgage  turned  out  to  be  invalid  for  want  of 
notice  to  the  company.  Ex  parte  Lawrence.  Id. 
269. 

Petition  of  bankrupt  to  annul  the  fiat  heard, 
although  he  had  not  surrendered,  the  time  for  his 
surrendering  having  expired  between  the  presen- 
tation of  the  petition  and  the  hearing.  Ex  parte 
Hodson,  Id.  374. 

A  fiat  issued  against  A.  on  the  19th  of  Septem- 
ber. On  the  9th  of  October  there  was  a  choice 
of  assignees.  The  14th  of  December  was  the  day 
appointed  for  granting  the  bankrupt  his  certificate. 
On  the  12th  of  December,  notice  was  given  by  the 
petitioner  of  an  intention  to  present  a  petition  to 
annul  the  fiat,  on  the  ground  that  A.  was  not  a 
trader;  and  on  the  14th  of  December  a  petition 
was  presented  : — Held,  that  the  petitioner  was 
not  precluded  from  being  heard  on  the  ground  of 
delay.  Ex  parte  Bering,  16  Law  J.,  Bank.,  3. 

A  fiat,  having  issued  on  the  bankrupt's  own 
petition,  was  annulled  on  the  petition  of  a  credi- 
tor, who  undertook  to  issue  another  fiat  imme- 
diately; and  the  costs  were  directed  to  be  paid 
out  of  the  estate.  Ex  parte  Lowtell,  11  Jur.  270. 

Where  an  alleged  act  of  bankruptcy,  on  which  a 
fiat  had  issued,  was  an  assignment  for  the  benefit  of 
creditors,  in  which  the  petitioning  creditor  con- 
curred, the  Court  annulled  the  fiat.  Ex  parte 
Payne,  Id.  568. 

Where  the  fiat  was  sued  out  by  the  bankrupt  on 
September  19,  and  assignees  were  chosen  on  Octo- 
ber 9,  and  the  certificate  allowed  on  December 
14 — Held,  that  a  creditor's  petition  to  annul,  pre- 
sented on  December  14,  was  not  too  late.  Dering, 
Ex  parte,  1  De  Gex,  398;  11  Jur.  92;  16  L.  J., 
Bank.,  3. 

Directors  of  a  company  ordered  by  the  commis- 
sioner to  prepare  the  balance-sheet,  in  pursuance 
of  7  &  8  Viet.  c.  Ill,  on  the  company  being  de- 
clared bankrupt  under  that  act,  may  petition  to 
annul  the  fiat  without  alleging  that  they  are  share- 
holders. On  such  a  petition  it  is  necessary  to  serve 
some  party  who  may  represent  the  directors  and 
shareholders  (if  any)  who  desire  the  fiat  to  stand, 
although  the  company  has  been  dissolved  under 
8  &  9  Viet.  c.  28,  for  upwards  of  three  months,  and 
the  Gat  is  sued  out  by  parties  in  the  character  of 
creditors.  The  7  &  8  Viet.  c.  Ill,  s.  4,  providing 
that  a  copy  of  the  declaration  and  minute  therein 
mentioned  shall  be  received  as  evidence,  and  that 
no  further  evidence  shall  be  required  of  the  act  of 
bankruptcy  mentioned  in  the  clause,  does  not  pre- 
clude a  party  disputing  the  bankruptcy  from  show- 
ing that  the  declaration  and  the  resolution  were 
unauthorized  by  the  subscriber's  agreement.  Mor- 
rison, Ex  parte,  1  De  Gex,  539. 

Bankrupt's  own  fiat  annulled  with  his  consent 
and  consent  of  assignees,  to  enable  a  creditor's 
fiat  to  be  sued  out,  under  which  transactions  be- 
tween the  bankrupt  and  others  might  be  impeached. 
Louch,  Ex  parte,  I  De  Gex,  463. 
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A  fiat  issued  by  a  bankrupt  against  himself  may 
be  legally  and  equitably  valid,  although  he  may 
have  been  party  to  acts  of  fraudulent  preference. 
Norton,  Ex  parte,  1  De  Gex,  504. 

It  is  not  sufficient  ground  for  annulling  such  a 
fiat,  that  it  was  issued  mainly  for  the  purpose  of 
protecting  the  bankrupt  against  proceedings  at  law, 
or  without  a  predominant  wish  to  benefit  his  credi- 
tors. Ib, 


Where,  at  the  time  of  a  fraudulent  preference, 
the  bankrupt  was  a  trader,  and  there  remains  due 
a  debt  which  was  then  owing  and  which  would  sup- 
port a  creditor's  fiat,  semble,  that  such  fraudulent 
preference  maybe  impeached  under  the  bankrupt's 
own  fiat: — Held,  that  such  fraudulent  preference 
does  not  of  itself  constitute  a  sufficient  ground  for 
annulling  such  a  fiat  against  the  bankrupt's  consent 
at  the  instance  of  a  creditor  who  proposes  to  sue 
out  a  fresh  fiat,  especially  if  there  is  any  doubt  as 
to  the  competency  of  such  creditor  to  sue  out  a 
fresh  fiat.  Ib. 

Qusre,  whether  a  creditor  who  detains  a  bank- 
rupt in  execution  till  he  is  discharged  by  his  certi- 
ficate, is  competent,  if  the  fiat  be  annulled,  to  issue 
a  new  one.  Ib. 

Quaere,  whether,  on  the  first  fiat  being  annulled, 
the  creditor  can  again  take  the  body  of  the  debtor 
in  execution,  or  whether  the  debt  is  satisfied.  Ib. 

The  5  &  G  Viet.  c.  122,  s.  S,  providing  that  no 
fiat  shall  be  invalid  by  reason  of  the  act  of  bank- 
ruptcy being  concerted,  does  not  enable  a  creditor 
to  sue  out  a  fiat  founded  on  a  trust  deed  executed 
with  his  concurrence ;  and  such  a  fiat  may  be  an- 
nulled.at  the  instance  of  another  creditor.  Payne, 
Ex  parte,  1  De  Gex,  534;  11  Jur.  568. 

A  fiat  having  been  issued  on  the  petition  of  credi- 
tors resident  out  of  the  jurisdiction  of  the  court,  and 
the  commissioner  having  certified  against  the  va- 
lidity of  their  debt,  and  their  solicitor  having 
declined  to  give  an  undertaking  to  appear  for  them 
in  any  action  relating  to  this  fiat,  or  to  name  any 
solicitor  who  would  do  so,  the  Court  annulled  the 
same,  with  costs.  Wightman,  Ex  parte,  12  Jur. 
241— Bank. 

A.  and  B.  were  partners.  C.  and  D.,  near  rela- 
tives of  B.,  lent  money  to  the  firm  on  promissory 
notes.  The  partnership  was  dissolved.  Subse- 
quently C.  issued  a  fiat  against  A.  only.  The  Court, 
on  a  petition  by  A.  to  annul,  on  the  ground, 
amongst  others,  of  collusion  between  C.  and  D.  in 
issuing  it  to  benefit  B.,  considering  that,  though  on 
the  evidence  it  was  shown  that  C.  and  D.  wished  to 
befriend  B.,  yet  that  that  was  not  the  sole  or  sub- 
stantially the  single  object  of  the  fiat,  but  that  they 
wished  the  debts  of  the  firm  to  be  paid  by  the 
funds  properly  applicable  thereto,  dismissed  the 
petition,  but  without  costs.  Nash,  Ex  parte,  12 
Jur.  494— Bank. 

A  fiat,  issued  at  the  instance  of  the  bankrupt, 
was,  under  the  circumstances,  on  motion  on  the 
part  of  the  bankrupt  and  A.  B.,  annulled,  on  A. 
5.  undertaking  to  issue  a  new  fiat  forthwith ;  and 
the  costs  of  the  said  fiat  and  of  the  motion  were 
ordered  to  be  paid  out  of  the  estate.  Thomas  and 
Lofty,  Ex  parte,  12  Jur.  551  ;  17  L.  J.,  Bank.,  21. 

A  trader  of  Sligo,  who  never  resided  or  traded 
in  London,  was  made  bankrupt,  as  of  "Sligo,  in 
Ireland,  and  33,  Gresham-street,  London."  The 
Court  refused  to  annul  on  the  ground  of  misde- 
scription.  Delaney,  Ex  parte,  12  Jur.  770 — Bank. 

Quaere,  whether  the  8th  sect,  of  the  stat.  1  &  2 


Viet.  c.  110,  is  repealed  partially  by  the  stat.  5  & 
6  Viet.  c.  122?    Ib. 

A  fiat  in  bankruptcy  was  issued  in  the  month  of 
January,  at  which  time  and  up  to  July  following 
the  bankrupt  was  in  prison  for  debt,  and  could  not, 
for  that  reason,  dispute  its  validity : — Held,  that 
the  application,  in  July,  to  annul,  was  too  late. 
Kernott,  Exparte,  12  Jur.  935 — Bank. 

A  separate  fiat  was  issued  against  one  of  a  firm 
of  four,  trading  abroad.  Subsequently  a  fiat  was 
issued  against  two  of  the  four,  who  were  resident 
in  this  country.  A  petition  was  presented  to  an- 
nul the  separate,  in  favour  of  the  joint,  fiat;  but 
an  affidavit  being  filed,  that  there  were  no  joint 
assets  in  this  country,  except  such  as  were  sub- 
ject to  liens  for  more  than  they  were  worth,  the 
Court  declined  to  interfere.  Rennick,  Ex  parte, 
12  Jur.  996— Bank. 

Removing.] — The  circumstances  that  the  majo- 
rity of  the  creditors  and  a  large  proportion  of  the 
debtors  to  the  estate,  resided  within  the  jurisdic- 
tion of  a  district  court,  within  which  the  trading 
took  place,  and  out  of  which  the  bankrupt  remov- 
ed shortly  before  the  bankruptcy,  with  the  view,  as 
it  was  stated,  of  having  a  friendly  fiat  issued  against 
him  in  a  court  where  his  conduct  could  not  easily 
be  investigated  ;  that  other  bankruptcies,  with 
which  the  one  in  question  was  connected,  were 
in  course  of  prosecution  at  the  district  court ;  and 
that  many  of  the  creditors  were  unable  to  afford 
the  expense  of  a  journey  to  London — Held,  insuf- 
ficient grounds  for  transferring  the  fiat  from  Lon- 
don to  the  district  court,  on  a  petition  presented 
by  creditors  two  months  after  the  choice  of  assig- 
nees, and  opposed  by  the  assignees  and  the  bank- 
rupt. Downes,  Ex  parte,  1  De  Gex,  390. 

The  place  of  business  of  the  bankrupt  was  in  a 
town  situated  partly  in  one  county  and  partly  in 
another,  but  was  actually  in  the  one  of  the  two 
counties  belonging  to  the  more  remote  district 
court : — Held,  that  the  fiat  ought  not  to  be  trans- 
ferred on  this  account  to  the  nearer.  Baylies,  Ex 
parte,  1  De  Gex,  440. 

A  fiat  in  bankruptcy,  against  partners,  carrying 
on  business  in  one  bankruptcy  district,  was  issued 
in  another  district  in  which  one  of  the  partners 
was  residing.  The  Court,  on  petition,  removed 
the  fiat  to  the  former  district,  although  it  was 
alleged  that  the  separate  property  of  the  one  part- 
ner, to  which  recourse  would  be  necessarily  had, 
was  wholly  situate  in  the  district  in  which  the  fiat 
was  issued.  Grylls,  Ex  parte,  12  Jur.  171 ;  17  L. 
J.,  Bank.,  7. 

V.  THE  ASSIGNEES  AND  THEIR  RIGHTS. 

Generally.] — It  is  not  correct,  or  according  to 
the  course  of  the  court,  for  the  assignees  to  em- 
ploy as  their  solicitor  the  partner  of  one  of  them 
who  is  a  solicitor;  and  when  this  appeared  to  be 
the  case,  the  Court  directed  the  circumstance  to 
be  intimated  to  the  commissioner.  Downes,  Ex 
parte,  1  De  Gex,  390. 

Where  a  creditor's  assignee  omitted  to  pay  over 
to  the  official  assignee  the  balance  in  his  hands, 
and  the  commissioner  had  directed  the  payment 
with  20  per  cent,  upon  the  amount — Held,  that  ap- 
plication should  be  made  to  the  commissioner  to 
enforce  his  order,  and  creditors  were  not  allowed 
the  extra  costs  occasioned  by  applying  to  the  Court 
of  Review.  Cunliffe,  Exparte,  1  De  Gex,  408. 

The  6  Geo.  4,  c.  16,  s.  104,  directing  payment 
of'20/.  per  cent,  by  assignees  retaining  part  of  the 
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estate  in  their  hands,  means  20/.  per  cent,  per 
annum.     Ib. 

Semble,  that  the  offer  of  a  cheque  on  a  banker 
at  a  town  where  the  estate  has  no  banker,  is  not 
a  proper  tender  by  a  creditor's  assignee  to  the 
official  assignee.  Ib. 

Where  by  mistake  one  of  the  debts  proved  was 
omitted  in  the  dividend  list,  and  the  fund  was  dis- 
tributed— Held,  that  the  official  assignee  and  the 
solicitor  to  the  fiat  were  personally  liable  to  pay 
the  creditor  the  amount  which  he  would  have 
received  had  his  debt  been  inserted  in  the  list. 
Hall,  Ex  parte,  1  De  Gex,  555. 

An  accountant  who  had  a  demand  against  the 
bankrupt  for  making  up  his  books  before  the  bank- 
ruptcy was  deprived  of  the  books  by  the  messenger 
under  the  fiat.  On  a  petition  praying  either  the 
restoration  of  the  books  or  the  payment  of  the 
demand,  the  Court  ordered,  that  the  assignees 
should  either  restore  the  books,  without  prejudice 
to  any  question,  or,  at  their  election,  should  pay 
the  demand.  Southall,  Ex  parte,  12  Jur.  576  ; 
17  L.  J.,  Bank.,  21. 

Choice  of.} — A  creditor,  whose  proof  has  been 
neither  admitted  nor  rejected,  but  only  adjourned, 
cannot  be  heard  on  his  petition  to  set  aside  the 
choice  of  assignees.  At  the  sitting  for  the  choice 
of  assignees  under  the  bankrupt's  own  fiat,  all  the 
creditors  but  two>  appeared  by  the  bankrupt's 
solicitor,  and  the  proof  of  the  two  was  adjourned 
for  further  evidence ;  the  other  creditors  then 
chose  assignees,  and  afterwards  the  proof  of  the 
two  was  admitted  on  further  evidence  : — Held, 
sufficient  grounds  for  a  new  choice.  Morse,  Ex 
parte,  1  De  Gex,  47S ;  11  Jur.  482;  16  L.  J., 
Bank.,  9. 

Where  one  of  several  trustees  of  a  charitable 
society  became  bankrupt,  and  his  co-trustees  ten- 
dered a  proof  for  the  amount  due  from  him  to  the 
charity,  and,  on  the  commissioner  refusing  to 
admit  the  proof  without  an  order  of  the  court,  an 
order  was  obtained,  and  the  debt  proved  by  the 
co-trustees  in  pursuance  thereof, — Held,  that  the 
co-trustees  were  not  creditors  entitled  to  vote  at 
the  choice  of  a  creditor's  assignee ;  and  they 
having  been  the  only  persons  voting,  the  choice 
was  set  aside,  and  a  new  one  directed.  Ex  parte 
Rowe,  1  De  Gex,  111. 

At  a  meeting  for  the  choice  of  assignees  under 
a  fiat  issued  by  the  bankrupt  himself,  assignees 
were  chosen  by  creditors  who  were  represented 
by  the  bankrupt's  solicitor,  but  a  proof  which  was 
afterwards  admitted  was  postponed  for  want  of 
evidence  : — Held,  upon  the  petition  of  the  creditor 
whose  proof  was  postponed,  that  there  should  be 
a  new  choice  of  assignees.  Ex  parte  Morse,  16 
Law  J.,  Bank.,  9;  11  Jur.  482. 

Accounts  of.}  — Where  there  had  been  no  audit 
of  the  assignees'  accounts,  and  large  sums  had 
been  received  by  them,  it  was  held  that  the  official 
assignee  acted  properly  in  calling  for  an  audit, 
although  twenty-five  years  had  elapsed  since  any 
step  had  been  taken,  and  no  creditor  made  any 
complaint;  but  the  Court  being  of  opinion  that  the 
official  assignee  might,  with  little  difficulty,  and 
at  a  small  expense,  have  satisfied  himself  that  the 
circumstances  did  not  render  it  incumbent  upon 
him  to  continue  to  prosecute  a  claim  against  the 
creditor's  assignee,  he  was  not  held  entitled  to 
his  full  costs  as  against  the  latter,  there  being  no 
estate.  Ex  parte  Shaw,  1  De  Gex,  242. 

Allowances  to.]  —Trustees  under  an  assignment 


for  benefit  of  creditors  employ  an  agent  to  proceed 
to  America  to  recover  part  of  the  assigned  pro- 
perty. Afterwards,  the  debtors  become  bankrupt, 
and  three  of  the  trustees  are  appointed  assignees: 
— Held,  that,  under  the  circumstances  of  the  case, 
the  assignees  ought  to  be  allowed  in  their  accounts 
the  expense  of  employing  the  agent.  Ib. 

For  the  purpose  of  bringing  expenses  within  the 
description  of  just  allowances,  it  is  not  necessary 
to  show  that  they  have  actually  benefited  the 
estate,  if  there  was  a  fair  probability  of  their  so 
doing.  Ib. 

Rights  of.]  — On  a  petition  for  the  appointment 
of  a  new  trustee  in  the  place  of  the  bankrupt,  and 
that  the  new  trustee  might  use  the  bankrupt's 
name  in  certain  proceedings,  the  petitioner  was 
ordered  to  pay  the  costs  of  the  bankrupt  and  the 
assignees  to  them  respectively.  The  bankrupt, 
who  was  a  solicitor,  and  acted  for  himself  in  the 
matter  of  the  petition,  had  not  obtained  his  certi- 
ficate : — Held,  that  the  costs  ordered  to  be  paid 
to  the  bankrupt  belonged  to  him,  and  did  not  pass 
to  the  assignees.  Practice  under  the  New  Orders 
as  to  issuing  writs  of  execution.  Ex  parte  Grim- 
stead,  1  De  Gex,  72. 

Official  Assignee.] — The  Lord  Chancellor  made 
an  order  under  1  &  2  Will.  4,  c.  66, directing  each 
official  assignee  of  the  Court  of  Bankruptcy  to  pay 
into  the  Bank  of  England  all  such  sums  of  money 
as  should  come  to. his  hands,  as  soon  as  they 
should  amount  to  100/.,  and  to  state,  among  other 
particulars,  "  the  name  and  description  of  the 
bankrupt  or  bankrupts  to  whom  the  money  be- 
longed :" — Held,  that,  under  this  order,  an  official 
assignee  is  bound  to  pay  into  the  Bank  as  soon  as 
the  monies  in  his  hands  from  several  estates 
amount,  in  the  whole,  to  100Z.  Lawes  v.  Shaw, 
1  Dav.  &M.  714. 

Actions  by.] — S.,  being  indebted  to  the  defend- 
ants, who  had  acted  as  his  solicitors  in  a  large  sum 
of  money,  they,  before  his  bankruptcy,  received 
certain  sums  belonging  to  S.  from  his  agent,  and 
applied  them  in  discharge  of  their  claims  upon 
him.  S.  having  afterwards  become  bankrupt,  and 
his  assignees  having  brought  an  action  against  the 
defendants  to  recover  this  money  as  money  had 
and  received  to  their  use  as  assignees,  the  learned 
judge  told  the  jury,  that,  if  the  defendants,  before 
the  bankruptcy,  actually  received  the  money  to 
the  use  of  the  bankrupt,  they  held  it,  after  the 
bankruptcy,  to  the  use  of  the  assignees,  who  were 
entitled  to  succeed  on  the  plea  of  non  assump- 
serunt : — Held,  that  this  was  a  misdirection,  and 
that  there  ought  to  be  a  new  trial,  unless  it  was 
clear  that  the  jury  were  not  misled,  and  that  it  was 
afterwards  explained  away.  Pennell  v.  Aston, 
14  Mee.  &  W.  415. 

Trespass  for  breaking  and  entering  plaintiff's 
dwelling-house,  and  making  a  great  noise  and 
disturbance  therein,  and  damaging  the  doors,  SEC., 
and  seizing  certain  goods  of  the  plaintiff,  and  ex- 
posing them  to  sale  on  the  premises  without  his 
leave,  whereby  the  plaintiff  and  his  family  were 
greatly  disturbed  and  annoyed  in  the  peaceable 
possession  of  the  same,  and  plaintiff  was  prevented 
carrying  on  his  lawful  business.  Plea,  in  bar  of 
the  further  maintenance  of  the  action,  that  plaintiff 
became  bankrupt  after  action  brought,  and  that  an 
official  assignee  had  been  appointed,  who  accepted 
the  appointment,  whereby,  and  by  virtue  and  by 
force  of  the  statutes,  the  causes  of  action  became 
vested  in  the  official  assignee.  On  demurrer  to 
that  plea,  judgment  was  given  for  the  plaintiff; 
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and  on  a  writ  of  error,  it  was  held,  affirming  the 
judgment  of  the  Court  of  Exchequer,  that  the 
primary  personal  injury  to  the  bankrupt  being  the 
principal  and  essential  cause  of  action,  it  still 
remained  in  the  bankrupt,  and  did  not  pass  to 
his  assignee ;  therefore,  that  the  plea  was  bad. 
Rogers  v.  Spence,  (in  error),  12  Cl.  &  Fin.  700; 
13  Mee.  &  W.  571;  15  Law  J.,  N.  S.,  Exch.,  49. 

B.,  being  indebted  to  the  defendant  in  the  sum 
of  500/.,  for  the  price  of  goods  sold  to  him,  and 
being  pressed  for  part  payment  of  the  debt,  handed 
to  the  defendant  a  bill  of  exchange  drawn  by  him- 
self for  600/.,  which  the  defendant  agreed  to  dis- 
count on  the  terms  of  retaining  to  his  own  use  the 
sum  of  1001.  and  the  discount,  and  paying  over  the 
diiference  to  B.:  he,  however,  retained  the  bill, 
and  paid  no  part  of  the  proceeds  over  to  B.  B. 
shortly  afterwards  became  bankrupt : — Held,  that 
his  assignees  were  entitled  to  recover  from  the 
defendant  the  full  amount  of  the  bill,  minus  the 
100/.,  and  such  discount  as  the  jury  should  find  to 
be  receivable  by  the  defendant.  Alder  v.  Keigh- 
ley,  15  Mee.  &  W.  117;  15  Law  J.,  N.  S., 
Exch.,  100. 

To  an  action  by  an  indorsee  of  a  bill  of  ex- 
change against  acceptor,  a  plea,  that,  before  the 
making  and  accepting  the  bill,  the  drawer  com- 
mitted an  act  of  bankruptcy,  upon  which  a  fiat 
issued,  and  that  the  assignees,  appointed  under 
the  fiat  after  the  commencement  of  the  suit,  re- 
quired defendant  to  pay  them  the  amount  of  the 
bill  of  exchange, — Held,  ill.  Braithwaite  v.  Gar- 
diner, 15  Law  J.,  N.  S.,  Q.  B.,  187;  10  Jur.  591. 

Trespass  to  a  mill,  fixtures,  &c.  Plea,  that 
defendants,  as  assignees  of  a  bankrupt,  became 
possessed  of  the  term  in  the  mill  and  the  fixtures, 
&c.  Replication,  that  the  bankrupt,  before  his 
bankruptcy,  mortgaged  the  mill  and  fixtures,  &c., 
to  R.,  who  entered  ;  that  it  was  afterwards,  and 
before  the  bankruptcy,  agreed  between  plaintiff, 
the  bankrupt,  and  R.,  that  plaintiff  should  accept 
a  lease  of  the  premises,  and  purchase  the  fixtures, 
&c.;  whereupon  plaintiff  entered: — Held,  on  spe- 
cial demurrer,  that  the  replication  was  not  ambi- 
guous or  double.  Pirn  v.  Grazebrook,  3  Dovvl.  &  L. 
454;  2  C.B.  429. 

A  creditor's  assignee,  without  the  consent  or 
knowledge  of  the  official  assignee,  commenced  an 
action  in  their  joint  names  for  the  recovery  of  a 
debt  due  to  the  bankrupt.  As  soon  as  the  official 
assignee  was  aware  of  it,  he  applied  for  and  obtain- 
ed a  rule  staying  proceedings  until  security  was 
given  him  for  costs.  The  defendant  was  no  party 
to  that  rule,  but  it  was  served  on  him  : — Held,  that 
the  rule  only  restrained  a  voluntary  proceeding  by 
the^  plaintiffs;  and  that  the  defendant  might  not- 
withstanding move  for  judgment  as  in  case  of  a 
nonsuit.  Lawes  v.  Bott,  4  Dowl.  &  L.  559 — Exch. 

Where  an  assignee  bought  in  without  an  order, 
he  was  ordered  to  make  good  the  loss  occasioned 
by  a  re-sale.  Ex  part e  Cover,  1  De  Gex,  349. 

In  an  action  of  trover  by  the  assignees  of  a 
bankrupt  against  a  sheriff,  for  seizing  and  selling 
the  bankrupt's  goods,  to  which  the  defendant  plead- 
ed "Not  possessed,"  it  appeared  that  the  bank- 
rupt had  told  the  officers  of  the  defendant  that  the 
goods  were  the  goods  of  B.,  but  he  afterwards  con- 
tradicted that  statement  and  said  they  belonged  to 
C.  The  jury  found  that  the  goods  were  the  goods 
of  the  bankrupt,  but  that  he  had  represented  them 
to  the  sheriff's  officers  as  the  goods  of  B.,  so  as  to 
induce  them  by  that  false  representation  to  seize 


them : — Held,  that  this  finding  was  not  sufficient  to 
estop  the  bankrupt  or  his  assignees  from  complain- 
ing of  the  seizure  of  the  goods  as  being  their  own. 
Freeman  v.  CooA-,  12  Jur.  777 — Exch. 

The  servant  of  a  bankrupt,  without  authority, 
sold  the  bankrupt's  goods  to  the  defendant,  who  had 
notice  of  the  act  of  bankruptcy.  The  assignees 
delivered  to  the  defendant  a  bill  of  parcels  as  for 
goods  sold  and  delivered  by  the  bankrupt,  and  made 
two  several  demands  for  payment,  which  the  defend- 
ant refused,  and  he  also  refused  to  deliver  up  the 
goods  when  they  were  subsequently  demanded  : — 
Held,  that  the  demand  for  payment  amounted  only 
to  a  qualified  offer  by  the  assignees  to  adopt  the 
sale,  and  that  they  were  not  thereby  precluded  from 
suing  in  trover.  Valpy  v.  Sanders,  12  Jur.  483 ; 
17  L.  J.,C.  P.,  249. 

Where  in  an  action  by  the  assignees  the  bank- 
rupt was  not  called  as  a  witness,  but  a  witness  was 
examined  as  to  certain  statements  of  the  bankrupt 
with  respect  to  his  affairs — Held,  that  the  evidence 
was  admissible.  Belcher  v.  Brake,  2  Car.  &  K.  658 
—Wilde. 

Where  a  creditor  under  the  fiat  was  produced  as 
a  witness — Held,  that  his  evidence  was  inadmis- 
sible. Ib. 

Official  Assignee.} — The  official  assignee  of  a 
bankrupt  is  entitled  to  be  indemnified  against  the 
costs  of  an  action  brought  in  his  name  without  his 
authority.  Laws  v.  Bott,  16  M.  &  W.  300 ;  16  Law 
J.,  Exch.,  279. 

The  official  assignee  represents  the  creditors 
sufficiently  to  enable  the  Court  to  suspend  the  ad- 
vertisement by  consent  before  the  choice  of 
creditors'  assignees,  although  the  bankruptcy  is  not 
disputed.  Ex  parte  Potts,  1  De  Gex,  326. 

In  the  case  of  a  defaulting  official  assignee,  the 
Court  ordered  that  no  sum  should  be  paid  in  respect 
of  monies  due  to  him  in  any  bankruptcy,  until  he  had 
made  good  all  the  amounts  due  from  him  in  other 
bankruptcies.  Ex  parte  Graham,  Id.  328. 

Where  .a  proof  has  been  made  and  a  dividend 
declared,  and,  by  mistake  in  the  list  of  proofs  and 
dividend,  one  creditor  had  been  excluded,  and  the 
whole  fund  divided  among  the  other  creditors,  on 
petition  by  the  creditor  who  had  been  excluded,  it 
was  declared  that  the  official  assignee  must  pay 
the  petitioner  the  dividend  which  he  would  have 
been  entitled  to  if  the  debt  had  been  included  in 
the  calculation  of  the  dividend,  and  also  all  the 
petitioner's  costs.  Ex  parte  Hall,  16  Law  J., 
Bank.,  10;  11  Jur.  639. 

The  official  assignee  is  bound  to  ascertain  that 
the  dividend  lists  are  correct.  Ib. 

Interest  on  Debts.] — Where  a  party  is  indebted 
to  a  trader  in  a  sum  bearing  interest,  the  assignees 
may  recover  interest  accruing  subsequently  to  the 
bankruptcy,  although  there  be  no  express  reserva- 
tion of  interest.  Potts  v.  Beavan,!  Man.  &  G.  604. 

Protected  Transactions.] — On  the  29th  of  De- 
cember, 1842,  A.  distrained  for  1201.  for  rent  due 
to  him  from  B.  at  Michaelmas,  the  goods  of  B. 
being  then  in  the  possession  of  one  C.,  to  whom 
they  had  been  conveyed  by  deed  on  the  13th  of 
December,  in  trust  for  B.'s  creditors.  On  the  3d 
of  January,  1843,  it  was  agreed  between  A.  and  C. 
that  the  rent  should  be  paid,  A.  consenting  to 
forego  the  quarter's  rent  due  at  Christmas.  The 
goods  were  accordingly  appraised  and  condemned 
at  13(37.,  being  the  amount  of  the  rent  and  ex- 
penses, and  that  sum  was  handed  over  to  A.  On 
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the  9th  of  January  a  fiat  issued  against  B.,  the  act 
of  bankruptcy  being  the  execution  of  the  deed  : — 
Held,  that  so  much  of  the  sum  so  paid  to  A.  as  ex- 
ceeded a  year's  rent  was  not  money  received  to 
the  use  of  the  assignees.  Lackingion  v.  Elliott, 
1  Man.  &  G.  538;  8  Scott,  N.  R.,  275. 

Quaere,  whether  a  "  distress"  is  a  "  transaction" 
within  the  2  &  3  Viet.  c.  29;  and,  if  so,  whether 
a  notice  of  an  act  of  bankruptcy,  given  to  the  bro- 
ker's man,  would  be  sufficient  to  bind  the  land- 
lord. Ib. 

A  trader  assigned  his  effects  to  a  trustee,  there- 
by committing  an  act  oT  bankruptcy.  Afterwards 
a  creditor,  ignorant  of  the  act  of  bankruptcy,  took 
in  execution  the  trader's  goods  comprised  in  the 
assignment.  The  trustee  paid  off  the  execution, 
and  took  an  assignment  of  the  goods  from  the 
sheriff.  A  fiat  in  bankruptcy  having  afterwards 
issued  against  the  trader, — Held,  that,  although 
the  levy  made  by  the  execution-creditor  might 
have  been  protected  by  stat.  6  Geo.  4,  c.  16,  s.  81, 
or  2  &  3  Viet.  c.  29,  the  party  who  had  become 
assignee  of  the  sheriff,  with  knowledge  of  the  act 
of  bankruptcy,  could  not  avail  himself  of  that  pro- 
tection ;  and  that  the  assignees  in  the  bankruptcy 
might  bring  trover  against  him  for  the  goods. 
Fawcett  v.  Fearne,  6  Q.  B.  20. 

A.  being  indebted  to  B.,  and  pressed  by  him  for 
payment,  gives  him  a  promissory  note  made  by  C., 
payable  to  A.,  (without  the  words  "  or  order"), 
and  indorsed  by  A.  B.  takes  the  note,  but,  in 
consequence  of  its  not  being  negotiable,  returns  it 
to  A.,  in  order  that  A.  may  give  him  a  negotiable 
security  instead  of  it;  and  C.  does,  at  A.'s  request, 
accept  negotiable  bills  of  exchange,  drawn  by  A. 
upon  him,  instead  of  the  note,  and  at  the  same 
time  that  this  is  done,  A.  desires  C.  to  hand  the 
bills  to  B.;  and,  on  the  same  day,  A.  absconds  to 
France,  thereby  committing  an  act  of  bankruptcy  : 
— Held,  that,  it  not  appearing  on  this  state  of  facts 
that  C.  had  any  notice  of  the  transaction  that  had 
passed  between  A.  and  B.,  or  that  the  bills  were 
given  in  substitution  of. the  note,  or  that  he  had 
assented  to  B.'s  title  in  any  way,  A.'s  assignees 
were  entitled  to  them.  Belcher  v.  Campbell,  15  Law 
J.,  N.  S.,  Q.  B.,  11. 

A  trader  committed  a  secret  act  of  bankruptcy 
by  leaving  his  house,  but,  before  he  left,  desired 
the  defendant,  his  foreman,  who  had  been  accus- 
tomed to  manage  his  business  for  him,  to  carry  it 
on  in  his  absence.  The  defendant  did  so  accord- 
ingly, and  received  several  sums  of  money  for 
debts  due  to  the  bankrupt,  and  for  goods  sold  after 
the  act  of  bankruptcy.  He  also  made  several  bona 
fide  payments,  some  to  the  creditors  of  the  bank- 
rupt for  the  expenses  of  housekeeping,  and  re- 
tained some  for  wages  due  to  himself.  The  monies 
were  received  and  the  payments  made  without 
notice  of  the  act  of  bankruptcy.  An  action  having 
been  brought  by  the  assignees  to  recover  the  mo- 
ney so  received,  as  money  had  and  received  to 
their  use,  the  defendant  pleaded  never  indebted 
and  a  set-off: — Held,  that  the  defendant  was  lia- 
ble to  the  assignees  for  all  the  money  received  by 
him  after  the  act  of  bankruptcy,  and  that  he  was 
not  entitled  to  set  off  any  of  the  payments  made 
by  him.  Kynaston  \.  Crouch,  14  Mee.  &  W.  266. 

Semble,  that  the  defendant  might  have  protected 
himself  by  a  special  plea  as  to  the  payments  and 
disbursements  made  by  him  without  notice  of  the 
act  of  bankruptcy,  under  6  Geo.  4,  c.  16,  s.  82,  and 
2  &  3  Viet.  c.  29,  s.  1.  Ib. 

Protected  Transactions.]  — An  affidavit  was  filed 


3y  defendants  against  the  bankrupt,  under  stat.  1 
fe  2  Viet.  c.  110,  s.  8,  of  which  notice  was  given 
on  the  3d  of  December,  1840.  The  requisites  of 
that  statute  were  not  complied  with  by  the  bank- 
rupt, and  on  the  3lst  of  December,  a  fiat  in  bank- 
ruptcy was  issued  on  the  petition  of  plaintiff,  E., 
who  had  then  a  sufficient  petitioning  creditor's 
debt.  That  fiat  was  annulled  on  the  30th  of  January, 
on  the  petition  of  defendants,  who  issued  a  second 
fiat  on  the  31st  of  January,  grounded  on  the  act  of 
bankruptcy  under  stat.  1  &  2  Viet.  c.  110;  but  that 
fiat  was  not  proceeded  in,  and  was  annulled  on  the 
9th  of  September,  1842,  on  the  petition  of  plaintiff, 
E.  On  that  day  a  third  fiat  issued  on  the  petition 
of  the  plaintiff,  E.,  and  under  that  fiat  plaintiffs 
were  chosen  assignees.  Whilst  the  second  fiat  was 
in  force,  defendants  received  from  the  bankrupt, 
both  parties  being  aware  of  the  fiat,  250/.  in  part 
payment  of  their  debt: — Held,  that  the  payment 
being  an  act  of  bankruptcy  under  sect.  8  of  stat. 
6  Geo.  4,  c.  16,  upon  which  the  fiat,  issued  on  the 
9th  of  September,  1842,  before  stat.  5  &  6  Viet, 
c.  122  came  into  operation,  might  be  supported, 
the  assignees  were  entitled  to  recover,  although 
they  had  not  been  appointed  by  the  commissioners 
to  sue  for  the  money,  in  pursuance  of  sect.  8  of 
stat.  6  Geo.  4,  c.  16.  Ellis  v.  Russell,  16  Law  J., 
Q.  B.,  428;  11  Jur.  821. 

Semble,  the  fiat  issued  on  the  9th  of  September, 
1S42,  could  not  be  supported  independently  of  the 
payment;  inasmuch  as  it  could  not  be  connected 
with  the  first  fiat,  and  that  fiat  being  afterwards  an- 
nulled, the  non-compliance  with  the  requisites  of 
stat.  1  &  2  Viet.  c.  110,  did  not  constitute  an  act  of 
bankruptcy  for  ever  and  for  all  purposes.  76. 

When  all  parties  acted  under  an  impression  that 
a  security  was  for  the  whole  amount  of  a  debt,  and 
twenty-one  years  had  elapsed  since  the  security 
was  given,  but  no  evidence  could  be  produced  of 
any  contract  except  one  for  security  to  a  limited 
amount,  which  was  exceeded  by  the  amount  re- 
ceived by  the  creditor  upon  his  security  : — Held, 
that  the  creditor  ought  not  to  be  called  upon  to  re- 
fund. Ex  parte  Follett,  1  De  Gex,  212. 

A  trust  deed,  which  could  not  have  been  im- 
peached under  a  fiat  sued  out  by  any  creditor,  held 
incapable  of  being  impeached  under  the  bankrupt's 
own  fiat.  Ex  parte  Philpott,  Id.  346. 

An  estate  was  limited  to  L.  for  life,  with  power 
to  lease  at  the  best  rent.  L.  demised  the  lands  to 
a  trustee  for  a  term  of  years,  to  secure  an  annuity 
to  G.,  and  covenanted  to  exercise  his  power  of 
leasing,  and  afterwards  was  discharged  as  an  insol- 
vent. L.  and  G.  agreed  to  demise  the  lands,  and 
accordingly  executed  the  lease: — Held,  that  the 
provisional  assignee  was  bound  to  execute  the  lease, 
as  he  took  the  estate  subject  to  all  the  equities  and 
liabilities  to  which  it  was  subject  in  the  hands 
of  the  insolvent;  and  the  exercise  of  the  power 
was  for  benefit  of  the  creditors.  Dyas  v.  Cruise, 
2  Jones  &  Lat.  460. 

A  party  entitled  to  compensation  on  the  abolition 
of  his  office  as  country  commissioner  of  bankrupts, 
having,  during  his  office,  covenanted  that,  if  it  was 
abolished,  he  would  assign  a  moiety  of  such  com- 
pensation ;  and  having,  after  the  abolition  of  his 
office,  and  before  compensation  was  awarded,  be- 
come bankrupt,  and  he  and  his  assignees  having 
assigned  one  moiety  to  the  covenantee,  a  petition 
was  presented,  praying  that  the  accountant  in  bank- 
ruptcy, to  whom  the  Lords  of  the  Treasury  had 
paid  the  compensation  pursuant  to  the  act  of  Par- 
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liament,  and  which  consisted  of  several  years' 
arrears  of  an  annuity,  and  an  annuity  of  351.,  might 
be  directed  to  pay  that  moiety  of  the  compensation 
arrears  and  that  moiety  of  the  compensation  annuity 
to  him.  The  Court  made  an  order  that  the  account- 
ant should  be  at  liberty  to  make  such  payments  or 
draw  such  cheques  in  favour  of  the  petitioner,  in 
respect  of  the  compensation  arrears  and  compen- 
sation annuity,  as  he  could  have  made  in  favour  of 
the  bankrupt  if  he  had  not  become  bankrupt.  The 
other  moiety  was,  on  the  same  petition,  ordered  to 
be  paid  to  the  assignees,  they  being  joined  as  pe- 
titioners. Ex  parte  Corser,  11  Jur.  212. 

T.  S.,  on  his  marriage,  covenanted  with  trustees 
to  lay  out  WOOL  on  a  house  to  be  conveyed  to 
certain  uses:  if  not  bought  within  a  limited  time, 
to  invest  that  sum  to  be  ready  for  the  purchase. 
Neither  the  purchase  nor  investment  was  made  ; 
but,  after  the  time  limited,  T.  S.  bought  a  house 
for  1,650Z.,  but  made  no  conveyance  to  the  trus- 
tees. And  then  he  mortgaged  it,  with  other  pro- 
perty, which  had  been  devised  to  him,  for  1SOO/., 
and  soon  after  became  bankrupt : — Held,  that,  as 
against  the  bankrupt  and  all  claiming  under  him, 
(except  a  purchaser  for  valuable  consideration 
without  notice),  the  purchase  was,  pro  tanto,  a 
performance  of  the  covenant;  and  that  the  1000Z. 
and  the  800/.  must  be  apportioned  between  the 
devised  estate  and  the  purchased  estate  ;  and  that 
such  proportion  of  the  mortgage-money  as  came 
to  the  hands  of  the  assignees,  as  represented  the 
purchased  estate,  should  be  considered  as  appro- 
priated to  the  covenant,  the  equity  of  redemp- 
tion of  that  estate  being  liable  for  the  deficiency. 
Ex  parte  Poole,  Id.  1005. 

A  trader  took  posession  of  goods  under  an 
agreement  with  the  owner  that  he  should  keep 
possession  for  a  twelvemonth  on  payment  of  a  cer- 
tain sum  ;  but,  if  the  money  was  not  paid  on  a  cer- 
tain day,  the  owner  should  be  at  liberty  to  retake 
them.  The  goods  continued  in  the  possession  of 
the  trader  until  the  stipulated  time  for  payment, 
when,  the  money  not  having  been  paid,  the  owner 
sold  them  after  an  act  of  bankruptcy  committed 
by  the  trader,  but  before  the  fiat  issued  : — Held, 
that  this  was  a  transaction  protected  by  the  2  &  3 
Viet.  c.  29,  s.  1.  Young  v.  Hope,  2  Exch.,  Rep. 
105. 

Trust-funds  were  settled  by  deed,  upon  trust  to 
pay  the  income  to  the  settler  for  life,  and,  after 
his  death,  to  pay  the  income  of  a  part  thereof  to 
E.  M.  for  life,  or  "  until  he  should  become  bank- 
rupt :"  and  after  his  decease,  or  "  upon  his  be- 
coming bankrupt,"  then  in  trust  to  pay  the  income 
of  such  part  to  the  wife  or  widow  of  E.  M.,  for 
her  separate  use,  with  remainder  to  the  child  or 
children  of  E.  M.,  with  a  trust  for  accumulation 
in  case  E.  M.  should  have  no  such  children  or 
wife,  and  he  should  have  forfeited  his  life  interest. 
E.  M.  was,  at  the  time  of  the  execution  of  the 
deed  of  settlement,  an  uncertificated  bankrupt: — 
Held,  that  the  income  of  E.  M.'s  share  belonged 
to  his  wife,  for  her  separate  use.  Manning  v. 
Chambers,  1  De  Gex  &  S.  282  ;  11  Jur.  466 ;  16  L. 
J.,  Chanc.,  245. 

Under  the  same  deed,  a  like  part  of  the  same 
trust-funds  was  settled  upon  trust  for  C.  C.  M., 
his  wife  and  children,  with  similar  conditions  to 
those  expressed  concerning  the  share  of  E.  M. 
C.  C.  M.  was,  at  the  time  of  the  execution  of  the 
deed  of  settlement,  a  bachelor  and  an  uncertifica- 
ted bankrupt.  C.  C.  M.'s  share  was  directed  to 
be  invested,  the  income  to  accumulate.  Ib. 


A  trader  being  indebted  to  his  bankers  gave 
them  a  receipt  for  1000/.,  purporting  to  be  in  full 
for  the  purchase  of  the  furniture,  plate,  wines, 
and  effects  in  his  house;  but  no  possession  was 
given  of  the  goods  till  a  year  afterwards,  when 
the  trader's  solicitor  applied  to  the  bankers  on  his 
behalf  for  a  loan  of  10,OOOZ.,  stating  that  a  creditor 
of  the  trader  would  obtain  judgment,  on  which  he 
could  issue  execution,  but  that  if  this  creditor  re- 
fused to  give  the  trader  time  the  bankrupt  would 
protect  himself  and  his  other  creditors.  The  day 
after  this  communication,  and  in  consequence  of 
it,  the  bankers  sent  a  man  to  take  possession, 
which  was  delivered  to  him  by  the  trader,  who  on 
the  same  day  filed  a  declaration  of  insolvency, 
and  sued  out  a  fiat  against  himself: — Held,  that 
the  delivery  of  possession  was  not  a  fraudulent 
preference.  Majoribanks,  Ex  parte,  1  De  Gex,  466. 

Notice  of  Act  of  Bankruptcy.] — Quaere,  whether 
a  general  notice  that  a  party  has  committed  an  act 
of  bankruptcy  is  a  notice  of  an  act  of  bankruptcy 
within  the  meaning  of  the  stat.  2  &  3  Viet.  c.  29. 
Conway  \.  Nail,  \  C.  B.  643. 

A  notice  to  the  following  effect: — "  J.  S.  has 
committed  an  act  of  bankruptcy.  He  signed  a  de- 
claration of  insolvency  yesterday.  J.  S.  will  be 
declared  bankrupt  immediately.  I  have  sent  for 
a  fiat" — is  not  such  a  notice  as  will  deprive  an 
execution  creditor  of  the  protection  of  the  2  &  3 
Viet.  c.  29 ;  the  6th  section  of  the  6  Geo.  4,  c.  16, 
requiring  the  declaration  of  insolvency  to  be  filed 
and  to  be  advertised  in  the  London  Gazette,  before 
it  is  a  complete  act  of  bankruptcy.  Ib. 

A  notice  by  a  bankrupt  to  an  execution  creditor, 
that  he  had  committed  several  acts  of  bankruptcy, 
is  a  sufficient  notice  of  a  prior  act  of  bankruptcy, 
within  the  2  &  3  Viet.  c.  29.  The  notice  need  not 
state  the  nature  or  particulars  of  any  act  of  bank- 
ruptcy. Udal  v.  Walton,  14  Mee.  &  W.  254. 

Notice  that  a  party  has  executed  a  deed  convey- 
ing all  his  property  for  the  benefit  of  his  creditors, 
is  a  notice  of  an  act  of  bankruptcy.  Lackington 
v.  Elliott,  7  Man.  &  G.  538 ;  8  Scott,  N.  R.,  275. 

Notice  that  a  trader  has  filed  a  declaration  of 
insolvency  under  the  5  &  6  Viet.  c.  122,  s.  22,  is 
sufficient  notice  of  an  act  of  bankruptcy  to  de- 
prive an  execution  creditor  of  the  protection  of 
the  2  &  3  Viet.  c.  29,  although  no  fiat  has  been 
issued,  and  two  months  nave  not  elapsed  from  the 
declaration  of  insolvency.  Green  v.  Laurie,  11 
Jur.  997— Exch. 

Since  the  5  &  6  Viet.  c.  122,  s.  22,  the  filing  of 
a  declaration  of  insolvency  is  a  complete  act  of 
bankruptcy  without  the  same  being  advertised  in 
the  London  Gazette,  as  required  by  the  6  Geo.  4, 
c.  16,  s.  6.  Therefore,  a  notice  to  the  effect,  "  I 
have  this  day  filed  in  the  office  of  the  secretary  of 
bankrupts  in  Quality  Court,  Chancery-lane,  in  the 
county  of  Middlesex,  a  declaration  of  insolvency, 
a  true  copy  of  which  is  hereto  annexed,  and  I, 
being  a  trader,  have  thereby  committed  an  act  of 
bankruptcy,"  is  a  sufficient  notice  of  a  prior  act 
of  bankruptcy  to  deprive  an  execution  creditor  of 
the  protection  of  2  &  3  Viet.  c.  29.  Follett  v. 
Hoppe,  11  Jur.  974— C.  P. 

Where  A.,  a  trader,  being  arrested  under  a  ca. 
sa.,  after  notice  to  the  execution  creditor  and  to 
the  sheriff's  officer,  of  an  act  of  bankruptcy  com- 
mitted by  him,  paid  to  the  officer  out  of  his  assets 
the  amount  of  the  execution  debt,  in  order  to  pro- 
cure his  discharge,  and  which  money  was  after- 
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wards  paid  over  to  the  execution  creditor  : — Held, 
that  the  assignees  of  A.  were  entitled  to  recover 
this  from  the  execution  creditor  in  an  action  for 
money  had  and  received.  Ib. 

A  trader,  being  indebted  to  the  defendants,  on 
the  1st  of  July  filed  a  declaration  of  insolvency, 
pursuant  to  5  &  6  Viet.  c.  122,  s.  22,  and,  on  the 
following  day,  gave  notice  thereof  to  the  defend- 
ants. At  a  subsequent  period  of  the  same  day 
the  defendants  levied  an  execution  on  the  trader's 
goods.  A  fiat  in  bankruptcy  issued  on  the  day 
following  : — Held,  that  the  act  of  bankruptcy  dated 
from  the  time  of  filing  the  declaration  of  insol- 
vency, and  that  the  defendants,  having  had  notice 
thereof,  were  not  entitled  to  the  proceeds  of  the 
execution  within  the  meaning  of  the  2  &  3  Viet.  c. 
29,  s.  1.  Green  v.  Laurie,  1  Exch.  Rep.  335;  17 
Law  J.,  Exch.,  61. 

Notice  of  a  prior  act  of  bankruptcy  was  served 
on  a  clerk  of  the  plaintiff's  attorney  at  the  office 
in  the  absence  of  the  attorney,  and  he  was  re- 
quested to  inform  the  attorney  of  it  when  he 
came  to  the  office.  The  clerk  had  issued  the  writ 
of  execution,  but  was  not  shown  to  have  had  per- 
sonally the  conduct  of  the  suit: — Held,  that  the 
notice  would  not  take  the  execution  out  of  the 
protection  of  sect.  1  of  stat.  2  &  3  Viet.  c.  29, 
until  communicated  to  the  attorney.  Pike  v.  Ste- 
phens, 12  Jur.  746;  17  L.  J.,  Q.  B.,  282. 

Under  the  5  &  6  Viet.  c.  122,  s.  22,  the  filing  of 
a  declaration  of  insolvency  is  of  itself  a  complete 
act  of  bankruptcy,  without  being  followed  by  an 
advertisement  of  the  same  in  the  Gazette,  under 
the  36  Geo.  4,  c.  16,  s.  6.  Follett  v.  Hoppe,  17 
L.  J.,  C.  P.,  76. 

Therefore,  where  a  trader  gave  execution  credi- 
tors notice  that  he  had  filed  a  declaration  of  insol- 
vency, and  thereby  committed  an  act  of  bank- 
ruptcy, this  was  held  a  sufficient  notice  of  a  prior 
act  of  bankruptcy  to  deprive  the  creditors  of  the 
protection  of  the  2  &  3  Viet.  c.  29.  Ib. 

A  trader,  having  been  arrested  on  a  ca.  sa.,  at 
the  suit  of  the  defendants,  who,  as  well  as  the 
sheriff's  officer,  had  received  a  notice  of  a  prior 
act  of  bankruptcy,  paid  over  a  portion  of  his  assets 
to  the  officer,  in  order  to  procure  his  discharge, 
and  the  officer  paid  over  the  amount  to  the  de- 
fendants: —  Held,  that  the  bankrupt's  assignees 
were  entitled  to  recover  back  from  the  defendants 
the  amounts  paid  in  an  action  for  money  had  and 
received.  Ib. 

Procuring  Goods  to  be  taken  in  Execution.] — C. 
owed  defendant  700Z.  and  73UO/.  Defendant  com- 
menced proceedings  to  recover  the  700/.  by  writ  of 
summons,  served  on  the  30th  October,  and  obtain- 
ed judgment  on  the  23d  November ;  on  which  day- 
he  sued  out  a  fi.  fa.,  under  which,  on  the  same  day, 
the  sheriff  seized.  On  the  same  23d  of  November, 
after  the  issuing  of  the  fi.  fa.,  but  before  the  seizure 
under  it,  C.  signed  a  cognovit  for  the  7300/.,  and 
defendant,  after  the  first  seizure,  issued  a  writ  to 
levy  that  also,  which  was  lodged  with  the  sheriff, 
but  afterwards  withdrawn: — Held,  first,  that  the 
procuring  goods  to  be  taken  in  execution  has  no 
effect  as  an  act  of  bankruptcy,  until  the  goods  are 
actually  taken.  Belcher  v.  Gummow,  16  Law  J., 
Q.  B.,  155;  11  Jur.  2S6. 

Held,  secondly,  that  there  was  no  relation  back 
from  the  time  when  the  goods  were  taken  to  the 
signing  of  the  cognovit ;  and,  therefore,  that  there 
was  no  evidence  of  the  bankrupt  having  before  the 


levy  for  the  700Z.  procured  his  goods  to  be  taken  in 
execution.     Ib. 

Operation  of  Executions.} — B.  entered  up  judg- 
ment on  a  warrant  of  attorney,  and  sued  out  a 
fi.  fa.,  under  which  the  sheriff  seized.  W.  after- 
wards lodged  a  fi.  fa.  with  the  same  sheriff,  in  a 
bona  fide  adverse  action  against  the  same  debtor, 
and  the  sheriff  delivered  a  warrant  in  W.'s  action 
to  the  officer  already  in  possession.  The  goods 
seized  were  sufficient  only  to  satisfy  B.'s  execution. 
Before  any  sale  a  fiat  in  bankruptcy  issued  against 
the  debtor.  The  assignees  claimed  the  goods ; 
and,  on  an  interpleader  rule,  this.Court  directed  an 
issue  between  B.  and  the  assignees,  to  try  whether 
B.  was  entitled  to  the  proceeds  of  the  goods,  which, 
by  direction  of  the  Court,  were  in  the  mean  time 
sold,  and  the  produce  paid  into  Court.  The  issue 
was  decided  in  favour  of  the  assignees,  on  the 
ground  that  B.'s  writ  was  founded  upon  a  judg- 
ment on  warrant  of  attorney,  and  had  not  been  exe- 
cuted by  sale  before  the  fiat : — Held,  that  the 
issuing  of  the  fiat  rendered  B.'s  writ  void,  and 
thereupon  W.'s  writ,  having  already  attached  upon 
the  goods  provisionally,  became  in  effect  the  first 
writ,  and  W.  was  entitled  to  have  his  execution 
satisfied  out  of  the  proceeds ;  and  that  the  assign- 
ees could  not  first  claim  any  part  of  them  under 
stat.  6  Geo.  4,  c.  16,  s.  108,  for  rateable  distribution 
among  the  creditors.  Graham  v.  Witherby,  S.  P., 
Graham  v.  Lynes,  7  Q.  B.  491. 

The  sheriff,  while  holding  the  goods  of  T.  and 
G.  under  B.'s  writ,  received  a  fi.  fa.  at  the  suit  of 
L.  in  a  bona  fide  adverse  action,  and  delivered  a 
warrant  under  that  writ  to  an  officer  not  holding 
any  warrant  under  B.'s  writ,  and  the  officer  before 
fiat  issued  seized  goods  the  separate  property  of  T., 
in  his  private  house,  which  goods,  if  applicable  to 
B.'s  execution,  would  have  been  exhausted  by 
it : — Held,  as  between  L.  and  the  assignees,  that 
L.  was  entitled  to  priority,  as  in  the  case  above 
stated.  Ib. 

On  February  27  the  debtor's  goods  were  seized 
in  execution  on  a  judgment  recovered  against  him 
by  one  L.,  in  the  Lord  Mayor's  Court.  On  March 
4  the  debtor's  landlord  distrained  upon  the  same 
goods  for  rent ;  and  later  on  March  4  the  Sheriffs 
of  London  entered  upon  the  debtor's  premises 
under  a  writ  of  fi.  fa.  upon  a  judgment  recovered 
against  him  in  the  Court  of  Common  Pleas  by  the 
defendant.  On  March  9  a  fiat  in  bankruptcy  issued 
against  the  debtor.  On  April  6  the  landlord  sold 
all  the  goods,  and  out  of  the  proceeds  satisfied  his 
own  claim  and  L.,  and  the  residue  was  paid  into 
court  to  abide  the  event  of  an  interpleader  issue 
between  the  plaintiffs,  assignees  of  the  bankrupt, 
and  the  defendant: — Held,  first,  that  the  assignees 
could  not  set  up  the  title  of  the  landlord  or  of  L.  to 
the  goods,  whose  claims  had  been  satisfied,  and 
who  did  not  at  the  time  of  interpleading  interfere. 
Belcher  v.  Patten,  12  Jur.  1028— C.  P. 

Held,  secondly,  that,  as  against  the  assignees, 
the  entry  by  the  sheriff  on  March  4  was  an  execu- 
tion served  and  levied  by  seizure  upon  the  property 
of  the  bankrupt  before  the  bankruptcy,  within  the 
meaning  of  the  statute  6  Geo.  4,  c.  16,  s.  108,  Ib. 

Set-off.] — The  plaintiffs  and  defendants  being, 
by  agreement  between  them,  jointly  entitled  to 
the  benefits  of  a  charter-party,  the  plaintiffs  as- 
signed their  interest  in  it,  by  indorsement,  to  D., 
their  creditor,  at  the  same  time  giving  the  defend- 
ants notice  of  such  assignment,  and  afterwards 
became  bankrupts.  The  assignees  of  the  charter- 
party  having  sued  upou  it  in  the  names  of  the 
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plaintiffs,  the  defendants  pleaded  the  bankruptcy 
of  the  plaintiffs,  by  which  the  right  to  their  choses 
in  action  vested  in  their  assignees.  Replication, 
setting  forth  the  assignment  by  the  plaintiffs  of 
their  interest  in  the  charter-party  to  D.,  and  notice 
to  the  defendants  of  that  assignment  given  by  them 
before  the  bankruptcy  of  the  plaintiffs,  and  that 
the  plaintiffs  sued  on  account  of  D.  Rejoinder 
(after  terms  to  rejoin  gratis  and  issuably  had  been 
imposed),  setting  up  the  previous  agreement  be- 
tween the  plaintiffs  and  defendants,  that  they 
should  share  the  benefits  of  the  charter-party, 
by  way  of  a  mutual  credit  between  the  parties, 
on  which  an  account  should  be  stated,  and  one 
demand  set  against  the  other,  under  6  Geo.  4,  c. 
16,  s.  50: — Held,  not  issuable,  and  bad  in  sub- 
stance, for  at  the  time  of  the  bankruptcy  no  mutual 
credit  existed  between  the  plaintiffs  and  defend- 
ants. Boyd  v.  Mangles,  16  M.  &  W.  337. 

Fraudulent  Preference.]  —Payment  of  a  debt  by 
cheque  may  be  a  fraudulent  preference.  Where 
such  payment  was  made  without  pressure  after  a 
resolution  had  been  come  to  by  the  debtors  to 
suspend  payment  of  their  debts  generally,  it  was 
held,  under  the  circumstances  of  the  case,  a 
fraudulent  preference,  whether  the  debtors  con- 
templated bankruptcy  or  not.  Ex  parte  Simpson, 
1  De  Gex,  9. 

A  trader  in  embarrassed  circumstances,  pos- 
sessed of  freehold  property  subject  to  a  mortgage, 
sold  the  same  on  the  17th  of  March  to  his  brother, 
in  consideration  of  the  money  paid  to  the  mortga- 
gee, and  in  consideration  of  a  further  sum  then 
due  from  the  vendor  to  the  purchaser,  the  con- 
veyance stating  the  whole  consideration  as  money 
paid  at  the  time.  The  purchaser,  on  the  15th  of 
April,  mortgaged  the  property  to  a  third  party. 
On  the  llth  of  September,  the  trader  became 
bankrupt.  On  a  bill  filed  by  his  assignees  to  set 
aside  the  sale,  on  the  ground  of  fraudulent  prefer- 
ence with  a  view  to  defeat  the  creditors,  and 
against  the  mortgagee,  on  the  ground  of  notice 
to  the  mortgagee  of  the  state  of  embarrassment 
of  the  vendor  at  the  time  of  the  sale,  the  court 
considered  that  the  question  as  to  the  validity  of 
the  sale  was  more  than  strong  enough  for  further 
inquiry,  and  directed  an  issue  to  try  whether  the 
deed  of  the  17th  of  March  was  fraudulent;  but 
as  to  the  mortgagee,  that  the  plaintiff  had  failed 
in  making  any  case  against  him.  Pallet  v.  Wesley 
10  Jur.  327— V.  C.  K.  B. 


that  of  committing  the  act  of  bankruptcy,  not  the 
time  when  the  fiat  issued,  the  stat.  2  &  3  Viet.  c. 
29,  s.  1,  making  no  alteration  in  this  respect. 
Fawcett  \.  Fearne,  6  Q.  B.  20. 

A  bond  which  is  executed  to  secure  the  pay- 
ment of  bills  of  exchange  is  mortgaged,  together 
with  the  bills  which  are  indorsed.  Afterwards 
the  mortgagor  deposits  the  bond  and  bills  bv  way 
ot  sub-mortgage,  and  becomes  bankrupt.  No  no- 
tice of  the  sub-mortgage  having  been  given  to  the 
obligor,— Held,  that  the  sub-mortgage  was  good 
against  the  assignees.  Ex  parte  Barnett,  1  De 
Gex,  194. 

A  mortgagee  of  a  policy  of  assurance  deposits 
it  by  way  of  sub-mortgage,  and  gives  notice  of  the 
sub-mortgage  to  the  insurance  office,  but  not  to 
the  original  mortgagor  .-—Held,  that  this  was  suf- 
ficient to  take  the  policy  out  of  the  reputed  owner- 
ship of  the  mortgagee.  Ib. 

By  a  marriage  settlement  executed  in  1S41 ,  some 
furniture,  the  property  of  the  intended   husband 
was  conveyed   to   trustees   for  his  use,  and  con- 
tinued after  the  marriage  to  be  used  by  him  and 
his  wife.     In   1846  he  committed  an  act  of  bank- 
ruptcy and  was  made  bankrupt :—  Held,  that  the 
furniture  did  not  pass  to  his  assignees  under  the 
6  Geo.  4,  c.  16,  s.  72,  as  goods  in  the  possession, 
order,  or  disposition  of  a  bankrupt.     Simmonds  v 
Edwards,  1 1  Jur.  592 — Exch. 


Order  and  Disposition.]— A.,  a  trader,  induced 
B.,  by  fraud,  to  contract  to  sell  him  certain  goods. 
After  they  were  delivered,  a  fiat  in  bankruptcy 
was  issued  against  A.,  and  his  assignees  refused 
to  deliver  up  the  goods  to  B.,  who  thereupon  sued 
them  in  trover  .-—Held,  that  he  was  entitled  to 
recover,  these  not  being  goods  in  the  possession, 
order,  and  disposition  of  the  bankrupt,  within  the 
meaning  of  the  21  Jac.  1,  c.  19,  s.  13,  or  of  the 
•  Geo.  4,  c.  16,  s.  72.  Load  v.  Green,  15  Mee.  & 

163  ^^  15  LaW  J''  N>  S'5  Exch>'  113j   10  Jur' 

Quaere,   whether   the   case    would    have    come 

ithin   those  statutes    if  B.   had    discovered    the 

Iraud  long  before  the  bankruptcy,  and  omitted  for 

an  unreasonable  time  before  that  period  to  rescind 

the  contract.     Ib. 

Under  the  6  Geo.  4,  c.   16,  s.  72,   which  em- 
rs   the  commissioners  in  bankruptcy  to  dis- 
pose  of  goods  being  in  the  possession,  order,  or 
isposuion  of  the  bankrupt,  as  reputed  owner  at 
time  he  becomes  bankrupt,  the  time  meant  is 


D.,  having  agreed  to  lend  1000/.  to  W.  upon  a 
policy  of  insurance  on  his  life,  gave  directions  for 
effecting  it  to  his  attorney,  L.,  of  Tiverton,  who 
was  agent  there  of  the  West  of  England  Insurance 
Company.  L.  accordingly  transmitted  proposals 
for  a  policy  to  the  head  office  at  Exeter,  without 
mentioning  that  D.  was  the  beneficial  owner,  and 
obtained  it  therefrom,  and  delivered  it  to  D.  L. 
was  authorized  by  the  company  to  receive  notices' 
of  assignments  of  policies  on  their  behalf.  W. 
became  bankrupt: — Held,  that  there  was  suffi- 
cient notice  to  take  the  policy  out  of  the  order 
and  disposition  of  W.,  and  to  give  the  assignment 
validity  as  against  his  assignees,  inasmuch  as  notice 
to  L.  was  notice  to  the  company,  and  notice  com- 
municated to  him  in  his  character  of  attorney  to 
D.,  for  the  purpose  of  being  transmitted  to  the 
company,  was  effectual  as  a  notice  to  him  in  his 
capacity  as  agent  to  the  company.  Gale  v.  Lewis 
16  Law  J.,  Q.  B.,  119  ;  11  Jur.  730. 

Books  deposited  by  the  owner  with  a  bookseller, 
as  part  of  his  general  stock,  and  sold  by  him  on 
commission,  do  not,  on  his  bankruptcy,  pass  to 
his  assignees,  as  being  in  his  "possession,  order, 
or  disposition,"  as  reputed  owner,  within  6  Geo. 
4,  c.  16,  s.  72.  Whitfield  v.  Brand,  16  M.  &  W. 
2S2;  16  Law  J.,  Exch.,  103. 

By  3  &  4  Will.  4,  c.  55,  s.  31,  it  is  enacted,  that 
the  sale  of  a  registered  ship  shall  be  by  an  instru- 
ment in  writing  containing  a  recital  of  the  certifi- 
cate of  registry,  "  otherwise  such  transfer  shall 
not  be  valid  or  effectual  for  any  purpose  whatso- 
ever, either  in  law  or  equity;"  by  s.  34,  that  no 
instrument  shall  be  valid  to  pass  the  property  in  a 
ship  or  for  any  other  purpose,  until  it  shall  have 
been  registered  by  the  proper  officers;  and  by  s. 
35,  as  soon  as  it  shall  have  been  registered,  it  shall 
be  valid  and  effectual  to  pass  the  property  against 
all  persons  whatsoever.  Plaintiffs  were  the  mort- 
gagees of  a  ship  under  a  bill  of  sale  in  writing, 
executed  before,  but  not  registered  until  after,  the 
bankruptcy  of  the  mortgagor,  and  had  not  taken 
possession  of  the  ship ;  the  defendants  were  the 
bankrupt's  assignees,  and  claimed  to  hold  the  ship, 
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on  the  ground,  either  that  it  had  not  passed  from 
the  bankrupt  at  the  time  of  the  bankruptcy,  or  that 
it  was  in  the  bankrupt's  order  and  disposition: — 
Held,  that,  under  the  above  sections  of  the  statute, 
the  operation  of  a  bill  of  sale  commences  not  from 
the  time  of  execution,  but  from  the  time  of  regis- 
tration only,  and  that  all  rights  which  have  ac- 
crued by  the  act  of  the  law  or  of  the  vendor  before 
registration,  are  as  valid  against  the  mortgagee  or 
vendee  as  if  the  unregistered  bill  of  sale  had  not 
existed  ;  that  the  ship  in  question  therefore  passed 
to  the  assignees  as  part  of  the  property  of  the 
bankrupt,  and  not  as  property  of  the  plaintiffs  in 
the  bankrupt's  order  and  disposition.  Boyson  v. 
Gibson,  16  Law  J.,  C.  P.,  147. 

C.  being  indebted  to  defendants  in  a  sum  not  yet 
payable,  and  pressed  by  them  for  security,  handed 
to  them  a  note  by  which  C.'s  debtor,  S.,  promised 
to  pay  C.  a  sum  exceeding  C.'s  debt  to  defend- 
ants. This  note  was  not  payable  to  order,  but  C. 
endorsed  it  when  he  handed  it  over.  Afterwards 
defendants  pressed  C.  to  obtain  negotiable  paper 
from  S.  instead  of  the  note,  which  they  re-deliv- 
ered to  C.  for  that  purpose.  S.  thereupon,  after 
the  time  for  C.'s  paying  defendants  had  elapsed, 
took  back  the  note,  and  accepted  bills  of  exchange 
drawn  by  C.  exceeding  C.'s  debt  to  defendants, 
which  bills  C.  desired  him  to  give  to  the  defend- 
ants. At  the  time  of  the  acceptance  C.  intended 
to  commit  an  act  of  bankruptcy,  which  S.  knew, 
but  defendants  did  not  know  it.  After  the  act  of 
bankruptcy  S.  delivered  the  bills  to  defendants. 
In  trover,  by  C.'s  assignees,  for  the  bills,  issue 
being  joined  on  a  plea  of  not  possessed  : — Held, 
that  though  S.  was  not  agent  for  defendants,  the 
bills  were  not,  at  the  time  of  the  act  of  bankrupt- 
cy, in  C.'s  possession  as  reputed  owner  with  the 
consent  of  the  true  owners  within  stat.  6'Geo.  4, 
c.  16,  s.  72,  merely  as  being  in  C.'s  hands,  inas- 
much as  they  were  subject  to  the  same  rights  as 
the  note,  which  C.  held  only  for  a  specific  pur- 
pose as  agent  for  defendants.  Belcher  v.  Campbell, 
8  Q.  B.  1. 

But  that,  nevertheless,  if  S.  did  not  know  of  the 
assignment  by  C.  to  defendants  of  the  debt  due 
from  S.  to  C.,  the  assignment  was  not  good  as 
against  the  plaintiffs;  and  therefore,  as  against 
them,  the  defendants  had  no  title,  legal  or  equita- 
ble, to  the  note  even  while  it  remained  in  their 
hands,  and  consequently  none  to  the  bills.  But 
that,  if  S.  did  know,  defendants  were  entitled  to 
succeed  on  the  issue.  Ib. 

Shares  in  a  waterworks  company,  held  subject 
to  the  law  of  reputed  ownership,  the  company's 
act  of  Parliament  declaring  them  to  be  personal 
property.  Ex  parte  Lawrence,  1  De  Gex,  '269. 

By  a  composition  deed  between  A.  and  B.,  and 
scheduled  creditors  of  A.,  after  reciting  that  it  had 
been  agreed  that  A.  should  pay  the  creditors  10s. 
in  the  pound  ;  and  after  reciting  that  B.  had  agreed 
to  join  in  the  deed  for  the  purpose  of  better  secur- 
ing payment  of  the  composition,  on  having  such 
assignment  made  to  him  as  was  thereinafter  con- 
tained: it  was  witnessed,  first,  that  A.  and  B. 
covenanted  to  pay  the  creditors  the  composition  ; 
secondly,  that,  in  consideration  of  this  covenant, 
A.  assigned  all  his  stock-in-trade,  machinery,  and 
effects  to  B.,  to  hold  as  B.'s  own  goods  and  chat- 
tels ;  thirdly,  the  creditors  covenanted,  on  receiv- 
ing the  composition,  to  release  A.  Contempo- 
raneously with  this  deed,  the  leasehold  trade 
premises  were  assigned  by  A.  to  B.  with  the  privity 
of  the  creditors.  At  the  time  of  the  execution  of 


the  deed,  all  the  assigned  property  was  in  the  pos- 
session of  certain  mortgagees  cf  the  leasehold 
premises  and  machinery,  who  afterwards  gave  up 
possession  to  B.,  on  his  guaranteeing  payment  of 
the  mortgage  money.  Immediately  after  the  exe- 
cution of  the  deed,  B.  gave  his  creditors  his  pro- 
missory notes  for  the  amount  of  the  composition. 
B.  remained  in  possession  till  he  became  bankrupt, 
and  after  his  bankruptcy  a  fiat  was  sued  out  against 
A.  by  a  creditor  who  knew  of  the  deed  though  he 
had  not  executed  it.  He  was  a  friend  of  A.,  and 
indifferent  to  the  payment  of  his  debt,  but  permit- 
ted his  name  to  be  used  by  the  creditors  who  had 
signed  the  deed  for  the  purpose  of  suing  out  the 
fiat: — Held,  that  the  assigned  property  was  not  in 
the  reputed  ownership  of  B.;  and  that  the  circum- 
stances under  which  the  fiat  was  sued  out  against 
A.  did  not  prevent  A.'s  assignees  from  recovering 
the  property.  In  re  Marshall,  Id.  273. 

London  sub-mortgagees  of  shipments  at  Ceylon 
and  Hong  Kong  sent  thither,  directed  to  the  par- 
ties in  possession,  notices  of  their  security  by  the 
next  direct  mail,  there  being  another  and  earlier 
mail  by  a  different  route,  by  which  the  notices 
might  possibly  have  sooner  reached  their  destina- 
tion. Before,  however,  this  could  have  taken 
place  by  either  mode  of  transmission,  the  sub- 
mortgagors  became  bankrupt: — Held,  that  the  no- 
tice was  sufficient  to  take  the  goods  out  of  their 
reputed  ownership.  Ex  parte  Kelsall,  Id.  352. 

A  trustee  for  sale  of  a  testator's  estate  sold  part 
of  them  and  paid  the  proceeds  into  court.  A  party 
entitled  to  a  share  of  the  testator's  property  as- 
signed his  interest  to  S.  by  way  of  mortgage,  and 
S.  gave  notice  of  the  assignment  to  the  trustee, 
but  did  not  obtain  a  stop  order.  The  remainder 
of  the  estates  was  afterwards  sold,  and  the  proceeds 
paid  into  court  under  the  decree  in  the  suit.  Sub- 
sequently, the  assignor  took  the  benefit  of  the  In- 
solvent Debtors'  Act: — Held,  that  the  notice  given 
to  the  trustee  was  sufficient  to  take  the  assigned 
share  out  of  the  order  and  disposition  of  the  assig- 
nor. Matthews  v.  Gabb,  15  Sim.  51. 

T.  &  C.,  being  indebted  to  their  bankers,  gave 
them  a  written  order  upon  a  third  party  for  the 
delivery  to  them  of  certain  goods  belonging  to  T. 
&  C.  in  his  hands.  At  the  same  time  T.  &  C. 
gave  a  written  memorandum  to  their  bankers, 
authorizing  them  to  sell  the  goods  and  place  the 
produce  to  their  credit.  On  presentation  of  the 
order  it  was  found,  that  the  goods  had  been  under 
another  written  order  given  by  T.  &  C.,  and  ante- 
dated four  days,  already  delivered  to  one  of  their 
servants,  and  removed  by  him  to  their  premises, 
and  mixed  with  other  similar  goods,  so  as  to  be 
rendered  undistinguishable.  Soon  afterwards, 
and  whilst  the  goods  remained  in  their  possession, 
T.  &  C.  became  bankrupts: — Held,  that  the  goods 
were  not  in  the  order  or  disposition  of  the  bank- 
rupts within  6  Geo.  4,  c.  16,  s.  72,  but  that  the 
bankers  had  a  valid  lien  upon  them.  Ex  parte 
Bell,  1 1  Jur.  986. 

In  1843,  H.,  residing  in  Australia,  being  in- 
debted to  B.  in  Till.  3s.  4d.,  B.,  on  the  8th  of 
January,  1S44,  assigned  the  debt  to  W.,  and  on 
the  22d  of  January  joined  W.  in  a  letter  to  H.  ap- 
prising him  of  the  assignment,  and  requiring  him 
to  pay  the  debt  to  W.  This  letter  was  posted  by 
W.  to  H.  in  Australia,  in  the  ordinary  way  in 
which  letters  to  that  country  are  posted,  and 
could  not  have  reached  Australia  before  the  10th 
of  February  had  it  been  posted  on  the  8th  of 
January.  On  the  10th  of  February  a  fiat  in  bank- 
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ruptcy  issued  against  B.  On  the  29th  of  January, 
1844,  a  bill  tor  50/.  was  remitted  by  H.  in  Aus- 
tralia, who  had  no  notice  of  the  bankruptcy,  to 
the  bankrupt,  and  by  him  handed  over  to  W.  The 
assignees  of  the  bankrupt  having  brought  an  ac- 
tion against  W.  to  recover  the  amount  of  the  bill  : 
— Held,  that  W.  having  done  all  in  his  power  to 
prevent  the  debt  from  remaining  in  the  possession 
of  the  bankrupt,  it  could  not  be  said  to  be,  by  the 
consent  of  the  true  owner,  in  the  order  or  disposi- 
tion of  the  bankrupt  at  the  time  of  his  bankruptcy, 
and  that  the  assignees  were  not  entitled  to  re- 
cover. Belcher  v.  Bellamy,  17  L.  J.,  Exch.,  219. 

Household  furniture,  linen,  and  plate  belonging 
to  B.  were  assigned  to  him  by  deed,  in  contem- 
plation of  his  marriage  to  plaintiff,  in  trust,  after 
the  marriage,  to  stand  possessed  thereof  during 
the  joint  lives  of  B.,  the  settlor,  and  his  intended 
wife,  for  her  sole  and  separate  use  independently 
of  A.  The  marriage  took  place,  and  B.  afterwards 
became  bankrupt.  The  settled  furniture,  &c.  was 
then  in  the  house  in  which  he  resided  with  his 
wife  : — Held,  that  it  was  not  at  the  time  of  his 
bankruptcy  "  in  his  order  and  disposition  with  the 
consent  of  the  true  owner,"  so  as  to  pass  the  pro- 
perty in  it,  under  6  Geo.  4,  c.  16,  s.  72,  to  the  de- 
fendants, his  assignees;  and  the  fact  of  the  furni- 
ture, &c.  not  having  been  the  wife's  before  the 
marriage  was  immaterial.  Simmons  v.  Edwards, 
16  M.  &  W.  838. 


By  a  deed  of  trust,  W.,  a  horse  contractor  and 
jobber,  assigned,  until   such  time  as  all  his  then 
debts  should  be  paid  off,  all  his  stock  in  trade,  &c. 
to  certain  trustees  for  the  benefit  of  his  creditors, 
to  hold  upon   certain   trusts;  inter  alia,  that,  so 
long   as   W.   should    observe   the    orders    of   the 
trustees,  he  was  to  be  allowed  to  carry  on  and 
conduct  the  business,  subject  to  the  orders  of  the 
trustees  ;  that,  if  he  refused  to  comply  with  those 
orders,  the  trustees  might  immediately  determine 
euch  permission  ;  that  the   trustees  should   have 
power  to  sell  any  portion  of  the  stock  they  pleased 
that  all  monies  received  in  the  business  were  to 
be  paid   to   the   account  of  the   trustees,  and  al 
monies  paid  by  their  cheques;  and   that  W.  wai 
to  receive   a  weekly  salary  for  carrying   on  the 
business.     Tflie   creditors  also  agreed  to  advance 
a  large  sum  of  money  for  the  purpose  of  the  busi- 
ness.    This  sum  was  advanced,  and  the  business 
was  carried  on  for  some  time   under  the  terms  o 
the  deed  ;  but  W.  having  refused  to  comply  with 
certain  orders  of  the  trustees,  the  trustees,  on  the 
22d  of  July,  1847,  determined  the  permission  to 
W.  to  carry  on  the  business,   and  W.  thereupon 
admitted  in  writing  that  the  trustees  had  his  leave 
to  assume  possession   of  the  stock   in  trade,  &c. 
Several  of  the  horses  used   in  the  business  were 
at  that  time  let  out  on  hire  to  various  persons,  and 
the  trustees  «n  that  day  served  notice  upon  each 
of  those  persons  that  the  horses  in  their  posses- 
sion belonged   to  them  as  trustees.     On  the  24th 
of  July  W.  committed  an  act  of  bankruptcy.    Upon 
an  interpleader    issue   to   try   the   title    to    these 
horses  as  between  the  trustees  and  the  assignees  : 
— Held,  that,  by  allowing   W.   to    carry   on    the 
business  in  his  own  name,  the  trustees  were  not 
estopped  from  relying  upon  their  own  title  to  the 
property  under  the  deed,  as  against  the  assignees. 
Price  v.  Groom,  17  L.  J.,  Exch.,  346. 

Held,  also,  that  the  horses  were  not,  at  the 
time  of  the  bankruptcy,  in  the  possession,  order, 
or  disposition  of  the  bankrupt,  within  the  meaning 
of  the  6  Geo.  4,  c.  16,  s.  72.  Ib. 
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The  31st  section   of  the  3  &  4  Will.  4,  c.  55, 
enacts,  "  that  the  sale  of  a  'registered  ship  shall  be 
jy  an  instrument  in  writing,  containing  a  recital 
of  the  certificate  of  registry,  otherwise  such  trans- 
*er  shall  not  be  valid  or  effectual  for  any  purpose 
whatsoever,  either  in  law  or  equity."     The  34th 
section  provides,   "that    no    instrument    shall  be 
valid   to  pass   the   property  in  a  ship,  or  for  any 
other  purpose,  until  such  bill   of  sale  shall  have 
3een  registered  by  the  proper  officer."     And  by 
section  35  it  is  enacted,  "that,  when  and  so  soon 
as   the  instrument  shall  have  been  registered,  it 
shall  be  valid  and  effectual  to  pass  the  property 
thereby  intended  to  be  transferred,  as  against  all 
and  every  persons  whatsoever,  and  to  all  intents 
and  purposes,  except  as  against  such  subsequent 
purchasers  and  mortgagees,  who   shall  first  pro- 
cure an  indorsement  on  the  certificate  of  registry 
in  the  manner  thereinafter  mentioned."    A  British 
ship  registered  under  this  act  was  conveyed  by  A., 
the  registered  owner,  to   B.,  for  a  valuable  con- 
sideration, by  a  bill  of  sale,  executed  before,  but 
not  registered  until  after,  the  bankruptcy  of  A.: — 
Held,  that  B.  thereby  acquired  no  property  in  the 
ship,  but   that   it   passed    to  A.'s    assignees,  the 
effect  of  the  statute  being,  that  until  registration 
every  disposition  by  the  act  of  the   vendor,  or  of 
the  law,  is  as  effectual  as  if  the  unregistered  deed 
had  not  existed,  and  is  not  defeated  by  subsequent 
registration,  whether  such    intermediate    disposi- 
tion be  one  which  requires  registration  and  is  re- 
gistered, or  one  which  does  not  require  registra- 
tion.    Boyson  v.  Gibson,  4  C.  B.  121. 


Qusre,  as  to  the  effect  of  a  joint  possession  of 
the  servants  of  the  bankrupt,  and  of  the  owner  of 
goods  as  to  reputed  ownership  ?  Majoribanks, 
Ex  parte,  1  De  Gex,  466. 

See  also  Bell,  Ex  parte,  11  Jur.  9S6  ;  17  L.  J., 
Bank.,  9;  [Digest,  1847,  p.  23.] 

Warrants  of  Attorney.] — In  August,  1841,  de- 
fendant executed  to  plaintiff  a  warrant  of  attorney, 
with  a  defeasance.  Judgment  was  signed  thereon 
on  the  13th  of  September,  1841,  but  the  roll  was 
never  carried  in.  By  a  judge's  order,  obtained  by 
consent  on  the  9th  of  September,  1842,  it  was 
ordered  that  execution  should  issue  on  the  judg- 
ment without  a  sci.  fa.  The  defendant  afterwards 
became  bankrupt: — Held,  that  the  judge's  order 
was  not  void  as  against  the  assignees,  under  3  Geo. 
4,  c.  39.  Harmer  v.  Johnson,  14  Mee.  &  W.  336  ; 
3  Dowl.  &  L.  38. 

A  warrant  of  attorney  which  is  not  filed  within 
the  period  prescribed  by  the  3  Geo.  4,  c.  39,  is  void 
against  the  assignees  in  bankruptcy  of  the  debtor, 
although  judgment  be  signed  and  execution  issued 
on  it  before  the  commission  of  the  act  of  bank- 
ruptcy. Bettleson  v.  Cooper,  14  Mee.  &  W.  399. 

In  such  a  case  the  assignees  may  maintain  mo- 
ney had  and  received  against  the  execution  credi- 
tors, to  whom  the  goods  were  assigned  by  the 
sheriff,  in  specie,  at  an  appraised  value.  Ib. 

If  a  warrant  of  attorney  to  confess  judgment  be 
given  by  a  party  who  becomes  bankrupt  more  than 
twenty-one  days  afterwards,  and  such  warrant  is 
not  fifed  under  stat.  3  Geo.  4,  c.  39,  but  judgment 
is  signed  within  twenty-one  days  after  the  execu- 
tion of  the  warrant,  a  fi.  fa.  under  such  judgment 
is  valid  as  against  the  assignees,  though  not  till 
more  than  twenty-one  days  after  the  execution  of 
the  warrant.  In  sect.  2,  the  words  "  unless  judg- 
ment shall  have  been  signed  or  execution  issued," 
cannot  be  read  "  unless  judgment  shall  have  been 
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signed  and  execution    issued."     Green  v.  Wood, 
1  Q.  B.  178. 

A  cognovit  upon  which  judgment  is  signed  with- 
in twenty-one  days  after  its  execution,  is  valid 
notwithstanding  that  it  has  not  been  filed  in  pur- 
suance of  the  3  Geo.  4,  c.  39,  s.  3,  or  the  Reg. 
Gen.,  Hil.  Term,  2  &  3  Geo.  4.  Bushell  v.  Board, 
4  Dowl.  &  L.  359 ;  1  B.  C.  Rep.  260  ;  16  Law  J., 
Q.  B.,  57;  11  Jur.  268— Patteson. 

Upon  motion  by  the  assignees  of  a  bankrupt 
to  set  aside  a  warrant  of  attorney  given  by  the 
bankrupt,  the  Court  will  not  enter  upon  the  ques- 
tion, whether  the  same  was  given  by  way  of 
fraudulent  preference.  Browne  v.  Burton,  17  L. 
J.,  Q.  B.,  49— B.  C.— Patteson. 

VI.  THE  BANKRUPT. 

Who  within  Statute.] — A  tenant  of  130  acres, 
under  a  farming  lease,  which  obliges  him  to  fallow 
or  plant  with  peas  or  potatoes  (among  other  things) 
every  third  year,  has  on  his  farm  twelve  acres  of 
young  potatoes  and  twenty  acres  of  green  peas 
growing  in  open  fields  every  year,  and  consigns 
the  produce,  for  table  consumption,  to  London 
salesmen,  to  whom  he  allows  such  commission  as 
is  usually  allowed  by  market  gardeners: — Held, 
that  he  was  not  a  market  gardener  within  5  &  6 
Viet.  c.  122,  s.  10.  Ex  parte  Hammond,  1  De 
Gex,  93. 

Semble,  that  a  party  who  has  ceased  to  be  a  tra- 
der cannot  afterwards  avail  himself  of  the  41st  sec- 
tion of  the  stat.  7  &  8  Viet.  c.  96,  unless  at  the 
time  he  owes  a  debt,  upon  which,  if  a  trader,  he 
could  have  been  made  a  bankrupt  at  the  instance 
of  a  creditor.  Ex  parte  Mitchell,  in  re  Harris, 
10  Jur.  188— C.  R. 

On  the  application  of  a  party  to  the  Court  of 
Bankruptcy,  under  the  stat.  5  &  6  Viet.  c.  116, 
s.  1,  he  was  opposed  by  a  creditor,  on  the  ground 
that  he  was  a  trader,  and  his  petition  was  dis- 
missed. Subsequently,  a  fiat  was  issued  on  his 
own  petition  under  the  41st  section  of  7  &  8  Viet, 
c.  96.  The  same  creditor  cannot  be  allowed  to 
present  a  petition  to  annul  the  fiat,  on  the  ground 
that  the  bankrupt  was  not  a  trader.  Ib. 

A.  had  a  farm  of  about  100  acres,  cultivated  by 
him  in  such  a  manner  that  no  live  stock  was  re- 
quired to  be  kept  by  him  on  it.  A.  had  for  some 
years  four  cows,  which  were  kept  by  him  solely 
for  the  purpose  of  making  a  profit  by  their  milk 
and  calves.  All  the  milk  produced  was  from  time 
to  time  sold,  and  none  of  it  was  used  for  A.'s 
family  : — Held,  that  A.  was  not  a  "  cow-keeper" 
within  the  meaning  of  the  5  &  6  Viet.  c.  132, 
s.  10.  Ex  parte  Bering,  16  Law  J.,  Bank.,  3;  11 
Jur.  92. 

E.  A.  B.  for  several  years  kept  a  house,  in 
which -she  let  apartments  to  various  persons  for 
longer  or  shorter  periods,  from  a  year  to  a  week, 
and  during  that  time  she  contracted  to  supply 
them,  and  did  supply  them,  at  certain  prices,  with 
provisions  for  their  meals,  and  fire  and  candles, 
and  with  such  wine  as  they  required.  Semble,  E. 
A.  B.  came  under  the  description  of  an  hotel- 
keeper,  within  the  meaning  of  the  Bankrupt  Act. 
King  v.  Simmonds,  12  Jur.  903 — H.  L. 

A  farmer  in  the  Isle  of  Thanet,  occupying  two 
farms,  containing  together  200  acres,  kept  five 
cows,  four  of  which  were  Alderneys,  and  seven 
horses,  and  no  other  stock  : — Held,  that  his  selling 
the  milk  of  the  cows  regularly  to  a  retail  dealer  in 


Margate,  who  paid  for  it  on  an  average  30s.  a 
week,  did  not  render  him  subject  to  the  bankrupt 
laws  as  a  cow-keeper,  Dering,  Ex  parte,  1  De 
Gex,  398  ;  11  Jur.  92  ;  16  L.  J.,  Bank.,  3. 

Examination  of  Bankrupt.] — By  stat.  8  &  9  Viet, 
c.  48,  it  is  not  only  unnecessary,  but  illegal,  to 
examine  a  bankrupt  upon  oath.  In  re  Ramsden, 
1  B.  C.  Rep.  133;  15  Law  J.5  N.  S.,  Q.  B.,  234  ; 
10  Jur.  879— Wightman. 

If  a  declaration  under  the  stat.  8  &  9  Viet.  c.  42, 
be  once  made  and  signed  by  the  bankrupt  at  the 
commencement  of  his  examination,  it  is  unneces- 
sary to  repeat  it  upon  any  subsequent  examination 
under  the  same  fiat.  Ex  parte  Bull,  1  B.  C.  Rep. 
141  ;  15  Law  J.,  N.  S.,  Q.  B.,  235;  10  Jur.  827— 
Wightman. 

Where  a  bankrupt  was  examined  before  the  com- 
missioner respecting  a  book  which  the  bankrupt 
stated  that  he  had  destroyed,  and  the  commis- 
sioner, thinking,  upon  evidence  produced  before 
him,  that  the  book  had  not  been  destroyed  at  the 
time  stated  by  the  bankrupt,  adjourned  the  exami- 
nation sine  die,  the  court  directed  the  examina- 
tion to  proceed.  Ex  parte  Gibbs,  in  re  Gibbs, 
1  De  Gex,  1. 

On  motion  for  a  habeas  corpus: — Held,  that  it 
is  not  necessary  that  a  bankrupt  should  make  and 
sign  the  declaration  required  by  the  8  &  9  Viet. 
c.  48,  previous  to  each  examination.  It  is  suf- 
ficient if  he  do  so  previous  to  the  first  examina- 
tion. In  re  Bull,  3  Dowl.  &  L.  763— B.  C.— Wight- 
man. 

Where  a  bankrupt  had  been  twice  committed  by 
the  commissioner  in  consequence  of  giving  unsat- 
isfactory answers  on  his  examination,  the  Lord 
Chancellor,  affirming  the  decision  of  Sir  Knight 
Bruce,  Chief  Judge  of  the  Court  of  Review,  re- 
fused the  bankrupt's  petition,  praying  to  be  brought 
up  at  the  expense  of  the  estate  to  be  again  ex- 
amined ;  there  being  nothing  to  show  that  the  bank- 
rupt intended  to  make  any  further  statement,  or 
give  any  fuller  answers  than  he  had  previously 
done.  Re  Rothery,  11  Jur.  937.— Chanc. 

Whether  the  Lord  Chancellor  would  order  the 
expenses  of  bringing  up  a  bankrupt  to  be  examined, 
to  be  paid  out  of  "  The  Bankruptcy  Fund  Ac- 
count,"— quaere  ?  Ib. 

Where  the  bankrupt,  after  having  been  com- 
mitted, had  been  twice  brought  up  to  be  re-ex- 
amined, and  had  been  re-committed,  the  Court 
declined  to  order  him  to  be  brought  up  again  at 
the  expense  of  the  estate.  Rothery,  Ex  parte, 
1  De  Gex,  565.  See  11  Jur.  937. 

Competency  as  a  Witness.] — A  bankrupt  is  a 
competent  witness  in  an  action  by  his  assignees 
against  parties  claiming  under  an  execution  to 
prove  notice  to  them  of  a  prior  act  of  bankruptcy^ 
Udal  v.  Walton,  14  Mee.  &  W.  254. 

Semble,  also,  he  is  competent,  since  the  6  &  7 
Viet.  c.  85,  to  prove  the  petitioning  creditor's 
debt  or  act  of  bankruptcy,  or  any  fact  which 
tends  to  support  the  commission.  Ib. 

Actions  by.]  — Under  stat.  6  Geo.  4,  c.  16,  ss.  63, 
127,  and  1  &  2  Will.  4,  c.  56,  s.  25,  a  person  who 
has  been  twice  bankrupt  and  obtained  his  certifi- 
cates, but  has  not  paid  15s.  in  the  pound,  may 
maintain  an  action  in  respect  of  property  acquired 
since  his  last  certificate,  unless  his  assignees  in- 
terfere. So  held  in  the  Exchequer  Chamber,  re- 
versing the  judgment  in  Queen's  Bench.  Herbert 
v.  Sayer,  1  Dav.  &  M.  723;  5  Q.  13.  965. 
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Actions  against.] — A  joint  and  several  promis- 
sory note  for  200?.  was  given  by  a  principal  and 
three  sureties.  The  principal  having  made  de- 
fault, one  of  the  sureties  paid  207.  on  the  note ; 
subsequently  to  which  another  of  them  became 
bankrupt,  and  the  first  surety  afterwards  paid 
further  sums  on  the  note,  amounting,  with  the 
previous  payment,  to  upwards  of  170/.,  and  then 
sued  the  bankrupt  for  one-third  of  the  whole  thus 
paid: — Held,  that  the  action  lay;  as  the  plaintiff 
was  not,  at  the  time  of  the  fiat,  "a  surety,  or 
liable  for  the  debt  of  the  bankrupt,"  within  the 
52d  section  of  the  Bankrupt  Act,  6  Geo.  4,  c.  16. 
Wallis  v.  Swinburne,  11  Jur.  781. — Exch. 

The  plaintiff,  the  defendant,  and  another  party 
were  co-sureties  for  one  A.,  by  a  joint  and  several 
promissory  note  payable  on  demand.  The  defend- 
ant afterwards  became  a  bankrupt,  at  which  time 
the  plaintiff  had  not  paid  his  share  of  the  debt, 
but  subsequently  he  had  paid  more  than  his  pro- 
portion : — Held,  in  an  action  for  contribution, 
that  the  bankruptcy  of  the  defendant  was  no  an- 
swer, as  the  case  was  not  within  the  52d  section 
of  6  Geo.  4,  c.  16,  the  plaintiff  not  being  a  person 
liable  for  the  bankrupt's  debt  within  the  meaning 
of  that  section.  Wallis  v.  Swinburne,  1  Exch. 
Rep.  203  ;  17  L.  J.,  Exch.,  169. 

The  drawer  of  a  bill  of  exchange,  who  has  paid 
the  amount  to  an  indorsee  after  a  fiat  in  bank- 
ruptcy issued  against  the  acceptor,  may  sue  the 
latter  upon  the  bill  before  he  has  obtained  his  cer- 
tificate, notwithstanding  the  indorsee  has  proved 
under  the  fiat.  Walker  v.  Pilbeam,  4  C.  B.  229. 

By  5  &  6  Viet.  c.  22,  s.  40,  the  general  issue 
may  be  pleaded,  and  that  act  and  the  special 
matter  given  in  evidence  in  (Defence  of  an  action 
on  a  security  given  by  a  bankrupt  with  intent  to 
persuade  a  creditor  to  forbear  opposing,  or  con- 
sent to  the  allowance  of  his  certificate: — Held, 
that  the  general  issue,  non  assumpsit  (by  statute), 
may  be  pleaded  under  this  enactment  in  an  action 
on  a  bill  or  note,  notwithstanding  Reg.  Gen.  Hi!., 
4  Will.  4,  Pleadings  in  Assumpsit.  Weeks  v. 
Argent,  16  M.  &  W.  817. 

Fresh  Promise.]  — The  following  note  held  to  be 
sufficiently  signed,  and  to  contain  a  sufficient  pro- 
mise under  stat.  6  Geo.  4,  c.  16,  s.  131,  so  as  to 
revive  a  claim  barred  by  the  bankrupt's  certifi- 
cate : — "Mr.  Stanley  begs  to  inform  Messrs  Lobb 
&  Co.  that  he  will  take  an  early  opportunity  of 
settling  their  account,  but  Mr.  Stanley  objects  to 
give  his  bill."  Lobb  v.  Stanley,  1  Dav.  &  M.  635. 

The  declaration  set  forth  a  guarantie,  whereby, 
in  consideration  that  a  banking  co-partnership 
would  make  advances  to  the  defendant,  the  plain- 
tiff undertook  to  guarantee  the  co-partnership  the 
due  payment  of  sums  advanced  not  exceeding 
250J.  Averment,  that  the  co-partnership  made 
advances  to  the  defendant,  who  afterwards  be- 
came bankrupt,  and  that  at  the  time  of  his  bank- 
ruptcy there  was  due  to  the  company  for  such  ad- 
vances a  sum  exceeding  250/.;  that,  after  the 
issuing  of  the  fiat,  the  defendant,  in  consideration 
of  the  premises,  promised  the  plaintiff,  that  if,  by 
virtue  of  the  guarantie,  the  plaintiff  should  be 
called  upon  to  pay  the  co-partnership  the  said  sum 
of  250Z.,  the  defendant  would  repay  the  same  to 
the  plaintiff  when  it  should  be  in  his  power,  not- 
withstanding he  should  previously  obtain  his  cer- 
tificate, and  also  interest  on  the  said  sum ;  and 
that  the  plaintiff,  being  called  upon  under  the 
guarantie,  paid  to  the  co-partnership  250Z.,  of 
which  the  defendant  had  notice.  Breach,  non- 


payment. On  general  demurrer — Held,  no  objec- 
tion to  the  promise,  that  it  was  made  before  cer- 
tificate. Earle  v.  Oliver,  2  Exch.  Rep.  71. 

Held,  also,  that  the  mere  liability  to  repay  the 
plaintiff  was  an  equally  good  consideration  to  sup- 
port the  promise  as  an  existing  debt.  76. 

Held,  also,  that  the  conditional  promise  to  pay 
when  the  defendant  was  able,  was  good  as  sup- 
ported by  the  original  consideration.  Ib. 

Held,  also,  that  the  promise  to  pay  interest  was 
supported  by  the  same  consideration  as  the  ori- 
ginal promise.  Ib. 

Protection  from  Arrest  or  Execution.} — When  a 
debtor,  who  has  been  taken  in  execution,  comes 
before  a  commissioner  in  bankruptcy  to  be  ex- 
amined, after  an  interim  order  for  protection  under 
stat.  7  &  8  Viet.  c.  96,  the  commissioner  has 
power  to  remand  ;  and  that  authority  is  incident 
to  his  power  of  adjudicating  on  the  petition,  and 
is  not  limited  to  the  cases  enumerated  in  sect.  24. 
Ex  parte  Partington,  6  Q.  B.  649. 

Quaere,  whether  the  benefit  of  stat.  7  &  8  Viet. 
c.  96,  can  be  taken  by  a  party  whose  effects  are 
already  vested  in  the  provisional  assignee  of  the 
Insolvent  Debtors  Court,  under  stat.  5  &  6  Viet, 
c.  116.  Ib. 

But,  the  commissioner  having,  on  petition,  un- 
der stat.  7  &  8  Viet.  c.  96,  decided  that  the  benefit 
of  the  act  could  not  be  so  taken,  and  having 
therefore  remanded  the  prisoner: — Held,  (on  ha- 
beas corpus  and  return  of  the  commissioner's  or- 
der, showing  the  facts),  that  the  court  could  not 
review  his  decision.  Ib. 

The  plaintiff,  having  obtained  judgment  against 
one  F.  in  an  action  of  assault  and  false  imprison- 
ment, sued  out  a  ca.  sa.,  whereon  F.  was  taken 
and  committed  to  the  Queen's  Prison,  of  which 
the  defendant  was  the  keeper.  F.  afterwards  pe- 
titioned the  Court  of  Bankruptcy  for  his  discharge, 
under  5  &  6  Viet.  c.  116,  and  7  &  8  Viet.  c.  96, 
and,  having  obtained  from  the  commissioner  an 
order  for  his  discharge,  was,  in  obedience  thereto, 
discharged  by  defendant  accordingly.  The  plain- 
tiff" having  brought  an  action  against  the  defendant 
for  an  escape  : — Held,  that,  whether  this  was  or 
was  not  a  debt  from  which  the  commissioner  had 
power  to  discharge  the  prisoner,  defendant  was 
protected,  being  bound  to  obey  the  order  of  the 
commissioner,  who  was  acting  judicially,  in  a 
matter  over  which  he  had  jurisdiction.  Thomas  v. 
Hudson,  14  Mee.  &  W.  353. 

Semble,  that,  the  judgment  debt  being  in  tort, 
and  not  in  an  action  for  the  recovery  of  a  debt, 
the  commissioner  had  no  power  to  order  the 
prisoner  to  be  discharged  out  of  custody,  under 
the  above  acts  of  Parliament.  Ib. 

An  order  for  the  temporary  and  limited  protec- 
tion from  arrest  of  a  petitioning  debtor,  made  un- 
der 7  &  8  Viet.  c.  70,  s.  7,  by  a  commissioner  ot 
the  Court  of  Bankruptcy,  on  examination  of  the 
petition,  cannot  be  renewed  or  extended  beyond 
the  time  originally  limited  by  it.  Mazeman  v.  Da- 
vies,  3  Dowl.  &  L.  145;  15  Law  J.,  N.  S.,  Q.  B., 
Ill  ;  10  Jur.  14— B.  C.— Patteson. 

Where  a  judge  at  chambers,  upon  an  application 
made  to  him  under  sect.  42  of  stat.  5  &  6  Viet.  c. 
122,  has  refused  to  discharge  a  bankrupt  from  cus- 
tody on  his  producing  his  certificate,  the  court  has 
no  jurisdiction  to  entertain  a  similar  application. 
Wearing  v.  Smith,  10  Jur.  924— Q.  B. 
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The  circumstance  of  the  commissioner  recom- 
mending the  bankrupt  to  withdraw,  and  of  the  } 
bankrupt  accordingly  withdrawing  his  application 
for  his  certificate,  will  not  render  an  interim  order 
for  protection  from  arrest,  previously  granted  by 
the  court,  to  the  bankrupt,  void.  Ex parte  Benn, 
in  re  Benn,  10  Jur.  20 — C.  R. 

An  action  of  trespass  is  not  maintainable  against 
the  plaintiff  in  an  action,  or  his  attorney,  for  suing 
out  an  execution,  and  causing  the  defendant  to  be 
arrested  under  it,  the  defendant  having  at  the  time 
an  order  for  protection  from  arrest  under  the 
Bankrupt  Act,  5  &  6  Viet.  c.  116,  s.  4,  of  which 
the  plaintiff  had  no  notice.  Yearsley  v.  Heane, 
14  Mee.  &  W.  322 ;  3  Dowl.  &  L.  265. 

Allowance  to.] — Bankrupt  allowed  his  expenses 
arising  from  changing  the  venue  of  the  fiat  after 
adjudication.  Ex  parte  Cheesborough,  I  De  Gex, 
333. 

Discharge  from  Custody.]  — An  application  by  a 
bankrupt  to  be  discharged  out  of  custody  in  exe- 
cution, on  the  ground  that  he  had  obtained  his 
certificate  under  sect.  42  of  stat.  5  &  6  Viet.  c. 
122,  was  dismissed,  on  affidavits  charging  that  he 
had  lost  201.  at  one  sitting  by  gaming.  A  second 
application  was  made  on  affidavits  contradicting 
the  former,  which  was  opposed  under  sect.  38  on 
a  fresh  charge  of  gaming: — Held,  that  the  judge 
must  inquire  into  the  validity  of  the  certificate  on 
the  fresh  charge.  Wearing  v.  Smith,  16  Law  J., 
Q.  B.,  173;  11  Jur.  469. 

The  Court  has  no  jurisdiction  to  order  the  dis- 
charge of  a  bankrupt  out  of  custody  under  5  &  6 
Viet.  c.  122,  s.  42,  such  jurisdiction  being  given 
by  the  statute  to  a  "judge  of  the  court."  Wear- 
ing v.  Smith,  16  Law  J.,  Q.  B.,  1. 

Upon  an  application  at  Chambers,  under  the 
5  &  6  Viet.  c.  122,  s.  42,  to  discharge  a  bankrupt 
who  has  obtained  his  certificate  from  execution 
for  a  demand  proveable  under  the  fiat,  it  is  com- 
petent to  the  judge  to  receive  affidavits  to  show 
that  the  certificate  is  void  by  reason  of  gaming, 
under  section  38.  Clark  v.  Smith,  3  C.  B.  982. 

In  such  a  case  the  Court  has  no  original  juris- 
diction. Ib. 

A  creditor,  who  before  the  fiat  has  taken  a 
bankrupt  in  execution,  cannot  be  heard  on  the 
merits  of  his  petition  to  stay  the  certificate,  unless 
he  discharges  the  bankrupt.  Norton,  Ex  parte, 
1  DeGex,  504;  11  Jur.  699. 

A  bankrupt  was  committed  by  a  subdivision 
court  until  he  should  submit  to  the  subdivision 
court  or  any  of  the  commissioners,  and  full  answer 
make  to  their  satisfaction.  The  bankrupt  after- 
wards appeared  before  the  commissioner  who 
was  acting  in  the  prosecution  of  the  fiat,  for  the 
purpose  of  passing  his  last  examination,  when,  it 
appearing  that  he  had  not  filed  his  balance-sheet 
within  the  requisite  time,  the  commissioner  ad- 
journed the  last  examination.  The  bankrupt,  upon 
that  occasion,  reiterated  an  unsatisfactory  state- 
ment, for  which  he  had  been  committed,  with  an 
addition,  which  the  commissioner  held  to  be  no 
ground  for  his  discharge,  and  the  commissioner 
made  no  order  thereupon.  The  bankrupt  was 
then  taken  back  to  custody: — Held,  that  his  fur- 
ther detention  was  illegal,  without  a  second  war- 
rant. Martin,  Ex  parte,  1  De  Gex,  485;  11  Jur. 
461;  16  L.  J.,  Bank.,  6. 

Semble,  that  it  is  not  necessary  under  such  cir- 
cumstances that  the  bankrupt's  further  statement 
should  be  satisfactory  to  the  commissioners  form- 


ing the  subdivision  court ;  but  that  the  bankrupt, 
answering  to  the  satisfaction  of  the  commissioner 
acting  in  the  prosecution  of  the  fiat,  is  entitled  to 
his  discharge.  Ib. 

Quaere,  whether  under  the  present  law  a  com- 
mitment until  the  bankrupt  shall  answer  to  the 
satisfaction  of  the  commissioners  forming  the  sub- 
division court,  or  any  of  the  commissioners  of  the 
court,  is  good  1  Ib. 

Affidavits  may  be  read  both  on  behalf  of  the 
prisoner  and  of  those  opposing  his  discharge  on 
return  to  an  habeas  corpus.  Ib. 

A  debtor  who  has  executed  a  bond  under  the 
8th  section  of  stat.  1  &  2  Viet.  c.  110,  and  against 
whom  a  verdict  is  returned  in  the  action,  who 
afterwards  is  declared  bankrupt,  and  surrenders 
to  the  fiat,  and  then  immediately  renders  in  dis- 
charge of  his  sureties  in  the  bond,  is  not,  under 
such  "  arrest  or  imprisonment,"  within  the  mean- 
ing of  the  23d  section  of  stat.  5  &  6  Viet.  c.  122, 
so  as  to  entitle  him  to  his  discharge  from  custody. 
Oldaker,  Ex  parte,  12  Jur.  108;  17  L.  J.,  Bank. ,3. 

Certificate.] — A  bankrupt's  certificate  which  is 
plainly  void  at  law  will  not  be  confirmed  by  the 
Court;  but  where  the  objections  made  to  the  cer- 
tificate by  petition  presented  to  stay  its  confirma- 
tion, were  such  as  might  be  taken  at  law,  and 
were  not  established,  the  Court  dismissed  the 
petition,  with  costs.  Ex  parte  Norton,  11  Jur.  699. 

A  creditor  who  holds  a  bankrupt  in  execution, 
and  refuses  to  discharge  him  from  custody,  cannot 
be  heard  against  the  certificate.  Ib. 

Evidence.] — An  admission  by  a  bankrupt  in  his 
balance-sheet  will  not  take  a  debt  out  of  the 
Statute  of  Limitations  as  against  his  assignees. 
Pott  v.  Clegg,  16  M.  &  W.  321;  16  Law  J.,  Exch., 
210;  11  Jur.  289. 

An  admission  in  an  unsigned  letter,  written  and 
sent  by  direction  of  the  assignees  of  the  bankrupt 
by  an  accountant  employed  by  them  to  wind  up 
the  affairs  of  the  bankrupt  estate,  will  not  take  a 
debt  of  the  bankrupt  out  of  the  Statute  of  Limi- 
tations. Ib. 

Surrender.]  — Where  a  trader  sold  an  estate  and 
conveyed  it  as  tenant  in  fee-simple,  with  the  usual 
covenant  for  further  assurance,  and  became  bank- 
rupt, and  it  was  afterwards  considered  that  he 
was  tenant  in  tail  only  ;  it  was  ordered  that  the 
commissioner  should  be  at  liberty  to  execute  a 
deed  of  confirmation  to  the  purchaser.  Ex  parte 
Fripp,  1  De  Gex,  293. 

Where  the  bankrupt  left  England  on  account  of 
his  embarrassments,  and  consequently  did  not 
hear  of  the  fiat  till  after  the  time  for  surrendering 
had  expired,  he  was  not  allowed  his  costs  on  pe- 
titioning for  leave  to  surrender.  Ex  parte  Perry, 
Id.  377;  11  Jur.  48. 

A  fiat  in  bankruptcy  had  issued  against  J.  D. 
directed  to  the  district  court  of  bankruptcy  at  M., 
where  there  were  two  commissioners,  Mr.  J.  and 
Mr.  S.,  to  whom  the  fiats  were  allotted  in  rotation. 
This  fiat  was  allotted  to  Mr.  J.  The  court  was 
all  in  one  building,  and  the  name  of  the  commis- 
sioner to  whom  each  fiat  was  allotted  was  posted 
up  at  the  court.  The  summons  granted  by  Mr.  J. 
for  the  surrender  of  J.  D.  called  on  him  to  surren- 
der "  at  the  district  court  of  bankruptcy  in  M." 
It  was  proved  that  he  did  not  surrender  to  Mr.  J., 
either  at  the  M.  court  or  any  where  else  : — Held, 
by  the  judges,  sufficient  proof  of  non-surrender  to 
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Mr.  J.,  either  at  the  M.  court  or  any  where  else. 
Reg.  v.  Dealtry,  20.  &K.521;  1  Den.C.C.R.  287. 

Held,  also,  that  the  summons  was  good,  although 
it  did  not  expressly  inform  the  prisoner  that  the  fiat 
had  been  referred  to  the  M.  district  court  of  bank- 
ruptcy, and  did  not  contain  an  allegation  that  the 
prisoner  had  been  duly  adjudged  a  bankrupt  at 
that  court.  16. 

Form  of  order  for  director  of  company,  become 
bankrupt  under  7  &  8  Viet.  c.  Ill,  to  surrender 
after  time  limited  for  that  purpose.  Barber,  Ex 
parte,  1  De  Gex,  381. 

By  mistake,  the  days  appointed  for  the  surren- 
der of  a  bankrupt  were  not  inserted  in  the  Gazette 
at  the  time  required  by  the  stat.  5  &  6  Viet.  c.  122, 
s.  23.  The  Court  considered  that  the  commis- 
sioner could  appoint  other  days,  and  directed  a 
new  advertisement.  Stringer,  Ex  parte,  12  Jur. 
972— Bank. 

VII.  THE  COMMISSIONERS. 

Whether  the  commissioner  has  jurisdiction  to 
open  accounts  audited  and  passed  by  commission- 
ers under  the  old  jurisdiction — quaere.  Ex  parte 
Rees,  1  De  Gex,  205. 

Assignees  had  brought  an  action  against  an  an- 
nuity creditor  of  the  bankrupt  on  a  cross-demand. 
Semble,  that  the  commissioner  has  no  jurisdiction 
to  value  the  annuity  for  the  purpose  of  its  value 
being  set  off  in  an  action.  Ex  parte  Law,  Id.  378  ; 
11  Jur.  112. 

For  the  granting  of  a  summons  under  stat.  6  Geo. 
4,  c.  16,  s.  33,  to  bring  before  commissioners  a 
person  "known  or  suspected"  to  have  property 
of  the  bankrupt  in  his  possession  : — Semble,  per 
Lord  Denman,  C.  J.,  and  Williams,  J.,  and  held, 
by  Coleridge,  J.,  that  the  suspicion  required  is  that 
of  a  party  applying  for  such  summons,  and  not  of 
the  commissioner.  Cooper  v.  Harding,  7  Q.  B.  928. 

Warrants  of  Commitment.]  — On  a  rule  for  a  writ 
of  habeas  corpus,  and  to  discharge  a  bankrupt  from 
custody  without  issuing  the  writ,  it  appeared  that 
the  bankrupt  had  been  originally  committed  by  a 
commissioner  of  bankruptcy  under  a  warrant, 
which  stated  that  he  had  made  and  signed  the 
necessary  declaration  required  by  8  &  9  Viet.  c.  48, 
and  which  set  out  the  questions  and  answers,  and 
then,  stating  that  the  answers  were  unsatisfactory, 
committed  him  to  custody  until  he  should  submit 
to  make  answer  to  the  satisfaction  of  the  commis- 
sioner; and  that,  after  such  committal,  and  after 
the  obtaining  of  the  rule  nisi  for  the  habeas  corpus, 
the  bankrupt  was  committed  by  another  warrant, 
indorsed  on  the  first: — Held,  that  the  question 
must  be  decided  as  upon  a  return  to  a  habeas  cor- 
pus, and  that  the  court  might  therefore  look  at  the 
second  writ,  although  it  was  not  issued  until  after 
the  rule  nisi  was  obtained.  Ex  parte  Bull,  1  B.  C. 
Rep.  141 ;  15  Law  J.,  N.  S.,  Q.  B.,  235 ;  10  Jur. 
827— Wightman. 

Held,  also,  that  it  was  not  necessary  for  the 
bankrupt  to  make  and  sign  the  declaration  required 
by  8  &  9  Viet.  c.  48,  previously  to  his  examination 
upon  the  last  occasion,  as  the  necessary  declara- 
tion had  already  been  made  by  him,  and  need  only 
be  made  once  during  the  whole  examination.  Ib. 

By  the  70th  section  of  5  &  6  Viet.  c.  122,  it  is 
enacted,  "  that  it  shall  be  lawful  for  the  commis- 
sioners of  bankruptcy,  subject  to  the  sanction  and 
confirmation  of  the  Lord  "Chancellor,  to  make, 
from  time  to  time,  rules  and  orders  for  regulating 


the  practice  to  be  observed  in  every  court  autho- 
rized to  act  in  the  prosecution  of  fiats  in  bank- 
ruptcy." Under  the  authority  of  this  enactment, 
certain  rules  and  orders  were  made,  directing  the 
fiats  of  a  particular  district,  where  there  are  two 
commissioners,  to  be  allotted  between  them  in  a 
particular  manner,  and  authorizing  one  commis- 
sioner to  act  in  the  fiat  allotted  to  the  other  in  the 
absence  of  such  other  commissioner: — Held,  that 
the  court  will  not  take  judicial  notice  of  such 
rules  and  orders  ;  and  semble,  that,  even  if  these 
rules  and  orders  were  formally  brought  before  the 
court,  it  would  be  no  objection  to  the  validity  of  a 
warrant  of  commitment  by  a  commissioner  of 
bankruptcy,  that  the  commitment  appeared  there- 
by to  have  been  made  by  the  commissioner  to 
whom  the  fiat  had  not  been  allotted,  without  show- 
ing the  absence  of  the  other  commissioner,  as  such 
rules  and  orders  could  not  supersede  the  provisions 
of  the  statute,  which  confers  jurisdiction  upon 
both  the  commissioners.  In  re  Ramsden,  1  B.  C. 
Rep.  133;  15  Law  J.,  N.  S.,  Q.  B.,  234;  10  Jur. 
879 — Wightman. 

Since  the  passing  of  8  &  9  Viet.  c.  48,  for  the 
substitution  of  a  declaration  for  an  oath  in  cases 
of  bankruptcy,  it  is  illegal  for  a  commissioner  of 
bankruptcy  to  examine  a  bankrupt  upon  oath  ;  and 
a  warrant  of  commitment  by  such  commissioner, 
stating  that  the  bankrupt  was  "  duly  sworn,"  is 
void.  Ib. 

It  is  not  necessary  in  a  warrant  of  a  commissioner 
of  bankrupt,  in  a  district  where  there  are  two 
commissioners,  for  the  committal  of  a  bankrupt  for 
not  giving  satisfactory  answers  to  questions  pro- 
pounded to  him  touching  matters  relating  to  his 
trade,  dealings,  and  estate,  to  allege  that  the  pro- 
secution of  the  fiat  was  allotted  to  him  the  com- 
mitting commissioner,  or  that  his  brother  commis- 
sioner was  absent  at  the  time.  In  re  Ward,  1  B. 
C.  Rep.  127;  15  Law  J.,  N.  S.,  Q.  B.,  233;  10 
Jur.  433— Coleridge. 

A  warrant  for  the  committal  of  a  bankrupt  for 
not  giving  satisfactory  answers,  after  setting  out  in 
detail  the  various  questions  and  answers,  proceed- 
ed thus:  "which  answers  of  the  said  F.  W.  are 
not,  nor  are  any  of  them,  satisfactory  to  me  the 
said  commissioner.  These  are,  therefore,  to  re- 
quire you  to  take  the  body  of  the  bankrupt," 
&c.: — Held,  that, the  unsatisfactory  answers  were 
sufficiently  pointed  out,  and  that  the  warrant  was 
good.  Ib. 

If  the  questions  and  answers  upon  which  the 
bankrupt  was  committed  are  brought  before  the 
court,  and  the  court  can  see  clearly  that  the  com- 
missioner was  wrong  in  holding  that  the  answers 
were  not  satisfactory,  they  will  order  the  bankrupt 
to  be  discharged  ;  but  they  are  always  slow  in  such 
a  case  to  interfere  with  the  discretion  of  the  com- 
missioner, and  will  not  do  so  unless  they  are  sa- 
tisfied that  he  was  wrong.  Ib. 

If  the  examination,  when  viewed  as  a  whole,  is 
entirely  unsatisfactory,  the  commissioner  will  be 
justified  in  finding  that  the  answers  are  not,  nor  are 
any  of  them,  satisfactory,  although  the  answers  to 
certain  introductory  questions  may  be  such  as 
would  be  perfectly  satisfactory  when  viewed  by 
themselves.  Ib. 

The  test,  whether  the  examination  of  a  bank- 
rupt is  such  as  to  justify  the  committing  him  to 
gaol  for  not  fully  answering  to  the  satisfaction 
of  a  commissioner  of  bankrupts,  is,  to  consider 
whether  the  story  which  the  bankrupt  tells  is 
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such  as  no  reasonable  person  could  believe.     I> 
re  Lord,  16  Law  J.,  Exch.,  118  ;   11  Jur.  1S6. 

The  6  Geo.  4,  c.  16,  s.  36,  empowers  the  com 
missioners  of  bankrupts,  in  the  event  of  a  bank 
rupt  not  fully  answering  to  their  satisfaction,  tf 
commit  him  to  prison  "  until  he  shall  full  answe 
make  to   their  satisfaction    to  such  questions  a 
shall  be  put  to  him."     The  warrant  of  a  commis 
sioner  in  such  a  case,  after  setting  out  varioui 
questions,  with  the  answers  of  the  bankrupt,  de 
clared  the   latter   unsatisfactory,   and  committee 
him  "  until  he   should  full   answer   make,  to  the 
satisfaction  of  the  commissioner,  to  the  questions 
so  put  to  him  as  aforesaid  :" — Held  sufficient.    Ib 
The  warrant  of  commitment  of  a  bankrupt  under 
the  6  Geo.  4,  c.  16,  s.  36,  set  out  the  examination 
of  the  bankrupt,  which  consisted  of  a  long  series 
of  questions  and  answers,  with  a  withdrawal 
the  bankrupt  of  one  of  the  latter,  and  some  addi- 
tional explanations  given  by  him.     All   the  ques- 
tions, answers,  and   explanations    related  to  one 
subject,  viz.  the  non-production  of  a  sum  of  money 
which  the  bankrupt  said  had  been  taken  by  thieves 
who    had    broken    into   his  house.     The  warrant 
then  proceeded,  "  which  answers,  &c.  are  not  nor 
are  any  of  them  satisfactory,"  &c.,  and  directed 
the  bankrupt  to  be  taken   and  conveyed  to  gaol, 
"  to  be  kept  without  bail  or  mainprise  until  such 
time  as  he  shall  submit  himself  to  me   the   com- 
missioner,  or  to   any  other  commissioner   of  the 
said   court  duly  authorized  to  act,  &c.,  and  full 
answer  make,  to  my  or   his  satisfaction,   to   the 
questions  so  put  to  him  by  me  as  aforesaid."     The 
warrant  was  directed,  "  To  the  messenger  of  the 
said  Court  and  to  his  assistants,  and   to  the  go- 
vernor or  keeper  of  her  Majesty's  gaol  of  the  castle 
of  York,  in  the  county  of  York:" — Held,  that  this 
warrant  sufficiently  showed:  First,  that  the  bank- 
rupt was  committed  for  giving  an  account  which, 
taken   as  a  whole,  was  unsatisfactory;  Secondly, 
that  he  might  get  out  of  gaol  by  answering  to  the 
satisfaction  of  the    committing  commissioner,  or 
of    some    other    duly    authorized    commissioner; 
Thirdly,  the  parties  by  whom  it  was  to  be  exe- 
cuted.    Ib. 

A  warrant  of  commitment  of  a  bankrupt  for  not 
giving  satisfactory  answers  stated,  that  "  a  fiat  in 
bankruptcy,"  "directed  to  her  Majesty's  Court 
of  Bankruptcy  for  the  Leeds  district,  was  duly 
awarded  and  issued  against  F.W."  "And  whereas 
the  said  F.  W.  did  on  &c.  surrender  himself  to  me 
M.  J.  West,  Esq.,  one  of  the  commissioners  of 
the  said  Court  authorized  to  act  in  the  prosecu- 
tion of  the  fiat,"  &c.  It  then  set  out  the  exam- 
ination and  the  questions  and  answers,  and  pro- 
ceeded, "which  answers  of  F.  W.  are  not  nor  are 
any  of  them  satisfactory  to  me  the  said  commis- 
sioner:" "these  are  therefore  to  require  you," 
&c.: — Held,  upon  motion  for  a  habeas  corpus  to 
discharge  the  bankrupt,  that  the  jurisdiction  of  the 
commissioner  to  make  the  order  sufficiently  ap- 
peared ;  although  there  are  two  commissioners  in 
the  Leeds  district,  and  it  was  not  stated  that  the 
fiat  had  been  allotted  to  the  commissioner  in  ques- 
tion, or  that  he  was  acting  in  the  absence  of  the 
other  commissioner,  in  pursuance  of  the  rules  and 
orders  made  by  the  bankrupt  commissioners  under 
the  5  &  6  Viet.  c.  122,  s.  70.  Ex  parte  Ward, 
3  Dowl.  &  L.  756— B.  C.— Coleridge. 

Held,  also,  that  it  was  not  necessary  to  specify 
which  of  the  answers  were  unsatisfactory ;  al- 
though there  were  some  that,  taken  separately 
and  apart  from  the  rest,  could  scarcely  be  deemed 
so.  Ib. 


A  warrant  of  commitment  of  a  bankrupt  for  not 
giving  satisfactory  answers,  reciting  the  issuing  of 
a  fiat  "directed  to  her  Majesty's  Court  of  Bank- 
ruptcy for  the  Leeds  district,"  against  J.  Jl.;  and 
that  J.  R.  duly  surrendered  "  to  M.  J.  West,  Esq., 
one  of  the  commissioners  of  the  said  Court  autho- 
rized to  proceed  with  the  said  fiat."  It  then 
stated  several  examinations  before  M.  J.  W.,  Esq., 
after  "being  duly  sworn,"  and  proceeded  thus: 
"And  whereas  the  said  J.  R.  did,  on"  &c.,  "pur- 
suant to  a  summons  issued  by  me  at  the  request," 
&c.  "of  the  assignees,"  &c.,  "  appear  before  me 
the  commissioner  then  acting  in  the  prosecution 
of  the  said  fiat,"  "to  be  examined,"  &c.  "And 
T.  WT.  Burge,  Esq.,  the  said  commissioner,  in 
execution  of  the  powers,"  &c.  "  proceeded  to  ex- 
amine the  said  J.  R.,"  &c.,  "and  the  said  J.  R. 
being  then  duly  sworn,  and  required  before  me  to 
make  true  answers,"  &c.  The  warrant  then  set 
out  several  questions  and  answers,  and  other  ad- 
journments and  examinations,  where  the  bankrupt 
was  stated  to  be  "duly  sworn  ;"  "  which  answers 
not  being  satisfactory,"  &c.:  "these  are  there- 
fore," &c.  "Given,"  &c.  "at  the  Court  of  Bank- 
ruptcy for  the  Leeds  district,"  &c.  Signed,  "  W. 
Burge,  commissioner"  (L.  s.) : — Held,  on  motion 
for  a  habeas  corpus,  that  the  warrant  was  bad,  as 
showing  that  the  bankrupt  was  sworn  on  his  ex- 
amination contrary  to  the  8  &  9  Viet.  c.  48,  s.  1.  In 
re  Ramsden,  3  Dowl.  &  L.  748— B.  C.— Wightman. 

A  bankrupt,  on  bis  first  examination  before  the 
commissioner,  was  committed  by  him  to  the  cus- 
tody of  the  messenger  of  the  Court  (for  giving 
unsatisfactory  answers),  in  order  that  he  might  be 
brought  before  a  subdivision  court.  On  being 
brought  before  the  subdivision  court,  and  examined 
by  them,  that  Court  committed  the  bankrupt  to 
Newgate,  there  to  remain  until  he  full  answer 
made  to  the  satisfaction  of  the  Court,  or  of  any  of 
:he  commissioners.  He  was  afterwards  brought 
jefore  the  commissioner  to  whom  the  fiat  in  bank" 
ruptcy  had  been  allotted,  to  pass  his  last  examina- 
ion,  when  he  was  asked  if  he  had  any  further 
statement  to  make.  He  replied  he  had,  and  added 
one  fact  to  his  former  statement,  but  which  the 
commissioner  told  him  did  not  in  any  way  alter  the 
case,  and  he  was  taken  back  to  Newgate  under 
he  old  commitment,  the  commissioner  declining 
either  to  recommit  or  discharge.  A  habeas  corpus 
)eing  obtained,  the  return  merely  set  out  the  war- 
rant of  commitment  by  the  subdivision  court.  On 
i  motion  to  discharge  the  bankrupt,  it  was  ob- 
ected — first,  that  the  return  was  bad,  for  not  set- 
ing  out  the  first  examination  before  the  single 
commissioner;  second,  that  it  did  not  show  that 
he  subdivision  court  had  been  duly  summoned 
and  properly  constituted  ;  third,  that  the  last  ex- 
amination of  the  bankrupt  was  not  set  out ;  fourth, 
ecause  on  such  last  occasion  the  bankrupt  should 
lot  have  been  taken  back  upon  the  old  warrant  of 
commitment,  but  should  have  been  taken  to  the 
ubdivision  court,  again  to  have  been  dealt  with 
iy  them — Held,  first,  that  it  was  not  necessary  to 
et  out  the  first  examination,  as  the  subdivision 
ourt  did  not  act  upon  it,  but  were  bound  to  form 
heir  own  opinion  of  the  conduct  of  the  bankrupt 
n  his  examination  before  them,  and  the  bankrupt 
vas  committed  upon  their  warrant.  In  re  Martin^ 
B.  C.  Rep.  33;  16  Law  J.,  Q.  B.,  286;  11  Jur. 
69— Erie. 

Held,  secondly,  that,  as  the  subdivision  court  is 
court  of  record,  it  was  sufficient  that  the  return 

tated  a  commitment   by  such  court,  without  sta- 

ing  how  it  was  constituted.    Ib. 
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ment,  for  not  answering  satisfactorily  the  ques- 
tions put  to  him  by  a  subdivision  court,  under  1  & 
2  Will.  4,  c.  56,  affidavits  of  facts  which  do  not 
appear  upon  the  face  of  the  return  may  be  made 
use  of  by  the  bankrupt.  Ib. 

It  is  not  necessary,  in  order  to  give  the  subdivi- 
sional  court  power  to  commit,  that  the  answers 
should  be  in  themselves  contradictory,  or  actually 
contradicted  by  independent  testimony.  It  is 
sufficient  if  they  be  of  a  clearly  improbable  char- 
acter. Ib. 


Held,  third  and  fourth,  that,  as  the  statemen 
made  by  the  bankrupt  on  the  last  occasion  did  no 
alter  the  case  in  the  opinion  of  the  commissioner 
before  whom  it  was  made,  it  was  not  necessary 
that  it  should  be  noticed  in  the  return,  nor  was  i 
incumbent  on  the  commissioner  to  remand  the 
bankrupt,  to  be  dealt  with  by  the  subdivision  court 
the  commitment  being  a  continuing  one,  until  the 
bankrupt  "  full  answer  make  to  the  satisfaction  o 
the  commissioners  or  some  of  them."  Ib. 

The  Court  will  not  discharge  from  custody  a 
bankrupt  committed  under  the  6  Geo.  4,  c.  16, 
s.  36,  for  not  answering  questions  to  the  satisfac- 
tion of  the  commissioners,  where  they  are  o! 
opinion  that  the  story  contained  in  his  answers  is 
not  such  as  to  satisfy  a  reasonable  person  of  its 
truth.  Lord,  Ex  parte,  16  M.  &  W.  462. 

The  warrant  of  commitment  of  a  bankrupt,  under 
6  Geo.  4,  c.  1C,  s.  36,  set  out  the  whole  of  the 
bankrupt's  examination  respecting  a  sum  of  money 
which  was  not  forthcoming,  and  which  the  bank- 
rupt alleged  to  have  been  stolen  from  him  by 
house-breakers ;  it  then  proceeded,  "  which  an- 
swers are  not,  nor  are  any  of  them,  satisfactory  to 
me  the  said  commissioner:" — Held,  sufficient,  al- 
though some  of  the  answers  might,  on  the  face  of 
them,  be  satisfactory  ;  for  that  the  bankrupt  was 
commited  on  account  of  answers,  which,  taken  as 
a  whole,  were  unsatisfactory.  Ib. 

The  warrant  directed  the  commital  of  the  bank- 
rupt, until  he  should  full  answer  make,  &c.,  to  the 
questions  so  put  to  him  by  me,  as  aforesaid : — 
Held,  good,  although  the  words  of  the  statute  are, 
"  until  he  shall  full  answer  make,  to  their  satis- 
faction, to  such  questions  as  shall  be  put  to 
him."  Ib. 

The  warrant  was  directed  to  the  messenger  of 
the  said  court,  and  to  his  assistants,  and  to  the 
governor  or  keeper  of  her  Majesty's  gaol  of  the 
castle  of  York  : — Held,  sufficient,  without  naming 
the  messenger.  Ib. 

A  warrant  of  commitment  of  a  bankrupt  to 
prison,  under  1  &  2  Will.  4,  c.  56,  for  not  answer- 
ing satisfactorily  the  questions  put  to  him  by  a 
subdivision  court,  need  not  set  out  the  answers 
given  before  a  single  commissioner  on  his  previous 
examination.  Martin,  In  re,  4  Dowl.  &  L.  70S — 
B.  C.— Erie. 

And  if  it  state  on  the  face  of  it  that  it  is  made  by 
three  commissioners  of  the  Court  of  Bankruptcy, 
constituting  a  subdivision  court,  it  is  sufficient; 
and  it  need  not  show  that  the  court  was  duly 
summmoned,  or  in  what  manner  it  was  constitu- 
ted. 76. 

The  return  to  a  habeas  corpus  set  out  a  warrant 
of  commitment  of  a  bankrupt,  made  by  a  subdi- 
vision court  of  bankruptcy  for  not  answering  satis- 
factorily the  questions  put  to  him  upon  his  exami- 
nations, and  authorizing  the  bankrupt  to  be  detained 
until  such  time  as  he  should  "  submit  himself  to 
us,  or  to  any  of  the  commissioners  of  the  said 
Court  of  Bankruptcy,  and  full  answer  make,  to  our 
or  their  satisfaction,  to  the  questions  put  to  him  by 
us  as  aforesaid  :" — Held,  that  the  return  need  not 
set  out  the  fact,  that  he  had  been  taken  afterwards 
before  a  single  commissioner,  who  had  simply 
inquired  if  he  had  any  further  statement  to  make, 
upon  which  he  made  a  statement  not  tending  to 
remove  the  dissatisfaction  produced  by  his  former 
answers,  and  was  then  taken  back  to  prison.  Ib. 

Upon  return  to  a  habeas  corpus  to  bring  up  a 
bankrupt  detained,  under  a  warrant  of  commit- 


VIII.  PRACTICE. 

Generally.]  —  Proceedings  ordered  to  be  deli- 
vered to  the  bankrupt's  solicitor  to  be  proved  in  a 
Chancery  suit,  the  solicitor  and  his  agent  (who 
were  solicitors  of  the  court)  undertaking  to  return 
them  in  a  month.  Ex  parte  Jones,  1  De  Gex,  28. 

On  an  application  of  the  assignees  of  a  bank- 
rupt that  an  original  affidavit  should  be  taken  off 
the  file  and  forwarded  to  a  place  out  of  the  juris- 
diction of  the  court,  for  certain  purposes  in  aid  of 
the  proceedings  under  the  bankruptcy,  the  court 
declined  to  make  any  order.  In  re  Seddon,  10  Jur. 
36— C.  R. 

A  petition  was  presented  by  the  solicitor  to  the 
fiat  for  leave  to  bid  at  the  sale  of  the  bankrupt's  real 
estate  ;  he,  by  his  petition,  made  a  distinct  offer 
for  the  estate.  The  assignees  signifying  their  con- 
sent, the  court,  under  the  circumstances,  directed 
that  the  property  should  be  conveyed  to  the  peti- 
tioner at  the  price  offered.  Ex  parte  Watts,  re 
Sedgwick,  15  Law  J.,  N.  S.,  Bank.,  11:  10  Jur. 
256— C.  R. 

Affidavits.] — Affidavit  of  debt  filed  under  1  &  2 
Viet.  c.  110,  s.  8,  ordered  to  be  taken  off  the  file 
with  the  creditor's  consent.  Anon.,  1  De  Gex,  334. 

An  affidavit  inadvertently  filed  without  signature 
will  be  allowed  to  be  taken  off  the  file,  for  the 
purpose  of  being  signed  and  re-sworn,  upon  an 
undertaking  by  the  applicant's  solicitor  that  it 
shall  be  re-filed  in  the  same  state  in  all  other 
respects.  Ex  parte  Norton,  11  Jur.  699. 

Contempt.] — An  order  of  commitment  should 
contain  an  express  adjudication  that  a  contempt 
has  been  committed.  Ex  parte  Van  Sandau,  1  De 
Gex,  55;  1  Phil.  650;  15  Law  J.,  N.  S.,  Bank.,  13. 

Quaere,  where  such  an  order  recites  the  petition 
on  which  it  is  made,  and  refers  to  a  printed  paper 
as  being  set  out  in  the  schedule  to  the  petition, 
and  then  recites  that  the  schedule  to  the  petition 
is  in  the  words  and  figures  following,  and  sets  out 
the  printed  paper,  and  then  orders  the  party  to  be 
committed  for  his  contempt  in  printing  and  pub- 
lishing the  aforesaid  printed  paper  so  set  out  as 
aforesaid  in  the  said  schedule  to  the  said  petition, 
whether  the  order  contains  a  sufficient  adjudica- 
tion that  a  contempt  has  been  committed.  Ib. 

The  circulation  of  a  libel  on  a  court  relating  to 
a  matter  disposed  of  by  an  order  still  in  minutes, 
is  a  contempt  for  which  the  court  may  commit.  Ib. 

Although  an  order  of  commitment  should  con- 
tain an  express  adjudication  that  a  contempt  has 
been  committed,  the  want  of  an  express  adjudica- 
tion is  not  sufficient  ground  for  discharging  the 
order.  Ex. parte  Van  Sandau,  1  De  Gex,  303. 

Such  an  order  may  direct  the  party  committed 
to  pay  the  costs  of  the  party  complaining,  but  not 
liis  costs,  charges,  and  expenses.  Ib. 

When  the  party  complaining  obtained  a  warrant 
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for  the  apprehension  of  the  party  ordered  to  be 
committed,  and  delivered  it  to  the  officer  by  whom 
it  was  executed,  and  afterwards  the  party  com- 
mitted was  discharged  on  his  own  application,  and 
various  orders  were  made  founded  on  the  commit- 
ment, and  it  afterwards  appeared  that  the  warrant 
was  by  an  oversight  not  sealed: — Held,  that  the 
commitment  was  invalid,  that  the  consequential 
orders  ought  to  be  discharged,  and  that  the  party 
committed  was  entitled  to  recover  damages  from 
the  party  obtaining  the  process.  lb. 

Appeal    in    Bankruptcy.] Quaere,    whether   a 

commitment  by  the  Court  of  Review  for  contempt 
can  be  the  subject  of  appeal,  lb. 

An  appeal  from  a  series  of  orders  of  the  Court 
of  Review  permitted,  under  the  circumstances, 
to  be  by  way  of  petition.  lb. 

An  apology  and  petition  to  be  discharged  from 
custody,  and  other  proceedings,  by  a  party  com- 
mitted for  contempt  under  the  order  of  commit- 
ment, and  the  consequential  orders, — Held,  not 
to  preclude  the  party  committed  from  disputing 
the  validity  of  the  commitment.  lb. 

Costs.] — Where  the  assets  had  been  sold  by  the 
assignee  on  credit,  and  part  only  of  the  purchase- 
money  was  paid,  which  was  applied  in  part  pay- 
ment of  the  bill  of  costs  of  the  solicitor  to  the 
commission,  and  after  the  lapse  of  several  years 
the  assignee  was  ordered  to  make  good,  and  did 
make  good,  the  remainder  of  the  purchase-money 
out  of  his  own  pocket : — Held,  that  out  of  this 
money  so  made  good,  the  solicitor  was  entitled 
to  be  paid  the  remainder  of  his  bill,  although  it 
was  recovered  without  his  assistance,  and  al- 
though more  than  six  years  had  elapsed  since  the 
date  of  the  most  recent  item  in  the  bill.  Ex  parte 
Brutton,  1  De  Gex,  116. 

Where  an  official  assignee  had  been  appointed, 
but  although  three  meetings  had  been  advertised 
for  the  choice  of  assignees  no  creditor  attended, 
and  the  bankrupt  passed  his  last  examination, — 
Held,  that  the  bill  of  the  solicitor  to  the  petition- 
ing creditor  was  payable  out  of  the  assets  realized, 
although  there  would  not  then  remain  any  fund  to 
pay  the  101.  and  207.  made  payable  by  the  1  & 
2  Will.  4,  c.  56,  ss.  46  &  55,  the  bankrupt  having 
obtained  his  certificate,  and  an  affidavit  being 
made  of  there  being  no  probability  that  any  cre- 
ditor would  come  in  and  prove.  Ex  parte  Teague, 
1  De  Gex,  140. 

A  fiat  having  been  issued  against  three  persons 
bona  fide  but  erroneously  supposed  to  be  partners, 
and,  after  the  discovery  of  the  error,  a  fiat  having 
been  issued  against  the  two  who  were  actually 
partners,  and  the  first  fiat  annulled,  the  creditor's 
assignee  under  the  new  fiat  having  been  the  peti- 
tioning creditor  under  the  first,  on  a  petition  by 
him  to  be  allowed  his  costs  out  of  the  estate  occa- 
sioned by  the  first  fiat,  and  also  of  certain  pro- 
ceedings in  the  Insolvent  Court  against  the  bank- 
rupts, the  court  made  an  order  that  the  same 
should  be  allowed,  so  far  as  the  commissioner 
should  be  of  opinion  that  the  proceedings  in 
respect  of  which  they  had  been  incurred  had 
benefited  the  estate.  Ex  parte  Morris,  in  re  Wil- 
liams and  Another,  10  Jur.  101S — C.  R. 

On  a  petition  presented  by  equitable  mortgagees 
of  a  legacy  for  a  sale,  and  for  liberty  to  prove  for 
deficiency,  the  official  assignee,  having  been 
served,  appeared  on  the  petition,  and  offered 
grounds  of  objection  to  the  order.  It  appearing 
that  the  same  solicitor  was  concerned  for  the  pe- 
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titioners  and  for  the  trade  assignees,  the  official 
assignee  was  allowed  his  costs.  On  the  same 
ground,  special  directions  were  given  for  the  sale 
of  the  security.  Ex  parte  Bromage,  in  re  Jones, 
10  Jur.  979— C.  R. 

A  fiat  having  been  issued  upon  the  petition  of  a 
bankrupt,  under  7  &  8  Viet.  c.  96,  s.  41,  and 
the  creditor's  assignees,  after  their  appointment, 
having  appointed  their  own  solicitor  to  be  the 
solicitor  to  the  fiat,  the  solicitor  to  the  bankrupt 
petitioned  to  be  allowed  the  costs  of  issuing  the 
fiat  out  of  the  estate,  wrhich  the  court  allowed, 
but  laid  down  no  general  rule  on  the  subject.  Ex 
parte  Parsons,  in  re  Fidgens,  Id.  624 — C.  R. 

The  expression  "costs  remaining  due  at  the 
time  of  the  order  of  imprisonment  being  made," 
in  the  8  &  9  Viet.  c.  127,  s.  3,  means  the  costs 
ordered  by  the  commissioner  of  bankruptcy  or 
other  court  mentioned  in  the  act  to  be  paid  by  in- 
stalments, or  otherwise  ;  and  the  expression  "  all 
subsequent  costs"  in  the  same  section,  means  the 
costs  incurred  by  reason  of  the  debtor's  default  in 
payment  of  the  instalments.  Ex  parte  Shuckard, 
16  Law  J.,  Bank.,  5;  11  Jur.  660. 

Where  the  solicitor  to  the  fiat  received  and 
paid  all  monies  on  account  of  the  estate,  and  at 
the  audit  the  accounts  were  verified  by  his  affida- 
vit as  to  their  accuracy,  and  the  affidavit  of  the 
assignees,  that  they  had  neither  received  nor  paid 
anything  except  what  had  been  so  received  and 
paid  by  the  solicitor;  but  there  was  nothing  to 
show  that  either  of  the  assignees  had,  either  as 
to  information  or  belief,  verified  the  accuracy  of 
the  accounts  : — Held,  that  the  accounts  ought  to 
be  opened  and  re-taken,  although  three  years 
had  passed  since  the  audit.  Ex  parte  Rces,  1  De 
Gex,  205. 

The  retainer  by  the  solicitor  under  such  cir- 
cumstances of  the  amount  of  his  bill  of  costs  as 
taxed  by  the  commissioner,  and  the  allowance  of 
such  retainer  at  the  audit,  held,  no  such  payment 
of  the  bill  as  to  preclude  re-taxation.  lb. 

Where  a  bankrupt  sued  out  a  fiat  against  him- 
self, and  creditors'  assignees  were  chosen,  his 
solicitor  was  ordered  to  be  paid  the  amount  of 
his  bill  of  costs  up  to  the  choice,  out  of  the  first 
monies  received  by  the  assignees.  Ex  parte  Par- 
sons, Id.  342. 

Where  a  creditor  of  the  bankrupt,  after  attend- 
ing to  prove,  and  being  prevented  from  doing  so 
by  the  other  business  in  court,  became  insolvent, 
and  the  title  of  his  assignee  was  not  complete  in 
time  to  enable  the  assignee  to  prove — Held,  that 
he  must,  nevertheless,  pay  the  costs  of  his  peti- 
tion to  stay  the  dividend,  and  of  the  requisite 
sitting  to  receive  his  proof,  and  retain  them  out 
of  the  insolvent's  estate.  Hughes,  Ex  parte,  1  De 
Gex,  387. 

Where  a  country  solicitor,  admitted  as  a  solici- 
tor of  the  Court  of  Review,  had,  under  a  mistaken 
notion,  taken  an  affidavit  of  debt  (as  a  master  ex- 
traordinary in  Chancery)  to  serve  as  the  foundation 
of  an  act  of  bankruptcy,  and  appeared  upon  a 
petition  to  annul  the  fiat,  and  submitted  to  the 
jurisdiction  of  the  court,  he  was  ordered  to  pay 
the  costs  of  annulling  the  fiat.  Be/ibow,  Ex  parte, 
1  De  Gex,  443. 

The  act  8  &  9  Viet.  c.  127,  s.  3,  providing  for 
the  discharge  of  a  debtor,  who  has  been  commit- 
ted, on  payment  of  the  debt  and  costs  remaining 
due  at  the  time  of  the  order  of  imprisonment,  and 
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"all  subsequent  costs,"  means  by  the  last  expres- 
sion the  costs  incurred  by  reason  of  default  in 
payment  of  the  instalments  at  the  times  ordered 
by  the  commissioner.  Shuckard,  Ex  parte,  1  De 
Gex,  454 ;  11  Jur.  660 ;  16  L.  J.,  Bank.,  5. 

Petitioner  making  improper  and  unjustifiable 
charges  ordered  to  pay  all  costs,  although  he 
succeeds  as  to  part  of  his  petition.  Norton,  Ex 
parte,  1  De  Gex,  504. 

Commitment,  Order  of.]  — An  order  of  commit- 
ment, under  the  act  8  &  9  Viet.  c.  127,  s.  3,  ought 
not  to  be  made  ex  parte.  Shuckard,  Ex  parte,  1  De 
Gex,  454;  HJur.  660;  16  L.  J.,  Bank.,  5. 

Evidence.] — Examinations  before  the  commis- 
sioners cannot  be  read  as  evidence  on  a  petition. 
Ex  parte  Rees,  1  De  Gex,  205. 

Semble,  an  examination  of  a  party  before  the 
commissioner  may  be  read  to  discredit  an  affidavit 
of  the  same  witness  made  upon  a  petition.  Mar- 
joribanks,  Ex  parte,  1  De  Gex,  466. 

Office  Fees  of  201.  and  10/.]— Where,  under  a 
fiat  sued  out  by  the  bankrupt  himself,  three  meet- 
ings had  been  advertised  for  the  choice  of  as- 
signees, but  none  had  been  chosen,  and  at  the 
last  of  the  meetings  the  choice  was  adjourned 
sine  die, — Held,  that  the  bill  of  costs  of  the 
bankrupt's  solicitor,  amounting  to  361.  Is.  Gd., 
was  payable  out  of  the  assets  in  hand,  amounting 
to  37Z.  lls.  Id.,  after  payment  of  the  messenger's 
costs  (the  official  assignee  waiving  remuneration), 
without  any  reservation  being  made  in  respect  of 
the  office  fees  of  20Z.  and  1QI.  Ex  parte  Patterson, 
1  De  Gex,  158. 

Where  the  sums  of  20Z.  and  107.,  directed  to  be 
paid  by  1  &  2  Will.  4,  c.  56,  ss.  46  &  55,  had  been 
paid  out  of  an  estate,  which  was  insufficient  to 
pay  those  sums,  and  the  petitioning  creditor's 
costs  up  to  the  choice,  the  Lord  Chancellor  re- 
fused to  order  the  payments  to  be  refunded  to  the 
petitioning  creditors.  Ex  parte  Hopkins,  1  De  Gex, 
204. 

Where,  under  a  fiat  sued  out  by  the  bankrupt 
himself,  meetings  had  been  appointed  for  the 
choice  of  creditor's  assignees,  but  none  had  been 
chosen,  and  on  the  last  of  the  meetings  the  choice 
had  been  postponed  sine  die,  and,  subsequently, 
the  bankrupt  had  obtained  his  certificate, — Held, 
that  the  bill  of  costs  of  the  bankrupt's  solicitor 
was  payable  out  of  the  assets  in  hand,  in  priority 
as  against  the  office  fees  of  20Z.  and  10Z.  Ex  parte 
Buchanan,  in  re  Birley,  10  Jur.  624 — C.  R. 

Where  a  bankrupt  sued  out  a  fiat  against  him- 
self, and  only  one  creditor  proved,  and  assignees 
were  chosen,  but  there  were  no  assets,  and  the 
office  fees  of  10/.  and  201.  had  not  been  paid,  the 
Court  refused  to  dispense  with  the  usual  certificate 
of  the  commissioner,  on  an  application  to  annul 
with  the  consent  of  the  creditor.  Ex  parte  Ni- 
cholls,  1  De  Gex,  331. 

Under  the  bankrupt's  own  fiat,  there  being  no 
probability  of  any  choice  of  creditors'  assignees, 
and  the  office  fees  of  10Z.  and  20Z.  having  been 
paid  to  the  Accountant-General — Held,  that  they 
might  be  applied  in  payment  of  the  bill  of  costs 
of  the  bankrupt's  solicitor.  Ex  parte,  Buchanan, 
Id.  344. 

Where  a  bankrupt  sued  out  a  fiat  against  him- 
self, which  was  annulled,  and  no  creditors'  as- 
signees had  been  chosen,  the  office  fees  of  20/. 


and  10Z.,  paid  by  him  into  the  Bank,  were  ordered 
to  be  returned.     Ex  parte  Reynolds,  Id.  373. 

Bill  of  solicitor  of  bankrupt  suing  out  a  fiat 
against  himself,  under  which  no  assignees  were 
chosen,  ordered  to  be  paid  out  of  the  fund  in  the 
hands  of  the  Accountant-General,  without  making 
any  reserve  for  the  office  fees  of  10Z.  and  20Z. 
The  Accountant-General  ought  not  to  be  served 
with  the  petition  for  payment.  Ex  parte  Jerwood, 
Ib. 

Where  the  fees  due  to  the  official  assignee  of  a 
bankrupt,  and  to  the  messenger  had  been  duly 
paid,  but  no  creditors'  assignees  had  been  chosen, 
and  it  was  not  likely  that  any  would  be  chosen, 
the  solicitor  to  the  fiat  petitioned  for  payment  of 
his  taxed  costs  out  of  a  sum  of  money,  less  than 
enough  to  pay  the  fees  of  101.  and  20/.,  then 
standing  in  the  name  of  the  accountant  in  bank- 
ruptcy; but  the  petition  was  dismissed.  Ex  parte 
Henbury,  11  Jur.  136. 

Qucere,  whether  the  bill  of  costs  of  the  solicitor 
of  the  petitioning  creditor  is  payable,  without 
receiving  sufficient  to  pay  the  office  fees  of  10Z. 
and  201.  payable  in  the  event  of  assignees  being 
chosen,  no  creditor  having  proved,  and  the  bank- 
rupt having  obtained  his  certificate.  Hembery,  Ex 
parte,  1  De  Gex,  442;  11  Jur.  136. 

Under  bankruptcy,  an  estate,  subject  to  incum- 
brances,  was  put  up  to  sale,  and  the  mortgagee 
being  the  only  bidder,  the  same  was  knocked  down 
to  him  at  500Z.  On  a  petition,  presented  by  a 
party  who  offered  1250Z.,  the  Court  directed  a 
re-sale.  Lee,  Ex  parte,  12  Jur.  995 — Bank. 

Sale.] — Under  particular  circumstances,  solici- 
tor to  the  fiat  permitted  to  purchase  part  of  the 
bankrupt's  estate.  Ex  parte  Watts,  1  De  Gex,  265. 

Where,  upon  an  equitable  mortgagee's  petition, 
the  mortgagee  and  the  creditors'  assignees  ap- 
peared by  the  same  solicitor,  the  Court  ordered 
the  sale  to  be  conducted  as  the  commissioner 
should  think  fit,  having  regard  to  this  circum- 
stance ;  and  the  official  assignee  was  allowed  his 
costs  of  appearing  separately.  Exparte  Bromage, 
1  De  Gex,  375 ;  16  Law  J.,  Bank.,  13. 

A  trader  deposits  policies  of  assurance  with  his 
bankers  to  secure  the  floating  balance  due  from 
him,  and  signs  a  memorandum  of  the  object  of 
the  deposit,  of  which  notice  is  given  to  the  insu- 
rance office.  Afterwards  he  takes  a  partner,  and 
the  policies  remain  and  are  treated  as  a  security 
for  the  floating  balance  due  from  the  firm,  but  of 
this  change  in  the  object  of  the  security  no 
memorandum  is  signed,  nor  is  any  notice  given  to 
the  office  on  the  firm  becoming  bankrupt: — Held, 
that  the  bankers  were  entitled  to  the  usual  order 
as  in  the  case  of  an  equitable  mortgage,  without 
a  written  memorandum.  Ex  parte  Barnett,  1  De 
Gex,  194. 

Form  of  order  upon  a  petition  of  an  equitable 
mortgagee  who  was  sole  creditor's  assignee.  Ex 
parte  Young,  1  De  Gex,  146. 

Special  Case.] — On  the  hearing  of  an  appeal 
upon  a  special  case  from  the  Court  of  Review, 
the  Lord  Chancellor  may  direct  a  case  to  be  sent 
for  the  opinion  of  a  court  of  law.  A  note  was 
issued  by  a  bank  in  this  form  :  "  I  promise  to  pay 
the  bearer,  on  demand,  51.,  for  A.,  B.,  C.,  and  D. 
Signed  A."  A.,  B.,  C.,  and  D.  being  partners  in 
the  bank, — Held,  that  the  holder  of  the  note  had 
not  a  right  of  separate  action  against  A.,  and  that 
on  the  bankruptcy  of  the  firm  he  had  not  a  right  of 
proof  against  the  separate  estate  of  A.  Hall  v. 
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Smith,  1  B.  &  C.  407;  overruled  Ex  parte  Buckley, 
in  re  Clarke,  15  Law  J.,  N.  S.,  Bank.,  3. 

A  special  case  must  set  forth  as  a  fact  the  con- 
clusion drawn  by  the  court  below  from  the  evi- 
dence, and  not  set  forth  the  evidence  by  way  of 
premises,  accompanied  by  a  conclusion  stated  as 
an  inference  drawn  from  the  evidence.  Nash,  Ex 
parte,  12  Jur.  637— C. 

Proving  Debt .] —Mother  of  creditor  of  weak 
intellect  permitted,  on  her  application  ex  parte, 
to  prove  on  his  behalf.  Oxtoby,  Ex  parte,  1  De 
Gex,  453. 

Petition.] — Form  of  order  on  petition  of  equi- 
table submortgagee.  Powell,  Ex  parte,  1  De  Gex, 
405.  See  also  Burdis,  Ex  parte,  Id.  406,  n. 

On  a  petition  by  some  of  the  directors  of  a 
railway  company,  dissolved  pursuant  to  the  stat. 
9  &  10  Viet.  c.  28,  to  annul  a  fiat : — Held,  that  the 
petition  ought  to  be  served  on  some  of  the  other 
directors  who  took  a  different  view  from  that 
entertained  by  the  petitioners,  and  not  only  on  the 
petitioning  creditor  and  official  assignee.  Ex 
parte  Morrison,  16  Law  J.,  Bank.,  11 ;  11  Jur.  567. 

Upon  a  petition  to  appoint  new  trustees,  the 
Court  of  Review  will  not  decide  any  question  as 
to  who  are  the  cestuis  que  trustent.  In  case  of 
doubt,  all  who  by  possibility  may  be  held  to  fill 
that  character  must  be  parties.  Ex  parte  Congreve 
1  De  Gex,  267. 

Right  to  begin.] — A  solicitor  appearing  on  a 
summary  application  to  answer  the  matters  of  an 
affidavit,  has  the  right  to  begin.  Shuckard,  Ex 
parte,  1  De  Gex,  454;  11  Jur.  660;  16  L.  J., 
Bank.,  5. 

Opening  Dividend.] — Opening  dividend  at  the 
instance  of  one  creditor  lets  in  others  to  prove. 
Ex  parte  Bowner,  1  De  Gex,  343. 

Staying  Dividend.] — Dividend  stayed,  to  give 
opportunity  of  proving  to  creditors  who  had  de- 
layed proving  for  eleven  years,  no  dividend  having 
been  declared  for  upwards  of  ten  years  after  the 
fiat  issued.  Ex  parte  Sturton,  1  De  Gex,  341. 

Setting  Aside  Proceedings.]  —  Assignees  of  a 
bankrupt  applying  to  set  aside  proceedings  on  the 
ground  of  irregularity,  must  come  to  the  Court 
within  a  reasonable  time  after  notice  of  the  irregu- 
larity. Butterworth  v.  Williams,  4  Dowl.  &  L.  82 
— B.  C.— Wightman. 

An  original  writ  of  fi.  fa.  and  a  testatum  writ 
were  sued  out  on  the  23d  of  February,  and  on  the 
same  day  the  defendant's  goods  were  seized  under 
the  testatum  writ.  On  the  26th  the  original  writ, 
with  the  return  nulla  bona,  were  filed  in  the  proper 
office  of  this  Court.  On  the  25th  a  fiat  in  bank- 
ruptcy was  issued  against  the  defendant,  and  on 
the  10th  of  March  creditors'  assignees  were  ap- 
pointed. The  plaintiff  having  made  up  the  roll, 
on  the  face  of  which  the  original  writ  appeared  to 
be  regularly  returned  before  the  issuing  of  the  tes- 
tatum writ,  the  defendant's  assignees  applied  to  a 
judge  at  chambers,  on  the  10th  of  March,  to  have 
the  roll  amended,  by  inserting  the  true  date  of  the 
return  of  the  testatum  fi.  fa.,  and  were  referred  by 
the  judge  to  the  Court: — Held,  that  this  was  at 
most  an  irregularity,  and  that  a  motion  made  on 
the  5th  of  May  for  that  purpose  was  too  late.  Ib. 

Assignees  of  a  bankrupt  seeking  to  set  aside  a 
judgment  against  him  for  irregularity,  must  come 
within  the  same  time  after  their  appointment  as 
the  bankrupt  must  have  done  after  he  had  notice 
of  the  irregularity.  Alcor.k  v.  Sutcliffe,  1  B.  C. 
Rep.  313  ;  4  Dowl.  &  L.  612— Erie. 


If  assignees  of  a  bankrupt,  after  a  long  interval, 
apply  to  the  Court  to  set  aside  proceedings  invol- 
ving the  estate  of  the  bankrupt,  they  must  give 
some  satisfactory  reasons  for  the  delay.  Amadio 
v.  Showell,  1  B.  C.  Rep.  305— Erie. 

A.  having  commenced  an  action  against  B.. 
signed  judgment  therein,  whereupon,  on  the  27th 
of  April,  a  rule  nisi  was  obtained  by  B.  for  setting 
aside  such  judgment,  which  rule  was  made  abso- 
lute (no  cause  being  shown)  on  the  following  8th 
of  May.  On  the  27th  of  the  same  month,  a  rule 
nisi  was  obtained  to  set  aside  the  said  rule  of  the 
8th,  which  rule  was  made  absolute  on  the  6th  of 
June  then  next,  no  cause  being  shown.  On  the 
12th  of  May  a  fiat  had  issued  against  B.;  under 
which,  on  the  28th  of  the  same  month,  assignees 
were  appointed,  who,  on  the  third  day  of  Michael- 
mas Term,  obtained  a  rule  calling  upon  the  plain- 
tiff to  show  cause  why  the  rule  of  the  6th  of  June 
should  not  be  discharged,  and  why  the  rule  of  the 
27th  of  May  should  not  be  opened,  to  afford  them 
an  opportunity  of  showing  cause  against  the  same. 
The  affidavit  of  the  solicitor  of  the  assignees  did 
not  satisfactorily  show  that  the  assignees  had  no 
knowledge  of  the  rule  obtained  on  the  27th  of 
May,  before  the  expiration  of  Trinity  Term  : — 
Held,  that  the  assignees  were  too  late  in  their  ap- 
plication. Ib. 

BARRISTER. 

[By  9  &  10  Viet.  c.  54,  reciting,  that  it  would 
tend  to  the  more  equal  distribution,  and  to  the  con- 
sequent despatch  of  business  in  the  superior  courts  of 
common  law  at  Westminster,  and  would,  at  the 
same  time,  be  greatly  for  the  benefit  of  the  public,  if 
the  right  of  barristers  at  law  to  practise,  plead,  and 
to  be  heard  extended  equally  to  all  the  said  courts  ; 
but,  by  reason  of  the  exclusive  privilege  of  serjeants- 
at-law  to  practise,  plead,  and  have  audience  in  the 
Court  of  Common  Pleas  during  term  time,  such  ob- 
ject cannot  be  effected  without  authority  of  Parlia- 
ment, enacts,  that  all  barristers-at-law,  according 
to  their  respective  rank  and  seniority,  shall  and  may 
have  and  exercise  equal  rights  and  privilege  of 
practising,  pleading,  and  audience  in  the  Court  of 
Common  Pleas,  with  the  searjeants-at-law.] 

A  person  who  has  served  an  attorney  under  ar- 
ticles of  clerkship,  being  at  the  same  time  a  bar- 
rister, cannot  claim  to  be  admitted  an  attorney  in 
virtue  of  such  service,  although  he  has  been  dis- 
barred before  making  the  application.  Ex  parte 
Bateman,  6  Q.  B.  853. 

A  party  in  a  matter  before  the  court  had  kept  a 
sum  of  money,  which,  by  his  contract,  he  ought 
not  to  have  kept:  counsel,  in  reference  to  this 
matter,  used  the  language,  "  This  gentleman  has 
defrauded  us,"  and  was  interrupted  by  the  court 
before  he  had  finished  his  sentence  : — Held,  first, 
that  the  words  were  not  actionable.  Needham  v. 
Dowling,  15  Law  J.,  N.  S.,  C.  P.,  9. 

Held,  secondly,  that  they  were  not  irrelevant  to 
the  matter  before  the  court.  Ib. 

Justices  at  quarter  sessions  may  make  an  order 
that  barristers  should  have  exclusive  audience 
when  a  sufficient  number  are  present,  notwith- 
standing an  ancient  usage  according  to  which  at- 
tornies  had  audience  there.  Reg.  v.  Denbigshire 
(Justices),  2  New  Sess.  Cas.  422  ;  15  Law  J.,  N.  S., 
Q.  B.,  335;  10  Jur.  542. 

A  certificated  conveyancer  has  no  lien  on  docu- 
ments delivered  to  him  for  work  done  by  him 
"  with  and  in  respect  of  those  documents."  Stead- 
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man  v.  Hockley,  15  Law  J.,  N.  S.,  Exch.,  332 ;   10 
Jur.  819. 

Semble  aliter,  if  he  had  done  work  upon 
them.  Ib. 

A  certificated  conveyancer  may  maintain  an 
action  for  his  fees.  Ib. — Pollock. 

On  the  trial  of  a  criminal  information  a  Queen's 
counsel  ought  not  to  be  of  counsel  for  the  defend- 
ant without  a  license  from  the  Queen,  or  at  the 
least  a  letter  from  the  secretary  of  state  ;  and  it  is 
not  enough  that  an  application  for  a  license  has 
been  sent  to  the  secretary  of  state  from  an  assize 
town  in  the  country,  to  which  no  answer  has  been 
received  at  the  time  of  the  case  being  tried.  Reg. 
v.  Bartlett,  2  Car.  &  K.  321— Wilde. 

Objection  having  been  made  to  the  return  to  a 
writ  of  habeas  corpus  on  behalf  of  the  prisoner, 
and  counsel  having  been  heard  against  the  objec- 
tion, one  counsel  was  allowed  to  reply  in  support 
of  it.  Cams  Wilson's  case,  7  Q.  B.  984. 

The  signature  of  counsel  to  special  pleas  need 
not  be  stated  in  making  up  the  issue.  Jefferies  v. 
Yablonski,  3  Dovvl.  &  L.  807 ;  2  C.  B.  924. 

A  certificated  conveyancer  has  no  lien  for  his 
charges  upon  deeds  delivered  to  him,  "  with  and 
in  respect  of"  which  he  does  certain  business  for 
the  owner  of  the  deeds.  Steadman  v.  Hockley,  15 
M.  &  W.  553. 

A  person  who  conducts  a  cause  as  advocate  can- 
not be  examined  as  a  witness  therein  ;  and  if  he  is 
so  examined,  the  Court  will  grant  a  new  trial  on 
that  ground.  Dunn  v.  Packwood,  1  B.  C.  Rep.  312  ; 
11  Jur.  242— Erie.  S.P.,  Stones  v.  Bacon,  4  Dowl. 
&L.  393;  IB.  C.  Rep.  248;  16  Law  J.,  Q.  B.,  32; 

11  Jur.  44 — Patteson. 

Clerks.]  — Fees  to  counsel's  clerks  are  mere  gra- 
tuities, for  which  they  have  no  legal  demand;  and 
this  Court  has  no  jurisdiction  in  respect  of  such 
fees  as  against  the  clerks.  Ex  parte  Cotton, 
9  Beav.  107  ;  10  Jur.  84. 

The  sum  allowed  for  clerks'  fees  on  taxation 
does  not  limit  the  sum  which  may  be  spontaneous- 
ly given  ;  but  it  does  limit  the  sum  which  the  soli- 
citor can  safely  pay  without  the  special  direction 
or  permission  of  the  client.  Ib. 

The  regulation  of  the  5th  November,  1840 
(Ordines  Can.  157),  is  not  a  general  order  of  the 
Court,  giving  the  clerks  a  legal  demand  for  the  fees 
therein  mentioned,  but  a  mere  intimation  of  opinion 
of  the  equity  judges  that  they  may  be  properly  al- 
lowed in  taxation.  Ib. 

Petition  against  a  clerk  of  counsel  dismissed  for 
want  of  jurisdiction,  but  without  costs,  on  account 
of  his  improper  conduct  in  the  matter  complained 
of.  Ib. 

Where  defendants  at  a  trial  appear  by  different 
counsel,  it  is  a  matter  for  the  discretion  of  the 
judge,  to  be  exercised  on  all  the  circumstances  of 
the  case,  whether  more  than  one  ought  to  be  al- 
lowed to  address  the  jury.  Nicholson  v.  Styles, 

12  Jur.  681;   17  L.  J.,  Exch.,  229. 

Justices  in  quarter  sessions  may,  in  their  discre- 
tion, make  an  order  that  barristers,  provided  as 
many  as  four  attend,  shall  have  exclusive  audience 
in  their  court,  though,  until  such  order  was  made, 
no  barristers  have  attended  the  court,  except  on 
special  retainer,  and  the  business  of  advocates  has 
always  been  performed  by  attorneys  only.  Evans, 
Ex  parte,  9  Q.  B.  279. 

_    The  costs   of  attendance    of  counsel   before    a 
judge  at  chambers  will  in  no  case   be  allowed  in 


future,  unless  the  judge  shall  certify  their  allow- 
ance. Reg.  Gen.,  C.  P.,  E.  T.,  10  Viet.,  1S47, 
4  C. B.  225. 

Privilege  from  Arrest.]  — A  barrister  of  the  Ox- 
ford circuit  had  attended  court  as  a  barrister  at  the 
Abingdon  and  Oxford  assizes.  The  latter  assizes 
concluded  on  the  25th  of  July,  and  the  commis- 
sion-day at  the  next  town  (Worcester),  was  the 
27th  of  July.  The  barrister  was  taken  on  a  ca.  sa. 
at  Oxford  on  the  26th  of  July  : — Held,  that  he  was 
entitled  to  be  discharged  as  being  a  barrister  on 
the  circuit.  In  re  Oxfordshire  (Sherifl),  2  Car.  &  K. 
200— Abbott. 

Held,  also,  that  a  circuit  is  continuous  from  its 
commencement  to  its  termination.  Ib. 

Held,  also,  that  the  fact,  that  the  barrister  had 
no  brief  at  Abingdon  or  Oxford,  was  immaterial 
with  respect  to  his  discharge.  Ib. 

Held,  also,  that  the  fact,  that  he  was  not  in  the 
habit  of  attending  the  Worcester  assizes,  and  that 
he  made  no  affidavit  that  he  intended  to  do  so  on 
the  present  circuit,  was  also  immaterial  to  his  dis- 
charge. Ib. 

A  barrister  of  the  home  circuit  had  attended  the 
assizes  at  Hertford  and  at  Chelmsford,  which  latter 
assizes  had  ended  on  Friday,  the  6th  of  March. 
On  Monday,  the  9th  of  March,  the  commission-day 
at  the  next  town  (Maidstone),  but  before  the  com- 
mission was  opened  there,  he  was  arrested  at  his 
own  house,  six  miles  from  London,  on  a  capias 
utlagatum,  he  having  retainers  in  cases  at  Maid- 
stone  : — Held,  that  he  was  entitled  to  be  dis- 
charged as  being  a  barrister  on  the  circuit.  In  re 
Kent  (Sheri/),2  Car.  &  K.  197  ;  15  Law  J.,  N.  S., 
Q.  B.,  268 — Denman,  Alderson. 

Semble,  that  for  this  purpose  capias  utlagatum 
is  to  be  considered  as  civil  process.  Ib. 

BASTARD. 

Who.] — A  child  born  of  a  married  woman  is, 
in  the  first  instance,  presumed  to  be  legitimate. 
The  presumption,  thus  established  by  law,  is  not 
to  be  rebutted  by  circumstances  which  only  create 
doubt  and  suspicion,  but  it  may  be  wholly  remov- 
ed by  showing  that  the  husband  was — first,  incom- 
petent :  secondly,  entirely  absent,  so  as  to  have 
no  intercourse  or  communication  of  any  kind  with 
the  mother;  thirdly,  entirely  absent  at  the  period 
during  which  the  child  must,  in  the  course  of  na- 
ture, have  been  begotten  ;  fourthly,  only  present 
under  such  circumstances  as  afford  clear  and  satis- 
factory proof  that  there  was  no  sexual  intercourse. 
Such  evidence  as  this  puts  an  end  to  the  question, 
and  establishes  the  illegitimacy  of  the  child  of  a 
married  woman.  It  is,  however,  very  difficult  to 
conclude  against  the  legitimacy  in  cases  where 
there  is  no  disability,  and  where  some  society  or 
communication  is  continued  between  husband  and 
wife  during  the  time  in  question,  so  as  to  have 
afforded  opportunities  of  sexual  intercourse  ;  and 
in  cases  where  such  opportunities  have  occurred, 
and  in  which  any  one  of  two  or  more  men  may 
have  been  the  father,  whatever  probabilities  may 
exist,  no  evidence  can  be  admitted  to  show  that 
any  man,  other  than  the  husband,  ma^  have  been, 
or  probably  was,  the  father  of  the  wile's  child. 
Throughout  the  investigation  the  presumption  in 
favour  of  legitimacy  is  to  have  its  weight  and  in- 
fluence, and  the  evidence  against  it  ought  to  be 
strong,  distinct,  satisfactory,  and  conclusive.  Har- 
grave  v.  Hargrave,  9  Bea.  552. 

Observations  as  to  the  nature  and  extent  of  proof 
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necessary  to  establish  a  case  of  adulterine  bas- 
tardy, and  as  to  what  kind  of  evidence  is  admissi- 
ble in  such  cases.  Ib. 

The  illegitimacy  of  a  child  born  of  a  married  wo- 
man is  established  beyond  all  dispute,  by  evidence 
of  her  living  in  adultery  at  the  time  when  the  child 
was  begotten,  and  of  her  husband  then  residing  in 
another  part  of  the  kingdom,  so  as  to  make  access 
impossible.  Saye  and  Sele  (Barony  of),  1  H.  L. 
Ca.  507. 

Applicationfor  Order  of  Affiliation.]  —Under  stat. 

2  &  3  Viet.  c.  85,   if  application  was  made  for  an 
order  of  maintenance,  and  the  party  charged  allow- 
ed the  case  to  be  partly  heard  at  petty  sessions  by 
witnesses  being  examined,  he  could  not  take  away 
the  jurisdiction  of  the  petty  sessions  by  declaring, 
under  sect.  3,  that  he  was  desirous  that  the  charge 
should  be  heard  at  the  quarter  sessions.     The  elec- 
tion must  have  been  made  before  the  hearing  com- 
menced.   Reg.  v.  Oxley,  6  Q.  B.  256. 

On  application  at  petty  sessions  by  guardians  of 
an  union  for  an  order  of  maintenance,  under  2  &  3 
Viet.  c.  85,  the  party  charged  attending,  but  not 
being  ready  to  proceed,  the  case  was  postponed 
by  consent,  defendant  agreeing  to  admit  that  no- 
tice of  application  had  been  served.  The  admis- 
sion was  made,  and  the  guardians  proved  by  a  wit- 
ness, that  the  notice  was  signed  by  the  proper  par- 
ties. At  the  adjourned  petty  sessions  defendant, 
being  still  unprepared,  demanded  that  the  case 
should  be  heard  at  the  quarter  sessions,  and  offer- 
ed recognizances.  The  justices  refused  to  take 
them,  alleging  that  the  case  had  already  been  en- 
tered upon  at  the  last  petty  sessions.  The  hear- 
ing proceeded  ;  and  the  defendant,  by  his  attorney, 
cross-examined  the  witnesses,  and  addressed  the 
justices  in  his  defence.  An  order  of  maintenance 
was  granted.  On  motion  for  a  certiorari, — Held, 
assuming  the  justices  to  have  been  wrong  in  refus- 
ing to  take  the  recognizances,  that  the  party  charg- 
ed had  waived  the  objection  by  making  his  defence. 
Reg.  v.  Clarke,  6  Q.  B.  349. 

On  application  to  two  justices,  under  stat  2  &  3 
Viet.  c.  85,  s.  1,  by  guardians  of  an  union  for  an 
order  of  maintenance,  an  objection  was  success- 
fully taken  to  the  evidence  offered  to  prove  that 
the  notice  of  application  was  signed  by  a  majority 
of  the  guardians.  No  other  evidence  was  given, 
and  the  justices  thereupon  refused  to  make  an 
order: — Held,  that  the  justices  were  not  bound  to 
award  costs  under  stat.  4  &  5  Will.  4,  c.  76,  s.  73, 
for  that  there  had  been  no  hearing  of  the  applica- 
tion. Reg.  v.  Hastings  (Lord),  6  Q.  B.  141. 

Where  the  sessions  had  refused,  on  the  applica- 
tion of  the  guardians,  to  make  an  order  of  affiliation 
under  the  2  &  3  Viet.  c.  85,— Held,  that  they  were 
nevertheless  bound  to  entertain  the  complaint  of 
the  mother,  under  the  7  &  8  Viet.  c.  101,  if  made 
within  the  time  limited  by  that  act.  Reg.  v.  Walker, 

3  Dowl.  &  L.  131— B.  C.— Wightman. 

Under  the  7  &  8  Viet.  c.  101,  s.  2,  an  application 
was  made  by  a  woman  for  an  order  on  a  person 
whom  she  alleged  to  be  the  father  of  a  bastard 
child,  of  which  she  had  been  delivered  within 
twelve  calendar  months  before  the  application.  An 
objection  wfc  made,  that  an  order  had  been  ante- 
cedently made  on  the  same  complaint,  and  it  was 
the  duty  of  the  applicant  to  show  that  the  previous 
order  had  been  quashed,  but  not  on  the  merits,  in 
order  to  entitle  her  to  apply  again  under  the  8  Viet. 
c.  10,  s.  4.  No  evidence  was  tendered  to  show 
that  such  prior  order  existed,  but  the  justices  at 
petty  sessions  decided,  nevertheless,  that  the  com- 


plainant was  bound  to  prove  that  the  order  waa 
quashed  for  a  defect  in  form  ;  and,  on  her  failing 
in  such  proof,  they  refused  to  hear  the  application": 
— Held,  that  the  justices  were  not  at  liberty  to  as- 
sume the  existence  of  the  former  order,  and  that  a 
mandamus  should  issue,  commanding  them  to  hear 
the  complaint.  Reg.  v.  Bridgman,  or,  Reg.  v. 
Suffolk,  (Justices),  2  New  Sess.  Cas.  232  ;  15  Law 
J.,  N.  S.,  M  C.,  44;  10  Jur.  159,  738— B.  C.— 
Williams. 

Orders.] — An  order  of  mandamus  directed  the 
party  charged  to  pay  a  sum  for  expenses  incurred 
since  the  birth  of  the  child,  which  was  stated  in 
the  order  to  have  taken  place  more  than  six 
months  before  the  order: — Held,  bad  under  stat. 
4  &  5  Will.  4,  c.  76,  s.  73,  although  it  was  de- 
posed that  the  expenses  were  calculated  only  for 
the  time  during  which  the  child  had  been  charge- 
able, which  was  less  than  six  months.  Reg.  v. 
Oxley,  6  Q.  B.  256. 

But  held,  that  the  order  was,  nevertheless,  good 
as  to  the  residue,  which  directed  payment  in  re- 
spect of  future  expenses.  Ib. 

The  order  directed  payment  to  be  made  to  the 
churchwardens  and  overseers  of  a  township  to 
which  the  child  was  chargeable.  The  township 
had  overseers,  but  no  churchwardens  ;  the  parish 
in  which  the  township  lay  had  churchwardens  :  — 
Held,  no  objection  to  the  order.  Ib. — Patteson 
and  Williams,  33.,  Lord  Denman,  C.  J.,  dubitante. 

An  order  of  maintenance  made  by  the  quarter 
sessions,  under  stat.  2  &  3  Viet.  c.  85,  s.  1,  re- 
cited, that  the  overseers  of  H.  had  applied  at 
petty  sessions  for  such  an  order.  Upon  objection 
taken  by  the  party  against  whom  the  application 
and  order  were  made, — Held,  that  the  order  was 
bad,  for  not  showing  that  there  were  no  guardians 
of  H.,  and  that  H.  was  not  part  of  an  union,  and 
so  that  the  overseers  were  the  proper  parties  to 
the  proceeding.  Reg.  v.  Smith,  2  New  Sess.  Cas. 
225;  15  Law  J.,  N.  S.,  M.  C.,  41;  10  Jur.  94 
— Q.  B. 

Where  an  order  of  two  justices  on  the  putative 
father  of  a  bastard  child,  made  under  7  &  8  Viet. 
c.  101,  omitted  to  state  that  the  evidence  of  the 
mother  was  given  on  oath,  but  followed  in  sub- 
stance the  form  given  in  schedule  No.  8  of  8  Viet, 
c.  10,  an  act  passed  for  the  purpose  of  curing  de 
fects  of  form  under  the  former  act, — Held,  that  it 
was  no  objection  to  the  order  that  it  did  not  state 
the  evidence  to  be  given  on  oath,  and  that  the 
court  would  not  intend  that  the  blank  in  the  form 
given  was  to  be  filled  up  with  the  words  "  on  oath." 
Reg.  v.  Cheshire  (Justices),  3  Dowl.  &  L.  337; 
2  New  Sess.  Cas.  161;  15  Law  J.,  N.  S.,  M.  C., 
3;  10  Jur.  311— B.  C.— Wightman. 

Where  an  order  of  affiliation  made  at  a  petty 
sessions,  under  the  7  &  8  Viet.  c.  101,  recited  that 
application  had  been  made  for  a  summons  "  to  J. 
M.,  a  justice  of  the  peace  usually  acting  in  this 
division," — Held,  that,  as  the  spirit  and  object  of 
the  8  Viet.  c.  10,  was  to  cure  technical  defects, 
and  as  the  words  "in"  and  "for"  are  used 
synonymously  in  the  forms  given  in  the  schedule 
of  the  latter  act,  the  jurisdiction  of  the  justice 
sufficiently  appeared  on  the  face  of  the  order. 
Reg.  v.Milner,  3  Dowl.  &  L.  128;  10  Jur.  334— 
B.  C. — Coleridge. 

An  order  of  affiliation  made  under  7  &  8  Viet, 
c.  101,  and  8  Viet.  c.  10,  must  show  upon  the  face 
of  it  that  it  was  applied  for  within  forty  days  after 
the  service  of  the  summons  on  the  putative  father 
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of  the  child.  Reg.  v.  Rose  or  Bailey,  2  New  Sess. 
Cas.  166;  3  Dowl.  &  L.  359;  15  Law  J.,  N.  S., 
M.  C.,  6— B.  C.— Patteson. 

Stat.  8  &  9  Viet.  c.  10,  provides  for  the  validity 
of  proceedings  in  bastardy,  if  set  forth  according 
to  the  forms  in  the  schedule  of  the  act,  or  to  the 
like  tenor  or  effect.  An  order  of  affiliation  con- 
tained the  following  statement : — "  We  having,  in 
the  presence  and  hearing  of  the  attorney  attending 
on  behalf  of  the  said  N.  S.,  heard  the  evidence," 
&c.,  "do  hereby  adjudge"  &c.: — Held,  that  this 
was  to  the  like  effect  with  the  recital  in  Form  8, 
(stat.  8  &  9  Viet.  c.  10),  "  We  having,  in  the  pre- 
sence and  hearing  of  A.  B.,  (the  putative  father);" 
inasmuch  as  note  (f)  to  Form  7,  which  provides 
for  appearance  "  by  attorney,"  and  there  autho- 
rizes a  corresponding  change  of  form,  must  be 
held  to  apply  to  Form  8  likewise.  Reg.  \.  Ship- 
perbottom,  2  New  Sess.  Cas.  641:  16  Law  J.,  M. 
C.,  113;  11  Jur.  520— Q.  B. 

The  form  of  order  given  in  the  schedule  to  S 
Viet.  c.  10,  does  not  require  a  statement  that  the 
evidence  given  was  on  oath.  76. 

An  order  of  affiliation,  under  stats.  4  &  5  Will. 
4,  c.  76,  s.  72,  and  2  &  3  Viet.  c.  85,  ss.  1,  3, 
stated,  that  the  application  for  the  order  was  made 
by  the  overseers  of  a  township,  but  did  not  show 
that  the  township  was  not  included  in  a  union,  and 
had  no  guardians  : — Held,  on  motion  of  the  puta- 
tive father  to  quash  the  order,  which  had  been 
brought  up  by  certiorari,  that  the  order  was  bad, 
as  not  showing  that  the  overseers  were  the  proper 
parties  to  make  the  application.  Reg.  v.  Smith, 
7Q.  B.543. 

A  married  woman  becoming  the  mother  of  an 
illegitimate  child  is  within  stat.  7  &  8  Viet.  c.  101, 
which  authorizes  the  justices  to  make  an  order  in 
bastardy,  though  the  language  of  the  statute  ap- 
plies in  terms  only  to  single  women.  Reg.  v. 
Collingwood,  3  New  Sess.  Cas.  252;  12  Jur.  750: 
17  L.  J.,  M.  C.,  138. 

An  order  in  bastardy  was  made  under  the  8  &  9 
Viet.  c.  10,  following  the  form  in  the  schedule  to 
the  act  annexed,  which  stated,  that  J.  P.  B.  hav- 
ing been  summoned,  and  appearing  in  pursuance 
thereof,  then  went  on  to  state,  that  it  being  proved 
to  the  justices  that  the  said  child  was  born  a  bas- 
tard, and  proceeded  to  adjudge  J.  P.  B.  the  puta- 
tive father,  omitting  to  state  that  the  evidence 
was  given  "  in  the  presence  and  hearing  of  the 

said  ."  No  reason  being  assigned  for  the 

omission  of  these  words — Held,  that  the  order 
was  bad.  Reg.  v.  Graf  ton  (Duke),  Bann,  Ex  parte, 
3  New  Sess.  Cas.  .157  ;  2  B.  C.  Rep.  242  ;  12  Jur. 
539;  17  L.  J.,  M.C.,  125— Wightman. 

If  a  person  be  summoned  to  answer  the  com- 
plaint of  a  woman  in  bastardy  proceedings,  it 
must  appear  on  the  face  of  the  order  that  the  wit- 
nesses were  examined  in  the  presence  and  hearing 
of  the  defendant,  or  some  special  reasons  stated 
for  such  omission.  Ib. 

An  order  was  made  on  Saturday  afternoon,  the 
2d  October,  about  five  o'clock,  adjudging  J.  C. 
to  be  the  putative  father  of  a  bastard  child.  By 
the  7  &  8  Viet.  c.  101,  s.  4,  if  the  putative  father 
intends  to  appeal,  he  must  give  notice  thereof 
within  twenty-four  hours  after  adjudication.  A 
verbal  notice  was  given  by  the  father  to  the  wo- 
man immediately  after  the  order  was  made.  On 
appeal,  the  sessions  refused  to  allow  the  woman 
to  be  called  to  prove  the  notice,  conceiving,  not- 
withstanding the  8  &  9  Viet.  c.  10,  a.  6,  which 
makes  the  evidence  of  the  mother  admissible,  that 


for  this  purpose  she  was  an  incompetent  witness, 
and  dismissed  the  appeal.  The  Court  granted  a 
mandamus  to  the  justices  to  enter  continuances 
and  hear  the  appeal,  the  woman  being  a  compe- 
tent witness  to  prove  this  as  well  as  the  other 
part  of  the  case  .-—Held,  that  Sunday  was  not  to 
be  reckoned  in  the  twenty-four  hours  within  which 
the  notice  of  appeal  was  required  to  be  given  ; 
and  that  service  of  a  notice  of  appeal  on  that  day 
would  have  been  void,  within  the  meaning  of  29 
Car.  2,  c.  7,  s.  6.  Reg.  v.  Middlesex  (Justices)  3 
New  Sess.  Cas.  152;  2  B.C.  Rep.  271  ;  12  Jur. 
434;  17  L.  J.,  M.  C.,  Ill— Erie. 

Semble,  that  service  of  a  notice  on  Monday 
morning  would  have  been  in  time.  Ib. 

Semble,  that  "  a  notice"  is  process,  within  the 
meaning  of  the  29  Car.  2,  c.  7,  s.  6.  Ib. 

Appeal  against.]  —Under  7  &  8  Viet.  c.  101,  s. 
4,  requiring  notice  of  appeal  to  be  given  within 
twenty-four  hours  after  the  adjudication  and  mak- 
ing of  any  order  on  the  putative  father,  the  time  for 
appealing  must  be  calculated  from  the  signature 
of  the  order  by  the  justices,  Reg.  v.  Flintshire 
(Justices),  2  New  Sess.  Cas.  236;  1  B.  C.  Rep.  47: 
3  Dowl.  &  L.  537;  15  Law  J.,  N.  S.,  M.  C.,  50; 
10  Jur.  475— B.  C.— Williams. 

Therefore,  on  an  appeal  coming  on  to  be  heard, 
it  appeared  that  the  order,  a  copy  of  which  was 
served  on  the  putative  father,  was  dated  on  the 
24th  of  June,  and  that  the  service  on  the  putative 
father  was  on  the  27th  of  June,  who,  within 
twenty-four  hours  afterwards,  gave  notice  of  ap- 
peal, and  it  was  objected  that  this  notice  was  too 
late,  whereupon  the  appellants  offered  to  prove  that 
the  order  was  not  drawn  up  or  signed  till  the  27th 
of  June,  and  that  the  notice  was,  consequently,  in 
time, — Held,  that  the  sessions  acted  wrongly  in 
refusing  to  receive  this  evidence,  and  the  court 
granted  a  mandamus  to  compel  them  to  do  so.  Ib. 

By  8  Viet.  c.  10,  s.  3,  it  is  enacted,  that  the  pu- 
tative father  of  a  bastard  child,  entering  into  a  re- 
cognizance for  the  trial  of  an  appeal,  shall  forth- 
with give  or  send  a  notice  in  writing  to  the  woman 
in  whose  favour  the  order  shall  have  been  made ; 
and  in  default  of  his  giving  or  sending  such  notice, 
the  appeal  shall  not  be  allowed,  provided  that  the 
sending  of  such  notice  by  the  post  shall  be  taken 
to  be  sufficient.  A  recognizance  was  entered  into 
on  the  14th,  which  was  a  Saturday,  but  the  notice 
wat  not  actually  served  until  the  31st,  though  sent 
by  a  messenger  on  the  19th,  who,  on  that  day,  and 
on  the  21st,  23d,  and  28th,  ineffectually  attempted 
to  serve  it  personally: — Held,  that  the  service 
was  too  late.  Reg.  v.  Worcestershire  (Justices), 
2  New  Sess.  Cas.  331;  1  B.  C.  Rep.  102;  15  Law 
J.,  N.  S.,  M.  C.,  99  ;  10  Jur.  882— Coleridge. 

At  a  sessions  held  in  January,  the  justices  con- 
firmed an  order  in  bastardy,  subject,  at  the  option 
of  the  appellant,  to  a  case  for  the  opinion  of  the 
Court  of  Queen's  Bench,  or  to  a  mandamus.  The 
appellant  elected  not  to  bring  up  the  case,  but  in 
Easter  Term  applied  for  a  mandamus  : — Held,  that 
the  application  was  not,  under  the  circumstances, 
made  too  late.  Reg.  v.  Cheshire  (Justices),  1  B.  C. 
Rep.  164;  15  Law  J.,  N.  S.,  M.  C.,  114 ;  10  Jur. 
808— Wightman. 

A  service  of  notice  of  appeal,  under  7  &  8  Viet. 
c.  101,  s.  54,  need  not  be  made  personally  on  the 
mother,  if  it  be  left  at  the  usual  place  of  resi- 
dence. Ib. 

The  8  &  9  Viet.  c.  10,  s.  3,  .-equires  notice  of 
the  entering  into  recognizances  to  try  a  bastardy 
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appeal  to  be  "forthwith"  given  to  the  mother  of 
the  child,  and  it  also  provides  that  the  sending 
such  notice  by  post  shall  be  sufficient : — Held,  that 
the  sessions  were  right  in  refusing  to  hear  an  ap- 
peal, where  an  interval  of  seventeen  days  had 
been  suffered  to  elapse  between  the  entering  into 
the  recognizances  and  serving  the  notice  on  the 
mother,  although  it  was  shown  that  the  delay  that 
had  occurred  was  owing  solely  to  the  appellant 
having  sought  to  effect  a  personal  service  on  the 
mother.  Ex  parte  Lowe,  3  Dowl.  &  L.  737 — B.  C. 
— Coleridge. 

To  give  the  justices  at  quarter  sessions  jurisdic- 
tion to  hear  an  appeal  under  the  7  &  8  Viet.  c. 
110,  s.  4,  against  an  order  of  bastardy,  it  is  neces- 
sary that  it  should  be  proved  before  them  that  the 
notice  of  recognizance  was  given  as  provided  for 
by  the  8  Viet.  c.  10,  s.  3  ;  but  if  they  have  any 
evidence  before  them  of  the  fact  of  such  no- 
tice having  been  duly  given,  and  decide  there- 
upon, the  Court  will  not  review  their  decision. 
Reg.  v.  Gloucestershire  (Justices),  1  B.  C.  Rep.  291 
—Erie. 

An  order  of  affiliation  having  been  made  on  the 
9th  of  April  upon  G.  H.,  upon  the  complaint  of  E. 
G.,  notice  of  appeal  was  duly  given,  and  on  the 
13th  of  the  same  month  G.  H.  entered  into  the 
proper  recognizance,  but  omitted  to  serve  notice 
thereof  until  the  22d  of  the  following  June.  On 
the  29th  of  the  latter  month,  the  attorney  for  the 
respondent,  E.  G.,  signed  and  handed  the  appel- 
lant's attorney  a  memorandum  in  these  words  :  "  I 
hereby  admit  the  due  service  of  the  notice  of  bail 
and  appeal  given  herein  on  respondent,"  &c.  On 
the  appeal  coming  on  for  trial,  it  was  objected,  on 
behalf  of  the  respondent,  that  the  sessions  had  no 
jurisdiction  to  try  it,  as  the  notice  of  recognizance 
had  not  been  served  forthwith,  as  required  by  the 
8  Viet.  c.  10,  s.  3;  whereupon  the  foregoing  me- 
morandum was  produced,  which  the  justices  held 
to  be  sufficient  proof  of  the  proper  service  of  the 
notice  of  recognizance,  and  thereupon  proceeded 
to  hear  the  appeal,  and  quashed  the  order : — Held, 
on  motion  for  a  certiorari  to  bring  up  the  order  of 
sessions  to  quash  same,  on  the  ground,  that,  the 
notice  of  recognizance  being  bad,  the  sessions 
had  no  jurisdiction  to  hear  the  appeal — that,  as 
there  was  some  evidence  before  the  justices  of 
proper  notice  having  been  given,  they  were  the 
only  judges  of  its  sufficiency,  and  that  the  Court 
could  not  interfere.  Ib. 

The  mother  of  a  bastard  child  appeared  before 
two  justices  of  the  peace  in  petty  sessions  on  the 
14th  April,  and  was  sworn  and  examined  respect- 
ing the  father.  The  case  was  adjourned  to  the 
next  petty  sessions  on  the  17th,  when  the  Court 
•was  differently  constituted.  She  prayed  for  an 
order.  The  putative  father  required  that  she 
should  be  re-sworn,  which  she  objected  to  ;  and 
the  Court  made  an  order  on  the  examination  taken 
at  the  former  court.  Notice  of  appeal  was  given, 
and  before  the  quarter  sessions  the  attorney  for 
the  mother  gave  notice  of  abandoning  his  order, 
and  tendered  I/.  10s.  for  costs,  which  was  ac- 
cepted by  the  attorney  for  the  putative  father, 
but  for  the  costs  of  the  adjournment  only.  The 
attorney  for  the  mother  then  applied  to  the  two 
first-mentioned  justices  to  hear  the  case  a  second 
time,  but  they  refused,  on  the  ground  that  the 
order  first  made  was  still  in  force  : — Held,  that  the 
justices  could  not  be  required  to  hear  the  case  a 
second  time,  because  the  costs  of  the  order  sought 
to  be  abandoned  had  not  been  paid.  Reg.  v. 
Hinchliffe,  16  Law  J.,  M.  C.;  78;  11  Jur.  514. 


Qusre,  whether  the  order  so  made  could  be 
abandoned,  and  the  justices  be  required  to  hear 
the  case  a  second  time.  Ib. 

An  order  of  maintenance  was  made  on  the  9th 
of  April,  and  on  the  13th  the  appellant  entered 
into  recognizances  pursuant  to  the  8  &  9  Viet. 
c.  10,  s.  3,  but  the  notice  was  not  served  on  the 
respondent  till  the  22d  of  June.  On  the  29th,  the 
respondent's  attorney  undertook  to  admit  due  ser- 
vice of  the  notice.  At  the  trial  it  was  objected, 
that  the  notice  of  the  recognizances  was  not 
served  "  forthwith,"  pursuant  to  the  statute,  but 
the  quarter  sessions  overruled  the  objection,  and 
quashed  the  order.  The  Court  refused  a  certiorari 
to  bring  up  the  order  of  quarter  sessions  to  be 
quashed,  on  the  ground  that  the  admission  was 
evidence  that  the  notice  had  been  served  in  time. 
Reg.  v.  Gloucestershire  (Justices'),  16  Law  J., 
M.  C.,  57;  11  Jur.  674— B.  C.— Erie. 

Service  of  notice  of  recognizance  within  twenty- 
eight  days  is  not  a  serving  "  forthwith"  within  the 
meaning  of  the  statute.  Reg.  v.  Cheshire  (Justices). 
11  Jur.  170— B.  C.— Erie. 

Settlement.] — In  an  examination  touching  the 
settlement  of  a  bastard  child  (not  shown  to  have 
gained  any  settlement  since  the  birth),  a  statement 
that  such  child  was  born  "in  or  about  1833"  is 
not  sufficiently  precise,  since  under  sect.  71  of 
stat.  4  &  5  Will.  4,  c.  76,  it  may  be  material  that 
the  birth  should  have  taken  place  before  August 
14,  1834,  and  the  words  "  in  or  about"  do  not 
exclude  the  supposition  that  the  child  may  have 
been  born  later.  Reg.  v.  St.  Paul's,  Covent  Gar- 
den, 7  Q.  B.  232. 

Bastardy  Bonds.]  — In  debt  on  a  bastardy  bond 
the  breach  was,  that  defendant  suffered  and  per- 
mitted the  child  to  be  maintained  at  the  expense 
of  the  parish.  Plea,  that,  after  the  child  had 
passed  the  age  of  nurture,  and  while  under  the 
control  of  the  overseers,  defendant  wa-s  able  and 
willing  to  maintain  the  child,  and  requested  the 
overseers  to  deliver  the  child  over  to  him,  where- 
by he  might  have  been  maintained  without  being 
chargeable  to  the  parish,  which  the  plaintiffs  (the 
overseers)  refused  to  do,  and  maintained  the  child 
at  the  expense  of  the  parish  of  their  own  wrong  : — 
Held,  (after  verdict),  that  the  plea  was  a  good 
answer  to  the  action,  without  an  allegation  that 
the  child  was  willing  to  go  to  the  defendant  to  be 
maintained.  Boivnes  v.  Marsh,  16  Law  J.,  Q.  B., 
443;  11  Jur.  84S. 

A  bastardy  bond,  in  the  penal  sum  of  IOOL, 
conditioned  to  indemnify  parish  officers  from  all 
costs,  charges,  and  expenses,  by  reason  of  the 
birth  and  maintenance  of  a  bastard  child,  until 
such  child  should  obtain  a  settlement  out  of  the 
parish,  is  well  stamped  with  a  stamp  of  II.  15s. 
S.  C.,  16  Law  J.,  Q.  B.,  36. 

Stamps  on  Bastardy  Bonds.]  — A  bastardy  bond, 
in  the  penal  sum  of  WOL,  was  conditioned  to  in- 
demnify the  churchwardens  and  overseers  of  M. 
from  all  incumbrances,  costs,  charges,  damages, 
and  expenses  whatsoever,  for  or  by  reason  of  the 
birth,  education,  and  maintenance  of  the  child, 
and  of  and  from  all  actions,  suits,  troubles,  and 
other  charges  and  demands  whatsoever  touching 
the  same,  until  such  child  obtained  a  settlement 
out  of  the  parish  of  M.: — Held,  that  it  was  sub- 
ject to  a  stamp  of  II.  15s.  as  a  bond  "  not  other- 
wise charged"  in  the  schedule,  Part  1,  to  stat  55 
Geo.  3,  c.  184.  Bownes  \.  Marsh,  10  Jur.  905 — 
Q.B. 
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BAWDY-HOUSE. 

In  an  action  by  A.,  an  inhabitant  of  X.,  against 
C.  and  D.,  as  overseers,  to  recover  a  penalty  under 
the  stat.  25  Geo.  2,  c.  36,  s.  5,  it  appeared  that  A. 
and  another  inhabitant,  B.,  had  given  the  requi- 
site notices  with  respect  to  a  disorderly  house 
kept  by  E.,  and  that  E.  was  prosecuted,  and 
pleaded  guilty,  while  F.  and  G.  were  overseers 
of  the  parish,  and  that,  after  C.  and  D.  came  into 
office,  E.  was  called  up  for  judgment,  and  was 
sentenced.  A.  thereupon  demanded,  in  writing, 
the  sum  of  101.  from  C.  and  D.,  but  they  refused 
to  pay  it.  There  were  churchwardens  in  the 
parish,  but  no  demand  had  been  made  upon  them : 
— Held,  that  E.  was  not  to  be  considered  as  con- 
victed until  the  judgment  of  the  court  upon  the 
indictment  against  him  was  pronounced,  and, 
therefore,  that  the  demand  for  the  reward  was 
properly  made  upon,  and  the  action  rightly  brought 
against  C.  and  D.,  and  that  their  predecessors,  F. 
and  G.,  were  not  liable.  Burgess  v.  Boetefeur.  7 
Man.  &  G.  481. 

Held,  also,  that,  no  objection  having  been  taken 
to  the  form  of  the  demand,  either  at  the  trial  or 
on  obtaining  a  rule  nisi  to  enter  a  nonsuit,  it  was 
too  late  to  do  so  upon  the  argument  in  support  of 
such  a  rule.  Ib. 

Held,  also,  that  it  is  not  necessary  that  such 
demand  should  be  in  writing.  Ib. 

Held,  also,  that  it  was  not  necessary  to  make 
the  demand  upon  the  churchwardens  as  well  as 
upon  C.  and  D.,  the  overseers,  or  to  join  the 
former  in  the  action ;  and  that  the  action  was 
well  brought  against  the  latter,  upon  whom  the 
demand  was  made.  Ib. 

Quaere,  whether  churchwardens  are  included  in 
the  term  "  overseers"  in  the  statute,  so  as  to  be 
liable  to  be  called  upon  to  pay  the  reward.  Ib. 

The  defendants  having  made  an  admission,  for 
the  purpose  of  the  cause,  that  they  were  "  the 
overseers"  at  the  time  the  demand  in  question 
was  made, — Semble,  that  they  were  not  thereby 
precluded  from  contending  that  the  churchwardens 
were  also  overseers,  and  should  have  been  joined 
in  the  demand.  Ib. 

No  indictment  for  keeping  a  disorderly  house 
can  be  removed  by  certiorari,  whether  the  indict- 
ment be  at  the  prosecution  of  the  constable,  under 
25  Geo.  2,  c.  36,  or  at  the  instance  of  a  private 
individual.  Reg.  v.  Sanders,  15  Law  J.,  N.  S., 
M.  C.,  158  ;  10  Jur.  1080— Q.  B. 


BENCH  WARRANT— See  CRIMINAL  LAW. 


BEER-HOUSE— See  ALE-HOUSES. 


BIGAMY— See  CRIMINAL  LAW. 


BILL  OF  EXCEPTIONS— See  EVIDENCE. 


BILLS    OF    EXCHANGE    AND    PROMISSORY 

NOTES. 

What  amount  to.]  — "  Memorandum.  Mr.  S.  has 
this  day  deposited  with  me  500/.  on  the  sale  of 
10,300;.,  3/.  per  cent.  Spanish,  to  be  returned  on 
demand:" — Held,  to  be  a  memorandum  of  the 
deposit  of  money  to  be  returned,  and  not  a  pro- 
missory note.  Sibree  \.  Tripp,  15  Mee.  &  W.  23  ; 
15  Law  J.,  N.  S.,  Exch.,  31S. 


A.,  B.,  and  C.  made  a  joint  and  several  note  for 
1001.  payable  to  plaintiffs,  trustees  of  a  banking 
company,  or  their  order,  on  demand.  A  memo- 
randum, indorsed  on  the  note  at  the  same  time, 
signed  by  A.,  B.,  and  C.,  stated  that  the  note  was 
to  secure  floating  advances  made  by  the  company 
to  A.  from  the  respective  times  when  such  advances 
had  been  or  might  be  made,  together  with  com- 
mission, &c.,  not  exceeding  in  the  whole,  at  any 
one  time,  the  sum  of  100Z.  In  an  action  by  the 
payees  of  the  note  against  C.,  to  which  he  pleaded 
the  Statute  of  Limitations,  the  plaintiffs  proved 
payments  by  A.,  in  reduction  of  the  floating 
balance,  within  six  years,  and  sought  to  use  the 
memorandum  indorsed  on  the  note  to  show  that 
such  payments  had  reference  to  the  note  : — Held, 
that  it  could  not  be  read  in  evidence  without  an 
agreement  stamp.  Cholmeley  v.  Darley,  14  Mee. 
&  W.  344. 

J.  M.,  by  indenture,  assigned  to  plaintiff  a  ninth 
part  of  his  share  in  the  residue  of  the  estate  of  T. 
H.,  deceased.  By  an  order  of  the  29th  of  July, 
1843,  made  in  a  suit  in  Chancery,  of  Powell  v. 
Norwood,  the  Vice-Chancellor  ordered  the  defend- 
ant in  that  suit  to  retain  250/.,  being  part  of  the 
produce  of  J.  M.'s  share  of  the  residuary  estate  of 
T.  H.,  to  be  paid  to  such  person  as  the  present 
defendant  and  J.  M.  should  jointly  direct.  It  was 
afterwards  agreed  between  the  parties  that  50/., 
to  be  considered  as  part  of  the  sum  of  250/.,  should 
be  paid  by  defendant  to  the  solicitors  for  J.  M.  and 
the  plaintiff.  An  action  having  been  brought  to 
recover  this  sum  of  501.,  plaintiff  tendered  in  evi- 
dence the  following  document: — "  To  the  execu- 
tors of  T.  H.,  deceased :  Powell  v.  Norwood. 
Gentlemen, — We  do  hereby  authorize  and  require 
you  to  pay  to  Mr.  George  Powell,  or  his  order,  the 
sum  of  250Z.,  being  the  amount  directed  by  the 
order  of  the  29th  of  July  last  to  be  paid  to  our 
order.  We  are,  your  very  obedient  servants,  J. 
M.  Dec.  16th,  1842."  This  document  was  sign- 
ed by  J.  M.  only,  and  was  unstamped  : — Held, 
Rolfe,  B.,  dissentiente,  that  it  was  not  a  bill  of 
exchange,  and  that  it  was  admissible  in  evidence 
without  a  stamp.  Russell  v.  Powell,  14  Mee.  & 
W.  418. 

The  following  instrument  was  held  not  to  be  a 
promissory  note  : — "  Drury  v.  Vaughan.  In  con- 
sideration of  W.  Drury  not  taking  any  further  pro- 
ceedings in  the  above  action,  I  hereby  undertake 
with  the  said  W.  Drury  that  I  will  pay  him  31.  os. 
every  quarter  of  a  year  from  this  day,  until  the 
whole  of  the  principal  money  now  due  from  Messrs. 
J.  and  T.  Vaughan  to  Mr.  Drury — 26/.  Is.,  with 
lawful  interest,  to  be  paid  and  satisfied  ;  the  first 
of  such  quarterly  payments  to  become  due  on  the 
30th  of  October  next.  It  is  understood  that  this 
undertaking  is  not  to  be  a  release  or  discharge  of 
the  note  signed  by  Messrs.  Vaughan  to  the  said 
W.  Drury,  on  &c.,  but  as  an  additional  security 
for  the  above-mentioned  amount  now  due  on  such 
note  with  the  interest."  Drury  v.  Macauley,  16 
M.  &  W.  146  ;  16  Law  J.,  Exch.,  31. 

The  following  document  does  not  require  a 
stamp,  either  as  a  promissory  note,  a  receipt,  or 
as  an  agreement :  "  170/.  Received  from  Mrs.  B. 
T.  the  sum  of  170/.  for  value  received,  for  which  I 
promise  to  pay  at  the  rate  of  51.  per  cent,  from  the 
above  date. — A.  A.  S."  Taylor  v.  Steele,  11  Jur. 
806  ;  16  Law  J.,  Exch.,  177. 

A  note,  whereby  five  persons  promised  to  pay 
"  to  our  and  each  of  our  order,"  is  a  promissory 
note  within  sect.  1  of  stat.  3  &  4  Anne,  c.  9j  and 
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having  been  indorsed  by  one,  an  action  may  be 
maintained  against  him.  Absolon  v.  Marks,  11 
Jur.  1016— Q.  B. 

Declaration  stated  that  defendant  made  his  pro- 
missory note,  and  thereby  promised  to  pay  to  his 
order  500/.  two  months  after  date,  and  indorsed  it 
to  plaintiff.  Demurrer,  on  the  ground  that  a  note 
payable  to  the  maker's  order  was  not  a  legal  in- 
strument, and  could  not  be  negotiated: — Held, 
that  the  count  was  bad  ;  for  the  instrument  declared 
on  as  indorsed  to  plaintiff  was  not  a  promissory 
note  within  stat.  3  &  4  Anne,  c.  9,  s.  1.  Flight  v. 
Maclean,  16  M.  &  W.  51 ;  16  Law  J.,  Exch.,  23. 

The  second  count  stated  that  defendant  made 
his  other  promissory  note,  and  thereby  promised 
to  pay  the  bearer  500/.  two  months  after  date  ; 
that  defendant  delivered  the  same  to  plaintiff', 
who  was  and  still  is  the  bearer  thereof.  Plea,  that 
defendant  made  a  certain  instrument,  whereby  he 
promised  to  pay  to  the  order  of  him,  the  defend- 
ant, 500Z.,  as  alleged  in  the  first  count,  without 
this,  that  he  made  any  other  promissory  note 
whereby  he  promised  to  pay  the  bearer  the  sum 
of  money  mentioned  in  the  second  count,  as  in 
that  count  alleged  : — Held  bad,  on  demurrer,  as 
amounting  to  an  argumentative  denial  of  defend- 
ant's having  made  the  note.  Ib. 

A  note  payable  to  the  order  of  the  maker  is 
within  sect.  1  of  stat.  3  &  4  Anne,  c.  9,  and,  there- 
fore, negotiable.  Wood  \.Mytton,  11  Jur.  967; 

16  LawJ.,  Q.  B.,  446. 

A  note  made  by  several  persons  payable  to 
"our  and  each  of  our  order,"  and  indorsed  by 
one  of  three  persons,  is  a  good  promissory  note, 
within  3  &  4  Ann.  c.  9.  Absalom  v.  Marks, 
11  L.  J.,  Q.  B.,  7. 

A  note  payable  to  the  maker's  own  order  is  not 
a  promissory  note,  within  3  &  4  Ann.  c.  9. 
Brown  v.  De  Winton,  Gay  v.  Lander,  12  Jur.  678; 

17  Law  J.,  C.  P.,  281. 

But  such  a  maker  may,  by  indorsing  it,  give  a 
right  of  action  to  the  indorsee  ;  and  where  the 
indorsement  is  in  blank,  and  the  note  is  circu- 
lated, it  is  in  effect  a  note  payable  to  bearer.  Ib. 

The  declaration  stated,  that  the  defendant 
made  his  promissory  note,  and  thereby  promised 
to  pay  to  his  the  defendant's  own  order,  and 
alleged  that  the  defendant  indorsed  the  same  to 
the  plaintiff.  The  defendant,  by  his  pleas,  tra- 
versed the  making  and  the  indorsing: — Held, 
after  verdict,  that  the  defect  in  the  declaration 
was  cured,  and  that  the  plaintiff  was  entitled 
to  recover.  Ib. 

So,  also,  where  the  declaration  stated  that  the 
defendant  made  a  promissory  note  payable  to  his 
own  order,  and  indorsed  it  to  Smith  &  Co.,  who 
indorsed  it  to  the  plaintiff: — Held,  that,  as  against 
the  maker  and  indorser,  this  was  a  valid  promis- 
sory note  payable  to  Smith  &  Co.  or  order ;  that 
the  note  before  indorsement  was  in  the  nature  of 
a  promise  to  pay  to  the  person  to  whom  the  maker 
should  afterwards  indorse  it ;  and  that  the  declara- 
tion would  have  been  bad,  on  special  demurrer, 
for  not  setting  out  correctly  the  legal  effect  of  the 
instrument.  Ib. 

A  declaration  alleged  that  the  defendant  made 
his  promissory  note  in  writing,  and  thereby  pro- 
mised to  pay  to  the  bearer  thereof  150Z.  two 
months  after  date,  and  delivered  the  note  to  K., 
who  thereby  became  the  bearer  thereof,  and  who 
indorsed  and  delivered  it  to  the  plaintiff,  who 
thereby  became  the  bearer  thereof.  At  the  trial 


the  plaintiff  produced  a  note  payable  to  the  de- 
fendant's own  order,  and  indorsed  by  him  in 
blank,  and  afterwards  indorsed  by  K.;  the  note 
bore  a  4s.  6d.  stamp: — Held,  that  though  until 
indorsement  the  note  was  an  incomplete  instru- 
ment upon  which  no  right  to  sue  could  exist,  yet 
the  effect  of  the  indorsement  was  to  render  it  a 
valid  promissory  note  payable  to  bearer,  and, 
consequently,  it  was  properly  described  in  the 
declaration,  and  properly  stamped.  Hooper  v. 
Williams,  2  Exch.  Rep.  13;  12  Jur.  270;  17  L. 
J.,  Exch.,  315. 

Such  a  note  before  indorsement  amounts  to  a 
promise  to  pay  the  sum  therein  mentioned  to  the 
person  to  whom  the  maker  should  afterwards  by 
indorsement  order  it  to  be  paid,  such  indorsement 
being  intended  to  have  the  same  operation  as  if 
put  on  a  complete  note.  Ib. 

If  the  indorsement  should  be  to  a  particular 
person,  or  to  A.  B.  or  his  order,  and  if  in  blank 
it  would  be  payable  to  bearer,  in  like  manner  as 
a  sum  secured  by  a  complete  note  would  have 
been  by  similar  indorsement — Semble,  that  the 
holder  might  fill  up  the  blank  indorsement  by 
writing  over  it  his  own  name,  and  so  make  it 
payable  to  himself.  Ib. 

The  indorsement  in  such  a  case  is  not  a  new 
drawing,  so  as  to  render  a  fresh  stamp  neces- 
sary. Ib. 

In  an  action  for  money  lent,  &c.,  the  following 
document  was  tendered  in  evidence  : — "  Bes- 
wick,  16th  March,  1841,  170/.  Received  from 
Mrs.  B.  Taylor  the  sum  of  1701.  for  value  re- 
ceived, for  which  I  promise  to  pay  her  at  the  rate 
of  51.  per  cent,  from  the  above  date.  A.  N. 
Steele  :" — Held,  not  to  require  a  stamp,  either 
as  a  receipt,  a  promissory  note,  or  an  agreement 
of  the  value  of  201.  Taylor  v.  Steele,  16  M.  & 
W.  665. 

T.  made  a  note  in  the  following  terms :  "  On 
demand  I  promise  to  pay  H.,  or  order,  500/.,  for 
value  received,  with  interest  at  the  rate"  &c.; 
"  and  I  have  lodged  with  the  said  H.  the  counter- 
part leases  signed  by  D.,"  &c.,  "  for  ground  let 
by  me  to  them  respectively,  as  a  collateral  secu- 
rity for  the  said  500/.  and  interest.  500/.:" — Held, 
that  this  might  be  sued  on  as  a  promissory  note, 
and  read  in  evidence,  though  stamped  as  a  note 
only.  Fancourt  v.  Thome,  9  Q.  B.  312. 

Joint  or  several.] — Messrs.  J.  C.,  R.  M.,  J.  P., 
and  T.  S.,  carrying  on  business  as  bankers,  a 
promissory  note,  in  the  following  form,  was  signed 
by  R.  M.: — "  I  promise  to  pay  the  bearer,  on  de- 
mand, five  pounds  ;  value  received.  For  J.  C., 
R.  M.,  J.'P.,  and  T.  S.— R.  M.:"— Held,  that  the 
holder  of  this  note  had  not  a  separate  right  of  ac- 
tion against  the  party  so  signing,  but  that  the  firm 
were  liable.  Ex.  parte  Buckley,  in  re  Clarke,  14 
Mee.  &  W.  469. 

Acceptance.] — John  Hart  drew  a  bill,  payable  to 
himself  or  order,  addressed  to  John  Hart.  C. 
wrote  across  this,  "Accepted.  J.  C.:" — Held, 
that  C.  could  not  be  sued  as  acceptor  of  a  bill  of 
exchange  directed  to  him.  Davis  v.  Clarke,  6  Q. 
B.  16. 

Action  on  a  bill  of  exchange  drawn  by  W.  upon 
and  accepted  by  three  defendants,  payable  to  the 
order  of  W.,  and  indorsed  by  him  to  plaintiff. 
Plea,  that,  after  defendants  had  accepted  the  bill, 
and  before  it  became  due,  and  before  it  was  in- 
dorsed to  plaintiff,  W.  waived  the  acceptance  of 
the  bill,  and  exonerated  and  discharged  defendants 


225  Bills  of  Exchange  $  [DIGEST  OF  CASES.]  Promissory  Notes.    226 


from  the  payment  thereof,  and  that  no  person  ever 
gave  or  received  consideration  for  the  indorse- 
ment : — Held,  bad  for  want  of  an  averment  that 
W.  was  the  holder  of  the  bill  at  the  time  of  the 
alleged  waiver.  Steele  v.  Harmer  or  Benham,  14 
Mee.  &  W.  831;  3  Dowl.  &  L.  506 ;  15  Law  J.,  N. 
S.,  Exch.,  217. 

Assumpsit  by  indorsee  against  acceptor  of  a  bill, 
payable  to  the  order  of  C.  Plea,  that,  before  the 
making  and  accepting  of  the  bill,  C.,  being  a  tra- 
der, became  and  was  adjudged  bankrupt,  and  that 
assignees  of  his  estate  and  effects  were  appointed  ; 
that  C.  had  never  obtained  his  certificate  ;  that  the 
bill  was  made  and  accepted  after  the  bankruptcy 
of  C.,  and  that,  after  the  commencement  of  the 
suit,  the  assignees  required  the  defendant  to  pay 
to  them  the  said  bill  of  exchange,  by  reason 
whereof  they  were  entitled  to  the  amount  of  the 
bill  : — Held,  that  defendant  was  estopped,  by  his 
acceptance  of  the  bill  payable  to  the  order  of  C., 
from  saying  that  C.  was  incapable  of  transferring 
the  bill  by  indorsement.  Braithwaite  v.  Gardner, 
15  Law  J.,  N.  S.,  Q.  B.,  187  ;  10  Jur.  591. 

Plea  by  E.,  one  of  three  persons  sued  as  ac- 
ceptor of  a  bill  of  exchange,  that,  before  and  at 
the  time  &c.,  the  defendants  were  partners,  upon 
the  terms  that  neither  of  them  should,  without  the 
consent  of  the  others,  accept  any  bill  of  exchange 
in  the  name  of  the  firm,  otherwise  than'  for  the 
bona  fide  debts  or  liabilities  of  the  firm  ;  and  that 
the  said  bill  was  accepted  by  the  other  defendants 
in  the  name  of  the  firm,  without  the  consent  of 
the  defendant  E.,  and  in  fraud  of  him,  and  in  vio- 
lation of  the  said  terms  of  partnership,  and  was 
delivered  by  the  other  defendants  to  the  plaintiff 
for  money  owing  to  the  plaintiff  from  one  of  them, 
and  not  for  any  debt  or  liability  of  the  firm,  of  all 
which  the  plaintiff  had  notice  at  the  time  of  the 
delivery  of  the  bill  to  him ;  and  that  there  never 
was  any  value  or  consideration,  except  as  afore- 
said, for  the  acceptance  of  the  bill,  or  for  the  pay- 
ment thereof  by  the  defendant  E.;  and  that  he  held 
and  holds  the  same  without  value  or  consideration, 
concluding  with  a  verification  : — Held,  on  special 
demurrer,  a  bad  plea,  as  being  an  argumentative 
denial  of  the  acceptance.  Grant  v.  Enthoven, 
1  Exch.  Rep.  382;  17  L.  J.,  Exch.,  70. 

Indorsee  against  three  defendants  as  acceptors 
of  a  bill  of  exchange  drawn  on  "  E.  M.  and  others, 
trustees  ofClareiice  Temperance  Hall,  Liverpool," 
and  accepted  thus — "Accepted,  E.  M."  The 
three  defendants,  with  E.  M.  and  another,  were 
the  five  trustees  of  a  body  of  persons  associated 
together  for  the  purpose  of  building  the  Tempe- 
rance Hall.  E.  M.  had  authority  from  all  the  trus- 
tees to  accept  the  bill  on  their  behalf: — Held,  that 
the  defendants  were  bound  by  the  acceptance, 
though  it  did  not  show  on  the  face  of  it  that  E.  M. 
intended  to  accept  not  individually,  but  for  himself 
and  four  others.  Jenkins  v.  Morris,  16  M.  &  W. 
877. 

If  a  principal  authorizes  an  agent  to  accept  a 
bill,  such  principal  is  liable  as  acceptor,  though 
wrongfully  described  by  his  agent  in  the  accept- 
ance. Lindus  v.  Bradwell,  12  Jur.  230;  17  L.  J., 
C.  P.,  12. 

In  an  action  by  a  bona  fide  indorsee  against  the 
acceptor  of  a  bill  of  exchange,  the  defendant  is 
estopped  from  pleading  that  the  drawer  and  first 
indorser  was  an  uncertificated  bankrupt  when  the 
acceptance  was  given.  Braithwaite  v.  Gardiner, 
8  Q.  B.  473. 

Agents.} — A.,  in  a  letter  to  B.,  inclosed  a  bill 
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drawn  on  B.,  and  another  bill  drawn  by  C.  for  the 
same  amount.  Before  the  letter  arrived,  B.  ab- 
sconded, having  a  letter  for  E.,  authorizing  him, 
in  B.'s  name,  to  indorse  any  bills  which  might  be 
remitted  to  B.,  and  to  deliver  such  bills  to  F.,  or 
to  negotiate  them,  and  deliver  the  proceeds  to  F., 
•against  any  liability  F.  might  be  under  for  B.'s  ac- 
count : — Held,  that  the  authority  only  applied  to 
bills  remitted  to  B.  as  his  own  property,  and  that 
the  bill  drawn  upon  D.,  and  which  D.  accepted, 
was  not  such  a  bill;  and,  therefore,  that  an  in- 
dorsement thereof  by  E.  in  the  name  of  B.,  gave 
no  right  of  action  to  G.,  an  innocent  holder,  against 
D.,  the  acceptor.  Fearn  v.  Filica,  7  Man.  &  G.  513. 

The  defendants  agreed  by  deed  to  form  them- 
selves into  a  mining  company;  that  one  B.  should  be 
the  resident  director  or  manager  of  the  mine  ;  that 
he  should  employ  workmen,  provide  all  needful 
implements,  materials,  and  machinery,  and  so 
direct  the  mine  as  most  effectually  to  promote  the 
interests  of  the  company;  that  he  should  transmit 
to  the  secretary  his  accounts  monthly  of  the  sums 
paid  for  wages,  salaries,  materials,  and  otherwise, 
together  with  a  statement  of  all  debts  and  liabili- 
ties due  from  the  company  ;  provided  always,  that 
he  should  not  expend  or  engage  the  credit  of  the 
company  for  any  sum  exceeding  501.  in  any  one 
month,  without  the  express  authority  in  writing  of 
the  managing  directors  : — Held,  that  under  this 
deed  B.  had  no  authority  to  bind  the  company  by 
the  acceptance  of  bills  of  exchange.  Brown  v. 
Byers,  16  M.  &  W.  252 ;  16  Law  J.,  Exch.,  112. 

Partners.}  — Where  Thomas  Seymour  and  Sarah 
Ayres  carried  on  business  in  the  name  of  Seymour 
and  Ayres,  and  Seymour  signed  a  promissory  note, 
"Thomas  Seymour,  Sarah  Ayres:" — Held,  that 
this  was  a  sufficient  signature  in  the  name  of  the 
firm,  and  was  binding  upon  Ayres.  Norton  v.  Sey- 
mour, 11  Jur.  312;  16  Law  J.,  C.  P.,  100. 

In  an  action  against  A.  B.  and  C.D.  upon  a  pro- 
missory note  signed  by  A.  B.  in  the  names  of  him- 
self and  C.  D.,  it  appeared,  that  the  business  in 
respect  of  which  the  note  was  given  had  formerly 
been  carried  on  by  C.  D.,  and  thatC.  D.  had  admitted 
that  she  was  a  partner: — Held,  that  a  circular 
issued  by  A.  B.,  stating  that  the  business  would 
in  future  be  carried  on  in  the  name  of  B.  &  D., 
was  admissible  in  evidence,  though  not  distinctly 
brought  home  to  C.  D.  Norton  v.  Seymour,  3  C.  B. 
792. 

Held,  also,  that  a  signature  of  the  note  by  the 
names  and  surnames  of  the  respective  parties  was 
a  sufficient  signature  to  charge  the  partnership.  Ib. 

A  plea  by  one  of  three  partners  sued  upon  a  bill 
of  exchange  that  it  was  accepted  in  violation 
of  the  terms  of  the  partnership  deed,  and  fora 
private  debt  of  one  of  the  partners,  amounts  to  an 
argumentative  denial  of  the  acceptance,  and  is 
therefore  bad  on  demurrer.  Grant  v.  Enthoven, 
1  Exch.  Rep.  382  ;  17  L.  J.,  Exch.,  70. 

Infants.] — The  declaration  stated,  that  the  plain- 
tiff drew  his  bill  of  exchange,  to  wit,  on  the  16th 
of  February,  1846,  which  the  defendant  after- 
wards accepted,  to  wit,  on  the  day  and  year 
aforesaid.  The  plea  stated,  that  the  defendant 
accepted  the  said  bill  whilst  he  was  an  infant, 
being  at  the  time  of  its  acceptance  without  a  date; 
that  the  plaintiff  afterwards  altered  the  bill  by- 
writing  a  date  thereon,  and  that  there  never  was 
any  license  or  ratification  given  by  the  defendant 
to  such  alteration,  after  he  attained  the  age  of 
twenty-one  years.  Verification: — Held,  that  the 
plea  was  a  good  plea  ;  and  that  it  disclosed  only 
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a  single  defence — infancy.    Harrison  v.  Cotgreave, 
16  Law  J.,  C.  P.,  198. 

To  a  declaration  on  a  bill  of  exchange  against 
the  defendant  as  acceptor,  he  pleaded  that  he  ac- 
cepted the  bill  while  he  was  an  infant,  it  being 
without  date  at  the  time  of  the  acceptance  ;  that 
the  plaintiff  afterwards  altered  the  bill  by  writing 
a  date  thereon  ;  and  that  there  never  was  any 
license  or  ratification  by  the  defendant  to  such 
alteration  after  he  attained  the  age  of  twenty- one 
years : — Held,  on  special  demurrer,  that  the  plea 
was  not  bad  for  duplicity.  Harrison  v.  Cotgreave, 
5  Dowl.  &  L.  169— C.  P. 

A  declaration  by  an  indorser  against  the  ac- 
ceptor of  a  bill  of  exchange  stated  that  the  bill 
was  drawn  on  the  20th  of  September,  1847,  pay- 
able four  months  after  date  ;  and  that  the  defend- 
ant then  accepted  the  said  bill.  Plea,  infancy  of 
the  defendant.  It  was  proved  that  the  defendant 
became  of  full  age  on  the  24th  of  December, 
1847  : — Held,  that  this  was  no  evidence  of  the  de- 
fendant's being  an  infant  at  the  time  of  his  accept- 
ing the  bill.  Harrison  v.  Clifton,  17  L.  J.,  Exch., 
233. 

Husband  and  Wife.] — A  feme  sole,  payee  of  a 
promissory  note,  payable  with  interest,  marrie,d, 
and  her  husband  survived  her: — Held,  first,  that, 
in  an  action  on  the  note  by  her  administrator,  the 
note  did  not  become  the  property  of  the  husband, 
but  passed  to  her  administrator,  though  the  hus- 
band had  received  the  interest  during  her  life,  for 
that  he  did  not  thereby  reduce  the  chose  in  action 
into  possession.  Hart  v.  Stephens,  6  Q.  B.  937. 

Held,  secondly,  that  the  payment  of  such  in- 
terest in  the  wife's  lifetime  to  the  husband  within 
six  years  before  action  brought  must  be  considered 
as  made  to  him  in  the  character  of  agent  to  the 
wife,  and  was  an  answer  to  a  plea  of  the  Statute 
of  Limitations.  Ib. 

Held,  thirdly,  that,  under  stat.  6  &  7  Viet.  c.  85, 
s.  l,the  husband  was  a  competent  witness  in  such 
action  to  prove  the  payment  of  interest.  Ib. 

Action  by  payee  against  maker  of  a  note.  Plea, 
that  plaintiff  was  wife  of  F.  G.,  and  that  the  con- 
sideration for  the  note  was  a  loan  of  money  of 
F.  G.,  which  was  advanced  by  plaintiff  to  defend- 
ant without  his  authority;  and  that  plaintiff  took, 
and  always  held,  and  holds  the  same,  without  the 
authority  of  F.  G.;  and  that  plaintiff  never  had 
any  property  or  right  to  the  note,  or  to  receive 
payment  thereof: — Held,  an  informal  plea  of  co- 
verture, and,  therefore,  a  bad  plea  in  bar.  Guyard 
v.  Sutton,  15  Law  J.,  N.  S.,  C.  P.,  225;  10  Jur. 
459. 

In  assumpsit  by  payee  against  maker  of  a  pro- 
missory note,  defendant  pleaded,  that,  when  the 
note  was  made,  plaintiff  was  the  wife  of  B.,  and 
that  after  the  making,  and  while  plaintiff  was  the 
wife  of  °..,  he  elected  to  take  and  have  the  said 
note  in  V,s  marital  right,  and  then  caused  the 
plaintiff  to  indorse,  and  she  by  his  authority  did 
then  indorse  the  note,  and  B.  then  delivered  it  so 
indorsed  to  F.;  and  that  afterwards,  and  after  the 
note  became  due,  and  before  action  brought,  B. 
died;  and  that  afterwards,  and  before  action 
brought,  the  note  came  to  plaintiff's  possession 
by  delivery  from  F.  Qusere,  supposing  that  the 
words  '•  elected  to  take,"  &c.,  and  "caused  the 
plaintiff  to  indorse,"  &c.,  contained  averments  of 
two  distinct  acts,  whether  the  plea  was  not  bad 
for  duplicity.  But,  assuming  that  the  whole  merely 
stated  one  transaction — Held,  on  special  demurrer, 


that  the  plea  was  bad;  because  it  did  not  clearly 
show  such  a  reduction  of  the  note  into  possession 
by  the  husband  as  disentitled  the  wife  to  sue  upon 
it  after  his  death.  Scarpellini  v.  Atcheson,  1  Q.  B. 
864. 

In  an  action  by  payee  against  maker  of  a  promis- 
sory note,  defendant  pleaded  the  Statute  of  Limi- 
tations. Replication,  that  when  the  cause  of  ac- 
tion accrued  plaintiff  was  the  wife  of  B.,  and  that 
she  continued  to  be  so  until  &c.,  when  B.  died, 
and  plaintiff  became  discovert,  and  that  she  sued 
within  six  years  after  the  death: — Held,  a  good 
replication.  Ib. 

Rejoinder,  that  plaintiff  was  a  feme  covert  of  B. 
until  the  time  of  his  death,  as  in  the  replication 
mentioned  ;  that  the  note  was  payable  to  her  or- 
der, and  that  before  it  was  due  B.  authorized  her 
to  indorse  it  in  blank  in  her  own  name  and  deliver 
it  to  F.,  which  she  did  for  value;  that  when  the 
note  became  due,  and  more  than  six  years  before 
action  brought,  the  note  was  in  the  hands  of  an- 
other indorsee,  who  presented  it  for  payment,  and 
that  afterwards,  and  before  action  brought,  the 
note  came  to  the  possession  of  plaintiff  by  delivery 
from  the  last-mentioned  indorsee,  who  was  then 
entitled  to  sue  thereon  : — Held,  on  special  demur- 
rer, that  the  rejoinder  was  bad  ;  for  either  the  mat- 
ter alleged  was  a  departure,  after  pleading  the 
Statute  of  Limitations,  which  plea  admitted  an  ori- 
ginal right  of  action,  or,  if  the' rejoinder  was  con- 
fined to  the  matter  stated  in  the  replication,  it  was 
no  answer,  for  want  of  denial,  that  the  action 
was  brought  within  six  years  after  the  husband's 
death.  Ib. 

To  a  count  against  the  maker  of  a  promissory 
note,  he  pleaded  in  bar,  that,  at  the  time  of  mak- 
ing the  note  the  plaintiff  was  the  wife  of  A.,  that 
the  consideration  for  the  note  was  the  loan  of 
money  of  A.,  advanced  by  the  plaintiff  to  the  de- 
fendant without  A.'s  authority  and  against  his 
will ;  that  plaintiff  took  the  note,  and  held  and  still 
holds  the  same  without  the  authority  and  against 
the  will  of  A.,  and  that  he  never  had  any  property 
in,  or  right  to,  the  note: — Held,  an  informal  plea 
of  coverture.  Guyard  v.  Sutton,  3  C.  B.  153. 

A  bill  of  exchange  was  drawn  upon  the  plaintiff, 
and  accepted  by  his  wife  in  her  name,  she  having 
authority  to  accept  for  him  : — Held,  that  the  plain- 
tiff was  liable  on  the  bill  as  acceptor.  Lindus  v. 
Bradwell,  12  Jur.  230;  17  L.  J.,  C.  P.,  121. 

Public  Companies.] — The  directors  of  a  com- 
pany incorporated  by  act  of  Parliament  for  making 
a  cemetery,  being  empowered  thereby  to  make 
contracts  and  bargains  touching  the  undertaking, 
and  to  do  and  transact  all  other  matters  which 
shall  be  requisite  to  be  done  and  transacted  for 
the  direction  and  management  of  the  affairs  of  the 
company,  are  not  thereby  authorized  to  raise 
money  for  the  purposes  of  the  undertaking,  by  ac- 
cepting or  indorsing  bills  of  exchange.  Steele  v. 
Harmer,  or  Benham,  14  Mee.  &  W.  831;  3  Dowl. 
&  L.  506 ;  15  Law  J.,  N.  S.,  Exch.,  217. 

In  an  action  against  a  joint-stock  company  upon 
a  promissory  note,  the  declaration  stated  that  the 
company  was  completely  registered  ;  that  one  S. 
P.  and  one  C.  L.,  then  being  two  of  the  directors 
of  the  company,  made  their  promissory  note,  and 
thereby  promised  to  pay  to  the  plaintiff  or  his  or- 
der 32/.  4s.  9d.,  the  balance  of  the  plaintiff's  ac- 
count due  from  the  company,  which  note  was  then 
signed  by  S.  P.  and  C.  L.,  and  was  then  made  by 
them,  and  in  their  names,  and  on  behalf  of  the 
company,  and  then  was  and  is  expressed  by  them 
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to  be  made  on  behalf  of  the  company,  and  was 
then  countersigned  by  the  secretary  of  the  com- 
pany in  consideration  of  the  premises,  and  there- 
upon the  company  then  promised  the  plaintiff  to 
pay  him  the  amount  of  the  note  according  to  the 
tenor  and  effect  thereof: — Held,  bad  on  general 
demurrer.  Thompson  v.  Universal  Salvage  Com- 
pany, 1  Exch.  Rep.  694  ;  17  L.  J.,  Exch.,  118. 

Stamps.] — Quaere,  whether  the  stamp  laws  can 
be  pleaded  in  bar  of  an  action  on  a  promissory 
note  or  bill  of  exchange  ;  but  that  at  all  events 
they  can  only  be  so  pleaded  in  cases  where  the 
instrument  cannot  be  made  good  by  being  stamped 
before  the  trial.  Bradley  v.  Bardsley,  14  Mee.  & 
W.  873;  3  Dowl.  &  L.  476;  15  Law  J.,  N.  S., 
Exch.,  115. 

The  insertion  of  the  words  "for  value  received" 
will  not  render  an  I  0  U  liable  to  a  note,  or  to  an 
agreement  stamp.  Goulds  v.  Coombs,  1  C.  B.  543. 

In  an  action  by  indorsee  against  payee,  upon 
the  following  instrument: — "On  demand,  I  pro- 
mise to  pay  W.  T.  H.,  or  order,  500/.,  for  value 
received,  with  interest ;  and  I  have  lodged  with 
the  said  W.  T.  H.  the  counterpart  leases,  &c.  as 
a  collateral  security  for  the  said  5001.  and  inte- 
rest,"— Held,  that  the  latter  part  was  not  an 
"  agreement"  or  "  contract"  within  the  meaning 
of  stat.  55  Geo.  3,  c.  184,  Schedule,  Part  1, 
"Mortgage,"  and,  therefore,  that  the  instrument 
required  only  to  be  stamped  as  a  promissory  note. 
Fancourt  v.  Thorn,  15  Law  J.,  N.  S.,  Q.  B.,  344; 
10  Jur.  639. 

A  bill  of  exchange,  drawn  for  one  sum  in  Paris, 
and  accepted  for  a  smaller  sum  in  England,  was 
altered  to  correspond  with  the  acceptance :  it 
was  not  shown  where  the  alteration  was  made  : 
— Held,  that  no  stamp  was  necessary.  Hamelin 
v.  Bruck,  15  Law  J.,  N.  S.,  Q.  B.,  343. 

In  an  action  by  indorsee  against  the  acceptor 
of  a  bill,  which  upon  the  face  of  it  purported  to 
be  a  foreign  bill, — Held,  that  defendant  was  not 
estopped  from  showing,  that,  though  dated  abroad, 
the  bill  was  in  fact  drawn  in  London  ;  although  it 
was  proved  that  this  was  done  at  his  express  re- 
quest, and  that  plaintiff,  who  took  the  bill  for 
value,  was  not  cognizant  of  the  circumstances. 
Steadman  v.  Duhamel,  1  C.  B.  8SS. 

The  stamp  is  not  exhausted  till  after  payment 
on  behalf  of  the  drawer  in  the  case  of  an  accom- 
modation bill.  Thomas  v.  Fenton,  2  B.  C.  Rep. 
68 ;  11  Jur.  633  ;  16  Law  J.,  Q.  B.,  362— Erie. 

Payment,  within  the  55  Geo.  3,  c.  184,  s.  19,  of 
a  bill  of  exchange,  so  as  to  render  it  no  longer 
negotiable,  must  be  a  payment  by  the  party  ulti- 
mately liable.  Thomaa  v.  Fenton,  5  Dowl.  &  L. 
28— B.  C.— Coleridge. 

Therefore,  where  a  bill  of  exchange  indorsed 
in  blank  by  the  drawer  was  overdue  and  unpaid, 
and  an  action  had  been  commenced  by  C.,  the 
holder,  against  the  acceptor,  and  the  plaintiff, 
who  was  a  stranger  to  the  bill,  paid  the  amount 
of  the  bill  and  costs  to  C.,  who  delivered  the  bill 
to  him — Held,  that  the  plaintiff  might  maintain  an 
action  on  the  bill  against  the  drawer,  and  that  the 
bill  did  not  require  a  fresh  stamp,  as  being-  re- 
issued after  payment.  Ib. 

In  an  action  by  the  indorsee  against  the  acceptor 
of  a  bill  of  exchange  dated  abroad,  the  defendant 
is  not  estopped  from  showing  that  the  bill  was 
drawn  in  England,  and  improperly  stamped  as  an 
inland  bill  j  and  that  is  a  fact  to  be  determined 


by  the  judge. — Bennison  v.  Jewison,  12  Jur.  485 — 
Exch. 

Indorsee  against  Acceptor.]  — Count  on  a  bill  of 
exchange  drawn  by  C.  W.,  payable  to  her  order, 
accepted  by  the  defendant,  and  indorsed  by  C.  W. 
to  the  plaintiff.  Plea,  that  C.  W.,  before  and  at 
the  time  of  the  indorsement,  was  and  still  is  the 
wife  of  one  E.  W.,  and  that  he  never  authorized 
or  consented  to  the  indorsement  by  her : — Held, 
that  the  plea  was  bad,  on  the  principle  that  a 
person  shall  not  dispute  the  power  of  another  to 
indorse  an  instrument,  when  he  asserts  by  the 
instrument  that  the  other  has  such  power.  Smith 
\.  Marsack,  12  Jur.  1050— C.  P. 

Alteration.] — To  a  declaration  on  a  note,  dated 
15th  of  April,  1845,  defendants  pleaded,  that  at 
the  time  the  note  was  made  and  signed  by  them 
they  promised  to  pay  the  sum  therein  mentioned, 
without  specifying  any  time  for  payment;  that 
after  the  note  was  made  and  issued  and  was  com- 
plete and  delivered  to  plaintiff,  the  note  was,  by 
consent  of  defendants,  but  without  the  same  being 
re-stamped,  altered  by  plaintiff  in  a  material  part, 
by  making  the  same  payable  on  or  before  the  15th 
of  April,  1845.  Replication,  that,  before  and  at 
the  time  of  making  and  issuing  and  completing  the 
note,  and  before  the  alteration  was  made,  it  was 
meant  and  intended  by  plaintiff  and  defendants, 
that  the  note  should  be  payable  on  the  15th  of 
April,  1845,  but  by  mistake  the  note  was  made  and 
issued  and  complete  without  specifying  any  time 
for  payment ;  and  that  the  alteration  was  made  for 
the  purpose  and  with  the  intent  of  correcting  the 
mistake.  Rejoinder,  that,  before  and  at  the  time 
of  the  making  of  the  note,  it  was  not  meant  and 
intended  that  the  note  should  be  payable  on  the 
loth  of  April,  1845  : — Held,  that  the  rejoinder  was 
bad,  for  putting  in  issue  the  intention  of  the  par- 
ties before  as  well  as.  at  the  time  of  making  the 
note.  Bradley  v.  Bardsley,  3  Dowl.  &  L.  476; 
14  Mee.  &.  W.  873;  15  Law  J.,  N.  S.,  Exch.,  115. 

Held,  also,  that  the  plea  was  bad,  for  not  show- 
ing that  the  alteration  was  made  under  circum- 
stances which  rendered  the  note  invalid,  unless 
re-stamped.  Ib. 

Semble,  that  the  replication  was  also  bad,  for 
not  showing  that  the  note  was  not  complete  at  the 
time  of  the  alteration.  Ib. 

A  bill  of  exchange  was  drawn  in  Paris  for  cent- 
vingt-quatre  livres  sterling  et  deux  pence  upon, 
and  was  accepted  by  B.  in  London,  for  12.2.1.  Os. 
2d.,  and  returned  without  altering  the  words  in 
the  body  of  the  bill.  When  produced  at  the  trial, 
the  word  "  quatre"  had  a  line  drawn  through  it, 
and  it  was  altered  to  make  it  conformable  with 
the  acceptance  : — Held,  that  the  alteration  did  not 
vacate  the  bill,  inasmuch  as  it  appeared  to  have 
been  made  with  the  consent  of  the  acceptor,  and 
in  accordance  with  the  .original  intention  of  the 
parties;  that  the  bill  might  be  declared  upon  as  a 
bill  drawn  for  the  sum  for  which  it  was  accepted  ; 
and  that  it  lay  upon  the  party  objecting  to  the 
want  of  a  stamp  to  show  that  the  alteration  was 
made  in  England.  Hamelin  v.  Bruck,  10  Jur. 
1094— Q.  B. 

B.,  C.,  D.,  and  E.  gave  a  joint  and  several  pro- 
missory note  to  A.  for  2002.  and  interest,  as  se- 
curity for  a  loan  to  A.  On  the  death  of  E.,  B. 
obtained  the  note  from  A.  for  the  purpose  of  pro- 
curing the  signature  of  an  additional  party,  and,  to 
secure  its  return,  B.  and  C.  signed  the  following 
document: — I  owe  Mr.  A.  the  sum  of  200/.,  for 
value  received.  The  note  was  returned  by  B.  to 
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A.,  with  the  name  of  F.  added,  but  the  I  0  U  was 
not  given  up.  The  alteration  was  made  with  the 
assent  of  all  parties  : — Quaere,  whether  the  addi- 
tion of  the  fifth  name  was  such  a  material  altera- 
tion as  to  avoid  the  note.  Gould  v.  Coombs,  1  C. 
B.  543. 

Assuming  it  to  be  so, — Held,  in  ah  action  by  A. 
against  B.,  that,  inasmuch  as  the  note  was  free 
from  objection  at  the  time  the  I  O  U  was  given,  it 
was  admissible  in  evidence  in  support  of  a  count 
upon  an  account  stated.  Ib. 

And  that,  A.  assenting  to  a  verdict  being  en- 
tered against  him  upon  the  count  on  the  note,  he 
was  entitled  to  a  verdict  for  200/.  on  the  account 
stated,  although  the  particulars  of  demand  merely 
alleged  that  the  action  was  brought  to  recover  the 
amount  of  the  note.  Ib. 

Declaration  alleged,  that  plaintiff,  in  France, 
drew  a  bill,  for  a  sum  named,  on  defendant,  which 
defendant  accepted.  Issues  were  joined:  first, 
on  a  plea  of  non-acceptance  ;  secondly,  on  a  tra- 
verse of  a  plea  alleging  that  the  plaintiff,  after 
the  acceptance  and  without  defendant's  consent, 
changed  the  purport  of  the  bill  by  altering  the  sum 
for  which  it  was  drawn.  On  the  trial,  it  appeared 
that  the  bill  was  originally  drawn  at  Paris  for  a 
larger  sum  than  that  named,  but  that  defendant 
had  accepted  for  a  smaller  sum.  In  the  body  of 
the  bill  the  sum  originally  named  had  been  altered 
to  that  for  which  defendant  had  accepted,  but  it 
did  not  appear  by  whom,  or  at  what  time  or  place, 
the  alteration  had  been  made.  No  stamp  was  on 
the  bill  : — Held,  that  plaintiff  was  entitled  to  a 
verdict  on  both  issues  ;  the  acceptance  by  the  de- 
fendant furnishing  evidence  that  he  assented  to  the 
insertion  of  the  smaller  sum,  and  it  not  being 
shown  that  the  alteration,  even  if  made  by  the 
parties  contrary  to  their  original  intention,  was 
made  in  England,  so  as  to  render  a  stamp  requi- 
site. Hameline  v.  Bruck,  9  Q.  B.  306. 

In  an  action  by  indorsee  against  the  drawer  of  a 
bill,  the  defendant  pleaded,  that,  after  the  making 
of  the  bill,  and  after  it  was  completely  issued  and 
negotiated  and  indorsed  by  him,  certain  persons, 
to  the  defendant  unknown,  without  his  consent, 
altered  the  date  o'f  the  bill.  It  appeared  that  the 
bill  had  been  altered  by  the  acceptor  after  it  had 
been  made  and  indorsed  by  the  defendant : — Sem- 
ble,  that  the  plea  was  proved  in  substance.  Clark 
v.  Bell,  12  Jur.  421— Exch. 

Consideration.]  — To  an  action  against  the  maker 
of  a  promissory  note,  payable  three  months  after 
date,  the  defendant  pleaded  that  the  promissory 
note  was  made  and  delivered  by  him  to  the  plain- 
tiff for  and  on  account  of  a  judgment  debt  re- 
covered by  the  plaintiff  against  him ;  and  that, 
except  as  aforesaid,  there  never  was  any  considera- 
tion or  value  for  the  making  or  delivery  of  the 
said  note  to  the  plaintiff: — Held,  that  the  plea  was 
bad,  inasmuch  as  it  showed  there  was  an  existing 
debt  on  account  of  which  the  note  was  made,  and 
the  giving  of  the  note  was  evidence  of  an  agree- 
ment by  the  plaintiff  to  suspend  his  remedy  up. in 
the  judgment,  which  was  a  sufficient  consideration 
for  the  note.  Baker  v.  Walker,  14  Mee.  &  W. 
465;  3  Dowl.  &  L.  46. 

It  is  no  answer  to  an  action  on  a  promissory 
note,  that  it  was  given  on  account  of  an  attorney's 
bill  not  delivered,  pursuant  to  6  &  7  Viet.  c.  79, 
before  action  brought.  Jeffreys  v.  Evans,  14  Mee. 
&  W.  210;  3  Dowl.  &  L.  152. 

To  an  action  by  indorsee  against  the  maker  of 
a  note,  defendant  pleaded;  that  he  made  the  note 


and  indorsed  it  to  the  London  and  Westminster 
Bank,  as  a  collateral  security  for  certain  advances 
made,  or  to  be  made,  to  the  Marylebone  Bank, 
upon  the  terms,  that,  if  those  advances  should  be 
repaid  before  the  note  became  due,  defendant 
should  not  be  called  upon  to  pay  it.  The  plea 
then  averred  that  the  advances  so  made  were  re- 
paid before  the  note  became  due  ;  that  he  had  no 
value  for  his  indorsement ;  and  that  the  note  was 
indorsed  to  plaintiff  after  it  became  due.  Repli- 
cation de  injuria  : — Held,  that  it  was  an  essential 
allegation,  without  which  the  plea  must  fail,  that 
the  advances  were  repaid  before  the  note  became 
due ;  and,  therefore,  that  it  was  a  misdirection  for 
the  judge,  on  the  trial  of  this  issue,  to  tell  the 
jury,  that,  if  the  note  was  given  as  a  part  security 
for  the  advances  so  made  to  the  Marylebone  Bank, 
defendant  was  entitled  to  a  verdict.  Richards  v. 
Macey,  14  Mee.  &  W.  484. 

Transfer  by  Indorsement.]  —  Action  on  a  bill 
drawn  by  W.  upon  and  accepted  by  three  defend- 
ants, payable  to  the  order  of  W.,  and  indorsed  by 
him  to  plaintiff.  Plea,  that,  after  defendants  ac- 
cepted the  bill,  and  before  it  became  due,  it  was 
delivered  on  the  day  and  year  when  it  was  so 
accepted  to  W.;  and  that,  after  the  bill  was  so 
accepted  and  delivered,  and  while  W.  was  the 
holder  and  payee,  and  before  the  bill  became  due, 
W.  indorsed  the  bill  to  H.,  one  of  the  defendants  ; 
and  it  then  went  on  to  state  that  he  did  so  with 
the  intention  to  divest,  and  did  thereby  divest 
himself  of  all  title  in  the  bill;  and  that  H.  after- 
wards delivered  the  bill  to  plaintiff,  which  delivery 
constituted  the  indorsement  in  the  declaration  : — 
Held,  on  special  demurrer,  that  this  plea  was  bad, 
as  being  an  argumentative  denial  of  the  indorse- 
ment;  that  it  ought  to  have  concluded  with  a 
traverse  of  the  indorsement,  or  to  have  confessed 
and  avoided,  by  stating  that  the  bill  was  indorsed 
to  H.  in  blank,  so  that  he  might,  by  simple  de- 
livery, have  transferred  it  to  plaintiff,  and  plaintiff 
have  alleged  an  indorsement  by  W.  to  him  ;  and 
semble,  that,  in  substance,  it  was  no  answer  to 
the  action.  Steele  v.  Harmer  or  Benham,  14  Mee. 
&  W.  831;  3  Dowl.  &  L.  506;  15  Law  J.,  N.  S., 
Exch.,  217. 

Qusre,  whether  a  plea  similar  to  the  above,  but 
alleging  that  the  bill  was  indorsed  by  H.  (one  of 
the  acceptors,  and  the  holder  of  the  bill)  to  plain- 
tiff after  it  became  due,  is  good.  Ib. 

Assumpsit  by  indorsees  against  indorser  of  a 
bill  of  exchange  drawn  by  W.  &  Co.  on  H.,  in- 
dorsed by  W.  &  Co.  to  the  defendant,  and  by  the 
defendant  to  the  plaintiff.  Plea,  that  W.  &  Co. 
are  the  plaintiffs,  and  no  other  persons  ;  that  the 
plaintiffs,  and  no  other  persons,  are  the  makers 
of  the  bill,  and  the  persons  to  whose  order  it  was 
payable,  and  the  persons  who  indorsed  to  the 
defendant,  and  who  are  liable  to  him  as  such 
indorsers  in  event  of  payment  of  the  bill  by  him. 
Replication,  that,  at  the  time  of  the  drawing  of 
the  bill,  H.  was  indebted  to  the  plaintiffs  in  the 
amount  of  the  bill,  and  thereupon  it  was  agreed 
between  the  plaintiffs  and  H.,  that,  in  considera- 
tion that  H.  would  procure  the  defendant  to  in- 
dorse and  become  surety  as  indorsee  to  the  plain- 
tiffs of  the  bill,  that  would  give  time  to  H.  for 
payment  of  the  debt ;  that  the  parties,  in  pursu- 
ance of  this  agreement,  drew  and  indorsed  the 
bill  as  in  the  declaration  mentioned,  and  the 
defendant,  for  the  accommodation  of  H.,  indorsed 
it  to  the  plaintiffs,  with  the  intent  of  thereby  be- 
coming surety  as  indorser  to  the  plaintiffs  of  the 
bill;  that  H.,  in  further  pursuance  of  the  agree- 
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ment,  delivered  the  bill  so  indorsed  to  the  plain- 
tiffs, and  the  plaintiffs  gave  time  to  H.;  and  that 
no  part  of  the  said  debt  had  been  paid  to  them: — 
Held,  first,  that  the  facts  disclosed  in  the  replica- 
tion showed  a  sufficient  title  in  the  plaintiffs  to 
sue  the  defendant  on  his  indorsement  to  them, 
notwithstanding  their  previous  indorsement  to  him. 
Wilder*  v.  Stevens,  15  Mee.  &  W.  208  ;  15  Law  J., 
N.  S.,  Exch.,  108. 

Held,  secondly,  that  the  replication  showed  a 
sufficient  consideration  for  the  defendant's  promise 
to  pay  the  plaintiffs  the  amount  of  the  bill.  Ib. 

Held,  thirdly,  that  it  was  not  a  departure  from 
the  declaration.  Ib. 

In  an  action  by  indorsee  against  indorser  of  a 
bill  of  exchange,  declaration  stated,  that  S.  drew 
his  bill  of  exchange  in  favour  of  defendant;  that 
defendant  indorsed  the  bill  to  plaintiff,  and  that 
the  acceptor  did  not  pay  it,  although  it  was  pre- 
sented for  payment,  of  which  defendant  had  notice. 
The  defendant  pleaded,  that,  after  the  indorse- 
ment to  plaintiff,  and  before  it  became  due, 
plaintiff,  being  the  holder,  indorsed  it  to  some 
person  unknown,  who  presented  it  to  G.  for  ac- 
ceptance ;  that  G.  refused  to  accept  it ;  and  that 
the  defendant  had  no  notice  of  the  dishonour  for 
non-acceptance  : — Held,  on  motion  to  enter  judgr 
ment  for  plaintiff  non  obstante  veredicto,  that  the 
plea  was  not  bad  in  omitting  to  state  that  plaintiff 
was  not  a  boVia  fide  indorsee  for  value,  or  before 
the  bill  became  due,  or  without  knowledge  of  the 
dishonour  for  non-acceptance  ;  defendant  not  being 
bound  to  make  these  averments.  Bartlett  v.  Ben- 
son, 14  Mee.  &  W.  733;  3  Dowl.  &  L.  274;  15 
Law  J.,  N.  S.,  Exch.,  23. 

Semble,  that  it  would  have  been  a  bad  replica- 
tion, that  the  unknown  person  indorsed  the  bill  to 
the  plaintiff  for  value  before  it  became  due,  and 
that  plaintiff  had  no  knowledge  of  the  dishonour 
for  non-acceptance,  &c.  Ib. 

A  bill  of  exchange  was  payable  to  "  Mrs.  E.  I., 
widow,  M.  I.,  spinster,  A.  M.  I.,  spinster,  and 
A.  M.,  the  wife  of  E.  B.,  or  order,  the  execu- 
trixes of  the  late  J.  I."  A.  was  indicted  for  forg- 
ing "  a  certain  indorsement  of  the  said  bill,  which 
indorsement  is  as  follows,  that  is  to  say,  'A.  M. 
I.' '  It  was  objected  that  the  bill  was  only  ne- 
gotiable on  the  indorsement  of  all  the  payees,  and, 
therefore,  that  this  was  not  a  forged  indorsement 
of  the  bill.  The  prisoner  was  convicted,  and  the 
judges  held  the  conviction  right.  Reg.  v.  Win- 
terbottom,  2  Car.  &  K.  37;  1  Den.  C.  C.  R.  41. 

A.  indorsed  a  promissory  note,  but  did  not 
deliver  it.  After  the  death  of  A., 'his  executor 
delivered  the  note  to  the  plaintiff: — Held,  that 
the  plaintiff  had  no  title  to  sue  on  the  note. 
Bromage  v.  Lloyd,  1  Exch.  Rep.  32;  16  Law  J., 
Exch.,  257. 

Declaration  in  assumpsit  stated,  that  E.  drew  a 
bill  of  exchange  on  defendants,  payable  to  order 
ofO.j  that  defendants  accepted;  that  O.  indorsed 
to  "  the  treasurer-general  of  the  Royal  Treasury 
of  Portugal ;"  and  that  C.,  then  being  the  trea- 
surer-general aforesaid,  indorsed  to  plaintiff. 
Pleas,  2d.  That  the  said  treasurer-general  of  the 
Royal  Treasury  of  Portugal  did  not  indorse  to 
plaintiff,  and  issue  thereon  :  3d.  That  the  said 
treasurer-general,  by  whom  the  indorsements 
were  alleged  to  have  been  made  at  the  time  when 
he  indorsed,  was  not  such  treasurer-general  as 
was  designated  and  intended  by  the  indorsement 
ofO.,  but  minister  of  a  hostile  Government,  and 


had  no  title  or  authority  to  indorse.  Replication, 
that  the  treasurer-general  -who  indorsed  was  the 
treasurer-general  designated  &c.,  (not  adding  at 
the  time  &c.),  and  issue  thereon.  It  was  proved 
that  the  bills  were  indorsed  for  the  use  of  M.,  then 
king  of  Portugal,  and  received  by  C.,  being  then 
and  at  the  time  of  the  first  indorsement  his  trea- 
surer, but  that,  after  M.'s  Government  had  been 
subverted  by  a  hostile  one  and  C.  removed  from 
office,  C.  indorsed  : — Held,  that  C.,  by  the  in- 
dorsement and  delivery  to  himself,  acquired  an 
absolute  title  to  the  bills  and  a  power  to  indorse, 
which  could  not  be  qualified  by  any  intention  of 
0.  not  expressed  in  the  indorsement,  even  if  such 
qualification  could  be  annexed  to  an  indorsement 
at  all  :  and  semble,  that  it  could  not,  and  that  it 
was  immaterial  whether  C.  was  treasurer-general 
at  the  time  of  his  indorsing  over  or  not,  and  that 
the  words  "  at  the  time,"  &c.,  were  therefore 
properly  omitted  from  the  issue  taken.  Soanes  v. 
Glyn,  8  Q.  B.  24. 

A  bill  of  exchange  bearing  several  indorsements 
in  blank  was  subsequently  indorsed  by  the  de- 
fendant to  the  plaintiffs  specially  in  these  terms  : 
"  Pay  Messrs.  B.  &  W.  &  Co.,  or  order.  W.  Mac- 
donald."  Then  followed  an  indorsement  per 
proc.  of  the  Eastwood  Company,  "  Thos.  Good- 
will." The  Eastwood  Company  and  the  firm  of 
Messrs.  B.  &  W.  &  Co.  consisted  of  the  same 
persons.  The  bill  afterwards  came  into  the  hands 
of  other  parties,  and,  being  presented  by  the 
holder  to  the  acceptor,  was  refused  payment,  on 
the  ground  of  its  not  having  been  indorsed  in 
terms  by  B.  &  W.  &  Co.  The  defendant,  on  the 
bill  being  returned  to  him,  and  payment  de- 
manded, suggested  that  the  words  B.  &  W.  &  Co. 
should  be  inserted  on  the  bill  under  his  indorse- 
ment, but  ultimately,  after  his  suggestion  had 
been  complied  with,  refused  to  pay  the  bill.  B.  & 
W.  &  Co.  accordingly  brought  an  action  against 
him,  to  which  he  pleaded  non-presentment  of  the 
bill: — Held,  that  the  defendant  had  no  right  to 
restrain  the  negotiability  of  the  bill  by  a  special 
indorsement,  that  the  presentment  was  sufficient, 
and  that  the  plaintiffs  were  entitled  to  recover. 
Walker  v.  Macdonald,  17  L.  J.,  Exch.,  377. 

Declaration  on  a  bill  of  exchange,  drawn  by  S., 
and  accepted  by  defendant,  and  indorsed  by  S.  to 
B.,  and  by  B.  to  plaintiff.  Plea,  that  defendant  ac- 
cepted the  bill  for  the  accommodation  of  S.  and 
B.,  and  without  value,  and  upon  the  terms  that  it 
might  be  indorsed  for  the  accommodation  of  S.  and 
B.  only  before  the  same  became  due,  and  not  after- 
wards ;  and  that  it  was  indorsed  to  plaintiff,  with- 
out the  consent,  privity,  or  default  of  defendant, 
after  it  became  due  : — Held,  bad.  Carruthers  v. 
West,  12  Jur.  79 ;  17  L.  J.,  Q.  B.,  4. 

A  declaration  stated,  that  the  defendants  made 
their  promissory  note,  and  thereby  promised  to 
pay  H.,  since  deceased,  or  order,  300/.;  that  H. 
indorsed  the  note  without  making  any  delivery 
thereof;  and  that  after  his  death  his  executrix 
transferred  the  note  to  the  plaintiffs,  to  wit,  by  de- 
livery thereof  to  them: — Held,  on  general  demur- 
rer, that  the  plaintiffs  had  no  title  to  sue  on  the 
note.  Bromage  v.  Lloyd,  5  Dowl.  &  L.  123;  1 
Exch.  Rep.  32. 

Re-indorsement.]  — In  an  action  on  a  bill  of  ex- 
change, the  declaration  stated,  that  certain  per- 
sons using  the  name  and  style  of  J.  B.  &  Co.,  by 
that  name  and  designation  drew  a  bill  of  exchange 
on  Messrs.  G.  &  E.  W.,  and  indorsed  it  to  the 
plaintiffs.  The  defendant  pleaded,  that  the  plain- 
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tiffs  were  the  persons  mentioned  in  the  declara- 
tion as  using  the  name  and  style  of  J.  B.  &  Co.; 
and  as  to  making  the  bill,  that  the  indorsement  of 
the  bill  to  the  defendant  was  in  fact  an  indorse- 
ment by  the  plaintiffs  in  the  said  name  and  style 
of  J.  B.  &  Co.,  and  that  they  so  indorsed  it  to  him 
before  he  indorsed  the  same  to  them  ;  and  that,  at 
the  time  of  his  so  indorsing  the  bill  to  the  plain- 
tiffs, they  were  liable  to  pay  the  amount  to  him, 
according  to  their  previous  indorsement.  The 
plaintiffs  replied,  stating  an  agreement  between 
them  and  the  defendant,  and  G.  &  E.  W.,  to  for- 
bear and  give  time  to  the  defendant  and  G.  &  E. 
W.  for  the  payment  of  another  bill  accepted  by 
G.  W.,  and  indorsed  by  E.  W.,  the  maker,  to  the 
defendant,  and  by  him  to  the  plaintiffs,  till  the 
time  for  the  payment  of  the  bill  declared  on  had 
elapsed,  and  then  averred  that  the  plaintiffs  had 
forborne  accordingly  : — Held,  that  the  replication 
was  bad,  as  being  a  departure  from  the  declara- 
tion. Boulcott  v.  Woolcott,  16  M.  &  W.  5«4 ;  17 
L.J.,  Exch.,  149. 

Indorsee  against  indorser.  A  count  stated  that 
O.  S.  made  his  bill  of  exchange,  and  directed  the 
same  to  C.  W.,  and  then  indorsed  it  to  the  defend- 
ant, who  indorsed  it  to  the  plaintiff.  Plea,  that 
O.  S.,  the  maker,  who  indorsed  to  the  defendant, 
and  the  plaintiff,  were  the  same  person.  Replica- 
tion, that  there  never  was  any  consideration  for 
the  indorsement  by  the  plaintiff  to  the  defendant, 
but  that  the  bill  was  so  indorsed,  in  order  that  it 
might  be  indorsed  by  the  defendant  to  the  plaintiff, 
for  the  purpose  of  the  defendant's  thereby  becom- 
ing surety,  as  such  indorser,  for  the  payment  of  a 
debt  due  from  C.  W.  to  the  plaintiff: — Held,  that 
the  replication  was  no  departure.  Smith  v.  Mar- 
sack,  12  Jur.  1050— C.  P. 

Failure  of  Consideration.] — The  defendant  hav- 
ing some  bark  to  sell,  applied  to  the  plaintiffs  to 
find  a  purchaser.  The  plaintiffs  applied  to  T., 
who  agreed  to  purchase  the  bark  if  equal  to  sam- 
ple. The  bark  having  been  shipped,  the  defend- 
ant sent  the  plaintiffs  the  invoice  and  requested 
them  to  accept  a  bill  of  exchange  for  the  price, 
which  they  did,  upon  the  offer  of  a  del  credere 
commission.  The  bark  not  being  equal  to  sample, 
T.  refused  to  accept  it,  and  the  plaintiffs  having 
been  called  upon  to  pay  the  bill  when  due  : — 
Held,  that  they  were  entitled  to  recover  the  amount 
of  the  bill  in  an  action  for  money  paid  to  the 
defendant's  use.  Hooper  v.  Treffry,  1  Exch.  Rep. 
17;  16  Law  J.,  Exch.,  233. 

Proof  of  Circumstances.]  — To  an  action  by  in- 
dorsee against  A.  and  B.  as  drawers  of  a  bill  of 
exchange  indorsed  to  C.,  and  by  him  to  the  plain- 
tiff, A.  pleaded  that  he  and  B.  were  in  copartner- 
ship as  brewers  ;  that  B.  made  and  indorsed  the 
bill,  using  the  name  of  the  firm,  in  fraud  of  A., 
and  not  for  the  purposes  of  the  copartnership,  but 
for  his  own  private  purposes,  viz.,  for  a  private 
debt  due  from  him  to  C.,  and  without  the  know- 
ledge or  consent  of  A.;  that  there  was  no  consid- 
eration or  value  to  him,  A.,  for  the  drawing  or 
indorsement  of  the  bill,  of  all  which  premises  C. 
at  the  time  of  the  indorsement  to  him  had  know- 
ledge and  notice  ;  and  that  at  the  time  when  the 
bill  was  indorsed  and  delivered  to  the  plaintiff  he 
had  full  knowledge  and  notice  of  all  the  premises 
in  the  plea  aforesaid. — Replication,  that  at  the 
time  when  the  bill  was  indorsed  and  delivered  to 
the  plaintiff,  he  had  not  any  such  knowledge  or 
notice  as  in  the  plea  mentioned,  and  issue  thereon. 
At  the  trial  the  jury  found  that  C.  had  no  know- 
ledge of  the  original  fraud  in  the  drawing  of  the 


bill,  but  that  the  plaintiff,  at  the  time  of  the  in- 
dorsement to  him,  had  knowledge  of  that  fraud  : 
— Held,  that  the  plea  was  not  proved.  May  v. 
Chapman,  16  M,  &  W.  355. 

Notice  of  Dishonour.]  — The  holder  of  a  bill  of 
exchange  may  take  advantage  of  a  notice  of  dis- 
honour given  by  any  party  who  is  himself  liable  to 
be  sued  on  the  bill,  and  would  on  paying  it  be  en- 
titled to  reimbursement ;  provided  that  such  notice 
were  given  in  sufficient  time  to  maintain  the  action 
if  that  party  were  suing  on  the  bill.  Harrison  v. 
Ruscoe,  15  Mee.  &  W.  231  ;  15  Law  J.,  N.  S., 
Exch.,  110;  10  Jur.  142. 

A  notice  given  by  an  agent  of  the  dishonour  of  a 
bill  need  not  state  on  whose  behalf  it  is  given  ;  and 
if  the  agent  through  mistake  state  it  to  be  given 
on  behalf  of  a  wrong  party,  this  will  not  avoid  the 
notice,  but  only  place  the  party  giving  it  in  the 
same  situation  with  respect  to  him  to  whom  it  was 
given,  as  if  the  representation  relative  to  the  per- 
son giving  the  notice  were  true.  Ib. 

In  an  action  by  indorsee  against  drawer  of  a  bill, 
it  appeared  that  notice  of  dishonour  had  been  sent 
to  defendant  by  plaintiff's  attorney,  in  a  letter  in 
which  it  was  stated  through  mistake  to  be  given 
on  the  part  of  a  prior  indorser,  who  was  not  dis- 
charged by  laches  in  the  holder,  and  which  notice 
was  in  sufficient  time  to  support  an  action  either 
by  that  party  or  the  holder: — Held,  that  plaintiff 
was  entitled  to  avail  himself  of  this  notice.  Ib. 

In  an  action  by  indorsee  against  indorser  of  a 
bill  accepted  payable  at  the  London  Joint-stock 
Bank,  it  appeared  that  the  notice  of  dishonour  de- 
scribed it  as  payable  at  the  London  and  Westmin- 
ster Joint-stock  Bank.  The  London  Joint-stock 
Bank  and  the  London  and  Westminster  Joint-stock 
Bank  were  distinct  banking  companies  in  London  : 
— Held,  that  the  notice  of  dishonour  was  sufficient. 
Bromage  v.  Vaughan,  10  Jur.  982 — Q.  B. 

In  an  action  against  indorser  of  a  bill  of  ex- 
change, issue  was  joined  as  to  notice  of  dishonour. 
It  appeared,  that  a  letter  containing  a  notice  was 
put  into  the  post  on  the  day  on  which  the  action 
was  commenced,  and  by  the  routine  of  the  Post- 
Office  would  reach  the  .defendant  between  four  and 
five  in  the  afternoon  of  that  day.  No  further  evi- 
dence was  given  as  to  the  time  of  notice.  The 
offices  of  the  court  were  open  only  till  five  in  the 
afternoon  of  the  day  in  question  : — Held,  that  the 
plaintiff  must  fail,  it  lying  on  him  to  show  that 
the  right  of  action  was  complete  before  the  suit 
was  commenced.  Castrique  v.  Bernabo,  6  Q.  B. 
498. 

Held,  that  any  acknowledgment  by  the  drawer 
of  a  bill  of  his  liability  to  pay,  or  any  promise  to 
pay,  the  amount,  though  conditional  as  to  the  mode 
of  payment,  is  evidence  to  be  left  to  the  jury  of 
due  notice  of  dishonour;  and  in  the  case  of  a  fo- 
reign bill,  of  its  having  been  duly  protested.  Camp- 
bell v.  Webster,  2  C.  B.  258;  15  Law  J.,  N.  S., 
C.  P.,  4. 

A  notice  of  dishonour  of  a  bill  of  exchange 
should  show  directly,  or  by  necessary  implication, 
first,  that  the  bill  has  been  presented,  secondly, 
that  it  has  not  been  paid,  and  thirdly,  that  the 
party  to  whom  the  notice  is  given  is  looked  to  for 
payment.  East  v.  Smith,  2  B.  C.  Rep.  23  ;  11  Jur. 
412;  16  Law  J.,  Q.  B.,  292.— Coleridge. 

The  defendant  drew  his  bill  on  Maclean,  who 
accepted  it ;  the  defendant  indorsed  to  Day,  and 
Day  to  the  plaintiff.  The  bill  falling  due  on  a 
Sunday,  the  plaintiff's  son  presented  it  on  the 


23T  Bills  of  Exchange  $  [DIGEST  OF  CASES.]  Promissory  Notes.    238 


Saturday  to  the  acceptor,  and  he  refused  to  pay. 
The  plaintiff's  son  went  and  told  Day  and  his  fore- 
man on  the  same  day,  the  foreman  told  the  defend- 
'ant  of  the  dishonour  on  the  Sunday,  Day  also  told 
him  of  it: — Held,  that  there  was  no  sufficient 
notice,  there  being  no  sufficient  intimation  from 
an  authorized  person  that  the  defendant  would  be 
looked  to  for  payment.  Ib. 

Semble,  that  a  tradesman's  foreman  is  not  to  be 
presumed  to  have  authority  to  give  a  notice  ot 
dishonour  for  his  master.  Ib. 

Semble,  also,  that  a  simple  statement  of  dis- 
honour made  by  the  holder  of  the  bill  might  be 
good  notice,  although  it  would  not  be  sufficient  if 
made  by  another  party.  Ib. 

Notice  of  dishonour  is  not  vitiated  by  a  mis- 
description  of  the  bill  of  exchange,  which  could 
not  mislead  the  party  receiving  the  notice  in 
respect  of  the  bill  intended.  Broiiiagev.  Vaughan, 
16  Law  J.,  Q.  B.,  10. 

Where,  therefore,  the  notice  of  dishonour  to  the 
drawer  described  the  bill  correctly  as  to  date, 
amount,  and  parties,  but  stated  it  to  be  payable  at 
the  London  and  Westminster  Bank,  whereas  it 
was  made  payable  at  the  London  Joint  Stock 
Bank,  and  there  was  no  evidence  that  the  drawer 
had  been  in  fact  misled  thereby — Held,  that  the 
notice  of  dishonour  was  sufficient.  Ib. 

A  notice  of  the  dishonour  of  a  bill  of  exchange 
posted  by  the  holder  on  the  day  on  which  he  is 
bound  to  give  such  notice  is  good,  although  by 
the  mistake  at  the  post-office  it  is  not  delivered  to 
the  party  entitled  to  such  notice  until  some  time 
afterwards;  and,  Semble,  the  post-mark,  if  given 
in  evidence,  ought  to  be  proved  either  by  persons 
from  the  post-office,  or  by  those  who  are  in  the 
habit  of  receiving  letters  by  the  post.  Woodcock 
\.  Houldsworth,  16  M.  &  W.  124;  16  Law  J., 
Exch.,  49. 

In  an  action  upon  a  bill  of  exchange  tried  before 
the  sheriff  of  Middlesex,  a  verdict  was  entered  for 
plaintiff",  with  leave  for  defendant  to  apply  to  enter 
a  nonsuit  on  the  ground  that  the  notice  of  dis- 
honour was  insufficient.  The  bill  was  in  the  hands 
of  plaintiff's  bankers  on  the  3d  March,  when  it 
became  due,  and  was  dishonoured.  On  the  4th, 
notice  of  dishonour  was  sent  by  the  penny-post; 
the  letter  was  posted  in  Castle-street,  Holborn,  at 
four  o'clock  in  the  afternoon,  which,  according  to 
the  course  of  the  post,  would  arrive  at  its  destina- 
tion before  six  o'clock.  A  person  was  called  to 
prove  that  he  had  posted  the  letter,  and  was  about 
to  state  the  hour  at  which  it  would  be  delivered, 
when  defendant's  counsel  objected  to  the  question 
being  put  to  him,  on  the  ground,  that,  if  evidence 
were  required  of  that  fact,  some  person  should 
have  been  called  from  the  post-office.  The  under- 
sheriff  considered  it  immaterial,  because  the  jury 
themselves  would  have  a  knowledge  of  the  fact. 
A  rule  having  been  obtained  pursuant  to  leave,  the 
Court  directed  a  new  trial,  as  the  under-sheriff  was 
wrong  in  both  points.  Goldstone  v.  Jones,  11  Jur. 
910— B.  C.— Wightman. 

The  plaintiff  gave  the  defendant  this  notice  of 
dishonour  : — "  I  am  the  holder  of  a  bill,  drawn  by 
you  on  L.  M.  M.  for  981.  15s.,  which  became  due 
yesterday,  and  is  unpaid  ;  and  I  have  to  state, 
that,  unless  the  same  is  paid  to  me  immediately, 
I  shall  proceed  against  you  without  delay  for  the 
amount — Amount  of  bill,  98/.  15s.;  noting,  5s. — 
total,  99/.:" — Held,  that  the  word  "  noting''  must 
be  taken  as  part  of  the  notice  ;  that  it  implied  pre- 


sentment and  non-payment;  and  that  the  notice 
was,  therefore,  sufficient.  Armstrong  v.  Chris- 
tiani,  17  L.  J.,  C.  P.,  181. 

A.  drew  a  bill  for  101.  on  B.,  who  owed  him  207. 
The  bill  was  payable  on  Saturday  the  10th  of 
August.  The  following  Wednesday  A.  was  told 
by  the  bankers  of  C.,  the  holder,  that  they  under- 
stood that  he,  A.,  had  received  the  money  to  take 
up  the  bill.  He  said  he  should  keep  the  money, 
as  B.  still  owed  him  10/.,  and  that  he  wished  the 
bankers  would  sue  B.  on 'the  bill: — Held,  evi- 
dence to  go  to  the  jury,  that  A.  had  received  due 
notice  of  dishonour.  Jackson  v.  Collins,  17  L.  J., 
Q.  B.,  142. 

A  notice  of  dishonour  given  by  a  party  to  a  bill 
other  than  the  holder,  should  show  that  the  party 
to  whom  it  was  addressed  is  looked  to  for  pay- 
ment. East  v.  Smith,  4  Dowl.  &  L.  744— B.  C — 
Coleridge. 

In  an  action  by  indorsee  against  the  drawer  of 
a  bill  of  exchange,  it  was  proved  that  the  defend- 
ant called  at  C.'s,  a  party  to  the  bill,  (but  not  the 
holder),  to  whom  notice  of  dishonour  had  been 
given  by  the  plaintiff  the  same  evening  that  the 
bill  became  due,  and,  on  inquiring  about  the  bill, 
was  told  by  C.'s  foreman  that  it  had  been  presented 
and  was  not  taken  up.  The  next  day  the  defend- 
ant called  on  C.  about  the  bill,  and  was  told  by 
him  that  the  acceptor  had  not  taken  it  up — that  it 
was  not  paid.  There  was  no  evidence  to  show 
what  C.'s  business  was,  or  that  his  foreman  had 
any  authority  to  give  notice  of  dishonour: — Held, 
no  sufficient  notice  of  dishonour.  Ib. 

The  holder  of  a  dishonoured  bill  is  entitled  to 
recover  against  an  indorser,  if  he  has  sent  the  bill 
in  due  time  to  the  place  of  business  of  the  in- 
dorser, for  the  purpose  of  giving  notice  of  dis- 
honour, and  found  it  closed  and  no  one  there, 
although  no  written  notice  of  dishonour  was  left 
by  him.  Allen  v.  Edmundson,  2  C.  &  K.  547  ;  17  L. 
J.,  Exch.,  291. 

Such  facts  do  not,  however,  prove  an  issue  that 
notice  of  dishonour  was  given ;  for  their  legal 
effect  is  not  to  give  notice,  but  to  dispense  with 
the  necessity  for  giving  it,  and  the  pleading  must 
be  according  to  the  legal  effect.  Ib. 

Semble,  that  the  holder  may,  if  he  pleases,  elect 
to  treat  the  absence  of  the  indorser  from  his  place 
of  business  as  extending  the  time  for  notice  ;  and 
that  a  notice  of  dishonour,  given  at  the  place  of 
business,  is  in  time,  if  given  at  the  first  reasonable 
opportunity  afterwards  ;  and  that  proof  of  its  hav- 
ing been  so  given  will  support  an  averment  of  due 
notice  having  been  given.  Ib. 

Assumpsit  by  Charles  Williams,  as  indorsee  of 
a  bill,  against  the  indorser.  The  declaration  aver- 
red, that  one  Charles  Williams  drew  the  bill  on  J. 
D.;  that  the  defendant  indorsed  it  to  the  plaintiff, 
and  that  the  drawer  did  not  pay  it  when  due.  Plea, 
that  defendant  had  not  due  notice  of  the  non-pay- 
ment. The  plaintiff  was  proved  to  be  the  drawer, 
and  to  have  given  notice  of  the  dishonour  to  the 
defendant: — Held,  that,  on  these  pleadings,  the 
defendant  could  not  object,  that  the  plaintiff  was 
not  competent  to  give  notice  of  dishonour,  on  the 
ground  that  the  Charles  Williams  suing  as  in- 
dorseej  and  the  Charles  Williams  stated  in  the 
declaration  to  be  the  drawer,  were  the  same 
person.  Williams  v.  Clarke,  16  M.  &  W.  834. 

Excuse  for  Want  of  Notice  of  Dishonour.]  — 
Where  want  of  notice  of  dishonour  of  a  bill  in  an 
an  action  against  the  drawer  was  excused  in  the 
declaration  by  an  allegation  that  the  bill  was  ac- 
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cepted  for  the  accommodation  of  the  drawer,  that 
he  had  no  assets  in  the  hands  of  the  drawee,  and 
that  he  sustained  no  damage  by  the  want  of  notice  : 
— Held,  that  the  excuse  was  sufficient;  and  that 
it  was  not  necessary  to  state  that,  the  defendant 
had  no  reasonable  expectation  of  assets  in  the 
hands  of  the  drawee  at  the  maturity  of  the  bill. 
Thomas  v.  Fenton,  2  B.  C.  Rep.  68  ;  11  Jur.  633  ; 
16  Law  J.,  Q.  B.,  362— Erie. 

A  declaration  alleged  that  G.  T.  and  R.  K.  made 
their  joint  and  several  promissory  note  payable  to 
B.  and  F.,  or  order,  by  certain  instalments  ;  that 
B.  and  F.  indorsed  the  note  to  defendant;  and 
that  T.  and  K.  did  not  pay  the  fifth  instalment, 
&c.  It  then  averred,  that,  neither  at  any  time 
before  any  of  the  instalments  became  due,  nor 
when  the  note  was  presented  for  payment,  had 
G.  T.  and  R.  K.,  nor  B.  and  F.,  any  effects  of 
defendant  in  their  hands,  nor  was  there  any  con- 
sideration or  value  for  making  or  indorsing  the 
note ;  nor  had  defendant  sustained  any  damage 
by  reason  of  his  not  having  had  notice  of  the  non- 
payment of  the  fifth  instalment ;  and  concluded 
by  stating  as  a  breach  the  non-payment  by  de- 
fendant of  the  fifth  instalment.  This  declaration 
was  held  bad  on  special  demurrer,  on  the  ground 
that  it  was  consistent  with  all  the  averments  in  it, 
that  the  note  might  have  been  indorsed  by  defend- 
ant for  the  accommodation  of  one  of  the  prior 
parties,  in  which  case  he  would  be  entitled,  to 
notice  of  dishonour.  Carter  v.  Flower,  4  Dowl.  & 
L.  529  ;  11  Jur.  313  ;  16  Law  J.,  Exch.,  199. 

Debt  for  goods  sold.  Fourth  plea,  that  defend- 
ants delivered  to  plaintiff,  for  and  on  account  of 
the  debt,  promissory  notes,  of  which  defendants 
were  bearers,  made  by  L.  &  Co.,  payable  to  bearer 
on  demand  ;  and  that  plaintiff  did  not  present  them 
within  a  reasonable  time.  Fifth  plea,  that  no  no- 
tice of  dishonour  was  given  to  defendants.  Repli- 
cation, that,  before  the  delivery  of  the  notes  to 
plaintiff,  L.  &  Co.  became  bankrupts  and  unable 
to  pay  them;  that,  at  the  time  of  the  delivery  of 
the  notes,  plaintiff  had  no  notice  or  knowledge  of 
L.  &  Co.  having  become  bankrupts  or  unable  to 
pay  ;  that,  before  a  reasonable  time  for  present- 
ment had  elapsed,  plaintiff  had  notice  of  L.  &  Co. 
having  become  bankrupts  or  unable  to  pay,  and, 
within  a  reasonable  time  after  such  notice,  gave 
notice  to  defendants  of  the  premises,  and  being 
holder  of  the  notes  offered  to  defendants  to  return 
them,  and  requested  defendants  to  pay  the  debt; 
and  that,  had  the  notes  been  presented  to  L.  & 
Co.,  or  to  any  person  on  their  behalf,  they  would 
not  have  been  paid.  Rejoinder  to  replication  to 
fourth  plea,  that  defendants  delivered  the  notes 
to  plaintiff  in  the  bona  fide  belief  that  they  would 
be  paid ;  that  they  had  not,  at  the  time  of  the 
delivery  of  the  notes,  or  before  plaintiff  offered  to 
return  them,  any  knowledge,  or  any  reason  to 
believe,  that  L.  &  Co.  had  become  bankrupts  or 
unable  to  pay  the  notes  ;  and  that  plaintiff  did  not 
give  defendants  notice  of  the  premises  until  after 
the  expiration  of  a  reasonable  time  for  present- 
ment : — Held,  first,  that  the  pleas  were  good,  Lord 
Denman,  C.  J.,  doubting.  Rohson  v.  Oliver,  16 
Law  J.,  Q.  B.,  437;  11  Jur.  1056. 

Held,  secondly,  that  the  replication  showed  a 
sufficient  excuse  for  non-presentment,  and  a  suffi- 
cient notice  to  defendants  of  the  insolvency  of  L 
&  Co.    Ib. 

Held,  thirdly,  that  the  rejoinder  was  no  answer 
to  replication,  inasmuch  as  it  was  unnecessary  for 
plaintiff  to  give  notice  of  the  insolvency  of  L.  & 


Co.  before  the  expiration  of  a  reasonable  time  for 
presentment.     Ib. 

Assumpsit  on  a  promissory  note,  by  indorsee, 
against  indorser.  The  declaration  alleged,  that 
the  note  had  been  indorsed  to  the  plaintiff  by  the 
payee  ;  and  averred,  that  neither  at  the  time  when 
the  note  was  made,  nor  afterwards  and  before  it 
became  due,  nor  when  it  became  due  and  on  pre- 
sentment for  payment,  had  the  maker  or  the  payee 
any  effects  of  the  defendant  in  his  hands,  nor  was 
there  any  consideration  or  value  for  the  making  of 
the  note,  or  of  the  payment  thereof,  or  for  its  in- 
dorsement by  the  payee  to  the  defendant;  and  that 
the  defendant  had  not  sustained  any  damage  by 
reason  of  his  not  having  had  notice  of  the  non-pay- 
ment of  the  note.  Special  demurrer:  —  Held, 
that,  as  against  an  indorser,  the  declaration  was 
bad,  for  not  stating  a  sufficient  excuse  of  want  of 
notice  of  dishonour;  for  it  was  consistent  with  its 
allegations,  that  the  note  might  have  been  indorsed 
by  the  defendant  for  the  accommodation  of  one  of 
the  prior  parties  to  it,  in  which  case  the  defendant 
would  be  entitled  to  notice  of  dishonour.  Carter 
v.  Flower,  16  M.  &  W.  743. 

Waiver  of  Notice  of  Dishonour.]  — In  an  action 
by  an  indorsee  against  the  drawer  of  a  bill  of  ex- 
change, a  letter  of  the  defendant,  saying,  "  You 
know. I  meant  to  call  upon  you  immediately  after 
the  24th,  with  the  money.  E.  G.  (the  acceptor)  is 
an  old  and  intimate  friend  of  mine  :" — Held,  a  suf- 
ficient evidence  of  a  waiver  of  presentment  and 
notice  of  dishonour.  Mills  v.  Gibson,  16  Law  J.3 
C.  P.,  249. 

Presentment.] — An  allegation  of  presentment  to 
the  drawee  of  a  bill  is  proved  by  evidence  of  pre- 
sentment at  the  place  at  which,  by  the  acceptance, 
it  is  made  payable.  Wilmot  v.  Williams,  7  Man. 
&G.  1017. 

A  promissory  note  was  in  the  following  form : — 
"  I  promise  to  pay,  three  months  after  sight,  D. 
W.,  or  order,  400~/.,  with  interest,"  &c. — Held,  . 
that  presentment  of  a  note  for  payment  of  the  in- 
terest was  "  a  sight."  Way  v.  Bassett,  10  Jur. 
89— V.  C.  W. 

Action  by  indorsee  against  acceptor  of  a  bill  ac- 
cepted "  payable  at  C.  &  Co.,  bankers,  London." 
Demurrer,  on  the  ground,  that,  as  an  acceptance 
payable  at  a  banker's  generally,  without  the  re- 
strictive words  of  stat.  1  &  2  Geo.  4,  c.  78,  "  and 
not  elsewhere,"  is  a  general  acceptance,  and 
ought  to  be  so  declared  upon,  therefore  the  decla- 
ration, being  upon  an  acceptance  payable  at  a  bank- 
er's, must  be  understood  to  mean  an  acceptance 
payable  at  a  banker's,  and  not  elsewhere,  and  was 
bad  for  not  averring  presentment  at  the  banker's : 
— Held,  (on  error  in  the  Exchequer  Chamber), 
that  such  an  averment  was  unnecessary,  as  the 
effect  of  such  an  acceptance  as  that  declared  upon 
was  to  make  the  presentment  at  the  banker's  a 
good  presentment,  but  not  to  make  presentment 
there  necessary;  and,  therefore,  that  the  declara- 
tion was  good.  Halstead  v.  Skelton,  Dav.  &  M. 
665;  5  Q.  B.  86. 

In  a  count  by  an  indorsee  against  the  drawer  of 
a  bill  drawn  payable  in  London,  the  venue  being 
laid  in  London,  a  general  allegation  of  present- 
ment was  held  to  be  a  sufficient  allegation  of  a 
presentment  in  London  since  the  rule  of  Hilary 
Term,  4  Will.  4,  c.  8.  Boydell  v.  Harkness,  3.  C. 
B.  168;  4  Dowl.  &L.  179. 

Quaere,  whether  the  defect  would  be  aided  by 
the  defendant's  pleading  over,  if  the  venue  had 
been  laid  elsewhere.  Ib. 
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A  declaration  stated,  that  the  defendant  mad 
his  promissory  note,  and  thereby  promised  to  pa1 
to  the   plaintiff,  "  by  the  name   and   addition   o 
Miss   Jessie    Hope,   at    10,   Duncan-street,   Edin 
burgh,''   the   sum  of  20CM.,  &c.     Averment,  tha 
the  plaintiff  was  always  ready  and  willing  to  re- 
ceive the  said   sum    according   to   the   tenor  anc 
effect  of  the  said  note  ;  of  which  the  defendant  hac 
notice.     Breach,  non-payment : — Held,  on  genera 
demurrer,  that  this  was  a  note  payable  at  a  par- 
ticular place,   and  that   the  declaration   was  bac 
for  want  of  an  averment  of  presentment  at  that 
place.     Spindler  v.  Grellett,   1   Exch.  Rep.  384; 
5  Dowl.  &  L.  191;  17  L.  J.,  Exch.,  6. 

Presentment  of  Cheques.]  — See  BANKER. 

Protest  for  Non-payment  of  Foreign  Bill.]  — In 
an  action  against  the  drawer  of  a  foreign  bill  ol 
exchange,  a  promise  made  by  defendant  to  pay  the 
bill  after  the  drawees  had  refused  to  accept  it  is 
sufficient  evidence  to  prove  issues  joined  on  pleas 
denying  the  protest  and  notice  of  protest,  though 
such  promise  be  subject  to  a  condition  which  has 
not  been  complied  with.  Campbell  v.  Webster. 
2  C.  B.  258  ;  15  Law  J.,  N.  S.,  C.  P.,  4. 

Giving  Time.]  — To  an  action  by  indorsee  against 
drawer  of  a  bill,  defendant  pleaded,  that,  after  the 
•«bill  became  due,  it  was  agreed  between  plaintiff 
and  the  acceptor,  without  defendant's  consent, 
that  plaintiff  should,  in  consideration  of  30s.  then 
paid  by  the  acceptor,  give  the  acceptor  time,  and 
forbear  to  sue  him  for  one  month ;  that,  in  pursu- 
ance of  the  agreement,  the  plaintiff  did  give  the 
acceptor  time,  and  forbear  to  sue  him  for  one 
month.  Replication,  it  was  not  agreed  between 
plaintiff  and  the  acceptor,  modo  et  forma  : — Held, 
after  verdict  for  defendant  on  this  issue,  that  plain- 
tiff was  not  entitled  to  judgment  non  obstante 
veredicto,  for  that  the  plea  was  good,  though  it 
did  not  show  that  plaintiff  could  have  proceeded 
to  take  any  steps  against  the  acceptor  within  the 
month.  Isaac  v.  Daniel,  15  Law  J.,  N.  S.,  Q.  B.3 

1  'it/* 

Payment.] — The  acceptor  of  a  bill  of  exchange, 
on  its  presentation  to  him  when  due,  did  not  take 
it  up  ;  but  afterwards,  on  the  same  day,  a  person 
unknown  called  at  the  banker's  where  it  lay,  and 
paid  the  amount,  and  received  back  the  bill  with 
a  general  receipt  indorsed  upon  it.  In  an  action 
by  the  indorsee  against  the  acceptor,  the  bill  was 
produced  by  the  plaintiff,  bearing  that  receipt: — 
Held,  no  evidence  of  payment  of  the  bill  by  the 
acceptor.  Phillips  v.  Warren,  14  Mee.  &  W.  379. 

A  plea  of  payment  by  one  of  several  makers  of 
a  joint  and  several  promissory  note  is  supported 
by  proving  a  payment  of  the  note  by  one  of  his 
co-makers.  Beaumont  v.  Greathead,  3  Dowl.  &  L. 
631— C.  P. 

Payment  and  acceptance  of  the  amount  of  a 
promissory  note  after  it  becomes  due,  and  when 
the  holder  is  entitled  to  nominal  support,  a  plea 
of  payment  and  acceptance  in  discharge  of  the 
'debt  and  damages  :  consequently,  the  holder,  after 
such  payment  and  acceptance,  cannot  maintain  an 
action  for  such  nominal  damages.  Ib. 

Accommodation  Bills.] — A  party  paying  an  ac- 
commodation bill,  after  maturity,  on  behalf  of  the 
acceptor,  may  bring  an  action  against  the  drawer 
without  having  the  bill  re-stamped.  Thomas  v. 
Fenton,  2  B.  C.  Rep.  68;  11  Jur.  633;  16  Law  J., 
Q.  B.,  362— Coleridge. 

Therefore,  where  a  bill  was  drawn  by  A.  upon 
and  accepted  by  B.,  for  the  accommodation  of  A., 


to  enable  A.  to  take  up  a  prior  overdue  bill,  which 
had  also  been  accepted  by  B.  for  the  accommoda- 
tion of  A.,  B.  did  not  owe  any  money  to  A.,  nor 
had  he  any  of  his  effects  in  his  hands  when  either 
of  the  bills  were  so  accepted.  The  last  bill  was 
indorsed  in  blank  by  A.,  and  being  dishonoured, 
the  holder  thereof  sued  B.,  the  acceptor,  upon  it. 
C.,  an  entire  stranger  to  the  bill,  paid  the  debt  and 
costs  to  the  holder,  without  either  the  authority  or 
knowledge  of  B.;  and  having  obtained  the  bill, 
sued  the  drawer,  A.,  upon  it,  and  obtained  a  ver- 
dict. A  rule  nisi  to  enter  a  nonsuit  or  to  arrest 
the  judgment  having  been  obtained — Held,  that 
the  bill  was  not  functus  officio  by  the  payment  of 
it  by  C.,  and  that  it  might  be  given  in  evidence 
without  a  fresh  stamp  ;  as,  to  exhaust  the  stamp, 
the  payment  must  be  by  the  party  ultimately  liable 
on  the  bill,  as  either  the  acceptor  or  the  accommo- 
dation drawer.  Ib. 

A  bill  having  been  accepted  for  the  purpose  of 
taking  up  other  bills  accepted  by  the  same  party, 
for  the  accommodation  of  the  drawer,  was  held  to 
be  properly  described  as  having  been  accepted  for 
the  "  accommodation"  of  the  drawer.  Ib. — Erie. 

Assumpsit  by  drawer  against  acceptor.  Plea, 
that  the  bill  was  drawn  for  the  accommodation  of 
plaintiffs,  and  that  defendant  had  not  at  the  time 
of  drawing,  nor  ever  had,  and  plaintiffs  had  never 
given,  any  value  for  the  same.  It  appeared  that 
plaintiffs  had  placed  in  the  hands  of  defendant 
scrip  railway  shares  to  be  disposed  of,  and  defend- 
ant accepted  the  bill  for  the  accommodation  of 
plaintiffs.  Afterwards  it  was  agreed  that  each 
should  give  the  other  an  accommodation  bill. 
That  which  defendant  accepted  was  destroyed  by 
mutual  consent,  but  defendant  parted  with  that 
accepted  by  plaintiffs,  who  were  compelled  to  pay 
the  full  amount  of  it : — Held,  that  the  plea  was 
not  proved.  Burdon  or  Burton  v.  Penton,  11  Jur. 
713;  16  Law  J.,  Q.  B.,  353. 

In  an  action  by  indorsee  against  drawer  of  a 
bill  of  exchange — Held,  that  the  issue  that  the 
bill  was  accepted  for  the  accommodation  of  the 
defendant,  was  proved  by  evidence  that  the  bill 
had  been  accepted  to  take  up  a  former  acceptance 
by  the  same  party,  given  for  the  accommodation 
of  the  defendant,  and  that  it  was  not  necessary 
to  plead  those  facts  in  extenso.  Thomas  v.  Fenton, 
5  Dowl.  &  L.  28— B.  C.— Coleridge. 

A  declaration  by  indorsee  against  drawer  of  a 
ll  of  exchange  averred  by  way  of  excuse  for 
want  of  notice  of  dishonour,  that  C.  F.  accepted 
the  bill  for  the  accommodation  of  the  defendant, 
ind  that  at  the  time  of  making  and  accepting  the 
said  bill,  and  from  thence  until  and  at  the  time 
when  the  same  was  so  presented  for  payment, 
1.  F.  had  not  any  effects  of  the  defendant,  nor 
lad  he  received  any  consideration  for  the  accept- 
ance or  payment  of  the  said  bill,  nor  had  the  de- 
endant  sustained  any  damage  by  reason  of  not 
laving  had  notice  of  the  non-payment  thereof: — 
ield,  on  motion  in  arrest  of  judgment,  that  it  was 
n'ot  necessary  that  the  declaration  should  deny  that 
he  drawer  had  any  reasonable  expectation  when 
le  drew,  or  during  the  currency  of  the  bill,  that 
ic  would  have  assets  at  the  time  of  its  maturity 
n  the  hands  of  the  drawee.  Ib. 

The  reasonable  expectation  of  assets  entitles  to 
otice  only  on  the  ground  that  the  drawer,  under 
he  circumstances  which  raise  that  expectation, 
lay  be  damnified.  To  allege,  therefore,  that  he 
las  sustained  no  damage,  removes  the  ground  on 
which  the  necessity  of  notice  arises ;  and  there  is 
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no  distinction  in  this  respect  between  a  bill  of 
exchange  and  a  banker's  cheque.     Ib, 

The  plaintiff  accepted  a  bill  for  251.  for  the 
accommodation  of  F.,  who  was  pressed  at  the 
time  by  the  defendant,  a  sheriff's  officer,  for  seven 
guineas,  claimed  as  being  due  for  possession  mo- 
ney. F.  was  to  get  the  bill  discounted  by  the 
defendant  or  elsewhere,  and  to  give  the  plaintiff 
the  surplus  above  the  seven  guineas.  He  deposited 
it  with  the  defendant  as  a  security  for  that  sum, 
the  defendant  knowing  the  circumstances,  and 
that  the  plaintiff  had  no  value  for  his  acceptance. 
The  defendant  indorsed  it  over  and  kept  the  pro- 
ceeds. The  holder  sued  the  plaintiff,  who  there- 
upon paid  him  the  whole  amount  of  the  bill : — 
Held,  that  the  plaintiff  had  no  right  of  action 
against  the  defendant  as  for  money  paid  to  his  use 
on  a  request  implied  by  law ;  but  that  his  remedy 
was  against  F.  on  an  implied  contract  to  indemnify 
the  plaintiff  for  lending  him  his  (the  plaintiff's) 
acceptance.  Asprey  v.  Levy,  16  M.  &  W.  851. 

Renewal.'} — H.,  having  advanced  large  sums  of 
money  to  the  defendant,  on  account  of  certain 
estates  in  the  West  Indies,  of  which  they  were 
joint  owners,  received  from  the  defendant  two 
promissory  notes  to  the  amount  of  3000/.,  upon  an 
agreement  which  contained  the  following  terms  : — 
Should  the  crops  (of  the  estates)  not  come  forward 
in  time  to  provide  for  these  notes,  I  shall  expect 
to  have  them  renewed  for  such  period  as  may  be 
found  necessary  from  the  condition  of  the  proper- 
ties. The  crops  proved  unproductive,  and  the 
notes  were  renewed  three  times.  The  present 
action  was  brought  on  the  third  renewed  bill, 
which  had  been  indorsed  to  the  plaintiffs  with  a 
knowledge  of  the  agreement : — Held,  that  the 
agreement  stipulated  for  one  renewal  only,  and 
that  the  plaintiffs  were  entitled  to  recover.  Innes 
v.  Munro,  1  Exch.  Rep.  473  ;  17  L.J.,  Exch.,71. 

Giving  Time.]  — To  an  action  on  a  bill  of  ex- 
change by  indorsee  against  drawer,  defendant 
pleaded  that  the  drawee  accepted,  and  plaintiff 
afterwards  sued  drawee  on  the  bill,  and,  while  that 
suit  was  pending,  in  consideration  of  21.,  agreed 
with  the  drawee  that  plaintiff  should  stay  all  fur- 
ther proceedings,  and  forbear  continuing  to  sue 
for  two  months,  during  which  time  plaintiff  could 
have  continued  further  proceedings,  which  agree- 
ment was  without  the  drawer's  (now  defendant's) 
consent;  and  that,  in  pursuance  of  the  agreement, 
and  without  the  drawer's  consent,  plaintiff  did 
stay  all  further  proceedings,  and  forbear  continu- 
ing to  sue  the  drawee  : — Held,  a  good  plea,  though 
it  did  not  expressly  aver  that  the  indorsee  could 
have  obtained  judgment  against  the  drawee  before 
the  time  until  which  he  agreed  to  forbear.  Isaac 
v.  Daniel,  8  Q.  B.  500. 

The  plaintiff  in  the  present  action  traversed  the 
agreement  set  out  in  the  plea,  and  issue  was 
joined  : — Held,  that  the  drawer  supported  the  issue, 
on  his  part,  by  merely  proving  the  agreement,  and 
that  plaintiff  was  not  entitled  to  show,  in  answer, 
that  judgment  could  not  have  been  obtained  earlier 
than  the  time  until  which  he  had  agreed  to  for- 
bear. Ib. 

Lost  Bills.] — The  payee  of  a  negotiable  bill  of 
exchange,  who  has  lost  the  instrument,  cannot,  on 
its  coming  to  maturity,  maintain  without  its  pro- 
duction an  action  against  the  acceptor  for  the  re- 
covery of  its  amount.  Ramuz  v.  Crowe,  1  Exch. 
Rep.  167;  HJur.  715;  16  Law  J.,  Exch.,  280. 

Therefore,  in  an  action  by  drawer  against  ac- 
ceptor, defendant  pleaded,  that,  after  acceptance 


and  before  commencement  of  the  suit  plaintiff  lost 
the  bill  out  of  his  possession,  and  that  it  remained 
lost  until  and  at  the  time  of  the  commencement 
of  the  suit;  and  that  plaintiff  at  the  time  of  the 
commencement  of  the  suit  was  noX  nor  was  he  at 
the  time  of  defendant's  pleading  the  holder  or  pos- 
sessed of  the  bill;  to  which  plaintiff  replied,  that 
by  reason  of  such  loss  alone  he  was  not  the  holder 
of  the  bill;  that  the  bill  at  the  time  it  was  so  lost 
and  at  the  time  of  the  commencement  of  the  suit, 
had  not  been  nor  was  indorsed  by  him,  or  trans- 
ferable by  delivery,  or  capable  of  being  enforced 
or  put  in  suit  against  defendant  by  any  other  per- 
son than  plaintiff;  that  until  the  loss  he  was  al- 
ways the  holder,  from  thence  until  and  at  the  time 
of  the  commencement  of  the  suit  was  alone  en- 
titled to  be  the  holder  thereof,  and  to  receive  the 
amount  thereof  from  defendant;  and  that  defend- 
ant at  the  time  of  the  commencement  of  the  suit 
had  due  notice  of  the  premises: — Held,  that  plain- 
tiff was  not  entitled  to  recover  on  these  pleadinc-s. 
Ib. 

Giving  for  and  on  Account.]  — Debt  for  money 
lent,  and  on  an  account  stated  ;  plea,  as  to  100/. 
parcel  &c.,  that,  after  that  sum  had  become  due, 
and  before  the  commencement  of  the  suit,  the  de- 
fendant made  his  promissory  note  for  the  payment 
to  the  plaintiff's  order  of  100/.,  six  months  after 
date,  and  delivered  the  same  note  to  the  plaintiff, 
who  then  took  and  received  the  same  for  and  on 
account  of  the  said  100/.,  parcel  &c.,  and  the 
causes  of  action  in  respect  thereof: — Held,  bad, 
on  general  demurrer,  for  not  averring  that  the 
note  was  still  running,  or  that  it  had  been  in- 
dorsed over  by  the  plaintiff.  Price  v.  Price, 
16  M.  &  W.  232  ;  4  Dowl.  &  L.  537;  16  Law  J.. 
Exch.,  99. 

Semble,  the  plea  was  not  bad  for  not  averring 
distinctly  that  the  note  was  delivered  by  the  de- 
fendant, as  well  as  accepted  by  the  plaintiff  for  and 
on  account  of  the  defendant.  Ib. 

To  the  common  money  counts  defendant  plead- 
ed, as  to  50/.,  parcel  of  the  monies  in  the  second 
and  last  counts,  that,  before  breach  of  the  pro- 
mises in  those  counts  plaintiff  drew  his  bill  for 
50/.,  which  defendant  accepted  and  delivered  to 
plaintiff,  who  then  accepted  and  received  the 
same  in  discharge  of  the  said  sum  of  50/.,  parcel 
&c.,  and  then  indorsed  and  delivered  the  same  to 
S.,  who,  from  thence  hitherto,  hath  been  and  still 
is  the  holder  thereof,  and  entitled  to  sue  defend- 
ant on  the  same.  Replication,  that  the  bill  be- 
came due  before  the  commencement  of  the  suit, 
and  defendant  did  not  pay  it,  and  that  S.  before 
the  commencement  of  the  suit  returned  the  bill  to 
plaintiff,  who  then  became  the  holder,  and  con- 
tinued so  to  the  commencement  &c.,  and  still  is 
the  holder : — Held,  bad  on  special  demurrer  for 
setting  up  fresh  matter  without  confessing  and 
avoiding,  or  expressly  traversing,  the  averment  of 
S.  being  holder  at  the  commencement  of  the 
action.  Kemp  v.  Watt,  15  M.  &  W.  672  ;  4  Dowl. 
&L.  21. 

The  word  discharge  in  the  plea  imported  not 
payment  or  satisfaction  of  the  debt,  but  only  that 
the  bill  was  given  for  and  on  account  of  it.  Ib. 

The  defendant  pleaded  another  plea  resembling 
this,  in  averring,  whilst  S.  was  holder,  defendant 
and  K.  at  his-  request  and  on  his  account  respec- 
tively paid  him  its  amount.  Replication,  tra- 
versing the  payment  of  the  bill  in  the  terms  of  the 
plea  and  generally,  and  averring  the  return  of  the 
bill  by  Sharp  to  plaintiff,  and  the  holding  of  it  by 


245  Bills  of  Exchange  $•  [DIGEST  OF  CASES.]  Promissory  Notes.    246 


plaintiff  as  in  the  replication  to   the  eighth  plea  : 
— Held   bad  on  special  demurrer  for  like  reason 
as  the  former.    Ib. 

Plea  to  an  action  on  a  bill,  that  defendant  de- 
livered to  plaintiff  his  promissory  note,  payable  to 
plaintiff  or  order  on  demand,  "for  and  on  account 
of"  the  said  bill;  and  that,  afterwards,  one  A.  B. 
gave  plaintiff  a  warrant  of  attorney  in  satisfaction 
of  the  note,  and  of  the  causes  of  action  in  the 
declaration  mentioned  : — Held,  not  bad  for  du- 
plicity, as  the  delivery  of  the  note  was  not  in 
satisfaction  or  suspension  of  plaintiff's  right  of 
action.  Fearn  \.  Cochrane,  11  Jur.  353;  16 
Law  J.,  C.  P.,  305. 

Quaere,  whether  the  plea  was  bad  as  an  argu- 
mentative plea  of  payment.  Ib. 

Declaration  on  a  bill  of  exchange  in  debt,  with 
a  count  upon  an  account  stated.  Plea  to  the  new 
assignment  contained  an  averment  that  the  bill  of 
exchange  was  given  "  for  and  on  account  of,  and 
in  payment  and  discharge"  of,  the  debt  in  the  ac- 
count stated: — Held,  not  equivalent  to  an  aver- 
ment that  the  bill  was  given  in  satisfaction  of  such 
debt.  M-Doivall  v.  Boyd,  12  Jur.  980  ;  17'L.  J., 
Q.  B.,  295— B.  C.— Wightman. 

The  plea  then  went  on  to  state,  that  the  bill  so 
given  was  afterwards  altered,  and  showed,  that, 
in  consequence  of  such  alteration,  it  became  in- 
effectual. The  plaintiff  traversed  the  fact  of  the 
alteration,  upon  which  latter  issue  the  defendant 
succeeded  in  obtaining  a  verdict.  On  motion  for 
that  purpose  : — Held,  that  judgment  non  obstante 
veredicto  must  be  awarded  for  plaintiff.  Ib. 

To  a  count  on  a  bill  of  exchange,  the  defendant 
pleaded,  that  after  the  bill  became  due  he  made 
a  promissory  note  payable  to  the  plaintiff's  order 
on  demand,  and  delivered  the  same  to  the  plain- 
tiff, who  took  and  received  the  same  "  for  and  on 
account  of"  the  bill  and  the  causes  of  action  in 
respect  thereof,  and  that  afterwards  he  delivered 
to  the  plaintiff  a  warrant  of  attorney,  and  that  the 
plaintiff  accepted  and  received  the  same  jn  full 
satisfaction  and  discharge  of  the  said  note,  and  of 
all  causes  of  action  in  respect  thereof,  and  of  the 
causes  of  action  in  the  court  mentioned: — Held, 
that  the  plea  was  not  double.  Fearn  v.  Cochrane, 
4  C.  B.  274;  4  Dowl.  &  L.  797. 

Quaere,  whether  it  was  bad,  as  being  an  argu- 
mentative plea  of  payment.  Ib. 

Payment.] — A.  being  sued  on  a  joint  and  several 
promissory  note  made  by  himself  and  by  B.,  and 
C.  pleaded  that  he  paid  to  the  plaintiff,  and  the 
plaintiff  accepted  and  received  the  monies  in  the 
declaration  mentioned  in  full  satisfaction  and  dis- 
charge of  the  debt  and  damages  in  the  declaration 
mentioned  : — Held,  that  the  plea  was  sustained  by 
proof  that  the  amount  of  the  note  was  paid  by  C. 
Beaumont  v.  Greathead,  2  C.  B.  494. 

Held,  also,  that  the  jury  were  not  bound  to  give 
nominal  damages,  though  the.  money  was  not  paid 
until  some  time  after  the  maturity  of  the  note.  Ib. 

Pleadings — Declarations.] — In  an  action  by  in- 
dorsee against  indorser  of  a  bill,  drawn  payable  in 
London,  the  declaration  averred  a  presentment 
generally,  not  stating  in  London  ;  but  the  venue  in 
the  declaration  was  London  : — Held,  under  Reg. 
Gen.,  H.  T.,  4  Will.  4,  c.  8,  that  this  was  a  suffi- 
cient averment  of  a  presentment  in  London.  Boy- 
dell  v.  Harkness,  15  Law  J.,  N.  S.,  C.  P.,  233. 

Quzre,  whether,  if  the  rule  had  not  applied,  the 


defect  in  the  declaration  would  have  been  cured 
by  pleading  over.     Ib. 

A  declaration,  commencing  and  concluding  in 
the  form  of  a  declaration  in  debt,  contained  counts 
on  bills  of  exchange  by  indorsee  against  indorser 
in  the  form  given  by  the  rule  of  T.  T.,  1  Will.  4, 
and  also  indebitatus  counts  in  debt : — Held,  not  a 
misjoinder.  Esdaile  v.  Maclean,  15  Mee.  Si  W.  277. 

Declaration  on  a  bill  of  exchange  alleged,  that 
"  certain  persons,  under  the  name,  style,  or  firm 
of  James  Chandler  &  Son,"  made  their  bill  of  ex- 
change, and  defendant  accepted  it,  and  that  "  the 
said  James  Chandler  &  Son"  then  indorsed  the 
same  to  the  plaintiff: — Held,  on  special  demurrer, 
a  sufficient  description  of  them  as  drawers  and  in- 
dorsers.  Smith  v.  Ball,  15  Law  J.,  N.  S.,  Q.  B., 
413;  10  Jur.  946— Q.  B. 

In  a  declaration  on  a  bill  of  exchange,  it  is  in- 
formal to  describe  any  of  the  parties  to  the  bill  by 
the  initials  only  of  his  Christian  name,  without 
showing  that  he  is  so  described  in  the  bill  itself. 
Esdaile  v.  Maclean,  15  Mee.  &  W.  277. 

A  declaration  on  a  bill  of  exchange  against  the 
acceptor,  which  averred  that  one  "  J.  C."  Pawle 
made  his  bill  of  exchange,  which  the  defendant 
accepted,  and  that  J.  C.  Pawle  indorsed  it  to  the 
plaintiff: — Held,  ill  on  special  demurrer.  Levyv. 
Webb,  15  Law  J.,  N.  S.,  Q.  B.,  407;  10  Jur.  980. 

In  an  action  of  debt  on  a  note,  the  declaration 
stated  that  defendant  promised  to  pay  plaintiff,  or 
his  order,  690/.,  on  a  day  not  laid  under  a  videlicet, 
and  thereupon  defendant  agreed  to  pay  the  amount 
of  the  note  to  plaintiff  on  request: — Held,  not 
double,  and  that  it  sufficiently  appeared,  by  refer- 
ence to  the  commencement  of  the  action,  that  the 
note  had  become  due  without  the  usual  allegation, 
"  which  period  had  elapsed  before  the  commence- 
ment of  the  action."  Shepherd  v.  Shepherd,  3 
Dowl.  &  L.  199;  1  C.  B.  847. 

In  a  declaration  containing  several  counts  on 
different  bills  of  exchange,  each  count,  after 
describing  the  bill,  referred  to  it  as  "  the  said" 
bill  of  exchange  : — Held,  sufficiently  certain,  even 
on  special  demurrer,  for  that  the  words  "  the  said" 
ought  to  be  referred  to  the  last  antecedent.  Es- 
daile v.  Maclean,  15  Mee.  &  W.  277. 

A  declaration  containing  counts  on  bills  of  ex- 
change by  the  indorsee  against  the  indorser,  in  the 
form  prescribed  by  the  Reg.  Gen.  Trin.  Term, 
1  Will.  4,  stated  that  the  defendant  promised  to 
pay  the  bills,  and  commenced  and  concluded  in 
the  form  of  a  declaration  in  debt.  It  also  con- 
tained the  indebitatus  counts  in  debt: — Held,  that 
there  was  no  misjoinder.  Esdaile  v.  M'Lean,  15 
M.  &  W.  277  ;  16  Law  J.,  Exch.,  71. 

The  declaration  described  a  party  to  a  bill  of 
exchange  by  the  initials  of  his  Christian  name  with- 
out showing  that  he  was  so  designated  in  the  bill : 
—Held,  ill.  Ib. 

A  declaration  containing  several  counts  on  bills 
of  exchange,  each  count  of  which  described  the  bill, 
and  then  referred  to  it  as  "  the  said"  bill  of  ex- 
change: — Held,  that  as  the  words  "the  said"  had 
reference  to  the  last  antecedent,  the  declaration 
was  sufficiently  certain,  even  on  special  demur- 
rer. Ib. 

Declaration  by  indorsee  against  acceptor  averred 
the  drawing,  acceptance,  and  indorsement  in  the 
ordinary  form.  Breach:  yet  defendant  hath  dis- 
regarded his  promise,  and  hath  not  paid  the  said 
sum  or  any  part  thereof.  Demurrer:  for  that  the 
declaration  does  not  show  that  the  three  days  of 
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grace  had  passed  before  the  commencement  of  the_ 
suit: — Held,  frivolous  upon  motion  to  rescind  a 
judge's  order  setting  it  aside.  Padwick  v.  Turner, 
11  Jur.  930— Q.  B. 

Declaration  by  indorsee  against  acceptor  de- 
scribed the  bill  as  made  by  "  certain  persons  under 
the  name,  style,  or  firm  of  James  Chandler  and 
Son,"  and  as  indorsed  to  plaintiff  by  the  said  James 
Chandler  and  Son  : — Held,  good  on  special  demur- 
rer. Smith  v.  Ball,  9  Q.  B.  361. 

A  declaration  stated,  that  one  J.  C.  Pawle  made 
a  bill  of  exchange  directed  to  defendant,  and  there- 
by required  defendant  to  pay  to  the  order  of  the 
said  J.  C.  Pawle,  &c.,  and  defendant  accepted  the 
said  bill,  and  the  said  J.  C.  Pawle  indorsed  -it  to 
plaintiff,  and  that  defendant  did  not  pay: — Held, 
bad  on  special  demurrer,  inasmuch  as,  since  stat. 
3  &  4  Will.  4,  c.  42,  s.  12,  as  well  as  before,  the 
full  names  of  the  parties  to  a  bill  must  be  given, 
unless  they  are  stated  in  the  count  to  be  described 
there  us  in  the  bill.  Levy  v.  Webb,  9  Q.  B.  427  ; 
S.  P.,  Gatty  v.  Field,  Id.  431. 

A  count  on  a  bill  of  exchange,  by  indorsee  against 
acceptor,  alleged  that  "  one  J.  B.  Doe  made  his 
bill  of  exchange"  &c.  The  Court  refused  to  set 
aside  as  frivolous  a  demurrer  assigning  for  cause 
that  the  drawer  was  described  in  the  count  by  the 
initials  of  his  Christian  name  only,  without  alleg- 
ing any  excuse  for  the  omission  of  his  Christian 
name,  or  showing  that  he  was  so  designated  in  the 
bill.  Turner  v.  Fitt,  3  C.  B.  701;  S.  P.,  Nash  v. 
Collier,  17  L.  J.,  C.  P.,  91. 

Semble,  that  the  omission  is  fatal  on  special  de- 
murrer. Ib. 

The  describing  the  defendant  in  a  declaration  by 
his  surname  and  the  initials  only  of  his  Christian 
name,  is  not  a  misnomer  amendable  under  the 
3  &  4  Will.  4,  c.  42,  s.  11,  but  an  insufficient  de- 
signation of  the  defendant,  of  which  advantage 
must  be  taken  by  demurrer.  Miller  v.  Hay,  12  Jur. 
985— Exch. 

A  declaration  by  indorsee  against  acceptor  of  a 
bill  of  exchange,  payable  three  months  after  date, 
which  period  has  elapsed,  alleged  a  promise  by  the 
defendant  to  pay  according  to  the  tenor  and  effect 
of  the  bill.  Breach,  that  the  defendant  has  disre- 
garded his  said  promise,  and  has  not  paid  the  said 
sum  &c.  A  demurrer,  that  the  declaration  did  not 
sufficiently  show  that  the  three  days  of  grace  had 
elapsed  before  action,  was  set  aside  as  frivolous. 
Padwick  v.  Turner,  17  L.  J.,  Q.  B.,  7. 

The  plaintiff,  in  the  first  count,  declared  on  a 
bill  of  exchange  drawn  and  indorsed  to  him  by  the 
defendant,  and  in  the  second  for  money  alleged 
to  be  due  from  the  defendant  upon  an  account 
stated;  concluding,  that,  in  consideration  of  the 
premises  respectively,  the  defendant  promised  to 
pay  the  said  several  last-mentioned  monies  re- 
spectively to  the  plaintiff  on  request.  The  defend- 
ant demurred  to  the  second  count,  on  the  ground 
that  it  contained  an  incorrect  statement  of  the 
consideration  for  the  promise;  or,  if  the  last-men-, 
tioned  monies  included  the  money  in  the  first 
count,  then  the  second  count  was  bad  for  duplicity. 
The  Court' set  aside  the  demurrer  as  frivolous. 
Lomax  v.  Wilson,  3  C.  B.  763. 

Pleas.] — Where,  in  an  action  of  assumpsit  on  a 
bill  of  exchange  and  on  an  account  stated,  the 
defendant  pleads  non  assumpsit  to  the  whole  de- 
claration, the  plaintiff  cannot  sign  judgment,  either 
generally  or  on  the  first  count,  even  assuming  that 
the  plea,  if  pleaded  to  that  count  only,  would  be  a 


nullity;  nor  can  he  sign  judgment  on  that  count, 
and  enter  a  nolle  prosequi  on  the  other.  Eddison 
v.  Pegram,  10  Jur.  1090— Exch. 

Semble,  per  Parke,  B.,  that  the  plea  of  non 
assumpsit  to  a  count  in  assumpsit  on  a  bill  of  ex- 
change or  promissory  note,  pleaded  since  the  R. 
G.,  H.  T.,  4  Will.  4,  may  be  treated  by  plaintiff 
as  a  nullity.  Ib. 

Debt  on  a  note  for  151.,  with  a  count  for  30/.  on 
an  account  stated.  First  plea  to  the  first  count 
alleging  special  circumstances  as  to  the  making  of 
the  note,  which  showed  that  it  was  given  upon  a  mis- 
representation and  without  consideration  ;  second 
plea,  as  to  the  sum  of  151.,  parcel  of  the  money,  and 
causes  of  action  in  the  last  count  mentioned,  that 
the  making  of  the  note  in  the  first  count  mentioned 
was  and  is  the  account  stated  in  the  last  count 
mentioned,  so  far  as  the  same  relates  to  the  sum 
of  151.,  parcel  &c.,  and  that  the  allegations  and 
statements  by  defendant,  made  in  his  first  plea, 
were  and  are  true,  modo  et  forma.  On  special 
demurrer  to  the  second  plea,  on  the  ground  that, 
professing  to  answer  part  of  the  count  on  the  ac- 
count stated,  it  nevertheless  presented  an  answer 
to  the  cause  of  action  in  the  first  count  also, — 
Held,  that  the  plea  was  good.  Hammond  v.  Day- 
son,  15  Law  J.,  N.  S.,  Exch.,  278. 

To  a  declaration  on  a  bill  of  exchange,  and  on 
an  account  stated,  the  defendant  pleaded  non 
assumpsit,  whereupon  the  plaintiff  signed  judg- 
ment as  for  want  of  a  plea: — Held,  that  he  was 
not  justified  in  signing  judgment,  the  proper  course 
being  to  demur;  and  the  Court  refused  to  amend 
such  judgment  by  confining  it  to  the  issue  raised 
on  the  first  count  of  the  declaration.  Eddison  v. 
Pigram  or  Peagram,  4  Dowl.  &  L.  277;  16  M.  & 
W.  137  ;  16  Law  J.,  Exch.,  33. 

In  assumpsit  on  a  bill  of  exchange  by  indorsee 
against  acceptor,  and  a  count  on  an  account  stated, 
defendant  pleaded  non  assumpsit: — Held,  that  the 
cause  could  not  be  tried  on  this  plea,  and,  the  jury 
being  sworn,  plaintiff  took  a  verdict  for  the  amount 
of  the  bill  and  interest,  without  adducing  any  evi- 
dence, and  without  putting  in  the  bill.  Neale  v. 
Proctor,  2  Car.  &  K.  456 — Alderson. 

Non  assumpsit  by  stat.  5  &  6  Viet.  c.  122,  may 
be  pleaded  to  an  action  on  a  bill  of  exchange  or 
promissory  note.  Weeks  v.  Argent,  11  Jur.  525; 
16  Law  J.,  Exch.,  209. 

To  a  declaration  containing  a  count  by  in- 
dorsee against  indorser  of  a  bill  of  exchange,  and 
a  count  on  an  account  stated,  the  defendant,  who 
was  under  terms  of  pleading  issuably,  pleaded 
thus  :  "  And  the  defendant  says,  that  he  did  not 
indorse  the  said  bill  in  manner  and  form  as  in  the 
first  count  mentioned,  and  as  to  the  last  count, 
that  he  did  not  promise."  The  plaintiff  having 
signed  judgment,  on  the  ground  that  the  first  plea, 
in  terms,  applied  to  the  whole  declaration,  and 
was  therefore  non-issuable,  the  Court  set  aside  the 
judgment  for  irregularity.  Bousfield  v.  Edge, 
1  Exch.  Rep.  89. 

A  declaration  on  a  promissory  note  stated,  that 
the  defendant  made  his  promissory  note,  and 
thereby  promised  to  pay  to  the  order  of  the  de- 
fendant 500/.  two  months  after  date,  and  indorsed 
the  same  to  the  plaintiff.  The  second  count 
stated,  that  the  defendant  made  his  other  pro- 
missory note,  and  thereby  promised  to  pay  to  the 
bearer  5001.  two  months  after  date,  that  the  defend- 
ant delivered  the  said  last-mentioned  note  to  the 
plaintiff,  who  was  and  still  is  the  bearer  thereof: 
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the  defendant  demurred  to  the  first  count,  on  the 
ground  that  a  note  payable  to  the  maker's  order 
was  not  a  legal  instrument,  and  could  not  be  ne- 
gotiated ;  and  he  pleaded  to  the  second  count, 
that  he  made  a  certain  instrument,  whereby  he 
promised  to  pay  to  the  order  of  him,  the  defend- 
ant, 500/.,  as  in  the  first  count  is  alleged  ;  without 
this,  that  he  made  any  promissory  note  whereby 
he  promised  to  pay  to  the  bearer  the  sum  of 
money  in  the  second  count  mentioned,  as  in  the 
same  count  is  alleged : — Held,  that  the  first  count 
was  bad,  as  the  instrument  in  question  being  pay- 
able to  the  order  of  the  maker  was  not  a  promissory 
note  within  the  statute  3  &  4  Anne,  c.  9,  and  that, 
therefore,  the  second  plea  was  bad,  as  amounting 
to  an  argumentative  denial  of  the  defendant's 
having  made  the  note.  Flight  v.  Maclean,  16  M. 
&  W.  51;  16  Law  J.,  Exch.,  23. 

To  a  declaration  containing  a  count  by  indorsee 
against  indorser  of  a  bill  of  exchange,  and  also  an 
account  stated,  a  defendant  under  terms  of  plead- 
ing issuably  pleaded  thus:  "And  the  defendant 
says,  that  he  did  not  indorse  the  bill  in  manner 
and  form  as  in  the  first  count  mentioned,  &c.; 
and  as  to  the  last  count,  the  defendant  says  that 
he  did  not  promise"  &c.  The  plaintiff  having 
treated  the  first  plea  as  non-issuable,  and  signed 
judgment,  the  Court  set  aside  the  judgment  for 
irregularity.  Bousfield  v.  Edge,  5  Dowl.  &  L.  99 ; 
17  L.  J.,  Exch.,  169. 

Where  a  plea  is  so  manifestly  bad,  (as  non  as- 
sumpsit  to  an  action  on  a  bill  of  exchange),  that 
it  cannot,  under  any  circumstances,  be  supported, 
the  Court  or  a  judge  will,  on  application,  set  it 
aside,  and  will  not  compel  the  plaintiff  to  demur. 
Robeson  v.  Ellis,  2  B.  C.  Rep.  185 — Wightman. 

By  5  &  6  Viet.  c.  22,  s.  40,  (Bankrupt  Act),  the 
general  issue  may  be  pleaded,  and  that  act  and 
the  special  matter  given  in  evidence,  in  defence 
of  an  action  on  a  security  given  by  a  bankrupt, 
with  interest,  to  persuade  a  creditor  to  forbear 
opposing,  or  consent  to  the  allowance  of  his  cer- 
tificate : — Held,  that  the  general  issue  of  non  as- 
sumpsit  (by  statute)  may  be  pleaded  under  this 
enactment  in  an  action  on  a  bill  or  note,  notwith- 
standing Reg.  Gen.,  Hil.,  4  Will.  4,  Pleadings  in 
Assumpsit.  Weeks  v.  Argent,  16  M.  &  W.  817. 

To  an  action  on  a  bill  of  exchange  for  20?., 
drawn  by  J.  L.,  and  indorsed  to  the  plaintiffs, 
and  accepted  by  the  defendant,  the  defendant 
pleaded,  that,  before  and  at  the  time  of  the  in- 
dorsement, J.  L.  was  indebted  in  I/.  13s.  Id.  to 
the  defendant,  and  that  J.  L.  held  the  bill  on  the 
terms  that  the  sum  so  due  should  be  set  off  against 
the  amount  of  the  bill,  and  that  J.  L.,  in  fraud  of 
the  defendant,  and  in  collusion  with  the  plaintiffs, 
indorsed  the  bill  to  them,  who  sued  as  agents 
merely  of  J.  L.: — Held,  that  the  plea  was  not 
issuable.  Mayhew  v.  Blofield,  1  Exch.  Rep.  469 ; 
17  L.  J.,  Exch.,  28. 

Replications.] — To  an  action  by  payee  against 
maker  of  a  note,  defendant  pleaded  that  the  note 
was  given  for  a  judgment  debt,  and  that  there 
never  was  any  other  consideration.  Replication 
de  injuri§.  On  demurrer  to  the  replication, — 
Held,  that  the  replication  was  bad.  Baker  v. 
Walker,  3  Dowl.  &  L.  46  ;  14  Mee.  &  W.  465. 

Held,  in  Q.  B.,  in  an  action  by  indorsee  of  a 
bill  against  acceptor,  where  the  plea  stated  that 
the  bill  was  accepted  for  the  accommodation  of 
the  drawer,  to  be  by  him  deposited  with  R.  as 
collateral  security  for  a  debt  due  from  the  drawer 
to  R.;  that,  before  the  bill  became  due,  the  drawer 


paid  off  the  debt;  and  that  R.  afterwards  indorsed 
to  plaintiff,  in  order  that  plaintiff,  colluding  with 
R.,  might  recover  the  amount  of  the  bill  as  trus- 
tee for  R.;  that  the  plea  was  in  excuse,  and  not  in 
discharge,  so  that  de  injuria  was  a  good  replica- 
tion. Herbert  v.  Sayer,  Dav.  &  M.  723 ;  5  Q.  B.,  965. 

In  an  action  by  drawer  against  acceptor  of  a 
bill  of  exchange  the  defendant  pleaded  (amongst 
other  pleas  concluding  to  the  country),  that  the 
plaintiff  indorsed  the  bill  to  a  person  unknown, 
who  at  the  time  of  the  commencement  of  the  suit 
was  the  holder  thereof,  and  entitled  to  sue  the 
defendant,  thereon.  The  plaintiff  replied,  that  the 
said  person  was  not  at  the  time  of  the  commence- 
ment of  the  suit  the  holder  of  the  bill,  concluding 
to  the  country.  The  plaintiff  having  added  the 
similiters  and  delivered  the  issue,  the  defendant 
struck  out  the  similiter  to  the  above  replication, 
and  demurred  specially.  A  judge  at  chambers 
ordered  the  demurrer  to  be  set  aside  as  frivolous, 
and  that  the  plaintiff  be  at  liberty  to  sign  judgment 
on  the  plea  in  question.  The  plaintiff  signed 
judgment  on  that  plea,  tried  the  other  issues,  and 
obtained  a  verdict,  the  defendant  not  appearing 
at  the  trial.  On  motion  to  rescind  the  judge's 
order  and  set  aside  the  trial  and  subsequent  pro- 
ceedings : — Held,  that,  as  the  rule  did  not  ask 
to  set  aside  the  issue,  there  was  no  irregularity  in 
the  trial  : — Held  also  (Alderson,  B.,  dissentiente), 
that  the  judgment  signed  was  irregular,  there  being 
other  pleas  on  the  record  covering  the  whole 
cause  of  action.  Talbot  v.  Bulkely,  4  Dowl.  &  L. 
306— Exch. 

The  defendant  pleaded  to  the  common  money 
counts  in  a  declaration,  as  to  501.  parcel  &c.,  that 
before  any  breach  of  the  promise  in  those  counts 
mentioned  the  plaintiff  made  a  bill  of  exchange 
for  the  payment  of  501.  four  months  after  date, 
and  that  defendants  accepted  the  bill  and  delivered 
the  same  to  the  plaintiff,  who  then  accepted  the 
same  in  discharge  of  the  sum  of  50/.  parcel,  &c., 
and  then  indorsed  and  delivered  the  same  to  S., 
who  from  thence  hitherto  hath  been  and  still  is  the 
holder  of  the  bill,  and  entitled  to  sue  thereon. 
Replication  :  that  defendant  did  not  pay  the  bill, 
and  that  S.  returned  it  to  the  plaintiff,  who  there- 
by then  became  and  was  the  holder  thereof,  and 
so  remained  and  continued  until  and  at  the  time 
of  the  commencement  of  this  suit,  and  still  is  the 
holder  thereof.  Verification.  There  was  a  simi- 
lar plea  alleging  payment  to  S.  while  he  was  the 
holder  of  the  bill ;  to  which  the  plaintiff  replied, 
denying  the  payment,  and  alleging  that  S.  returned 
the  bill,  as  in  the  last  plea: — Held,  on  special 
demurrer,  that  the  two  replications  were  argu- 
mentative denials  of  the  allegation  in  the  plea 
that  S.  was  the  holder  of  the  bill,  and  that  the 
replication  should  have  concluded  with  an  absque 
hoc,  that  S.  was  the  holder  of  the  bill.  Kemp  v. 
Watt,  4  DowL  &  L.  21;  15  M.  &  W.  672. 

Assumpsit  on  bills  of  exchange.  Plea,  that,  at 
the  time  of  action  brought,  plaintiff  did  not  hold 
the  bills  for  value,  and  that  there  never  was  any 
consideration  for  the  acceptance.  Replication, 
de  injuria.  By  order  of  a  judge  a  demurrer  to 
this  replication  was  struck  out  as  frivolous.  The 
Court  refused  to  set  aside  the  order.  Luforest  v. 
Wall,  11  Jur.  264;  16  Law  J.,  Q.  B.,  100. 

To  an  action  by  indorsee  against  acceptor  of  a 
bill  of  exchange,  the  defendant  pleaded,  that,  be- 
fore the  bill  became  due,  the  plaintiff  indorsed  the 
same  to  a  person  unknown,  who  held  the  same  by 
virtue  of  such  indorsement  thence  until  and  at  the 
time  when  the  same  became  due,  and  has  ever 
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since  remained  and  still  is  such  indorsee,  to  whom, 
as  such  indorsee,  the  defendant  has  ever  since 
been  and  still  is  liable  to  pay  the  amount.  Repli- 
cation, that  the  plaintiff,  at  the  time  of  the  com- 
mencement of  the  suit,  was  the  indorsee  and 
holder  of  the  bill;  without  this,  that  the  person  in 
the  plea  mentioned  was,  at  the  time  of  the  com- 
mencement of  the  suit,  holder  of  the  bill  in  man- 
ner and  form  as  in  the  plea  alleged  : — Held,  on 
special  demurrer,  that  the  replication  was  good. 
Arthur  \.  Beales,  1  Exch.  Rep.  608. 

Debt  by  the  drawer  of  a  bill  of  exchange,  paya- 
ble to  his  own  order,  against  the  acceptor,  with  a 
count  upon  an  account  stated.  Plea,  that  the 
bill  was  indorsed  by  plaintiff  to  certain  persons, 
"  who  then  became,  and  thence  hitherto  remained, 
the  holders  thereof."  Replication,  that  plaintiff 
was  the  holder  at  the  commencement  of  the  suit; 
without  this,  that  the  said  persons  mentioned  in 
the  plea  "  from  the  time  of  the  indorsement 
hitherto,  remained  the  holders  thereof:" — Held, 
upon  special  demurrer,  first,  that  it  was  not  neces- 
sary that  the  replication  should  show  how  the  bill, 
which  was  admitted  to  have  been  indorsed  and 
delivered  to  those  persons,  came  back  again  to 
plaintiff.  Barber  v.  Lemon,  12  Jur.  246;  17  L.  J., 
Q.  B.,  69. 

Held,  secondly,  that  the  only  material  part  of 
the  allegation  in  the  plea  was,  that  the  persons 
named  therein  were  holders  at  the  time  the  suit 
was  commenced,  and  that  the  immaterial  matter 
included  in  the  traverse  did  not  make  it  bad.  Ib. 

Assumpsit  by  the  indorsee  of  a  bill  of  exchange 
for  251.,  drawn  by  the  defendant,  indorsed  by  him 
to  T.  R.  K.,  and  by  him  to  the  plaintiffs.  Plea, 
that  the  indorsement  by  T.  R.  K.  to  the  plaintiffs 
was  in  blank;  that,  after  such  indorsement,  and 
on  the  day  of  the  bill  becoming  due,  T.  R.  K.  paid 
the  plaintiffs  the  sum  of  251.  in  the  said  bill 
specified,  in  full  satisfaction  of  the  said  sum  of 
251.,  and  the  plaintiffs  then  delivered  the  bill  to 
T.  R.  K.,  who,  at  and  after  the  time  of  the  com- 
mencement of  the  action,  was  and  still  is  the 
holder  of  the  bill.  Replication,  that,  at  the  com- 
mencement of  the  suit,  the  plaintiffs  were  the 
holders  of  the  bill ;  without  this,  that,  at  the  com- 
mencement of  the  suit,  T.  R.  K.  was  the  holder 
thereof.  The  jury  found  a  verdict  for  the  plain- 
tiffs : — Held,  on  an  application  for  a  repleader, 
that  the  issue  raised  was  a  material  issue.  Rogers 
v.  Chilton,  17  L.  J.,  Exch.,  345. 

To  an  action  upon  a  bill  for  251.,  drawn  by  the 
defendant,  indorsed  by  him  to  K.,  and  by  K.  to 
the  plaintiff,  the  defendant  pleaded  that  K.'s  in- 
dorsement was  in  blank ;  and  that,  after  the  bill 
was  indorsed  and  became  payable,  K.  paid  the 
plaintiff  251.  in  satisfaction  ;  that  the  plaintiff  de- 
livered the  bill  to  K.,  who  then  and  until  and  at 
the  time  of  the  commencement  of  the  action 
hath  been  and  still  is  the  holder  thereof.  Repli- 
cation, that,  at  the  commencement  of  the  suit,  the 
plaintiff  was  the  holder  of  the  bill ;  without  this, 
that,  at  the  time  of  the  commencement  of  the  suit, 
K.  was  the  holder.  The  defendant  having  de- 
murred to  the  replication,  a  judge  set  aside  the 
demurrer  as  frivolous  : — Held,  on  motion  to  set 
aside  the  judge's  order,  that  the  replication  was 
good,  as  it  put  in  issue  so  much  of  the  plea  as  was 
necessary  to  make  K.  the  holder  of  the  bill.  Ro- 
gers v.  Chilton,  17  L.  J.,  Exch.,  8. 

To  a  declaration  against  the  maker  of  a  promis- 
sory note,  indorsed  by  W.  to  the  plaintiff,  the 
defendant  pleaded  a  bet-off  due  to  him  from  W. 


before  the  indorsement  to  the  plaintiff,  and  that 
W.,  in  order  to  deprive  the  defendant  of  his  set- 
off,  fraudulently  indorsed  to  the  plaintiff,  in  order 
to  enable  the  plaintiff  to  sue  on  the  said  note  as 
agent  of  W.,  and  that  there  was  no  consideration 
for  the  indorsement  to  the  plaintiff,  and  that  the 
plaintiff  sued  as  agent  of  W.,  according  to  the 
said  fraud.  Replication,  de  injuria  : — Held,  good, 
as  the  substance  of  the  plea  was,  that  the  indorse- 
ment to  the  plaintiff  was  fraudulent.  Tolhurst  v. 
Notley,  12  Jur.  43  ;  17  L.  J.,  Q.  B.,  97. 

Evidence.]  — In  an  action  on  a  bill  of  exchange, 
to  which  defendant  pleaded  a  plea  of  fraud  and 
covin, — Held,  that  plaintiff  was  not  bound  to  pro- 
duce the  bill  on  the  trial  without  notice.  Law- 
rence v.  Clark,  14  Mee.  &  W.  250;  3  Dowl.  & 
L.  87;  15  Law  J.,  N.  S.,  Exch.,  40. 

"  Five  months  after  date  I  promise  to  pay  Mr.  L. 
P.,  or  order,  the  sum  of  23/.  2s.  6d.,  being  the 
amount  of  interest  due  on  a  promissory  note,  from 
the  undersigned  to  the  late  W.  N.,  for  117/.  4s,, 
dated  the  6th  of  July,  1838,  up  to  the  6th  of  July, 
1844."  (Signed  J.  S.) : — Held,  evidence  to  go  to 
the  jury  of  an  account  stated  by  J.  S.  with  L.  P., 
so  as  to  raise  a  promise  to  pay  the  117/.  4s. 
Penny  or  Perry  v.  Slade,  15  Law  J.,  N.  S.,  Q. 
B.,  10;  10  Jur.  31. 

If  an  order  to  admit  a  bill  of  exchange  is  made 
where  the  notice  describes  it  as  having  been  "  ac- 
cepted by  one  H.  B.  for  defendant,"  it  is  not  com- 
petent to  defendant  to  dispute  the  authority  of 
H.  B.  to  accept  as  his  agent.  Wilkes  v.  Hopkins, 
3  Dowl.  &  L.  184— C.  P. 

In  an  action  by  the  indorsee  against  the  drawer 
of  a  bill  of  exchange,  it  appeared  that  the  plaintiff 
was  member  of  a  joint-stock  company,  and  that 
the  bill  had  been  indorsed  to  him  for  the  benefit 
of  the  company  : — Held,  that  other  members  of 
the  company  were  not  competent  witnesses  for 
the  plaintiff.  Clark  v.  Bell,  12  Jur.  421— Exch. 

Declaration  by  indorsee  of  a  hill  of  exchange 
against  the  acceptor.  Pleas  denying  the  indorse- 
ment, and  alleging  fraud,  and  that  the  plaintiff 
gave  no  consideration  for  the  bill.  On  the  trial, 
plaintiff  rested  his  case  on  proof  of  the  hand- 
writing of  the  indorser.  Defendant  gave  evidence 
to  support  the  other  pleas,  which  it  failed  to  do, 
but  supported  the  plea  denying  the  indorsement : 
— Held,  that  the  plaintiff  was  not  entitled  to  give 
other  evidence  to  confirm  his  prima  facie  case. 
Jacobs  v.  Tarleton,  12  Jur.  517;  17  L.  J.,  Q. 
B.,  194. 

Actions  on,  in  County  Court.]  — Bills  of  exchange 
are  within  the  129th  section  of  the  9  &  10  Viet, 
c.  95,  and  are  not  within  the  128th  section  of  that 
act;  and,  therefore,  if  the  amount  do  not  exceed 
20/.,  the  county  court  has  exclusive,  and  not 
merely  concurrent  jurisdiction  over  them.  Nindv. 
Rhodes,  2  B.  C.  Rep.  226— Coleridge. 

Production  of  Bill.] — After  judgment  by  default 
against  the  maker  of  a  promissory  note,  and  re- 
ference to  the  Master  to  compute  principal  and 
interest  upon  it,  it  is  not  necessary  to  produce  the 
note  before  the  Master.  Davis  v.  Barker,  4  Dowl. 
&L.  468;  16  Law  J.,  C.  P.,  86. 

When  it  was  produced  it  appeared  to  be  signed 
E.  B.,  whereas  the  maker's  name  was  E.  T.  B.: — 
Held,  that  the  variance  was  immaterial.  Ib. 

BILL  OF  LADING— See  SHIPPING. 
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BILL  OF  SALE— See  DEED. 


BOND. 

The  condition  of  a  bond  given  by  defendant  to 
plaintiff,  after  reciting  that  A.  had  been  appointed 
agent  for  plaintiff,  which  employment  he  had  ac- 
cepted, and  undertaken  to  perform  the  trusts 
thereof,  was  declared  to  be,  that,  if  A.  should, 
during  his  continuance  in  such  employment,  faith- 
fully demean  and  conduct  himself,  and,  when  re- 
quired, account  for  and  pay  to  plaintiff  all  monies 
which  she  had  received,  or  should  hereafter  receive 
for  plaintiff's  use,  the  bond  should  be  void.  Decla- 
ration on  the  bond  set  out  the  condition,  and 
averred,  that,  while  A.  remained  in  the  employ- 
ment of  plaintiff  as  agent  aforesaid,  A.  received  for 
the  use  of  plaintiff  monies  amounting  &c.,  but  did 
not,  when  required,  account  &c.  Plea,  that  A.  did 
not,  while  he  remained  in  the  service  of  the  plain- 
tiff as  such  agent  as  in  the  declaration  mentioned, 
receive  for  the  use  of  plaintiff  the  sums  men- 
tioned:— Held,  that  plaintiff  did  not  support  the 
issue  by  proof  that  A.  and  B.,  as  partners,  were 
employed  by  plaintiff  as  agents,  and,  in  that 
character,  had  jointly  received  money  for  plaintiff's 
use,  it  appearing  that  A.  had  never  been  employed 
by  plaintiff,  or  received  money  for  him  solely  ;  and 
that  no  difference  would  be  made  by  proof  that 
defendant  knew  that  A.  was  to  be  employed  only 
as  partner  with  B.  London  Assurance  Company  v. 
Bold,  6  Q.  B.  514. 

Under  a  port  improvement  act,  commissioners 
were  empowered  to  raise  money  upon  instruments 
known  as  Old  Pier  bonds.  These  bonds  were  for 
1007.  each,  and  were  issued  at  51.  per  cent,  interest, 
with  the  exception  of  eight,  which  were  granted 
in  the  same  form,  but  upon  which  a  memorandum 
was  indorsed  before  the  execution  of  the  bonds, 
whereby  the  obligee  agreed  to  accept  41.  per  cent., 
provided  the  payments  were  regularly  made.  A., 
being  holder  of  these  eight  bonds,  was  applied  to 
by  C.,  a  broker  employed  to  purchase  such  secu- 
rities for  B.,  and  A.  agreed  to  sell  to  B.  "  eight 
Old  Pier  bonds  for  1007.  each,"  nothing  being  said 
as  to  the  rate  of  interest.  The  bonds  were  left 
with  C.  for  the  purpose  of  transfer,  and  remained 
with  him  two  days.  C.  prepared  a  transfer  and  got 
it  registered,  and  then  discovered  that  interest 
was,  by  the  memorandum,  limited  to  47.  percent., 
upon  which  he  immediately  repudiated  them.  In 
an  action  by  A.  against  B.  for  not  accepting  and 
paying  for  the  bonds,  the  jury  found  "  that  the 
bargain. between  C.  and  B.  was  for  Old  Pier  bonds 
of  the  usual  sort,  at  51.  per  cent.;  but  that  A.  only 
intended  to  sell  bonds  at  41.  per  cent.: — Held,  that 
the  verdict  was  thereupon  properly  entered  for  B. 
Keele  v.  Wheeler,  1  Man.  &  G.  665. 

Construction.] — To  an  action  against  defendant 
on  his  bond  for  2507.,  defendant  set  out  on  oyer  the 
condition,  which  recited,  that  R.  J.  had  agreed  to 
become  tenant  to  the  plaintiffs  of  a  public-house; 
that  it  was  stipulated  that  he  should  take  from  them 
the  ale,  wine,  &c.,  to  be  consumed  there  ;  that  he 
should  become  bound,  with  a  surety,  to  pay  for  the 
same  to  the  amount  of  501.,  before  he  should  have 
a  fresh  supply,  as  long  as  he  should  continue 
tenant  of  the  plaintiffs ;  that,  when  he  should  cease 
to  be  their  tenant,  the  surety  should  be  liable  to 
the  plaintiffs  in  such  sum  not  exceeding  507.,  as  R. 
J.  might  then  owe  the  plaintiffs  for  ale,  &c.;  the 
condition  then  stated  that,  if  R.  J.  should  pay  the 
plaintiffs  for  all  ale  received  from  them  to  an  amount 
not  exceeding  507.  before  he  should  have  a  fresh 


supply,  and  when  he  should  become  indebted  to 
them  in  that  sum,  and  if  he  should  pay  them  for  all 
sums  which  he  should  owe  them  for  ale,  &c.,  not 
exceeding  507. ,  when  he  should  cease  to  be  tenant 
the  obligation  was  to  be  void;  the.  plaintiffs  per- 
mitted R.  J.  to  become  indebted  to  them  in  a 
larger  amount  than  507: — Held,  that  the  defendant 
was  not  discharged  by  reason  of  the  plaintiffs 
having  supplied  R.  J.  with  ale,  &c.  to  an  amount 
exceeding  507.  upon  credit,  but  that,  in  any  event, 
on  default  of  the  principal ,  the  defendant  was  liable 
to  the  extent  of  507.  Seller  v.  Jones,  16  M.  &  W. 
112;  16  Law  J.,  Exch.,  20. 

A  bond  void  in  law  may  be  enforced  as  an  agree- 
ment in  equity,  subject  to  the  effect  of  the  equi- 
table circumstances  under  which  it  was  made. 
Squire  v.  Whitton,  1  H.  L.  Ca.  333 ;  12  Jur.  125. 

An  instrument  purporting  to  be  a  bond,  executed 
by  the  obligor,  with  blanks  for  the  name  of  the 
obligee,  and  therefore  void  in  law,  is  inoperative 
in  equity  as  an  agreement,  there  being  no  second 
contracting  party.  Ib. 

A  party  joining  as  surety  in  a  bond  ought  to  be 
informed  of  the  nature  of  the  obligation,  name  of 
the  obligee,  and  the  relation  in  which  he  stands 
to  the  principal  obligor.  Ib. 

M.  induced  W.  to  join  him  as  surety  in  a  bond 
for  re-payment  of  a  loan,  saying  he  only  wanted 
time  to  realize  securities,  and  he  would  hold  her 
harmless.  M.  and  S.  being  trustees  of  a  fund,  sold 
it,  with  consent  of  B.,  the  cestui  que  trust,  and 
thereby  raised  the  loan  for  M.,  who  informed  W. 
that  B..  was  the  lender,  but  did  not  inform  her  how 
the  loan  was  raised  : — Held,  that  B.  not  being  in 
fact  the  lender,  his  personal  representatives  had 
no  priority  of  contract  with,  nor  equities  against 
W.;  and  that,  in  consequence  of  the  concealment 
from  her  of  the  real  nature  of  the  transaction, 
she  was,  in  equity,  altogether  released  from  the 
bond.  Ib. 

Actions  on.}  — An  action  of  debt  lies  upon  a  bond 
binding  defendant  to  pay  to  a  party,  treasurer  of  a 
company,  or  his  attorney,  executors,  or  assigns,  or 
the  treasurer  of  the  company  for  the  time  being. 
White  v.  Hancock,  15  Law  J.,  N.  S.,  C.  P.,  186. 

Held,  that  an  action  of  debt  lies  at  the  suit  of  A. 
against  C.  on  a  bond,  by  which  C.  acknowledges 
himself  to  be  bound  to  A.  in  1007.,  to  be  paid  to  A. 
or  B.  White  v.  Hancock,  2  C.  B.  830. 

Held,  also,  that  A.  may  declare  on  such  a  bond, 
without  noticing  B.,  although  the  alternative  mode 
of  payment  appears  by  the  bond  being  set  out  upon 
oyer,  and  although  the  declaration  negatives  pay- 
ment to  A.,  but  is  silent  as  to  non-pavment  to 
B.  Ib. 

Collector's  Bonds.] — The  respondent,  M.,  was 
the  surety  in  a  bond  for  the  payment  by  G.,  the  col- 
lector of  taxes,  &c.,  of  all  the  taxes,  &c.,  to  be 
collected  for  the  year  1842,  to  E.,  the  receiver- 
general.  At  the  date  of  the  bond  G.  was  in  arrears 
for  taxes  collected  in  1S41.  M.  appointed  one  S. 
to  collect  the  taxes  for  the  year  1842,  which  he  did 
as  to  a  great  part.  Upon  E.  pressing  G.  for  pay- 
ment of  the  arrears  of  1841,  G.  went  to  S.  and 
asked  him  for  30007.  to  remit  to  the  receiver-gene- 
ral. S.  did  so,  taking  that  amount  out  of  a  chest 
in  which  he  placed  the  monies  received  in  the 
collection  of  taxes.  G.  converted  that  sum  and 
another  sum  of  20007.,  other  part  of  the  taxes  of 
1842,  into  paper  money,  and  transmitted  it  to  E., 
but  did  not  appropriate  it  to  the  taxes  of  1842,  and 
E.  appropriated  it  to  the  arrears  of  1841 : — Held, 
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that  it  was  not  necessary  that  G.  should  assent  to 
that  appropriation  ;  and  that  the  surety,  M.,  was 
bound  by  the  appropriation  of  the  remittance  by 
E.  to  the  arrears  of  1841;  and  that  M.  was  liable 
on  the  bond  to  make  up  the  deficiency  of  the  year 
1&42.  Attorney-General  of  Jamaica  v.  Manderson, 
12  Jur.  383— Pri.  C. 

Pleadings.}  — Debt  on  a  bond  in  the  penal  sum 
of  4000/.,  the  condition  of  which  bond,  after  reci- 
ting that  the  obligor  was  indebted  to  the  obligee  in 
the  sum  of  2000/.,  and  that  the  latter  had  agreed 
to  accept  and  take  from  the  former  interest,  at  the 
rate  of  51.  per  cent,  per  annum,  payable  half-yearly, 
during  the  joint  lives  of  the  obligee  and  his  wife, 
in  full  satisfaction  and  discharge  of  the  debt,  pro- 
vided the  same  were  regularly  paid,  was  declared 
to  be,  that  if  the  obligor  should  pay  the  interest  in 
the  manner  stipulated,  the  obligation  should  be 
void;  but  in  case  of  failure  in  payment  of  all  or 
any  part  of  the  interest  for  twenty-one  days  next 
after  each  payment  should  become  due,  the  same 
having  been  demanded,  the  bond  was  to  remain 
in  full  force.  The  condition  further  stated,  that 
it  was  agreed  that,  in  case  of  failure  in  making  the 
several  payments  aforesaid,  within  the  respective 
times  aforesaid,  the  bond,  or  any  payments  made 
under  the  same,  should  not  be  construed  or  taken 
as  a  discharge  of  the  debt  of  2000Z.,  or  any  part 
thereof,  but  the  same  should  forthwith,  after  such 
default,  become  due  and  payable  to  the  obligee, 
his  executors,  &c.  The  defendant  pleaded,  that 
payment  of  the  second  half-yearly  payment  was 
not  demanded  by  plaintiff  on  the  day  it  became 
due,  or  at  any  time  within  twenty-eight  days,after  ; 
but  that  defendant,  after  the  twenty-eight  days  and 
before  the  commencement  of  the  action,  paid  the 
same  to  plaintiff,  who  accepted  it  in  satisfaction, 
&c.: — Held,  on  special  demurrer,  that  this  was  not 
a  good  plea  of  sol  vit  post  diem,  within  the  4  Anne, 
c.  16,  s.  12.  Marriage  \.  Marriage,  1  C.  B.  761. 

Debt  on  bond  conditioned  for  the  payment  of  a 
sum  of  money  and  interest  on  a  given  day,  and  for 
the  performance  of  covenants  in  an  indenture. 
Plea,  performance  generally.  Replication,  that 
the  obligors  did  not  pay  the  money  in  the  condition 
mentioned,  modo  et  forma;  concluding  to  the 
country: — Held,  that  the  replication  was  proper  as 
taking  issue  on  the  payment  impliedly  alleged  in 
the  plea.  Roakcs  v.  Manser,  1  C.  B.  531 ;  3  Dowl. 
&L.  17. 

Held,  also,  that  the  plea  was  bad.    Ib. 

Debt  upon  a  bond.  Plea,  that  the  bond  was 
made  in  France,  and  was  not  passed  by  an  officer 
of  France,  or  written  throughout  by  defendant,  nor 
did  defendant  write  the  acknowledgment  or  "  ap- 
prove" bearing  in  words  at  length  the  debt  se- 
cured, nor  was  defendant  at  the  time  a  merchant, 
&c.;  and  that,  by  reason  of  the  premises,  the  bond, 
by  the  laws  of  France,  never  was  nor  is  binding  on 
defendant,  and  was  and  is  of  no  force  or  validity: 
— Held,  on  special  demurrer,  that  the  plea  was  in- 
ferential only  in  not  stating,  in  direct  terms,  what 
the  law  of  France  is,  and  was  therefore  bad.  Ben- 
ham  v.  Mornington  (Earl),  15  Law  J.,  N.  S.,  C.  P., 
221. 

Quaere,  whether  de  injuria  would  have  been  a 
good  replication  to  such  a  plea : — Semble,  not, 
per  Cresswell,  J.,  as  the  plea  did  not  state  matter 
of  excuse,  but  showed  that  the  instrument  was 
void,  because  not  binding  in  the  country  where  it 
•was  made.  Ib. 

Declaration  on  a  bond,  given  to  M.  C.  while  sole, 
with  profert  thereof.  The  date  was  stated  under 


a  videlicet.  Breach,  that  defendant  had  not  paid 
the  said  sum  to  M.  C.  while  sole,  or  to  plaintiffs, 
or  either  of  them,  since  their  intermarriage.  Plea, 
after  craving  oyer  ofthe  bond  and  of  the  condition, 
which  last  it  set  out,  and  which  was  for  payment 
of  300Z.,  with  interest,  on  the  29th  of  March  next 
ensuing  the  date  of  the  bond,  performance  of  the 
condition.  Replication,  the  defendant  did  not  pay 
the  sum  ofSOOZ.  with  interest  on  the  day  limited  in 
the  condition.  Special  demurrer,  that  no  breach 
was  sufficiently  assigned,  the  day  of  payment  not 
being  shown  to  have  elapsed  before  action  brought ; 
and  that  the  replication  improperly  concluded 
with  a  verification.  The  demurrer  was  set  aside 
as  frivolous  by  a  judge's  order  on  the  9th  March 
last.  Upon  application,  on  the  27th  April,  to  re- 
scind the  order  : — Held,  first,  that  it  was  sufficiently 
shown  that  the  time  for  payment  had  elapsed  be- 
fore the  commencement  of  the  suit.  Trix  v.  Thome, 
11  Jur.  38 ;  16  Law  J.,  Q.  B.,  16. 

Held,  secondly,  that  the  replication  was  not 
double  for  claiming  principal  and  interest.  Ib. 

Held,  thirdly,  that  it  was  not  uncertain  for  not 
alleging  how  or  to  whom  payment  had  not  been 
made.  Ib. 

Quaere,  whether  the  replication  ought  to  have 
concluded  to  the  country;  but  the  plea  being  bad, 
the  Court  refused  to  rescind  the  judge's  order.  Ib. 

To  debt  on  bond  the  defendant  pleaded,  that  the 
bond  was  executed  by  him  in  France,  where  he 
was  then  domiciled ;  that  it  was  not  taken  or 
passed  by  any  public  officer  authorized  by  the  laws 
of  that  kingdom,  nor  was  it  written  throughout  by 
the  hand  of  the  defendant ;  that,  though  the  de- 
fendant signed  the  bond  with  his  own  hand,  he  did 
not  write  thereon  with  his  proper  hand  the  for- 
mula styled  in  the  French  tongue  a  "  bon,"  or 
"  approuve,"  bearing  in  words  at  length  the  sum 
secured,  nor  was  the  defendant  at  the  time  a  mer- 
chant or  tradesman,  &c.;  concluding,  that,  "  by 
reason  of  the  premises,  the  bond,  by  the  laws  of 
France,  never  was  nor  is  obligatory  or  binding  on 
the  defendant,  but  always  was  and  is  of  no  force, 
effect,  or  validity:" — Held,  that  the  plea  was  bad, 
as  being  a  mere  argumentative  and  inferential 
statement  of  the  French  law  ;  which  being  plead- 
able  only  as  matter  of  fact,  ought  to  have  been 
distinctly  and  affirmatively  alleged.  Benham  v. 
Mornington  (Earl),  3  C.  B.  133 ;  4  Dowl.  &  L.  213. 

Quaere,  whether,  supposing  it  to  have  been  well 
pleaded,  the  whole  ofthe  allegations  therein  might 
have  been  put  in  issue  by  de  injuria  !  Ib. 

In  an  action  on  a  bond  to  save  the  plaintiff 
harmless  from  any  loss  he  might  incur  in  being 
surety  for  one  S.,  who  had  been  appointed  collector 
of  taxes,  the  defendant  pleaded  non  damnificatus; 
to  which  the  plaintiff  replied,  "that  during  the 
time  S.  was  collector  there  came  into  his  hands  as 
such  collector  divers  large  sums  ofmoney,  amount- 
ing in  the  whole  to  a  large  sum  ofmoney,  exceed- 
ing the  sum  of  500/.,  to  wit,  the  sum  of  2006Z.  7s. 
lOcL,"  and  then  alleged  that  S.  had  not  duly  paid 
the  sums  to  the  receiver-general  of  taxes,  by  which 
the  plaintiff  was  forced  to  pay  to  the  said  receiver- 
general  the  sum  of  500/.,  and  had  so  incurred  loss. 
The  defendant  by  his  rejoinder  to  this  traversed 
that  the  plaintiff  was  so  forced  to  pay  the  money 
as  alleged,  on  which  issue  was  joined  : — Held,  that 
the  amount  of  the  moneys  received  by  S.  was  not 
admitted  by  the  defendant's  rejoinder,  but  only 
that  some  money  had  come  to  the  hands  of  S., 
and  that  the  plaintiff  was  not  therefore  entitled  to 
more  than  nominal  damages,  without  proof  of  the 
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money  eo  received  by  S.   King  v.  Norman,  11  Jur. 
824— C.  P. 

Held,  also,  that  a  judgment  which  was  signed 
against  the  plaintiff  in  a  suit  against  him  by  the 
receiver  of  taxes  for  the  money  so  due  from  S., 
was  not  evidence  against  the  defendant  of  the 
amount  the  plaintiff  had  been  obliged  to  pay 
through  the  default  of  S.  Ib. 

Declaration  on  a  bond  for  the  payment  to  the 
plaintiffs,  or  to  one  W.  E.,  on  request,  alleged, 
that,  "  by  reason  of  the  non-payment  thereof,  an 
action  had  accrued"  &c.,  and  assigned  for  breach 
the  non-payment  to  the  plaintiffs.  The  defendants 
set  forth  the  bond  and  condition  on  oyer,  by  which 
it  appeared  that  the  condition  of  the  bond  was, 
that  one  J.  L.  and  the  defendants,  or  some  of 
them,  should  pay  over  such  sums  as  should  be 
assessed  and  collected  in  a  certain  parish  by  the 
said  J.  L.,  and  that  the  said  J.  L.  should  demand 
the  sums  assessed  of  the  persons  from  whom  the 
same  were  payable,  and,  in  case  of  non-payment, 
enforce  against  the  defaulters  the  power  of  certain 
acts  of  Parliament.  The  defendants  then  pleaded 
generally,  that  they  had  duly  performed  the  condi- 
tion of  the  bond  : — Held,  that  the  declaration  was 
good,  and  that  it  was  not  necessary  to  expressly 
negative  payment  to  W.  E.,  or  to  aver  a  request  to 
pay.  Kepp  v.  Wiggett,  12  Jur.  831;  17  L.  J., 
C.  P.,  295. 

Held,  also,  that  the  plea  was  bad  in  substance, 
for  not  showing  performance  by  J.  L.  Ib. 

Declaration  in  debt  by  husband  and  wife  on  a 
money  bond  given  to  the  wife  while  sole,  dated,  to 
wit,  on  the  27th  of  September,  &c.  Breach,  non- 
payment to  her  while  sole,  or  to  plaintiffs  or  either 
of  them  since  the  marriage.  Plea,  craving  oyer 
of  the  bond  and  condition,  and  setting  out  the  con- 
dition, which  was  for  payment  to  the  wife,  (then 
sole),  her  executors,  &c.,  or  assigns,  of  300/.,with 
interest  for  the  same,  on  the  29th  March  next 
ensuing  the  day  of  the  date  of  the  above-written 
bond  ;  and  averring  that,  from  the  time  of  making 
the  bond  and  condition,  defendant  hath  always  in 
all  things  duly  performed  the  condition,  &c.:  veri- 
fication. Replication,  that  defendant  did  not  nor 
would  pay  the  sum  of  300?.,  with  interest  for  the 
same,  on  the  day  and  in  the  manner  limited  and 
appointed  by  the  condition,  according  to  the  true 
intent  &c.  thereof:  verification.  Demurrer — 1st, 
because  it  is  not  sufficiently  alleged  in  the  replica- 
tion that  the  day  appointed  for  payment  by  the  con- 
dition was  past  before  action  brought;  2dly, 
because  the  replication  informally  concludes  with 
a  verification ;  3dly,  because  the  replication  is 
double,  assigning  breaches  by  non-payment  of 
principal  and  non-payment  of  interest ;  4thly,  be- 
cause it  does  not  allege  with  certainty  to  whom  the 
money  was  unpaid,  nor  whether  the  default  was 
before  or  after  the  marriage.  A  judge,  on  sum- 
mons, set  aside  the  demurrer  as  frivolous,  March 
9th.  In  the  next  term,  April  27th,  the  defendant 
moved  to  set  aside  the  judge's  order: — Held,  that 
the  demurrer,  on  points  1,  3,  and  4,  was  frivolous. 
On  point  2,  qusre,  whether  it  was  not  well 
grounded.  Trix  v.  Thome,  9  Q.  B.  282. 

But  the  Court  refused  to  overrule  the  discretion 
of  the  judge  in  making  the  order,  the  plea  at  all 
events  being  bad,  and  the  defendant  being  late  in 
his  application.  Ib. 

In  debt  by  A.  against  B.,  on  a  bond  entered  into 
jointly  and  severally  by  B.  and  C.  to  A.,  in  the 
penal  sum  of500/.,the  condition,  (set  out  on  oyer), 
after  reciting  that  C.  had  been  appointed  collector 
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of  taxes,  and  that  A.  had  consented  to  become  one 
of  his  sureties,  was  stated  to  be,  that  B.  and  C. 
should  keep  harmless  and  indemnify  A.  from  and 
against  all  costs,  charges,  &c.,  which  he  should 
incur  in  consequence  of  his  becoming  such  surety. 
B.  pleaded  that  A.  had  not,  at  any  time  since  the 
making  of  the  bond,  been  in  anywise  damnified, 
by  reason  or  means  of  any  matter,  cause,  or  thing 
in  the  condition  mentioned.  To  this  plea  A.  re- 
plied, that  C.  continued  collector,  until  &c.;  that, 
during  the  time  that  C.  continued  such  collector, 
and  after  the  making  of  the  bond,  &c.,  there  came 
to  the  hands  of  C.,  as  such  collector,  "  divers 
large  sums  of  money,  amounting,  in  the  whole,  to 
a  large  sum  of  money,  exceeding  500Z.,  to  wit, 
2006Z.  7s.  10d.;"  and  that  C.  did  not  pay  over  the 
same,  or  any  part  thereof,  to  the  receiver-general  ; 
and  A.,  for  assigning  a  breach  of  the  condition  of 
the  bond,  said,  that  by  reason  of  such  default  he 
was  called  upon  by  the  receiver-general,  and 
forced  and  compelled  to  pay,  and  did  pay  to  the 
receiver-general,  a  large  sum  of  money,  to  wit, 
500Z.,  parcel  of  the  monies  so  received  by  C.  as 
such  collector,  &c.  To  this  B.  rejoined,  that  A. 
was  not  forced  or  obliged  to  pay  the  said  sum  of 
money  in  the  replication  in  that  behalf  mentioned, 
or  any  part  thereof,  in  manner  and  form  as  alleged  : 
— Held,  that,  by  this  rejoinder,  the  receipt  by  C. 
of  5007.  was  not  admitted  ;  and  that,  in  the  absence 
of  evidence  to  show  that  some  money  had  been 
received  by  C.,  nominal  damages  only  could  be 
assessed  on  the  breach  assigned.  King  v.  Norman, 
4C.  B.  884;  17  L.  J.,  C.  P.,  23. 

Held,  also,  that  the  mere  production  of  a  judg- 
ment signed  against  A.,  under  a  judge's  order,  for 
500Z.,  at  the  suit  of  the  receiver-general,  was  not 
evidence  of  the  amount  of  damage  sustained  by  A. 
in  consequence  of  his  suretyship.  Ib. 

Statute  of  Limitations.]  — In  an  action  of  debt 
on  a  writing  obligatory,  which  appeared,  on  oyer, 
to  be  conditioned  for  the  performance  of  the  cove- 
nants or  conditions  contained  in  a  certain  inden- 
ture, defendant  pleaded  that  no  cause  of  action  in 
respect  of  the  said  writing  obligatory,  by  reason  of 
any  breach  of  the  condition  of  the  said  writing 
obligatory,  or  of  the  covenants  or  conditions  in  the 
said  indenture,  had  accrued  at  any  time  within 
twenty  years  next  before  the  commencement  of 
the  suit ;  to  which  the  plaintiff  demurred  specially  : 
— Held,  that  the  plea  was  bad ;  first,  for  not  set- 
ting out  the  indenture  ;  and,  secondly,  because  it 
did  not  clearly  appear  whether  the  plea  meant 
that  every  condition  or  covenant  was  to  be  per- 
formed and  was  broken  more  than  twenty  years 
before  the  commencement  of  the  suit,  or  that 
during  such  twenty  years  every  condition  or  cove- 
nant had  been  duly  performed  ;  and  if  the  latter 
were  the  meaning  of  the  plea,  it  was  incorrect  in 
form,  as  defendant  ought  to  have  shown  affirma- 
tively that  the  condition  was  duly  performed.  San- 
ders v.  Coward,  15  Mee.  &  W.  48;  3  Dowl.  &  L. 
281;  15  Law  J.,  N.  S.,  Exch.,  97;  10  Jur.  186. 

Semble,  the  proper  form  of  plea  would  have 
been  to  set  out  the  indenture,  to  aver  performance 
of  all  that  was  performed  within  twenty  years,  to 
admit  the  breaches  beyond  twenty  years,  and  to 
those  breaches  to  plead  the  Statute  of  Limita- 
tions. Ib. 

The  Statute  of  Limitations  (3  &  4  Will.  4,  c.  42, 
s.  3)  constitutes  a  bar  to  an  action  on  a  writing 
obligatory  in  those  cases  only  where  every  breach 
of  the  condition  has  taken  place  more  than  twenty 
years  previously  to  the  commencement  of  the 
suit.  Ib. 
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To  a  declaration  on  a  bond  not  setting  out  any 
condition,  plea,  that  the  debt  and  cause  of  action 
did  not  accrue  within  twenty  years.  Replication, 
taking  issue  thereupon.  At  the  trial  the  bond  and 
condition  were  produced,  when  it  appeared  that 
the  bond  had  been  executed  more  than  twenty 
years,  but  that  the  condition  was  for  the  payment 
of  the  money  after  the  death  of  a  party  who  was 
proved  to  have  died  within  twenty  years  : — Held, 
that  the  plea  was  disproved.  Turkey  v.  Hawkins, 
1 1  Jur.  919  ;  16  Law  J.,  C.  P.,  201. 

Semble,  that  the  plaintiff  might  have  replied, 
showing  when  the  condition  was  broken.  Ib. 

To  debt  on  a  bond,  bearing  date  on  a  day  more 
than  twenty  years  before  the  commencement  of 
the  action  in  the  declaration  mentioned,  plea,  that 
the  debt  and  cause  of  action  did  not  accrue  at  any 
time  within  twenty  years  next  before  the  com- 
mencement of  the  suit.  Replication,  that  the  debt 
and  cause  of  action  did  so  accrue.  At  the  trial 
the  bond  was  produced,  and  appeared  to  be  a 
post-obit  bond ;  and  it  was  proved  that  the  party, 
upon  whose  death  the  sum  secured  was  made  pay- 
able, died  within  twenty  years: — Held,  that  the 
plaintiff  was  entitled  to  the  verdict.  Tuckey  v. 
Hawkins,  4  C.  B.  655. 

Semble,  that  the  replication  would  have  been 
bad  on  special  demurrer.  Ib. 

Assignment  of  Breaches.]  — In  an  action  of  debt 
on  a  money  bond,  where  breaches  have  been  as- 
signed in  the  replication,  and  defendant  has  then 
suffered  judgment  by  default,  such  assignment  of 
breaches  is  regular,  and  a  writ  of  inquiry  may  be 
executed  thereupon,  the  ordinary  course  of  striking 
out  the  pleadings  subsequent  to  the  declaration, 
and  suggesting  breaches,  being  only  a  practice 
adopted  for  the  sake  of  convenience.  Lawes  v. 
Shaw,  Dav.  &  M.  714;  5  Q.  B.  322. 

Amount  recoverable.] — Replevin  bonds  are  not 
an  exception  to  the  rule,  that  on  a  bond  the  plain- 
tiff cannot  recover  more  than  the  penalty  and 
costs  of  suit  on  the  bond.  Branscombe  v.  Scar- 
borough, 6  Q.  B.  13. 

Therefore,  proceedings  in  such  suit  may  be 
stayed  on  payment  of  the  penalty  and  costs, 
though  the  plaintiff's  costs  in  the  replevin  suit 
much  exceed  the  penalty.  Ib. 

A  judge  at  chambers  may  order  the  stay  of  pro- 
ceedings. Ib. 

Staying  Proceedings.]  — The  Court  will  not  in- 
terfere, under  the  stat.  4  &  5  Anne,  c.  16,  s.  13, 
to  stay  the  proceedings  in  an  action  upon  a  bond, 
•where  it  is  at  all  doubtful  that  the  payment  stipu- 
lated by  the  condition  is  not  subject  to  a  contin- 
gency. Robinson  v.  Brown,  3  C.  B.  54. 

In  an  action  against  sureties  on  a  bond,  par- 
ticulars of  several  breaches  of  the  condition  were 
given,  of  which  only  one  was  contested  by  the 
defendants : — Held,  that  the  Court  had  no  power 
to  order  a  stay  of  proceedings  as  to  the  admitted 
breaches  upon  payment  into  Court  by  the  defend- 
ants of  the  damage  sustained  on  those  breaches. 
Kepp  v.  Wiggett,  1 1  Jur.  876 ;  16  Law  J.,  C.  P.,  235. 

In  an  action  against  a  surety  upon  a  bond  con- 
ditioned for  the  due  payment  to  the  receiver- 
general  of  all  sums  received  by  a  collector  of 
assessed  taxes,  a  judge  at  chambers  has  no  autho- 
rity to  order  the  proceedings  to  be  stayed  as  to 
certain  items  in  the  plaintiff's  particulars  of  de- 
mand, upon  payment  of  their  amount  into  court. 
Kepp  v.  Wiggett,  4  C.  B.  678 ;  5  Dovvl.  &  L.  164. 


Replevin  Bonds.] — See  REPLEVIN. 

Stamps.]  — A  bond  for  2000/.  was  conditioned 
for  payment  by  obligor  to  a  banking  company  of 
all  such  sums,  not  exceeding  in  the  whole  WOOL, 
which  from  time  to  time  should  be  owing  from 
him  to  the  company,  on  the  balance  of  his  ac- 
count current,  together  with  such  interest  and 
commission  as  should  be  due  to  the  company  : 
— Held,  that  the  bond  was  sufficiently  stamped 
with  an  ad-valorum  stamp  of6/.,  and  did  not  come 
within  the  clause  in  the  schedule  to  the  55  Geo. 
3,  c.  183,  Schedule,  Part  1,  tit.  "  Bond,-'  which 
imposes  a  stamp  of  25/.  on  all  bonds  for  repay- 
ment of  money  lent,  advanced,  or  paid,  or  which 
may  become  due  on  an  account  current,  where  the 
total  amount  of  the  money  secured  is  uncertain 
and  without  limit, — overruling  Dickson  v.  Cass, 
(1  B.  &  Adol.  343).  Frith  \.  Rotherham,  14  Mee. 
&  W.  39 ;  15  Law  J.,  N.  S.,  Exch.,  133 ;  10  Jur. 
208. 

On  Bastardy  Bonds.] — See  BASTARD. 


BOTTOMRY— See  SHIPPING. 


BRACERY— See  CONTRACT. 


BRIDGE— See  CRIMINAL  LAW. 


BROKER — See  PRINCIPAL  AND  AGENT,  PUBLIC 
COMPANY,  SALE. 

BUILDING  ACT. 

The  14  Geo.  3,  c.  78,  for  the  regulation  of 
buildings  and  party-walls,  &c.  within  the  cities  of 
London  and  Westminster,  is,  as  regards  most  of 
its  clauses,  an  act  "of  a  local  and  personal  na- 
ture:" and,  consequently,  the  right  to  plead  the 
general  issue,  and  give  the  special  matter  in  evi- 
dence, given  by  the  100th  section  to  any  person 
sued  for  anything  done  in  pursuance  and  by  the 
authority  of  that  statute,  is  taken  away  by  the 
5  &  6  Viet.  c.  97  ;  except  in  cases  where  the  act 
complained  of  is  done  under  some  of  the  clauses 
of  the  14  Geo.  3,  c.  78,  which  affect  the  public  at 
large,  such  as  the  84th  and  86th.  Richards  v. 
Easto,  3  Dow-1.  &  L.  515;  15  Mee.  &  W.  244; 
15  Law  J.,  N.  S.,  Exch.,  163 ;  10  Jur.  695. 

The  7  &  S  Viet.  c.  84,  for  regulating  the  con- 
struction and  the  use  of  buildings  in  the  metropo- 
lis and  its  neighbourhood,  although  printed  among 
the  public  general  statutes,  is  an  act  of  a  local 
and  personal  nature,  and  ought  to  have  been  so 
classed.  Ib. 

In  an  action  of  trespass,  the  non-compliance 
with  the  requisites  of  the  14  Geo.  3,  c.  78,  cannot 
be  given  in  evidence  under  the  ordinary  plea  of 
not  guilty.  Ib. 

BUILDING   SOCIETY. 

The  Metropolitan  Building  Association  is  a  so- 
ciety established  to  enable  parties  to  purchase 
freehold  or  leasehold  property  within  twenty-five 
miles  of  London;  and  by  rule  3  actions  and  suits 
are  bo  be  brought  and  defended  in  the  names  of 
the  trustees ;  but  no  such  proceedings  are  to  be 
taken  or  defended  until  the  approbation  of  a 
majority  of  the  members  present  at  a  special 
meeting  of  the  association  shall  have  been  ob- 
tained. The  president  has  power  to  call  a  special 
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meeting  of  the  committee;  and,  on  receiving 
written  request,  signed  by  twelve  of  the  members 
to  convene  a  special  general  meetinsr,  he  is  withi 
three  days  after  to  convene  such  meeting  : — Helci 
that  an  action  brought  with  the  approbation  o 
the  majority  of  the  members  present  at  a  specia 
general  meeting  was  well  brought  within  th 
meaning  of  the  rule.  Cutbill  v.  Kingdom,  1  Exch 
Rep.  494;  17  L.  J.,  Exch.,  177. 
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By  the  28th  rule,  the  committee  are  to  deter 
mine  all  disputes  which  may  arise  respecting  th 
construction  of  these  rules,  or  any  of  the  clauses 
matters,  or  things  herein  contained  ;  the  decisio 
to  be  conclusive  if  satisfactory  ;  but,  if  not  satis 
factory,  reference  is  to  be  made  to  arbitration 
pursuant  to  the  10  Geo.  4,  c.  56,  s.  27:— Held 
that  this  rule  referred  only  to  disputes  respectint 
the  construction  of  the  rules,  and  did  not  preven 
the  trustees  suing  for  the  recovery  of  subscription 
and  fines.  Ib. 

By  the  llth  rule,  if  the  committee  are  satisfiet 
that  the  premiums  offered  by  any  member  to  whon 
shares  have  been  awarded  are  a  sufficient  security 
they  are   to  direct   the    trustees   to    pay  to  sue] 
member  the  money  he  is  entitled  to  receive,  on 
his  executing  a  deed  in  trust  to  sell,  or  other  valic 
conveyance,  mortgage,  or  assurance  : — Held,  tha 
the  society  might  lend  money  on  mortgage  to  its 
own  members  as  well  as  to  strangers.     Ib. 

By  the  8th  rule,  as  often  as  the  funds  amountec 
to   a   share  or  sum  of  120Z.,  the  share  is  to  be 
awarded  to  the  highest  bidder,  the  purchaser  to 
have  the  privilege   of  taking  as  many   additiona 
shares    at   the    same    rate    as   he    might   choose 
Quaere,  whether,  as  the  society  enabled  its  mem- 
bers to  hold  an  unlimited  number  of  shares,  each 
of  which   might  be  the  maximum   share,  it  was 
within  the  act  6  &  7  Will.  4,  c.  32,  s.  2.    Ib. 

The  plaintiff  became  a  member  of,  and  pur- 
chased twelve  shares  and  a  half  in  a  building 
society,  constituted  under  the  statute  6  &  7  Will. 
4.  c.  32,  and  the  society  advanced  a  sum  of  750Z. 
in  respect  of  such  shares,  upon  a  conveyance  o; 
certain  property  to  the  trustees  of  the  society,  by 
way  of  mortgage.  According  to  the  rules  of  the 
society,  10s.  per  month  subscription,  and  4s.  per 
month  redemption  monies,  were  payable  on  each 
share,  until  a  sum  of  120Z.  per  share  should  be 
realized  for  the  non-purchasing  members.  On  a 
bill  against  the  trustees  for  redemption — Held, 
that,  upon  the  terms  of  the  mortgage  deed  and 
the  rules  of  the  society,  the  plaintiff  was  entitled 
to  redeem  only  upon  payment  of  all  the  future 
subscriptions  on  his  shares  until  the  dissolution  of 
the  society  ;  the  probable  duration  of  the  society 
to  be  ascertained  by  calculation,  and  the  future 
payments  to  be  treated  as  if  immediately  due. 
Mosley  v.  Baker,  6  Hare,  87  ;  12  Jur.  551;  17  L. 
J.,  Chanc'.,  257. 

A  joint-stock  brewery  company,  being  in  want  of 
a  loan  of  money,  effected  the  following  arrange- 
ment with  a  benefit  building  society  : — They,  by  a 
common  deed  of  mortgage,  mortgaged  their  real 
estates  to  the  trustees  of  the  society,  to  secure  a 
sum  of  7500/.,  and  interest  at  51.  per  cent,  per 
annum.  They  agreed  to  take  fifty  shares  in  the 
society  of  120Z.  each,  and  gave  sixty  bills  of  ex- 
change for  75/.  Is.  each,  payable  at  intervals  of 
one  month,  in  respect  of  the  monthly  subscrip- 
tions, premiums,  and  interest  upon  the  fifty  shares  ; 
they  also  gave  a  bond  for  15,OOOZ.  as  an  additional 
security  for  the  7500/.  This  sum  of  7500Z.  was 


made  up  of  an  alleged  loan  to  the  brewery  com- 
pany of  6000/.  and  1500Z.  as  the  agreed  premium 
of  SO/,  each  upon  fifty  shares.  Upon  a  bill  by  the 
brewery  company  against  the  trustees  of  the 
building  society,  alleging,  that,  by  means  of  the 
payment  by  plaintiffs  of  a  large  number  of  the 
sixty  bills  of  exchange  and  by  other  payments,  the 
sum  actually  advanced  by  the  building  society  to 
them  was  nearly,  if  not  entirely,  paid  off,  and 
praying  to  be  let  in  to  redeem  the  mortgage  upon 
payment  of  what  should  be  found  due  from  them, 
upon  taking  the  accounts  in  the  ordinary  manner 
as  between  mortgagor  and  mortgagee,  and  for  the 
delivery  up  of  the  bond  and  the  remaining  bills  of 
exchange — Held,  granting  the  relief  asked,  first, 
that,  in  the  absence  of  the  books  of  the  society, 
which  are  the  primary  evidence  of  the  due  admis- 
sion of  members  according  to  the  rules  of  the 
society,  the  plaintiffs  were  not  to  be  considered 
members  of  the  building  society.  Dobinson  \. 
Hawks,  12  Jur.  1037— V.  C.  E. 

Held,  secondly,  semble,  that,  even  had  there 
been  such  evidence,  it  would  have  been  contrary 
to  the  policy  of  the  act  for  regulating  benefit  build- 
ing societies,  (6  Si  7  Will.  4,  c.  32),  and  contrary 
to  the  rules  of  the  society  itself,  that  a  joint-stock 
company,  or  any  number  of  persons  combining 
together  to  form  a  joint  capital,  should  become 
members  of  a  benefit  building  society,  the  act 
being  intended  for  the  benefit  of  individuals  only. 
Ib. 

BYE-LAW — See  CORPORATION. 

CARRIER. 

By  a  railway  act,  a  company  were  empowered 
to  make  a  railway,  which  all  persons  were  to  have 
liberty  to  use  on  payment  of  certain  tolls.     The 
company  were   also   empowered   to   provide   and 
charge  for  the  use  of  locomotive  engines  on  the  rail- 
way, and  to  use  locomotive  engines  and  carriages 
for  the  conveyance  of  passengers,  goods,  &c.,  and 
to   charge   for  such  conveyance.     Sect.  253  pro- 
vides, that  no  action  or  proceeding  shall  be  prose- 
cuted against  any  person,  &c.  for  anything  done 
or  omitted  to  be  done  in  pursuance   of  the  act,  or 
in  the  execution  of  the  powers  or  authorities  given 
by  it,  without  twenty  days'  notice  in  writing.     An 
action   was  brought  against  the  company  in  case 
for  negligence.     The  declaration  stated,  that  they 
were  owners  of  the  railway  and  carriages  used  by 
them  for  the  conveyance  of  passengers  along  it  for 
reward,  and,  being  such  owners,  the  plaintiff,  at 
their  request,  became  a  passenger  in  one   of  the 
carriages  for  reward  to   them,   and  they  received 
him  as  such  passenger,  and  that  it  became  their 
duty  to  use  due  care   and   skill  in  conveying  him. 
Breach,  that  they  did  not  use  due  care  and  skill, 
but  took  so   little  care,  and  so  negligently,   &c. 
conducted   themselves  in  carrying  him,  and  man- 
aging the  carriage  in  which  he  was  passenger,  the 
;rain  to  which  it  was  attached,  and  the  engine  by 
which  it  was  drawn,  that  the  carriage  was  thrown 
off  the  rail,  and  the  plaintiff  injured  : — Held,  that 
no  notice  of  action  was  necessary,  as  the  companj 
.vere  sued  only  as  carriers,  and  not  for  anything 
done  or  omitted  in  pursuance  of  the  act;  and  that 
although  it  was  proved   that  the  rails  were  defec- 
.ive  at  the  place  where  the   accident  occurred,  so 
hat  the  rate  at  which  the  train  was  travelling  was 
mzardous.     Carpue  v.  London  and  Brighton  Rail- 
way Company,  3  Railw.  Cas.  692  ;  Dav.  &  M.  60S  ; 
3  Q.  B.  747. 
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Semble,  that,  in  proving  that  the  train  and 
railway  were  exclusively  under  the  management 
of  the  company  when  the  accident  occurred,  the 
plaintiff  made  out  a  prima  facie  case  of  negligence, 
it  being  for  the  defendants  to  disprove  negligence 
in  such  a  case,  rather  than  for  the  plaintiff  to 
prove  it.  Ib. 

Where  an  option  is  given  to  a  party  sending 
packages  containing  small  parceli  to  pay  accord- 
ing to  an  average,  or  to  pay  for  the  parcels  sepa- 
rately, if  the  principle  of  an  average  be  legal,  and 
the  amount  of  it  reasonable,  although  the  alterna- 
tive requiring  the  party  to  pay  for  the  separate 
parcels  may  be  per  se  illegal,  that  will  not  render 
the  demand  to  pay  according  to  average  illegal, 
and  the  court  will  not  grant  an  injunction  until 
the  illegality  be  established  at  law.  Pickford  v. 
Grand  Junction  Railway  Company,  3  Railw.  Cas. 
538— C. 

Quaere,  whether  the  defendants,  being  carriers 
only  to  Birmingham,  can  legally  make  the  same 
charge  to  A.  for  the  delivery  of  goods  at  Birming- 
ham, as  they  make  to  B.  for  delivery  of  goods  at 
Worcester,  B.  agreeing  to  give  the  company  thrir 
whole  custom,  and  agreeing  to  pay  on  certain 
articles  an  increased  price.  Ib. 

If,  in  an  action  against  a  carrier  for  the  loss  of  a 
parcel,  the  defendant  plead  that  it  was  not  de- 
livered to  him  to  be  carried,  it  is  sufficient  for  the 
plaintiff  to  show  that  it  was  delivered  to  a  person 
and  at  a  house  where  parcels  were  in  the  habit  of 
being  left  for  the  carrier;  and  it  is  immaterial 
whether  this  person  was  paid  any  money  or  not ; 
and  in  such  an  action  the  person  who  so  left  the 
parcel  maybe  asked,  on  cross-examination,  what 
direction  was  on  the  parcel.  Burrell  v.  North,  2 
C.  &  K.  681— Erie. 

Every  person  employed  by  a  common  carrier, 
whether  by  the  name  of  sub-contractor,  agent, 
servant,  or  otherwise,  to  perform  any  part  of  the 
work  which  the  carrier  has  undertaken  to  perform; 
and  every  person  employed  by  such  person  for 
that  purpose,  is  "  a  servant  in  the  employ  of  the 
carrier,"  within  the  8th  section  of  the  11  Geo.  4 
&  1  Will.  4,  c.  68,  which  renders  common  carriers 
liable  for  the  felonious  acts  of  servants  in  their 
employ.  Machu  v.  London  and  South-western  Rail- 
way Company,  12  Jur.  501;  17  L.  J.,Exch.,  271. 

A  bale  of  silk,  above  the  value  of  10Z.,  was  de- 
livered at  a  station  of  a  railway  company,  to  be 
carried  by  the  company,  as  common  carriers,  to 
London,  and  there  delivered  to  the  plaintiff;  but 
only  the  ordinary  charge  for  carriage  was  paid, 
the  value  of  the  parcel  not  having  been  declared 
as  required  by  a  notice  stuck  up  in  the  booking- 
office  of  the  company,  according  to  the  provisions 
of  the  11  Geo.  4  &  1  Will.  4,  c.  68,  s.  2.  On  the 
arrival  of  the  silk  at  London,  the  company's  ser- 
vants put  it  into  a  van  belonging  to  A.  B.,  who 
was  usually  employed  by  the  company  to  deliver 
in  London  all  goods  arriving  by  their  line.  This 
van  was  under  the  care  of  C.  D.,  a  porter,  and  a 
delivery  ticket  sent  with  the  parcel,  headed  with 
the  name  of  the  company,  but  signed  by  A.  B.,in 
which  it  was  stated  that  any  servant  of  the  com- 
pany taking  more  than  was  stated  therein  woulc 
be  dismissed ;  and  in  that  ticket  the  names  o 
several  porters  were  given,  including  that  of  C.  D. 
but  it  appeared  by  other  evidence  that  he  was  the 
servant  of  A.  B.,  hired  and  paid  by  and  liable  to 
be  discharged  by  him.  The  silk  never  reached  it 
destination,  having  been  stolen  by  C.  D.: — Held 
that  C.  D.  was  a  servant  in  the  employ  of  the  com" 


iany,  within  the  meaning  of  the  8th  section  of  the 
tatute.    Ib. 

Semble,  that  the  delivery  ticket  did  not  operate 
dther  by  way  of  estoppel  or  as  conclusive  evidence 
.gainst  the  company  that  C.  D.  was  their  servant. 
b. 

The  plaintiff  sent  certain  goods  by  the  defend- 
ants, carriers,  to    be    delivered   in  Bedford   on  a 
Thursday,  in  order  to  be  ready  for  the  market  on 
Saturday,  but  did  not  give  notice  that  they  were 
sent  for  that  purpose.     On  that  day  his  clerk  pro- 
ceeded there,  and  owing  to  the  non-delivery  of  the 
roods  till  the  Monday  following,  he  removed  them 
o  another  place  for  sale  : — Held,  in  an  action  for 
he  non-delivery  of  the  goods  within  a  reasonable 
,ime,  that  the  expenses  so  incurred  might  be  given 
3y  the  jury  as   damages.     Black  v.  Baxendale,  1 
E'xch.  Rep.  410;  17  L.  J.,  Exch.,  50. 

CASE,  ACTION  ON. 

Malicious  Arrest  or  Execution.] — No  action  lies 
against  the  sheriff  or  his  officer  for  arresting  a  per- 
son attending  court  as  a  witness,  although  it  be 
alleged  that  defendants  knew  that  he  was  privi- 
eged,  and  arrested  him  maliciously.  Magnay  v. 
Burt,  Dav.  &  M.  652— Exch.  Cham. 

And,  quaere,  if  any  action  lies  for  maliciously 
detaining  him  after  the  court  had  ordered  his  dis- 
charge, and  defendants  had  notice  thereof;  but, 
at  all  events,  if  any,  it  would  be  trespass  and  not 
ase.     Ib. 

If  a  plaintiff  maliciously  takes  a  defendant  in 
execution  for  a  debt,  in  respect  of  which  he  has 
been  discharged  under  the  Irish  Insolvent  Act, 
be  is  liable  to  an  action  on  the  case.  Ewart  v. 
Jones,  3  Dowl.  &  L.  252 ;  14  Mee.  &  W.  774. 

But  trespass  will  not  lie  against  a  plaintiff  or 
his  attorney  for  suing  out  execution,  and  arresting 
thereon  a  defendant  who  has  obtained  an  order  for 
protection  from  process  under  5  &  6  Viet.  c.  116. 
Yearsley  v.  Heane,  3  Dowl.  &  L.  265 ;  14  Mee.  & 
W.  322. 

An  action  for  maliciously  arresting  on  a  capias 
issued  by  a  judge's  order  under  1  &  2  Viet.  c.  110, 
s.  3,  lies  only  where  the  party  obtaining  the  order 
for  the  capias  has  imposed  on  the  judge  by  some 
false  statement  or  suggestio  falsi,  and  thereby 
satisfied  him  of  the  existence  of  the  debt  to  the 
requisite  amount,  and  that  there  was  reasonable 
ground  for  supposing  that  the  debtor  was  about  to 
quit  the  country  ;  and  the  declaration  in  such  a 
case  should  allege  what  the  false  statement  or 
suggestio  falsi  was  by  which  the  judge  was  so 
misled.  Daniels  v.  Fielding,  10  Jur.  1061 — Exch. 

Such  an  action  cannot  be  supported  on  the  mere 
fact,  that  defendant,  when  he  procured  the  judge's 
order  and  arrest,  had  no  reasonable  or  probable 
cause  for  believing  that  the  plaintiff  was  going 
abroad.  Ib. 

A  declaration  in  an  action  for  a  malicious  arrest, 
since  1  &  2  Viet.  c.  110,  alleged,  that  defendant, 
not  having  reasonable  or  probable  cause  to  believe 
that  plaintiff  was  about  to  quit  England,  falsely 
and  maliciously,  and  without  reasonable  or  pro- 
bable cause,  caused  and  procured  a  judge  to  make 
an  order  for  a  writ  of  capias  against  plaintiff} 
indorsed  to  hold  him  to  bail  for  a  sum  exceeding 
20/.;  and  that  defendant,  by  colour  of  that  order, 
sued  out  a  writ  of  capias,  and  caused  plaintiff  to 
be  arrested  and  kept  in  custody  until  he  gave  bail 
to  procure  his  release.  The  declaration  then 
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averred  that  defendant  never  had,  nor  was  there 
at  any  time  any  reasonable  or  probable  cause  for 
believing  that  plaintiff  was  about  to  quit  England, 
nor  had  he  any  such  intention  ;  and  that  the  judge's 
order  for  the  capias  was  afterwards  rescinded,  and 
the  capias  set  aside,  &c.: — Held,  that,  although 
this  declaration  would  have  been  bad  on  special 
demurrer,  for  not  setting  out  what  the  false  evi- 
dence was  on  which  the  judge's  order  had  been 
obtained,  it  was  good  after  verdict,  as  the  allega- 
tion that  defendant  falsely  procured  a  judge's  order 
must  be  understood  with  reference  to  the  context, 
as  meaning  that  he  procured  a  judge's  order  by 
false  evidence  or  by  means  of  falsehood;  and  the 
allegations  as  to  defendant  not  having  had  reason- 
able or  probable  cause  for  supposing  that  plaintiff 
was  about  to  quit  the  country  might  be  rejected  as 
surplusage.  76. 

In  case  for  taking  plaintiff  and  his  goods  in 
execution  upon  two  judgments  for  more  than  was 
due  upon  them  respectively,  the  first  count  of  the 
declaration  charged,  that  defendants,  one  of  whom 
was  attorney  for  the  other,  caused  a  writ  of  ca. 
sa.  to  be  indorsed  to  levy,  &c.,  and  "  wrongfully 
and  injuriously"  caused  plaintiff  to  be  taken  and 
imprisoned  under  it.  The  second  count  charged, 
that  defendants  "  wrongfully  and  injuriously" 
caused  a  writ  of  fi.  fa.  to  be  indorsed  to  levy,  &c., 
and  the  sheriff  to  seize  the  goods  of  plaintiff: — 
Held,  bad,  in  arrest  of  judgment,  for  want  of  an 
averment  that  the  acts  were  done  "maliciously." 
De  Medina  \.  Grove,  15  Law  J.,  N.  S.,  Q.  B.,  284  ; 
10  Jur.  426. 

The  only  foundation  of  an  action  for  a  malicious 
arrest  under  the  1  &  2  Viet.  c.  110,  is  that  the 
plaintiff  has  obtained  the  judge's  order  for  the  ca- 
pias by  falsehood  or  fraud.  The  declaration  must 
therefore  show  that.  Daniels  v.  Fielding,  16  M. 
&  \V.  200;  4  Dowl.  &  L.  329;  16  Law  J.,  Exch., 
153. 

But  after  verdict,  a  declaration  was  held  suffi- 
cient, which  alleged  that  the  defendants,  not 
having  any  reasonable  or  probable  cause  to  believe 
that  the  plaintiff  was  about  to  quit  England,  falsely 
and  maliciously,  and  without  any  reasonable  or 
probable  cause,  caused  and  procured  a  judge  to 
make  an  order  for  a  capias  against  the  plaintiff, 
and  falsely,  &c.,  by  colour  of  the  said  order, 
caused  a  capias  to  be  sued  out  thereon,  and  the 
plaintiff  to  be  arrested  under  it.  Ib. 

In  case  for  maliciously  and  without  reasonable 
or  probable  cause  causing  the  plaintiff  to  be  ar- 
rested on  a  capias  under  the  statute  1  &  2  Viet, 
c.  110,  e.  3,  the  order  for  which  had  been  obtained 
upon  an  affidavit  not  fairly  disclosing  the  nature  of 
tta  contract,  for  the  alleged  breach  of  which  the 
defendants  were  suing;  the  judge  having  stated 
that  in  his  opinion,  the  plaintiff  had  failed  to  make 
out  a  want  of  reasonable  and  probable  cause,  told 
the  jury,  that,  to  entitle  the  plaintiff  to  a  verdict, 
they  must  be  satisfied  that  there  was  a  total  want 
of  reasonable  and  probable  cause,  and  that  the 
defendants  had  acted  with  malice  : — Held,  a  mis- 
direction. Gibbons  v.  Allison,  3  C.  B.  181. 

A  declaration  alleged  that  the  defendant,  not 
having  any  reasonable  or  probable  cause  of  action 
against  the  plaintiff,  or  for  causing  him  to  be  ar- 
rested &c.,  wrongfully,  falsely,  maliciously  and 
vexatiously  procured  a  judge's  order  for  the  arrest 
of  the  plaintiff  under  the  1  &  2  Viet.  c.  110,  s.  3, 
and  caused  him  to  be  arrested  on  a  'capias  issued 
thereupon  &c.: — Held,  bad  on  special  demurrer, 
for  not  showing  the  false  charge  or  statement  by 


which  the  judge  was  induced  to  make  the  order. 
Bryant  v.  Bobbett,  11  Jur.  1020— Exch. 

Declaration  in  case  stated,  that  judgment  had 
been  recovered  against  plaintiff  for  1060/.  10s., 
damages  for  breach  of  covenant ;  that  1000/.  had 
been  paid  to,  and  received  by,  defendant  in  part 
satisfaction  of  the  damages  ;  that  defendant,  well 
knowing  the  premises,  but  intending  to  injure  plain- 
tiff, issued  a  ca.  sa.  on  the  judgment,  and  "  wrong- 
fully and  injuriously"  caused  it  to  be  indorsed  to 
levy  the  whole  1060Z.  10s.,  and  "  wrongfully  and 
injuriously"  caused  plaintiff  to  be  taken  and  im- 
prisoned under  it,  until  he  executed  a  warrant  of 
attorney  to  enter  up  judgment  to  secure  10SU.  14s. 
2d.;  whereas,  at  the  time  of  taking  of  plaintiff 
under  the  writ  and  giving  the  warrant  of  attorney 
much  less  than  1060/.  10s.  was  due  upon  the  judg- 
ment: — Held,  bad,  in  arrest  of  judgment,  for  want 
of  an  averment  that  the  act  was  done  without 
reasonable  and  probable  cause.  De  Medina  v. 
Grove  (in  error),  11  Jur.  145 — Exch.  Cham. 

By  Maule,  J. — That  there  was  a  sufficient  aver- 
ment of  malice.  Ib. 

Semble,  the  suing  out  a  writ,  and  indorsing  it 
for  the  whole  amount  recovered  by  the  judgment, 
though  part  of  that  sum  has  been  paid,  is  not  the 
ground  of  an  action  on  the  case.  16. 

A  married  woman  is  liable  to  be  taken  in  execu- 
tion under  a  ca.  sa.  issued  upon  a  judgment  for 
defendant  in  an  action  for  libel  brought  by  her 
husband,  in  which  she  is  joined;  and  therefore  an 
action  will  not  lie  by  husband  and  wife  against 
defendant  for  maliciously  and  without  reasonable 
and  probable  cause  suing  out  a  ca.  sa.  against  the 
wife  upon  the  judgment  in  the  action  of  libel. 
Newton  v.  Boodle,  S.  P.,  Newton  v.  Rowe,  11  Jur., 
628— Q.  B. 

A  declaration  in  case  stated  that  the  plaintiff, 
being  indebted  to  H.  L.  in  36/.,  H.  L.,  by  the  de- 
fendant, his  attorney,  for  the  recovery  thereof, 
sued  out  a  writ  of  summons,  and  declared  against 
the  plaintiff;  that  afterwards  the  plaintiff  presented 
a  petition  to  the  Court  of  Bankruptcy,  and  obtained 
an  order  for  protection  from  process,  whereof  the 
defendant  had  notice :  yet  the  defendant,  well 
knowing  that  the  plaintiff  was  protected  from  pro- 
cess, but  wilfully  and  maliciously  intending  to  in- 
jure him,  procured  a  judgment  to  be  signed  against 
him  in  the  said  action,  and  wilfully  and  maliciously 
intending  &c.,  sued  out  a  testatum  ca.  sa.,  under 
which  the  sheriff  arrested  the  plaintiff: — Held,  that 
the  declaration  was  bad,  in  omitting  to  state  that 
the  defendant  arrested  the  plaintiff  without  rea- 
sonable and  probable  cause.  Rout  v.  Lewis,  17  L. 
J.,  Exch.,  98. 

No  action  lies  against  an  execution-creditor  or 
his  attorney,  for  issuing  a  fi.  fa.  indorsed  to  levy 
the  whole  sum  recovered  by  a  judgment,  which, 
to  the  knowledge  of  both,  has  been  partly  satisfied 
by  payments,  unless  malice  and  want  of  probable 
cause  be  alleged  in  the  declaration,  and  proved. 
De  Medina  v.  Grove,  10  Q.  B.  152. 

Held,  by  the  Court  of  Exchequer  Chamber, 
affirming  the  judgment  of  the  Court  of  Queen's 
Bench,  that  no  action  lies  against  an  execution- 
creditor,  or  his  attorney,  for  issuing  a  fi.  fa.  in- 
dorsed to  levy  the  whole  sum  recovered  by  a 
judgment,  which,  to  the  knowledge  of  both,  has 
been  partly  satisfied  by  payments,  unless  malice 
and  want  of  probable  cause  be  alleged  in  the  de- 
claration, and  proved.  S.  C.,  Id.  172;  17  L.  J.^ 
C.  P.,  321. 
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Quaere,  by  Wilde,  C.  J.,  whether,  even  if  such 
allegation  and  proof  were  made,  an  action  is  the 
proper  remedy.  Ib. 

Declaration  stated  that  defendant  was  an  attor- 
ney ;  that  a  writ  of  summons  had  been  issued 
against  plaintiff  at  the  suit  of  A.  D.,  but  no  further 
proceedings  had  been  had,  nor  would  plaintiff 
have  defended  the  same,  nor  had  defendant  been 
retained  by  plaintiff  to  defend  the  action  or  take 
any  step  therein  or  in  relation  thereto,  yet  defend- 
ant wrongfully,  and  without  the  consent  of  plain- 
tiff, entered  an  appearance  for  plaintiff  in  the  said 
action,  and  defended  the  same,  and  such  proceed- 
ings were  had  thereupon  that  A.  D.  recovered 
judgment  against  plaintiff  for  831.  9s.,  and  there- 
upon execution  issued  against  plaintiff,  and  plain- 
tiff was  forced  to  pay  the  sum  recovered,  and  91. 
8s.  6d. ,  being  the  costs  of  the  execution,  and 
plaintiff,  by  reason  of  the  premises,  was  greatly 
injured  in  his  credit  and  character: — Held,  bad, 
in  arrest  of  judgment.  IVestaway  v.  Frost,  12  Jur 
698;  17  L.  J.,  Q.  B.,  698. 

Malicious  Detention  in  Custody.]  — The  plaintiff 
was  in  custody  under  an  attachment  from  the 
Court  of  Chancery,  for  non-payment  of  costs  to 
the  plaintiff  in  a  suit  in  equity,  the  defendant  in 
this  action.  After  the  costs  were  paid,  the  solici- 
tor of  the  plaintiff  in  equity  (the  now  defendant) 
refused  to  give  an  order  to  the  sheriff  to  discharge 
the  plaintiff,  saying,  "  Let  him  go  to  the  Court  to 
purge  his  contempt."  The  judge  in  equity  dis- 
charged him  on  motion  : — Held,  that  no  action 
was  maintainable  for  refusing  to  give  the  order  to 
the  sheriff,  and  thereby  prolonging  plaintiff's  im- 
prisonment, except  on  proof  of  express  malice. 
Moore  v.  Gardner,  16  M.  &  W.  595. 

Malicious  Prosecution.'] — Tn  an  action  for  ma- 
liciously indicting  plaintiff  for  an  assault  on  de- 
fendant, the  following  facts  were  proved  : — De- 
fendant came  to  plaintiff's  house,  which  was  let 
out  as  chambers,  to  inquire  for  a  Mr.  S.,  and  on 
being  informed  that  no  such  person  lived  there, 
uttered  abusive  language,  and,  on  plaintiff  request- 
ing him  to  go  away,  laid  hands  on  him,  whereupon 
plaintiff  forced  him  out.  There  was  conflicting 
testimony  as  to  the  degree  of  violence  used  by 
plaintiff.  Plaintiff  was  indicted  by  defendant  for 
the  assault,  and  acquitted.  On  the  trial  of  the  ac- 
tion, the  learned  judge  directed  the  jury,  that,  if 
defendant  preferred  the  indictment  with  a  con- 
sciousness that  he  was  in  the  wrong,  there  was  no 
reasonable  or  probable  cause  for  the  indictment : — 
Held,  that  the  mere  fact  of  plaintiff  having  as- 
saulted defendant  did  not  of  itself  constitute  rea- 
sonable and  probable  cause  without  reference  to 
the  other  circumstances  of  the  case,  and  that  the 
direction  of  the  judge  was  substantially  correct. 
Hinton  v.  Heather,  14  Mee.  &  W.  131:  15  Law  J. 
N.  S.,  Exch.,  39. 

A    declaration,    alleging   that   defendant    mali- 


ciously and  without  probable  cause  preferred  an 
indictment  against  plaintiff  for  perjury,  is  supported 
by  proof  that  some  of  the  assignments  of  perjury 
in  the  indictment,  which  was  set  out  at  length  in 
the  declaration,  were  preferred  without  probable 
cause.  Ellis  v.  Abrahams,  15  Law  J..  N.  S.,  Q. 
B.,  221;  10  Jur.  593. 

Plaintiff's  counsel  stated,  that  he  should  offer 
no  evidence  as  to  the  transactions  to  which  the 
other  assignments  of  perjury  related  : — Held,  that 
defendant  was  not  at  liberty  to  give  evidence  to 
show  that  there  was  probable  cause  for  those  other 
assignments  of  perjury.  76. 


On  the  trial  of  an  action  for  a  malicious  prosecu- 
tion, when  the  existence  of  reasonable  and  proba- 
ble cause  is  established  in  the  opinion  of  the  judge, 
defendant  is  entitled  to  a  nonsuit  in  the  absence 
of  proof  of  a  belief  in  defendant's  mind  that  there 
was  not  reasonable  and  probable  cause.  Turner 
v.  Ambler,  16  Jur.  346  ;  11  Law  J.,  Q.  B.,  158. 

Semble,  whether  such  belief  existed  in  defend- 
ant's mind,  is  a  question  for  the  jury  in  forming 
their  opinion  on  the  existence  of  malice.  Ib. 

In  an  action  for  malicious  prosecution  for  perjury, 
where  the  indictment  contains  two  assignments 
of  perjury,  if  the  plaintiff,  at  the  trial  of  the  action, 
confine  his  case  to  one  of  the  assignments,  the  de- 
fendant is  not  entitled  to  prove  that  there  was  rea- 
sonable and  probable  cause  for  the  charge  con- 
tained in  the  other  assignment.  Ellis  v.  Abrahams, 
8  Q.  B.  709. 

Though  the  question  of  reasonable  and  proba- 
ble cause  is  to  be  determined  on  facts,  the  exist- 
ence of  which,  in  cases  of  doubt,  can  only  be 
properly  decided  by  the  jury,  yet  it  is  not  neces- 
sary for  the  judge,  where  there  are  a  variety  of 
facts,  to  leave  each  fact  specifically  to  the  jury, 
but  to  decide,  on  a  general  view  of  the  circum- 
stances, whether  there  is  or  is  not  reasonable  and 
probable  cause  for  the  prosecution.  Rowlands  v. 
Samuel,  17  L.  J.,  Q.  B.,  65. 

Where  one  of  several  defendants,  in  an  indict- 
ment for  conspiracy,  pays  the  costs  of  himself  and 
the  others  of  defending  the  indictment,  he  may 
recover  such  costs  as  damages  in  an  action  for  a 
malicious  prosecution.  Ib. 

In  an  action  for  malicious  prosecution,  a  person 
is  liable  who  gives  evidence  in  support  of  the 
charge,  and  who  represents  himself  as  preferring 
it,  although  it  is  preferred  at  some  other  persons' 
expense,  and  such  other  persons  have  told  him 
that  he  shall  be  a  witness  only,  and  they  employ 
the  counsel  and  solicitor;  and  if  it  be  shown,  that, 
during  the  examination  on  the  charge,  such  person 
is,  in  his  hearing,  repeatedly  alluded  to  as  prose- 
cutor, and  does  not  deny  that  character,  that  is 
evidence  from  which  a  jury  may  infer  that  he  repre- 
sented himself  as  the  person  preferring  the  charge. 
Clements  v.  Ohrly,  2  C.  &  K.  686 — Denman. 

Similarity  of  handwriting  is  not,  per  se,  and  with- 
out other  circumstances,  "  probable  cause"  for 
preferring  a  charge  cf  forgery  against  a  person 
whose  handwriting  is  like  that  of  a  forged  instru- 
ment. Ib. 

In  a  case  for  a  malicious  prosecution  for  perjury 
against  two  defendants,  one  of  whom  suffered  judg- 
ment by  default,  and  the  other  pleaded  to  the  issue, 
the  judge  left  it  to  the  jury  to  say  whether  the  de- 
fendant believed,  or  had  reasonable  or  probable 
cause  for  believing,  that  the  plaintiff  was  guilty  of 
perjury,  and  whether  he  acted  maliciously.  The 


jury  found  that  he  did  not  believe  that  the  plaintiff 
was  guilty  of  perjury,  but  that  he  had  acted  from 
improper  motives,  and  with  a  view  to  exclude  his 
evidence  on  a  new  trial.  The  judge  thereupon 
held  that  there  was  evidence  of  malice  : — Held, 
that  this  ruling  was  correct.  Wren  v.  Heslop, 
Hadrick  v.  Heslop,  12  Jur.  600;  17  L.  J.,  Q.  B., 
313. 

Held,  also,  that  in  such  an  action  the  plea  of 
not  guilty  does  not  put  in  issue  the  termination  of 
the  prosecution  by  the  acquittal  of  the  plaintiff  Ib. 

Held,  also,  that  the  defendant  who  had  suffered 
judgment  by  default  was  a  competent  witness  for 
the  plaintiff.  Ib. 
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Conspiracy.] — A  declaration  in  an  action  on  the 
case  alleged,  that  the  plaintiff",  having  accepted  a 
bill  of  exchange  indorsed  to  the  defendant  in  pur- 
suance of  an  agreement  with  him  to  compound  a 
felony,  the  defendant  corruptly  conspired  with  R., 
a  pauper,  that,  in  order  to  deprive  the  plaintiff  of 
costs,  he  should  sue  the  plaintiff  upon  the  bill  for 
the  defendant's  use  ;  that  the  bill  was  indorsed  to 
R.  by  the  defendant  after  it  became  due  for  that 
purpose,  and  he  having  sued  the  plaintiff  upon  it, 
the  plaintiff,  upon  a  plea  setting  forth  the  illegal 
consideration  and  the  indorsement  after  the  bill 
beeame  due,  obtained  judgment,  but  that  R.  had 
no  means  of  paying  him  the  costs,  and  had  since 
gone  abroad  : — Held,  that  the  declaration  was  bad, 
inasmuch  as  the  original  illegal  contract  was  the 
foundation  of  the  present  action,  and  the  plaintiff, 
having  been  a  party  to  it,  could  not  assert  any 
valid  claim  by  means  of  it.  Fivaz  or  Finan  v. 
Nicholls,  15  Law  J.,  N.  S.,  C.  P.,  125;  10  Jur.  50. 

A  declaration  in  case  stated,  that  B.  (the  defend- 
ant) had  charged  C.  with  embezzlement;  that  it 
was  agreed  between  B.  and  A.  (the  plaintiff)  that 
B.  should  abstain  from  prosecuting  C.;  and  that, 
in  consideration  thereof,  C.  should  draw,  and  A. 
should  accept  a  bill  of  exchange,  and  that  C.  should 
indorse  the  same  to  the  defendant.  The  declara- 
tion then  went  on  to  aver,  that  a  bill  was  drawn, 
accepted,  and  indorsed  to  B.  pursuant  to  this  cor- 
rupt and  illegal  agreement;  that  B.,  well  knowing 
the  illegal  nature  of  the  transaction,  and  that  A. 
was  not  liable  at  law  to  pay  the  amount  of  the  bill, 
and  that  there  was  no  reasonable  or  probable  cause 
for  suing  him  thereon,  conspired  with  D.,  a  pauper, 
that  the  bill  should  be  in  bond  to  D.,  and  that 
D.  should  sue  A.  upon  the  bill  for  the  sole  bene- 
fit of  B.;  and  that,  accordingly,  an  action  was 
brought  by  D.  against  A.  in  the  Exchequer,  in 
which  A.  obtained  a  verdict,  on  the  ground  of  the 
illegality  of  the  consideration  for  the  acceptance, 
but  was  unable  to  obtain  his  costs  in  consequence 
of  the  insolvency  of  D.: — Held,  that,  inasmuch  as 
A.  could  not  make  out  his  case,  except  through 
the  illegal  transaction  to  which  he  himself  was  a 
party,  the  action  would  not  lie.  Fivaz  v.  Nicholls, 
2  C.  B.  50. 

Semble,  that  no  action  will  lie  against  a  party 
for  inciting  a  third  person  to  bring  a  civil  action 
against  the  plaintiff  without  reasonable  or  probable 
cause.  Ib. 

In  an  action  on  the  case,  the  declaration  stated, 
that  the  plaintiff  was  about  to  become  an  actor,  and 
to  use  and  exercise  the  profession  and  occupation 
of  an  actor  for  reward,  and  that  the  defendants 
conspired  to  prevent  him  from  performing  in  public 
as  such  actor,  and  to  prevent  him  from  exercising 
his  said  profession  or  occupation  of  an  actor;  that 
the  defendants,  in  pursuance  of  the  conspiracy, 
hired  divers  persons  to  attend,  and  they  did  attend, 
to  hiss  and  hoot  the  plaintiff  during  the  perform- 
ance. It  then  proceeded  to  aver,  that  the  plaintiff 
did  appear  and  perform  as  such  actor  for  reward  ; 
and  that,  while  he  was  so  appearing  and  perform- 
ing, &c.,  the  defendants,  in  pursuance  of  the  said 
conspiracy  &c.,  did,  together  with  divers  others  of 
the  persons  so  hired,  hoot  and  hiss  the  plaintiff,  so 
that  the  plaintiff  was,  in  consequence  thereof, 
obliged  to  desist  from  performing  ;  and  alleged 
special  damage.  The  defendants  pleaded,  first, 
not  guilty ;  secondly,  that  the  plaintiff  was  not 
about  to  become  an  actor  as  alleged  &c.;  thirdly, 
that  the  plaintiff  did  not  become  such  actor,  or 
appear  or  perform  as  such  actor  for  reward  &c.; 
and,  fourthly,  as  to  part  of  the  grievance,  a  special 


plea,  which  was  demurred  to.  Issues  in  fact  were 
joined  on  the  first  three  pleas,  and  judgment  given 
for  the  plaintiff  on  the  demurrer  to  the  fourth  plea. 
A  venire  was  awarded  to  try  the  issues  in  fact,  and 
to  assess  damages  on  the  demurrer;  and  the  jury 
found  the  three  issues  for  the  defendants,  but  did 
not  assess  any  damages  on  the  judgment  on  demur- 
rer; and  final  judgment  was  given  to  the  defend- 
ants, with  costs,  but  no  judgment  entered  on  the 
record  for  the  plaintiff  on  the  demurrer.  Upon 
writ  of  error,  semble,  that  the  second  and  third 
issues  were  immaterial.  Gregory  v.  Brunswick 
(Duke-),  3  C.  B.  481;  16  Law  J.,  C.  P.,  35— Exch. 
Cham. 

But  held,  that  a  repleader  could  not  be  awarded, 
as  the  first  plea  was  good,  and  decided  the  case  on 
the  merits..  Ib. 

Held,  also,  (affirming  the  judgment  below),  that 
the  neglect  to  assess  damages  for  the  plaintiff  on 
the  demurrer  was  not  ground  of  error,  as  the  first 
issue  was  found  for  the  defendant.  Ib. 

Held,  also,  that  the  plaintiff  was  entitled  to  have 
judgment  to  recover  his  costs  on  the  demurrer  to 
the  fourth  plea,  under  3  &  4  Will.  4,  c.  42.,  s. 
34.  Ib. 

Held,  also,  that  the  judgment  ought  not  to  be 
simply  reversed  for  this  defect,  but  given  for  the 
plaintiff  for  the  costs  of  the  demurrer,  and  for  the 
defendants  on  the  issues  found  for  them.  Ib. 

False  and  deceitful  Representations.]  —  Declara- 
tion in  case  stated,  that  plaintiff"  was  a  dealer  in 
printed  silk  goods,  and  had  sent  defendant  divers 
lots  of  such  goods,  the  last  of  which  contained 
handkerchiefs,  which  had  been  printed  by  plaintiff 
with  a  certain  ornamental  pattern,  and  that  he  was 
about  to  print  others  in  the  same  manner  for  profit; 
all  which  was  known  to  defendant:  yet  defendant, 
contriving  to  defraud  plaintiff,  and  to  induce  him 
to  desist  from  so  printing  the  same  and  deprive 
him  of  the  profits,  and  to  acquire  the  same  for  his 
o\vn  use  and  benefit,  falsely  represented  to  the 
plaintiff,  of  and  concerning  the  last  lot  and  the 
handkerchiefs,  that  in  the  last  lot  there  was  a  copy 
of  a  registered  pattern,  and  that  the  parties  in- 
tended to  proceed  against  plaintiff  in  the  most 
expensive  manner,  by  injunction,  (thereby  meaning 
that  the  pattern  was  a  copy  of  a  pattern  registered 
according  to  the  statute),  whereas  in  fact  no  such 
pattern  had  been  registered;  and  no  parties  did  so 
intend,  as  defendant  well  knew.  Special  damage  : 
— Held,  that  the  declaration  disclosed  a  good 
cause  of  action,  and  that  the  special  damage 
naturally  flowed  from  the  wrongful  act  of  defend- 
ant, and  that  the  innuendo  was  unnecessary.  Bar- 
ley v.  Walford,  15  Law  J.,  N.  S.,  Q.  B.,  369; 
10  Jur.  917. 

In  case  against  husband  and  wife,  for  falsely 
representing  to  the  plaintiff,  a  broker  employed  by 
them  to  distrain  upon  certain  premises  in  which 
the  wife  had  an  interest,  that  the  latter  was  enti- 
tled to  distrain  for  rent  in  arrear,  whereby  the 
plaintiff,  who  made  the  distress,  was  put  to  costs 
in  a  replevin  suit,  it  appeared  that  a  distress  war- 
rant was  signed  by  the  wife,  and  handed  to  the 
plaintiff  in  the  presence  of  the  husband;  that  no 
representation  whatever  was  made  to  the  defend- 
ants, or  either  of  them,  at  the  time  the  warrant 
was  so  handed  over  ;  but  that,  in  fact,  the  wife 
had  no  right  to  sign  a  warrant,  the  legal  estate  in 
the  premises  being  vested  in  the  trustees  under 
her  marriage  settlement: — Held,  that  it  was  pro- 
perly left  to  the  jury  to  say  whether  there  was  any 
false  or  fraudulent  representation  in  the  mere 
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omission  to  state  that  the  property  was  in  settle- 
ment when  the  plaintiff  was  employed  to  distrain  ; 
and,  the  jury  having  found  there  was  not,  that  the 
plaintiff  was  not  entitled  to  recover  on  not  guilty, 
it  being  essential  to  the  maintenance  of  the  action, 
that  the  falsehood  of  the  representation  should 
have  been  known  to  the  party  making  it.  Raw- 
lings  \.  Bell,  1  C.  B.  951. 

Where  cotton  was  sold  by  sample,  upon  a  repre- 
sentation that  the  bulk  corresponded  with  the 
sample,  but  no  warranty  was  taken  by  the  pur- 
chaser, and  the  bulk  of  the  cotton  turned  out  to 
be  of  inferior  quality,  and  to  have  been  falsely 
packed,  though  not  by  the  seller, — Held,  that  an 
action  on  the  case  for  a  false  and  fraudulent  repre- 
sentation was  not  maintainable,  without  showing 
that  such  representation  was  false  to. the  know- 
ledge of  the  seller,  or  that  he  acted  fraudulently 
or  against  good  faith  in  making  it.  Ormrod  v. 
Huth,  14Mee.  &  W.  651. 

Case  by  plaintiffs  as  sheriff  of  Middlesex  against 
defendants  as  attornies  of  one  power,  for  falsely 
representing  to  plaintiffs,  that  one  J.  W.,  who 
was  then  in  their  custody  as  sheriff,  and  entitled 
to  his  discharge,  was  another  J.  W.,  against  whom 
defendants,  as  attornies  for  power,  had  sued  out 
a  ca.  sa.,  and  delivered  the  same  to  plaintiffs,  by 
reason  whereof  plaintiffs  wrongfully  detained  the 
first-mentioned  J.  W.,  and  were  afterwards  obli- 
ged to  pay  1(M.  and  the  costs  of  an  action  com- 
menced against  them  by  him  for  the  unlawful  de- 
tainer. The  declaration,  after  stating  the  delivery 
of  the  writ  to  the  plaintiffs,  and  that  J.  W.,  then 
in  their  custody,  was  not  the  same  person  as  the 
J.  W.  mentioned  in  the  writ,  and  that  he  was 
entitled  to  his  discharge,  went  on  to  aver,  that  de- 
fendants, well  knowing  the  premises,  and  for  the 
purpose  of  preventing  plaintiffs  from  discharging 
the  said  J.  W.,  made  the  false  representation  : — 
Held,  (on  error  in  the  Exchequer  Chamber  re- 
versing the  judgment  of  the  Court  of  Queen's 
Bench),  that  a  plea  alleging  that  defendants  had 
reasonable  and  probable  cause  to  believe,  and  did 
believe,  their  representation  to  be  true,  was  an 
answer  to  the  action.  Collins  v.  Evans,  Dav.  & 
M.  669  ;  5  Q.  B.  805. 

Declaration  in  case  stated  that  plaintiff  was  a 
printer  of  silk  goods,  and  had  delivered  to  defend- 
ant a  lot  of  such  goods,  in  which  were  woven 
fabrics  of  silk  printed  by  the  plaintiff,  with  a  de- 
sign for  the  ornamenting  of  them,  which  had  been 
published  by  plaintiff  to  defendant  and  others; 
and  plaintiff  was  about  to  print  other  fabrics  of 
silk  with  the  same  design,  and  to  publish  the  same 
in  the  way  of  his  trade,  for  gain,  of  all  which  de- 
fendant had  notice ;  but  defendant,  contriving  to 
deceive,  injure,  and  defraud  plaintiff,  and  induce 
him  to  desist  from  printing  more  with  the  design, 
and  to  deprive  him  of  the  gains  he  would  have 
made,  and  to  cheat  him  of  the  benefit  of  the  design, 
and  to  acquire  the  same  for  the  sole  benefit  of  de- 
fendant, and  to  put  plaintiff  to  expense,  falsely, 
fraudulently,  and  deceitfully  represented  to  plain- 
tiff, that  in  the  lot  there  was  a  copy  of  a  registered 
pattern,  (see  stats.  5  &  6  Viet.  c.  100,  and  6  &  7 
Viet.  c.  65),  and  that  the  parties  having  asked  de- 
fendant for  the  printer,  defendant  was  obliged  to 
give  plaintiff's  name,  and  the  parties  intended  to 
proceed  against  plaintiff  by  injunction  and  order 
through  the  Court  of  Chancery,  (thereby  meaning 
that  the  design  was  a  copy  of  a  design  which  had 
been  registered,  and  the  copyright  in  which  was 
subsisting  according  to  the  statutes  respecting 
copyrights  in  designs,  and  that  the  parties  inte- 


rested in  the  design  had  asked  defendant  who  was 
the  printer,  and  defendant  had  been  obliged  to  give 
plaintiff's  name  as  printer,  and  the  parties  intended 
to  proceed  against  plaintiff,  to  prevent  him  from 
pirating  the  design,  by  injunction  and  order  through 
the  Court  of  Chancery),  whereas,  in  truth,  no  such 
design,  or  design  resembling  it,  had  been  regis- 
tered according  to  the  statutes  aforesaid,  and  there 
were  no  parties  interested  in  the  design,  nor  had 
any  parties  asked  defendant  for  the  printer,  nor 
had  defendant  given  them  plaintiff's  name,  nor  did 
any  parties  intend  to  proceed  against  plaintiff  by 
injunction,  &c.,  as  defendant,  at  the  time  of  making 
the  representation,  knew ;  by  means  of  which 
representation  plaintiff,  believing  it  to  be  true,  was 
induced  to  travel  a  long  distance,  for  the  purpose 
of  inquiring  into  the  matters  represented,  and 
satisfying  the  supposed  parties,  as  it  was  reasonable 
for  him  to  do  under  the  circumstances,  and  was 
induced  to  abstain  from  further  printing  with  the 
design,  which  he  had  orders  to  do,  and  from  sell- 
ing silk  handkerchiefs  printed  with  the  design ; 
and  defendant,  by  means  of  the  premises,  enjoyed 
the  benefit  of  the  design  to  the  exclusion  of  plain- 
tiff, and  printed  with  the  design,  and  sold  for  his 
profit  silk  handkerchiefs,  and  took  the  profits, 
without  the  competition  of  plaintiff,  and  to  his  ex- 
clusion. On  general  demurrer — Held,  that  the 
declaration  showed  a  cause  of  action,  it  appearing 
that  defendant  had  knowingly  uttered  a  falsehood, 
with  the  design  to  deprive  plaintiff  of  a  benefit, 
and  acquire  it  to  himself,  and  the  damage  naturally 
flowing  from  plaintiff's  belief;  and  that  the  innu- 
endo was  unnecessary,  and  could  not,  therefore, 
be  the  ground  of  an  objection  to  the  declaration. 
Barley  v.  Waif  or  d,  9  Q.  B.  197. 

The  following  objections  were  also  disallowed  : 
— That  the  very  words  of  the  representation  were 
not  set  out;  that  the  declaration,  without  the 
innuendo,  did  not  show  a  representation  by  de- 
fendant that  the  copyright  of  the  supposed  parties 
still  existed ;  that  the  truth  of  the  representation 
was  not  properly  negatived  ;  the  averment,  in  that 
respect,  mentioning  statutes  in  the  plural,  instead 
of  being  confined  to  stat.  5  &  6  Viet.  c.  100.  Ib. 

The  wilfully  telling  an  untruth  to  a  party,  to 
induce  him  to  alter  his  condition,  whereby  he  is 
induced  to  alter  it,  is  a  fraud  in  law,  for  which  an 
action  of  deceit  will  lie.  Murray  v.  Mann,  12  Jur. 
634 — Exch. — Parke,  B.  See  Atkinson  v.  Pocock, 
12  Jur.  60. 

Where  the  plaintiff  made  a  purchase,  under  the 
influence  of  the  misrepresentations  of  the  defend- 
ant, although  a  considerable  time  had  elapsed  be- 
tween the  misrepresentations  and  the  sale — Held, 
that  the  plaintiff  was  entitled  to  recover  from  the 
defendant,  and  that  it  made  no  difference  that  the 
sale  was  made  by  auction.  Bardell  v.  Spinks,  2  C. 
&  K.  646— Wilde. 

Imitating  Trade  Marks.]  — In  an  action  on  the 
case  brought  by  plaintiffs  against  defendants  for 
manufacturing  and  selling  certain  penknives,  with 
the  mark  of  plaintiffs  thereon,  with  the  intention 
of  denoting  the  same  to  be  and  selling  the  same  as 
the  penknives  of  the  plaintiffs,  &c.,  and  issue 
joined  on  the  plea  of  not  guilty,  and  on  a  plea 
denying  that  the  penknives  were  marked  by  de- 
fendants in  order  to  denote  them  as  manufactured 
by  plaintiffs,  the  judge  directed  the  jury  to  satisfy 
themselves  in  the  first  place  that  defendants  did 
mark  the  penknives  so  as  to  resemble  the  mark 
made  on  knives  manufactured  by  plaintiffs,  and  if 
so,  then  to  inquire  whether  defendants  sold  such 
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as  of  plaintiffs'  manufacture.  The  jury  having 
found  for  plaintiffs  : — Held,  on  motion  for  a  new 
trial,  that  the  direction  of  the  judge  was  right. 
Rodgers  v.  Nowill,  11  Jur.  1039 — C.  P. 

The  allegation  of  damage,  that,  "  by  means  of 
the  premises  plaintiffs  were  deprived  of  great  gains 
and  profits,"  sufficient  after  verdict.  Ib. 

The  declaration  in  case  stated  that  the  plaintiffs, 
manufacturers  of  cutlery,  were  accustomed  to  mark 
their  knives  with  certain  marks  denoting  their 
manufacture,  and  that  the  defendants,  intending 
to  injure  the  plaintiffs,  did  fraudulently  impose 
similar  marks  on  knives  made  by  the  defendants, 
to  induce  the  public  to  believe  that  the  knives 
made  by  the  defendants  were  manufactured  by 
the  plaintiffs,  &c.: — Held,  that  it  was  properly  left 
to  the  jury  to  consider  whether  there  was  such  a 
resemblance  between  the  defendants'  marks  and 
those  used  by  the  plaintiffs  as  was  calculated  to 
deceive  the  public;  and  whether  the  defendants 
used  the  marks  with  an  intention  to  deceive. 
Rodgers  v.  Now  ill,  17  L.  J.,  C.  P.,  52. 

No  person  has  a  right  to  sell  his  own  goods  as 
and  for  goods  manufactured  by  another  person.  Ib. 

That  the  damage  is  too  generally  stated  in  the 
declaration,  is  no  ground  for  arresting  the  judg- 
ment. Ib. 

By  Representatives  of  Parties  killed  through 
Negligence.]  — In  an  action  by  an  executor  or  ad- 
ministrator under  the  9  &  10  Viet.  c.  93,  against  a 
party  who  by  his  wrongful  act,  neglect,  or  default 
has  caused  the  death  of  the  testator  or  intestate, 
the  damages  are  not  to  be  estimated  according  to 
the  value  of  deceased's  life  calculated  by  annuity 
tables,  but  the  jury  should  give  what  they  consider 
a  fair  compensation.  Armsworth  v.  South  Eastern 
Railway  Company,  11  Jur.  758 — N.  P.  C. — Parke. 

The  proper  question  for  the  jury  in  such  cases  is, 
whether  the  circumstances  are  such,  that,  if  the 
deceased  instead  of  meeting  his  death  had  been 
only  wounded  in  consequence  of  the  conduct  of 
the  defendant,  he  would  have  been  entitled  to  da- 
mages for  the  injury.  Ib. 

An  action  will  not  lie  for  an  injury  caused  by  the 
negligence  of  a  party  where  the  person  injured 
might  by  reasonable  care  have  avoided  the  mis- 
chief. Ib. 

Negligence.] — In  an  action  against  a  railway 
company  for  negligence  in  setting  fire  to  a  building 
near  the  railway,  by  sparks  of  fire  having  escaped 
from  one  of  the  company's  engines,  the  evidence 
was,  that,  shortly  after  the  engine  had  passed  near 
to  where  the  building  was,  the  latter  was  observed 
to  be  on  fire.  Sparks  had  been  seen  on  various  oc- 
casions to  be  emitted  by  the  company's  engines. 
The  emission  of  sparks  depended  on  the  rate  at 
which  the  engines  were  impelled,  having  reference 
to  their  power;  and  there  were  other  modes  by 
which  it  could  be  prevented: — Held,  that  the  evi- 
dence showed  a  prima  facie  case  of  negligence,  for 
which  the  company  was  responsible.  Piggot  v. 
Eastern  Counties  Railway  Company,  15  Law  J., 
N.  S.,  C.P.,  235;  10  Jur.  571. 

Held,  also,  that  evidence  of  sparks  having  been 
seen,  on  occasions  previously  to  the  accident,  to 
be  emitted  by  the  company's  engines,  was  admis- 
sible, as  it  was  evidence  to  ascertain  whether 
sparks  from  the  engines  could  or  could  not  be 
thrown  as  far  as  where  plaintiff's  building  was.  Ib. 

In  the  absence  of  any  express  statutory  enact- 
ment, there  is  no  precise  duty  imposed  upon  a  gas 
company  supplying  gas  to  a  dwelling-house  to  con- 


struct a  stopcock  on  the  pipe  outside  the  house,  so 
that,  upon  receiving  a  notice  no  longer  to  supply 
the  gas,  the  company  may  cut  off  the  supply  com- 
pletely from  the  house.  Holding  or  Holden  v.  Liver- 
pool Gas  Company,  15  Law  J..  N.  S.,  C.  P.,  301; 
10  Jur.  883. 

Where,  therefore,  a  fire  occurred  in  an  unin- 
habited house,  owing  to  the  escape  of  gas,  a  pre- 
vious notice  having  been  given  to  the  gas  company, 
that  no  further  supply  was  wanted,  and  it  appeared 
that  there  was  a  stopcock  inside  the  house,  which, 
if  turned,  the  escape  could  not  have  taken  place  : — 
Held,  that  the  owner  of  the  house  could  not  recover 
against  the  company  for  the  damage  done  by  the 
fire.  Ib. 

Held,  also,  that  the  general  issue  raised  this 
defence.  Ib. 

B.,  the  owner  and  occupier  of  premises  adjoining 
the  highway,  employed  C.  to  make  a  drain  there- 
from, to  communicate  with  the  common-sewer.  In 
the  performance  of  this  work  the  workmen  em- 
ployed by  C.  placed  gravel  on  the  highway,  in 
consequence  of  which  A.,  in  driving  along  the 
road,  sustained  personal  injury.  Before  the  ac- 
cident, the  dangerous  position  of  the  .heap  was 
pointed  out  to  B.,  who  promised  to  remove  it.  C. 
had  the  sole  management  of  the  work,  and  em- 
ployed and  paid  D.  to  cart  away  part  of  the  rub- 
bish at  a  certain  price  per  load,  and  had  charged 
A.  in  his  bill  with  the  sum  so  paid : — Held,  that  B. 
was  liable  to  A.  in  case.  Burgess  v.  Gray,  1  C.  B. 
578. 

Declaration  in  case  charged  that  defendant  was 
a  surveyor,  appointed  under  5  &  6  Will.  4,  c.  50  ; 
that  a  quantity  of  gravel  had  been  laid  (not  saying 
by  whom)  in  a  public  highway,  under  the  survey 
and  care  of  defendant,  as  such  surveyor,  by 
means  of  which  the  highway  was  obstructed,  and 
the  gravel  had  become  a  nuisance,  of  which  de- 
fendant had  notice,  and  was  requested  to  remove 
it.  Breach,  that  defendant  did  not,  though  a  rea- 
sonable time  elapsed  after  he  had  such  notice, 
remove  the  gravel  from  the  highway,  but  wilfully 
and  wrongfully,  and  in  violation  of  his  duty  as 
such  surveyor,  allowed,  suffered,  and  caused  the 
said  gravel  to  remain,  continue,  and  be  in  the 
highway,  obstructing  the  same  for  an  unreason- 
able time,  without  taking  any  care  to  guard 
against  damage  to  persons  passing  along  the 
highway,  contrary  to  his  duty  as  such  surveyor; 
by  means  thereof  a  carriage  of  plaintiff  was  driven 
against  the  gravel  and  overturned  : — Held,  that 
the  defendant  was  entitled  to  notice  of  action, 
under  5  &  6  Will.  4,  c.  50,  s.  109  ;  the  declaration 
charging  him  with  a  wrongful  act  done  by  him  in 
his  official  capacity.  Davis  v.  Curling,  15  Law  J., 
N.  S.,  Q.  B.,  56;  10  Jur.  69. 

In  case  against  a  railway  company  for  so  negli- 
gently managing  and  conducting  an  engine,  that 
certain  premises  of  plaintiff  adjoining  the  line 
were  destroyed  by  fire  emitted  from  the  engine, 
evidence  is  admissible  for  the  purpose  of  showing 
that  other  engines  belonging  to  the  company, 
upon  other  occasions,  in  passing  along  the  line, 
threw  sparks  or  ignited  matter  to  a  sufficient  dis- 
tance to  reach  the  building  in  question,  without 
showing  the  precise  circumstances  under  which 
this  occurred.  Piggott  v.  Eastern  Counties  Rail- 
way Company,  3  C.  B.  229. 

The    fact   of  premises    being    fired    by    sparks 
milted  from  a  passing  engine,  is  prima  facie  evi- 
dence of  negligence  on  the  part  of  the  company, 
rendering  it  incumbent  on  them  to  show  that  some 
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precautions  had  been  adopted  by  them  reasonably 
calculated  to  prevent  such  accident.     Ib. 

A  gas  company  incorporated  by  act  of  Parlia- 
ment, with  the  usual  powers  to  take  up  pave- 
ments, &c.,  for  the  purpose  of  laying  down  and 
repairing  mains  and  pipes,  &c.,  had  for  some  years 
supplied  gas  to  a  house  belonging  to  the  plaintiff; 
the  only  means  of  shutting  it  off  being  by  a  stop- 
cock within  the  house,  the  key  of  which  was  kept 
by  the  occupier.  The  last  tenant,  on  quitting, 
gave  notice  to  the  company  that  he  should  not  re- 
quire any  further  supply  ;  and  one  of  their  work- 
men, at  his  request,  removed  a  chandelier  from 
one  of  the  rooms,  leaving  the  end  of  the  pipe 
properly  secured.  The  internal  fittings  were  the 
property  of  the  plaintiff'.  Whilst  the  house  re- 
mained untenanted,  the  gas  by  some  unexplained 
means  escaped,  and  an  explosion  took  place,  by 
which  the  house  was  considerably  damaged.  In 
case  against  the  company,  alleging  a  breach  of 
duty  on  their  part  in  not  taking  proper  means  to 
prevent  the  influx  of  the  gas  into  the  house,  the 
judge  having,  upon  the  above  facts,  directed  a 
nonsuit,  the  Court  declined  to  interfere.  Holdenv. 
Liverpool  New  Gas  Company,  3  C.  B.  1. 

Negligence  in  navigating  Ships.] — In  doubtful 
circumstances,  where  there  is  a  possibility  of  col- 
lision, a  vessel  on  the  larboard  tack,  although 
close  hauled,  is  bound  to  give  way  to  a  vessel 
upon  the  starboard  tack,  notwithstanding  the 
latter  may  be  sailing  at  the  time  with  the  wind 
free.  The  Ann  and  Mary,  2  Rob.  189. 

It  is  the  duty  of  the  vessel  on  the  larboard  tack 
to  give  way  to  a  vessel  on  the  starboard  tack  at 
once,  without  considering  whether  the  other 
vessel  be  one  or  more  points  leeward.  The  Tra- 
veller, 2  Rob.  197. 

Masters  of  vessels  navigating  at  night  are  bound 
to  use  all  proper  precautions  for  avoiding  the 
chances  of  collision.  The  Virgil,  2  Rob.  201. 

Two  vessels  having  come  in  collision,  one  of 
them  was  subsequently,  during  the  same  night, 
lost  on  a  sand  at  some  distance  from  the  place  of 
collision.  The  collision  was  attributed,  at  the 
hearing,  to  the  want  of  a  good  look-out  on  board 
the  other  vessel ;  and  the  loss  of  the  former  to  the 
unmanageable  state  to  which  the  collision  brought 
her  : — Held,  that  the  latter  vessel  was  responsible 
for  the  loss  as  a  consequence  of  the  collision,  the 
result  of  negligence  on  the  part  of  those  on  board 
her.  The  Mellona,  1 1  Jur.  783 — Adm. 

Declaration  in  case  stated  that  the  defendant  was 
possessed  of  a  wharf  for  the  loading  and  unloading 
of  vessels  on  the  banks  of  the  Thames,  near  which 
there  was  certain  woodwork  before  then  placed 
by  the  defendant,  and  then  being  upon  the  bottom 
of  the  river,  over  which  at  certain  states  of  the  tide 
the  vessel  of  the  plaintiff  thereinafter  mentioned 
would  float,  but  at  others  not;  that  while  the  de- 
fendant was  so  possessed  of  the  wharf  the  plaintiff 
was  so  possessed  of  a  vessel,  then  being,  by  the 
sufferance  and  permission  of  the  defendant,  at  and 
alongside  the  said  wharf,  for  reward  to  the  defend- 
ant in  that  behalf;  and  the  defendant  then  had  the 
management  and  control  of  the  said  wharf,  and 
the  mooring  and  stationing  of  vessels  at  and  near 
the  same,  while  they  were  at  the  said  wharf,  for 
the  purpose  of  using  the  same.  Breach,  that 
the  defendant  unskilfully  and  negligently  placed, 
moored,  and  stationed  the  plaintiff's  vessel  in  the 
part  of  the  river  near  the  said  wharf  and  over  the 
said  woodwork,  and  unskilfully  and  negligently 


detained  the  vessel  there  fora  long  time,  until,  on 
the  natural  fall  of  the  tide,  she  fell  and  lodged 
against  the  said  woodwork,  and  wasdamaged  there- 
by : — Held,  on  motion  in  arrest  of  judgment,  that 
this  count  sufficiently  stated  a  duty  in  the  defend- 
ant safely  to  moor  and  station  the  plaintiff's  ves- 
sel, and  a  breach  of  that  duty.  Wood  v.  Curling. 
15  M.  &  W.  626. 

In  a  declaration  on  the  case,  for  injuring  plain- 
tiffs' oyster  beds  in  a  river,  by  improper  navigation 
of  defendant's  vessel.  Averments — That  plaintiffs 
were  lawfully  possessed  of  oyster  beds,  situate  in 
the  river,  and  covered  with  water ;  that  defendant 
was  possessed  of  a  ship  ofa  certain  size  and  draught, 
then  navigating  the  said  river  under  the  manage- 
ment of  defendant's  servants  ;  that  the  tide  ebbed 
and  flowed  in  that  part  of  the  river,  and  that  at 
certain  periods  and  states  of  the  tide  there  the 
depth  of  water  covering  the  said  oyster  beds  was 
insufficient  to  float  the  said  ship,  "  as  the  defcnd- 
and  and  his  said  servants  before  and  at  the  time 
of  the  committing,"  &c.  "  well  knew,"  are  not 
equivalent  after  verdict  to  a  formal  allegation  of 
notice  to  defendant  that  the  oyster  beds  existed, 
and  were  liable  to  be  injured  by  attempting  to  pass 
over  them  at  the  times  mentioned.  Colchester 
(Mayor,  <$-c.,)  v.  Brooke,  7  Q.  B.  339. 

To  a  count  alleging  that  plaintiffs  were  possess- 
ed of  oyster  beds  in  a  part  of  the  river,  and  de- 
fendant ofa  vessel  thereon,  and  that  he  navigated 
the  vessel  over  the  said  part  so  negligently,  and  at 
such  unseasonable  and  improper  times  and  states 
of  the  tide,  that  she  struck  the  bottom  of  the  said 
part  of  the  river,  and  injured  the  oyster  beds.  De- 
fendant pleaded,  that  the  said  part  of  the  said  river, 
before  and  at  the  time  when  &c.  was  open  to  the 
sea,  and  within  the  flux  and  reflux  of  the  tide,  and 
was  a  public  navigable  river,  and  the  Queen's  high- 
way for  all  her  subjects  with  their  ships  and  ves- 
sels "  to  navigate,  sail,  pass  and  repass,  in,  upon, 
through,  over,  and  along  the  same,  and  all  parts 
thereof,  every  year,  and  at  all  times  of  the  year, 
and  at  all  times  and  states  of  the  tide,"  at  their 
free  will,  &c.: — Held,  after  verdict,  a  sufficient 
plea  in  denial  of  having  navigated  at  unseasonable 
and  improper  times,  though  it  might  have  been 
bad  on  special  demurrer  as  argumentative.  Ib. 

The  liability  of  a  shipowner  for  the  damage  done 
by  the  collision  of  his  ship  with  another  vessel  is 
limited  by  the  stat.  53  Geo.  3,  c.  159,  to  the  value 
of  his  ship  at  the  time  of,  that  is,  immediately  be- 
fore the  collision.  He  is  not  therefore  exempted 
from  liability  where  by  the  same  collision  his  own 
ship  instantly  founders.  Brown  v.  Wilkinson,  15 
M.  &  W.  391. 

When  a  launch  is  about  to  take  place  in  a  river, 
reasonable  notice  of  the  intended  launch  should 
be  given ;  and  such  notice  must  be  reasonably 
specific  with  respect  to  the  time  when  the  launch 
is  to  take  place,  so  as  to  prevent  vessels  navigating 
in  the  river  from  unknowingly  incurring  risk  or 
loss.  The  Blenheim,  2  Rob.  Adm.  Rep.  421. 

It  is  further  necessary  that  a  good  look-out  be 
kept;  and  great  care  should  be  taken  to  prevent 
the  launch  from  coming  into  collision  with  any 
other  vessel.  Ib. 

A  vessel  launched  from  a  shipbuilder's  yard  in 
the  river  Tyne.  proceeded  against  for  running  into 
a  steamer  proceeding  down  the  river  at  the  time. 
Defence,  that  the  steamer  might  have  avoided  the 
collision  by  keeping  more  to  the  northward.  De- 
fence sustained  by  Trinity  Masters,  and  suit  dis- 
missed, with  costs.  Ib. 
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Manner  of  catting  the  anchor,  preparatory  to 
bringing  up  a  vessel  at  her  anchorage  ground,  ex- 
clusively within  the  province  of  a  licensed  pilot  in 
charge.  The  Gipsey  King,  2  Rob.  Adm.  Rep.  537. 

Averment  by  the  owners  of  the  damaged  vessel 
that  the  collision  was  occasioned  by  the  anchor  of 
the  damaging  vessel  being  improperly  catted,  and 
that  the  blame  lay  partly,  if  not  entirely,  with  the 
crew,  overruled,  and  the  owners  of  the  vessel 
charged  with  damage  dismissed.  Ib. 

Steam-vessel  proceeding  at  an  improper  speed 
upon  a  dark  night  condemned  in  the  damages. 
The  Gazelle,  2  Rob.  Adm.  Rep.  575. 

A  vessel,  close  hauled  on  the  larboard  tack, 
meeting  another  vessel  with  the  wind  free,  at 
night,  not  justified  in  starboarding  her  helm,  where 
there  is  a  probability  of  the  two  vessels  coming 
into  collision.  Seringapatam,  2  Rob.  Adm.  Rep. 
506. 

Both  vessels  pronounced  in  default,  the  other 
vessel  not  having  kept  a  good  look-out,  and  not 
having  ported  her  helm  in  time.  Ib. 

Where  a  vessel  at  anchor  is  run  down  by  an- 
other vessel  under  weigh,  the  onus  probandi  lies 
with  the  vessel  doing  the  damage;  and  she  is 
bound  to  show  thatthe  accident  was  not  occasioned 
by  any  fault  or  negligence  on  her  part.  The  Bata- 
vier,  2  Rob.  Adm.  Rep.  407. 

The  exemption  from  liability  under  the  Pilot 
Act  not  taken  away  from  the  owners  of  the  dam- 
aging vessel,  by  the  constant  employment  of  the 
same  pilot  to  pilot  their  vessel  up  and  down  the 
river  for  a  period  of  fifteen  years.  Ib. 

Damages  pronounced  for  against  a  vessel  with  a 
licensed  pilot  in  charge,  compulsorily  taken  on 
board.  The  Atlas,  2  Rob.  Adm.  Rep.  502. 

Blame  of  the  collision  solely  imputed  to  the 
crew  by  the  pilot  in  charge,  and  distinctly  denied 
by  the  crew.  Court  pronounced,  that  the  pilot 
was,  in  seme  degree,  in  fault,  and  that  the  evi- 
dence, under  the  circumstances,  was  not  sufficient 
to  bring  the  charge  home  to  the  crew.  Ib. 

Owners  of  the  damaging  vessel  dismissed  from 
the  responsibility  of  the  damage.  Ib. 

Semble,  the  General  Pilot  Act  (6  Geo.  4,  c.  125) 
is  confined  to  England,  and  never  was  intended  to 
apply  to  Ireland  "at  all.  The  Eden,  2  Rob.  Adm. 
Rep.  442. 

Owners  of  a  damaging  vessel,  running  into 
another  vessel  in  Cork  harbour,  condemned  in  the 
damage,  the  pilot  in  charge  not  being  taken  by 
compulsion.  Ib. 

A  vessel  sailing  upon  a  dark  night  with  her 
studding-sails  set,  and  not  porting  her  helm  in  time, 
condemned  in  the  damages.  The  Switzerland, 
2  Rob.  Adm.  Rep.  482. 

By  53  Geo.  3,  c.  159,  the  liability  of  a  shipowner 
for  damage  done  by  his  ship,  without  his  fault  or 
privity,  to  another  ship,  is  limited  to  the  value  of 
the  ship  doing  the  damage  and  the  freight: — Held, 
that  the  value  of  the  ship  is  to  be  taken  at  the 
moment  of  the  collision,  and  that  the  bail  are 
liable  to  the  extent  only  of  such  value.  The  Mary 
Caroline,  12  Jur.  945— Adm. 

Negligence  in  lighting  Fires.]  —Case  lies  against 
the  owner  of  a  close  for  negligently  lighting  a  fire 
there,  which  spread  to  his  neighbour's  close,  not- 
withstanding stat.  14  Geo.  3,  c.  78,  s.  86,  by  which 
no  action  shall  be  maintained  against  any  person 
on  whose  estate  any  fire  shall  accidentally  begin. 
Filliterv.Phippard,  12  Jur.  202;  17  L.  J.,  Q.B.,89. 


Declaration  stated  that  plaintiff"  was  possessed 
of  a  close  in  which  hedges  and  trees  were  grow- 
ing ;  that  defendant  was  possessed  of  an  adjoining 
close,  and  made  and  kept  a  fire  there  in  such  a 
negligent  manner,  and  at  a  time  when,  by  reason 
of  the  then  state  of  the  wind  and  weather,  it  was 
dangerous  and  improper  so  to  do ;  that,  through 
the  negligence  and  improper  conduct  of  himself 
and  his  servants,  and  for  want  of  due  care  and 
caution,  the  fire  extended  itself  out  of  his  close 
into  plaintiff's,  and  plaintiff's  trees,  &c.  were 
burnt: — Held,  good,  upon  motion  in  arrest  of 
judgment.  Ib. 

Plea,  that  defendant  set  fire  to  certain  heather 
growing  upon  part  of  his  close,  separated  from 
plaintiff's  close  by  another  part  of  defendant's 
close  upon  which  the  heather  had  been  before 
consumed,  and  that  the  fire  was  accidentally,  and 
by  reason  of  the  force  of  the  wind;  and  without 
any  gross  negligence  of  defendant  in  the  first 
lighting  of  the  fire,  driven  across  the  last-mentioned 
land,  and  lighted  certain  heather  there  then  grow- 
ing;  and  that  the  fire  so  kindled  there  began  acci- 
dentally:— Held,  that  it  was  a  question  for  the 
jury  whether  the  fire  was  kindled  without  negli- 
gence. Ib. 

Obstruction  of  public  navigable  River.]  —  The 
owner  of  a  vessel,  sunk  whilst  in  his  possession, 
so  as  to  obstruct  a  public  navigable  river,  who  has, 
without  any  wrongful  act,  relinquished  the  pos- 
session, is  not  in  all  cases,  and  for  an  indefinite 
time,  bound  to  give  notice,  or  take  other  means  to 
prevent  damage  to  other  vessels  by  coming  in  col- 
lision with  the  sunken  one.  Brown  v.  Mallet  t,  12 
Jur.  204;  17  L.  J.,  C.  P.,  227. 

Semble,  there  are  circumstances  in  which  such 
owner,  even  after  a  blameless  relinquishment  of 
the  possession,  may  still  be  required  to  take  care 
that  other  vessels  are  not  injured  by  striking  against 
the  sunken  vessel.  Ib. 

But  where  the  declaration  stated,  that,  before 
the  happening  of  the  damage  complained  of,  to 
wit,  on  &c.,.  a  certain  barge  of  the  defendant's, 
and  of  which  he  was  then  in  possession,  &c.  sunk 
and  went  to  the  bottom  in  a  certain  navigable 
river,  &c.;  and  that  the  said  barge,  being  so  sunk, 
lay  concealed  under  the  water  in  such  a  manner 
that  vessels  passing  over  the  place  where  it  lay 
would  necessarily  strike  against  the  same  ;  and 
thatthe  defendant  had  notice  of  the  premises;  and 
"  that  it  thereupon  became  and  was  the  duty  01 
the  defendant,  while  the  barge  continued  so  sunk, 
to  take  and  use  due  and  proper  care,"  to  prevent 
danger  to  vessels  navigating  that  part  of  the  river, 
by  giving  due  notice  of  the  danger  by  buoy  or 
other  signal ;  and  assigned,  for  a  breach,  the  ne- 
glect to  give  such  notice,  or  use  such  means  to 
prevent  danger,  by  reason  of  which  the  plaintiff's 
vessel  sustained  a  damage  by  striking  against  the 
large  : — Held,  that  the  declaration  was  bad,  for  not 
showing  any  obligation  on  the  defendant  to  give 
such  notice  or  use  such  means  to  prevent  dan- 
ger. Ib. 

A  declaration  in  case  stated  that  the  defendant 
was  possessed  of  a  wharf  for  loading  and  unload- 
ing vessels  on  the  banks  of  the  river  Thames,  near 
to  which  said  wharf  there  was  certain  wood-work 
placed  by  the  defendant  at  the  bottom  of  the  river, 
over  which  said  wood-work,  at  certain  states 
of  the  tide,  a  ship  or  vessel  would  float,  but  at 
others  would  not;  that  the  plaintiff  was  possessed 
of  a  certain  ship  or  vessel,  which  was,  by  suffer- 
ance and  permission  of  the  defendant,  at  and 
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alongside  the  said  wharf,  for  certain  reward  in  that 
behalf  to  the  defendant ;  and  that  the  defendant 
had  the  management  and  control  of  the  said  wharf, 
and  the  mooring  and  stationing  of  ships  and  vessels 
at  and  near  the  same  whilst  such  ships  and  vessels 
were  at  the  wharf  for  the  purpose  of  using  the 
same.  Breach,  that  the  defendant  so  unskilfully, 
negligently,  &c.  moored  and  stationed  the  said 
plaintiff's  ship  or  vessel  in  that  part  of  the  river, 
over  the  said  wood-work,  &c.,  that  the  vessel  of 
the  plaintiff  became  and  was  greatly  injured.  Plea, 
that  defendant  had  not  the  management  and  con- 
trol of  the  said  wharf,  and  the  mooring  and  sta- 
tioning of  ships  and  vessels,  modo  et  forma.  After 
verdict  for  plaintiff,  the  Court  below  refused  a  rule 
for  arresting  the  judgment.  On  error,  the  Court 
affirmed  the  judgment  below: — Held,  that  the 
declaration  sufficiently  alleged  a  duty,  on  the  part 
of  the  defendant,  to  moor  and  station  plaintiff's 
ship  safely,  and  that  the  breach  was  well  stated. 
Curling  v.  Wood,  16  M.  &  W.  628;  12  Jur.  1055; 
17  L.  J.,  Exch.,  301— Exch.  Cham. 

Private  Nuisances.]  — A  declaration  in  case  sta- 
ted, that  defendant,  being  possessed  of  a  messuage 
adjoining  a  garden  of  plaintiff,  erected  a  cornice 
upon  his  messuage,  projecting  over  the  garden,  by 
means  whereof  rain-water  flowed  from  the  cornice 
into  the  garden  and  damaged  the  same,  and  plain- 
tiff had  been  incommoded  in  the  possession  and 
enjoyment  of  his  garden  : — Held,  that  the  erection 
of  the  cornice  was  a  nuisance  from  which  the  law 
would  infer  injury  to  plaintiff;  and  that  he  was 
entitled  to  maintain  an  action  in  respect  thereof, 
•without  proof  that  rain  had  fallen  between  the 
period  of  the  erection  of  the  cornice  and  the  com- 
mencement of  the  action.  Fay  v.  Prentice,  1  C. 
B.  828. 

Held,  also,  that  the  declaration  was  not  to  be 
construed  as  alleging  a  trespass.  Ib. 

In  an  action  on  the  case  for  a  nuisance  to  a 
wharf,  the  allegation  of  plaintiff's  possession  may 
be  supported  by  evidence  of  general  user  of  it  for 
a  long  period,  notwithstanding  a  lease  granting  to 
plaintiff  the  use  of  the  wharf  for  a  particular  pur- 
pose. Page  v.  Hatchett,  15  Law  J.3  N.  S.,  Q.  B., 
281;  10  Jur.  634. 

A.,  the  owner  of  a  house,  with  a  fire-place  and 
chimney,  demised  it  to  a  tenant  from  week  to 
week.  The  tenant  lighted  fires,  and,  from  the 
position  of  the  chimney,  the  emission  of  the  smoke 
was  a  nuisance  to  B.,  the  occupier  of  an  adjoining 
house.  More  than  one  week  elapsed  during  which 
this  nuisance  continued,  and  A.  did  not  determine 
the  tenancy.  B.  brought  an  action  against  A.  for 
causing  and  continuing  this  nuisance,  to  which  A. 
pleaded  not  guilty  and  not  possessed  : — Held,  that, 
on  both  issues  A.  was  entitled  to  the  verdict.  Rich 
\.Basterfield,  2  Car.  &  K.  257 ;  11  Jur.  696; 
16  Law  J.,  C.  P.,  273. 

The  owner  of  real  property  is  not  responsible 
for  a  nuisance  committed  and  continued  thereon 
by  the  tenant  in  possession.  Ib. 

If  the  owner  of  land  demise  it  with  an  existing 
nuisance  thereon,  he  is  responsible  for  the  con- 
tinuance of  that  nuisance  during  the  term ;  so,  if 
he  be  a  party  to  the  creation  of  a  nuisance  after 
the  demise  ;  but  he  is  not  responsible  for  a  nui- 
sance so  created,  though  such  nuisance  be  a  pro- 
bable consequence  of  the  use  of  the  land  as 
demised.  16. 

An  omission  on  the  part  of  the  owner  of  land  to 
determine  the  tenancy  after  the  creation  by  the 
tenant  of  a  continuing  nuisance  thereon,  is  not 


equivalent  to  a  fresh  demise  of  the  premises,  so  as 
to  make  him  responsible  for  such  nuisance.    Ib. 

The  entering  of  smoke  discharged  from  defend- 
ant's chimneys  into  plaintiff's  house  amounted,  in 
contemplation  of  law,  to  a  nuisance ;  but  that  the 
fact  of  all  buildings  erected  on  the  locality  on 
which  defendant's  were,  being  declared  common 
nuisances  by  statute,  was  not,  per  se,  sufficient  to 
entitle  plaintiff  to  a  verdict  in  a  civil  action,  in 
which  the  nuisance  complained  of  arose  from  the 
smoke.  Ib. 

An  individual  cannot  abate  a  nuisance  if  he  is 
no  otherwise  injured  by  it  than  as  one  of  the 
public.  Colchester  (Mayor,  $-c.)  v.  Brooke,  7  Q. 
B.  339. 

A  count  in  a  declaration,  which  states  the  plain- 
tiffs' possession  of  a  messuage  adjoining  to  and 
abutting  on  a  public  navigable  river,  and  that  by 
reason  thereof  the  plaintiff  was  entitled  to  the  full 
and  free  use  of  the  navigation  of  the  said  river,  for 
the  purpose  of  passing,  &c.,  and  of  conveying 
their  servants,  goods,  &c.,  from  the  said  messuage  ; 
and  that  the  defendant  wrongfully  placed  planks 
and  logs,  &c.  upon  the  said  river,  and  upon  that 
part  of  it  which  was  near  to  the  said  messuage, 
and  thereby  prevented  the  plaintiff  from  having 
the  full  use  of  the  navigation  of  the  river,  per 
quod  the  plaintiffs  had  been  put  to  expense  in  the 
conveyance  of  their  servants,  goods,  &c.,  by  a 
longer  and  less  convenient  route,  discloses  a  suffi- 
cient ground  of  action  at  the  suit  of  an  individual. 
Dobson  (Knight)  v.  Blackmore,  11  Jur.  556  ;  16  Law 
J.,  Q.  B.,  233. 

But  a  count  which  states  that  certain  messuages 
were  in  the  possession  of  tenants  of  the  plaintiffs, 
and  alleges  a  similar  obstruction,  and  that  the 
plaintiffs  were  injured  thereby  in  their  reversion- 
ary interest,  is  bad,  as  showing  no  act  which,  per 
se,  imported  any  damage  to  their  reversionary  in- 
terest; and  a  verdict  having  been  entered  gene- 
rally for  the  plaintiffs,  on  a  declaration  containing 
both  counts,  and  the  jury  having  found  no  damages 
on  the  count  alleging  their  possession  of  the  mes- 
suages—  Held,  that  the  judgment  ought  to  be 
arrested  generally.  Ib. 

Although  the  owner  of  property  may,  as  occu- 
pier, be  responsible  for  injuries  arising  from  acts 
done  upon  that  property  by  persons  who  are  there 
by  his  permission,  though  not  strictly  his  agents  or 
servants,  such  liability  attaches  only  upon  parties 
in  actual  possession.  Rich  v.  Basterfield,  4  C.  B. 
783. 

Where,  therefore,  an  action  was  brought  against 
A.,  the  owner  of  premises,  for  a  nuisance  arising 
from  smoke  issuing  out  of  a  chimney  to  the  preju- 
dice of  the  plaintiff  in  his  occupation  of  an  adjoin- 
ing messuage,  on  the  ground  that  A.,  having 
erected  the  chimney,  and  let  the  premises  with 
the  chimney  so  erected,  had  impliedly  authorized 
the  lighting  of  a  fire  therein — Held,  that  the  ac- 
tion would  not  lie.  Ib. 

Held,  also,  that,  inasmuch  as  the  premises  were 
in  the  occupation  of  B.,  a  tenant  at  the  time  the 
fires  were  lighted,  A.  was  entitled  to  a  verdict  on 
a  plea  of  "Not  possessed;"  the  allegation  as  to 
possession  having  referred  to  the  time  when  the 
nuisance  complained  of  was  committed,  and  not 
to  the  time  at  which  the  chimney  was  erected.  Ib. 

Declaration  for  obstructing  a  wharf  of  which 
plaintiff  was  possessed.  Plea,  traversing  such 
possession:  issue  thereon.  Plaintiff  having  proved 
sixty  years'  general  user,  defendant  proved,  that, 
thirty  years  before  the  trial,  the  parties  through 
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whom  plaintiff  claimed  had  accepted  a  lease  of 
adjoining  land,  containing  a  grant  of  the  use  of 
the  land  in  question,  as  the  same  had  been  there- 
tofore used  by  the  lessees,  as  a  saw-pit  and  for 
laying  timber: — Held,  that  the  jury  might,  never- 
theless, from  the  general  user,  infer  that  plaintiff 
•was  possessed  of  the  land  absolutely  at  the  time 
referred  to  in  the  pleadings.  Page  v.  Hatchett, 
8  Q.  B.  593. 

The  occupier  of  land  is  bound  to  fence  off  any 
hole  or  area  upon  which  it  adjoins,  or  is  so  close 
to  a  public  way,  that  it  may  be  dangerous  to  pass- 
ers by,  if  left  "unguarded.  Barnes  v.  Ward,  2  C. 
&  K.  661—  Coltman. 

The  occupier  is  prima  facie  liable  for  any  dam- 
age that  may  arise  by  neglecting  to  fence.  Ib. 

Injuries  by  Dangerous  Animals.]  — A  declaration 
for  an  injury  to  plaintiff's  wife  by  a  ram  alleged, 
that  defendant  wrongfully  and  injuriously  kept  it, 
knowing  it  to  be  prone  and  used  to  attack  and  in- 
jure mankind: — Held,  in  arrest  of  judgment,  that 
the  declaration  was  not  bad,  for  not  averring  that 
defendant  negligently  kept  the  ram.  Jackson  v. 
Smithson,  15  Law  J.,  N.  S.,  Exch.,  311. 

A  person  keeping  a  mischievous  animal,  with 
knowledge  of  its  propensities,  is  bound  to  keep  it 
secure  at  his  peril,  and  if  it  does  mischief,  negli- 
gence is  presumed,  without  express  averment. 
May  v.  Burdett,  10  Jur.  692. 

Declaration  in  case  stated  that  defendant  wrong- 
fully kept  a  monkey,  well  knowing  that  it  was  of 
a  mischievous  and  ferocious  nature,  and  used  and 
accustomed  to  attack  and  bite  mankind,  and  that 
it  was  dangerous  to  allow  it  to  be  at  large,  and 
that  the  monkey,  whilst  defendant  kept  the  same, 
did  attack,  bite,  and  injure  plaiatiff,  whereby,  &c.: 
— Held,  sufficient.  Ib. 

Whoever  keeps  a  mischievous  animal,  either 
domestic  or  ferae  natura,  with  knowledge  of  its 
mischievous  propensities,  is  bound  to  keep  it  se- 
cure at  his  peril,  and  is  prima  facie  liable  to  an 
action  on  the  case  at  the  suit  of  any  person  at- 
tacked or  injured  by  the  animal,  without  any  aver- 
ment of  negligence  or  default  in  the  securing  or 
taking  care  of  it;  the  negligence  is  the  keeping 
such  an  animal  after  notice.  May  v.  Burdett, 
16  Law  J.,  Q.  B.,  64. 

Declaration  in  case  stated  that  the  defendant 
wrongfully  and  injuriously  kept  a  ram,  well  know- 
ing that  he  was  prone  and  accustomed  to  attack, 
butt,  and  injure  mankind;  and  that  the  said  ram, 
while  the  defendant  so  kept  the  same,  attacked, 
butted,  and  threw  down  and  thereby  hurt  the 
plaintiff: — Held,  sufficient  on  motion  in  arrest  of 
judgment,  without  showing  that  the  defendant 
negligently  kept  the  same.  Jackson  v.  Smithson, 
15  M.  &  W.  563 ;  4  Dowl.  &  L.  45. 

A  person  who  keeps  an  animal  accustomed  to 
attack  and  bite  mankind,  with  knowledge  that  it  is 
so  accustomed,  is  prima  facie  liable  in  an  action 
on  the  case  at  the  suit  of  any  person  attacked  and 
injured  by  such  animal,  without  any  averment  in 
the  declaration  of  negligence  or  default  in  the  se- 
curing or  taking  care  of  it.  May  v.  Burdett,  9  Q. 
B.  101. 

The  gist  of  the  action  is  the  keeping  of  the  ani- 
mal after  knowledge  of  its  mischievous  propensi- 
ties. Ib. 

Quaere,  whether,  to  an  action  on  the  case  for 
injury  caused  as  above  stated,  it  would  be  a  de- 
fence that  the  injury  was  occasioned  solely  by  the 
wilfulness  of  the  plaintiff  after  warning.  Ib. 


In  an  action  on  the  case  for  injury  done  to  the 
plaintiff's  sheep  by  a  dog,  the  declaration  alleged 
that  the  defendant  wrongfully,  wilfully,  and  in- 
juriously kept  the  dog,  well  knowing  it  to  be  of  a 
ferocious  and  mischievous  disposition: — Held, 
that  the  plea  of  "Not  guilty"  put  in  issue  the 
scienter.  Card  v.  Case,  12  Jur.  247;  17  L.  J.,  C. 
P..  124. 

Injuries  to  adjoining  Houses.] — A.  and  B.  were 
the  owners  of  adjoining  lands,  and  the  house  of  A. 
had  for  more  than  twenty  years  been  supported  by 
the  adjoining  land  of  B.,  who  dug  a  foundation  for 
some  intended  buildings  so  near  the  house  of  A. 
that  it  fell: — Held,  that,  if  A.'s  house  had  been 
so  supported  and  both  parties  knew  it,  the  plain- 
tiff had  a  right  to  such  support  as  an  easement, 
and  that  the  defendant  could  not  withdraw  that 
support  without  being  liable  in  damages  for  any 
injury  that  the  plaintiff  might  sustain  thereby, 
which  damages  should  be  such  as  to  put  the  plain- 
tiff in  the  same  state  in  which  he  was  before  ;  but 
the  jury  ought  not  to  give  him  a  new  house  for  an 
old  one.  Hide  v.  Thornborough,  2  Car.  &  K.  250 — 
Parke. 

Injuries  to  Reversions.] — To  an  action  on  the 
case  by  a  reversioner  for  an  injury  to  his  rever- 
sionary interest,  the  defendant  pleaded,  that  he 
was  the  occupier  of  the  adjoining  house  and  wall, 
and  that,  whilst  he  was  repairing  his  dwelling- 
house,  by  accident  and  against  his  will,  and  with- 
out any  default  on  his  part,  it  fell  down,  and  in 
falling,  fell  upon  the  adjoining  wall  and  close  to 
the  plaintiff,  and  threw  the  plaintiff's  wall  down ; 
that  thereupon  the  defendant,  within  a  reasonable 
time,  rebuilt  the  wall  at  his  own  expense,  and  in 
so  doing,  committed  the  grievances  mentioned  in 
the  declaration  quae  est  eadem : — Held,  bad  on 
special  demurrer,  for  not  showing  that  the  defend- 
ant had  the  leave  and  license  of  the  tenant,  or  of 
some  party  having  authority  to  allow  him  to  come 
on  the  land.  Taylor  v.  Stendall,  3  Dowl.  &  L. 
161— Q.  B. 

In  an  action  for  pulling  down  a  messuage  and 
premises  in  the  possession  and  occupation  of  J. 
C.  H.,  as  tenant  to  the  plaintiff,  to  the  injury  of 
his  reversionary  estate  and  interest,  defendant 
pleaded  that  the  messuage  and  premises  were  not 
in  the  possession  and  occupation  of  J.  C.  H.  as 
tenant  thereof  to  the  plaintiff,  nor  did  the  rever- 
sion thereof  belong  to  the  plaintiff.  It  appeared 
at  the  trial  that  J.  C.  H.  held  at  a  profit  rent  of 
the  plaintiff,  who  had  a  limited  interest  in  the 
premises,  but  that  J.  C.  H.  had  given  up  posses- 
sion to  the  defendant  a  short  time  before  the  act 
complained  of,  without,  however,  assigning  away 
his  interest: — Held,  first,  that  the  plea  was  sub- 
stantially proved,  the  plaintiff's  right  to  the  rever- 
sion in  the  premises  being  the  substantial  question 
raised  by  it.  Hosking  v.  Phillips,  12  Jur.  1030 — 
Exch. 

Held,  secondly,  that  the  correct  measure  of 
damage  was  the  amount  less  by  which  the  rever- 
sion would  sell  in  consequence  of  the  act  of  the 
defendant.  Ib. 

Injuries  to  real  Property.] — To  an  action  on  the 
case  for  prostrating  part,  and  building  on  part  of  a 
wall,  and  laying  materials  on  a  close,  in  which 
wall  and  close  plaintiff  was  interested  as  rever- 
sioner, defendant  pleaded,  that  his  own  dwelling- 
house,  which  he  was  repairing,  accidentally  and 
without  his  default  fell  upon  the  wall  and  threw 
it  down,  and,  that,  afterwards,  and  before  action 
brought,  and  within  a  reasonable  time,  defendant 
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carefully,  and  at  his  own  expense,  erected  and 
built  the  said  wall  upon  the  said  close,  and  in  and 
about  such  erecting  and  building  necessarily  and 
unavoidably  committed  the  grievances,  &c.,  doing 
no  unnecessary  damage,  &c.;  and  thereupon  and 
then,  to  wit,  at  the  times  when,  &c.,  at  his  own 
expense,  repaired  all  damages  sustained  by  plain- 
tiff by  reason  of  the  grievances,  &c.: — Heldj  on 
demurrer,  no  answer  to  the  action.  Taylor  v. 
Stendall,  1  Q.  B.  634. 

A  declaration  in  case  stated,  that  the  defendant 
held  a  dwelling-house  as  tenant  thereof  to  the 
plaintiffs  under  a  demise  thereof  made  by  the 
plaintiffs,  by  reason  of  which  tenancy  it  became 
and  was  the  duty  of  the  defendant  not  to  permit 
waste;  it  then  alleged  as  a  breach,  that  the  de- 
fendant permitted  the  house  to  be  waste  and  ruin- 
ous:— Held,  bad,  on  general  demurrer,  as  it  was 
consistent  with  every  allegation  that  the  defend- 
ant was  tenant  at  will  only.  Harriett  v.Maitland, 
4  Dowl.  &  L.  545;  16  M.  &  W.  257;  16  Law  J., 
Exch.,  134. 

Other  Injuries.]— By  6  &  7  Viet.  c.  86,  s.  21, 
the  proprietor  of  a  hackney  carriage  is  required  to 
retain  in  his  possession  a  license  of  every  driver, 
&c.,  employed  by  him  while  such  driver,  &c.,  re- 
mains in  his  service.  A  declaration  in  case  stated, 
that  the  plaintiff  obtained  a  driver's  license  under 
the  act:  that  he  was  employed  by  the  defendant, 
a  proprietor  of  a  hackney  carriage,  and,  under 
the  provisions  of  the  act,  delivered  the  license  to 
him  ;  and  that,  whilst  the  license  remained  in  tho 
defendant's  possession,  the  latter  wrongfully  and 
unjustly  wrote  in  ink  upon  the  license  certain 
words  purporting,  and  being  intended  by  the  de- 
fendant, to  give  a  character  of  the  plaintiff  as  an 
unfit  and  improper  person  to  act  as  a  driver  of 
hackney  carriages,  that  is  to  say,  &c.,  by  reason 
whereof  the  license  became  defaced  and  wholly 
useless  to  the  plaintiff,  and  the  plaintiff  was  there- 
by hindered  and  prevented  from  obtaining  employ- 
ment as  a  driver,  &c.: — Held,  on  motion  in  arrest 
of  judgment,  that  the  action  was  maintainable; 
that  case  was  the  proper  form,  and  that  the  de- 
claration was  sufficient.  Hurrell  \.  Ellis,  2  C.  B. 
295;  15  Law  J.,  N.  S.,  C.  P.,  IS. 

Plea  of  Not  guilty.] — A  local  act  authorized  a 
company  to  enter  upon  lands  within  a  certain 
manor,  and  to  dig  and  search  for  any  spring  of 
water,  and  to  convey  the  water  from  such  springs 
into  the  town  of  South  Shields,  for  the  use  of  the 
inhabitants  of  the  town  and  the  shipping  in  the 
harbour.  It  provided,  that  the  company  should 
not  take  the  water  from  any  spring,  streams,  or 
ponds,  so  as  to  deprive  the  occupiers  of  the  lands 
of  water  for  their  own  necessary  uses,  and  for  the 
cattle  depasturing  therein.  The  company  had  power 
to  lay  down  pipes,  &c.,  and  the  inhabitants,  with 
the  consent  of  the  company,  might  obtain  the  water 
by  pipes,  &c.,  to  communicate  with  the  company's 
pipes  at  certain  charges,  according  to  the  bore  of 
the  pipes: — Held,  that  the  defence,  that  the 
defendant,  within  twenty  years  after  the  discovery 
of  the  spring  by  the  plaintiffs,  sunk  a  well  and  used 
the  water  in  a  manner  and  for  purposes  not  pro- 
hibited by  the  act,  was  admissible  under  not  guilty, 
and  a  plea  denying  plaintiff's  right.  Soutli  Shields 
Waterworks  Company  v.  Cookson,  15  Law  J.,  N. 
S.,  Exch.,  315. 

In  an  action  for  negligence  against  the  defend- 
ant, where  the  plaintiff  is  contributory  to  the  mis- 
chief of  which  he  complains,  the  defence  is  admis- 
sible under  the  plea  of  not  guilty.  Holden  or  Holding 


V.Liverpool  Gas  Light  Company,  15  Law  J.,  N.  S., 
C.  P.,  301;   10  Jur.  883. 

Negligence  on  the  part  of  plaintiff  was  held  to 
be  an  admissible  defence,  under  the  plea  of  not 
guilty.  Holden  v.  Liverpool  New  Gas  Company,  3 
C.,  B.  1. 

Plaintiff  declared  in  case,  alleging  that  he  was 
entitled  to  the  reversion  in  a  close,  that  H.  had 
wrongfully  and  injuriously  erected  incumbrances 
thereon,  and  that  defendant  wrongfully  and  inju- 
riously kept  and  continued  the  incumbrances  so 
wrongfully  erected.  Pleas,  1st,  not  guilty;  2d, 
that  H.  did  not  erect  incumbrances  on  the  close. 
The  cause  was  referred  to  an  arbitrator,  who  was 
to  direct  how  the  verdict  was  to  be  entered  on  the 
issues.  He  awarded  that  the  first  issue  should  be 
entered  for  plaintiff  without  damages,  and  the 
second  issue  for  defendant.  On  motion  to  set  aside 
the  award,  on  the  ground  that  the  findings  were 
inconsistent — Held,  that  the  first  plea  put  in  issue 
only  the  continuance  of  the  nuisance  by  defendant, 
and  that  the  finding  thereon  was  therefore  not  in- 
consistent with  that  on  the  second  plea.  Grenfell 
v.  Edgcome,  7  Q.  B.  661. 

Held  further,  that,  although  the  award  was  bad 
for  not  giving  damages  on  the  first  issue,  the  ob- 
jection could  not  prevail,  because  the  rule  nisi  had 
not  been  obtained  on  that  ground.  Ib. 

Pleadings.] — The  declaration  stated,  that  the 
defendant  wrongfully  and  injuriously  kept  a  fero- 
cious dog,  well  knowing  him  to  be  ferocious;  that 
the  defendant  kept  his  said  dog  so  negligently,  that 
he  bit  and  worried  divers  sheep  of  the  plaintiff: —  , 
Held,  that  the  plea  of  "  Not  guilty"  put  in  issue 
the  scienter,  which  is  a  material  averment  in  the 
declaration.  Card  v.  Case,  12  Jur.  247;  17  L.  J., 
C.  P.,  124. 

Oh  the  trial  of  an  action  for  a  malicious  prosecu- 
tion for  perjury — Held,  that  the  plea  of  "  Not 
guilty''  did  not  put  in  issue  the  determination  of 
the  prosecution.  Wren  v.  Heslop,  Hadrickv.  Heslop, 
12  Jur.  600;  17  L.  J.,  Q.  B.,  313. 

Where  the  declaration  alleged,  that  the  defend- 
ant had  falsely  represented  himself  as  agent  of  the 
master  of  a  vessel,  and  so  entered  into  a  charter- 
party  with  the  plaintiffs — Held,  that,  under  the  plea 
of  "  Not  guilty,"  the  contract  must  be  proved  by 
the  plaintiffs,  and  not  the  misrepresentation  only; 
and,  secondly,  that  the  charterparty,  being  un- 
stamped, could  not  be  read  in  evidence,  though 
the  defendant  was  not  an  agent  of  any  master  or 
captain  or  owner  of  a  vessel.  Brink  v.  \Vinguard, 
2  C.  &  K.  657— Wilde. 

Reg.  Gen.,  Hil.  T.,  4  Will.  4,  tit.  Trespass,  rule 
6,  applies  to  actions  on  the  case  as  well  as  tres- 
pass, and  to  declarations  as  well  as  pleas.  Giles 
v.  Groves,  12  Jur.  1084 ;  17  L.  J.,  Q.  B.,  328. 

And,  therefore,  where,  in  an  action  on  the  case 
for  disturbance  of  a  ferry,  the  plaintiff  alleged  in 
his  declaration  that  he  was  possessed  of  an  ancient 
ferry  for  passengers  and  goods  to  and  from  A.  from 
and  to  B.,  and  the  defendant  pleaded  "Not  pos- 
sessed," and  a  traverse  of  the  ancient  and  entire 
right  of  ferry,  and  the  jury  found  that  there  was  a 
ferry  from  A.  to  B.  only — Held,  that  the  verdict 
might  be  entered  distributively  for  the  plaintiff  for 
so  much  as  was  proved  at  the  trial.  Ib. 

Case  for  wrongfully  keeping  and  continuing  open 
an  aperture  made  by  defendant  from  a  coal-mine 
belonging  to  him  into  a  coal-mine,  which,  at  the 
time  of  making  the  aperture,  belonged  to  S.,  but 
which  he  afterwards  demised  to  plaintiffs,  who 
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were  in  the  occupation  of  the  mine  before  and  a 
the  time  of  the  bringing  of  the  action,  by  mean^ 
whereof  quantities  of  water  continued  to  flow  from 
defendant's  mine  into  plaintiffs'.  First  plea,  no 
guilty.  Fifth  plea,  that  H.,  the  former  owner  o 
plaintiffs'  mine,  S.  being  in  possession  as  his 
tenant,  had  brought  an  action  against  defendant 
for  injury  to  his  reversion  by  breaking  and  enter- 
ing his  mine,  and  making  the  aperture  in  question, 
and  thereby  causing  the  water  to  flood  the  coa 
strata  ;  and  that  the  cause  and  all  matters  in  dif- 
ference between  H.  and  defendant,  and  between 
S.  and  defendant,  were  referred  to  an  arbitrator, 
with  liberty  for  the  present  plaintiffs  to  be  parties 
to  the  reference,  as  to  any  injury  to  them  by  rea- 
son of  any  of  the  matters  a'lleged  in  that  suit;  that 
plaintiffs  did  become  parties  to  that  reference,  and 
that  the  arbitrator  awarded  separate  sums  to  H., 
S.,  and  plaintiffs,  for  the  damage  they  had  sus- 
tained ;  that  these  sums  were  paid  ;  and  that  they 
were  awarded  and  paid  in  respect  of  all  conse- 
quential damages  arising  from  the  matters  com- 
plained of  in  the  action  by  H.  New  assignment, 
that  the  action  was  brought  for  keeping  and  con- 
tinuing the  aperture  open  after  the  award.  Plea 
to  the  new  assignment,  that  the  grievances  com- 
plained of  were  only  consequential  damages  aris- 
ing.from  the  matters  alleged  in  the  action  by  H., 
and  in  respect  of  which  damages  were  awarded 
and  paid.  Replication,  setting  out  the  award,  and 
traversing  that  the  grievances  newly  assigned  were 
merely  consequential  damages,  as  alleged  in  the 
plea.  On  the  trial,  the  jury  found  a  special  ver- 
dict, by  which  it  appeared  that,  in  1839,  S.  being 
mortgagor  in  possession,  and  H.  mortgagee,  of  the 
premises  in  question,  S.  demised  them  to  plaintiffs  ; 
that,  before  that  demise,  and  whilst  S.  was  mort- 
gagor in  possession,  defendant  trespassed  upon  the 
mine  in  S.'s  possession  by  breaking  into  it  from 
his  mine,  and  taking  the  boundary  coal  in  S.'s 
mine ;  that  in  1840  plaintiffs  worked  the  mine 
under  the  demise  from  S.,  until  they  came  to  the 
excavation  made  by  defendant,  and  the  water 
from  his  mine  came  in  upon  them,  and  continued 
to  flow  in  upon  them  to  the  time  of  action.  It 
also  appeared,  that,  by  the  custom  of  mining,  de- 
fendant was  entitled  to  excavate  up  to  the  boun- 
dary of  his  mine  without  leaving  a  barrier: — Held, 
that  defendant  was  entitled  to  have  the  verdict 
entered  for  him  "Not  guilty,"  and  upon  the 
issue  upon  the  replication  to  the  plea  to  the  new 
assignment,  inasmuch  as  no  cause  of  action  arose 
from  defendant's  omitting  to  re-enter  plaintiffs' 
land  and  fill  up  the  aperture ;  and  the  flowing  of 
the  water  and  damage  thereby  were  merely  conse- 
quential damages.  Clegg  v.  Dearden,  12  Jur.  848  ; 
17  L.  J.,  Q.  B.,  233. 

Illegal  Distress.] — See  DISTRESS. 
Libel  and  Slander.]  — See  DEFAMATION. 
Against  Sheriff.] — See  SHERIFF. 
Disturbance  of  Ferries.]  — See  FERRY. 
Watercourses.]  — See  WATERCOURSE. 

CASES  OVERRULED  AND  DOUBTED. 
Walker  v.  Beauchamp  (6  Car.  &  P.  552) ;  see 
Reilly  v.  Fitzgerald  (1  Dru.  122).  M' Donald  v. 
aoyce,  (2  Keen,  276);  see  Elborne  \.  Goode, 
(14  Sim.  165);  Masters  v.  Hooper,  (4  N.  C.  C.  251)- 
see  14  Sim.  35. 
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CERTIORARI. 

Where  it  lies.]  —Where  an  order  of  removal  is 
bad  on  the  face  of  it,  the  court  will  bring  it  up  by 
certiorari,  for  the  purpose  of  quashing  it,  although 
no  appeal  has  been  brought,  and  the  application 
for  a  certiorari  was  not  made  until  after  the  ex- 
piration of  the  time  allowed  for  appealing.  Reg.  v. 
Gloucestershire  (Justices),  1  B.  C.  Rep.  33  ;  3  Dowl. 
&  L.  542;  2  New  Sess.  Cas.  240;  15  Law  J, 
N.  S.,  M.  C.,  48;  10  Jur.  96— Williams. 

A  local  act  empowered  certain  commissioners 
to  make  an  assessment  for  the  purposes  mentioned 
in  the  act.  The  act  contained  several  clauses 
relating  to  proceedings  before  magistrates,  to  en- 
force the  payment  of  the  assessment ;  and,  by  a 
subsequent  clause  (the  158th)  provided,  "  that  no 
proceeding  in  pursuance  of  this  act,  &c.  shall  be 
quashed  or  vacated  for  want  of  form  nor  shall  the 
same  be  removed  by  certiorari  or  otherwise  into 
any  of  the  superior  courts."  The  power  to  ap- 
peal to  the  quarter  sessions  was  given  by  the 
161st  section  : — Held,  that  the  clause  taking  away 
the  certiorari  had  a  general  application  to  all  pro- 
ceedings under  the  act,  and  therefore  applied  to 
the  case  of  an  appeal  under  the  161st  section. 
Rex  v.  Lindsey  (Justices),  3  Dowl.  &  L.  101 — 
B.  C. — Wightman. 

The  court  refused  to  grant  a  certiorari  to  bring 
up  an  order  of  quarter  sessions,  that  exclusive 
audience  should  be  granted  to  barristers  there  at 
all  times  when  four  barristers  were  present. 
Reg.  v.  Denbighshire  (Justices),  2  New  Sess.  Cas. 
422;  15  Law  J.,  N.  S.,  Q.  B.,  335;  10  Jur.  542. 

The  court  of  quarter  sessions  made  an  order, 
October,  1844,  that  no  officer  of  the  court  should 
thereafter  take  any  fee  from  any  defendant  in 
misdemeanor: — Held,  a  judicial  order  properly 
removable  by  certiorari.  Reg.  v.  Coles,  2  New 
Sess.  Cas.  144 ;  15  Law  J.,  N.  S..  M.  C.,  10  : 
10  Jur.  352— Q.  B. 

It  is  not  an  objection  to  making  a  rule  absolute 
for  a  certiorari  to  remove  a  judgment  or  deter- 
mination of  a  tithe  commissioner,  that  a  similar 
rule  has  been  already  obtained  by  other  parties. 
Reg.  v.  Tithe  Commissioners  (Dent  Boundaries, 
Newby  case),  10  Jur.  179— Q.  B. 

A  certiorari  lies  to  the  justices  at  sessions  to 
bring  up  the  record  of  an  acquittal  remaining  in 
the  Court.  Jackson  v.  Oaks,  11  Jur.  1105 — B.  C. 
— Patteson. 

A  clause  in  an  act  of  Parliament  taking  away 
the  certiorari  does  not  apply  to  the  case  of  pro- 
ceedings which  operate  upon  something  not 
within  the  act,  though  some  part  may  be  within 
it.  Reg.  v.  Hull  Dock  Company,  3  Railw.  Cas. 
795— Q.  B. 

A  certiorari  does  not  lie  to  the  chairman  of  a 
vestry  to  bring  up  a  resolution  of  the  vestry  for 
the  appointment  of  a  constable  under  5  &  6  Viet, 
c.  109.  Reg.  v.  West  Riding  of  Yorkshire  (Jus- 
tices), 11  Jur.  713— B.  C.— Coleridge. 

By  a  railway  act  it  is  provided,  that,  where 
agreement  for  compensation  for  damages  incurred 
in  the  execution  of  the  act  cannot  be  made,  the 
company  shall  issue  their  warrant  to  the  sheriff  to 
empannel  a  jury,  who  shall,  upon  their  oaths,  in- 
quire of,  assess,  and  give  a  verdict  for  the  sum  to 
)e  paid  for  compensation  for  the  damage  sustained. 
3y  a  section  of  the  act  the  certiorari  in  proceed- 
ngs  in  pursuance  of  the  act  is  taken  away.  The 
company  issued  a  warrant  to  the  sheriff  to  empan- 
nel a  jury  to  assess  the  sum  of  inouey,  if  any,  to 
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be  paid  to  the  claimant  by  way  of  compensation 
The  jury  returned  that  he  had  sustained  no  dam 
age: — Held,  that,  though  the  words  "if  any' 
ought  to  have  been  omitted,  the  warrant  gay 
jurisdiction,  and,  therefore,  that  the  inquisitio 
being  a  proceeding  in  pursuance  of  the  act,  th 
Certiorari  was  taken  away.  Reg.  v.  Lancaster  an 
Preston  Junction  Railway  Company,  3  Railw.  Cas 
724  ;  6  Q.  B.  759. 

A  table  of  the  fees  and  allowances  to  be  taken 
by  the  clerk   of  the  peace  for  the  county  of  S. 
was,   in   1826,  duly  settled  and   approved  by  the 
sessions,  and  confirmed   by  the  judges  of  assize 
under  stat.  57  Geo.  3,  c.  91.     It  authorized  the 
taking  of  traverse  and  other  fees  from  defendant 
in  misdemeanor,   and  was  acted  upon  till   1844 
when  the  sessions  made  an  order  that  no  officer  o 
the  court  should  thereafter  take  or  demand  aa 
fee    or   payment    from   any  defendant   in    misde' 
meaner.      Stat.  8  &  9  Viet.  c.  114  was   afterwards 
passed,  which  prohibits  the  taking  of  certain  fees 
from  defendants  who  are  acquitted  or  dischargee 
by  proclamation  : — Held,  on  motion  to  quash  the 
above  orders  removed  by  certiorari,  that  the  orde: 
was  a  judicial  proceeding,  removable  by  certiorari 
Reg.  v.  Coles,  8  Q.  B.  75. 

Held,  that  the  order  was  illegal,  assuming  to 
abolish  fees  which  had  been  regularly  ascertainec 
under  stat.  57  Geo.  3,  c.  91;  and  that  stat.  8  &  J 
Viet.  c.  114,  not  having  prohibited  all  such  fees 
this  Court  was  bound  to  interfere  by  quashing  the 
order.  Ib. 

A  certiorari  to  remove  a  cause  from  a  county 
court,  under  the  9  &  10  Viet.  c.  95,  s.  90,  may  be 
obtained  without  giving  notice  to  the  opposite 
party  of  the  intended  application.  Symonds  v 
Dimsdale,  12  Jur.  485;  17  L.  J.,  Exch.,  247. 

The  writ  must  be  tested  of  a  day  in  term.    Ib. 

An  application  for  a  certiorari  to  remove  a  cause 
from  a  county  court,  under  the  9  &  10  Viet.  c.  95, 
s.  121,  ought  to  be  made  to  a  judge  at  chambers, 
and  not  to  the  Court.  Bowen,  Ex  parte,  12  Jur. 
964— Exch. 

By  sect.  79  of  stat.  7  &  8  Geo.  4,  c.  53,  no  cer- 
tiorari shall  be  issued  at  the  suit  of  defendant  out 
of  any  of  the  courts  of  record  to  remove  an  in- 
formation before  justices  of  the  peace  in  pursuance 
of  any  excise  act,  or  a  judgment  thereon  ;  provided, 
that  nothing  herein  contained  shall  extend  to  a 
certiorari  sued  on  behalf  of  his  Majesty  out  of  the 
Court  of  Exchequer.  A  conviction  of  G.  for  com- 
mitting an  offence  against  the  excise  laws,  mali- 
ciously and  with  intent  to  injure  his  master,  H., 
tinder  sect.  46  of  stat.  7  &  8  Geo.  4,  c.  52,  having 
been  removed  into  the  Court  of  Queen's  Bench 
by  certiorari,  a  rule  was  obtained  on  behalf  of  the 
Crown,  and  served  upon  G.,  calling  upon  the  con- 
victing justices  to  show  cause  why  the  conviction 
should  not  be  quashed.  The  affidavits  charged 
fraud  by  H.  in  procuring  the  conviction,  for  the 
purpose  of  relieving  himself  from  penalties  incurred 
by  him.  There  were  no  affidavits  in  answer : — 
Held,  that  the  Court  must  take  the  charge  to  be 
admitted  ;  and  consequently  had  jurisdiction  to 
quash  the  conviction,  notwithstanding  sect  79  of 
stat.  7  &  8  Geo.  4,  c.  53.  Reg.  v.  Gillyard,  3  New 
Sess.  Cas.  207  ;  12  Jur.  655  ;  17  L.  J.,  M.  C.,  153 
— Q.  B. 

A  certiorari  will  not  lie  to  bring  up  a  resolution 
of  vestry  for  the  appointment  of  paid  constables 
under  the  5  &  6  Viet.  c.  109,  s.  18.  Hipperholme 
(Constables),  In  re,  5  Dowl.  &  L.  79:  2  B.  C.  Rep. 
98— Coleridge. 


Nor  the  copy  of  such  resolution  forwarded  to 
the  justices  in  special  sessions,  on  which  they 
made  the  appointment.  Ib. 

But  it  will  lie  to  bring  up  the  appointment  itself 
made  by  the  justices  in  petty  sessions,  where  the 
proceedings  in  vestry  have  not  been  conducted  in 
conformity  to  the  58  Geo.  3,  c.  69,  amended  by 
the  59  Geo. .3,  c.  85,  a  poll  having  been  demanded 
and  refused,  and  the  resolution  being  carried  by 
a  show  of  hands.  Ib. 

A  certiorari  being  granted  for  that  purpose,  it  is 
competent  to  the  parties  moving  to  show  upon 
affidavit  that  the  irregularity  in  the  proceedings  of 
the  vestry  was  of  such  a  nature  as  to  take  away 
the  jurisdiction  of  the  justices.  Ib. 

On  indictment  for  keeping  a  disorderly  house, 
the  power  of  the  Court  to  grant  a  certiorari  at  de- 
fendant's instance  is  taken  away  by  stat.  25  Geo. 
2,  c.  36,  s.  10,  whether  the  prosecution  be  insti- 
tuted according  to  sects.  5  and  6  of  that  act,  or  in 
the  ordinary  course.  Rfg.  v.  Sanders,  9  Q.  B.  235. 

An  appeal  against  a  poor-rate  was  entered  and 
respited ;  when  called  on,  the  appellants  did  not 
appear  ;  whereupon  the  following  order  was  made  : 
— "  Surrey,  to  wit. — At  the  general  quarter  ses- 
sions of  the  peace  of  our  Sovereign  Lady  the 
Queen,  holden  at  St.  Mary,  Newington,  on  Tues- 
day, the  4th  day  of  January,  1848.  Whereas,  at 
the  last  general  quarter  sessions  of  the  peace 
holden  in  and  for  the  county  of  Surrey,  appeal  was 
then  made  at  this  court."  It  then  went  on  to  re- 
cite the  appeal,  entry,  and  respite  thereof  "  until 
the  next  general  quarter  sessions  to  be  holden  in 
and  for  the  county  of  Surrey."  The  appeal  was 
ordered  to  be  dismissed,  and  the  appellants  forth- 
with to  pay  to  the  respondents  the  sum  of  115?. 
costs.  On  motion  for  a  certiorari  to  bring  up  the 
order — Held,  that  it  was  valid,  although  no  notice 
had  been  previously  given  that  more  than  the  no- 
minal costs  usually  given  by  the  sessions  would 
be  demanded.  London  and  Brighton  Railway 
Company,  Ex  parte  v.  London,  Brighton,  and  , 
South  Coast  Railway  Company,  12  Jur.  897 — B.  C. 
— Coleridge. 

Held,  also,  that  the  order  sufficiently  appeared  ' 
:o  have  been  made  at  a  court  of  quarter  sessions 
"icld  for  the  county  of  Surrey;  and  that  the  word 
'  costs"  was  sufficiently  explicit  of  the  inten- 
tion of  the  Court  in  granting  the  costs  of  the  ap- 
peal. Ib. 

Semble,  that,  under  sect.  17  of  the  6  Geo.  4, 
c.  76,  the  right  to  a  certiorari  is  taken  away.     Ib. 

In  Criminal  Cases.] — In    order   to  induce  the 
court  to  grant  a  rule  nisi  for  a  certiorari  to  remove 
an  indictment  for  felony  from  a  particular  county, 
upon  the  application  of  the  defendant,  it  is  not 
sufficient  to  swear  that  the  political  opinions  en- 
ertained  by  that  county  in  general  are  strongly 
>pposed  to  those  known  to  be  professed  by  the 
lefendant;  and  that  his  political  employment  and 
osition  have  rendered  him  an  object  of  peculiar 
lislike  in  the  county,  and  subjected  him  to  abuse 
nd  threats  of  violence.     Ex  parte  Lynes,  1  B.  C. 
Rep.  31— Williams. 

In  all  indictments  for  keeping  a  bawdy-house, 
aming-house,  or  other  disorderly  house,  the  cer- 
iorari  is  taken  away  by  sect.  10  of  stat.  25  Geo.  2, 
.  36.  Reg.  v.  Sanders,  15  Law  J.,  N.  S.,  M.  C., 
58  ;  10  Jur.  1080— Q.  B. 

Notice.] — A  notice  to  justices  under  the  13  Geo. 
,  c.  18,  s.  5,  of  an  intention  to  move  for  a  certi- 
rari  "  in  six  days  from  the  giving  of  this  notice^ 
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or  as  soon  after  as  counsel  can  be  heard,"  is  suf- 
ficient. Reg.  v.  Bailey  or  Rose,  3  Dowl.  &  L.  359  ; 
New  Sess.  Cas.  166;  15  Law  J.,  N.  S.,  M.  C.,  6— 
B.  C. — Patteson. 

Limitation  of  Time.]  — The  court  refused  to  grant 
a  certiorari  to  bring  up  an  order  of  sessions  made 
subject  to  a  case  more  than  six  months  after  the 
making  of  the  order,  where  application  had  been 
made  at  chambers  within  the  time,  but  had  failed 
in  consequence  of  non-attendance  of  a  judge  there 
until  after  the  six  months  had  expired.  In  re 
Llanbeblig,  2  New  Sess.  Cas.  315  ;  15  Law  J.,  N.  S., 
M.  C.,  92. 

A  certiorari  to  bring  up  an  order  of  sessions 
must  in  all  cases  be  applied  for  before  the  expira- 
tion of  six  calendar  months  from  the  time  of  the 
making  of  the  order  which  it  is  sought  to  remove. 
Reg.  v.  Anglesea  (Justices'),  1  B.  C.  Rep.  75  ;  10  Jur. 
816— Wightman. 

Where,  therefore,  an  attempt  was  made  to  ob- 
tain the  necessary  writ  at  judges'  chambers  within 
the  six  months,  but  the  writ  could  not  then  be  ob- 
tained, as  the  attempt  was  made  in  the  Easter 
holidays,  when  no  judge  was  in  attendance, — Held, 
that  a  subsequent  application  for  the  writ,  after 
the  expiration  of  the  six  months,  was  too  late, 
although  such  application  was  made  on  the  first 
day  after  the  expiration  of  such  Easter  holi- 
days. Ib. 

An  order  of  removal  made  18th  January,  pur- 
ported to  be  founded  upon  a  complaint,  that  the 
paupers  "  have  lately  intruded  and  come  into  the 
said  parish  of  G.,  and  have  become  actually  charge- 
able to  the  same,"  and  directed  them  to  be  remo- 
ved to  B.  The  first  practicable  sessions  for  an 
appeal  were  held  on  llth  April,  and  were  ad- 
journed to  9th  May.  No  appeal  was  entered  at 
the  sessions  in  April,  but,  according  to  the  practice 
of  that  court,  an  appeal  entered  at  the  adjourned 
sittings  in  May  would  be  in  time.  The  overseers  of 
B.  moved  for  a  certiorari  on  25th  April : — Held, 
that,  although  the  time  for  appealing  had  not  ex- 
pired, the  overseers  of  B.  might  obtain  a  certiorari, 
and  that  the  order  was  bad  as  being  founded  on  a 
complaint  which  did  not  sufficiently  allege  that  the 
paupers  had  come  to  inhabit  in  G.  Reg.  v.  Willats, 
7Q.  B.  516. 

Affidavits.] — In  the  jurat  of  an  affidavit  sworn  in 
the  country  for  a  certiorari  to  bring  up  an  order  of 
sessions,  the  commissioner's  name  should  be  pre- 
cede'd  by  the  words  "  before  me,"  and  the  omis- 
sion of  them  is  a  fatal  defect,  and  not  a  mere  irre- 
gularity. Reg.  v.  Norbury,  2  New  Sess.  Cas.  344  ; 
15  Law  J.,  N.  S.,  Q.  B.,  264— B.  C.— Patteson. 

The  affidavits  to  support  a  rule  for  a  certiorari 
were  entitled  "  In  the  Matter  of  the  Prosecution 
of  the  Queen  v.  R.  Wahvorth  &  J.  Kent :— Held, 
that  the  affidavits  were  irregular  and  could  not  be 
read.  Reg.  v.  Walworth,  10  Jur.  967— B.  C.— 
Patteson. 

On  motion  for  certiorari  to  bring  up  a  conviction, 
the  affidavits  used  in  moving  for  a  rule  must  not 
be  entitled  as  in  any  cause;  and  if  they  are  so 
entitled  it  is  irregular,  and  they  cannot  be  read. 
Ex  purte  Walwark,  1  B.  C.  Rep.  258;  4  Dowl.  & 
L.  403— Patteson. 

Service  of  Notice.]  —Appellants  against  an  order 
of  removal  served  on  respondents  an  order  of  ses- 
sions quashing  the  order  of  removal.     The  order 
>f  sessions  appeared  by  the  caption  to  be  made 
>efore  sessions  holden  before  B.,  J.,  M.,  and  other 
their  sociates,  justices  assigned  &c.  in  the  county. 
VOL.  VI. — 11 


The  respondents  obtained  a  rule  nisi  for  a  certio- 
rari on  affidavit  of  notice  to  B.  and  J.,  the  affidavit 
stating,  that  B.  and  J.  were  two  of  the  justices 
present  at  the  sessions,  and  two  of  the  same  jus- 
tices whose  names  appeared  in  the  caption.  The 
notice  was  signed  "  A.  and  H.,  attornies  for  the 
inhabitants  of  the  said  parish  of  S.,"  (the  respon- 
dent parish);  and  another  of  the  affidavits  on  which 
the  rule  was  obtained  stated,  that  A.  and  H.  "  were 
retained  and  employed  by  and  on  behalf  of  the 
inhabitants  of  the  parish  of  S.,  in  the  prosecuting 
and  conducting  an  appeal,"  &c.,  (describing  the 
respondents  and  the  order  of  removal): — Held, 
sufficient  evidence  of  service  upon  and  by  the 
proper  parties,  under  stat.  13  Geo.  2,  c.  18,  s.  5, 
in  default  of  evidence  to  the  contrary.  Reg.  v. 
Seven  Oaks,  7  Q.  B.  136. 

Practice.] — Where  the  sessions  have  granted  a 
case  for  the  opinion  of  the  Court  of  Queen's  Bench, 
the  court  will  not,  on  the  argument  on  such  a  case, 
entertain  any  question  not  raised  by  the  sessions 
for  their  decision.  If  it  be  intended  to  object  to 
the  order  .of  sessions  as  bad  on  the  face  thereof 
upon  any  grounds  not  raised  by  the  special  case, 
the  certiorari  must  be  moved  for  in  open  court, 
and  such  additional  grounds  of  objection  stated. 
Reg.  v.  Heyop,  15  Law  J.,  N.  S.,  M.  C.,  70. 

Under  the  5  Geo.  2,  c.  19,  s.  2,  an  order  re- 
moved by  certiorari  is  confirmed  by  simply  dis- 
charging the  rule  for  quashing  it.  Reg.  v.  Latch- 
ford,  6  Q.  B.  567. 

A  conviction  by  J.  L.  and  T.  H.,  two  justices  of 
the  borough  of  N.,  on  the  22d  of  September,  1846, 
for  harbouring  a  seaman  contrary  to  sect.  10  of 
stat.  7  &  8  Viet.  c.  112,  was  drawn  up  and  re- 
turned to  the  Michaelmas  Sessions.  On  the  12th 
November,  a  certiorari  at  the  suit  of  the  Attorney- 
General  issued  to  remove  the  conviction,  and  on 
the  21st  the  justices  returned  a  copy  of  it.  On  the 
3d  December  a  certiorari  issued  to  the  justices  of 
the  county,  to  remove  the  record  of  a  conviction 
by  J.  L.  and  T.  H.,  justices  assigned  to  hear  and 
determine  divers  felonies,  trespasses,  and  other 
misdemeanors  committed  within  the  borough  of 
N.,  for  certain  trespasses  and  contempts,  against 
the  form  of  the  statute,  entitled,  &c.  On  the  5th 
the  conviction  was  returned.  Each  of  the  writs 
was  issued  without  a  rule  to  show  cause.  On  the 
2d  January  a  rule  for  a  concilium  was  obtained 
at  the  instance  of  the  Attorney-General,  and  one  of 
the  points  for  argument  was,  that  the  conviction 
was  bad  in  not  setting  forth  the  evidence.  The 
Court  in  its  discretion  refused  an  application  to 
have  the  conviction  taken  off  the  file,  and  re- 
turned to  the  justices  in  order  that  they  might 
amend  it,  on  the  ground  that  the  application  was 
too  late  ;  and  upon  an  application  to  quash  the 
writ — Held,  that  the  form  of  the  writ  was  right. 
Reg.  v.  Turk,  11  Jur.  774 ;  16  Law  J.,  M.  C.,  114 
— Q.  B. 

Held,  secondly,  that  a  misdescription  of  the 
conviction  was  no  ground  for  quashing  the  writ 
after  it  had  been  obeyed  and  the  conviction  re- 
turned. Ib. 

The  proper  practice  upon  the  return  of  a  certio- 
rari to  remove  a  conviction,  is,  that  the  case 
should  be  put  into  the  Crown  paper.  Reg.  \.Lord, 
16  Law  J.,  M.  C.,  15. 

Upon  a  case  stated  under  the  84th  sect,  of  the 
7  &  8  Geo.  4,  c.  53,  it  is  unnecessary  to  bring  the 
record  before  the  Court  by  certiorari ;  if  the  facts 
appear  by  affidavit  it  is  sufficient.  Reg.  v.  Gamble; 
16  Law  J.;  M.  C.,  149— Exch. 
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Where  a  case  has  been  sent  from  the  sessions, 
the  Court  will  not,  upon  the  certiorari,  go  into  any 
objections  arising  on  the  face  of  the  order  itself, 
not  raised  by  the  case.  Reg.  v.  Hartpury,  2  New 
Sess.  Cas.  648  ;  16  Law  J.,  M.  C.,  105— Q.  B. 

Affidavits  on  which  a  rule  nisi  is  obtained  to  set 
aside  a  rule  absolute  for  a  certiorari  before  it  has 
issued,  may  be  entitled  "  in  the  Queen's  Bench," 
without  naming  the  parties  in  the  proceeding. 
Reg.  v.  Chasemore,  12  Jur.  11 — Q.  B. 

Three  orders  for  payment  of  a  rate  had  been 
made  upon  the  members  of  a  bridge  company  : 
one  of  them  had  been  brought  up  by  certiorari. 
The  Court  made  a  rule  absolute  for  a  certiorari  to 
bring  up  the  others.  The  proper  course  is  to  apply 
to  the  Court,  when  the  orders  come  up,  to  stay 
proceedings  upon  two  of  them,  until  one  is  dis- 
posed of.  Ib. 

Costs  in.] — See  CRIMINAL  LAW. 

CHAMPERTY. 

Several  suits  at  law  and  in  equity  to  determine 
the  title  to  certain  lands  were  pending  between 
persons  claiming  to  be  mortgagees  of  such  lands 
and  one  who  claimed  the  same  lands  in  fee  by 
title  under  a  settlement  paramount  to  the  mort- 
gage. The  plaintiff,  claiming  to  be  a  subsequent 
mortgagee  of  the  same  lands,  contracted  to  pur- 
chase the  interests  of  the  prior  mortgagees  in  their 
principal  monies,  arrears  of  interest,  and  securi- 
ties, and  to  pay  the  purchase-money  at  certain 
stipulated  times,  all  of  which  (except  an  annuity) 
were  to  be  paid  in  1843,  and  to  pay  and  indemnify 
the  prior  mortgagees  against  the  past  and  future 
costs  of  the  suits  and  proceedings  ;  and  time  was 
to  be  of  the  essence  of  the  contract.  The  plaintiff 
did  not  pay  the  instalments  until  a  considerable 
time  after  the  stipulated  period,  but  such  latter 
payments  were  accepted  by  the  vendors.  The  bill 
filed  in  1845  (when  some  of  the  payments  still  re- 
mained to  be  made)  alleged  that  the  defendants 
refused  to  perform  the  agreement,  and  prayed  a 
specific  performance  : — Held,  on  demurrer,  that, 
the  plaintiff  being  interested  as  second  mortgagee 
in  the  subject  of  the  suits,  the  contract  was  not 
to  be  deemed  champerty.  Hunter  v.  Daniel, 
4  Hare,  420. 

The  plaintiff  (an  attorney)  entered  into  an  agree- 
ment in  writing  with  his  client,  (the  defendant), 
who  claimed  to  be  entitled  to  a  fund  in  court,  by 
which  agreement,  in  consideration  of  the  plaintiff 
obtaining  sureties  to  join  in  certain  administration 
bonds,  and  in  order  to  indemnify  these  sureties, 
the  defendant  agreed  to  allow  the  plaintiff  to  re- 
tain for  six  years  a  specific  portion  of  the  fund  to 
be  recovered ;  and,  further,  as  a  bonus  or  con- 
sideration for  expenses  incurred  by,  and  the  pro- 
fessional labour  of,  the  plaintiff,  to  pay  to  him  10Z. 
per  cent,  on  the  sum  recovered,  exclusive  of  law 
charges.  To  a  bill  filed  by  the  plaintiff  for  the 
specific  performance  of  this  agreement,  the  de- 
fendant filed  a  general  demurrer,  and  the  Lord 
Chancellor  (affirming  the  decision  of  the  Vice- 
Chancellor  of  England)  allowed  the  demurrer. 
Strange  v.  Brennan,  10  Jur.  649 — L.  C. 

It  is  not  champerty  where  the  right  purchased 
was  originally  clear,  but  the  litigation  is  the  result 
of  circumstances  subsequently  arising  or  subse- 
quently known.  Wilson  v.  Short,  6  Hare,  366; 
12  Jur.  301;  17  L.  J.,  Chanc.,  289.  See  also 
Strange  v.  Brennan,  2  Coop.  1. 


CHAPEL. — See  ECCLESIASTICAL  LAW. 
An  unconsecrated  proprietary  chapel  into  which 
strangers  are  admitted  is  not  a  "  private  house" 
or  "  chapel"  within  the  meaning  of  the  71st  canon. 
Barnes  v.  Shore,  1  Rob.  EC.  Rep.  382. 

CHARITY— See  POOR. 

By  a  will,  establishing  a  school  of  which  the 
master  had  legally  or  equitably  a  freehold  in  his 
office,  certain  trustees  had  power  from  time  to  time 
to  displace  him  upon  any  neglect  or  misbehaviour, 
or  other  just  cause,  for  which  they  or  the  greater 
number  of  them  should  agree  upon  and  think  fit. 
The  number  of  the  trustees  was  seven.  Charges 
were  made  against  the  master,  and  the  same  were 
investigated  by  three  of  thfe  trustees,  who  de- 
clared their  belief  in  the  guilt  of  the  master,  but 
no  steps  were  taken  against  him.  A  notice  was 
afterwards  served  on  the  schoolmaster,  (a  copy  of 
which  was  sent  to  each  of  the  trustees),  apprising 
him  that  a  meeting  would  be  held  on  a  future  day 
to  investigate  the  charges.  On  the  day  appointed, 
a  majority  of  the  trustees  attended,  and  after,  by 
agreement  of  all  parties,  a  minute  of  the  former 
meeting  had  been  read,  witnesses  were  examined, 
and  a  decision  come  to  by  four  of  the  trustees  that 
the  master  should  be  dismissed  ;  and  an  order  was 
signed  the  same  day  for  his  dismissal  accordingly. 
This  document  did  not  contain  any  specific  charge, 
and  merely  stated  his  removal  to  be  for  divers 
good  causes.  At  the  two  meetings  the  master  was 
not  permitted  to  cross-examine  the  witnesses, 
either  by  himself  or  his  attorney,  but  all  questions 
in  cross-examination  were  put  through  the  chair- 
man. On  a  petition  by  the  master,  praying  a 
declaration  that  he  had  not  been  effectually  re- 
moved from  his  office,— Held,  that  the  notices  of 
meetings  and  the  order  of  dismissal  were  ineffec- 
tual and  void  ;  that  the  master  ought  to  have  been 
permitted  to  cross-examine  the  witnesses  against 
him,  either  by  himself  or  his  attorney  ;  and  that 
the  trustees  had  not  the  power  of  dismissal  arbi- 
trarily, but  had  for  just  cause,  which  power 
they  were  bound  to  exercise  in  a  mode  of  pro- 
ceeding according  to  principles  of  right,  and  to 
general  rules  applicable  to  the  administration  of 
justice  by  the  law  of  England.  In  re  Fremington 
School,  exparte  Ward,  10  Jur.  512— V.  C.  K.  B. 

If  charity  trustees  are  guilty  of  a  breach  of 
trust,  the  person  thereby  injured  has  no  right  to  be 
indemnified  by  damages  out  of  the  trust  fund. 
The  law  is  the  same  in  this  respect  both  in  Eng- 
land and  Scotland.  Feoffees  of  HerioVs  Hospital  v. 
Ross,  12  Cl.  &  Fin.  507— H.  L.,  1845. 

The  trustees  of  a  charity  being  numerous,  an 
order  was  made  to  pay  the  dividends  of  a  fund  in 
court  to  the  trustees,  or  any  two  of  them.  Attor- 
ney-General v.  Brickdale,  8  Beav.  223. 

Charities  are,  equally  with  other  trusts,  within 
the  operation  of  the  3  &  4  Will.  4,  c.  27.  Com- 
missioners of  Donations  v.  Wybrants,  2  Jones  & 
Lat.  182. 

Generally.]  —  In  1838,  a  piece  of  land  was  by 
lease  and  release  conveyed  to  W.  W.,  to  such  uses 
as  he  should  by  deed  appoint;  and,  in  default,  to 
the  use  of  him  in  fee  simple.  In  1839  he  appointed 
the  land  to  several  persons  and  their  heirs  as  joint 
tenants  in  fee  simple  upon  charitable  trusts.  The 
deeds  of  1838  were  not  attested  by  two  witnesses, 
and  were  not  inrolled  ;  and  the  deed  of  1839  was 
not  attested  by  two  witnesses,  but  was  inrolled. 
In  1844  and  1846,  other  deeds,  alleged  by  some  of 
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the  defendants  to  have  been  fraudulently  made 
were  executed,  with  a  view  to  cure  the  defects  : — 
Held,  (the  parties  asserting  the  validity  ofthe  deed 
of  1838,  1839,  and  1840,  declining  to  try  at  la\ 
the  validity  ofthe  conveyance  to  W.  W.),  that  th 
deed  of  1838  was  void  for  want  of  compliance  wit 
the  requisites  of  the  statute  of  9  Geo.  2.  Attor 
ney-General  v.  Gardner,  12  Jur.  67 — V.  C.  B. 

Held,  also,  that  the  land  was  not  in  equity  ap 
propriated  by  contract  to  charity.     Ib, 

A  party    being  desirous    of    establishing   som 
schools,  entered  into  an  agreement  with  a  corpo 
ration,  who  accepted  a  conveyance  of  certain  land 
and  fee-farm  rents,  and  covenanted  therewith  ti 
keep  up  the  charity,  whether  the  income  arising 
from  the   property  so  conveyed  should  or  shouk 
not  be  sufficient  to  pay  all  the  expenses  of  the 
charity: — Held,  notwithstanding,  that,  under  the 
circumstances,  the  corporation  were  not  entitle 
to  the  surplus  of  the  income,  but  that  the  charity 
ought  to    be  extended.     Attorney-General  v.   Th 
Merchant  Venturers'  Company  of  Bristol,  17  L.  J. 
Chanc.,  137— C. 

A  sum,  directed  by  will  to  be  invested  in  Consol 
in  the  name  ofthe  minister  for  the  time  being  of; 
parish,  to  be  held  by  him,  in  trust  to  receive  th 
dividends,  and   apply  the  same  in   his  discretion 
among  the  poor  of  the  parish,  was  directed  to  bi 
invested  in  stock  in  the  name  of  the   accountant 
general,  and  the  dividends  to  be  paid  to  the  minis 
ter  for  the  time  being,  to  be  by  him  applied  among 
the  poor,  according  to  the  directions  of  the  will 
M'Coll  v.  Atherton,  12  Jur.  1042— V.  C.  B. 

By  deed  dated  in  1831,  a  plot  of  land,  situate  in 
Manchester,  was  conveyed  for  charitable  purposes 
to  six  persons.     By  deed  dated  in   March,  1832, 
another  plot  of  land  at  the  same  place  was  con- 
veyed to  five  of  the  same  persons,  for  the  same 
charitable   purposes.     By  deeds  of  lease  and  re- 
lease, dated  2d  and  3d  April,  1832,  both  plots  of 
land  were  conveyed  by  the  five   and  the  six  per- 
sons to  A.  B.  for  the  same   charitable  purposes, 
the  consideration  money  as  to   each  lot  being,  in 
each  case,  paid  from  subscriptions  raised  for  those 
charitable  purposes.     By  deed  ofthe  4th  of  April, 
1832,  A.  B.  conveyed  to  several  persons,  three  oi 
whom  were  among  the  five  and  the  six,  as  trustees, 
and    the    charitable    trusts    were   declared.     The 
former  deeds  were  not  validly  executed  under  the 
stat.  9  Geo.  2,  c.  36,  and  so,  as  to  those  of  2d  and 
3d  April,  1832,  had  been  held  by  a  court  of  law, 
in  the  action  of  ejectment  after  mentioned.     One 
ofthe  trusts  declared  by  the  deed  of  the  4th  April, 
1832,  was  to  build  a  church  on  the  land,  "for  the 
worship  and  service  of  God  according  to  the  rights 
and  usages  ofthe  established  church  of  Scotland  ;" 
"  such  divine  worship  and  service  to  be  conducted 
by  a  minister  or  ministers  belonging  to  and  in  full 
communion   with  the  said   established   church  of 
Scotland."     The  church  was  built,  and  a  proper 
minister  appointed.    Afterwards  the  great  majority 
of  the  congregation  adhered  to  the  free  church  of 
Scotland,  and  the  minister  having  expressed  sym- 
pathy with,  and  joined  in  some  acts  of  adherency 
to  the  same  church,  was  cited  before  the  presbv- 
tery  of  Edinburgh,  but  refusing  to  attend,  he  was 
deprived  by  that  body.     The  General  Assembly  of 
the  church  of  Scotland  had  declared  by  act  of  as- 
sembly, that  the  adherents  ofthe  free  church  had 
ceased  to  be  members  of  the  established  church  of 
Scotland.     On  a  bill  and  information  filed  by,  and 
on  the  relation  of,  some  of  the  subscribers  to  the 
fund  from  which  the  land  was  bought,  and  who 


adhered  to  the  established  church  of  Scotland,  it 
was  held  by  the  Court  (without  giving  an  opinion 
as  to  the  validity  ofthe  deeds  before  that  ofthe  4th 
April),  that,  where  a  person  in  possession  of  land 
absolutely  devoted  it  to  charitable  purposes,  obey- 
ing and  fulfilling  the  conditions  of  the  statute  of 
Geo.  2,  and  where  the  possession  has  been  unin- 
terruptedly conformable  to  the  deed,  it  is  compe- 
tent to  institute  a  suit  for  the  administration  ofthe 
trust,  notwithstanding  the  infirmity  of  the  donor's 
title;  and  that  to  such  a  suit  it  cannot  be  a  de- 
fence, that  the  land  is  recoverable  by  a  title  para- 
mount not  clothed  with  possession  ;  that  the  deed 
created  a  charitable  trust,  which  ought  in  such  a 
suit  to  be  enforced  ;  that  the  minister  ought  to  be 
one  belonging  to,  and  in  full  communion  with, 
the  established  church  of  Scotland ;  that  the  min- 
ister had  ceased  to  be  so,  (but  whether  validly  or 
not  deprived,  the  Court  did  not  say),  and  directed 
that  he  should  be  removed,  and  that  new  trustees 
should  be  appointed.  With  a  view  to  cure  the  de- 
fects which  were  supposed  to  exist  by  non-compli- 
ance with  the  Mortmain  Acts,  some  of  the  sub- 
scribers, who  were  trustees  ofthe  deeds,  obtained 
fresh  conveyances  from  the  vendors  of  part  of  the 
land,  free  from  all  trusts.  Afterwards  proceedings 
in  ejectment  were  taken  by  some  of  the  parties, 
and  to  those  proceedings  the  minister  was  a  party 
for  recovering  the  possession  of  the  land  and 
buildings.  The  Court  held,  that  such  conduct 
was  a  breach  of  trust,  and  ordered  the  minister 
and  the  surviving  and  not  bankrupt  persons,  who 
were  acting  parties  to  the  ejectment,  to  pay  the 
costs  of  the  suit.  None  of  the  subscribers  to  the 
fund  by  which  the  land  was  bought  were  before 
the  Court,  except  in  some  other  character  : — Held, 
that  the  suit  was  not  defective  on  that  ground  for 
want  of  parties.  Attorney-General  v.  Munro, 
12  Jur.  210— V.  C.  B.  Affirmed  by  L.  C.  Dec.  5, 
1848. 

Who  may  found.}—  The  act  39  Eliz.  c.  5,  ena- 
bles "all  and  every  person  and  persons"  to  found 
hospitals  for  the  poor,  and  to  incorporate  them. 
A  municipal  corporation  is  included  in  the  words 
"  every  person  and  persons,"  and  may  exercise 
the  powers  given  by  the  act.  Corporation  of  New- 
castle v.  Attorney-General,  12  Cl.  &  Fin.  402 — H 
L.,  1845. 

A  municipal  corporation  voluntarily  founded  an 
hospital  under  the  act  39  Eliz.  c.  5,  and  purchased 
real  estates,  and  caused  them  to  be  conveyed  to 
the  hospital,  but  which  were  kept  under  the  con- 
trol and  management  of  the  founders,  who  after- 
wards sold  and  conveyed  them  for  valuable  con- 
sideration, granting  to  the  purchaser  covenants  for 
:itle,    and   indemnity  against   the    claims    of  the 
lospital.     The   founders  applied  the  money  pro- 
duced  by  the  sale,   together  with    other  monies 
of  their  own,  in  the  purchase  of  an  estate  at  W., 
and  they  paid  annually  to  the  hospital  more  than 
the  rents  and  profits  ofthe  sold  estates.     The  hos- 
)ital   at  first  concurred  in  that  arrangement,  and 
acquiesced   in  it  for   120  years,    after  which  the 
Attorney-General  and  the  hospital,  by  information 
and  bill,  claimed  a  part  of  the  estate  at  W.,  bear- 
ng  the  same  proportion  to  the  whole   estate  that 
he  produce  of  the   sale  of  the  hospital's  estates 
jore  to   the  whole  purchase-money  of  the  estate 
at  W.: — Held,  first,  that  the  estates  conveyed  to 
he  hospital  were  well  vested  in  it,  and  could  not 
3e  sold  without  an  act  of  Parliament ;  and  there- 
"ore  a  decree  directing  the  hospital  to  confirm  the 
ale  was  in  that  respect  erroneous.     Ib. 

Held,  secondly,  that,  if  the  hospital's  concur- 
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rence  and  long  acquiescence  in  the  arrangement 
for  the  sale  of  its  estates  were  held  to  bar  its  right 
to  recover  them,  or  a  commensurate  portion  of  the 
estate  of  W.,  the  Attorney-General's  right  to  pro- 
tect the  charity  still  existed.  Ib. 

Semble,  that,  though  the  hospital's  bill  should 
be  dismissed,  the  Attorney-General's  information 
would  be  retained.  Ib. 

Conveyance  to.]  — A  voluntary  conveyance  of 
real  estates  to  a  charity  is  not  defeated  by  a  sub- 
sequent conveyance  of  them  for  valuable  conside- 
ration. Ib. 

Power  of  alienating  Charity  Estates.] — Real 
estates  conveyed  to  and  vested  in  an  hospital 
founded  under  the  act  39  Eliz.  c.  5,  cannot  be 
alienated  by  the  hospital,  nor  can  it  confirm  an 
alienation  of  them  by  the  founders.  Ib. 

The  stat.  of  the  27  Eliz.  c.  20,  authorized  the 
corporation  of  Plymouth  to  construct  a  watercourse 
or  conduit  for  bringing  a  supply  of  fresh  water  from 
a  distance  to  Plymouth  for  public  objects,  as  for 
the  supply  of  the  ships  and  town,  and  to  scour  the 
haven.  Mills  were  erected  on  the  watercourse, 
and  the  corporation  afterwards  conveyed  away  a 
portion  of  their  interest  in  the  leat: — Held,  that 
the  corporation  had  undertaken  the  performance  of 
a  public  trust,  and  could  not  divest  themselves  of 
the  means  of  fully  executing  it ;  that  the  primary 
duty  of  the  corporation  was  to  provide  for  the 
public  objects  contemplated  by  the  act ;  and  that  the 
surplus  water  only,  after  satisfying  the  public  pur- 
poses, could  be  applied  to  the  use  ofthe  mills.  The 
Court  also  considered  it  to  be  doubtful  whether  the 
corporation  could  alienate  the  watercourse,  or  any 
part,  for  satisfying  their  own  debt.  Attorney-Gene- 
ral v.  Plymouth  (Corporation),  9  Beav.  67 ;  15 
Law  J.,  Chanc.,  109. 

A  hospital  having  a  corporate  character  was 
established  in  close  connection  with  a  municipal 
corporation.  The  ex-mayor  was  to  be  the  governor, 
the  masters  and  assistants  were  elected  from  the 
corporation,  and  the  mayor  and  aldermen  were 
visitors  : — Held,  that  the  corporation  and  hospital 
were,  in  equity,  incapable  of  contracting;  and  a 
purchase  by  the  corporation  of  property  belonging 
to  the  hospital  was  set  aside.  Ib. 

Cy-pres.]  —  The  testator  directed  funds  to  be 
provided  for  certain  charity-schools,  by  accumu- 
lating his  property,  but  fixed  no  time  for  the  con- 
tinuance of  the  accumulation,  which  must  neces- 
sarily have  exceeded  the  legal  period.  The  court 
held  the  direction  to  accumulate  to  be  void,  and 
consequently  the  ulterior  dispositions  of  the  will  to 
fail ;  but  as  the  testator  had  shown  an  intention  to 
devote  his  property  to  charitable  purposes,  it 
directed  his  intention  to  be  carried  into  effect  cy- 
pres  by  means  of  a  scheme  to  be  settled  by  the 
Master.  Martin  v.  Margham,  14  Sim.  230. 

Where  a  scheme  for  the  management  of  a 
charity,  founded  by  a  testator  in  1769,  had  been 
made  by  the  court  in  1759,  and  modified  and  ex- 
tended by  subsequent  orders  in  1777,  1795,  and 
1810,  the  court,  on  an  information  filed,  held  itseli 
bound  to  consider  the  manner  in  which  the  scheme, 
so  established  and  modified  and  extended,  ope- 
rated in  practice,  and  whether  a  change  of  cir- 
cumstances had  or  had  not,  since  1795,  taken 
place  to  an  extent  rendering  it  fit  to  alter  or  add  to 
the  scheme ;  and  the  court,  being  of  opinion  that 
the  scheme  operated  in  practice  little,  if  at  all,  in 
favour  of  what  was  mainly,  in  the  opinion  of  the 
court,  the  object  of  the  testator's  bounty,  directed 


a  reference  to  the  Master  to  inquire  whether  the 
scheme  could  not  be  modified  or  varied,  so  as  to 
more  fully  meet  the  testator's  intention.  Attorney- 
General  v.  Glasgow  College,  10  Jur.  676 — V.  C. 
K.  B. 

The  term  "holy  orders,"  used  in  the  will  of  a 
member  ofthe  Established  Church  of  England,  or 
of  the  Established  Church  of  Scotland, — Held  to 
mean  "holy  orders  by  episcopal  ordination."  Ib. 

Grammar  School.] — Peter  Blundell,  the  founder 
of  Tiverton  Grammar-school,  by  his  will,  made  in 
the  year  1599,  gave  the  following  directions  touch- 
ing the  said  school: — "  My  will  and  meaning  is, 
that  in  the  said  school  shall  not  be  taught  above 
the  number  of  150  scholars  at  any  one  time,  and 
those  from  time  to  time  of  children  born,  or  for  the 
most  part  before  their  age  of  six  years  brought  up 
in  the  town  of  Tiverton  aforesaid;  and  if  the  same 
number  be  not  filled  up,  my  will  is,  that  the  wnnt 
shall  be  supplied  by  the  children  of  foreigners,  and 
those  foreigners  only  to  be  received  and  admitted 
with  the  assent  and  allowance  of  such  ten  house- 
holders of  Tiverton  aforesaid  as  for  the  time  being 
shall  be  most  in  the  subsidy-books  of  our  sovereign 
lady  the  Queen's  Majesty,  and  of  her  successors; 
and  my  meaning  and  desire  is,  that  they  from  time 
to  time  will  make  choice  of  the  children  of  such 
foreigners  as  are  of  honest  reputation  and  fear 
God,  without  regarding  the  rich  above  or  more 
than  the  poor."  No  boy  to  be  above  the  age  of 
eighteen  or  under  the  age  of  six  years,  and  none 
under  a  grammar-scholar;  the  master  to  receive 
50Z.  a-year,  the  usher  twenty  marks.  "And  my 
hope  and  desire  and  will  is,  that  they  hold  them- 
selves satisfied  and  content  with  that  recompense 
for  their  trouble,  without  seeking  or  exacting  morej 
either  of  parent  or  children,  which  procureth 
favour  to  givers,  and  the  contrary  to  such  as  do 
not  or  cannot  give;  for  my  meaning  is,  that  it 
shall  be  for  ever  a  free  school,  and  not  a  school  of 
exaction."  Six  scholarships  in  divinity  to  be 
founded  at  the  Universities,  to  be  given  to  the 
most  toward  in  learning  of  the  said  scholars.  It 
became  a  practice,  at  a  very  early  date  ofthe  said 
school,  to  allow  the  head  master  and  under  master 
to  take  boarders,  and  to  allow  such  boarders  to 
participate  in  the  exhibitions  and  scholarships, 
and  such  practice  had  continued  down  to  the  pre- 
sent time  : — Held,  upon  information,  first,  there 
being  a  surplus  income,  that  the  system  of  taking 
boarders  should  be  abolished ;  and  that  the  mas- 
ters should  not  take  any  payment  from  any  of  the 
boys  educated  at  the  school.  Attorney-General  v. 
Devon  (Earl),  10  Jur.  1067— V.  C.  E. 

Held,  secondly,  that  foreigners,  in  contradis- 
tinction to  the  first  objects  of  the  founder,  meant 
any  children  not  born,  nor  for  the  most  part  before 
their  age  of  six  years  brought  up,  in  the  parish  of 
Tiverton  ;  the  term  "  foreigners,"  in  reference  to 
another  subject-matter  in  the  will,  being  confined 
to  mean,  of  and  in  other  places  adjoining  the 
parish  of  Tiverton.  Ib. 

Held,  thirdly,  there  being  a  surplus  income,  that 
education  was  to  be  extended  to  other  matters  than 
grammar.  Ib. 

The  court  refused  to  remove  feoffees  of  the 
charity  on  the  ground  of  their  residing  at  a  dis- 
tance. Ib. 

Reference  to  inquire  as  to  increasing  the  sala- 
ries of  the  masters,  &c.,  and  as  to  setting  a  quali- 
fication in  lieu  of  the  subsidy-books,  no  longer 
existing.  Ib. 
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Attorney- General  v.  Devon  (Earl),  10  Jur.  1067 
16  Law  J.,  Chanc.,  34— V.  C.  E. 

By  the  statutes  of  a  free  grammar  school,  foundei 
at  Manchester  in  the  reign  of  Henry  VIII.,  it  wa 
provided,  that  a  high  master  and  usher  should  be 
appointed,  with  certain  stipends  payable  out  of  thi 
revenue  of  the  charity,  who  were  to   teach  freel1 
and  indifferently  any  male  child  who  should  come 
to    the  school,   from   whatever    county  or    shire 
without   any   money  or    other  reward    whatever 
except   only    the    said    stipends — one    of    whicl 
scholars  was  to  be  appointed  by  the  head  maste 
to  teach  the  infant  scholars  (infantes)  their  ABC 
primer  and   sorts   till   they  began  grammar.     Th 
surplus  income  of  the  charity,  when  it  exceeded  a 
certain  sum  which  was  to  be  left  as  a  reserve,  was 
to  be  applied  in  exhibitions  for  the  scholars  at  the 
Universities  of  Oxford  and  Cambridge.     Vacancies 
in  the  body  of  trustees,  who  were  twelve  in  num 
ber,  were  to  be  filled  up  from  among  honest  men 
of  the   parish   of  Manchester;    and   there  was   a 
power  to  the  trustees  for  the   time  being  to  aug- 
ment, expound,  and  reform  all  such  of  the  origina 
statutes  as  concerned  the  schoolmaster,  usher,  anc 
scholars.     The  revenue  of  the   charity  having  o 
late  years  greatly  increased,  and   an   information 
having  been  filed  for  a  new  scheme,  it  appearec 
that  for  upwards  of  a  century  past  some   of  the 
trustees  had  been  elected  from  adjacent  parishes 
and  counties  ;  and  that  for  a  like  period  the   two 
masters  had  been  allowed   to  take  boarders,  who 
had   participated   indiscriminately  with   the  other 
scholars  in  the  exhibitions  and  other  benefits  of  the 
charity.     The  trustees  had  also  sanctioned  a  regu- 
lation by  which  boys  under  six  years  of  age,  and 
unable   to  read,  were  excluded   from   the   school. 
By  the  decree  of  Lord  Chancellor  (Cottenham,)  it 
was  referred  to  the  Master  to  settle  a  scheme,  with 
the  following  declarations: — 1.  That  in  future  ap- 
pointments of  trustees,  regard  was  to  be  had   to 
the  qualifications  required  by  the  statutes.    2.  That 
all  boys  who  were  of  an  age  to  be  capable  of  re- 
ceiving instruction  were  to  be  admitted.     3.  That 
boarders  were  not  in  future  to  be  eligible  to  exhi- 
bitions, or  to  derive  any  benefit  from  the  funds  of 
the  charity  in  any  manner  by  which  the  expendi- 
ture of  such  funds  might  be  increased.     On  a  re- 
hearing before  Lord  Chancellor  Lyndhurst,  it  was 
held,    that   there    was    no    ground    for   excluding 
boarders   from  the  benefit   of  the   charity.      The 
third  declaration  was  accordingly  struck  out,  and, 
in  lieu  of  it,  a  reference  directed  to  the  Master  to 
inquire  on   what  conditions   and   subject  to  what 
restrictions  the  masters  were  to  be  allowed  to  re- 
ceive boarders  in  their  houses.     Attorney-General 
v.  Stamford  (Earl),  1  Ph.  737;  7  Jur.  359  ;  12  Law 
J.,  Chanc.,  297. 

Grammar-school — 1.  Generally.}  —  P.  Blundell, 
by  his  will  dated  in  1599,  founded  a  free  gram- 
mar-school for  one  hundred  and  fifty  boys  born, 
or,  for  the  most  part,  before  their  age  of  six  years, 
brought  up  in  the  town  or  parish  of  Tiverton  ;  and 
directed,  that,  if  that  number  could  not  be  filled 
up,  the  want  should  be  supplied  with  the  children 
ot  foreigners,  and  those  foreigners  only  to  be  ad- 
mitted with  the  assent  and  allowance  of  such  ten 
householders  of  the  town  as  should  be  most  in  the 
subsidy  books  of  the  then  Queen  and  her  succes- 
sors.- and  that  there  should  be  no  scholar,  at  the 
school,  under  a  grammar  scholar ;  and  after  pro- 
viding that  there  should  be  a  master  and  usher  for 
the  school,  and  that  their  yearly  salaries  should 
be  50/.  and  twenty  marks  respectively,  he  willed 
that  they  should  be  content  with  that  recompense, 


without  seeking  or  exacting  any  more,  either  of 
parent  or  children,  it  being  his  meaning  that  the 
school  should  be  a  free  school,  and  not  a  school 
of  exaction: — Held,  that  the  terms,  "foreigners, 
and  children  of  foreigners,"  meant  children  who 
had  not  been  born,  or,  for  the  most  part,  before 
the  age  of  six  years,  brought  up  in  the  town  or 
parish  of  Tiverton  ;  that  though  it  had  long  been 
the  practice  for  the  master  and  usher  for  the  time 
being  to  take  boarders,  that  practice  ought  to  be 
discontinued  ;  that,  there  being  no  longer  any 
subsidy  books,  a  new  qualification  ought  to  be 
fixed  for  the  ten  householders ;  that,  though  some 
of  the  trustees  of  the  charity  property  resided  at 
a  considerable  distance  from  Tiverton,  they  ought 
not  to  be  removed,  notwithstanding  the  testator 
had  directed  that  vacancies  in  the  trusteeship 
should  be  supplied  by  persons  near  inhabiting  ; 
and,  there  being  a  surplus  of  the  income  of  the 
charity  property,  that  the  salaries  of  the  master 
and  usher  ought  to  be  increased,  and  that  the 
propriety  of  appointing  more  ushers,  and  of  ex- 
tending the  education  of  the  scholars  to  matters 
of  science  and  literature,  including  one  or  more 
of  the  modern  languages,  ought  to  be  referred  to 
one  of  the  Masters  of  the  Court'.  Attorney-General 
v.  Devon  (Earl),  15  Sim.  193  ;  10  Jur.  1067;  16  L. 
J.,  Chanc.,  34. 

2.  Exhibitions.}  — Where  exhibitions  are  pro- 
vided out  of  the  surplus  funds  of  a  grammar- 
school,  none  but  boys  who  are  'objects  of  the 
charity  ought  to  be  eligible  them.  Observations 
on  The  Attorney-General  v.  The  Earl  of  Stamford, 
1  Ph.  737;  Attorney-General  v.  Ludlow  (Corporation 
of),  2  Ph.  685. 

Ecclesiastical  Commissioners.]  — By  the  64th  sect, 
of  3  &  4  Viet.  c.  113,  it  was  enacted,  that  so  much 
of  the  property  belonging  to  the  collegiate  church 
of  Wimborne  Minster  as  should  on  due  inquiry  be 
found  legally  applicable  thereto,  should,  by  the 
like  authority,  be  applied  for  the  better  provision 
of  cure  of  souls  in  the  parish  of  Wimborne.  At 
the  time  the  act  was  passed,  a  suit  was  pending 
in  Chancery  for  the  administration  of  a  charity 
attached  to  the  Wimborne  Grammar  School,  part 
of  the  funds  of  which  were  alleged  to  belong  to 
the  collegiate  church,  and  to  be  applicable  to  the 
cure  of  souls  under  this  provision;  and  the  Eccle- 
siastical Commissioners  presented  a  petition  for«5 
leave  to  attend  the  Master  in  settling  a  scheme  for 
the  application  of  the  charity  property  : — Held, 
that  they  had  no  locus  standi  in  the  Court,  and 
were  not  entitled  to  be  parties  to  the  suit,  or  to 
attend  the  Master  at  the  costs  of  the  charity,  but 
leave  was  given  them  to  do  so  at  their  own  costs, 
with  the  consent  of  the  Attorney-General.  Attor- 
ney-General v.  Wimborne  School,  11  Jur.  400;  16 
La'w  J.,  Chanc.,  313 — M.  R. 

It  was  referred  to  the  Master  to  approve  of  a 
scheme  for  the  application  of  the  revenues  of  a 
harity,  part  of  which  was  applicable  to  ecclesias- 
;ical  purposes  of  the  parish  of  W.  M.  By  an  act 
of  Parliament  passed  in  1840,  certain  powers  &c. 
.vere  given  to  the  Ecclesiastical  Commissioners, 
and  to  the  Queen  in  council,  and  it  was  enacted, 
;hat  so  much  of  this  charity  property  "  as  should, 
upon  due  inquiry,  be  found  legally  applicable 
hereto,  should,  by  the  like  authority,  be  applied 
or  the  purpose  of  making  a  better  provision  for 
;he  cure  of  souls  in  the  parish  of  W.  M."  The 
Ecclesiastical  Commissioners  applied  for  liberty 
:o  attend  the  Master  on  the  scheme,  but  the  Court 
icld,tliat  the  act  did  not  invest  the  commissioners 
vith  jurisdiction  to  determine  what  was  legally 
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applicable,  which  rested  with  the  Court,  and  that 
the  words  "like  authority"  did  not  refer  to  the 
commissioners  ;  that  if  this  Court  ascertained  what 
portion,  according  to  the  endowment,  ought  to  be 
applied  for  spiritual  purposes,  even  in  a  particular 
manner,  the  act  did  not  authorize  the  commis- 
sioners or  the  Queen  in  council  to  prepare  or  ratify 
a  different  scheme  ;  that  the  commissioners  had 
not  vested  in  them  any  such  trust  as  cruld  be  per- 
formed or  recognized  by  this  Court ;  that  they  had 
no  estate  or  interest  in  the  matters  in  question, 
and  no  right  to  be  treated  as  independent  parties 
in  the  information,  or  to  appear  as  such,  and 
therefore  that  they  could  not  sustain  such  a  peti- 
tion. Attorney-General  v.  Wimborne  School,  10 
Bea.  209;  HJur.  400;  16  L.  J.,  Chanc.,  313. 

Apportionment  of  Charity  Funds.] — A  parish 
having  but  one  church  was  divided  into  three 
districts,  respectively  called  A.  B.,  C.  D.,  and  E. 
F.  A  chapel  was  built  in  district  A.  B.,  and  that 
district  was  assigned  to  the  chapel,  under  the  stat. 
58  Geo.  3,  c.  45,  and  59  Geo.  3,  c.  134.  A  chapel 
•was  then  built  in  district  C.  D.,  and  part  of  the 
district  C.  D.  was  assigned  to  it.  Several  chari- 
table devises  and  bequests  were  made  for  the 
benefit  of  the  poor  of  the  whole  parish,  and  other 
devises  and  bequests  for  the  benefit  of  the  poor  of 
the  several  districts.  The  minister  and  chapel- 
wardens  of  the  chape]  in  the  district  of  C.  D. 
presented  a  petition,  praying  that  the  gifts  made 
to  the  parish  might  be  apportioned  between  that 
district  and  the  parish,  and  that  the  gifts  made  to 
the  poor  of  one  of  the  particular  districts  might  be 
apportioned  between  that  district  and  the  remain- 
der of  the  parish  ;  and  it  was  ordered,  that  the 
charities  for  the  benefit  of  the  entire  parish,  and 
the  two  districts  of  A.  B.  and  C.  D.,  should  be  ap- 
portioned upon  a  calculation  of  the  gross  popula- 
tion of  the  parish  and  of  the  several  districts. 
West  Ham  Charities,  In  re,  12  Jur.  783 ;  17  L.  J., 
Chanc.,  441— V.  C.  B. 

Jurisdiction  of  the  Court  of  Chancery  over  Chari- 
ties, when  exercised.}  — Upon  an  information  filed 
to  have  regulations  made  for  the  management  un- 
der the  directions  of  the  Court,  of  a  school  estab- 
lished by  the  founder  of  Magdalen  College,  Oxford, 
in  connexion  with  the  College,  it  was  held,  that, 
upon  the  construction  of  the  statutes,  no  trust 
such  as  the  Court  could  enforce  was  imposed  on 
the  College  in  respect  of  the  school ;  and  that  the 
master  and  usher  of  the  school  were  only  to  be 
considered  as  officers  of  the  college,  and,  as  such, 
liable  to  the  jurisdiction  of  the  visitor.  But  the 
information  was,  under  the  circumstances,  dis- 
missed, without  costs.  Attorney-General  v.  Mag- 
dalen College,  11  Jur.  681 ;  16  Law  J.,  Chanc.  391 
— M.  R. 

Cases  in  which  the  Court  interferes  with  a  col- 
legiate body  where  a  visitor  is  appointed.  Ib. 

Where  trustees  of  a  school  had  power  to  dis- 
miss the  master  for  just  cause,  and  they  had  met 
in  such  manner  as,  in  the  opinion  of  the  Court,  to 
form  a  legally  constituted  tribunal  for  the  inves- 
tigation of  charges  of  misconduct  against  the 
master,  and  had  come  to  the  conclusion  of  his 
guilt  on  some  of  the  charges,  and  dismissed  him, 
the  Court  being  of  opinion  that  they  had  come  to 
that  conclusion  upon  evidence  upon  which  a  rea- 
sonable man  desirous  of  doing  justice  might  have 
come  to  a  conclusion  of  guilt,  did  not  consider 
itself  authorized  to  interfere  to  prevent  the  conse- 
quences following  upon  the  conclusion  to  which 
the  trustees  who  had  signed  the  order  of  dismissal 


had  come.     In  re  Fremington  School,  Ex  parte 
Ward,  11  Jur.  421— V.  C.  B. 

An  information  was  filed  by  the  Attorney- 
General  in  1710  to  recover  certain  lands,  for- 
merly chantry  lands,  which  had  been  granted  by 
King  Edward  VI.  for  the  benefit  of  the  Morpeth 
School,  against  the  defendants,  who  represented 
the  Thornton  family,  to  whom  a  lease  of  the  lands 
for  500  years  had  been  granted  in  1685.  A  com- 
mission was  issued  to  ascertain  the  identity  of  the 
lands.  The  commissioners  reported  that  they 
were  unable  to  ascertain  which  were  the  chanvry 
lands.  No  final  decree  was  made,  in  consequence 
of  a  compromise  having  been  entered  into  be- 
tween the  parties,  by  which  it  was  agreed  that 
100/.  per  annum  should  be  paid  to  the  charity, 
and  that  an  act  of  Parliament  should  be  obtained 
to  carry  the  compromise  into  effect,  but  that  if 
the  act  should  not  be  obtained  within  two  years, 
then  that  the  agreement  should  not  be  binding. 
No  such  act  was  ever  passed,  but  the  owners  of 
the  property  continued  to  pay  the  100/.  per  annum 
up  to  the  present  time,  being  a  period  of  130 
years.  Another  information  was  filed  in  1833,  to 
have  the  benefit  of  the  proceedings  commenced 
in  1710,  and  prayed  that  the  lease  for  500  years 
might  be  set  aside,  and  that  the  chantry  lands 
might  be  ascertained  : — Held,  that  the  stipulation 
as  to  obtaining  an  act  of  Parliament  not  having 
been  performed,  the  parties  were  in  the  same 
situation  as  at  first,  and  the  relators  were  entitled 
to  the  benefit  of  the  proceeding  under  the  original 
information  ;  and  that  an  inquiry  ought  to  take 
place  to  ascertain  what  portion  of  the  lands  would 
be  of  equal  value  to  those  granted  by  King  Ed- 
ward VI.  The  Attorney-General  v.  Trevelyan,  16 
Law  J.,  Chanc.,  521 — V.  C.  E. 

Chancery,  Court  of — Jurisdiction  in  Charity 
Matters — 1.  Generally.] — Upon  an  information  for 
the  reformation  of  alleged  abuses  in  the  manage- 
ment of  a  school  established  by  the  founder  of 
Magdalen  College,  in  connection  with  it — Held, 
that  the  Court  had  not  jurisdiction  to  give  the  re- 
lief asked  ;  that,  though  there  was  sufficient  proof 
of  the  duty  or  obligation,  there  was  no  evidence 
of  a  trust,  as  the  word  is  understood  in  this  Court ; 
and  that  the  proper  remedy  was  through  the  vi- 
sitor. Attorney-General  v.  Magdalen  College,  Ox- 
ford, 10  Bea.  402. 

An  information  was  filed  in  the  year  1821 
against  the  trustees  of  a  grammar-school  founded 
in  the  reign  of  Edward  the  Sixth,  praying  that  a 
new  scheme  might  be  approved  offer  the  manage- 
ment of  the  school.  Pending  these  proceedings, 
the  trustees,  in  the  year  1838,  themselves  made 
new  regulations  for  the  school,  to  which  the 
usher,  who  was  appointed  previously  to  the  filing 
of  the  information,  was  ordered  to  conform.  The 
usher  refused  to  be  bound  by  such  new  regula- 
tions, and  was,  consequently,  dismissed ;  and 
now  presented  a  petition,  under  Sir  Samuel 
Romilly's  Act,  alleging  that  the  trustees  of  the 
school  had  no  power  to  alter  the  rules,  and  pray- 
ing that  he  might  be  re-instated  : — Held,  that  the 
Court  had  no  power,  except  under  an  informa- 
tion, to  decide  whether  the  trustees  had  power  10 
alter  the  regulations  of  the  school.  Petition  dis- 
missed, with  costs.  Attorney-General  v.  East 
Retford  Grammar  School,  17  L.  J.,  Chanc.,  450 — 
V.  C.  E. 

Certain  copyhold  lands  having  been  devised  to 
trustees  for  the  benefit  of  a  charity,  and  the  copy- 
holds having  been  enfranchised,  the  Court  directed 
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the  trustees  to  convey  the  legal  estate  to  the 
company.  Attorney-General  \.  The  Clothworkers' 
Company,  17  L.  J.,  Chanc.,  456— V.  C.  E. 

2.  Alienation  of  Charity  Estates — Exchange.]  — 
Testator  devised  a  house  to  trustees,  in  trust  for, 
and  appointed  same  to  the  use  of,  a  female  charity 
school.     The  premises  became,  in  lapse  of  time, 
ruinous,  and  not  suited  for  the  purpose  of  a  female 
school,  but  were  valuable   for   commercial    pur- 
poses.    There  was  no  fund  for  repairing  the  house. 
Upon  a  petition  presented  by  the  trustees,  under 
the  52  Geo.  3,  c.  101,  the  Court  refused  to  refer 
it  to  the  Master  to  inquire  whether  it  would  be 
for  the  benefit  of  the  charity  to  sell  the  house,  but 
granted  a  reference,  whether  it  would  be  for  its 
benefit  to  let  the  house,  and  apply  the  rent  in  pro- 
curing a  suitable  place  for  carrying  on  the  school. 
Suir  Island  Female  Charity  School,  In  re,  3  J.  &  L. 
171. 

On  petition,  an  inquiry  was  directed,  whether 
it  would  be  for  the  benefit  of  the  charity  that  a 
proposal  for  the  exchange  of  a  part  of  the  charity 
estates  should  be  adopted  and  carried  into  effect, 
without  deciding,  however,  whether  such  an  ar- 
rangement could  be  ultimately  carried  out.  New- 
ton's (Alderman)  Charity,  In  re,  12  Jur.  1011 — C. 

3.  Leases.]  — The   Court,   in   granting    leases  of 
charity  lands,  will  not  prefer  an  old  yearly  tenant 
to  a  new  tenant  at  a  much  larger  rent  than  the  old 
tenant    is  willing  to  give,  although  the  latter  is 
willing  to  give  more  than  the  value  of  the  property, 
and  had  made  a  large  outlay  on  the  property  on 
the  faith  that  his  tenancy  would  not  be  determined. 
But  a  reference  was  directed  to  inquire  whether 
the  old  tenant  would  be  entitled  to  compensation, 
and  whether  it  would  be  advisable  to  accept  the 
new  tenant,  having  regard  to  the  amount-of  such 
compensation.     Attorney-General  v.  Gains,  12  Jur. 
275— R. 

4.  Practice — Costs.]  —  A   charity  scheme   was 
directed.     The   relator,   without  the   sanction   of 
the  Master,  advertised  and    incurred   expense  in 
obtaining  information.    The  Court  refused  to  allow 
the    ordinary  costs ;    but,    on  the    ground    of  its 
having  proved  useful  to  the  charity,  allowed  the 
money  out  of  pocket  bona  fide  expended.     Attor- 
ney-General v.  The  Ironmongers'  Company,  10  Bea. 
194;  11  Jur.  234. 

Where  exceptions  to  the  Master's  report  are 
taken  by  the  Attorney-General  suing  ex  officio  on 
behalf  of  a  charity,  the  trustees  of  the  charity 
ought  not  to  file  similar  exceptions.  Semble,  but 
where  trustees  took  this  course  they  were  allowed, 
with  the  consent  of  the  Attorney-General,  their 
costs  of  such  exceptions  out  of  the  charity  estate. 
Attorney-General  v.  Ward,  12  Jur.  S07  ;  17  L.  J., 
Chanc.,  485 — R. 

The  suit  being  instituted  to  enforce  the  chari- 
table trust  against  (among  others)  the  trustees, 
one  of  whom  was  the  mortgagee,  and  another  the 
solicitor  who  was  employed  to  prepare  the  con- 
veyance declared  to  be  void,  the  Court  gave  the 
mortgagee  his  costs  of  the  suit;  but,  although  it 
dismissed  the  suit  as  against  the  solicitor,  did  so 
without  giving  him  his  costs.  Attorney-General  v. 
Gardner,  12  Jur.  67 — V.  C.  B. 

Sir  Samuel  RomiUy's  Act,  (53  Geo.  3,  c.  101).]  — 
After  a  decree  has  been  made  in  a  suit  by  informa- 
tion and  bill  for  the  general  administration  of  a 
charity,  one  of  the  objects  of  which  was  a  free 
grammar-school,  the  master  of  the  school,  who 
was  not  a  party  to  the  suit,  presented  a  petition 
on  it,  with  the  sanction  of  the  Attorney-General, 


stating  that,  in  1832,  which  was  five  years  before 
the  decree  was  made,  the  defendants,  the  trustees 
of  the  charity,  unlawfully  removed  him  from  his 
office,  and  praying  to  be  paid  the  arrears  of  his 
salary: — Held,  that  the  petition  could  not  be  en- 
tertained, because  it  was  presented  by  a  person 
who  was  not  a  party  to  the  suit,  and  involved  an 
important  question  between  the  petitioner  and  the 
trustees  which  was  not  raised  at  the  hearing  of 
the  suit.  Attorney-General  v.  Bristol  (Corpora- 
tion), 14  Sim.  648. 

Held,  also,  that  the  Court  would  not  have  had 
jurisdiction  to  determine  the  question,  if  the  pe- 
tition had  been  presented  under  Sir  Samuel 
Romilly's  Act;  but  that  a  new  suit  must  be  insti- 
tuted. Ib. 

Scheme.] — A  scheme  relating  to  a  charity  which 
had  not  been  submitted  to  the  Master,  but  had 
been  sanctioned  by  the  Attorney-General,  directed 
to  be  carried  into  effect.  Attorney-General  v. 
Mansfield  (Earl),  14  Sim.  601. 

Moneys  belonging  to  a  free-school  founded  by 
Queen  Elizabeth  ordered  to  be  invested  in  land  for 
the  purpose  of  erecting  additional  buildings  in 
futherance  of  the  objects  of  the  charity.  Ib. 

Testator,  who  had  been  born  in  Scotland,  and 
educated  at  Glasgow  College,  by  his  will,  dated  in 
1677,  and  made  while  he  was  resident  in  England, 
gave  the  residue  of  his  estate  to  trustees,  for  the 
maintenance  and  education  at  the  University  of 
Oxford  of  scholars  born  and  educated  in  Scotland 
who  should  have  spent  a  certain  time  as  students 
at  Glasgow  College;  and  he  declared  it  to  be  his 
will  that  every  such  scholar  should,  upon  his  ad- 
mission at  Oxford,  execute  a  bond  conditioned  for 
payment  of  500Z.  to  the  college  if  he  should  not 
enter  into  holy  orders,  and  if  he  should  accept  any 
spiritual  promotion,  benefice,  or  other  preferment 
in  England  or  Wales  ;  it  being  the  testator's  will 
that  every  such  scholar  should  return  into  Scot- 
land, there  to  be  preferred  or  advanced  as  his  ca- 
pacity should  deserve,  but  in  no  case  to  come  back 
into  England,  nor  to  go  into  any  other  place,  but 
only  into  Scotland,  for  his  preferment.  The  testa- 
tor died  in  1679.  Glasgow  College  was  Presbyte- 
rian while  the  testator  was  a  student  there,  but 
Episcopalian  at  the  date  of  his  will 'and  at  his 
death.  In  1693,  a  decree  was  made  by  Lord 
Somers  in  relation  to  this  charity,  whereby  it  was 
declared  that  Balliol  College  should  receive  the 
testator's  exhibitioners  according  to  the  conditions 
of  his  will ;  and  directions  were  given  as  to  the  num- 
ber of  students,  and  their  stipends,  &c.  In  1759, 
this  decree  was  adopted  by  Lord  Keeper  Henley, 
with  certain  variations  as  to  increasing  the  number 
of  exhibitioners,  and  the  stipends  of  each.  Under 
these  decrees,  students  had  been  admitted  tor 
many  years  at  Balliol  College  from  Glasgow  Col- 
lege, without  regard  to  their  destination  for  holy 
orders.  Upon  an  information,  filed  in  1845,  at  the 
relation  of  certain  members  of  the  Episcopal 
church  in  Scotland,  praying  a  scheme  for  the  regu- 
lation of  the  charity,  the  Court  directed  a  refer- 
ence to  the  Master,  to  inquire  whether,  consistently 
with  the  law  of  Scotland,  the  scheme  according  to 
which  the  charity  was  administered  could  be  mo- 
dified, so  as  to  make  it  more  effectually  conducive 
to  the  supply  of  the  present  Episcopal  church  of 
Scotland,  with  fit  and  competent  clergymen,  who, 
boinu  born  in  Scotland,  and  educated  at  Glasgow 
and  Oxford,  should  exercise  the  clerical  functions 
in  Scotland.  The  Court  also  declared,  that,  in 
administering  the  charity,  in  the  meantime,  Glas- 
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gow  College  ought  to  have  regard,  so  far  as  con- 
veniently might  be  in  the  present  state  of  the  Epis- 
copal church  in  Scotland,  to  the  circumstances 
that  the  testator  ought  to  be  considered  as  having 
been,  when  he  made  his  will,  a  member  of  the 
Established  Church  of  England  or  the  Established 
Church  of  Scotland,  and,  therefore,  an  Episcopa- 
lian Protestant,  and  having,  by  the  expression 
"  holy  orders,"  meant  holy  orders  by  Episcopal 
ordination.  Attorney-General  v.  Glasgow  College, 
2  Coll.  C.  C.  665. 

Observations  on  the  doctrine  of  limiting  the  par- 
ticipants in  a  fund  devoted  to  the  poor  of  a  parish 
to  those  who  are  not  in  receipt  of  parochial  relief. 
Attorney-General  v.  Bovill,  1  Ph.  762. 

Semble,  a  sounder  rule  is,  to  administer  the 
Charity  according  to  the  ordinary  rule,  and  leave 
to  chance  to  what  extent  it  may  operate  to  the  re- 
lief of  the  poor-rate.  Ib. 

The  order  of  reference  to  approve  of  a  scheme 
in  such  a  case  contained  a  special  authority  to  the 
Master  to  include  provisions  for  educating,  cloth- 
ing, and  apprenticing  the  children  of  the  poor, 
advancing  sums  by  way  of  loan,  &c.  Ib. 

Sketch  of  scheme  pursuant  to  such  order.     76. 

Practice — Sir  Samuel  Romilly's  Act,  52  Geo.  3, 
C.  101.] — The  Attorney-General  ought  to  be  a 
party  to  all  inquiries  before  the  Master  under  the 
act,  and  any  proceedings  taken  in  his  absence  are 
irregular.  Attorney-General  v.  Stamford  (Earl}, 
1  Ph.  737  ;  7  Jur.  359 ;  12  Law  J.,  Chanc.,  297. 

Semble,  a  decree  containing  a  declaration  as  to 
the  proper  mode  of  applying  an  income  of  a  charity 
estate  with  reference  to  the  founder's  deed,  need 
not  be  re-heard  in  order  to  enable  the  Court  on  the 
hearing  of  a  subsequent  information  to  make  a  dif- 
ferent prospective  declaration  in  reference  to  the 
same  question.  Attorney-General  v.  Bovill,  1  Ph. 
762. 

Costs.] — An  information  having  been  filed  for 
the  regulation  of  a  charity,  the  Court,  considering 
that  all  the  objects  might  have  been  attained  un- 
der the  Charity  Petition  Act,  without  the  expense 
of  an  information,  refused  to  give  the  relators  their 
costs.  Attorney-General  v.  Berry,  11  Jur.  114 — 
V.  C.  B. 

A  party  who  was  alleged  to  have  interfered  in 
the  charity,  but  who  held  no  office  therein,  was 
made  a  party  to  the  suit;  the  information  was  dis- 
missed, as  against  him,  with  costs,  to  be  paid  by 
the  relators.  Ib. 

The  costs  of  the  solicitors  of  the  relator  in  a 
charity  information,  relating  to  advertisements  and 
printed  questions  published  and  printed  to  obtain 
information  for  the  purpose  of  preparing  a  scheme 
for  the  administration  of  the  charity,  but  without 
the  sanction  of  the  Master,  refused  out  of  the 
charity  funds.  But  money  actually  out  of  pocket 
allowed  in  consideration  of  the  benefit  derived  from 
the  information  thus  obtained.  Attorney-General 
v.  Ironmongers'1  Company,  11  Jur.  234 — M.  R. 

Trustees  of  Charities — Generally.] — The  Court 
•will  not  make  an  order  for  filling  up  vacancies  in 
charity  trustees,  under  the  Municipal  Corporation 
Act,  unless  it  be  satisfied  that  the  existing  number 
is  practically  insufficient,  and  that  inconvenience 
arises  from  not  having  more.  In  re  Worcester 
Charities,  2  Ph.  284. 

The  proper  form  of  suit  to  administer  the  funds 
of  a  charity  is  the  information  of  the  Attorney-Gen- 
eral; but  the  trustees  may  file  a  bill  against  the 
Attorney-General  to  have  the  accounts  of  the 


charity  taken,  and  to  be  personally  discharged 
from  liability  in  respect  thereof,  submitting  to  such 
account  as  the  Attorney-General  would  be  entitled 
to  ask  against  them  in  an  information  ;  and  in  the 
same  suit,  if  the  Attorney-General  desires  it,  the 
Court  will  direct  a  reference  fora  scheme.  Christ's 
Hospital  (Governors)  v.  Attorney-General,  5  Hare, 
257. 

Where  the  title  of  the  charity  is  disputed  by  the 
trustee,  the  Court  will  not,  on  petition,  order  a  con- 
veyance bv  him.  Re  Olney  Charities,  11  Jur.  420 
— V.  C.E. 

Where  trustees  of  a  school  have,  by  the  founda- 
tion-deed, power  to  remove  the  master  at  their 
discretion,  they  may  remove  him  without  assign- 
ing any  reason,  if  they  do  not  act  from  corrupt 
or  improper  motives.  Exparte  Holland,  In  re  Bux- 
ton  School,  11  Jur.  581— V.  C.  B. 

Trustees  of  Charities — Powers.] — Charity  trus- 
tees, appointed  under  the  5  &  6  Will.  4,c.  76,  are 
invested,  by  their  appointment,  with  all  the  rights 
and  powers,  as  such  trustees,  which  formerly  be- 
longed to  the  corporation  or  corporate  officers  for 
whom  they  are  substituted.  Attorney-General  v. 
Ludloiv  (Corporation  of),  2  Ph.  685. 

Trustees  were  directed  to  pay  rents  and  profits 
for  the  maintenance  of  a  minister  legally  and  duly 
placed,  settled,  and  invested  in  the  cure  of  the 
parish  of  S.,  by  and  with  the  approbation  and  con- 
sent of  the  said  trustees,  or  the  major  part  of  them. 
The  curacy  being  vacant,  the  patron  appointed, 
but,  from  circumstances,  the  consent  and  appro- 
bation of  the  trustees,  or  the  major  part  of  them, 
was  not  obtained  : — Held,  that  -the  trustees  had  an 
absolute  power  of  refusing  their  consent  and  ap- 
probation without  assigning  any  reason.  Attorney- 
General  v.  Mosley,  12  Jur.  889  ;  17  L.  J.,  Chanc., 
446— V.  C.  B. 


CHARTER— See  CORPORATION. 

Construction.]  —  After  some  negotiation,  an 
agreement  was  entered  into  between  King  James 
the  First  and  the  city  of  London,  for  the  grant  by 
the  former  to  the  latter  of  a  large  tract  of  land  in 
Ireland,  to  be  colonized  by  English.  It  was  stipu- 
lated that  20,OOOZ.  should  be  advanced,  to  be  ex- 
pended in  the  undertaking  ;  that  certain  houses 
should  be  built,  &c.  The  city  compulsorily  levied 
the  amount  upon  the  city  companies.  In  1613, 
King  James  granted  a  charter  creating  a  corpora- 
tion, (the  Irish  Society),  the  members  of  which 
were  to  be  appointed  by  the  city  for  the  manage- 
ment of  the  plantation,  to  whom  the  land  was 
thereby  granted,  but  no  trust  was  declared.  The 
principal  part  of  the  lands  were  afterwards  divided 
in  severally  between  the  companies,  but  the  town- 
Innds,  fisheries,  &c.  were  retained  by  the  Irish 
Society,  w~ho,  after  applying  a  considerable  por- 
tion towards  public  purposes,  such  as  building 
churches,  schools, &c.,  divided  the  residue  amongst 
the  companies,  the  Irish  Society  having  annually 
divided  a  considerable  sum  among  its  members, 
and  made  large  expenditures  in  tavern  expenses 
and  in  other  modes,  which  are  objected  to.  A  bill 
was  filed  by  one  of  the  companies  against  the 
society,  the  city  of  London,  and  the  Attorney- 
General,  to  correct  the  alleged  abuses  ;  but  it  was 
held,  that  the  powers  granted  to  the  society  and 
the  trusts  reposed  in  them  were  in  part  of  a  general 
and  public  nature,  independent  of  the  private- 
benefit  of  the  companies  ;  that  the-  companies, 
though  interested  in  any  surplus  which  might  re- 
main after  general  purposes  were  answered,  were 
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not  entitled  to  control  the  exercise  of  the  powers 
given  for  general  and  public  purposes;  and  that 
the  court  had  not  jurisdiction  upon  the  application 
of  the  companies  to  determine  upon  the  propriety 
of  the  expenditure  made,  though  the  discretion 
might  be  controlled  elsewhere  and  in  another 
manner.  The  bill  was  dismissed  with  costs.  The 
Skinners'  Company  v.  The  Irish  Society,  7  Beav.  593. 

In  an  agreement  between  King  James  the  First 
and  the  city  of  London  in  1609,  for  a  grant  by  the 
king  of  lands  in  Ireland,  to  be  planted  and  colo- 
nized by  the  city,  it  was  stipulated  that  20,OOOZ. 
should  be  advanced,  to  be  expended  on  the  under- 
taking. The  city  compulsorily  levied  that  and 
other  sums  for  the  same  purpose  upon  the  incor- 
porated companies  of  London.  The  king  after- 
wards granted  a  charter  creating  a  corporation, 
(the  Irish  Society),  the  members  thereof  to  be  from 
time  to  time  appointed  by  the  city  for  the  manage- 
ment of  the  plantation,  and  to  whom  the  lands 
were  thereby  granted  for  ever.  The  greater  part 
of  the  lands  were  afterwards  divided  in  severally 
between  the  companies  in  the  proportion  of  their 
contributions  to  the  sums  levied  on  them,  but  the 
town-lands,  ferries,  and  fisheries  were  retained  by 
the  Irish  Society,  who,  after  applying  part  of  the 
rents  and  profits  towards  the  building  of  churches, 
schools,  and  other  public  purposes  beneficial  to 
the  plantation,  divided  the  surplus  among  the 
companies.  One  of  these  filed  a  bill  against  the 
society  and  other  parties,  charging  that  the  society 
were  trustees  for  the  companies,  and  were  guilty 
of  breaches  of  trust  in  applying  among  their  own 
members  large  sums  in  gifts  and  in  payment  of 
travelling  and  other  expenses,  and  calling  on  them 
for  an  account: — Held,  on  appeal,  that  the  Irish 
Society  were  constituted  trustees  for  permanent 
public  purposes,  independent  of  the  companies, 
and  had  a  discretion  in  applying  the  funds  arising 
from  the  property  retained  by  them  to  these  pur- 
poses ;  that  though  they  were  accountable  to  the 
Crown  for  any  neglect  of  their  duty  as  trustees, 
and  also  to  the  city  of  London  for  misconduct  in 
the  management  of  the  property,  they  were  not 
accountable  to  the  companies.  Id.,  12  Cl.  &  Fin. 
425— H.  L.,  1S45. 


CHARTER-PARTY— See  SHIPPING. 
CHEQUES  ON  BANKERS— See  BANKER. 

CHOSE  IN  ACTION. 

An  interest  in  a  partnership,  (such  as  a  railway 
share),  being  a  chose  in  action,  is  not  assignable 
at  law,  so  as  to  enable  the  assignee  to  sue  as  a 
partner;  but  it  is  a  thing  of  value,  and  may  be 
made  the  subject  of  a  valid  contract.  Tempest  v. 
Kilner,  3  Dowl.  &  L.  407;  2  C.  B.  300  ;  15  Law  J., 
N.  S.,C.  P.,  10. 

Where  the  holder  of  a  ticket  in  a  Derby  lottery 
sold  it  to  plaintiff  before  the  race,  and  the  horse 
named  in  it  was  ultimately  declared  to  be  the 
winner, — Held,  that  plaintiff  could  not  sue  de- 
fendant (the  stakeholder)  in  an  action  for  money 
had  and  received,  for  the  amount  to  which  the 
holder  of  the  ticket  was  by  the  conditions  of  the 
lottery  entitled,  as  the  lottery  ticket,  being  a 
chose  in  action,  was  not  assignable.  Jones  v. 
Carter,  15  Law  J.,  N.  S.,  Q.  B.,  96;  10  Jur.  33. 

CHURCHWARDEN— See  POOR. 


CLERK  OF  THE  PEACE— See  SESSIONS. 

CLERGY    AND    CLERICAL    MATTERS  — See 
ECCLESIASTICAL  LAW. 

CLUB — See  PUBLIC  COMPANY. 

COALS. 

The  London  Coal  Act,  1  &  2  Will.  4,  c.  76, 
s.  57,  imposes  a  penalty  not  exceeding  51.  on  the 
seller  of  coals  for  every  sack  that  shall  be  found 
deficient  on  its  being  weighed  in  pursuance  of  the 
act : — Held,  that,  where  several  sacks  are  sent 
out  to  a  purchaser  at  the  same  time  under  one 
contract,  one  penalty  only  is  incurred  in  respect 
of  a  deficiency  in  weight,  though  every  sack  is  so 
deficient ;  and,  therefore,  where  seventeen  sacks 
were  so  found  deficient,  that  the  penalties  were 
recoverable  by  action  of  debt  in  one  of  the  supe- 
rior courts,  notwithstanding  s.  77,  which  directs 
that  all  penalties  imposed  by  the  act  not  exceed- 
ing 25Z.  shall  be  levied  and  recovered  before  jus- 
tices of  the  peace.  Collins  v.  Hopwood,  15  M.  & 
W.  459;  16  Law  J.,  Exch.,  124. 

By  the  stat.  1  &  2  Viet.  c.  101,  s.  3,  it  is  enacted, 
that  "With  any  quantity  of  coals  exceeding  five 
hundred  and  sixty  pounds,  delivered  &c.  by  any 
cart  &c.  within  the  cities  of  London  and  West- 
minster &c.,  the  seller  thereof  shall  deliver  or 
cause  to  be  delivered  to  the  purchaser  thereof, 
or  to  his  agent  or  servant,  immediately  on  the 
arrival  of  the  cart,  &c.  in  which  such  coals  shall 
be  sent,  and  before  any  such  coals  shall  be  un- 
loaded, a  paper  or  ticket,  according  to  the  form 
given  by  the  schedule  ;  and  in  case  any  such  seller 
|  do  not  deliver  or  cause  to  be  delivered  such  paper 
or  ticket  as  aforesaid  to  the  purchaser  of  such 
coals,  or  to  his  agent  or  servant,  before  any  such 
coals  are  unloaded,  any  such  seller  shall  for  every 
such  offence  forfeit  and  pay  any  sum  not  exceed- 
ing 20/."  In  an  action  brought  for  the  sale  and 
delivery  of  coals  exceeding  in  quantity  560 
pounds — Held,  that  the  omission  to  deliver  the 
vendor's  ticket  was  a  bar  to  the  action.  Cundellv. 
Dau-son,  11  Jur.  634— C.  P. 

Where  a  plea,  founded  on  the  above  section, 
stated  "  that  each  of  the  said  quantities  of  coals 
so  delivered  by  the  plaintiffs  to  the  defendant  on 
the  days  and  times  aforesaid,  at  the  respective 
times  of  the  sales  and  of  the  deliveries  thereof, 
exceeded  in  weight  560  pounds,  and  that  each  of 
the  said  quantities  of  coals  were  respectively  so 
delivered  within  the  city  of  London,  in  divers,  to 
wit,  two  carts  and  two  wagons  ;  that  the  plaintiffs 
were  the  sellers  of  each  and  every  of  the  said 
quantities  of  coals  so  delivered  to  the  defendant 
as  aforesaid  ;  and  the  plaintffs,  so  being  the  sellers 
of  the  said  quantities,  did  not  deliver  or  cause  to 
be  delivered  to  the  defendant,  he  being  the  pur- 
chaser of  each  and  every  of  the  said  quantities  of 
coals,  or  to  his  the  defendant's  agent  or  servant, 
immediately  on  the  arrival  of  the  said  carts  and 
wagons  in  which  each  of  the  said  quantities  of 
coals  were  respectively  sent,  and  before  any  of 
such  quantities  of  coals  were  unloaded,  a  paper  or 
ticket  with  each  of  the  quantities  of  the  said  coals, 
nor  with  any  or  either  of  them,  according  to  the 
form  of  the  schedule  to  the  said  act  of  Parliament 
annexed,  respectively  signed  by  the  plaintiffs  as 
sellers  of  the  said  quantities  of  coals,  with  their 
names  in  words  at  full  length,  according  to  the 
form  and  effect  of  the  said  statute,  but  wholly 


307 


Coals. 


[DIGEST  OF  CASES.]       Colonial  Law.       308 


neglected  and  refused  so  to  do: — Held,  on  special 
demurrer,  first,  that  it  sufficiently  appeared  by  the 
said  plea  that  there  was  an  omission  to  deliver  a 
ticket  in  respect  of  each  separate  delivery  of 
coals.  Ib. 

Held,  secondly,  that  the  allegation  of  a  non- 
delivery of  a  ticket  "  signed  by  the  plaintiffs 
was  good  ;  although  it  did  not  appear  from  the 
words  of  the  statute  or  the  form  given,  that  a 
signature  under  the  vendor's  own  hand  was  re- 
quired. Ib. 

The  Coal  Act,  1  &  2  Will-  4,  c.  76,  s.  54,  directs 
coals  delivered  in  sacks  to  be  weighed,  if  required, 
each  sack  "  with  the  coals,  and  afterwards  to 
weigh  in  like  manner  each  sack  without  any  coals 
therein."  A  weighing  by  putting  the  sacks  of 
coals  successively  in  one  scale  of  the  weighing 
machine  against  weights  equal  to  the  weight  each 
sack  should  contain,  and  an  empty  sack  in  the 
other  scale,  is  not  a  weighing  according  to  that 
section.  Meredith  v.  Holman,  16  Law  J.,  Exch.,  126. 

The  same  act  provided  for  the  delivery  of  a 
seller's  ticket  with  coals,  imposing  a  penalty  upon 
neglect  not  exceeding  20/.,  and  enacted  (sect.  77), 
that  all  penalties  not  exceeding  251.  should  be 
levied  and  recovered  before  any  justice  or  justices 
of  the  peace.  The  1  &  2  Viet.  c.  101  repealed  as 
much  of  the  former  act  as  related  to  the  delivery 
of  a  seller's  ticket,  and  by  a  new  enactment  re- 
quired a  seller's  ticket  (according  to  a  certain 
form)  to  be  delivered,  under  a  penalty  not  exceed- 
ing 20/.,  but  the  act  was  silent  as  to  any  mode  of 
recovering  the  penalty: — Held,  that  an  action  for 
the  penalty  by  the  buyer  was  not  maintainable.  Ib. 

Statute  1  &  2  Will.  4,  c.  76,  s.  54,  directs  car- 
men of  wagons,  &c.,  in  which  coals  are  carried  in 
sacks  for  delivery  to  purchasers  in  London,  &c., 
to  weigh,  if  required,  each  sack  "  with  the  coals 
therein,  and  afterwards  to  weigh  in  like  manner 
each  sack  without  any  coals  therein  :" — Held, 
that  to  weigh  each  sack  of  coals  in  one  scale 
against  weights  in  the  other  scale  equal  to  the 
proper  weight  of  a  sack  of  coals,  together  with  an 
empty  sack,  is  not  a  legal  weighing  within  the  act. 
Meredith  v.  Holman,  16  M.  &  W.  798. 

The  same  act  (sect.  47)  required  a  seller's  ticket 
to  be  delivered  to  the  purchaser  of  coals,  impos- 
ing a  penalty  not  exceeding  20J.  on  neglect;  and 
sect.  77  enacted,  that  all  penalties  not  exceeding 
25Z.  should  be  levied  and  recovered  before  any 
justice  or  justices  of  the  peace.  Statute  1  &  2 
Viet.  c.  ci,  repealed  so  much  of  the  act  1  &  2  Will. 
4,  as  related  to  the  delivery  of  a  seller's  ticket, 
and  proceeded  by  a  new  enactment,  (sect.  3),  to 
require  a  certain  form  of  a  seller's  ticket  to  be 
delivered,  under  a  penalty  not  exceeding  20/.,  but 
did  not  subjoin  any  provision  for  recovering  the 
penalty  by  any  individual  : — Held,  that  no  action 
could  be  maintained  for  this  penalty  by  the  buyer 
of  coals  where  no  seller's  ticket  was  delivered.  Ib. 

Where  a  statute  for  the  purpose  of  protecting 
the  buyers  prescribes  regulations  to  be  followed  in 
the  sale  and  delivery  of  an  article,  the  vendor 
cannot  recover  the  price  of  such  article  sold  and 
delivered  by  him  without  observing  the  regula- 
tions. Cundall  v.  Dawson,  4  C.  B.  375;  17  L.  J., 
C.  P.,  311. 

By  the  act  1  &  2  Viet.  c.  ci,  s.  3,  with  any  quan- 
tity of  coals  exceeding  560  Ibs.,  delivered  by  any 
cart  within  the  city  of  London,  &c.,  the  seller 
shall  deliver  or  cause  to  be  delivered  to  the  pur- 
chaser or  his  servant,  immediately  on  the  arrival 
of  the  cart,  &c.,  in  which  such  coal  shall  be  sent, 


and  before  unloading,  a  ticket  according  to  a  cer- 
tain form,  under  a  penalty,  unless  the  coals  are  pur- 
chased at  the  coal  market.  The  debt  for  goods 
sold  and  delivered,  the  defendant  pleaded,  in  sub- 
stance, that  the  goods  were  quantities  of  coals  sold 
and  delivered  to  him  by  the  plaintiffs,  respectively 
exceeding  560  Ibs.,  and  respectively  delivered 
within  the  city  of  London,  in  divers,  to  wit,  two 
carts,  without  delivering,  before  any  such  quanti- 
ties of  coals  were  unloaded,  a  ticket  signed  by  the 
plaintiffs,  according  to  the  form  of  the  statute; 
and  that  the  defendant  did  not  purchase  the  same 
at  the  coal  market: — Held,  that  the  statute  be- 
ing passed  for  the  protection  of  the  purchasers  of 
coal,  the  plea  was  an  answer  to  the  action.  Ib. 

Held,  also,  on  special  demurrer,  that  the  statute 
applies  if  the  quantity  at  one  delivery  exceeds 
560  Ibs.,  though  delivered  in  carts  each  containing 
less  than  560  Ibs.;  that,  if  the  vendor  be  prevented 
by  any  act  of  the  purchaser  from  delivering  the 
ticket,  that  is  matter  to  be  replied  ;  that  the  ven- 
dor's name  must  be  written  in  the  ticket  as  a  sig- 
nature, though  it  would  be  sufficient  if  written  by 
an  agent;  and  that  the  negation  in  the  plea  of  the 
delivery  of  a  ticket  was  sufficiently  applied  to  each 
delivery.  Ib. 

Semble,  under  a  grant  to  A.,  B.,  and  C.,  their 
executors,  &c.,  of  liberty  to  get  the  coal  under 
particular  closes  till  all  the  coal  should  be  gotten, 
an  interest  passes  to  the  executors  of  the  survivor, 
provided  the  deed  operates  under  the  Statute  of 
Uses.  Haigh  v.  Jaggar,  16  M.  &  W.  525. 

COGNOVIT— See  WARRANT  OF  ATTORNEY. 


COLLEGE. 

College  Statutes,  Construction  of.] — A  provision 
in  the  statutes  of  a  college,  that,  among  candidates 
for  a  particular  fellowship,  those  should  be  pre- 
ferred who  should  be  born  nearest  to  a  particular 
place  —  Held  to  be  operative  only  in  case  of 
equality  of  merit.  University  College,  O.iford,  In 
re,  2  Ph.  521;  17  L.  J.,  Chanc.,  298. 

Where  by  college  statutes  one  of  the  qualifica- 
tions of  a  fellow  was,  that  he  should  be  "  in  sacer- 
dotio  constitutus"  before  his  admission,  and  the 
general  practice  of  the  college  was  to  admit  fel- 
lows elect  on  the  expiration  of  a  six  months'  proba- 
tion from  the  time  of  their  election,  but  the  statutes 
prescribed  no  particular  limit  to  the  period  of  pro- 
bation ;  an  objection  to  an  election,  that  the  word 
"  sacerdotium"  meant  the  order  of  priesthood, 
and  that  the  party  elected  was  not,  at  the  time  of 
his  election,  old  enough  to  be  capable  of  taking 
even  deacon's  orders  within  six  months,  was  over- 
ruled, it  being  held,  first,  that  "  sacerdotium" 
meant  holy  orders  generally;  and,  secondly,  that 
the  fellow  elect  might,  either  by  a  faculty  from 
the  Archbishop,  or  by  an  extension  of  the  period 
of  probation,  which  the  college  were  willing  to 
grant,  procure  deacon's  orders  within  the  neces- 
sary period.  Ib. 

COLONIAL  LAW. 

Upon  a  petition  stating  that  a  party  against 
whom  a  decree  had  been  pronounced  by  the  Su- 
preme Court  of  Newfoundland  was  at  the  time 
resident  in  England,  and  had  no  representative 
within  the  island,  or  notice  of  proceedings  against 
him,  the  judicial  committee  gave  leave  to  appeal 
upon  terms,  notwithstanding  that  he  had  not  as- 
serted an  appeal  within  fourteen  days  from  the 
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final  decree,  as  required  by  the  charter  of  justice 
in  Newfoundland.  Henderson  v.  Henderson,  4 
Moore,  259. 

Colonial  Courts,  Jurisdiction.] — Colonial  courts 
of  equitable  jurisdiction,  like  our  courts  of  Chan- 
cery, unless  more  limited  by  the  terms  of  the 
charter,  have  a  general  jurisdiction  over  charities  ; 
and  in  this  case  the  Advocate-General  of  Madras 
was  declared  entitled  to  represent  the  Crown  as 
parens  patris.  Attorney-General  \.  Brodie,  11  Jur. 
137— Pri.  C. 

Semble,  in  all  cases  of  charities  the  Crown 
should  be  represented.  76. 

If  the  law  of  a  foreign  country,  or  of  a  colony, 
be  stated  in  any  pleading,  the  allegation  may  be 
traversed  as  matter  of  fact ;  but  where  the  allega- 
tion is,  that  certain  transactions  took  place  abroad, 
by  virtue  of  which  the  party  pleading  acquired 
certain  rights,  the  virtute  cujus  is  matter  of  law, 
and  cannot  be  traversed.  Astley  v.  Fisher,  12  Jur. 
1051— C.  P.— Maule. 

Quaere,  whether  the  Interpleading  Act,  1  &  2 
Will.  4,  c.  58,  extends  to  the  colonies?  Colonial 
Bank  v.  Warden,  5  E.  F.  Moo.  340  ;  10  Jur.  745. 

Quaere,  whether,  if  such  Interpleading  Act  ex- 
tended to  the  colonies,  an  appeal  from  a  judgment, 
entered  up  on  a  feigned  issue,  would  lie  to  the 
Queen  in  Council  ?  Ib. 

The  British  Parliament  have  no  power  to  legis- 
late for  foreigners  out  of  the  dominions  and  beyond 
the  jurisdiction  of  the  Crown,  yet  it  can  by  statute 
fix  the  time  within  which  application  must  be  made 
for  redress  to  the  tribunals  of  the  empire.  This, 
being  matter  of  procedure,  becomes  the  law  of  the 
forum,  by  which  all  mankind  are  bound.  Lopez  v. 
Burslem,  4  Moore,  300. 

In  an  action  brought  in  the  Supreme  Court  of 
British  Guiana,  the  plaintiff  obtained  an  interdict, 
restraining  the  defendants,  the  managers  of  a  plan- 
tation, from  selling  or  consigning  any  portion  of 
the  proceeds  of  the  plantation.  This  interdict  re- 
mained in  force  until  the  cause  came  on  for  hear- 
ing (ten  months  afterwards),  when  the  court  dis- 
charged the  interdict,  as  having  been  obtained  per 
sub  et  ob  reptionem,  and  condemned  the  plaintiff 
"to  make  good  to  the  defendants  all  losses,  costs, 
and  damages  by  them  already  had  and  suffered,  or 
yet  to  be  had  and  suffered,  in  consequence."  An 
appeal  was  entered  against  this  decree,  but  not 
prosecuted.  The  defendants  to  the  previous  ac- 
tion then  brought  an  action  in  the  same  court  to 
assess  the  costs  and  damages  incurred  by  reason 
of  the  interdict;  evidence  was  given  of  certain 
damages  sustained  in  consequence  of  the  interdict, 
which  was  not  contradicted.  The  court  rejected 
the  claim  in  toto: — Held,  by  the  judicial  commit- 
tee on  appeal,  first,  that  the  decree  discharging 
the  interdict  must  be  presumed  to  have  been  con- 
formable to  the  law  of  Holland  prevailing  in 
British  Guiana  ;  secondly,  that  that  decree  must  be 
taken  as  a  simultaneous  decree  discharging  the 
interdict,  and  pronouncing  for  damages;  and, 
thirdly,  that  the  court  below  was  wrong  in  reject- 
ing the  claim  in  toto,  there  being  evidence  of 
damages  sustained  by  the  interdict,  and  remitted 
the  cause  to  the  court  below  to  assess  the  damages 
incurred.  M'Turk  v.  Bent,  4  Moore,  213. 

This  court  will  not  visit  a  judge  of  an  inferior 
court  with  the  penal  consequences  of  an  attach- 
ment for  contumacy  and  contempt  for  disregarding 
an  inhibition,  unless  such  disobedience  is  wilful, 
and  proceeded  from  improper  motives.  Barton  v. 
Field,  4  Moore,  273. 


An  inhibition  to  the  judge  of  the  Vice-Admiralty 
Court  at  Gibraltar,  inhibiting  him  from  doing  any- 
thing prejudicial  to  the  parties  appellant  pending 
an  appeal,  is  not  to  be  disregarded  at  his  discre- 
tion, although  he  may  consider  that  he  is  acting 
for  the  benefit  of  all  parties.  Ib. 

Canada  (Lower).]— The  firm  of  S.  and  W.  H.,  in 
Lower  Canada,  being  indebted  to  J.  W.,  transferred 
75  promissory  notes  to  a  factor,  on  his  account. 
At  the  time  of  the  transfer  S.  and  W.  H.  were  en 
deconfiture.  A  saisie  arret  having  subsequently 
issued  by  other  of  the  creditors  of  S.  and  W.  H., 
the  75  notes  in  the  hands  of  the  factor  were  at- 
tached: — Held,  by  the  Judical  Committee  of  the 
Privy  Council,  that  the  transfer,  having  taken  place 
before  the  execution  of  the  saisie  arret,  was  valid 
by  the  French  law  in  force  in  Lower  Canada. 
Hutchinson  v.  Gillespie,  4  E.  F.  Moo.  378. 

Semble,  by  the  old  French  law  prevailing  in 
Lower  Canada,  all  ordinances  not  registered  are 
void.  Ib. 

Guiana.]  — On  an  appeal  from  the  Supreme  Court 
of  Civil  Justice  in  Guiana  : — Held,  that  the  rule  of 
our  Courts  of  Law,  that  the  holder  of  a  promissory 
note  cannot  bring  a  joint  action  against  the  maker 
and  the  indorsers,  must  be  clearly  proved  to  exist 
in  a  colony.  It  does  not  appear  from  Vanderlinden 
and  Grotius  that  such  a  rule  prevailed  in  the  Dutch 
law.  Chapman  v.  British  Guiana  Bank,  11  Jur. 
25— Pri.  C. 

What  held  a  sufficient  notice  of  dishonour  to  an 
indorserof  a  promissory  note.  Ib. 

Jamaica.] — H.,  a  mortgagee  of  real  estates  in 
Jamaica  of  F.,  (the  testator),  filed  his  bill  against 
the  executors  and  persons  claiming  under  the  will 
of  F.,  praying  an  account  and  payment  of  what 
should  be  found  due  to  him,  or, "in  default  thereof, 
that  a  competent  part  of  the  mortgaged  estate 
might  be  sold,  and  payment  made  thereout.  G.,  a 
creditor  by  judgment,  subsequent  toH.'s  mortgage, 
who  was  not  made  a  party  to  H.'s  suit,  filed  her 
bill  against  the  executors  of  H.,  and  persons 
claiming  under  the  will,  on  behalf  of  herself  and 
all  other  the  creditors  of  F.,  insisting  that  her  judg- 
ment gave  her  a  prior  lean  to  H.  as  against  part  of 
the  estate  in  mortgage,  (estate  D.),  alleging  that 
the  judgment  was  given  in  respect  of  purchase- 
money  of  estate  D.  remaining  unpaid,  charging 
collusion  between  H.  and  the  executors  in  respect 
of  their  management  of  the  mortgaged  estates,  and 
in  the  accounts,  praying  a  declaration  as  to  the 
priority  of  her  lien  over  H.'s  mortgage  as  to  estate 
D.,  a  general  administration  account,  and  a  due  ad- 
ministration of  the  personal  estate  ;  that,  if  the 
personal  estate  should  prove  deficient,  she  should 
be  first  paid  out  of  the  proceeds  of  the  D.  estate  ; 
and  that,  in  case  H.  should  consent  to  join  in  the 
sale  of  the  other  real  estates,  he  should  be  paid 
what,  on  taking  the  account,  should  be  found  due 
to  him,  &c.  A  general  demurrer  by  H.  to  this  bill 
for  want  of  equity,  on  the  ground  that  there  was 
no  offer  to  redeem,  was  overruled.  H.'s  suit  being 
set  down  for  hearing,  G.,  upon  a  petition  that  the 
hearing  might  be  postponed  until  her  cause  was 
ready  for  hearing,  and  that  both  should  be  heard 
together,  or  that  she  might  be  at  liberty  to  inter- 
vene, obtained  an  order  for  leave  to  intervene  in 
that  suit,  and  to  set  up  her  rights  therein,  and  to 
object  to  the  mortgagee's  accounts.  G.  went  into 
the  Master's  office,  and  opposed  tho  accounts,  and 
took  exceptions  to  the  Master's  report.  Upon  the 
argument  of  those  exceptions  no  order  was  made, 
the  Court  declaring  that  it  could  make  no  order 
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until  it  should  be  determined  at  the  hearing  of  G.'s 
suit,  whether  she  had  a  valid  claim  upon  the  mort- 
gaged premises.  G.  failed,  at  the  hearing  of  the 
cause,  to  establish  her  priority  over  H.'s  mortgage, 
or  to  prove  collusion  between  him  and  the  execu- 
tors; and  her  bill  was  dismissed  against  him,  with 
costs;  but  a  decree  was  made  in  that  suit,  direct- 
ing certain  general  administration  accounts.  H.'s 
suit  was  subsequently  heard  upon  further  direc- 
tions, in  the  absence  of  G.,  and  the  Master's  report 
was  confirmed,  and  a  decree  made  for  payment  of 
what  was  thereby  found  due  to  H.: — Held,  that  a 
judgment  creditor  has  no  right  to  sustain  a  bill  for 
an  account  against  a  prior  mortgagee,  unless  the 
bill  contains  an  offer  to  redeem.  Gordon  v.  Hors- 
fall,  11  Jur.  569— Pri.  C. 

Where  the  practice  is  to  decree  a  sale  instead 
of  a  foreclosure  (as  in  Ireland  and  Jamaica),  a  sub- 
sequent incumbrancer  cannot  sustain  a  bill  against 
a  mortgagee,  unless  it  can  be  considered  a  re- 
demption bill.  Ib. 

Semble,  if  a  bill  be  filed  for  a  different  and  in- 
consistent purpose  to  a  redemption  bill,  an  offer 
to  redeem  at  the  bar  cannot  sustain  it  as  such.  Ib, 

Quaere,  whether  a  judgment  creditor  is  a  neces- 
sary party  to  a  bill  by  a  mortgagee,  where  the 
practice  is  to  decree  a  sale  instead  of  a  fore- 
closure ?  Ib. 

Held,  that  the  dismissal  of  G.'s  bill  as  against 
H.  did  not  necessarily  draw  after  it  the  disallow- 
ance of  G.'s  exceptions;  that  she,  having  estab- 
lished her  debt  as  subsequent  to  H.'s,  and  the 
order  for  leave  to  intervene  being  in  existence, 
had  a  right  to  have  her  exceptions  disposed  of; 
and  that  the  order  confirming  the  report  and  on 
further  directions  should  be  reversed.  Ib. 

Mauritius.] — The  charter  of  justice  of  the  Mau- 
ritius gives  no  right  of  appeal  to  the  Queen  in 
Council  from  a  sentence  of  divorce.  The  Crown 
can,  however,  upon  special  petition  for  that  pur- 
pose grant  such  leave.  D  Orliac  v.  D'Orliac,  4 
E.  F.  Moo.  374. 

Canada.] — Though  allowance  is  to  be  made  for 
the  technical  difference  of  the  proceedings  in  the 
courts  of  Canada  and  those  of  England,  yet,  where 
trial  by  jury  prevails,  a  special  verdict  ought  to  be 
the  finding  of  facts  by  the  jury,  from  which  the 
Court  is  to  pronounce  its  judgment  on  the  law, 
and  the  verdict  ought  not  to  leave  facts  to  the 
Court  to  draw  an  inference,  such  as  whether  neg- 
ligence has  or  not  been  established,  negligence 
being  a  question  of  fact  and  not  of  law.  Tobin  \. 
Mur'ison,  5  E.  F.  Moo.  110. 

Cape  Breton.] — By  the  treaty  of  Paris  of  the  10th 
February,  1763,  the  island  of  Cape  Breton,  which 
had  been  invaded  and  taken  by  the  British  forces, 
was  ceded  by  France  to  the  King  and  Crown  of 
Great  Britain.  By  a  proclamation,  issued  by  the 
king  in  October,  1763,  the  islands  of  Cape  Breton 
and  St.  John's  were  annexed  to  the  Government 
of  Nova  Scotia,  and  the  ploclamation  authorized 
the  Governor  to  call  general  assemblies  in  the  said 
governments  respectively,  as  soon  as  the  circum- 
stances of  the  colonies  would  admit.  In  the  year 
1784,  the  Crown,  by  a  commission  to  the  Governor- 
in-chief  of  Nova  Scotia  and  the  islands  of  St.  John's 
and  Cape  Breton,  granted  a  constitution  to  the 
island  of  Cape  Breton,  to  consist  of  a  lieutenant- 
governor,  council,  and  assembly,  distinct  from 
that  of  Nova  Scotia.  The  government  of  the 
island  continued,  however,  to  be  regulated  by  a 
lieutenant-governor  and  council,  but  no  general 
assembly  was  convened,  as  directed  by  the  com- 


mission of  1784.  In  the  year  1820,  the  Crown,  in 
the  commission  to  the  Governor-in-chief  of  Nova 
Scotia,  annexed  Cape  Breton  to  Nova  Scotia.  The 
inhabitants  of  Cape  Breton  petitioned  the  Crown, 
complaining  of  the  illegality  of  the  re-annexation 
by  the  act  of  the  Crown  alone,  without  their  con- 
sent, or  by  an  act  of  the  Imperial  Parliament,  as 
contrary  to  the  proclamation  of  1763  and  the  com- 
mission of  1784: — Held,  by  the  judicial  committee 
of  the  privy  council,  that  such  re-annexation  was 
legal,  and  that  the  petitioners  were  not  entitled  to 
a  separate  constitution  under  the  commission  of 
1784.  Cape  Breton,  In  re  the  island  of,  5  E.  F. 
Moo  259. 

Guernsey.] — The  advice  of  the  bailiff  and  jurats 
of  the  Royal  Court  in  the  island  of  Guernsey  is  not 
necessary  for  the  purpose  of  authorizing  the  go- 
vernor or  lieutenant-governor  to  exercise  the 
power  of  deportation  of  aliens  domiciled  in  the 
island.  Guernsey,  Bailiff  and  Jurats  of  the  Royal 
Court  of,  In  re,  5  E.  F.  Moo.  49. 

The  bailiff  and  jurats  are  individually  entitled 
to  take  part  and  speak  in  all  conferences  with  the 
governor  or  lieutenant-governor  of  the  island  ;  but 
the  governor  or  lieutenant-governor  has  the  sole 
authority  to  appoint  the  time  and  place  for  such 
conference.  Ib. 

A  writ  of  pardon,  under  her  Majesty's  sign 
manual,  addressed  to  the  lieutenant-governor  and 
the  keeper  of  the  gaol,  to  discharge  out  of  custody  a 
person  undergoing  imprisonment,  does  not  require 
to  be  verified  and  registered  by  the  Royal  Court 
before  it  is  executed.  Ib. 

The  refusal  of  the  gaoler  to  discharge  a  prisoner, 
on  the  production  of  a  writ  of  pardon  under  the 
sign  manual,  will  not  warrant  the  lieutenant-go- 
vernor in  enforcing  obedience  to  the  writ  by  the 
threat  of  military  or  other  force.  Ib. 

Guiana.]  — A.,  resident  in  Amsterdam,  being  the 
owner  in  possession  of  a  plantation  in  British 
Guiana,  by  an  instrument  executed  on  her  behalf, 
by  her  attorney  in  London,  in  the  year  1817,  sold 
the  plantation,  cum  annexis,  to  B.  for  100,000  guil- 
ders, "Holland  currency,"  and  30,000/.  sterling, 
taking,  as  part  of  the  consideration-money,  a  first 
mortgage  on  the  plantation  for  the  100,000  guil- 
ders. By  the  terms  of  this  mortgage,  it  was  stipu- 
lated that  the  100,000  guilders  were  not  to  be  paid 
during  the  life  of  A.;  but  upon  her  death  to  her 
lawful  descendants  (if  she  had  any),  and  if  not,  to  the 
nephews  and  nieces  of  J.  B.;  and  it  was  especially 
provided,  that  if  at  any  time  the  interest,  at  the  rate 
of5/.  percent.,  should  not  be  punctually  paid  every 
year  at  Amsterdam  ;  and  that  if,  by  such  default, 
A.  should  be  obliged  to  appoint  an  attorney  to  de- 
mand the  same  in  the  colony,  the  interest  in  that 
case  should  be  at  the  rate  of  SI.  per  cent.,  and  a 
further  charge  of  10Z.  per  cent,  for  commission. 
A.  intermarried  with  E.,  and  the  interest  on  the 
mortgage  not  having  been  paid  as  stipulated,  an 
attorney  was  appointed  at  British  Guiana  to  recover 
the  arrears.  In  1828  A.  died  without  issue  or  law- 
ful descendants,  leaving  E.,  her  husband,  surviv- 
ing; at  which  time  the  interest  on  the  mortgage 
was  still  in  arrear.  In  the  year  1836,  C.  &  Co. 
purchased  the  first  mortgage,  and  all  the  interest 
therein,  which  the  parties,  claiming  title  under  the 
limitation  in  the  mortgage-deed  to  the  nephews 
and  nieces  of  J.  B.,  had.  The  consideration- 
money  paid  by  C.  &  Co.  wras  considerably  less  than 
the  amount  of  the  first  mortgage  and  interest 
thereon.  Upon  the  passing  of  the  act  for  the  abo- 
lition of  slavery,  C.  &,.  Co.  received  from  the  com- 


313        Colonial  Law.       [DIGEST  OF  CASES.]       Colonial  Law.       314 


pensation  commissioners,  in  respect  of  this  mort- 
gage, a  sum  more  than  sufficient  to  repay  them 
what  they  had  paid  for  the  mortgage,  but  much 
less  than  was  due  upon  the  mortgage  for  principal 
and  interest.  The  plantation  was  sold  in  1838,  at 
the  suit  of  B.,  and  all  creditors  having  claims  were 
summoned  to  render  their  claims,  and,  upon  C.  & 
Co.  claiming  priority  under  the  first  mortgage,  the 
Supreme  Court  of  Demerara  and  Essequibo  held, 
that  the  second  mortgage  was  preferent  over  the 
first,  as  under  the  Anastasian  law,  which  they  de- 
clared prevailed  in  British  Guiana,  an  assignee  for 
a  valuable  consideration  of  a  debt  or  chose  in  ac- 
tion, secured  by  deed,  could  not  recover  more  than 
the  amount  of  the  consideration-money  actually 
paid  to  the  assignor,  with  legal  interest  from  the 
time  of  payment,  and  that  the  sum  received  by  C. 
&  Co.  from  the  compensation  commissioners  was 
more  than  sufficient  to  pay  off,  and  must  be  held 
to  extinguish,  the  whole  debt  upon  the  first  mort- 
gage. Upon  appeal,  held — by  the  judicial  com- 
mittee of  the  privy  council  reversing  the  de- 
cree,— 

First,  that,  in  the  absence  of  any  fraud  by  C.  & 
Co.  in  the  purchase  of  the  first  mortgage,  and  of 
any  authority  to  show  that  the  lex  Anastasiana 
prevailed  in  British  Guiana,  or  could  be  applied  to 
a  case  so  circumstanced,  the  amount  of  the  con- 
sideration-money given  by  C.  &  Co.  was  not  to 
enter  into  question  between  them  and  the  second 
mortgagee. 

Second,  that  the  term  in  the  mortgage  deed, 
"Holland  currency,"  coupled  with  the  fact  of 
Amsterdam  being  the  place  mentioned  for  pay- 
ment, meant  Dutch  currency,  and  not  colonial  cur- 
rency. 

Third,  that  the  clause  for  varying  the  interest 
from  51.  to  61.  was  not  confined  in  its  operation  to 
the  lifetime  of  A.;  but  that  circumstances  might 
have  rendered  it  inequitable  to  increase  the  rate  of 
interest  after  A.'s  death,  or  during  some  portion  of 
the  time  after  that  event.  Macrae  v.  Goodman, 
5  E.  F.  Moo.  315  ;  10  Jur.  555. 

New  South  Wales.]  — An  Attorney  of  the  Su- 
preme Court  of  New  South  Wales,  who,  as  such, 
claims  a  general  lien  on  a  deed  belonging  to  his 
client,  must  state  on  his  pleading  the  law  of  New 
South  Wales  as  to  the  general  lien  of  attorney,  for 
the  courts  at  Westminster  will  not  take  judicial 
notice  of  it,  notwithstanding  the  provisions  of  9 
Geo.  4,  c.  83,  s.  24.  Astley  v.  Fisher,  12  Jur.  1051 
— C.  P. 

The  charter  of  justice  of  New  South  Wales  ol 
the  13th  of  October,  1823,  (made  in  pursuance  ol 
the  powers  conferred  by  the  4  Geo.  4,  c.  96),  gave 
a  right  of  appeal  from  the  Court  of  Appeals  in  the 
colony  to  the  King  in  Council,  where  the  subject 
at  issue  involved  the  sum  of  20007.  sterling.  The 
4  Geo.  4,  c.  96,  being  about  to  expire,  the  9  Geo.  4, 
c.  83,  was  passed,  in  which  no  provision  was  made 
for  the  continuance  of  the  Court  of  Appeals  ;  but 
power  was  given  to  his  Majesty,  by  charter,  orders 
in  council,  or  letters  patent,  to  make  rules  for 
allowing  appeals  from  the  Supreme  Court  of  the 
colony.  No  new  charter,  order  in  council,  or  let- 
ters patent,  issued  under  this  act.  In  such  cir- 
cumstances, the  judges  in  New  South  Wales  held, 
that  they  had  no  jurisdiction  to  allow  an  appeal 
from  the  Supreme  Court  to  her  Majesty  in  Council ; 
the  judicial  committee,  upon  special  petition,  un- 
der the  general  jurisdiction,  advised  her  Majesty 
to  admit  such  appeal.  Flint  v.  Walker,  5  E.  F 
Moo.  179;  12  Jur.  1. 

St  Lucia.] — A.  obtained  a  judgment  in  the  Court 


of  the  Seneschal,  in  the  island  of  St.  Lucia,  in 
1827,  on  a  mortgage  claim  against  the  estate  of  B. 
After  B.'s  death,  his  heirs  sold  the  estate  to  C.  In 
1830,  the  judgment  against  the  estate  was  regis- 
tered against  B.  and  his  succession,  but  not  agafnst 
C.,  who  was  then  the  owner  of  the  estate.  A. 
afterwards,  by  an  act  of  session,  transferred  to  D. 
a  part  of  the  mortgage  claim.  In  an  action,  "De- 
claration d'Hypotheque,"  brought  by  D.,  as  the 
transferree  of  part  of  the  mortgage  claim  against 
E.,  then  in  possession,  it  was  held  by  the  judicial 
committee  of  the  privy  council,  affirming  the 
judgment  of  the  court  below,  first,  that  the  mort- 
gage claim  constituted,  by  the  law  of  the  island,  a 
general  hypothec,  and  created  a  real  right  upon 
the  estate,  and  those  who  derived  their  title  from 
B.'s  heirs  were  subject  to  such  hypothec  ;  secondly, 
that,  in  such  circumstances,  the  registration  of  the 
judgment  of  1827,  against  B.  and  his  succession, 
was  a  sufficient  compliance  with  the  order  in 
council  of  1829.  Beauci  v.  Muter,  5  E.  F.  Moo.  69. 

Domicile  must  be  de  facto,  not  de  jure.  There- 
fore, the  fact  of  a  party  resident  in  France,  but 
represented  by  an  attorney  in  the  island,  will  not 
create  a  constructive  domicile,  so  as  to  entitle  a 
party  to  set  up,  as  a  discharge  to  a  mortgage,  a 
plea  of  prescription  often  years  entre  presens.  Ib. 

Tobago.] — The  Scotch  Sequestration  Act,  2  &  3 
Viet.  c.  41,  s.  78,  enacts,  "  That  the  moveable 
estate  and  effects  of  the  bankrupt,  wherever 
situate,  so  far  as  attachable  for  debt,  should,  by 
virtue  of  the  act  and  warrant  of  confirmation  in 
favour  of  the  trustee,  be  transferred  to  and  vested 
in  him  or  any  succeeding  trustee  for  behoof  of  the 
creditors  absolutely  and  irredeemably,  as  at  the 
date  of  the  sequestration."  C.  &  Co.  carried  on 
business  in  co-partnership,  in  Scotland,  and  also 
in  the  island  of  Tobago.  A  sequestration  issued 
against  them  in  Scotland  : — Held,  by  the  judicial 
committee,  first,  that  the  statute,  2  &  '3  Viet. 
c.  41,  extended  to  the  colonies;  and,  secondly, 
that  the  interim  factor  and  trustee  under  such  se- 
questration had  a  right  against  a  creditor  in  To- 
bago to  moveables  seized  by  the  provost  marshal 
in  Tobago  under  an  execution,  in  an  action 
brought  by  him  against  C.  &  Co.  in  Tobago,  sub- 
sequent to  the  date  of  the  sequestration.  Colonial 
Bank  v.  Warden,  5  E.  F.  Moo.  340;  10  Jur.  745. 

By  an  act  of  the  colonial  legislature  of  Tobago, 
passed  in  1841,  and  confirmed  by  the  Queen  in 
Council,  it  was  declared,  that  such  of  the  common 
law,  and  all  statutes  and  parts  of  the  public  and 
general  statute  laws  of  England,  as  are,  or  shall 
be,  or  become  applicable  and  suitable  to  the  cir- 
cumstances and  population  of  the  colony,  should 
be  in  force  in  the  island  : — Quaere,  whether,  by 
this  colonial  act,  the  Interpleading  Act  could  be 
held  to  extend  to  Tobago  ?  Ib. 

Escheat.] — In  the  year  1827,  letters  of  pre- 
ference of  escheated  property  in  the  island  of  Ja- 
maica were  granted  under  the  great  seal  of  the 
island,  by  the  terms  of  which  it  was  provided, 
that  the  grantee  should,  within  twelve  months 
from  the  date  thereof,  or  for  such  further  time  as 
the  governor  of  the  island  should  limit  and  ap- 
point, take  the  necessary  steps  to  prosecute  the 
rights  of  the  Crown  to  the  escheated  property, 
otherwise  the  preference  thereby  given  was  to  be 
void.  The  grantee  entered  into  possession  and 
received  the  rents  and  profits,  but  took  no  further 
steps  to  prosecute  the  escheat  to  final  judgment 
for  the  Crown.  Upon  an  information  filed  in  1835 
by  the  Attorney-General  of  Jamaica,  praying  that 
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the  grantee  might  be  declared  accountable  to  the 
Crown  in  respect  of  the  rents  and  profits  received 
by  him  since  he  had  been  in  possession, — Held, 
by  the  Court  of  Chancery  of  Jamaica,  and  affirmed 
on  appeal  by  the  judicial  committee,  that  the 

trantee  was  bound  to  prosecute  the  escheat  to 
nal  judgment  for  the  Crown  within  a  proper 
time,  and  that  he  was  liable  to  account  to  the 
Crown  for  the  rents  and  profits  received  by  him 
from  the  time  of  entering  into  possession.  The 
letters  of  preference  not  forming  part  of  the  tran- 
script, the  hearing  of  the  appeal  was  postponed, 
and  an  order  made  for  a  certified  copy  to  be 
transmitted  by  the  clerk  of  the  patents  in  Jamaica 
to  the  Privy  Council  Office.  Mason  v.  The  Attorney- 
General  of  Jamaica,  4  Moore,  228. 

Practice.] — A  judgment  of  the  Royal  Court  in 
an  action  of  defamation,  consisting  of  the  bailifl 
and  six  jurats,  of  whom  three  were  of  opinion 
that  the  action  ought  to  be  dismissed,  two  for 
the  plaintiff,  and  one  "  that  the  court  could  not 
pass  judicial  sentence  upon  the  defendant;"  and 
the  bailiff  did  not  vote  : — Held  by  the  judicial 
committee  to  be  bad,  and  the  judgment  of  the 
court  below  reversed;  and,  upon  the  merits,  judg- 
ment ordered  to  be  entered  for  the  plaintiff,  with 
damages  awarded  by  their  lordships.  Le  Breton 
v.  Ennis,  4  Moore,  323. 

Application  for  leave  to  appeal  from  an  order 
of  the  Supreme  Court  at  Van  Dieman's  Land  re- 
fusing a  fourth  new  trial  of  an  action  of  trover, 
the  subject-matter  of  which  amounted  to  970/., 
refused;  the  charter  of  justice  limiting  the  right 
of  appeal  to  1000L,  and  the  judicial  committee 
being  of  opinion,  upon  the  merits,  that  it  was  a 
mere  question  for  a  jury,  who  had  already  found 
four  times  against  the  petitioner.  In  re  Sherwin, 
4  Moore,  311. 

The  Supreme  Court  at  the  Mauritius  refused  to 
allow  an  appeal  to  the  Queen  in  council,  from  a 
definitive  sentence  in  a  suit  for  a  divorce  a  vinculo, 
except  upon  terms  of  giving  security  in  the  aggre- 
gate sum  of  1200Z.  sterling,  for  performance  of 
the  order  in  council  to  be  made  on  appeal,  and  the 
costs  incurred  thereby.  On  petition,  the  judicial 
committee  allowed  the  appeal,  fixing  the  security 
at  300Z.  Hulm  v.  Hulm,  4  Moore,  262. 

Actions  on  Colonial  Judg?nents.]  — See  ACTION. 

COMMISSIONERS. 
Of  Bankrupt.]  — See  BANKRUPTCY. 
Of  Inclosure.]  — See  COMMON. 


COMMITMENT— See  JUSTICE  OF  THE  PEACE. 


COMMON. 

Where  the  lord  of  a  manor  has  conveyed  land  to 
A.,  and  afterwards  other  land  to  B.,  and  it  appears 
that  a  narrow  strip  of  land  passed  by  one  or  other 
of  the  conveyances,  but  it  is  doubtful  by  which, 
no  presumption  arises  in  favour  of  A.  from  the  fact 
that  the  strip  of  land  lies  between  a  highway  and 
land  undisputedly  comprised  in  the  conveyance  to 
A.  White  v.  Hill,  6  Q.  B.  487. 

Rights  of  Commoners.] — A  commoner  may  pull 
down  a  house  wrongfully  erected  upon  the  com- 
mon, if  necessary  for  the  exercise  of  his  right, 
unless  persons  are  in  it  at  the  time.  Perry  v. 
Fitzhowe,  15  Law  J.,  N.  S.,  Q.  B.,  239 ;  10  Jur.  799. 

In  trespass  for  pulling  down  the  dwelling-house 


of  plaintiff,  in  which  he  and  his  "family  were  in- 
habitants, and  actually  present  at  the  time,  a  plea 
justifying,  because  it  was  wrongfully  erected  upon 
a  place  over  which  defendant  had  a  right  of  com- 
mon, is  bad.  Ib. 

So,  in  trespass  for  expelling  plaintiff  from  his 
dwelling-house,  a  plea  justifying  under  the  same 
right  of  common,  and  averring,  that,  for  the  pur- 
pose of  using  it,  defendant  prostrated  the  dwell- 
ing-house, "and  in  so  doing  necessarily  and 
unavoidably  expelled  and  put  out  plaintiff,"  is  bad, 
because  the  natural  meaning  of  the  words  is,  that 
the  pulling  down  and  expelling  were  contempora- 
neous. Ib. 

A  parol  license,  given  by  a  commoner  to  build 
a  house  upon  the  common,  does  not  bind  a  subse- 
quent owner  of  the  same  right  of  common.  Ib. 

Quaere,  whether  it  binds  the  commoner  who 
gave  it.  Ib. 

Trespass  will  lie  by  one  tenant  in  common 
against  another,  and  also  against  his  licensee,  for 
making  holes  in  the  common  and  digging  turves 
and  taking  them  away,  when  those  acts  are  not 
done  in  the  exercise  of  a  right  of  common.  And 
the  plea,  that  the  close  was  not  the  close  of  plain- 
tiff, does  not  put  in  issue  the  exclusive  possession 
of  plaintiff.  But  plaintiff  will  recover  such  dam- 
ages only  as  are  proportionate  to  his  interest. 
Wilkinson  v.  Hay  garth,  11  Jur.  104;  16  Law  J.. 
Q.  B.,  103. 

Declaration  in  trespass  alleged  that  defendant 
broke  and  entered  plaintiff's  dwelling-house  in 
which  he  and  his  family  were  then  dwelling  and 
actually  present,  and  while  they  were  therein 
pulled  down  and  demolished  the  same.  Plea,  that 
defendant  was  entitled  to  common  of  pasture  on 
close  H.  for  sheep  levant  and  couchant,  &c.,  as 
appurtenant  to  land  of  which  he  was  the  occupier; 
and  that  the  dwelling  house  was  wrongfully  erect- 
ed on  the  said  close,  so  that  without  breaking  and 
entering  &c.,  and  pulling  down  and  demolishing 
the  said  dwelling-house,  he  could  not  enjoy  his 
said  common,  defendant  broke  and  entered  &c., 
and  pulled  down  and  demolished  the  dwelling- 
house,  &c.,  doing  no  unnecessary  damage,  &c. 
Replication,  that  the  dwelling-house  at  the  time 
when  &c.  was  the  dwelling-house  of  plaintiff,  and 
in  the  actual  occupation  of  plaintiff  and  his  family, 
who  were  actually  present  in  and  inhabiting  the 
same  ;  and  that  defendant,  at  the  time  when  &c., 
with  force  and  arms,  and  with  a  strong  hand  and 
in  a  violent  manner,  broke  and  entered  &c.,  and 
committed  the  trespasses: — Held,  on  demurrer  to 
the  replication,  first,  that  the  replication  was  bad, 
because  it  did  not  add  anything  material  to  the 
complaint  in  the  declaration.  Perry  v.  Fitzhowe, 
8  Q.  B.  757. 

Held,  secondly,  that,  the  house  being  an  obstruc- 
tion to  defendant's  enjoyment  of  his  common,  he 
might  have  justified  abating  so  much  of  it  as  caused 
the  obstruction,  if  no  person  had  been  therein.  Ib. 

But  held,  thirdly,  that  the  justification  here  was 
not  maintainable,  since  it  appeared  by  the  plead- 
ings that  the  plaintiff's  family  were  in  the  house 
when  defendant  pulled  it  down.  Ib. 

Quaere,  whether  the  plea  was  bad  because  it 
did  not  aver  notice  to  the  plaintiff  to  abate  the 
nuisance  himself?  Ib. 

The  second  count  alleged,  that  defendant  with 
force  and  arms  expelled,  put  out,  and  removed 
the  plaintiff  and  his  family  from  the  possession 
and  occupation  of  plaintiff's  dwelling-house,  and 
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kept  them  so  *xpelled,  &c.,  for  a  long  time,  &c. 
Pleas,  an  immemorial  right  of  common   on   close 
H.,  appurtenant  &c.,  as  above;  and  that  because 
the  house  was  unlawfully  erected  on  the  close,  so 
that  without  pulling  it  down  defendant  could  not 
enjoy  his  common,  defendant  pulled  down,  pros- 
trated, and  removed  the  house,  and,  in  so  doing, 
necessarily  expelled,  put  out,  and  removed  plain- 
tiff and  his  family  from  the  possession  and  occu- 
pation, and  kept  them  so  expelled   &c.,  doing  no 
unnecessary  damage,    &c.     Replication,  that  be- 
fore the  time  &c.,  and  before  the  land  in  the  plea 
mentioned  came  to  defendant,  H.  being  seised  in 
fee,  and  occupier  of  the  said  land,  granted  license 
to  plaintiff  to  fence  off  part  of  close  H.,  and  build 
a  dwelling-house  on  such  part;  and  that,  before 
the  time  when  &c.,  plaintiff"  in  pursuance  of  such 
license  fenced  off  such  part  of  close  H.,  and  built 
a  dwelling-house  on   such   part;  and   that  before 
the  time  when  &c.  plaintiff,  in  pursuance  of  such 
license,   fenced   off  such  part,  and   built  thereon 
the  dwelling-house  mentioned  in  the  second  count, 
and  in  so  doing  laid  out  large  sums  of  money,  &c.; 
and  that  afterwards  the  said  land  and  H.'s  estate 
and  interest  therein  came  to  and  vested  in  defend- 
ant, and  the  said  land  is  that  in  respect  of  which 
defendant  claims  common  : — Held,  on   demurrer 
to  this  replication,  that  the  replication  was   bad, 
because  it  alleged  a  parol  grant  by  H.  to  plaintiff' 
of   a  freehold  interest  running  with  the    inheri- 
tance, which  grant,  without  deed,  could  not  bind 
the  defendant,  a  stranger.     Ib. 

Held,  also,  that  the  plea  could  be  construed  as 
alleging  that  defendant  pulled  down  the  house 
while  the  family  were  absent,  so  that  they  could 
not  return  to  it,  and  thereby  were  expelled  ;  and, 
therefore,  that  the  plea  was  bad  because  it  justified 
the  expulsion  as  made  in  pulling  down  the  house, 
which  was  unjustifiable  while  the  plaintiff's  family 
were  therein.  Ib. 

Common  pur  Cause  de  Vicinage.] — Common  pur 
cause  de  vicinage  cannot  be  claimed  as  matter  of 
customary  right  by  the  owner  of  a  farm  against  the 
owner  of  the  adjoining  farm,  though  there  is  no 
fence  or  inclosure  between  them.  Such  a  right 
could  only  have  its  origin  in  a  grant,  or  in  ma- 
norial custom.  Jones  v.  Robin,  15  Law  J.,  N.  S 
Q.  B.,  15. 

A  plea  of  common  pur  cause  de  vicinage,  which 
alleges,  that,  from  time  immemorial,  the  sheep  put 
into  a  common  or  waste  had  been  used  to  ramble 
therefrom  into  the  closes  in  which  &c.,  and  to  in- 
termix there,  and  feed  with  cattle  feeding  therein, 
is  not  supported  by  evidence  that  sheep  had  been 
accustomed  to  stray  from  the  waste  to  the  closes 
of  plaintiff,  and  that  the  owners  or  shepherds  of 
the  sheep  and  the  owners  of  the  closes  made  a  re- 
gular practice  of  turning  them  back.  Clark  v. 
Tinker,  15  Law  J.,  N.  S.,  Q.  B.,  19;  10  Jur.  263— 
Q.  B. 


Evidence  of  reputation  is  admissible  to  prove  a 
custom  that  the  cattle  of  commoners  of  two  ad- 
joining commons  have  immemorially  strayed  from 
one  into  the  other.  Ib. 

Trespass   for   distraining  sheep.     Second   plea 
stated,  that  J.  R.  was  possessed  of  a  close,  being 
within  and  part  of  a  farm,  situate  in  the  parish  of 
N.,  and  justified  under  authority  from  J.  R.,  be- 
cause the  sheep  were  wrongfully  in  the  said  close 
doing   damage.     Replication,   that   the    farms    of 
plaintiff  and  defendant  have  immemorially  joined 
each  other,  not  separated  by  any  fence  sufficient 
to  turn  sheep,  and  "that  the  sheep  from  time  to 
time,  during  all  that  time,  duly  put  in  and  on  the 
plaintiff's  farm  to  feed  on   the  grass  there  then 
growing,  from  time   immemorial   have  gone,   es- 
caped, and  rambled,  and  have  been  used  and  ac- 
customed to  go,  escape,  and  ramble  therefrom  into 
defendant's  said   farm,  in   which  the  said  sheep 
were  so  taken  and  distrained,  and  into  the  said 
several  closes  of  the  said  J.  R.,  so  being  part  and 
parcel  thereof,  and  to  intermix  there,  and  to  feed 
with  sheep  from  time  to  time  feeding  on  the  grass 
growing  in   and  on  the  said  last-mentioned  farm 
and  closes;  and  in  like  manner,"  &c.,  stating  the 
mutuality  as  to  the  other  farm.     Rejoinder,  after 
admitting  certain  matters  alleged  in  the  replica- 
tion, that   the  other   matters   in    the   replication 
alleged    are    not    true    in    substance    or   in    fact. 
Semble,  that  common  pur  cause  de  vicinage,  or 
the  right  of  interpasturing,  may  exist  between  two 
private  owners  of  estates  without  commoners  on 
either  side.     Jones  v.  Robin.  12  Jur.  308  ;  17  L  J 
Q.  B.,  121— Exch.  Cham. 

But,  held,  that  such  a  claim  could  not  be  good 
by  custom,  and  that  the  replication  was  defective 
in  substance,  for  not  showing  that  the  claim  arose 
by  grant  or  prescription.  Admitted  that  the  re- 
joinder was  bad.  Ib. 

Encroachments.]  — Lessee  for  lives  of  a  farm  in- 
closed, from  an  adjoining  extra-parochial  waste 
over  which  there  was  a  right  of  common  in  respect 
of  his  farm,  some  small  pieces  of  land  near  but 
not  actually  contiguous  to  the  farm.  The  lessor 
was  not  lord  of  the  waste  : — Held,  that,  in  the  ab- 
sence of  the  evidence  showing  a  contrary  intention, 
it  was  to  be  presumed  that  the  lessee  made  .the 
inclosures  for  the  benefit  of  his  lessor,  to  belong 
to  him  as  part  of  the  farm  at  the  determination  of 
the  lease.  Doe  d.  Lloyd  v.  Jones,  15  M.  £  W. 
580;  16  Law  J.,  Exch.,  58. 


Semble,  first,  that  such  a  right  cannot  exist  and 
extend  over  a  common  or  waste  and  uninclosed 
lands  held  in  severally;  secondly,  that  the  court 
could  not,  in  order  to  support  the  plea  after  ver- 
dict, infer  that  the  "  closes"  were  waste.  Ib. 

Since  stat.  2  &  3  Will.  4,  c.  71,  common  of  vi- 
cinage from  time  immemorial  may.  be  claimed  by 
a  person  who  states  himself  to  be  a  commoner  for 
thirty  years,  the  substance  of  the  custom  being, 
that  cattle  lawfully  on  one  common  have  been 
used  to  stray  into  the  other.  Pritchard  v.  Powell 
15  Law  J.,  N.  S.,  Q.  B.,  166  j  10  Jur.  154. 


Held,  also,  that  such  presumption  was  not  re- 
butted by  the  fact,  that  the  lessee,  during  the  lease, 
made  a  conveyance  of  these  inclosures  to  his  son 
in  fee,  which,  however,  was  not  delivered  nor  fol- 
lowed by  any  possession.  Ib. 

By  writing  indorsed  on  the  lease  the  lessee  agreed 
that  all  inclosures  made  by  him  upon  the  said 
waste  should  be  surrendered  up  to  the  lessor,  his 
heirs,  &c.  at  the  end  of  the  lease,  and  that  the 
lessee  should  pay  to  the  lessor,  his  heirs,  &c.  the 
sum  of  Qd.  annually  as  an  acknowledgment  for  the 
same  : — Held,  that  this  was  an  admission  on  the 
part  of  the  lessee  that  he  had  made  the  inclosures 
for  the  benefit  of  the  lessor.  Ib. 

Inclosure.]  —  [The  9  &  10  Viet.  c.  118,  authorizes 
the  inclosure  of  certain  lands,  pursuant  to  a  special 
report  of  the  Inclosure  Commissioners  for  England 
and  Wales.] 

The  stat.  6  &  7  Will.  4,  c.  1 15,  gives  to  persons 
dissatisfied  with  anything  that  has  been  done  under 
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its  provisions  an  appeal  to  the  quarter  sessions. 
Beaufort  (Duke)  v.  Neeld,  12  Cl.  &  Fin.  248. 

Held,  that  the  rule,  that  an  individual  may  so 
use  his  own  property  as  not  to  injure  his  neigh- 
bours, applies  to  persons  acting  under  inclosure 
and  other  acts  of  Parliament  of  a  similar  nature. 
Dawson  v.  Paver,  4  Railw.  Cas.  81 — V.  C.  W. 

Where  an  inclosure  act  directed  that  the  com- 
missioners should  set  out  and  allot  a  certain  por- 
tion of  the  common  lands  for  the  getting  of  stone, 
gravel,  and  other  materials  for  the  repairs  of  the 
highways  and  other  roads,  to  be  set  out  under  the 
act,  and  for  the  use  of  the  inhabitants  within  the 
parish, — Held,  that  this  did  not  authorize  the 
inhabitants  to  use  such  materials  for  their  private 
purposes,  but  only  for  the  repairs  of  the  roads. 
Rylatt  v.  Marfleet,  14  Mee.  &  W.  233. 

Certain  waste  lands  in  the  manor  of  Shipley,  to 
the  soil  of  which  and  everything  constituting  the 
soil  the  lord  of  the  manor  was  entitled,  were,  by 
an  inclosure  act,  which  recited  the  lord's  title, 
taken  away  from  the  lord  and  allotted  to  common- 
ers, except  as  saved  by  the  32d  clause.  That 
clause  reserved  to  the  lord  all  mines  and  minerals, 
of  what  nature  or  kind  soever,  lying  and  being 
within  or  under  the  said  commons  and  waste 
grounds,  in  as  full,  ample,  and  beneficial  a  man- 
ner, to  all  intents  and  purposes,  as  he  could  or 
might  have  held  and  enjoyed  the  same  in  case  the 
said  act  had  not  been  made  ;  and  enacted,  that  he 
should  and  might,  at  all  times  thereafter,  have, 
hold,  win,  work,  and  enjoy  exclusively  all  mines 
and  minerals,  of  what  nature  or  kind  soever,  within 
and  under  the  said  commons  and  waste  grounds, 
with  full  liberty  of  digging,  sinking,  searching  for, 
winning  and  working  the  said  mines  and  minerals, 
and  carrying  away  the  lead  ore,  lead,  coals,  iron- 
stone, and  fossils  to  be  gotten  thereout;  provided 
that  the  lord,  in  the  searching  for  and  working  the 
said  mines  and  minerals,  should  keep  the  first 
layer  or  stratum  of  earth  separate  and  apart  by 
itself,  without  mixing  the  same  with  the  lower 
strata.  The  33d  section  provided  for  reimburse- 
ment to  the  owners  of  allotments,  for  injury  done 
by  searching  for  or  working  mines  and  minerals : 
— Held,  that  the  reservation  clause  must  be  con- 
strued with  reference  to  the  title  of  the  lord  to  the 
whole  of  the  soil,  and  inasmuch  as  the  object  of 
the  act  was  to  give  to  the  commoners  the  surface 
for  cultivation,  and  leave  in  the  lord  what  it  did 
not  take  away  for  that  purpose,  the  word  minerals 
must  be  understood,  not  in  its  general  sense,  sig- 
nifying substances  containing  metals,  but  in  its 
proper  sense,  including  all  fossil  bodies  or  matters 
dug  out  of  mines,  that  is,  quarries  or  places  where 
anything  is  dug,  and  this  notwithstanding  the  pro- 
vision in  the  latter  part  of  the  clause  authorizing 
the  carrying  away  the  lead  ore,  lead,  coal,  iron- 
stone, and  fossils,  as  fossils  may  apply  to  stones 
dug  or  quarried ;  therefore,  that  the  clause  re- 
served to  the  lord  the  right  to  the  stratum  of  stone 
in  the  inclosed  lands.  Rosse  (Earl)  v.  Wainman, 
14  Mee.  &  W.  859  ;  15  Law  J.,  N.  S.,  Exch.,  67. 

The  18th  section  directed  the  commissioner  to 
set  out  parts  of  the  waste  for  places  for  getting 
stones  and  other  minerals,  for  the  erection  and 
repair  of  buildings,  walls,  fences,  &c.: — Semble, 
that  the  word  "  minerals"  was  used  by  mistake  for 
materials.  Ib. 

An  act  of  Parliament  for  inclosing  the  moors  and 
commons  within  the  manor  of  Lanchester,  in  the 
county  of  Durham,  contained  a  saving  of  all  the 
fieignoral  rights  of  the  Bishop  of  Durham,  as  lord 


of  the  manor,  and  also  provided  %at  the  bishop 
and  his  successors,  and  their  lessees  and  assigns, 
should  at  all  times  thereafter  work  and  enjoy  all 
mines  and  quarries  lying  under  the  said  mines  and 
commons,  together  with  all  convenient  and  neces- 
sary ways  and  way-leaves  over  the  same,  and  full 
and  free  liberty  of  making  and  using  any  new  roads 
or  waggon-ways  over  the  same,  and  for  that  pur- 
pose to  remove  obstructions,  &c.,  and  of  winning 
and  working  the  said  mines  and  quarries  belonging 
to  the  see  and  bishopric  of  Durham,  wheresoever 
the  same  should  be,  and  of  leading  and  carrying 
away  all  the  coals,  minerals,  &c.,  to  be  gotten 
thereout,  or  out  of  any  other  lands  and  grounds 
whatsoever,  &c.:  —  Held,  that  this  clause  entitled 
the  bishop  to  carry  over  the  lands  inclosed  under 
the  act,  not  only  coals  and  minerals  gotten  within 
or  under  those  lands,  but  also  those  got  out  of 
other  mines  belonging  to  the  see  of  Durham,  but 
not  to  carry  coals,  &c.  gotten  out  of  other  mines 
worked  by  the  bishop,  but  not  belonging  to  the  see. 
Midgley  v.  Richardson,  14  Mee.  &  W.  595  ;  15  Law 
J.,  N.  S.,  Exch.,  257. 

Held,  also,  that  an  allegation,  that  a  certain  col- 
liery was  within  and  parcel  of  the  manor,  was  not 
a  sufficient  allegation  that  it  was  a  colliery  belong- 
ing to  the  see.  Ib. 

[By  10  &  1  1  Viet.  c.  25,  the  inclosure  of  lands  in 
pursuance  of  the  second  report  of  the  Inclosure  Com- 
missioners for  England  and  Wales  is  authorized. 

By  10  &  11  Viet.  c.  II  I,  the  provisions  for  the  in- 
closure and  improvement  of  commons  are  extended.} 

An  inclosure  act  empowered  A.  B.  (who  was  not 
the  inclosure  commissioner)  to  declare,  by  an 
award  under  his  hand,  &c.,  within  six  months  after 
the  passing  of  the  act,  the  annual  amount  of  rent- 
charge  payable  to  the  rector  of  M.,  and  also  pro- 
vided that,  in  case  the  said  A.  B.  should  die, 
neglect  or  refuse  to  act,  another  arbitrator  should 
be  nominated  with  like  power  by  the  Bishop  of  0. 
Through  the  delay  of  the  inclosure  commissioner 
under  the  act  in  making  his  award,  A.  B.  waa 
prevented  from  making  his  award,  and  in  fact  did 
not  make  it  within  six  months.  After  that  period 
he  made  an  award  which  was  bad  on  the  face  of  it. 
The  Bishop  of  O.  subsequently  appointed  another 
arbitrator  under  the  power  contained  in  the  act  of 
Parliament.  An  action  being  brought  on  this  award, 
the  declaration  alleged  that  A.  B.  neglected  to  act 
in  the  matters  submitted  to  him,  and  did  not  make 
his  award  within  six  months,  but  neglected  so  to 
do,  and  that  the  bishop  appointed  another  arbitra- 
tor under  the  act  of  Parliament.  The  defendant 
pleaded  that  A.  B.  made  his  award,  which  was  ac- 
quiesced in  by  the  plaintiff,  absque  hoc,  that  the 
said  A.  B.  neglected,  &c.  for  six  months:  —  Held, 
under  this  issue,  that  A.  B.,  in  permitting  six 
months  to  expire  without  making  an  award,  had 
neglected  to  make  one  within  the  meaning  of  the 
act.  Willoughbyv.  Willoughby,  16  LawJ.,  Q.B., 
251. 

An  award  allotting  land  under  an  inclosure  act, 
coupled  with  the  terms  of  the  original  claim  to 
such  allotment,  is  admissible  in  evidence  to  show 
that  the  claimant's  interest  in  the  lands,  in  respect 
of  the  possession  of  which  he  claimed  the  allot- 
ment, was  less  than  the  fee.  Doe  d.  Welsh  v. 
Langfield,  16  M.  &  W.  497. 

The  presumption  of  law,  that  slips  of  waste  land 
adjoining  a  highway  belong  to  the  owner  of  the 
adjoining  inclosed  land,  may  be  rebutted  by  evi- 
dence tending  to  raise  a  contrary  presumption. 
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Doe  d.  Harrison  v.  Hampson,  4  C.  B.  267;   17  L 
J.,  C.  P.,  22.5. 

In  an  action,  by  a  rector,  to  recover  a  slip  o 
land  lying  between  the  glebe  and  a  highway,  ii 
order  to  rebut  the  presumption  of  ownership  aris 
ing  from  contiguity,  it  was  proved,  that  the  de 
feudant  and  those  under  whom  he  claimed  hat 
occupied  the  spot  in  question  for  more  than  fort 
years,  and  during  four  or  five  successive  incum 
brances,  without  interruption,  and  that  there  were 
slips  of  land  adjoining  the  piece  in  dispute,  at  eithe 
end,  also  lying  between  the  glebe  and  the  road 
which  were  occupied  adversely  to  the  rector  :— 
Held,  that  the  whole  case  on  both  sides  resting  on 
presumption,  it  was  properly  left  to  the  jury  to 
say,  whether  or  not  the  evidence  given  on  the  de 
fendant's  part  rebutted  the  presumption  of  law,  01 
which  the  plaintiff  's  case  rested.  Ib. 

COMPANY — See  BANK  (JOINT  STOCK),  PUBLIC 
COMPANY. 


COMPENSATION— See  CORPORATION,  PUBLIC 
COMPANY. 

CONDITIONS  PRECEDENT— See  CONTRACT, 
COVENANT. 

CONSIDERATION— See  ASSUMPSIT,  BILLS  AND 
NOTES. 

CONSPIRACY— See  CASE,  CRIMINAL  LAW. 

CONSTABLE— See  ACTION,  OFFICER. 

CONSUL— See  AFFIDAVIT. 

CONTEMPT. 

A  commitment  for  contempt  by  a  court  of  equity 
need  not  adjudicate  the  contempt,  it  is  enough  if 
it  recite  such  adjudication.  In  re  Cobbett,  7  Q.  B., 

187. 

CONTRACT. 

Construction.]  —The  plaintiff,  a  schoolmaster,  in 
1842,  contracted  with  the  defendant  to  rent  of  him 
a  house  and  school-room,  at  the  rent  of  351.  a-year  ; 
and  it  was  further  agreed  between  them,  that,  un- 
less death  or  continued  ill-health  in  either  case 
should  take  place,  the  defendant  promised  to  pro- 
vide two  bed-rooms  over  the  intended  school-room, 
but  not  before  the  year  1844,  and  when  such  rooms 
should  be  provided,  the  plaintiff  agreed  to  pay  for 
them  an  additional  rent  of  51.  a-year.  In  an  ac- 
tion on  this  agreement,  the  declaration  alleged,  as 
a  breach,  that,  although  the  whole  of  the  year  1844, 
except  a  few  days,  had  elapsed,  and  although  the 
defendant  had  not  been  prevented  by  any  ill-health, 
he  had  not,  although  often  requested,  provided  the 
two  bed-rooms: — Held,  on  motion  in  arrest  of 
judgment  after  verdict  for  the  plaintiff,  that  "the 
continued  ill-health  in  either  case,"  meant  ill- 
health  of  either  of  the  parties,  and  therefore  that 
the  declaration  was  bad  for  not  averring  that  there 
had  been  no  continued  ill-health  on  the  part  of  the 
plaintiff.  Ireland  v.  Harris,  14  Mee.  &  W.  432. 

A  declaration  stated,  that,  by  a  certain  inden- 
ture, defendant  covenanted   to   pay  plaintiff  4001. 
in  equal  moieties  on  the   llth  of  November  and 
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llth  of  May;  and  that  it  was  agreed  that  the 
drugs,  stock  in  trade,  utensils,  and  shop-fixtures 
in  certain  premises,  should  be  valued  by  a  person 
to  be  named  by  plaintiff  and  defendant,  and  one 
moiety  of  the  amount  paid  immediately  upon  such 
valuation,  and  the  residue  at  the  expiration  of  a 
year.  Averment,  that  the  drugs,  &c.  were  valued 
by  one  L.,  named  by  plaintiff  and  defendant,  at 
190/.  Breach,  that  defendant  refused  to  pay  the 
second  moiety  of  the  4001.  on  the  llth  of  May, 
and  also  the  residue  of  the  190/.  at  the  expiration 
of  the  year.  Plea,  that  the  drugs,  &c.  were  not 
valued  by  a  person  named  by  plaintiff  and  defend- 
ant: issue  thereon.  It  appeared  in  evidence,  that 
L.  was  agreed  upon  by  plaintiff  and  defendant  to 
value  the  drugs,  stock  in  trade,  utensils,  and  shop- 
fixtures,  and  that,  after  the  valuation  was  com- 
plete, except  as  to  the  drugs,  70Z.  was  agreed  on 
by  the  parties  as  the  value  of  the  drugs,  and  507. 
as  the  value  of  a  horse  and  gig  belonging  to  plain- 
tiff, which  sum,  together  with  the  rest  of  the  valu- 
ation, amounted  to  190?.: — Held,  that  the  jury 
were  rightly  directed,  that,  if  the  horse  and  gig 
were  part  of  the  stock  in  trade,  or  were  treated  as 
such  by  the  parties,  plaintiff  was  entitled  to  a  ver- 
dict on  the  plea.  Rawlinson  v.  Clarke.  15  Law  J., 
N.  S.,  C.  P.,  171— Exch.  Cham. 

A.  contracted  to  purchase  of  B.  the  good-will, 
&c.  of  a  public-house.  On  the  back  of  the  agree- 
ment was  the  following  memorandum,  written  and 
signed  by  C.  after  the  execution  of  the  agreement 
by  A.  and  B.:  "  I  hereby  undertake  that  my 
daughter  B.  shall  perform  all  the  covenants  and 
conditions  named  in  the  annexed  agreement,  and 
hold  and  consider  myself  responsible  for  her." 
The  whole  was  described  by  the  witness  as  having 
been  one  entire  transaction.  In  an  action  against 
C.  to  recover  back  the  deposit,  on  the  purchase 
going  off  by  the  default  of  the  vendor — Held,  that 
the  agreement  and  indorsement  might  be  looked 
at  together  for  the  purpose  of  making  out  a  con- 
sideration for  the  defendant's  promise.  Coldham 
v.  Showier,  3  C.  B.  312  ;  2  Car.  &  K.  261. 

To  an  action  against  the  defendant  for  breach  of 
a  contract  to  carry  goods  of  the  plaintiff  safely  by 
ship  from  Gibraltar  to  London,  calling  at  Cadiz, 
the  act  of  God,  the  Queen's  enemies,  fire,  and 
dangers  of  the  seas,  rivers,  and  navigation  (save 
risk  of  boats)  excepted  :  the  defendant  pleaded 
that  the  ship  in  the  course  of  the  voyage  called  at 
Cadiz,  according  to  the  terms  under  which  the 
goods  were  shipped,  and  that  while  there,  and 
within  the  jurisdiction  of  a  court  of  the  revenues 
in  Spain,  the  said  goods  were  by  the  proper 
authorities  having  jurisdiction  in  that  behalf  law- 
'ully  taken  out  of  the  ship,  against  the  will,  and 
without  the  consent,  neglect,  or  default  of  the 
defendant,  on  a  charge  of  suspicion  that  they  were 
contraband  according  to  the  laws  of  Spain,  and 
were  afterwards  by  a  decree  of  the  said  Court, 
duly  made  according  to  the  law  of  Spain,  declared 
to  be  and  were  confiscated,  whereby  the  defendant 
was  prevented  from  delivering  the  goods  : — Held, 
hat  the  defendant  was  liable,  as  he  had  failed  to 
iring  himself  within  any  of  the  exceptions  in  his 
contract,  and  nothing  was  stated  from  which  it 
ippeared  that  either  party  knew  or  was  bound  to 
ake  notice  of  the  revenue  laws  of  Spain.  Spence 
.  Chadwicke,  11  Jur.  872;  16  Law  J.,  Q.  B.,  313. 
A.  B.  was  seised  of  an  estate,  copyhold  of  in- 
icritance,  held  of  the  Bishop  of  Durham,  who 
was  lord  of  the  manor  in  right  of  his  see.  These 
estates  were  subject  to  a  settlement  made  by  A.  B. 
jn  his  marriage,  and  the  legal  estate  was  vested 
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in  trustees.  A.  B.,  who  was  tenai\t  for  life  under 
the  settlement  without  power  to  grant  leases, 
agreed  to  grant  a  lease  of  a  way-leave  for  sixty- 
three  years.  A.  B.  died  before  any  lease  was 
executed,  having  by  his  will  made  his  wife,  who 
was  tenant  for  life  in  remainder  of  the  settled 
estates,  his  residuary  legatee.  She  instituted  a 
suit  for  the  administration  of  her  husband's  estate, 
and,  by  virtue  of  a  license  from  the  lord  of  the 
manor,  under  the  sanction  of  the  Court,  she  joined 
with  the  trustees  in  granting  a  lease  of  the  way- 
leave  for  twenty-one  years.  The  license  of  the 
lord  of  the  manor  was  recited,  and  it  was  also 
further  recited,  that  two  further  leases  of  twenty- 
one  years  were  to  be  granted,  to  make  up  the 
sixty-three  years  stipulated  for  by  the  agreement. 
The  parties  then  divided  the  estates  and  the  rent 
for  the  way-leave  into  parts,  and  sold  them  in 
separate  lots.  In  the  particulars  of  sale  it  was 
expressed  that  the  estate  was  sold  subject  to  the 
way-leave,  and  that  such  leave  of  way  was  subject 
to  a  renewal  upon  the  expiration  of  the  lease. 
The  purchaser  of  the  estate,  upon  the  expiration 
of  the  lease,  without  consulting  the  purchaser  of 
the  1S2/.  rent  for  the  way-leave  over  the  estates, 
entered  into  a  new  agreement  with  the  lessee  of 
the  way,  for  its  continuance  for  a  term  of  sixty- 
three  years  from  the  expiration  of  the  said  lease, 
with  further  privileges,  at  an  increased  rent  of 
252/.;  and  he  contracted  with  the  lessee  that  he 
should,  under  his  power  in  the  first  agreement, 
determine  the  first  agreement.  After  the  execu- 
tion of  this  second  agreement,  the  purchaser  of 
the  estate  insisted  that  the  first  agreement  was 
satisfied  by  the  grant  of  the  first  lease,  and  if  not 
that  it  determined  by  the  second  agreement ;  and 
he  claimed  the  whole  of  the  rent  of  2521.  inde- 
pendent of  the  purchaser  of  the  rent  of  1S2/., 
which  was  secured  by  the  first  agreement : — Held, 
that  the  first  agreement  was  a  continuing  agree- 
ment for  the  residue  of  the  sixty-three  years,  and 
that  it  was  not  satisfied  by  the  lease  granted  ;  that 
the  purchaser  of  the  estate  could  not  contract  to 
defeat  the  purchaser  of  the  1S21.  rent,  and  a  de- 
cree was  made  that  the  plaintiffs  were  entitled  to 
the  rent  purchased  for  so  much  of  two  further 
terms  of  twenty-one  years  as  might  be  granted,  if 
the  lessee  should  so  long  continue  to  use  the  way. 
Wood-v.Londonderry  (Marquis),  16  Law  J.,Chanc., 
460— M.  R. 

In  a  contract  between  a  builder  and  guardians 
of  a  union  for  building  a  workhouse  according  to 
certain  plans,  there  was  the  following  stipulation  : 
— "  It  is  also  to  be  in  the  power  of  the  board  of 
guardians,  or  of  the  architects,  (by  the  authority 
of  the  board  of  guardians),  to  direct  such  altera- 
tions to  be  made  in  the  works  during  their  progress 
as  they  may  deem  expedient,  which  alterations 
shall  not  vacate  or  make  void  the  contract,  but 
shall  be  performed  by  the  contractor  according  to 
the  directions  he  may  receive ;  and  the  value  of 
the  same,  whether  in  addition  or  deduction,  is  to 
be  ascertained  by  the  said  architects,  and  to  be 
added  to  or  deducted  from  the  amount  of  the  con- 
tract accordingly,  but  no  allowance  is  to  be  made 
to  the  contractor  for  extra  or  additional  work,  un- 
less the  same  shall  have  been  ordered  in  writing." 
In  the  progress  of  the  works,  considerable  extra 
work  was  found  necessary;  and  the  contractor,  by 
the  direction  of  the  architect,  and  with  the  ap- 
proval and  sanction  of  the  board  of  guardians, 
performed  such  extra  work,  but  without  a  written 
order.  The  guardians  refused  to  pay  for  this 
additional  work.  Bill  by  the  builder  to  enforce 


payment  in  respect  of  the  extra  work,  and  for  an 
account.  Demurrer  for  want  of  equity  overruled. 
Kirk  v.  Bromley  Union  (Guardians),  11  Jur.  49 ; 
16  Law  J.,  Chanc.,  114— V.  C.  E. 

What  circumstances  of  conduct  sufficient  in 
equity  to  waive  a  direct  contract.  Ib. 

The  construction  of  a  contract,  and  the  mean- 
ing of  particular  words  used  in  it,  is  for  the  judge, 
except  in  cases  where  there  is  evidence  that  a 
particular  word  was  used  in  a  sense  peculiar  to  a 
particular  trade  or  business,  or  that  its  meaning 
depends  on  the  usage  of  a  particular  place.  Simp- 
son v.  Mar getson,  12  Jur.  155;  17  L.  J.,  Q.  B.,  81. 

Where  it  was  agreed  that  the  plaintiff,  an  auc- 
tioneer, should  receive  a  certain  amount  of  com- 
mission, in  case  a  sale  of  a  certain  estate  should 
be  effected  "within  two  months"  of  a  given 
day: — Held,  that  months,  prima  facie,  meant 
lunar  months,  and  that  the  subsequent  conduct  of 
the  parties  was  not  to  be  looked  at  to  show  that 
it  meant  calendar  months.  Ib. 

Quaere,  whether  evidence  was  admissible  to 
show,  that,  according  to  the  usage  of  auctioneers, 
month  was  considered  as  meaning  calendar 
month?  Ib. 

The  defendant  agreed  to  supply  the  plaintiff 
with  150  tons  weight  of  iron  girders,  at  a  certain 
price  per  ton,  and  according  to  plans  to  be  fur- 
nished by  the  plaintiff.  Plans  were  furnished 
within  a  reasonable  time  from  the  date  of  the 
agreement,  and  at  the  same  time  fourteen  tons 
weight  of  girders  were  ordered.  Four  months 
after  the  date  of  the  agreement,  the  fourteen  tons 
were  demanded,  and  other  plans  were  furnished, 
and  orders  given  for  sixty  tons  more  girders.  The 
defendant  then  repudiated  the  contract: — Held, 
that  the  contract  was  entire  ;  and  that,  as  the 
plaintiff  had  not  furnished  plans  for  the  whole  150 
tons  within  a  reasonable  time  from  the  date  of 
the  agreement,  he  could  not  recover  for  the  non- 
delivery of  the  fourteen  tons,  for  which  plans  had 
been  furnished  within  a  reasonable  time  from  such 
date.  Kingdom  v.  Cox,  12  Jur.  336  ;  17  L.  J., 
C.  P.,  155. 

Where  a  thing  is  to  be  done  in  a  reasonable 
time,  the  reasonableness  of  the  time  is  a  question 
wholly  for  the  jury.  Nelson  v.  Patrick,  2  Car.  & 
K.  641— Wilde. 

The  plaintiff,  by  a  written  agreement,  under- 
took to  do  work  to  some  houses  of  the  defendant 
in  South-street  and  Southampton-street.  It  was 
proved  at  the  trial  that  the  defendant  had  no 
houses  in  Southampton-street.  The  judge  asked 
the  jury  whether  the  parties  meant  to  describe 
houses  in  South-street  only,  and  whether  the  in- 
sertion of  the  word  "and"  in  the  agreement  was 
a  mistake  : — Held,  that  the  judge  should  have 
construed  the  agreement  himself,  and  not  have 
left  it  to  the  jury  to  say  whether  there  was  a  mis- 
take. Hitchin  v.  Groom,  17  L.  J.,  C.  P.,  145. 

By  an  agreement  the  plaintiff  undertook  to  sup- 
ply a  gas  company  for  a  period  of  three  years  with 
all  such  pipes  as  should,  from  time  to  time  during, 
the  said  period,  be  required  by  the  company,  at 
certain  rates  specified  in  the  agreement.  The 
company  ordered  large  quantities  of  pipes,  and 
when  the  contract  expired,  had  in  stock  many 
thousand  yards  of  pipes  which  the  plaintiff  had 
supplied,  and  for  which  he  sought  to  recover  the 
difference  in  price  between  the  current  value  and 
the  price  paid  according  to  the  contract : — Held, 
that  the  contract  could  not  be  limited  to  orders 
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for  pipes  required  for  use  at  the  time  of  the 
orders  ;  but  that  the  plaintiff  was  bound  to  sup- 
ply all  pipes  ordered  by  the  company  for  works 
which  they  were  carrying  on,  and  authorized  to 
undertake  by  their  act  of  Parliament.  Whitehouse 
v.  Liverpool  Gas  Company,  17  L.  J.,  C.  P.,  237. 

Generally.] — A  letter,  setting  forth  the  terms 
of  a  contract  contained  in  another  letter  between 
the  same  parties,  is  evidence  to  go  to  the  jury 
of  the  original  contract.  Nelson  v.  Patrick,  2  Car. 
&  K.  641— Wilde. 

Abandonment  of  a  contract  is  a  contract  in 
itself.  Loose  conversations,  in  which  the  tenant 
stated  his  interest  to  be  different  from  that  to 
which  he  was  entitled  under  the  contract,  are  not 
an  abandonment  of  it.  Moore  v.  Crofton,  3  J.  & 
L.  438. 

Part  performance,  in  order  to  take  a  case  out  of 
the  Statute  of  Frauds,  presupposes  an  existing 
and  completed  agreement;  and  what  is  done  must 
be  done  by  force  of  the  terms  of  such  an  agree- 
ment. Glengall  (Earl  of)  v.  Thynne  (Lord  E,),  12 
Jur.  805— H.  L. 


Acceptance  of  Offer  by  Post.} — A  letter  offering 
a  contract  does  not  bind  the  party  to  whom  it  is 
addressed  to  return  an  answer  by  the  very  next 
post  after  its  delivery,  or  to  lose  the  benefit  of 
the  contract;  an  answer,  posted  on  the  day  of  re- 
ceiving the  offer,  is  sufficient.  Dunlop  v.  Higgins, 
1  H.  L.  Ca.  381;  12  Jur.  295. 

A  contract  is  accepted  by  the  posting  of  a  letter 
declaring  its  acceptance.  Ib. 

A  person  putting  into  the  post  a  letter,  declar- 
ing his  acceptance  of  a  contract  offered,  has  done 
all  that  was  necessary  for  him  to  do,  and  is  not 
answerable  for  casualties  occurring  at  the  post- 
office.  Ib. 

A  purchaser  offered  a  price  for  an  estate,  and 
the  vendor,  by  a  letter  sent  by  post,  and  received 
by  the  purchaser  the  day  after  it  was  put  into  the 
post-office,  accepted  the  offer: — Held,  that  the 
vendor  was  bound  by  the  contract  from  the  time 
when  he  posted  his  letter,  although  it  was  not  re- 
ceived by  the  purchaser  until  the  following  day. 
Potter  v.  Sanders,  6  Hare,  1. 

Conditions  Precedent.]  — See  COVENANT. 

A  party  who,  by  his  own  act,  disables  himself 
from  fulfilling  his  contract,  makes  himself  thereby 
at  once  liable  for  a  breach  of  it,  and  dispenses 
with  the  necessity  of  any  request  that  he  will  per- 
form it  by  the  party  with  whom  the  contract  is 
made.  Lovelock  v.  Franklin,  15  Law  J.,  N.  S., 
Q.  B.,  146;  10  Jur.  246;  S.  P.,  Short  v.  Stone,  3 
Dowl.  &  L.  580;  15  Law  J.,  N.  S.,  Q.  B.,  143; 
10  Jur.  245:  Caines  v.  Smith,  3  Dowl.  &  L.  462; 
15  Mee.  &  W.  189 ;  15  Law  J.,  N.  S.,  Exch.,  106. 

Declaration  that  D.  agreed  with  L.  to  assign  to 
L.  all  his  (D.'s)  interest  in  certain  premises  be- 
longing to  D.,  on  payment  by  L.  to  D.,  within 
seven  years,  of  140Z.  General  averment  of  per- 
formance by  L.  of  all  things  on  his  part  to  be  per- 
formed. Breach,  that  D.,  during  the  seven  years, 
wrongfully,  and  without  L.'s  consent,  assigned 
all  his  interest  in  the  premises  to  W.: — Held,  on 
special  demurrer,  that  the  declaration  was  suffi- 
cient, though  it  contained  no  averment  that  L. 
had  tendefed  the  140/.,  or  that  he  had  requested 
D.  to  assign,  or  that  he  was  ready  and  willing  to 
accept  an  assignment,  as  the  assignment  to  W. 
was  a  breach  of  D.'s  contract,  which  at  once  gave 
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a  right  of  action  to  L.,  and  which  dispensed  with 
all  conditions  precedent  on  his  part.     Ib. 

Declaration  in  assumpsit  recited  an  agreement 
in  writing,  by  which  defendant  agreed  to  permit 
plaintiff'  to  occupy  certain  lands  until  the  29th  of 
September,  1S43,  plaintiff  paying  therefor  on  that 
day,  as  he  thereby  agreed  to  do,  30/.  as  rent  for 
the  same,  and  then  to  deliver  up  the  premises  to 
defendant  in  good  repair,  and  meantime  to  culti- 
vate  the    same  in  a    husband-like    manner;  and 
that,  upon  plaintiff  so  quitting  the  premises,  pay- 
ing the  rent,  and  observing  the  other  stipulations, 
and  releasing  defendant  from  all  claims  under  the 
will   of  H.  G.,  as  also   releasing  to  defendant  all 
the  lands  devised  byH.  G.,  which  plaintiff  thereby 
agreed   to  do,  defendant   should  pay   to  plaintiff 
2001.  with  interest  from   the  29th  of  September, 
1842.     It  was  further  agreed,  that  all  releases  re- 
quired  by  defendant  should   be   prepared   by  de- 
fendant's attorney.     Averment,  that  plaintiff  was 
ready  and  willing  to  deliver  up  the  premises,  and 
to  pay  the  rent,  and  to  release  defendant  (as  agreed 
on).     Breach,  that,  although  the  29th  of  Septem- 
ber did   elapse,  &c.,  and   although    a  reasonable 
time  elapsed  between  that  day  and  the  commence- 
ment of  this  suit  for  the  payment  of  the  2001.,  and 
although  no  release  was  prepared  by  defendant's 
attorney  before  the  said  day,  non-payment  of  the 
2001.    by  the  defendant.     Plea,  that    the   plaintiff 
was  not  ready  and  willing  to  deliver  up  the  pre- 
mises : — Held,  on  special  demurrer,  that  the  acts 
to    be  done  by  the  plaintiff  were   not  conditions 
precedent  to  nor  independent  of,  but  concurrent 
with,  the  payment  of  the  200/.  by  the  defendant  ; 
that  it  was  therefore  sufficient  for  the  plaintiff  to 
aver  his   readiness  and   willingness  to   do  them, 
without  alleging  performance  ;  but  that  this  aver- 
ment was  necessary,  and,  therefore,  that  the  plea 
was  good,  as   raising  a  material   issue.     Giles  v. 
Giles,  15  Law  J.,  N.  S.,  Q.  B.,  387;  See  Lovelock 
v.  Franklyn,  15  Law  J.,  N.S.,  Q.  B.,  146;   10  Jur. 
246. 

Third  plea,  that  the  plaintiff  was  not  ready  and 
willing  to  release  the  defendant: — Held,  that,  as 
the  release  was  to  be  prepared  by  the  defendant's 
attorney,  and  it  was  averred  that  no  such  release 
was  prepared,  the  plaintiff's  readiness  to  execute 
it  was  immaterial ;  and  the  plea  was  therefore  b'ad, 
as  raising  an  immaterial  issue.  Ib. 

A  declaration  stated,  that,  in  consideration  that 
plaintiff  would   accept  &c.,  defendant  agreed   to 
supply  iron   girders,  of  the  sizes  to  be  shown  in 
drawings  provided  by  plaintiff,  and  to  use  defend- 
ant's best  endeavours  to  deliver  fifty  tons  on  or 
before  the  31st  of  January,  and  fifty  tons  more  on 
or  before,  &c.,  provided  the  drawings  for  the  first 
fifty  tons  were  sent  to  defendant  within  a  certain 
time,  to  wit,  three  days,  and  for  the  remainder 
within    three    weeks.     Declaration    then    averred 
that  plaintiff  did,  within  a  reasonable  time,  duly 
and  according  to  the  agreement,  deliver  drawings  ; 
yet  that  defendant  did  not,  within  a  reasonable 
time,  nor  at  all,  supply  plaintiff.     Plea,  that  plain- 
tiff did  not,  within  the  time  agreed  upon,  duly  and 
according    to    the    agreement,   deliver   drawings, 
&c.: — Held,  bad  on  demurrer,  as  the  proviso  for 
the  delivery  of  the  drawings  within  a  certain  time 
was  not  a  condition  precedent  to  the  plaintiff's 
right  to  recover  ;  and  the  defendant  ought  there- 
fore to  have  traversed  the  delivery  within   a  rea- 
sonable time.    Kingdom  v.  Cox,  15  Law  J.,  N.  S., 
C.  P.,  95. 

In  an  action  upon  an  agreement,  that  M.  should 
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furnish  to  Z.,  within  eight  months,  two  steam- 
engines  of  a  certain  power  and  description,  to  be 
put  on  board  a  vessel,  for  15,000/.,  and  that  Z. 
should  pay  that  sum  for  them  in  the  following 
manner,  viz.  one  fourth  part  on  signing  the  agree- 
ment, one  fourth  part  when  the  engines  were  half 
finished,  one  fourth  part  when  the  engines  should 
be  ready  to  be  put  on  board,  and  one  fourth  part 
when  they  were  completed  and  put  on  board ; 
complaining  that  M.  did  not  furnish  the  engines 
within  eight  months,  it  was  held  that  a  plea, 
stating  that,  although  the  engines  were  half  fin- 
ished according  to  the  agreement,  of  which  Z.  had 
notice,  yet  that  he  did  not  nor  would  pay  the  one 
fourth  part  of  the  price  then  due,  though  requested 
to  do  so,  raised  a  fair  question  of  doubt  as  to  his 
legal  right  to  recover,  and  was  an  issuable  plea. 
Zulueta  v.  Miller,  15  Law  J.,  N.  S.,  C.  P.,  267 ; 
10  Jur.  859. 

Declaration  upon  an  agreement,  by  which,  after 
reciting  the  will  of  the  father  of  plaintiff  and  de- 
fendant, devising  certain  lands  to  defendant,  and 
that  by  a  subsequent  revocation  in  part  of  the  will 
plaintiff  had  been  wholly  unprovided  for,  defend- 
ant agreed  to  permit  plaintiff  to  occupy  the  said 
lands  until  the  29th  September,  1843,  plaintiff 
therefor  paying  on  that  day  to  defendant,  as  he 
thereby  agreed  to  do,  the  sum  of  30Z.  as  rent  for 
the  same,  and  then  to  deliver  up  the  same  to  de- 
fendant; and,  upon  plaintiff  so  quitting  the  pre- 
mises, paying  the  rent,  and  releasing  defendant 
from  all  claims  under  the  will,  defendant  agreed 
that  he  would  pay  to  plaintiff  200/.,  with  interest, 
to  be  calculated  from  the  29th  September  then  in- 
stant; and  it  was  further  agreed,  that  all  deeds  or 
releases  to  be  required  by  defendant  should  be 
prepared  by  the  attorney  for  defendant,  at  his  own 
expense.  Averment  of  mutual  promises,  and  of 
performance  of  the  agreement  by  plaintiff,  and 
that  plaintiff  was  ready  and  willing  to  quit  and  de- 
liver up  the  premises  to  defendant  and  pay  the 
rent,  and  was  ready  and  willing  to  release  defend- 
ant from  all  claim  under  the  will.  Breach,  non- 
payment of  the  said  sum  of  200/.,  with  interest. 
Second  plea,  that  plaintiff  was  not  ready  and  will- 
ing to  quit  and  deliver  up  the  premises,  and  to  pay 
the  rent.  Third  plea,  that  plaintiff  was  not  ready 
and  willing  to  release  defendant  from  all  claim  of 
and  under  the  will : — Held,  first,  that  the  acts  to  be 
done  by  plaintiff  were  not  conditions  precedent 
and  independent  acts,  and  that  it  was  sufficient  to 
aver  readiness  and  willingness  in  the  declaration. 
Giles  v.  Giles,  11  Jur.,  S3— Q.  B. 

Held,  secondly,  that  it  was  necessary  to  aver 
readiness  and  willingness  in  the  declaration,  and, 
therefore,  that  averment  was  traversable.  Ib. 

Held,  thirdly,  that  plaintiff  was  bound  to  pay  the 
rent  and  deliver  up  possession  ;  and,  therefore,  the 
traverse  of  both  those  acts  was  not  too  large.  Ib. 

Held,  fourthly,  that,  inasmuch  as  the  release 
was  to  be  prepared  by  defendant's  attorney,  and 
it  was  averred  in  the  declaration  that  no  release 
was  prepared,  the  readiness  and  willingness  ol 
plaintiff  to  have  executed  it  became  immaterial ; 
and  the  averment  of  readiness  and  willingness  was 
not  traversable.  Ib. 

The  actual  earning  of  freight  under  a  charter" 
party  is  not  a  condition  precedent  to  the  right  o' 
a  ship-broker  to  his  commission  for  procuring  the 
execution  of  the  charter-party.  Hill  v.  Kitching, 
3  C.  B.  299. 

A  local  act  for  paving  and  improving  the  town 


of  Salford  appointed  commissioners  for  putting  it 
nto  execution,  and  authorized  them  to  pave  new 
streets,  and  provided  that  the  expenses  of  such 
new  pavements  should  be  paid  and  reimbursed  to 
;he  commissioners  by  the  owners  or  occupiers  of 
he  land  adjoining  the  streets,  in  manner  therein 
mentioned  ;  and  empowered  the  commissioners  to 
recover  such  expenses  by  action  at  law.  A  sub- 
sequent section  commencing,  "  Provided  always, 
and  be  it  enacted,"  directed,  that,  before  the  com- 
missioners should  cause  the  streets  to  be  paved  as 
aforesaid,  they  should  in  the  first  place  give  notice 
to  the  owner  or  occupier  of  every  house,  land, 
&c.  adjoining  the  street,  requiring  him  to  pave  the 
same  as  the  commissioners  should  direct ;  and  if 
any  such  owner  or  occupier  should  for  six  months 
neglect  to  pave  pursuant  to  the  notice,  then  it 
should  be  lawful  for  the  commissioners,  and  they 
were  thereby  required,  to  cause  the  same  to  be 
done,  and  to  recover  the  expenses  from  such 
owner  or  occupier  as  thereinbefore  mentioned  : — 
Held,  that  the  giving  of  this  notice  was  a  condi- 
tion precedent  to  the  commissioners  executing  the 
paving  themselves  and  charging  the  expenses  on 
the  owner  or  occupier,  and  that  it  must  be  averred 
in  the  declaration  in  an  action  brought  under  the 
act  for  the  recovery  of  such  expenses.  Salford 
(Mayor  <$-e.)  v.  Ackers,  16  M.  &  W.  So  ;  16  Law  J., 
Exch.,  6. 

The  plaintiffs  declared  on  an  agreement  that  the 
defendants  should  furnish  the  plaintiffs  with  a 
steam  engine  by  a  specified  time,  to  be  paid  for  by 
instalments,  payable  at  certain  times  with  refer- 
ence to  the  progress  of  the  work.  Breach,  that 
the  steam  engine  was  not  furnished  by  the  speci- 
fied time.  A  plea  alleging  the  non-payment  of  the 
second  instalment  though  due  with  reference  to 
the  work  done,  according  to  the  terms  of  the  agree- 
ment, was  held  to  be  an  issuable  plea.  Zulueta  v. 
Miller,  4  Dowl.  &  L.  186;  2  C.  B.  895. 

By  articles  of  agreement,  the  defendant  agreed 
to  purchase  land  of  the  plaintiff  for  a  certain  sum, 
and  the  plaintiff  agreed  that  he  would,  within  one 
month  from  the  date  thereof,  or  from  being  re- 
quired so  to  do,  deliver  to  the  defendant  an  ab- 
stract of  title  ;  and  the  defendant  agreed  that  he 
would  pay  a  portion  of  the  purchase-money  on 
signing  the  agreement,  and  the  residue  on  or  before 
a  given  day  (four  years  from  the  date  of  the  agree- 
ment), with  interest  thereon,  payable  half-yearly 
on  certain  days  between  the  date  of  the  agreement 
and  the  day  fixed  for  the  payment  of  the  residue  : 
— Held,  that  the  delivery  of  the  abstract  was  not 
a  condition  precedent  to  the  plaintiff's  right  to 
enforce  payment  of  the  half-yearly  interest.  Dicker 
v.  Jackson,  12  Jur.  541— C.  P. 

Where  the  words  "terms,  cash,"  are  inserted 
in  a  contract,  payment  on  delivery  is  not  a  condi- 
tion precedent.  Nelson  v.  Patrick,  2  Car.  &  K. 
641— Wilde. 

Upon  a  negotiation  between  A.  &  B.,  for  an  ex- 
change of  advowsons,  A.  agrees  to  pay  to  the  agent, 
C.,  100/.,  one-third  down,  the  remaining  two-thirds 
when  the  abstract  of  conveyance  is  drawn  out. 
The  one-third  is  paid.  A.  delivers  an  abstract  of 
his  title,  but  no  abstract  is  delivered  on  the  part  of 
B.,  and  the  negotiation  drops.  C.  cannot  maintain 
an  action  against  A.  for  the  remaining  two-thirds  of 
his  commission,  the  event,  on  the  happening  of 
which  his  right  to  it  was  to  arise,  not  having  oc- 
curred. Alder  v.  Boyle,  4  C.  B.  635. 

Declaration  in  covenant  stated  that  plaintiff,  by 
indenture,  granted  to  the  defendant  all  the  coals 
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and  mines  of  coal  under  certain  land  ;  that  defend- 
ant covenanted  to  pay  the  plaintiff,  as  the  price  of 
the  coal  so  granted,  40Z.  for  every  statute  acre  of 
the  said  coal  which  should  be  found  under  the  said 
lands ;  and  until  the  said  price  should  be  fully 
paid,  to  pay  plaintiff  40/.,  part  of  the  said  price, 
in  each  year,  by  two  equal  half-yearly  instalments, 
whether  the  whole  of  an  acre  of  coal  should  be 
gotten  in  every  such  year  or  not.  Averment,  that, 
at  the  time  of  the  making  of  the  indenture,  there 
were  under  the  said  lands  divers,  to  wit,  fourteen 
acres  of  coal,  and  that  divers,  to  wit,  thirteen  acres 
of  the  said  coal,  still  remained  under  the  said  lands, 
and  that  40?.,  for  two  of  the  half-yearly  instalments 
of  the  said  price  for  the  coal  aforesaid,  became  due 
and  still  was  in  arrear  and  unpaid  to  the  plain- 
tiff:— Held,  on  error,  in  the  Exchequer  Chamber, 
reversing  the  judgment  of  the  Court  of  Exchequer, 
that  the  rinding  of  coal  was  not  a  condition  prece- 
dent to  the  plaintiff's  recovering  the  annual  sum  of 
40L  Jowett  v.  Spencer,  1  Exch.  Rep.  647;  17  L.  J., 
Exch.,  367. 

Declaration  stated,  that,  by  agreement  between 
plaintiff  and  defendant,  two  brothers,  defendant, 
in  consideration  of  natural  affection,  and  for  other 
considerations  him  moving,  agreed  to  permit  plain- 
tiff to  occupy  lands  of  defendant  to  the  29th  of  Sep- 
tember, plaintiff  paying  a  sum  named  as  rent  on 
that  day,  as  he  thereby  agreed  to  do,  and  then  to 
deliver  up  the  premises  to  defendant;  and  upon 
plaintiff  so  quitting  the  premises,  paying  the  rent, 
and  releasing  defendant  from  all  claims  under  the 
father's  will,  and  quit  and  claim  to  all  lands  which 
were  of  the  father,  which  plaintiff  agreed  to  do, 
plaintiff  would  pay  200Z.,  with  interest,  from  the 
29th  of  September;  and  it  was  agreed  that  all 
deeds  and  releases  to  be  required  by  defendant 
should  be  prepared  by  his  attorney,  at  his  expense. 
Averment  of  mutual  promises,  and  that  plaintiff, 
on  the  29th  of  September,  was  ready  and  willing 
to  deliver  up  the  premises  to  defendant,  and  to  pay 
the  rent,  and  was  at  all  times,  from  the  making  of 
the  agreement,  ready  and  willing  to  release,  &c.; 
that  although  the  29th  of  September,  and  a  rea- 
sonable time  thence  for  the  payment  of  the  200/., 
had  elapsed,  and  no  release  was  prepared  by 
defendant's  attorney,  defendant  had  not  paid  the 
200/.  with  interest.  Plea,  that  plaintiff  was  not 
ready  and  willing  to  quit  and  deliver  up,  and  to  pay 
the  rent.  On  special  demurrer — Held,  that  the  per- 
formance of  plaintiff's  promises,  and  that  of 
defendant's  undertaking  to  pay,  were  conditions 
concurrent ;  therefore  the  averment  in  the  decla- 
ration of  readiness  and  willingness  was  sufficient, 
without  averment  of  actual  performance;  but  that 
such  averment  of  readiness,  &c.,  was  material,  and 
consequently  the  traverse  in  the  plea  answered  the 
declaration  ;  and  that  the  plea  was  not  double,  be- 
cause plaintiff  was  bound  to  be  ready,  &c.,  both 
to  pay  and  to  deliver  possession,  and  the  plea  cast 
on  the  defendant  no  more  proof  than  was  necessary 
to  maintain  the  declaration.  Giles  \.  Giles,  9  Q. 
B.  164. 

Another  plea  traversed  plaintiff's  readiness  and 
willingness  to  release.  On  special  demurrer — 
Held  bad,  because  it  was  averred,  in  the  declara- 
tion, that  no  release  was  prepared  by  defendant's 
attorney,  as  provided  in  the  agreement,  and  there- 
fore plaintiff's  readiness  to  execute  it,  if  prepared, 
was  immaterial.  Ib. 

In  an  action  on  a  charter-party,  made  between 
the  plaintiffs  and  the  defendant,  the  declaration 
alleged,  as  a  breach,  that  the  defendant  did  not 


ship  a  full  cargo  of  linseed,  according  to  the  terms 
of  the  charter-party.  The  defendant  pleaded, 
setting  forth  the  charter-party,  which  stated,  that 
it  was  mutually  agreed  between  the  plaintiffs,  as 
original  charterers  of  the  vessel,  called  the  Dove, 
A.  1,  now  at  sea,  having  sailed  three  weeks  ago, 
and  the  defendant,  that  the  said  ship  should  sail 
to  Marseilles,  and  there  load  a  full  cargo  of  lin- 
seed, and  should  then  proceed  to  one  safe  port  in 
the  United  Kingdom,  and  deliver  the  same  on. 
being  paid  freight.  Averment,  that,  upon  the 
making  of  the  said  charter-party,  time  was  an 
essential  part  of  the  contract,  and  that  the  proba- 
ble situation  of  the  vessel,  with  reference  to  the 
date  of  her  sailing,  was  also  a  material  and  neces- 
sary part  of  the  contract;  that,  at  the  making  of 
the  charter-party,  the  vessel  had  not  sailed  three 
weeks  before,  but,  on  the  contrary,  had  sailed  at 
a  materially  and  unreasonably  later  time,  to  wit, 
one  week  later,  which  plaintiffs,  at  the  time  of  the 
making  of  the  charter-party,  knew,  wherefore  the 
defendant  declined  to  load  any  cargo: — Held,  on 
motion  for  judgment  non  obstante  verdicto,  that 
the  fact  of  the  vessel  having  sailed  three  weeks 
was  a  condition  precedent  to  the  defendant's  lia- 
bility to  load,  and  that  the  defendant  was  entitled 
to  judgment.  Olive  v.  Booker,  17  L.  J.,  Exch.,  21. 

Semble,  per  Parke,  B.,  that  the  averment  of 
the  plaintiff's  knowledge  was  an  immaterial  aver- 
ment. Ib. 

Agreement  for  a  lease  of  five  years,  from  the 
1st  of  April,  1840,  the  landlord  undertaking  to 
erect,  by  that  time,  a  new  warehouse  on  part  of 
the  ground  to  be  demised,  and  to  put  the  old 
warehouse  in  repair,  the  amount  of  rent  to  be 
determined  with  reference  to  the  amount  of  the 
landlord's  expenditure  on  the  buildings.  The 
new  building  was  not  erected,  nor  the  old  ware- 
house repaired,  on  the  1st  of  April;  but  no  objec- 
tion was  made  by  the  intended  lessees,  who  then 
occupied  part  of  the  premises  under  a  former 
agreement,  and  shortly  afterwards  the  whole  pre- 
mises were  destroyed  by  fire.  In  such  circum- 
stances— Held,  upon  a  bill  filed  by  the  landlord 
for  specific  performance  of  the  agreement,  and 
for  the  defendants  to  rebuild  the  premises,  and  to 
accept  a  lease,  that  it  was  a  condition  precedent, 
that  the  premises  should  be  put  in  repair  before 
the  lease  was  granted,  and  that,  as  the  landlord 
had  not  performed  his  engagement  within  the 
time  limited,  the  contract  could  not  be  enforced 
in  equity,  and  the  bill  dismissed.  Counter  v. 
Macpherson,  5  E.  F.  Moo.  83. 

Mutuality.] — Where  H.  contracts  to  furnish  R. 
with  a  reasonable  quantity  of  work  at  a  fixed  rate 
of  wages,  and  R.  is  bound  not  to  work  for  any 
other  person  or  persons  for  a  period  of  seven 
years: — Held,  that  there  is  a  mutuality  of  con- 
tract implied,  and  that  H.  would  be  bound  to 
furnish  work  for  the  whole  period  of  seven  years. 
Hartley  v.  Cummings,  2  Car.  &  K.  433— Erie. 

The  plaintiffs  agreed  in  writing  with  L.,  that  he 
should  serve  them  for  seven  years  as  a  crown-glass 
maker — that  he  should  not,  during  that  term, 
work  for  any  other  person  without  their  license — 
that  they  might  deduct  from  his  wages  any  fine 
he  might  incur  for  breach  of  their  rules — that, 
during  any  depression  of  trade,  he  should  be  paid 
a  moiety  of  his  wages — that,  if  he  should  be  sick 
or  lame,  the  plaintiffs  should  be  at  liberty  to  em- 
ploy any  other  person  in  his  stead  without  paying 
him  any  wages — that  the  plaintiffs  should  pay  him 
so  long  as  he  should  be  employed  and  work  as  a 
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crown-glass  maker  certain  wages  by  the  piece 
and  81.  a  year  in  lieu  of  house-rent  and  firing 
and  that  the  plaintiffs  should  have  the  option  o 
dismissing  him  from  their  service  on  giving  hin 
a  month's  notice  or  a  month's  wages: — Held 
that  this  agreement  bound  the  plaintiffs  to  emplo 
M.  during  the  seven  years,  subject  to  the  abov 
power  of  dismissal — that  there  was,  therefore, 
good  consideration  for  L.'s  contract  to  serve  fo 
seven  years,  and  the  agreement  was  not  in  unlawfu 
restraint  of  trade.  Pilkington  v.  Scott,  15  M.  & 
W.  657. 

The  plaintiff  agreed  with  T.  P.,  in  writing 
among  other  things,  that  T.  P.  should,  for  seven 
years,  serve  the  plaintiff  and  his  partner  or  part 
ners  for  the  time  being,  or  such  of  them  as  shouk 
carry  on  the  trade  of  a  glass  and  alkali  manufac 
turer,  then  carried  on  by  the  plaintiff;  that  T.  P 
should  not  absent  himself  from  such  service  with 
out  the  license  of  such  persons  so  carrying  on  the 
business,  nor  serve  other  persons  during  the  term 
that  the  plaintiff  should,  during  the  term  T.  P 
continued  employed,  pay  him  II.  4s.  per  week,  for 
1200  tables,  and  other  rates  for  extra  tables,  anc 
when  tables  were  not  wanted  should  find  him 
other  work,  so  that  he  should  not  earn  less  than 
11.  4s.  per  week,  except  when  a  furnace  was  out 
when  he  should  have  II.  Is.  per  week;  and  in 
case  T.  P.  should  become  incapacitated  to  perform, 
or  should  fail  to  perform  such  work,  or  if  the 
plaintiff  or  his  partner,  &c.,  should  discontinue  the 
business  during  the  seven  years,  then  that  they 
should  be  able  to  employ  other  persons,  and 
should  not  be  bound  to  pay  anything  to  T.  P.: — 
Held,  that  this  agreement  was  not  void,  either  for 
want  of  mutuality,  or  as  being  in  restraint  of  trade. 
Hartley  v.  Cummings,  12  Jur.  57;  17  L.  J.,  C 
P.,  84. 

Plaintiff  declared  upon  a  contract  by  defendant, 
then  holding  land  for  a  term  of  years,  to  assign  ali 
his  interest  to  plaintiff  on  payment  by  plaintiff, 
within  seven  years  from  a  day  named,  of  140Z. 
Breach,  that  before  the  seven  years  had  expired 
defendant  assigned  all  his  interest  to  a  stranger. 
On  special  demurrer — Held,  first,  that  it  was  not 
necessary  that  the  declaration  should  aver  tender 
of  money,  or  request  by  plaintiff,  or  plaintiff's 
readiness  to  accept  an  assignment.  Lovilock  v. 
Franklyn,  8  Q.  B.  371. 

Held,  secondly,  that  the  breach  as  laid  was  a 
good  ground  of  action,  the  defendant  having  inca- 
pacitated himself  from  performing  the  contract  it 
called  on.  Ib. 

Price  fixed  by  Arbitration.]  — Declaration  upon 
an  agreement  in  writing  not  under  seal,  by  which 
plaintiff  agreed  to  let  to  defendant  the  house  at  L., 
and  the  free  and  exclusive  right  of  sporting  over 
plaintiff's  farms  for  two  years ;  and  defendant 
agreed  to  pay  all  expenses  incident  to  the  pre- 
servation of  the  game,  and  to  make  satisfaction  to 
plaintiff's  tenants  for  any  damage  done  by  the 
game  upon  the  farms,  the  amount  of  such  damage 
to  be  ascertained  by  two  indifferent  persons,  one  to 
be  chosen  by  each  party;  and,  in  the  event  of 
disagreement  between  the  referees,  by  an  umpire 
to  be  chosen  by  them.  Averment,  that,  during 
the  said  two  years  defendant  preserved  game  on 
the  said  farms,  and  exercised  and  enjoyed  his  said 
free  and  exclusive  license  and  right  of  sporting 
over  the  said  farms.  That  defendant  was  requested 
by  plaintiff  to  choose  and  nominate  within  a  reason- 
able time  some  indifferent  person  on  his  part,  to 
ascertain,  together  with  one  indifferent  person  to 


be  chosen  and  nominated  on  behalf  of  plaintiff,  the 
amount  of  damage  done  to  the  farms  by  the  game 
preserved  by  defendant.  That,  although  one  in- 
different person  on  behalf  of  the  other  party  was 
chosen  and  nominated,  and  notice  thereof  given  to 
defendant,  and  although  defendant  was  requested 
by  plaintiff  to  apprise  plaintiff  within  a  reasonable 
time  of  the  name  and  address  of  some  person 
chosen  and  appointed  by  defendant  to  act  as  re- 
feree on  his  part,  and  to  give  the  time  and  place 
for  meeting  to  ascertain  the  damage  ;  yet  defend- 
ant never  gave  notice  to  plaintiff  of  any  person 
chosen  or  nominated  on  his  part  to  ascertain  the 
amount  of  such  damage,  nor  hath  defendant  made 
satisfaction  to  any  amount  to  plaintiff  for  the 
damage  so  done  by  the  said  game.  Averment, 
that  the  referee  on  behalf  of  plaintiff  ascertained 
the  amount  of  the  damage,  and  that  defendant  was 
requested  by  plaintiff  to  make  satisfaction  for  the 
same  ;  yet  defendant  neglected  so  to  do,  or  to 
make  any  satisfaction  to  plaintiff  for  the  said 
damage.  Plea,  that,  although  notice  that  one  in- 
different person  on  behalf  of  the  other  of  the  said 
parties  had  been  chosen  and  nominated,  was  given 
to  defendant,  yet  such  notice  was  not  given  to 
defendant  within  such  reasonable  time  as  in  the 
declaration  mentioned.  It  appeared  that  the  re- 
feree on  behalf  of  plaintiff  had  ascertained  the 
amount  of  the  damage  done.  The  jury  found  a 
verdict  for  plaintiff  on  all  the  issues  but  the  eighth, 
on  which  they  found  for  defendant,  and  they  in- 
cluded in  their  verdict  the  damage  done  by  rabbits 
as  well  as  by  game : — Held,  on  motion  to  arrest 
the  judgment,  1st,  that  the  declaration  sufficiently 
showed  a  breach  of  the  agreement;  and  by  Lord 
Benman,  C.  J.,  the  stipulation  to  choose  and  nomi- 
nate a  referee  implied  notice  thereof  to  the  other 
party.  Thomas  V.Fredericks,  11  Jur.  942;  16  Law 
J.,  Q.  B.,  393. 

Held,  2dly,  that  the  agreement  to  let  the 
shooting,  though  it  did  not  pass  the  right,  was 
not  void ;  and  that  the  declaration  was  not  bad 
for  not  showing  a  grant  by  deed,  as  it  stated  the 
right  to  have  been  enjoyed  during  the  period 
agreed  for.  Ib. 

Held,  that  defendant  was  not  entitled  to  a  new 
trial  on  the  ground  that  the  damage  by  rabbits 
was  included  in  the  assessment  of  the  damages, 
alaintiff  having  offered  to  rectify  the  mistake.  Ib. 

Held,  on  motion  for  judgment  non  obstante 
veredicto,  that  defendant  having  refused  to  ap- 
Doint  a  referee  on  his  part,  it  was  immaterial 
whether  plaintiff  chose  a  referee,  or  notified  his 
choice  at  any  time.  Ib. 

Agreement  for  the  sale  of  crops,  the  price  to  be 
jaid  on  the  5th  June,  the  valuation  to  be  made  by 
;wo  persons,  one  named  by  each  party,  and,  if 
,hey  disagree,  by  a  third  person,  to  be  named  by 
them  before  entering  upon  the  valuation ;  the 
valuation  to  be  made  by  the  3d  June,  and  each 
>arty  to  appoint  a  referee  by  the  31st  May;  and 
n  case  either  party  neglects  or  refuses  to  nomi- 
nate a  referee  within  the  time  appointed,  the  re- 
"eree  of  the  other  party  alone  to  make  a  final  de- 
cision : — Held,  that  the  nomination  of  a  referee 
ncluded  notice  of  it  to  the  other  party;  and, 
herefore,  that  a  nomination  on  the  31st  of  May, 
nd  notice  of  it  to  the  other  party  on  the  1st  June, 
id  not  satisfy  the  agreement.  Tew  v.  Harris. 
1  Jur.  947— Q.  B. 

Plea  in  an  action  on  a  promissory  note  stated, 
bat,  by  agreement,  made  on  30th  March,  1844, 
etween  plaintiff  and  C.  of  the  one  part,  and  de- 
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fendants  of  the  other  part,  after  reciting  that  C. 
was  the  tenant  of  a  farm,  and  that  C.  and  plain- 
tiff were  entitled  to  the  fixtures  and  growing 
crops  of  the  farm,  and  that  they  had  agreed  with 
defendants  for  the  transfer  and  sale  thereof  to 
them  at  the  sum  of  501.  paid  down,  and  such 
valuation  as  thereinafter  mentioned,  it  was  wit- 
nessed, that,  in  consideration  of  50/.,  C.  and  plain- 
tiff did  transfer  the  farm,  and  also  in  consideration 
of  such  sum  of  money  as  should  be  found  by  the 
valuers  thereinafter  named  to  be  the  value  of  the 
way-going  crop  having  been  secured  to  be  paid  to 
C.  and  plaintiff  by  defendants  on  the  1st  Septem- 
ber, 1844,  C.  and  plaintiff  did  sell  the  way-going 
crop  ;  and  that  the  parties  thereto  appointed  two 
valuers,  such  valuation  to  be  binding  and  conclu- 
sive. That,  on  the  1st  April,  1844,  it  was  further 
agreed,  that  the  valuation  of  the  crop  of  corn 
should  be  made  and  perfected  immediately,  and 
the  amount  thereof  secured  by  a  promissory  note, 
but  that  such  valuation  should  be  revised  by  the 
said  valuers  afterwards,  to  wit,  on  the  1st  August 
then  next  ensuing;  and,  if  any  alteration  should 
be  made  therein,  the  said  parties  mutually  agreed 
to  abide  by  the  same,  and  to  pay  and  receive  the 
amount  thereof  so  to  be  ascertained.  Averment, 
that  the  valuers  made  their  valuation,  and  there- 
upon defendants  made  and  delivered  to  plaintiff 
the  promissory  note  for  securing  payment  of  the 
sum  of  41Z.  Os.  Sd.  That,  after  making  the  said 
promissory  note,  and  before  the  same  became  due, 
to  wit,  on  the  2d  August,  1844,  the  said  valuers, 
in  further  pursuance  of  the  said  agreement  and 
memorandum,  and  under  and  by  virtue  of  the 
authority  thereby  given  them,  revised  the  said 
valuation  of  the  said  way-going  crop,  and  valued 
the  same  at  a  sum  less  than  the  amount  of  the 
first  valuation.  On  the  trial,  the  following  memo- 
randum, signed  by  plaintiff  on  the  20th  August, 
was  tendered  in  evidence  for  the  purpose  of  show- 
ing that  plaintiff  had  acquiesced  in  the  valuation 
made  on  the  2d  August,  but  was  rejected  for  want 
of  a  stamp.  "  This  note  is  to  be  subjected  to  the 
revised  valuation  of  Messrs.  T.  &  K.,  and  will  be 
more  or  less  than  417.  Os.  8d.,  according  as  they 
value  the  corn. — N.  B.  The  note  was  given  up  to 
me  by  Mr.  W.  this  20th  August,  1844."  The 
original  and  subsequent  agreements  had  been 
given  in  evidence,  properly  stamped : — Held, 
first,  that  the  revision  of  the  valuation  on  the 
2d  August  was  not  made  in  pursuance  of  the 
agreement  of  the  1st  April,  the  time  fixed  for  the 
revision  being  of  the  essence  of  the  contract; 
and,  therefore,  the  plea,  though  it  stated  the  days 
under  a  videlicet,  was  not  proved.  Marshall  v. 
Powell,  11  Jur.  61;  16  Law  J.,  Q.  B.,  5. 

Held,  secondly,  that  the  memorandum  was  ad- 
missible without  a  stamp,  not  being  an  "  agree- 
ment, or  any  minute  or  memorandum  of  an  agree- 
ment," or  "evidence  of  a  contract,"  within  stat. 
55  Geo.  3,  c.  184,  schedule,  part  1,  tit.  "Agree- 
ment." Wightman,  J.,  doubting.  Ib. 

Where  by  the  terms  of  an  agreement,  dated  the 
25th  of  May,  the  defendant  agreed  to  purchase 
certain  growing  crops  of  the  plaintiff,  the  price  to 
be  paid  on  the  5th  of  June.,  the  valuation  to  be 
made  by  the  3d  of  June,  by  two  persons,  one 
named  by  each  party,  by  the  31st  of  May  ;  and  in 
case  either  party  neglected  or  refused  to  nominate 
a  referee  within  the  time  appointed,  the  referee  of 
the  other  party  alone  to  make  a  final  decision  : — 
Held,  that  the  word  "nominate"  meant  not  only 
the  choice  of  a  referee,  but  the  communication  of 
the  appointment  to  the  other  party,  and  that  an 


appointment  to  the  defendant  by  letter,  which 
reached  him  on  the  1st  of  June,  did  not  entitle  the 
plaintiff  to  proceed  ex  parte,  within  the  meaning 
of  the  agreement.  Tew  v.  Harriss,  17  L.  J.,  Q. 
B.,  1. 

Contracts  within  the  Statute  of  Frauds.] — A.j 
being  desirous  of  putting  out  a  child  to  nurse, 
went  to  B.  for  that  purpose.  B.  offered  to  take  the 
child  for  a  year,  at  a  guinea  per  month ;  but  A. 
objected  that  it  would  not  be  fair  to  take  it  for  the 
first  twelvemonth  at  that  rate,  and  not  to  continue 
it.  It  was  then  ultimately  agreed  that  B.  should 
keep  the  child  at  a  guinea  per  month,  the  child  to 
continue  with  B.  so  long  as  A.  should  wish  : — Held, 
that  this  was  a  contract  not  within  the  Statute  of 
Frauds,  and,  therefore,  might  be  sued  upon,  al- 
though not  in  writing.  Souch  v.  Saubridge,  15 
Law  J.,  N.  S.,  C.  P.,  170;  10  Jur.  357. 

A.  agreed  by  writing  to  receive  B.as  clerk,  &c., 
in  consideration  of  B.  paying  him  a  premium  of 
300/.,  and  to  pay  him  a  salary  at  the  following 
rates,  viz. — for  the  first  year,  70Z.;  for  the  second, 
90/.;  for  the  third,  110Z.;  for  the  fourth,  1301.;  for 
the  fifth  and  following  years,  150Z.;  and,  in  the 
case  of  the  death  of  either,  to  return  150/.  At  or 
just  before  the  execution  of  this  agreement  B.  said 
to  A.  that  it  would  be  convenient  for  him  to  re- 
ceive his  salary  quarterly,  and  during  the  first 
three  years  the  salary  was  so  paid  : — Held,  in  an. 
action  for  work  and  labour  and  wages  for  the  first 
quarter's  salary  in  the  fourth  year,  that  this  was 
an  agreement  within  the  4th  section  of  the  Statute 
of  Frauds,  and  could  not  be  varied  by  the  conver- 
sations or  acts  of  the  parties  ;  that  under  it  the 
salary  was  payable  at  the  end  of  every  year;  and 
that  A.  could  not  recover  pro  rata  before  the  expi- 
ration of  the  year.  Giraud  v.  Richmond,  15  Law 
J.,  N.  S.,  C.  P.,  180;  10  Jur.  360. 

An  agreement  was  made  and  signed  between 
plaintiff  and  A.  S.,  the  daughter  of  defendant,  by 
which,  in  consideration  of  deposit-money  paid  by 
plaintiff  in  part  of  the  consideration,  A.  S.  agreed 
to  sell  to  plaintiff  for  a  certain  sum  her  interest  in 
a  public-house,  conditionally,  that,  if  plaintiff  was 
not  accepted  as  tenant  by  the  landlord  upon  the 
same  terms  she  occupied  the  same,  the  deposit- 
money  should  be  returned  and  the  agreement  can- 
celled. At  the  same  meeting  between  the  parties, 
but  after  the  agreement  had  been  written  and 
signed,  the  following  memorandum  was  written 
on  the  back  of  the  agreement,  and  signed  by  de- 
fendant : — "  I  hereby  undertake  that  my  daughter, 
A.  S.,  shall  perform  all  the  covenants  and  condi- 
tions named  in  the  annexed  agreement,  and  hold 
and  consider  myself  responsible  for  her:" — Held, 
that  the  whole  formed  one  transaction,  and  the 
memorandum  and  agreement  might 'be  read  to- 
gether; and,  therefore,  there  was  disclosed  a  suf- 
ficient consideration  for  the  defendant's  promise 
to  satisfy  the  Statute  of  Frauds.  Coldham  v.  Show- 
ier, 15  Law  J.,  N.  S.,  C.  P.,  261;  10  Jur.  562. 

By  an  act  of  Parliament  trustees  were  created 
for  the  purpose  of  building  a  bridge,  and  it  pro- 
vided that  persons  who  should  agree  to  give  or 
lend  any  money  towards  carrying  the  act  into 
execution  should  pay  the  same  to  the  treasurer  of 
the  trustees  as  they  should  direct.  In  an  action 
against  a  defendant,  who  had  agreed  to  lend  the 
trustees  251.,  for  non-payment  of  calls, — Held, 
that  an  agreement  to  lend  the  25/.  might  be  in- 
ferred from  a  paper  signed  by  defendant,  which 
referred  to  an  engagement  to  subscribe  a  certain 
sum  therein  set  against  his  name,  coupled  with 
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proof  of  payment  by  him  of  an  earlier  call  cor- 
responding to  that  on  251.,  and  of  his  taking  a 
receipt  for  a  call  on  a  loan  of  that  sum  ;  and  that 
such  agreement  was  not  within  sect.  4  of  the 
Statute  of  Frauds,  29  Car.  2,  c.  4,  though  a  pros- 
pectus had  previously  issued  stating  that  the  whole 
sum  would  not  be,  nor  was  it,  called  for  within  a 
year.  Miles  v.  Bough,  3  Railw.  Cas.  668 — Q.  B. 

Within  the  Statute  of  Frauds.]  — A  contract  for 
the  maintenance  of  a  child  at  the  defendant's  re- 
quest, to  enure  "so  long  as  the  defendant  shall 
think  proper,"  is  a  contract  upon  a  contingency, 
the  performance  of  which  is  not  necessarily  to 
take  place  beyond  the  space  of  a  year,  and,  there- 
fore, within  the  fourth  section  of  the  Statute  of 
Frauds.  Souch  v.  Strawbridge,  2  C.  B.  SOS. 

Semble,  per  Tindal,  C.  J.,  that  the  statute  does 
not  apply  where  the  action  is  brought  upon  an 
executed  consideration.  Ib. 

A  parol  agreement  is  sufficient  to  convert  a  sepa- 
rate into  a  joint  debt,  such  an  agreement  not  being 
"  a  promise  to  answer  the  debt  of  another"  within 
the  Statute  of  Frauds,  but  the  creation  of  a  new 
debt  in  consideration  of  the  former  being  extin- 
guished. Ex  parte  Lane,  1  De  Gex,  300  ;  16  Law 
J.,  Bank.,  4. 

A.  enters  the  service  of  B.  under  a  written 
agreement  as  follows  : — "I  agree  to  receive  you 
as  clerk  in  my  establishment  in  consideration  of 
your  paying  me  a  premium  of  300Z.,  and  to  pay 
you  a  salary  at  the  following  rates,  viz.  for  the 
first  year  70/.,  for  the  second  90/.,  for  the  third 
HO/.,  for  the  fourth  130/.,  and  150Z.  fbr  the  fifth 
and  following  years  that  you  may  remain  in  my 
employment : — Held,  that  the  agreement  was  one 
that,  by  the  Statute  of  Frauds,  was  required  to  be 
in  writing  ;  that  there  being  a  precise  stipulation 
for  yearly  payments,  evidence  was  not  admissible 
to  show  that,  at  or  after  the  time  the  letter  con- 
taining it  was  sent  by  B.  to  A.,  it  was  verbally 
agreed  that  the  salary  should  be  paid  quarterly, 
and  that  the  facts  of  the  payments  having  usually 
been  made  quarterly,  did  not  vary  the  rights  of 
the  parties  under  the  agreement.  Giraud  v.  Rich- 
mond, 2  C. B.  835. 

A  contract  for  the  sale  of  shares  in  a  projected 
railway  is  not  within  the  Statute  of  Frauds.  Tem- 
pest v.  Kelner,  3  C.  B.  249. 

Legality  generally.}  —  Declaration  in  debt  al- 
leged, that,  by  agreement  made  on  25th  Septem- 
ber, 1834,  between  plaintiff  and  defendant  in 
consideration  of  7800/.  payable  as  after-mentioned, 
plaintiff  did  sell,  assign,  transfer,  and  make  over 
all  his  right,  title,  and  interest  in  and  to  the  ser- 
vices and  labour  of  153  apprenticed  labourers, 
formerly  slaves,  belonging  to  plaintiff,  for  and 
during  the  term  of  their  apprenticeship,  to  defend- 
ant, his  heirs,  executors,  or  assigns,  and  engaged 
to  warrant  and  defend  him  from  all  claims  and 
demands  on,  and  otherwise  as  far  as  was  in  plain- 
tiff's power  to  guarantee,  the  undisturbed  pos- 
session of  the  services  of  such  labourers  accord- 
ing to  law,  and  defendant  promised  to  pay  plaintiff 
the  7SOO/.  in  six  instalments  of  1300/.,  at  specified 
c.nnual  periods,  and  it  was  agreed  that,  in  case  of 
failure  in  the  regular  payment  of  any  instalment, 
plaintiff  should  be  entitled  to  reclaim  the  services 
of  such  labourers  during  the  remaining  term  of 
apprenticeship,  and  the  services  should  revert  to 
plaintiff,  defendant  remaining  liable  for  such  sums 
as  should  be  then  due  for  the  value  or  hire  of  the 
labour  during  such  period  as  defendant  should 
have  received  the  services  at  the  rate  of  1300J. 


per  annum.  Averment,  that  defendant  had  the 
services,  to  wit,  from  the  time  of  making  the 
agreement  for  and  during  the  term  of  the  appren- 
ticeship, and  plaintiff  was  always  ready  and  willing 
to  warrant,  &c.,  and  did  warrant,  &c.,  and  other- 
wise guarantee,  &c.,  (in  the  terms  of  the  agree- 
ment), and  defendant  had  undisturbed  possession, 
&c.,  during  the  term,  but  although  defendant  paid 
four  of  the  instalments,  and  the  time  for  paying 
the  other  two  had  elapsed,  he  did  not  pay,  &c.: — 
Held  by  the  Court  of  Queen's  Bench,  on  objection 
taken  upon  argument  of  demurrer  to  a  plea  that  it 
did  not  appear,  and  the  Court  in  the  absence  of 
express  statements,  that  the  agreement  was  in  any 
respect  contrary  to  the  law  of  England  generally, 
or  to  stat.  3  &  4  Will.  4,  c.  73,  s.  130,  that,  if  the 
validity  of  the  agreement  depended  on  sect.  10, 
plaintiff  was  not  bound  to  state  that  any  act  of 
assembly,  &c.,  mentioned  in  that  clause,  had  been 
made  and  complied  with,  or  that  none  had  been 
made,  and  that  the  declaration  was  good.  Judg- 
ment affirmed  by  the  Court  of  Exchequer  Chamber. 
Mittleholzer  v.  Fullarton,  6  Q.  B.  989. 

Third  plea  to  the  above  declaration,  that,  du- 
ring the  term  for  which  the  services  were  trans- 
ferred and  before  either  of  the  last  instalments 
became  due,  plaintiff,  against  the  will  of  defend- 
ant, removed  the  labourers  from  his  plantation  to 
that  of  plaintiff,  and  there  detained  them  from 
thence  hitherto,  and  defendant  has  never  had  their 
services  since  the  removal ;  and  further,  that  de- 
fendant declined  to  pay  the  last  two  instalments, 
and  failed  in  the  regular  payment  of  one,  and 
thereupon  the  services  of  the  labourers  reverted 
to  plaintiff  according  to  the  agreement ;  and  that 
all  sums  due  at  the  time  of  such  failure  for  the 
value  or  hire  of  the  labour  while  defendant  had 
their  services  were  paid  : — Held,  by  the  Court  of 
Queen's  Bench  on  demurrer,  a  bad  plea,  as  not 
showing  that  the  plaintiff  exercised  his  right  to  re- 
claim on  default  made  by  the  defendant.  Judg- 
ment affirmed  by  the  Court  of  Exchequer  Cham- 
ber. Ib. 

First  plea,  that,  before  either  of  the  last  two 
instalments  became  due,  the  agreement  was  re- 
scinded by  and  with  the  consent  of  plaintiff  and  de- 
fendant. Fourth  plea,  that  the  agreement  was  made 
at  Berbice,  in  British  Guiana,  between  British 
subjects,  and  was  made  for  the  purpose  of  trans- 
ferring, and  purported  to  transfer,  the  services  of 
the  153  labourers,  during  their  term  of  apprentice- 
ship, according  to  the  statute.  That,  after  such 
agreement,  defendant  had  the  services  till  the  1st 
of  August,  1838;  that  in  July,  1S38,  the  governor 
and  council  of  Berbice,  according  to  the  statute 
and  the  usages  of  the  colony,  made  an  ordinance 
that  all  persons  who,  on  the  1st  of  August,  1838, 
were  apprenticed  labourers,  should  from  that  day 
be  discharged  from  such  apprenticeship,  and  that, 
before  breach  of  the  agreement,  the  labourers 
were  discharged,  &c.,  and  the  parties  to  the  said 
agreement  were  prevented  and  prohibited  by  the 
authority  aforesaid  from  further  performing  the 
same.  Averment,  that  defendant  paid  the  instal- 
ments for  the  whole  time  during  which  he  had 
and  could  by  law  have  the  services.  Replication 
to  first  plea,  that  the  agreement  was  not  by  and 
with  the  consent  of  plaintiff  and  defendant  re- 
scinded. To  fourth  plea,  that  the  parties  were 
not  prevented  or  prohibited  by  authority  of  the 
said  ordinance  from  further  performing  the  agree- 
ment. Issues  thereon.  On  a  special  case,  setting 
forth  the  pleadings,  and  stating  that  the  ordinance 
was  made  as  pleaded, — Held,  by  the  Court  of 
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Queen's  Bench,  that  the  act  of  the  colonial  go- 
vernment determining  the  apprenticeship  was  not 
such  a  consent  of  British  subjects  in  the  colony  as 
would  support  the  averment  of  first  plea  ;  and  as  to 
fourth  plea,  that  the  agreement  was  not  a  contract 
of  hiring  and  letting,  but  an  absolute  contract  for  a 
sale  and  transfer  of  plaintiff's  right  to  the  services 
for  a  gross  sum  of  money,  due  in  praesenti,  though 
payable  by  instalments  ;  and  that  plaintiff  was  en- 
titled to  the  last  two  instalments,  though  the  legis- 
lature had  determined  the  apprenticeship  before 
they  became  due ;  and  that  both  issues  must  be 
found  for  plaintiff,  and  judgment  entered  accord- 
ingly. Judgment  affirmed  by  the  Court  of  Ex- 
chequer Chamber.  Ib. 

Second  plea,  that  the  agreement  was  made  in 
Guiana.  &c.,  and  for  the  purpose,  &c.  (as  in  fourth 
plea) ;  and  that,  before  the  agreement,  an  ordi- 
nance was  made  by  the  government  of  the  colony, 
under  stat.  3  &  4  Will.  4,  c.  73,  and  according  to 
the  laws  and  usages  of  the  colony,  enacting  that 
no  deed  or  instrument  should  be  valid  in  law,  to 
pass,  or  convey,  or  affect  the  services  of  any  ap- 
prenticed labourer,  unless  a  memorandum  of  such 
deed,  &c.,  were  made  in  a  book  to  be  kept  for 
that  purpose  in  the  colonial  registrar's  office, 
within  one  month  after  executing  such  deed,  &c. 
Averment,  that  such  book  was  kept  in  the  office, 
but  that  no  memorandum  of  the  said  agreement 
was  made  according  to  the  ordinance  within  one 
month  after  executing  the  agreement.  Replica- 
tion, that  no  book  was  kept  for  the  purpose  in  the 
plea  mentioned.  Issue  thereon: — Held,  by  the 
Court  of  Queen's  Bench,  that,  although  by  the 
omission  to  register  the  agreement  so  far  became 
void  that  the  vendee  could  no  longer  claim  the 
services,  it  was  not  void  as  to  the  vendor's  claim 
for  purchase-money;  that  the  vendee  appeared  to 
be  the  party  who  ought  to  have  registered,  and 
that,  if  the  omission  could  have  been  a  defence, 
the  plea  ought  to  have  shown  that  the  duty  of 
registering  lay  on  the  plaintiff;  and  a  verdict  hav- 
ing been  taken  for  defendant  on  the  last-men- 
tioned issue,  the  court  gave  judgment  for  the  plain- 
tiff, non  obstante  veredicto.  Judgment  affirmed 
by  the  Court  of  Exchequer  Chamber.  Ib. 

Illegality.] — One  of  two  parties  to  an  agreement 
to  suppress  a  prosecution  for  a  felony  cannot 
maintain  an  action  against  the  other  for  an  injury 
Out  of  the  transaction  in  which  they  have  both 
been  illegally  engaged.  Fivaz  v.  Nicholls,  2  C.  B. 
501. 

A  declaration  in  case  stated,  that  B.  (the  de- 
fendant) had  charged  C.  with  embezzlement;  that 
it  was  agreed  between  B.  and  A.  (the  plaintiff)  that 
B.  should  abstain  from  prosecuting  C.,  and  that, 
in  consideration  thereof,  C.  should  draw  and  A. 
should  accept  a  bill  of  exchange,  and  that  C. 
should  indorse  the  same  to  the  defendant.  The 
declaration  then  went  on  to  aver,  that  a  bill  was 
drawn,  accepted,  and  indorsed  to  B.  pursuant  to 
this  corrupt  and  illegal  agreement;  that  B.,  well 
knowing  the  illegal  nature  of  the  transaction,  and 
that  A.  was  not  liable  at  law  to  pay  the  amount  of 
the  bill,  and  that  there  was  no  reasonable  or  pro- 
bable cause  for  suing  him  thereon,  conspired  with 
D.,  a  pauper,  that  the  bill  should  be  indorsed  to 
D.,  and  that  D.  should  sue  upon  the  bill  for  the 
sole  benefit  of  B.j  and  that  an  action  was  accord- 
ingly brought  by  D.  against  A.,  in  which  A.  ob- 
tained a  verdict  on  the  ground  of  the  illegality  of 
the  consideration  for  the  acceptance,  but  was  un- 
able to  obtain  his  costs  in  consequence  of  the  in- 
solvency of  D.:— Held,  that,  inasmuch  as  A.  could 


not  make  out  his  case,  except  through  the  illegal 
transaction  to  which  he  himself  was  a  party,  the 
action  would  not  lie.  Ib. 

Semble,  that  no  action  will  lie  against  a  party 
for  inciting  to  bring  a  civil  action  against  the 
plaintiff  without  reasonable  or  probable  cause.  Ib. 

Sale  of  Public  Offices.]— The  declaration,  after 
reciting  that  plaintiff  had  carried  on  the  business 
of  a  law  stationer,  and  also  had  been  sub-distribu- 
tor of  stamps  and  collector  of  assessed  taxes, 
stated  an  agreement  for  the  sale  to  the  defendant 
of  the  said  business  and  its  goodwill  for  3001. 
The  declaration  then  stated,  that  it  was  further 
agreed  that  the  plaintiff  should  not  carry  on  such 
business,  or  collect  any  of  the  assessed  taxes, 
within  a  certain  distance,  but  that  he  would  use 
his  utmost  endeavours  to  introduce  the  defendant 
to  the  said  business  and  offices,  and  averred  mu- 
tual promises  : — Held,  that  the  agreement  was  en- 
tire, and  related  to  the  sale  of  an  office  touching 
the  receipt  of  the  revenue,  and  was,  therefore, 
void  by  the  stat.  5  &  6  Edw.  6,  c.  16.  Hopkins  v. 
Prescott,  11  Jur.  562;  16  Law  J.,  C.  P.,  259. 

An  agreement  whereby,  after  reciting  that  A. 
had  carried  on  the  business  of  a  law  stationer  at 
G.,  and  also  had  been  sub-distributor  of  stamps, 
collector  of  assessed  taxes,  &c.  there,  and  that  he 
had  agreed  with  B.  for  the  sale  of  the  said  busi- 
ness, and  of  all  his  goodwill  and  interest  therein, 
to  him  for  the  sum  of  300/.,  A.,  in  consideration, 
of  the  said  sum  of  3001.,  agreed  to  sell,  and  B. 
agreed  to  purchase,  the  said  business  of  a  law  sta- 
tioner at  G.;  and  whereby  it  was  further  agreed, 
that  A.  should  not  at  any  time  after  the  1st  of 
March  then  next  carry  on  the  business  of  a  law 
stationer  at  G.,  or  within  ten  miles  thereof,  or  col- 
lect any  of  the  assessed  taxes,  &c.,  but  would  use 
his  utmost  endeavours  to  introduce  B.  to  the  said 
business  and  offices,  is  illegal  and  void,  as  being  a 
contract  for  the  sale  of  an  office  within  the  5  &  6 
Edw.  6,  c.  16,  and  also  within  the  49  Geo.  3, 
c.  126.  Hopkins  v.  Prescott,  4  C.  B.  578. 

Alteration.]  — A  material  alteration  of  a  sold 
note  by  the  buyer,  without  the  privity  of  the  seller, 
avoids  the  contract.  Mollett  v.  Wackerbarth,  17 
L.  J.,  C.P.,  47. 

An  alteration  in  a  material  part  of  a  written  con- 
tract, without  the  consent  of  both  parties,  is  a 
material  alteration,  which  avoids  the  contract, 
although  it  may  not  have  altered  the  duty  of  the 
party  sought  to  be  charged.  Ib. 

A  plea  stated,  that  a  material  alteration  had  been 
made  in  the  contract  declared  on,  and  proceeded 
to  specify  the  alterations  under  a  videlicet ;  and 
at  the  trial,  a  different  alteration,  which  was  also 
material,  was  proved,  and  no  objection  was  taken 
on  the  ground  of  variance  : — Held,  that  the  plain- 
tiff could  not  take  advantage  of  the  variance  in 
showing  cause  against  a  rule  nisi  for  leave  to  enter 
a  verdict  for  the  defendants.  Ib. 

Semble,  that  it  was  not  necessary,  under  such 
a  plea,  to  prove  the  specific  alteration  alleged; 
and  that,  at  all  events,  the  judge  could  have 
amended  the  plea  at  the  trial.  Ib. 

C.  &  Co.  and  H.  &  Co.  were  merchants  at  Cal- 
cutta. H.  &  Co.  sold  to  C.  &  Co.  a  large  quantity  of 
indigo,  through  the  medium  of  a  broker,  who  drew 
up  a  sold  note,  addressed  to  H.  &  Co.,  and  submit- 
ted it  to  H.  for  his  approval,  when  H.  having  ob- 
jected to  a  particular  word  remaining,  the  broker 
took  the  sold  note  to  C.,  and  informed  him  of  H.'s 
objection.  C.  struck  his  pen  through  the  word 
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objected  to  by  H.,  placing  his  initials  over  that 
erasure,  and  returned  it  to  the  broker,  who  there- 
upon delivered  it,  so  altered,  to  H.  &  Co.  The 
broker  delivered  to  C.  &  Co.,  on  the  following  day, 
a  bought  note,  which  differed  in  certain  material 
terms  from  the  sold  note.  In  an  action  brought 
by  H.  &  Co.  against  C.  &  Co.  for  non-performance 
of  the  contract  contained  in  the  sold  note,  the  Su- 
preme Court  at  Calcutta  was  of  opinion  that  the 
sold  note  alone  formed  the  contract,  and  found 
for  the  plaintiffs.  Upon  appeal,  held  by  the  Judi- 
cial Committee,  reversing  such  finding,  that  the 
transaction  was  one  of  bought  and  sold  notes,  and 
that  the  circumstances  attending  C.'s  alteration  of 
the  sold  note  and  affixing  his  initials,  were  not  suf- 
ficient to  make  that  note,  alone,  a  binding  con- 
tract ;  and,  that  there  being  a  material  variation  in 
the  terms  of  the  bought  note  with  the  sold  note, 
they  together  did  not  constitute  a  binding  contract. 
Cowie  v.  Remfry,  5  E.  F.  Moo.  232 ;  3  Moo.  I.  A. 
448;  10  Jur.  789. 

Fraud.] — A  declaration  in  assumpsit  contained 
a  set  of  counts  for  work  done,  and  money  paid  by, 
and  on  an  account  stated  with  D.,  alleging  pro- 
mises made  to  D.,  and  a  similar  set  of  counts  by 
and  with  the  plaintiffs  as  executors  of  D.,  laying 
the  promises  to  the  plaintiff  as  such  executors. 
The  second  plea  stated,  that  D.,  being  the  pro- 
jector of  a  railway  company,  agreed,  in  conside- 
ration of  defendant  consenting  to  act  as  a  member 
of  the  provisional  committee,  to  indemnify  him 
from  any  professional  or  other  charges  on  account 
of  the  said  railway  ;  that  the  defendant  accordingly 
consented  to  become  and  became  a  member  of  the 
provisional  committee ;  that  the  said  work  and 
labour,  monies,  and  accounts  in  the  declaration 
were  respectively  done,  paid,  and  stated  by  D., 
and  by  the  plaintiff's,  as  his  executors,  in  and 
about  the  surveying  the  line  of  the  said  railway, 
and  after  the  said  agreement  to  indemnify ;  that 
defendant  became  liable  to  the  said  professional 
and  other  charges,  and  made  the  promises  in  the 
declaration  mentioned,  only  in  his  character  of 
member  of  the  provisional  committee;  that,  after 
the  accruing  of  the  causes  of  action,  the  railway 
was  abandoned,  and  the  said  work  done  and 
money  paid  became  wholly  useless,  and  of  no 
value  to  the  defendant ;  and  that  any  money  paid 
by  or  damage  recovered  from  the  defendant,  in 
respect  of  the  said  work  or  payments,  will  be 
wholly  lost  to  the  defendant;  and  that  the  defend- 
ant will  be  thereby  damnified,  contrary  to  the  said 
agreement.  Last  plea,  that  the  said  D.,  in  his  life- 
time, caused  and  procured  the  defendant  to  enter 
into  the  promises  in  the  declaration  by  fraud  and 
covin.  On  special  demurrer — Held,  that  the  first 
plea  was  a  good  bar  to  avoid  circuity  of  action. 
Connop  v.  Levy,  5  Railw.  Cas.  124 ;  12  Jur.  306  ; 
17  L.J.,  Q.  B.,  125. 

Held,  also,  that  the  last  plea  was  well  pleaded 
to  the  whole  declaration,  as  the  defendant  had  a 
right  to  treat  the  work  done  and  money  paid  by, 
and  accounts  stated  with  the  plaintiffs,  as  being 
done,  paid,  and  stated  in  continuance  and  in  re- 
spect of  the  previous  contract  with  D.,  and  that 
fraud  used  in  procuring  that  contract  extended  to 
the  implied  promise  arising  from  the  plaintiff's 
performance  of  it.  Ib. 

Validity  as  regards  Compromise  of  Legal  Pro- 
ceedings.]— Promissory  notes,  delivered  by  one 
person  to  another,  to  induce  the  latter  to  forego 
prosecuting  him  for  cheating  at  cards,  will  be  de- 
creed to  be  delivered  up,  because  it  would  be 
extremely  dangerous  to  allow  a  party  to  be  a 


judge  in  his  own  cause,  and  to  determine  in  his 
own  favour  what  amount  of  penalty  ought  to  be 
paid  for  a  breach  of  the  law  committed  by  another 
person,  notwithstanding  he  may  have  suffered  by 
it.  Osbaldiston  v.  Simpson,  13  Sim.  513. 

A.  preferred  a  charge  of  embezzlement  against 
B.,  the  investigation  of  which  was  several  times 
adjourned,  the  magistrate  on  each  occasion  ex- 
pressing a  strong  opinion  that  the  prosecution 
could  not  be  sustained,  as  the  evidence  seemed 
to  establish  the  existence  of  a  partnership  between 
the  prosecutor  and  the  defendant.  Previously  to 
the  final  adjudication  of  the  matter  by  the  magis- 
trate, a  warrant  of  attorney  was  given  to  the  pro- 
secutor, to  secure  the  payment  to  him  of  the  sum 
due  from  the  prisoner;  and  at  the  next  meeting 
before  the  magistrate,  upon  the  prosecutor,  by 
his  attorney,  stating  that  he  was  advised  by  coun- 
sel that  he  could  not  substantiate  the  charge,  the 
prisoner  was  forthwith  dismissed  : — Held,  that  the 
warrant  of  attorney  was  void,  as  having  been  given 
on  an  illegal  consideration.  Ex  part e  Critchley, 
1  B.  C.  Rep.  7;  3  Dowl.  &  L.  527;  15  Law  J.,  N. 
S.,  Q.  B.,  124;  10  Jur.  112— Williams. 

In  offences  which  involve  damages  to  an  injured 
party  for  which  he  may  maintain  an  action,  it  is 
competent  for  him,  notwithstanding  they  are  also 
of  a  public  nature,  to  compromise  or  settle  his 
private  damage  ;  but  it  is  not  competent  for  him 
to  undertake  not  to  prosecute  on  behalf  of  the 
public  ; — Semble,  except  in  the  case  of  an  assault. 
Keir  v.  Leman  (in  error),  6  Q.  B.  308  ;  15  Law  J., 
N.  S.,  Q.  B.,  360  ;  10  Jur.  742— Exch.  Cham. 

Declaration  on  an  agreement,  by  which  defend- 
ant, in  consideration  that  plaintiff,  being  the  pro- 
secutor of  an  indictment  for  an  assault  and  riot, 
would  not  proceed  further  on  such  indictment, 
promised  plaintiff  to  pay  him  a  certain  sum  of 
money.  Averment,  that,  in  pursuance  of  such 
agreement,  plaintiff  did  not  proceed  further  on 
the  indictment,  and  did,  with  the  assent  of  the 
parties  assaulted,  inform  the  court  before  which 
the  indictment  was  pending  of  the  premises,  and, 
by  leave  of  the  court,  forbore  to  give  evidence 
upon  the  indictment;  and  thereupon  defendants 
in  such  indictment  were  acquitted  : — Held,  that 
the  consideration  for  the  agreement  was  illegal. 
Ib. 

Guardians  of  a  poor-law  union  indicted  plaintiff 
for  disobeying  an  order  of  sessions  for  mainte- 
nance of  a  bastard.  Before  trial,  plaintiff  offered 
a  compromise ;  and  the  clerk  to  the  guardians, 
on  their  behalf,  agreed  with  him  for  a  sum  on 
account  of  costs  and  maintenance,  which  he  paid; 
and  the  indictment  was  dropped.  Afterwards, 
plaintiff  discovered  that  the  order  of  sessions  was 
defective  and  void,  and  he  brought  an  action  for 
money  had  and  received  against  the  clerk  : — Held, 
that  the  clerk  was  not  liable,  having  done  nothing 
in  the  prosecution  beyond  preferring  the  indict- 
ment. Goodall  \.  Loundes,  6  Q.  B.  464. 

And  that,  if  the  compromise  was  illegal,  plain- 
tiff, being  in  pari  delicto  with  the  other  parties 
offending,  could  not  sue  them  for  money  which  he 
had  paid.  Ib. 

Where,  in  a  declaration  upon  the  case  for  a  con- 
spiracy, it  was  alleged  that  a  bill  of  exchange  had 
been  accepted  by  the  now  plaintiff  in  consideration 
and  in  pursuance  of  an  agreement  that  a  felony 
should  be  compounded  by  the  now  defendant,  and 
that,  after  the  bill  had  become  due,  defendant, 
knowing  plaintiff  was  not  liable  upon  the  bill, 
conspired  with  one  A.,  a  pauper,  to  indorse  the 
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bill  to  him,  that  he  should  sue  plaintiff  upon  the 
same  for  the  benefit  of  defendant,  whereby  plain- 
tiff had  been  put  to  expense  in  defending  the  ac- 
tion,— Held,  that  the  declaration  was  bad,  upon 
the  ground  that  the  cause  of  action  was  founded 
upon  an  illegal  agreement,  to  which  plaintiff  was 
a  party.  Finan  or  Fivaz  v.  Nicholls,  15  Law  J., 
N.  S.,C.  P.,  125;  10  Jur.  50. 

In  an  action  of  assumpsit,  it  appeared  that  plain- 
tiff had  indicted  several  persons  for  riot  and  assault 
upon  a  constable  in  the  execution  of  his  duty,  and 
upon  others  aiding  him,  and  for  simple  assaults, 
which  offences  were  alleged  to  have  been  com- 
mitted in  impeding  execution  of  a  fi.  fa.  issued  by 
plaintiff  against  the  goods  of  one  of  the  persons 
indicted.  Defendants  (being  third  parties),  in  con- 
sideration that  plaintiff  would,  at  their  request, 
not  further  prosecute,  promised  to  pay  the  balance 
in  the  original  action  remaining  unsatisfied,  and 
likewise  the  costs  of  the  prosecution.  Plaintiff,  in 
consideration  thereof,  with  the  assent  of  the  judge 
before  whom  the  prosecution  was  at  the  assizes, 
forbore  to  prosecute  further.  On  demurrer  to  pleas 
which  set  out  the  indictment,  and  which,  in  answer 
severally  to  counts  charging  the  different  promises, 
relied  upon  the  illegality  of  the  contract: — Held, 
by  the  Court  of  Exchequer  Chamber,  affirming  the 
judgment  of  Q.  B.,  that  the  consideration  was  un- 
lawful, and  that  no  action  could  be  maintained  on 
any  of  the  promises.  Keir  v.  Leeman,  9  Q.B.,371. 

Revenue  Regulations.] — The  25th  and  26th  sec- 
tions of  the  Excise  License  Act,  6  Geo.  4,  c.  81, 
impose  penalties  on  any  manufacturer  of,  or  dealer 
in,  or  seller  of  tobacco,  who  shall  not  have  his 
name  printed  on  his  entered  premises,  in  manner 
therein  directed  ;  or  who  shall  manufacture,  deal 
in,  retail,  or  sell  tobacco,  without  taking  out  the 
license  required  for  that  purpose  : — Held,  that  the 
effect  of  these  sections  was  to  impose  a  penalty  on 
the  offender  for  the  benefit  of  the  revenue,  but  that 
they  did  not  render  void  a  contract  for  the  sale  of 
tobacco  made  by  a  manufacturer  or  dealer  who 
failed  to  comply  with  their  requisites.  Smith  v. 
Mawhood,  14  Mee.  &  W.  452 ;  15  Law  J.,  N.  S., 
Exch.,  149. 

If  the  legislature  had  intended  to  prohibit  the 
contract  itself,  if  only  for  the  purposes  of  revenue, 
it  would  have  been  illegal,  and  no  action  could 
have  been  maintained  on  it.  Ib. 

A  plea,  which  alleged  that  the  tobacco,  for  the 
price  of  which  the  action  was  brought,  was  sold  by 
plaintiffs  as  manufacturers  of  tobacco,  after  the 
6  Geo.  4,  c.  81 ,  without  having  a  license  under  that 
act,  was  held  bad,  on  the  ground  that  it  did  not 
sufficiently  allege  tbat  plaintiffs  were  manufacturers 
of  tobacco,  to  bring  them  within  the  act.  Ib. 

A  contract  entered  into  in  contravention  of  a 
statutory  provision,  whether  the  prohibition  is  ex- 
press, or  is  implied  from  the  imposition  of  a  penalty, 
will  not  support  an  action.  Cundell  v.  Dawson,  4 
C.  B.  376;  17  L.  J.,  C.P.,311. 

A  statute  (1  &  2  Viet.  c.  ci,  s.  3),  enacted,  that, 
with  any  quantity  of  coals  exceeding  560  Ibs., 
delivered  by  any  cart,  wagon,  or  other  carriage, 
within  the  cities  of  London  and  Westminster,  or 
within  twenty-five  miles  from  the  General  Post- 
office,  the  seller  should  deliver,  or  cause  to  be 
delivered,  to  the  purchaser,  or  to  his  agent  or  ser- 
vant, immediately  on  the  arrival  of  the  cart,  wagon, 
or  other  carriage  in  which  such  coals  should  be 
sent,  and  before  any  of  such  coals  should  be  un- 
loaded, a  ticket,  according  to  a  certain  form;  and 
that,  in  case  any  such  seller  should  not  deliver  or 


cause  to  be  delivered  such  ticket  as  aforesaid  to  the 
purchaser  of  such  coals,  or  to  his  agent  or  servant, 
before  any  part  of  such  coals  were  unloaded,  every 
seller  should,  for  every  such  offence,  forfeit  and 
pay  any  sum  not  exceeding  20/.  By  the  form 
given,  the  ticket  was  required  to  be  signed  with  the 
name  or  names  of  the  seller  Or  sellers,  and  that  of 
the  carman,  in  words  at  full  length  : — Held,  that 
the  neglect  to  deliver  such  ticket  might  be  pleaded 
in  bar  to  an  action  for  the  price  of  the  coals.  Ib. 

In  restraint  of  Trade.] — R.  P.  covenanted  with 
J.  G.  not  to  carry  on  the  trade  of  a  perfumer,  &c. 
within  the  cities  of  London  and  Westminster,  or 
within  600  miles  from  the  same,  and  bound  him- 
self in  5000/.  by  way  of  liquidated  damages  for  the 
observance  of  the  covenant.  The  plaintiff  below, 
the  executor  of  J.  G.,  brought  his  action  for  a 
breach  of  the  covenant  by  the  defendant  carrying 
on  the  business  in  the  city  of  London.  Plea,  that 
the  indenture  was  void,  because  the  covenant  ex- 
tended to  all  England.  On  demurrer  to  the  plea, 
judgment  was  given  for  the  plaintiff.  A  writ  of 
inquiry  having  been  executed  before  the  judge,  he 
directed  the  jury  to  assess  the  damages  to  the 
whole  sum  of  5000Z.  The  defendant  tendered  a 
bill  of  exceptions  to  the  judge's  ruling,  and  brought 
a  writ  of  error  on  the  judgment  upon  the  demurrer: 
— Held,  that  the  covenant  was  divisible,  and  that, 
although  void  as  regarded  the  distance  of  600  miles 
from  London  and  Westminster,  it  was  good  as  re- 
garded the  cities  of  London  and  Westminster 
themselves.  Price  v.  Green,  16  M.  &  W.  346 ;  16 
Law  J.,  Exch.,  108. 

Held,  also,  that  the  jury  were  properly  directed 
to  assess  the  damages  at  the  whole  5000L,  and  not 
to  ascertain  the  actual  damage.  Ib. 

Agreement  as  follows: — "  I.,  R.  V.,  agree  to 
give  up  possession  of  the  house,  &c.,  with  the 
goodwill  &c.,  and  to  bind  myself  not  to  open  any 
house  or  shop  in  the  same  line  of  business  within 
one  mile  of  the  said  house  under  a  forfeiture  of 
201.  to  J.  P.;  the  sum  of  11.  to  be  paid  to  J.  P.  on 
the  signing  of  this  agreement:" — Held,  that  the 
agreement  was  not  void  for  omitting  to  limit  any 
time  during  which  the  restraint  should  continue. 
Pemberton  v.  Vaughan,  16  Law  J.,  Q.  B.,  161;  11 
Jur.  411. 

An  agreement  to  give  up  a  house  and  goodwill 
of  a  business  for  11.,  and  not  to  open  a  shop  in  the 
same  line  of  business  within  one  mile  of  the  said 
house,  under  a  forfeiture  of  20/.,  is  not  illegal  on 
the  ground  that  the  restraint  of  trade  is  unlimited 
in  point  of  time,  and  may  continue  though  the  pur- 
chaser ceases  to  carry  on  the  business.  Nor  does 
the  agreement  require  a  stamp,  as  being  for  a 
subject-matter  of  the  value  of  20/.  Pemberton  v. 
Vaughan,  10  Q.  B.  87. 

The  assignor  of  a  lease  and  goodwill  of  the 
business  of  a  baker  agreed  that  he  would  not,  du- 
ring the  term  assigned,  solicit  the  custom  of,  or 
knowingly  supply  bread  or  fiour  to,  any  of  the  cus- 
tomers then  dealing  at  the  premises,  without  the 
consent  of  the  assignee  : — Held,  not  void  as  an 
unreasonable  restraint  of  trade.  Ranniev.  Irvine, 
7  Man.  &  G.  969. 

A.  made  an  agreement  with  the  plaintiffs  to  serve 
them  at  all  times  during  the  term  of  seven  years 
as  a  crown-glass  maker,  and  that  he  would  not 
during  the  said  term  work  for  any  other  person  at 
any  other  glass-house  or  place  of  business  without 
the  license  of  the  plaintiffs  ;  that  during  any  de- 
pression of  trade  he  should  be  paid  a  moiety  of  his 
wages ;  that  if  he  should  be  sick  the  plaintiff 
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should  be  at  liberty  to  employ  any  other  persons 
in  his  stead,  without  paying  him  any  wages  ;  that 
the  plaintiffs  should  pay  him  certain  wages  as  long 
as  he  should  continue  and  be  employed  as  a  crown- 
glass  maker,  and  8/.  per  annum  in  lieu  of  house 
rent  and  firing;  and  that  they  should  have  the  op- 
tion of  dismissing  him  from  their  service,  on  giving 
him  a  month's  wages  or  a  month's  notice  : — Held, 
that  this  contract  showed  an  undertaking  on  the 
part  of  the  plaintiffs  to  employ  A.;  that  it  con- 
tained a  good  consideration  ;  and  that  it  was  not 
void  on  the  alleged  ground  of  its  being  in  restraint 
of  trade.  Pilkington  v.  Scott,  15  Law  J.,  N.  S., 
Exch.,  329. 

Champerty  and  Maintenance.] — Plaintiff  (an  at- 
torney) entered  into  an  agreement  in  writing  with 
his  client  (defendant),  who  claimed  to  be  entitled 
to  a  fund  in  court,  by  which  agreement,  in  con- 
sideration of  plaintiff  obtaining  sureties  to  join  in 
certain  administration  bonds,  and  in  order  to  in- 
demnify these  sureties,  defendant  agreed  to  allow 
plaintiff  to  retain  for  six  years  a  portion  of  the 
fund  to  be  recovered  ;  and,  further,  as  a  bonus  or 
consideration  for  expenses  incurred  by,  and  the 
professional  labour  of,  plaintiff,  to  pay  to  him  10/. 
per  cent,  on  the  sum  recovered,  exclusive  of  law 
charges.  To  a  bill,  filed  by  plaintiff  for  the  spe- 
cific performance  of  this  agreement,  defendant  filed 
a  general  demurrer,  and  the  Lord  Chancellor 
(affirming  the  decision  of  the  Vice-Chancellor  of 
England)  allowed  the  demurrer.  Strange  v.  Bren- 
nan,  10  Jur.  649— C. 

Bracery.] — A  sale  by  an  administrator  of  a 
"  pretenced  right  or  title  "  to  premises  of  a  term 
in  which  the  intestate  died  possessed,  but  of  which 
the  administrator  never  had  possession,  is  within 
the  prohibition  of  the  stat.  32  Hen.  8,  c.  9.  Doe  d. 
Williams  \.  Evans,  1  C.  B.  717. 

A.,  possessed  of  a  term,  died  in  1828  ;  B.,  who 
had  during  A.'s  life  resided  on  part  of  the  pre- 
mises, at  A.'s  death  claimed  and  took  possession 
of  the  whole,  and  retained  it  till  he  died,  in  1829, 
having  by  his  will  devised  the  premises  to  C.,  who 
remained  in  undisturbed  possession  until  1841, 
when  A.'s  next  of  kin  took  out  letters  of  adminis- 
tration, and  sold  his  right  or  title  in  the  premises 
to  D.: — Held,  that  the  conveyance  was  void  as 
weil  at  common  law  as  by  the  stat.  32  Hen.  8, 
c.  9.  Ib. 

Usurious.]  — A.,  a  builder,  being  equitable  lessee 
of  lands  for  a  term  of  ninety-nine  years  for  build- 
ing purposes,  and  having  received  from  B.  certain 
advances  of  money  for  building,  agreed  that  the 
lease  should  be  made  out  to  B.,  and  signed  an 
acknowledgment  to  B.  in  these  words  :  "  I  hereby 
acknowledge  that  I  have  received  from  you  the 
several  sums  of  &c.,  on  account  of  the  eight 
houses  which  I  am  building  for  you.  I  agree  to 
pay  you  rent  at  the  rate  of  8/.  per  cent,  from  the 
date  of  such  advances,  and  to  take  a  lease  of  the 
houses  upon  the  usual  conditions  ;  to  find  you  a 
tenant  subject  to  your  approval.  I  am  to  have  the 
option  of  selling  the  houses,  provided  I  pay  you 
the  amount  advanced  on  the  houses,  and  all  rent 
due  thereon  to  the  day  you  assign  the  lease  or 
leases  to  me  or  my  nominee."  A.  and  B.  after- 
wards, by  letter,  requested  the  agent  of  the  head 
landlord  to  make  out  the  leases  to  B.,  and  by  a 
subsequent  document,  signed  by  A.,  and  B.,  and 
written  and  sent  to  C.,  a  creditor  of  A.,  it  was 
stated,  that,  in  case  C.'s  debt  was  not  paid  by  a 
certain  time,  B.  thereby  undertook  to  hold  the 
leases  subject  to  his  claim  upon  A.  for  — /.  and 


interest,  for  advances  made  by  him  to  A.  for  the 
building  of  the  several  houses,  until  C.'s  demand 
should  be  satisfied  : — Held,  that  if,  independently 
of  the  usury  laws,  these  documents  vested  in  B. 
any  interest  in  or  lien  upon  the  property,  they 
were  usurious  and  void.  Belcher  v.  Vardon, 
2  Coll.  C.  C.  162. 

Held,  also,  that,  assuming  they  did  not  vest  any 
such  interest  or  lien  in  B.,  yet  as  he,  by  his 
answer  to  a  bill  filed  against  him  by  the  assignees 
under  A.'s  bankruptcy,  insisted  that  he  had  such 
an  interest  or  lien,  he  was  not  entitled  as  against 
the  plaintiffs  to  the  leases.  Ib. 

A.,  a  builder,  being  lessee  of  lands  for  terms  of 
seventy  years  for  building  purposes,  signed  an 
agreement  in  writing,  whereby,  in  consideration 
of  monies  to  be  advanced  to  him  by  B.  for  build- 
ing, he  agreed  to  assign  the  leases  to  B.,  subject 
to  the  ground  rents  and  to  the  several  conditions 
therein  contained,  and  to  take  the  underleases 
from  B.  (when  the  houses  should  be  completed) 
for  the  whole  of  the  terms  wanting  ten  days,  at  a 
rent  that  should  amount  to  8/.  per  cent,  upon  the 
money  to  be  advanced ;  such  rents  to  commence 
at  the  time  of  the  respective  advances.  By  a  sub- 
sequent document  signed  by  A.,  in  which  he  ac- 
knowledged certain  advances,  and  stated  that  he 
had  built  two  shops,  after  repeating  the  agreement 
to  pay  B.  rent  at  8/.  per  cent.,  and  to  take  under- 
leases, he  added,  "  It  is  also  agreed  that  I  am  to 
have  the  privilege  of  selling  the  two  shops,  pro- 
vided I  repay  you  the  amount  advanced  on  the 
shops,  and  all  interest  due  thereon,  to  the  day  you 
assign  the  lease  or  leases  to  me,  or  to  any  no- 
minee:"—  Held,  that  these  agreements  were 
usurious.  Ib. 

If  A.,  his  necessities  requiring  an  advance  of 
1000/.,  obtain  it  from  B.  upon  a  bargain,  that,  in 
consideration  of  it,  A.,  his  executors  and  adminis- 
trators, shall  pay  B.,  his  executors  and  administra- 
tors, an  amount  of  80Z.  per  annum  for  a  term 
of  seventy  years,  commencing  immediately,  the 
amount  to  be  secured  by  the  covenant  of  A.  bind- 
ing himself  personally,  and  after  his  death  his 
assets  generally;  the  transaction  is  usurious  and 
bad  on  that  ground,  unless  upheld  by  those  provi- 
sions of  the  legislature  which  have  recently,  as 
to  certain  cases,  repealed  or  relaxed  the  usury 
law.  Ib. 

Void  as  against  Policy  of  Law.]  —  A  niece,  two 
months  after  she  came  of  age,  and  after  her  guar- 
dians had  fully  accounted  to  her,  entered  into  a 
voluntary  security  for  her  uncle,  by  whom  she  had 
been  brought  up,  and  who  was  considered  by  the 
court  as  standing  in  loco  parentis.  The  court  set 
it  aside.  Archer  v.  Hudson,  7  Beav.  551. 

Where  a  transaction  takes  place  between  parent 
and  child  just  after  the  child  has  attained  twenty- 
one,  and  prior  to  what  may  be  called  a  complete 
"emancipation,"  without  any  benefit  moving  to 
the  child,  the  presumption  is,  that  an  undue  influ- 
ence has  been  exercised  on  the  part  of  the  child, 
and  a  party  seeking  to  maintain  such  a  transaction 
must  show  that  that  presumption  is  adequately 
rebutted.  Ib. 

Time  Essence  of.] — Time  held  to  be  of  the 
essence  of  the  contract  between  vendor  and  pur- 
chaser, partly  by  reason  of  the  nature  of  the  trade 
carried  on  upon  the  property  offered  for  sale,  and 
partly  upon  the  construction  of  the  conditions  of 
sale.  Seaton  v.  Mapp,  2  Coll.  C.  C.  556. 

In  Fieri.] — Where  one  party  seeks  the  execu- 
tion of  a  contract  which  is  still  in  fieri,  the  other 
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may  show  that  the  contract  was  not  conformable 
to  the  real  intention  of  the  parties.  Law  v.  War- 
ren, 1  Drury,  31. 

But  where  the  contract  has  been  executed,  it  is 
not  open  to  a  party,  by  way  of  defence,  to  allege 
that  the  instrument  does  not  truly  ascertain  the 
real  contract  of  the  parties.  Ib. 

To  sustain  such  a  defence,  the  defendant  must 
file  a  bill  to  reform  the  contract.  Ib. 

Between  Landlord  and  Tenant.} — See  LANDLORD 
AND  TENANT. 
For  Sale  of  Lands  and  Goods.]  — See  SALE. 

CONTRIBUTION. 

A  testator,  having  made  a  particular  devise  of 
all  his  real  estates,  and  having  bequeathed  several 
specific  legacies,  dies  indebted  by  specialty  and 
simple  contract.  His  personal  estate  not  specifi- 
cally bequeathed  is  more  than  sufficient  to  pay  his 
simple  contract  debts,  but  not  sufficient  to  pay  his 
specialty  debts  : — Held,  that  the  amount  necessary 
to  complete  the  payment  of  the  specialty  debts 
must  be  contributed  rateably  by  the  specific  lega- 
tees and  devisees.  Tombs  v.  Roch,  2  Coll.  C.  C. 
490;  15  Law  J.,  N.  S.,  308. 

One  of  the  provisional  directors  of  a  projected 
railway  company  (which  was  not  carried  into  exe- 
cution) was  sued  by  the  engineer  for  services  per- 
formed in  surveying  the  line  of  the  proposed  rail- 
way, and  judgment  was  recovered  against  him  in 
that  action.  Upon  a  bill  filed  by  him  against  his 
co-directors  for  contribution,  it  being  objected 
that  the  suit  ought  to  have  been  for  the  general 
administration  of  the  partnership  affairs, — Held, 
that  the  suit  was  properly  framed.  Lefroy  v.  Gore, 
1  Jones  &  Lat.  571. 

The  test  of  liability  to  contribution  is  liability 
to  the  plaintiff  at  law,  and  not  the  holding  of 
shares  in  the  projected  company.  Ib. 

The  amount  of  the  contribution  of  each  director 
is  to  be  ascertained  by  dividing  the  total  loss  by 
the  number  of  directors  who  consented  to  act,  and 
not  by  dividing  it  by  the  number  of  those  who 
were  named  as  directors  in  the  prospectus,  nor  by 
reference  to  the  number  of  shares  subscribed  for 
by  each  director.  Ib. 

CONVERSION— See  TROVER. 


CONVEYANCER— See  BARRISTER. 


CONVICTIONS — See  JUSTICE  OF  THE  PEACE. 


COPYHOLD. 

Customary  Freeholds.] — In  the  manor  of  L.,  in 
Cumberland,  the  custon  of  tenure  (called  "  tenant- 
right")  is,  that  the  freehold  is  in  the  lord,  and  the 
tenant  holds  of  the  lord,  to  him  and  his  heirs  for 
ever,  according  to  the  custom  of  the  manor,  at 
fixed  rents  and  services.  A  fine  is  paid  on  every 
admittance.  On  alienation,  a  deed  of  bargain  and 
sale  is  executed  by  the  alienor  to  the  alienee, 
which  the  alienor  brings  into  court;  whereupon 
the  steward,  by  proclamation,  calls  upon  any  one 
to  come  forward  who  can  say  why  the  alienor 
should  not  surrender  into  the  hands  of  the  lord. 
He  then  says  to  the  alienor,  "  You  surrender  into 
the  hands  of  the  lord,  to  the  use  of  the  alienee, 
-his  heira  and  assigns.  Are  you  content  to  make 


this  surrender  ?"     On  the   alienor  assenting,  the 
steward,  by  proclamation,   calls    on    any   one    to 
come  forward  who  can  say  why  the  alienee  should 
not  be  admitted  tenant.     Then  the  steward   says 
to  the  alienee,  "In  the  name  of  the  lord  I  admit 
you  tenant,   to   hold   to  you   and  your  heirs  and 
assigns,  according  to  the  custom."     The  jury  then 
present  the  alienee  as  tenant  on  the  alienation  of 
the  alienor,  to  hold  to  him,  his  heirs  and  assigns, 
according  to  the  custom.     The  bargain   and   sale 
recites  a  license  from   the   lord  to   alien,  which, 
after  the  admittance,  is  indorsed  on  the  deed  of 
bargain    and    sale.     The    license    is    a  matter   of 
course,  and   a  fixed  sum  is  paid   for  it.     When  a 
married    woman   conveys,  she   and    her  husband 
execute  the  bargain  and  sale  in  court.     The  wife 
is  then   separately  examined  ;  and   after  that  the 
proceedings  go  on  as  before  stated;  or  the   hus- 
band and   wife   may,    out  of  court,   execute  the 
bargain  and  sale,  and   surrender  before  the  lord, 
his    steward   or  deputy,   who   examines   the  wife 
separately.     Surrenders  out  of  court  may  be  made 
by  qr  to  the  parties  themselves,  or  their  attornies. 
The   surrender  may  be  made  to  the  lord  himself, 
or  his  steward  or  deputy.     In  all  cases,  the  sur- 
render is  stated  to  be  made  to  the   lord,  and  the 
admittance  afterwards  may  take  place  either  in  or 
out  of  court.     The  surrender  and  admittance  are, 
in    all   cases,   entered    on  the   rolls.     A   married 
woman,  who,  before  her  marriage,  had  been  ad- 
mitted  as  tenant,  executed  jointly  with  her  hus- 
band, out   of  court,   a  bargain   and    sale,   having 
been  previously  examined  by  the  deputy  steward. 
By  the  deed,  the  husband  and  wife  "  granted,  bar- 
gained, sold,  aliened,  surrendered,  set  over,  and 
confirmed"  (with  the  lord's  license)  to  the  alienee, 
according  to  custom.     Then    followed   a   clause, 
by  which  the  husband  and  wife  "do,  and  each  of 
them  doth,  hereby  severally  and  respectively  or- 
dain, constitute,  and  appoint"  J.,  "  their  and  each 
of  their  several  and  respective  attorney  for  them, 
and  in  each  or  either  of  their  several  names,"  at 
the   next   or   other   court,   to  surrender  into  the 
hands  of  the  lord,  according  to  the  custom.     At  a 
court  holden  after  the  wife's  death,  but  in  the  life 
of  the  husband,  J.  surrendered  to  the  lord,  and 
the  alienee  was  admitted.     The  entry  was,  that 
the   husband   and  wife,  by  J.,  surrendered  to  the 
lord,  to  the  use  of  the  alienee.     On  a  case  stating 
the  above  facts, — Held,  first,  that  the  surrender  to 
the  lord  was  an  essential   part  of  the  alienation  ; 
and  that  the  bargain  and  sale,  without  such  sur- 
render, did  not  pass  the  estate.     Graham  v.  Jack- 
son, 6.  Q  B.  811. 

Held,  secondly,  that  J.,  as  attorney  for  the 
husband,  had  no  power  to  surrender.  Ib. 

Held,  thirdly,  that,  assuming  J.  to  be  lawfully 
constituted  attorney  for  the  wife  (and,  per  Patte- 
son,  J.,  semble  he  was  not),  the  power  expired  by 
her  death,  and  the  surrender  was  thereby  void.  Ib. 

The  freehold  of  customary  tenements  within  a 
manor,  though  such  tenements  be  not  held  at  the 
will  of  the  lord,  and  are  transferable  by  lease  and 
release  and  admittance,  is  in  the  lord;  and,  there- 
fore, where,  in  trespass  by  the  customary  tenant 
against  the  lord,  the  latter  pleads  liberum  tcne- 
mentum,  the  derivation  and  subordinate  interest 
of  the  tenant  ought  to  be  replied.  Thompson  v. 
Hardinge,  1  C.  B.  940. 

A  special  case  stated,  that  lands  in  a  certain 
manor  were  held  by  customary  tenure,  passed  by 
admittance  for  the  joint  lives  of  the  lord  and  ten- 
ant, were  descendible  from  ancestor  to  heir,  and, 
inter  vivos,  passed  by  deed  of  customary  convey- 
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ance  (licensed  by  the  lord)  with  surrender  and  ad- 
mittance. The  case  further  stated,  that,  before 
stat.  7  Will.  4  &  1  Viet.  c.  26,  there  was  no  in- 
stance of  a  demise  made  by  a  customary  tenant  of 
the  legal  estate  of  lands  in  the  manor,  but  it  had 
frequently  occurred  that  a  tenant  wishing  to  dis- 
pose of  his  customary  estate  after  death,  conveyed 
by  deed  of  customary  conveyance,  and  surrendered 
to  a  trustee  as  on  an  ordinary  alienation,  the  trusts 
of  the  equitable  estate  being  then  declared  by  a 
separate  instrument,  and  being  usually  for  the 
alienor  during  his  life,  and  after  his  death  to  con- 
vey to  such  person  as  he  should  by  deed  or  will 
appoint ;  but  there  was  no  instance  of  a  devise  of 
any  customary  tenant  in  the  manor  without  such 
previous  conveyance,  surrender,  and  declaration 
of  trust: — Held,  that,  on  this  statement,  the  tene- 
ments must  be  considered  as  estates  descendible 
from  ancestor  to  heir,  subject  to  the  ordinary  rules 
governing  copyhold  estates.  That  a  custom  not  to 
pass  estates  by  devise,  or  to  pass  them  by  some 
substituted  method,  was  not  shown  clearly  enough 
to  supersede  the  ordinary  right  of  a  copyholder  to 
devise  his  lands;  and,  therefore,  that  a  devise  of 
such  lands,  without  surrender  to  the  use  of  the 
will  (before  stat.  7  Will.  4  &  1  Viet.  c.  26),  was 
sustained  by  sect.  1  of  stat.  55  Geo.  3,  c.  192,  and 
not  exclude'd  from  its  operation  by  the  latter  clause 
of  sect.  3.  Dand  v.  Thompson.,  1  Q.  B.  897. 

Surrender  and  Admission.} — By  the  written  cus- 
toms of  the  manor  of  Hackney  (confirmed  by  stat. 
21  Jac.  1,  c.  6,  private),  every  person  to  whose 
use  lands  are  surrendered  "  ought  to  come  within 
three  years"  after  the  surrender  is  presented,  and 
be  admitted  (sect.  34): — Held,  that  this  custom 
was  only  for  the  benefit  of  the  lord,  who  might 
waive  it,  and  grant  a  valid  admittance  after  the  ex- 
piration of  the  three  years.  Doe  d.  Warwick  v. 
Coombs,  6  Q.  B.  535. 

Therefore,  where  P.,  copyholder  of  the  manor, 
surrendered  to  the  use  of  W.,  who  was  admitted 
more  than  three  years  after  presentment  of  the 
surrender, — Held,  that  W.,  after  admittance,  might 
maintain  ejectment  against  P.,  and  all  claiming 
under  her.  Ib. 

The  heir  of  copyhold  lands  not  appearing  on 
proclamation,  the  lord  seized  quousque ;  after- 
wards the  heir  claimed,  and,  the  lord  declined  to 
admit  him,  on  the  supposition  that  another  party 
had  obtained  title,  the  heir  obtained  a  rule  nisi 
for  a  mandamus  to  admit.  On  discussion  of  the 
rule,  it  was  ordered,  by  consent  of  the  heir  and 
lord  (no  other  party  appearing),  that  an  ejectment 
should  be  brought  to  try  the  right,  the  heir  being 
lessor  of  the  plaintiff,  and  the  lord  defendant ;  and 
that  the  rule  for  a  mandamus  should  be  enlarged 
in  the  meantime  ;  and  the  parties  agreed  to  waive 
technical  objections  on  the  trial.  The  heir  proved 
title,  and  the  defendant  put  in  a  will  of  the  ances- 
tor, devising  the  lands  to  the  London  Annuity 
Society.  No  further  evidence  being  given  for  the 
defendant,  the  judge  left  the  case  to  the  jury  on 
the  proof  of  title  in  the  lessor  of  the  plaintiff,  and 
the  plaintiff  had  a  verdict.  On  motion  to  enter  a 
nonsuit, — Held,  that  plaintiff  was  entitled  to  re- 
cover, for  that  the  lord,  though  he  had  seized 
quousque,  could  not  hold  against  the  heir  on 
the  mere  proof  of  a  devise  to  parties  who  had 
not  claimed  admittance,  and  of  whom  nothing 
was  known.  Doe  d.  Le  Keux  v.  Harrison,  6  Q.  B. 
631. 

Stat.  33  Geo.  3,  c.  Ixx,  for  making  and  maintain- 
ing the  Grand  Junction  Canal,  which  did  not  ex- 
pressly include  copyholds,  gave,  by  sect.  9,  a 


form  of  conveyance,  by  which  the  owner  of  land 
grants  and  releases  to  the  company  the  premises, 
and  all  right,  title,  and  interest  to  and  in  the  same. 
Sect.  30  directs  commissioners  to  settle  the  shares 
of  purchase-money,  or  compensation  for  damages, 
to  be  allowed  to  persons  having  a  particular  estate, 
for  their  interest,  with  a  due  regard  for  the  rights 
and  interest  of  the  lord  of  the  manor.  In  1797, 
J.  S.,  a  copyhold  tenant  in  fee,  conveyed  land  in 
the  form  given  by  section  9  to  the  company,  with- 
out the  lord,  and  it  was  formed  into  part  of  the 
canal.  In  1835  J.  S.  died,  leaving  an  infant  heir, 
and  having  devised  his  copyhold  property  to  devi- 
sees in  trust,  who  were  admitted  tenants  except 
as  to  the  land  in  question.  After  three  proclama- 
tions were  made  for  the  party  entitled  to  come  in 
and  be  admitted,  the  lord  seized  the  land  quousque, 
and  brought  ejectment  against  the  company  in 
trespass  for  mesne  profits : — Held,  first,  that  the 
conveyance  passed  on  more  than  the  tenant  could 
transfer  ;  and  that,  as  soon  as  the  lord's  title  to 
the  land  arose  by  forfeiture,  he  was  entitled  to 
treat  the  company  as  trespassers ;  also,  that  this 
was  not  a  case  for  compensation  by  way  of  dama- 
ges. Dimes  v.  Grand  Junction  Canal  Company, 
11  Jur.  429  ;  16  Law  J.,  Q.  B.,  107— Exch. 

Held,  secondly,  that  if  the  lord  had  conveyed, 
the  title  of  the  company  would  have  been  com- 
plete. Ib. 

Held,  thirdly,  that,  at  common  law,  the  lord 
might  seize  quousque  in  the  case  of  an  infant,  and 
that  his  right  was  not  taken  away  by  stat.  11  Geo. 
4  &  1  Will.  4,  c.  65;  also,  that  it  came  into  exer- 
cise in  this  case,  inasmuch  as  the  devise  did  not 
pass  the  legal  estate  to  the  trustees.  Ib. 

A  special  verdict  found  that  the  proclamations 
were  made  at  three  general  courts  baron ;  that,  at 
the  last  court,  a  warrant  of  seizure  was  issued  to 
the  bailiff  to  seize  the  land  into  the  hands  of  the 
lord,  and  that  the  bailiff  did,  in  pursuance  thereof, 
seize  the  land  into  the  hands  of  the  lord  until  a 
tenant  should  come  in  and  be  admitted  : — Held, 
first,  that  the  warrant  was  unnecessary,  and  that 
the  lord  might  adopt  the  seizure  quousque  by  the 
bailiff.  Ib. 

Held,  secondly,  that  the  proclamations  may  have 
been  at  three  consecutive  general  courts  baron,  the 
verdict  in  ejectment  having  found  a  good  title  by 
estoppel.  76. 

Held,  in  equity,  that  the  heir  of  the  copyholder 
ought  to  be  admitted  by  the  lord  to  the  copyhold 
premises,  and  that  such  heir,  when  admitted,  was 
to  hold  as  trustee  for  the  company,  who  were  to 
pay  the  fines  and  fees  upon  the  admission.  Grand 
Junction  Canal  Company  v.  Dimes,  16  Law  J., 
Chanc.,  148— V.  C.  E. 

S.  upon  her  marriage  withB.,  surrendered  copy- 
hold lands  to  the  intent  that  the  lord  might  regrant 
them  to  the  use  of  S.  until  the  marriage,  and  then 
to  the  use  of  B.  for  life,  and  after  his  death  to  S. 
for  life,  and  after  her  decease  to  the  use  of  such 
child  or  children  of  the  marriage,  and  for  such 
estate  and  interest  as  S.  by  any  deed  or  will  should 
limit,  direct,  or  appoint,  and  for  want  of  such  limi- 
tation, &c.,  to  the  use  of  all  the  children  of  the 
marriage  as  tenants  in  common,  and  the  heirs  of 
their  bodies;  and  if  only  one  child,  to  such  child, 
and  the  heirs  of  his  or  her  body,  and  in  default  of 
issue  in  trust  for  S.,  her  heirs  and  assigns;  the 
marriage  having  taken  effect,  and  two  sons,  J.  B. 
and  W.  B.,  having  been  born,  S.  made  her  will, 
referring  to  the  surrender,  and  her  power  under  it, 
by  which  she  gave,  directed,  and  appointed  these 
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lands  "  unto  my  son  J.  B.,  and  to  his  heirs  and 
assigns  for  ever,  from  and  after  the  decease  of  B.; 
but  in  case  neither  of  my  sons  shall  be  living  at 
the  decease  ofB.,"  then,  and  in  that  case  happen- 
ing, she  gave  them  unto  her  father-in-law,  and  his 
heirs  and  assigns,  in  trust  for  sale.  Subsequently, 
other  children  of  the  marriage  were  born.  S.  hav- 
ing died,  J.  B.,  her  eldest  son,  was  admitted,  but 
he  died  in  the  lifetime  of  his  father,  B.,  who  re- 
tained possession  till  his  death;  at  the  time  of  his 
death  there  were  five  children  of  the  marriage 
living,  and  also  G.  (the  lessor  of  the  plaintiff)  who 
was  the  youngest  son  and  customary  heir  of  J.  B., 
and  each  of  those  persons  was  admitted  to  one- 
sixth  : — Held,  in  an  action  by  G.  to  recover  six- 
sevenths  of  the  property,  that,  although  the  sur- 
render did  not  expressly  provide  for  the  making  of 
an  appointment  by  S.  during  her  coverture,  an  ap- 
pointment made  by  her  during  that  period  was 
void.  Doe  d.  Bloomjield  v.  Eyre,  16  Law  J.,  C. 
P.,  64. 

But  held  also,  that,  as  S.  had  no  power  to  make 
an  appointment,  under  the  circumstances,  in  favour 
of  her  father-in-law,  A.,  and  the  appointment  in 
favour  of  J.  B.  was  so  mixed  up  with  the  ulterior 
appointment  to  A.,  as  to  render  it  impossible  to 
separate  the  two  gifts,  the  execution  of  the  power 
was  bad,  and  G.  could  not  recover.  Ib. 

Devise  of.]  — No  presumption  will  be  made  against 
the  right  of  a  party  to  devise  his  copyhold  estate. 
Doe  d.  Dand  v.  Thompson,  15  Law  J.,  N.  S.3  Q.  B., 
88  ;  10  Jur.  28. 

And,  therefore,  where  it  was  stated  in  a  special 
case,  that,  before  the  stat.  7  Will.  4  &  1  Viet.  c. 
26,  there  was,  in  a  particular  manor,  "  no  instance 
of  a  devise  by  a  customary  tenant  of  any  mes- 
suages, &c.,  but  that  it  had  frequently  happened, 
that  when  a  party  was  desirous  of  disposing  of  his 
customary  messuages  after  his  death  he  surren- 
dered the  same  to  a  third  person,  declaring  the 
trusts  of  the  equitable  estate  by  a  separate  in- 
strument,— Held,  first,  that  this  did  not  amount 
to  an  express  statement  of  the  want  of  a  custom 
to  devise  or  surrender  to  the  use  of  a  will ;  and 
the  court  would  not  conclude  against  the  existence 
of  such  a  custom.  Ib. 

Held,  secondly,  that  it  did  not  amount  to  a  state- 
ment of  custom  to  devise  in  any  particular  man- 
ner (at  all  events  as  applicable  to  the  legal  estate) ; 
and,  therefore,  that  a  devise  of  customary  mes- 
suages, &c.,  made  before  the  passing  of  the  statute 
in  question,  was  valid,  Ib. 

Fines.] — On  the  8th  of  February,  1S10,  a  license 
was  granted  by  the  lord  of  the  manor  to  a  copy- 
hold to  demise  part  of  his  copyhold  premises  to 
A.  K.  for  seventy-one  years,  saving  to  the  lord  all 
fines,  &c.,  in  as  ample  a  manner  as  if  the  license 
had  not  been  granted.  On  the  4th  of  April,  1810, 
a  second  license  was  granted  to  demise  the  remain- 
der of  the  copyhold  tenement,  excepting  the  land 
demised  to  A.  K.,  for  the  term  of  seventy-one 
years,  with  this  condition,  "  that,  in  consequence 
of  his  engagement  to  improve  the  said  premises, 
and  paying  unto  the  lord  a  fine  for  his  license,  it  is 
hereby  agreed,  that,  during  the  said  term  ol 
seventy-one  years,  the  fine  on  all  future  admissions 
shall  be  at,  on,  and  after  the  rate  of  311.  per  year 
for  the  whole,  and  so  in  proportion  for  every  less 
quantity  of  land:" — Held,  that  the  words  "the 
whole"  meant  the  whole  of  the  residue  which  had 
not  been  demised  to  A.  K.,  and  that  the  executors 
of  the  copyholder  were  bound  to  pay,  on  their 
admission  to  the  whole  of  the  premises,  not  only 


he  two  years'  improved  value  on  37/.  per  annum, 
)ut  also  two  years'  improved  value  of  the  premi- 
ses demised  to  A.  K.  Curtis  v.  Scales,  14  Mee.  & 
W.  444. 

Leases  by  Copyholder.] — A  lease  made  contrary 
o  the  custom  of  a  manor  is  good  against  all  but 
he  lord  ;  and,  even  as  between  the  parties  to  the 
ease  and  the  lord,  the  demise  against  custom  is 
only  a  ground  of  forfeiture,  which  the  lord  may 
waive.  Doe  d.  Robinson  v.  Bousfield,  6  Q.  B.  492. 

Severance.]  — Two  women,  being  joint-tenants  of 
copyhold  lands,  one  of  them  and  her  husband  sur- 
rendered their  estate  and  interest  to  the  intent  that 
;he  lord  should  re-grant  the  same  to  such  person 
or  persons  as  the  husband  should  by  will  appoint. 
The  wife  died  in  the  lifetime  of  her  husband  and 
sister.  The  husband  afterwards  died,  having,  by 
lis  will,  appointed  the  surrendered  share  to  his 
xecutors : — Held,  that  there  was  a  severance  of 
the  joint-tenancy.  Edwards  v.  Champion,  1  De 
Gex.  &  S.  75;  11  Jur.  274. 

Fines  and  Fees.]  — Testator  devised  certain  copy- 
bold  tenements  to  his  son  W.  M.  for  life,  remain- 
der to  the  children  of  W.  M.  as  tenants  in  common 
in  tail,  remainder  as  to  one  moiety  to  his  daughter 
P.  for  life,  remainder  to  her  children  as  tenants  in 
common  in  tail ;  and  as  to  the  other  moiety,  to  hia 
daughter  S.  for  life,  remainder  to  her  children  aa 
tenants  in  common  in  tail.  W.  M.  was  admitted, 
and  died  in  1844,  without  issue,  P.  and  S.  having 
previously  died  leaving  issue.  After  the  death  of 
W.  M.,  the  only  child  of  P.  and  the  four  children 
of  S.  surrendered  to  B.  by  the  description  of  "  all 
that  piece  or  parcel  of  land  late  in  the  occupation 
of  W.  M.:" — Held,  that  on  the  admittance  of  T. 
B.  five  different  fines,  and  five  sets  of  fees,  and  five 
stamp  duties  were  payable.  Reg.  v.  Everdon 
(Manor),  16  Law  J.,  Q.  B.,  18. 

Debt  by  a  steward  of  a  manor  for  fees.  An  act 
of  Parliament  for  inclosing  the  parish  of  S.  directed 
the  commissioner  to  allot  the  uninclosed  lands  in 
S.  amongst  the  owners  thereof,  in  proportion  to 
their  rights  and  interests  in  the  same  ;  that  the 
allotted  land  should  be  held  by  the  allottees  under 
the  same  tenures,  rents,  customs,  and  services,  as 
the  lands  in  respect  of  which  they  were  allotted 
would  have  been  in  case  the  act  had  not  been 
passed;  that  where  the  allotted  lands  were  held 
under  different  titles  or  for  different  estates,  the 
commissioners  should  distinguish  the  lands  held  for 
each  of  such  estates  and  titles,  and  set  out  the 
allotments  accordingly.  The  commissioners  allot- 
ted to  A.,  who  was  the  owner  of  sixteen  separate 
copyhold  tenements  in  the  uninclosed  lands  in  S., 
five  pieces  of  land,  consisting  in  the  whole  of  forty- 
nine  acres,  but  did  not  distinguish  in  re.spect  of 
which  of  the  sixteen  tenements  they  had  so  allot- 
ted them.  A.  afterwards  surrendered  to  the  defend- 
ant the  fifth  allotment  made  to  him,  consisting  of 
five  acres,  and  the  defendant  was  admitted  to  the 
same.  Before  the  passing  of  the  Inclosure  Act, 
when  any  person  was  admitted  in  severally  to  part 
of  a  copyhold  tenement  held  of  the  manor,  the 
steward  was  entitled,  upon  admission,  to  the  same 
amount  of  fees  as  if  such  person  had  been  admitted 
to  the  whole  of  such  tenement: — Held,  in  an  action 
by  the  plaintiff,  as  steward  of  the  manor,  to  recover 
sixteen  fees  in  respect  of  the  defendant's  admis- 
sion to  the  fifth  allotment,  that  the  allotment  must 
be  considered  to  consist  of  a  part  of  each  of  the 
sixteen  tenements  in  the  uninclosed  lands,  and  that 
therefore  the  plaintiff  was  entitled  to  sixteen  fees 
in  respect  thereof.  Evans  v.  Upsher,  16  Law  J., 
Exch.,  185. 
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U.,  a  copyhold  tenant  of  the  manor  of  S.,  was 
owner  of  sixteen  separate  tenements,  holden  by 
sixteen  separate  copies  of  court-roll,  and  sixteen 
separate  yearly  quitrents.  He  was  admitted  to 
the  above  tenements  at  five  different  times,  and 
by  five  different  titles.  An  inclosure  act  passed, 
directing  commissioners  to  allot  the  waste  lands 
in  S.  among  the  owners  thereof,  in  proportion  to 
their  rights  and  interests  in  the  same.  The  act 
also  directed  that  the  allotted  lands  should  be 
held  by  the  allottees  under  the  same  tenures, 
rents,  customs,  and  services  as  the  lands  in  re- 
spect of  which  they  were  allotted  would  have  been 
in  case  the  act  had  not  been  passed ;  and  that, 
where  the  lands  were  held  under  different  titles  or 
for  different  estates,  the  commissioners  should 
distinguish  the  lands  held  for  each  of  such  estates 
andlitles,  and  set  out  the  allotments  accordingly. 
The  commissioners  allotted  to  U.,  in  respect  of 
his  sixteen  copyhold  tenements,  five  pieces  of 
land,  amounting  in  the  whole  to  forty-nine  acres, 
but  did  not  distinguish  in  respect  of  which  of  the 
sixteen  tenements,  or  of  what  particular  estates, 
the  five  pieces  were  allotted.  U.  afterwards  sur- 
rendered to  the  defendant  the  fifth  allotment,  and 
the  defendant  was  duly  admitted  to  the  same. 
Before  the  inclosure  act  passed,  when  any  person 
was  admitted  in  severally  to  a  part  of  a  copyhold 
tenement,  the  steward  of  the  manor  was  entitled, 
upon  such  admission,  to  the  same  amount  of  fees 
as  if  such  person  had  been  admitted  to  the  whole 
of  such  tenement.  In  an  action  by  the  steward 
to  recover  sixteen  fees  in  respect  of  the  defend- 
ant's admission  to  the  fifth  allotment — Held,  that 
such  allotment  must  be  considered  as  an  allotment 
of  a  portion  of  each  of  the  sixteen  former  tene- 
ments, and  that  therefore  the  steward  was  entitled 
to  recover  sixteen  fees.  Evans  v.  Upsher,  16  M. 
&  W.  675. 

Copyhold  land  was  devised  to  A.  for  life,  re- 
mainder to  five  persons  as  tenants  in  common ; 
A.  was  admitted.  After  his  death  the  five,  hav- 
ing contracted  to  sell  to  B.,  severally  surrendered 
to  the  use  of  B.  in  fee,  which  surrender  was  ac- 
cepted by  the  lord  : — Held,  that  B.,  on  claiming 
admittance,  must  pay  five  fees,  and  that  the  ad- 
mittance would  require  five  stamps.  Reg.  v.  Eton 
College,  8  Q.  B.  526. 

Heriots.]  — A  heriot  may  be  due  by  custom  upon 
the  death  of  a  free  tenant  holding  an  estate  in  fee- 
simple.  Damerell  v.  Protheroe,  11  Jur.  331;  16 
Law  J.,Q.  B.,  170. 

Therefore,  in  trover  to  recover  several  heriots 
in  respect  of  free  tenements  held  in  fee-simple, 
evidence  of  the  exercise  of  such  a  right  in  respect 
of  other  tenements  within  the  manor  is  admissible  ; 
and  presentments  from  the  court  rolls  are  admis- 
sible as  evidence  of  reputation  of  such  a  custom. 
Jb. 

In  trespass  for  taking  chattels,  if  the  defendant 
justifies  the  seizure  under  a  heriot  custom,  the 
plaintiff  may  reply  de  injuria  absque  tali  causa. 
And  if  there  are  several  pleas,  claiming  several 
heriots  in  respect  of  different  tenements,  one  re- 
plication de  injuria  will  suffice.  Price  v.  Wood- 
house,  16  M.  &  W.  1 ;  4  Dowl.  &  L.  286  ;  16  Law 
J.,  Exch.,  41. 

A  heriot  may  be  due  by  custom  on  the  death  of 
a  tenant,  in  respect  of  a  tenement  of  free  lands, 
held  in  fee-simple  of  a  manor.  Damerell  v.  Pro- 
theroe, 10  Q.  B.  20. 

Consequently,  to  prove  such  a  custom,  present- 
ments of  the  deaths  of  tenants  of  other  free  tene- 


ments held  in  fee  of  the   manor,  and  the   seizure 
of  heriots  thereupon,  are  admissible.     Ib. 

Trespass  for  breaking  and  entering  the  plaintiffs' 
close,  and  seizing  and  taking  certain  goods  and 
chattels,  to  wit,  two  horses.  The  defendants 
pleaded  as  to  breaking  and  entering  the  said 
close,  and  seizing  and  taking  parcel  of  the  said 
goods  and  chattels,  to  wit,  one  of  the  said  horses, 
a  justification  of  the  seizure  of  that  horse  as  a 
heriot  due  in  respect  of  a  customary  tenement, 
whereof  the  plaintiffs'  testator  died  seised.  The 
defendants  also  pleaded  as  to  the  breaking  and 
entering  the  said  close,  and  seizing  and  taking 
parcel  of  the  said  goods  and  chattels,  to  wit,  the 
said  other  horse,  a  justification  of  the  seizure  of 
that  horse  as  a  heriot  due  in  respect  of  another 
customary  tenement,  whereof  the  plaintiffs'  testa- 
tor died  seised.  The  plaintffs  replied  separately 
to  each  of  the  pleas,  that  the  defendants,  at  the 
same  time,  place,  and  occasion,  when  they  took 
the  horse  in  the  introductory  part  of  that  plea 
mentioned,  also  seized  and  took  the  said  other 
horse  (being  the  residue  of  the  said  goods  and 
chattels)  under  colour  and  pretence  of  the  said 
heriot  custom,  and  under  an  assertion  and  claim 
of  right  to  seize  and  take  the  same  other  horse  as 
and  for  the  said  heriot  custom: — Held,  on  special 
demurrer,  that  the  replications  were  good,  inas- 
much as  the  seizure  of  the  other  horse  rendered 
the  defendants  trespassers  ab  initio  as  to  the  entry, 
as  well  as  the  seizure  of  the  chattels.  Price  v. 
Woodhouse,  1  Exch.  Rep.  559. 

Grants.} — The  rector  and  lord  of  the  manor  of 
B.,  by  one  grant,  demised  for  three  lives,  at  one 
aggregate  holding  and  atone  undivided  rent,  three 
ancient  tenements,  originally  held  of  the  manor 
under  distinct  grants,  and  at  distinct  rents.  The 
same  rector  afterwards  disposed  of  the  reversion 
in  fee  under  the  provisions  of  the  Land-tax  Re- 
demption Act,  42  Geo.  3,  c.  116: — Held,  that 
though  the  grant  for  lives  might  be  void  unless 
sanctioned  by  special  custom  in  the  manor,  yet 
the  purchaser  of  the  reversion  had  a  good  title, 
the  sale  being  approved  of  by  the  land-tax  com- 
missioners. Doe  d.  Strickland  v.  Woodward,  1 
Exch.  Rep.  273. 

Conveyance  of,  under  Act  of  Parliament.]  — By 
the  33  Geo.  3,  c.  80,  the  company  were  empow- 
ered to  purchase  land  for  the  purposes  of  their 
canal.  Sect.  9  enacted,  "  that  it  should  be  lawful 
for  all  bodies  corporate,  trustees,  &c.,  for  them- 
selves, their  heirs  and  successors,  and  for  their 
cestuis  que  trust,  and  for  every  other  person  or 
persons  whomsoever,  who  should  be  seised,  pos- 
sessed of,  or  interested  in  any  lands,  &c.,  set  out 
for  the  purposes  of  the  canal,  to  sell  and  convey 
the  same  unto  the  company;"  and  such  convey- 
ance should  be  made  according  to  a  certain  form. 
Then  followed  a  form  whereby  the  vendor  granted 
and  released  all  his  right  &c.,  in  the  same  to  the 
company  for  ever,  by  virtue  and  according  to  the 
true  intent  and  meaning  of  the  act.  And  it  v/as 
enacted,  that  every  such  conveyance  should  be 
valid.  Section  10  provided,  that,  if  the  parties 
should  not  agree  as  to  the  price,  it  should  be 
settled  by  certain  commissioners,  or  by  a  jury. 
Section  30  enacted,  that  the  commissioners  should 
settle  what  proportion  of  the  purchase-money  or 
compensation  for  damages  should  be  allowed  to 
any  tenant  or  other  person  having  a  particular 
interest  in  the  premises,  with  due  regard  to  the 
rights  of  the  lord  of  any  manor.  A.,  a  copyholder 
in  fee,  conveyed  part  of  his  copyhold  lands  to  the 
company  by  deed,  in  the  statutory  form3  the  lord 
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being  no  party  to  it: — Held,  that  the  conveyance 
transferred  all  that  A.  could  transfer  without  the 
lord,  and  that  the  lord's  rights  remained  unaf- 
"fected;  and,  semble,  that  section  30  was  meant 
to  apply  only  to  cases  where  the  lord  joined  in  the 
conveyance.  Dimes  v.  Grand  Junction  Canal  Com- 
pany, 5  Railw.  Cas.  34. 

By  an  act  of  Parliament,  under  which  an  incor- 
porated company  had  power  to  purchase  land  for 
the  formation  of  a  canal,  persons  having  property 
upon  the  line  of  the  canal  were  to  convey  any 
right,  title,  or  interest  in  such  property  to  the 
company,  by  a  conveyance  in  the  form  pointed 
out  by  the  act.  A  copyholder  in  fee  conveyed 
under  the  act  his  interest  in  certain  lands  to  the 
company.  Upon  the  death  of  the  copyholder,  the 
lord  of  the  manor  refused  to  admit  his  heir  or  the 
canal  company: — Held,  affirming  the  decision  of 
the  Court  below,  that  the  heir  of  the  copyholder 
ought  to  be  admitted  by  the  lord  to  the  copyhold 
premises,  and  that  such  heir,  when  admitted,  was 
to  hold  as  trustee  for  the  company,  who  were  to 
pay  the  fines  and  fees  upon  the  admission.  Grand 
Junction  Canal  Company  v.  Dimes,  17  L.  J., 
Chanc.,  206— C. 

Court  Molls.]  — Admitted  copies  of  the  court  roll 
of  the  manor  by  which  the  premises  purported  to 
have  been  surrendered,  were  held  sufficient  evi- 
dence of  their  being  copyhold.  Ktanden  v.  Christ- 
inas, 16  Law  J.,  Q.  B.,  265. 

Copies  of  court  rolls,  purporting  to  be  surrenders 
of  property  by  a  person  proved  to  be  then  in  pos- 
session, and  admittances  accordingly,  are  evidence 
of  the  existence  of  a  manor,  and  of  such  property 
being  within  it,  in  an  action  by  the  surrenderee, 
in  which  his  ownership  is  disputed.  Standen  v. 
Chrismas,  10  Q.  B.  135. 

The  determination  of  a  copyhold  interest  may 
be  shown  without  producing  the  copy  of  court 
roll.  Doe  d.  Welsh  v.Langfield,  16  M.  &  W.  497. 

Thus,  a  declaration  by  the  party  in  possession, 
that  his  interest  was  less  than  a  fee,  e.  g.  for  his 
own  life  only,  would  be  primary  evidence  that  it 
ceased  to  exist  at  his  death.  76. 

Secus,  where  he  declared  that  he  held  "  for  life 
interest,"  that  statement  being  consistent  with 
one  or  more  life  interests  coming  into  existence  at 
his  death.  Ib. 

Inspection  of  Court  Rolls.]  — A  claimant  to  copy- 
hold property  who  comes  to  the  Court  for  a  man- 
damus to  the  steward  of  the  manor  to  compel  him 
to  grant  inspection  of  the  court  rolls,  and  admit 
the  claimant  as  a  copyholder  of  the  manor,  to 
enable  him  to  try  his  right  to  the  property  he 
claims,  must,  in  the  affidavit  used  in  moving  for 
the  rule,  either  swear  positively  that  he  is  enti- 
tled to  the  property  claimed,  or  set  out  his  title 
or  good  grounds  for  his  belief  that  he  is  entitled 
to  the  property.  Cooke,  Ex  parte,  2  B.  C.  Rep. 
205— Erie. 

It  is  not  sufficient  to  swear  that  he  "  verily 
believes"  that  he  is  entitled  to  the  property  in 
question.  Ib. 

COPYRIGHT. 

Books.] — In  case  for  infringement  of  copyright 
of  a  book,  intitled,  "Evening  Devotions,  &c.; 
from  the  German  of  C.  C.  Sturm,"  the  defendants 
pleaded,  that  Sturm  had  written  religious  works 
in  the  German  language,  which  had  been  transla- 
ted into  English,  and  were  much  valued  5  that  the 
VOL.  VI. — 13 


plaintiff  employed  one  H.  to  write  the  book  men- 
tioned in  the  declaration,  and,  with  intent  to  de- 
fraud and  deceive  the  public,  and  to  make  them 
believe  that  the  book  was  a  translation  of  an  ori- 
ginal book  written  by  Sturm,  fraudulently  publish- 
ed it  as  such,  for  a  translation  of  an  original  work 
written  in  German  by  Sturm ;  and  that  he  pub- 
lished with  the  book  a  false  and  fraudulent  preface, 
the  object  of  which  was  to  induce  the  public  to 
believe  that  the  work  was  really  a  translation  of  a 
work  written  by  Sturm: — Held,  on  general  de- 
murrer, that  the  matters  stated  in  the  plea  were 
sufficient  to  negative  the  existence  of  a  valid  copy- 
right in  the  plaintiff,  and,  consequently,  to  pre- 
clude him  from  maintaining  any  action  for  piracy. 
Wright  v.  Tallis,  1  C.  B.  893. 

A  work  may  be  a  piracy  from  another,  though 
the  passages  copied   are   stated  to  be  quotations, 
and  are  not  so  extensive  as  to  render  the  piratical 
work  a  substitute  for  the  original  work.     Bohn  v 
Bogue,  10  Jur.  420— V.  C.  E. 

A  foreign  author,  residing  abroad,  who  composes 
and  publishes  his  work  abroad,  has  not  at  common 
law  or  under  the  stats.  8  Anne,  c.  19,  and  54  Geo. 
3,  c.  136,  any  copyright  in  this  country.  Chappell 
v.  Purday,  14  Mee.  &  W.  303. 

Therefore,  a  person  to  whom  he  transfers  abroad, 
by  an  instrument  not  under  seal,  but  which  is 
valid  according  to  the  law  of  that  country,  the 
copyright  of  the  work  in  England,  has  no  right  of 
action  against  a  British  subject  who  afterwards 
publishes  the  work  in  England.  Ib. 

Where  the  publishers  of  a  magazine  employ  and 
pay  an  editor,  and  the  editor  employs  and  pays 
persons  for  writing  articles  in  the  magazine — Sem- 
ble, the  copyright  in  such  articles  is  not  vested  in 
the  publishers  under  5  &  6  Viet.  c.  45,  s.  18. 
Brown  v.  Cooke,  11  Jur.  77;  16  Law  J.,  Chanc. , 
140— V.  C.  E. 

Qusre,  whether,  in  order  so  to  vest  the  copy- 
right, the  publishers  must  have  employed  such 
persons  beforehand  ?  Ib. 

In  an  action  for  infringement  of  copyright  in  a 
foreign  work  there  was  a  contemporaneous  publi- 
cation abroad  and  in  this  country: — Held,  that, 
notwithstanding,  plaintiff  was  entitled  to  recover. 
Cocks  v.  Purday,  2  Car.  &  K.  269— Erie. 

In  an  action  for  an  infringement  of  the  copyright 
of  a  certain  book,  the  defendant  pleaded  several 
pleas,  denying  that  the  plaintiff  was  the  proprietor 
of  the  copyright ;  that  there  was  any  copyright 
subsisting:  that  the  books  were  first  published  in 
England,  and  that  the  copies  complained  of  were 
unlawfully  printed: — Held,  on  application  by  the 
plaintiff'  to  have  the  notice  of  objections,  deliv- 
ered with  the  defendant's  pleas  under  the  5  &  6 
Viet.  c.  45,  s.  16,  amended  ;  that  the  alleged  first 
publication  having  taken  place  abroad,  and  so  far 
back  as  the  year  1831,  it  was  sufficient  for  the  de- 
fendant to  state  the  year  of  the  first  publication, 
and  that  it  was  not  necessary  that  he  should  spe- 
cify the  day  or  month  ;  but  that  he  was  bound  to 
state  the  name  of  the  party  whom  he  alleged  to  be 
the  proprietor  or  first  publisher,  the  title  of  the 
work,  the  place  where  and  the  time  when  the  first 
publication  took  place.  Eooscy  v.  Davidson,  4 
Dowl.  &  L.  147— B.  C.— Wightman. 

Held,  also,  that  he  was  not  entitled  to  object, 
that  some  person  whose  name  is  to  the  defendant 
unknown,  and  not  the  plaintiff,  was  the  proprietor 
of  the  said  copyright;  nor  that  the  plaintiff  was 
not  himself  the  author ;  nor  that  the  work  was  not 
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first  printed  or  published  in  the  British  dominions  ; 
nor  that  the  plaintiff  never  acquired  any  title,  by 
assignment  or  otherwise,  to  the  copyright ;  nor 
that  there  was  no  valid  assignment,  &c.;  nor  thai 
there  is  no  copyright  in  a  work  first  published  out 
of  the  British  dominions  under  such  circumstance 
as  the  books  in  question  were  published.  Bui 
that  he  might  object  that  A.  B.,  if  any  one,  and 
not  the  plaintiff,  was  the  proprietor;  and  that  at 
the  time  of  committing  the  alleged  grievances  no 
copyright  in  the  work  was  subsisting.  Ib. 

The  copyright  in  musical  compositions  is  more 
extensively  protected  than  the  copyright  in  dra- 
matic pieces.  Russell  v.  Smith,  15  Sim.  181. 

An  alien  friend,  the  author  of  a  work  composed 
abroad,  of  which  he  is  also  the  first  publisher  in 
England,  and  which  has  not  been  made  publici 
juris  by  a  previous  publication  elsewhere,  has  a 
copyright  in  that  work,  for  an  infringement  of 
which  he  can  maintain  an  action  in  this  country. 
Cocks  v.  Purday,  12  Jur.  677;  17  L.  J.,  Exch.,  273. 

This  right  is  not  defeated  by  a  contemporaneous 
publication  of  the  same  work  abroad,  jb. 

A  contract  made  abroad,  the  effect  of  which,  ac- 
cording to  the  lex  loci,  is  to  vest  the  interest  of  a 
copyright  in  one  of  the  contractors,  constitutes 
him  an  "  assign"  within  the  meaning  of  the  5  &  6 
Viet.  c.  45.  Ib. 

In  an  action  for  the  infringement  of  a  copyright, 
the  plaintiff  will  not  be  allowed  a  count  on  the 
stat.  5  Si  6  Viet.  c.  45,  in  conjunction  with  a  count 
for  the  infringement  of  the  same  copyright  at 
common  law.  Boozey  v.  Tolkien,  17  L.  J.,  C.  P., 
137. 

Under  a  count  on  the  above  statute  for  infring- 
ing a  copyright,  setting  forth  the  requisitions  of 
the  statute,  and  concluding  contra  formam  statuti, 
the  plaintiff  may  set  up  his  common-law  right,  if 
he  fail  to  bring  himself  within  the  operation  of  the 
statute.  Ib. 

An  assignment  of  copyright  of  a  song  must  not 
only  be  in  writing,  but  attested  by  two  witnesses, 
to  bring  it  within  the  8  Anne,  c.  19.  Davidson  v. 
Bohn,  12  Jur.  922— C.  P. 

Declaration  upon  sect.  20  of  stat.  5  &  6  Viet. 
c.  45,  alleged,  that  plaintiff  had  "  the  sole  liberty 
of  representing  and  performing  a  musical  composi- 
tion ;"  yet  defendant,  without  the  consent  of  plain- 
tiff, "  to  wit,  at  a  place  of  dramatic  entertainment," 
wrongfully  represented  and  performed  the  said  mu- 
sical composition.  Upon  motion  in  arrest  of  judg- 
ment, on  the  ground  that  the  right  of  plaintiff  was 
stated  too  largely — Held,  that  it  was  insufficient, 
inasmuch  as  it  followed  the  words  of  the  statute. 
Russell  v.  Smith,  12  Jur.  723;  17  L.  J.,  Q.  B.,  225. 

Plaintiff  was  the  composer  of  a  musical  composi- 
tion of  a  representative  character,  called  "  The 
Ship  on  Fire;"  defendant  sang  it  at  a  vocal  enter- 
tainment, announced  by  bills,  with  the  price  of 
tickets  of  admission,  and  giving  a  programme  of 
the  two  parts  of  the  performance.  The  perform- 
ance was  at  Crosby  Hall,  which  was  licensed  for 
musical  entertainment,  and  was  prepared  with 
seats  for  the  audience,  and  a  stage  for  the  per- 
former; and  the  defendant,  without  scenes  or  ap- 
propriate dresses,  accompanied  his  singing  with  a 
piano,  and  gave  considerable  expression  to  the 
matters  described: — Held,  first,  that  "The  Ship 
on  Fire"  was  a  dramatic  piece  within  sect.  20  of 
stat.  5  &  6  Viet.  c.  45.  Ib. 

Held,  secondly,  that  Crosby  Hall  was,  on  the 


occasion  of  the  performance,  a  place  of  dramatic 
entertainment,  within  the  stats.  3  &  4  Will.  4, 
c.  15,  and  5  &  6  Viet.  c.  45.  Ib. 

Held,  thirdly,  that  it  was  not  necessary  that  plain- 
tiff's right  should  be  registered  under  sect.  24  of 
stat.  5  &  6  Viet.  c.  45.  Ib. 

B.  adapted  an  old  melody  to  some  words  which 
he  wrote,  and  gotH.,  a  friend  of  his,  to  compose  for 
it  an  accompaniment,  and  thus  to  convert  it  into 
a  song.  B.  sold  the  copyright  to  one  of  the  plain- 
tiffs under  an  agreement,  by  which  he  promised 
"  to  execute  a  proper  assignment  to  such  plaintiff, 
or  his  assigns,  or  as  he  or  they  should  direct."  B. 
subsequently  executed  a  deed  of  assignment  to 
both  plaintiffs.  The  defendant  published  a  colour- 
able copy  of  the  song  ;  and  in  an  action  against 
him  for  an  infringement  of  the  copyright,  the  jury 
found  that  there  had  been  a  piracy  of  the  accom- 
paniment: — Held,  that  B.  had  a  copyright  in  the 
entire  piece,  and  that  the  copyright  might,  there- 
fore, be  described  in  the  action  as  a  copyright  in 
the  entire  piece.  Leader  v.  Purday,  12  Jur.  1091 
— C.  P. 

Held,  also,  that,  under  a  notice  of  objections 
that  the  plaintiffs  were  not  the  owners  of  the  copy- 
right, it  was  not  competent  for  the  defendant  to 
insist  that  the  copyright  in  the  accompaniment 
was  in  H.,  and  that  the  plaintiffs  should  prove  an 
assignment  of  the  same  from  H.,  although  the  fact 
of  H.  having  composed  the  accompaniment  ap- 
peared from  the  plaintiffs'  own  evidence  at  the 
trial.  Ib. 

Held,  also,  that  the  sale  and  agreement  by  B.  to 
one  of  the  plaintiff's  operated  only  as  an  agree- 
ment to  execute  an  assignment,  and  did  not  render 
inoperative  the  subsequent  assignment  by  B.  to 
both  plaintiffs.  Ib. 

Qusre,  whether,  in  any  case,  it  was  necessary 
to  show  an  assignment  from  H.  of  the  copyright  in 
the  accompaniment  ?  Ib. 

Action  for  Infringement — Notice  of  Objections.] 
— Semble,  that  the  5  &  6  Viet.  c.  45,  s.  16,  which 
enacts,  "  that,  if  the  nature  of  the  defence  to  an 
action  for  the  infringement  of  copyright  be,  that 
the  plaintiff  was  not  the  author  or  first  publisher  of 
the  book  in  which  he,  by  such  action,  claims  copy- 
right, or  is  not  the  proprietor  of  the  copyright 
therein,  or  that  some  other  person  than  the  plain- 
tiff was  the  author  or  first  publisher  of  such  book, 
or  is  the  proprietor  of  the  copyright  therein,  then 
the  defendant  shall,  in  the  notice  of  objections,  to 
be  delivered  by  him  with  his  pleas,  specify  the 
name  of  the  person  who  he  alleges  to  have  been 
the  author  or  first  publisher  of  such  book,  or  the 
proprietor  of  the  copyright  therein,  together  with 
the  title  of  such  book,  and  the  time  when,  and  the 
place  where,  such  book  was  first  published,"  is 
sufficiently  complied  with,  by  alleging  a  definite 
publication  of  the  disputed  work  at  some  particular 
place,  by  some  definite  party,  either  before,  or 
simultaneously  with,  the  publication  by  the  plain- 
tiff, or  with  a  publication  in  another  place.  Boosey 
v.  Purday,  10  Jur.  1038— Exch. 

In  an  action  for  the  infringement  of  copyright, 
two  of  the  objections  delivered  by  defendant  with 
his  pleas,  as  required  by  5  &  6  Viet.  c.  45,  s.  16, 
were,  that  the  books  in  question  were  not  first 
printed  or  published  in  the  British  dominions;  and 
that  there  was  no  valid  assignment  of  the  copyright 
in  the  said  books  to  the  plaintiff  from  the  original 
proprietors  or  their  representatives  : — Semble,  that 
the  first  of  these  objections  ought  to  be  struck  out, 
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as  too  general ;  and  that  the  word  "  valid"  should 
be  expunged  from  the  second.     Ib. 

Designs.] — Qucere,  whether  a  mechanical  con- 
trivance within  the  stem  of  a  parasol,  for  raising 
or  lowering  it  with  one  hand,  is  "a  design  for  the 
shape  or  configuration  of  an  article  of  manufac- 
ture." within  the  5  &  6  Viet.  c.  100,  and  6  &  7 
Viet.  c.  65.  Millengen  v.  Picker,  1  C.  B.  799. 

By  articles  of  agreement  between  A.  and  B., 
after  reciting  that  A.  had  invented  a  parasol  upon 
a  new  principle,  it  was  agreed  that  B.  should  be 
permitted  to  manufacture  it,  and  that,  if  B.  should, 
pending  the  agreement,  manufacture  parasols  with- 
out making  the  stipulated  payments,  or  do  any 
thing  whatever  to  prejudice  A.'s  right  and  title  to 
the  invention,  he  should  pay  A.  100/.  as  liquidated 
damages.  In  case  for  a  breach  of  this  agreement, 
the  declaration  alleged  that  A.  was  the  proprietor 
of  a  new  or  original  design  for  an  article  of  manu- 
facture, having  reference  to  a  purpose  of  utility, 
so  far  as  the  design  was  and  is  for  the  shape  or 
configuration  of  such  article,  that  is  to  say,  of  a 
new  or  original  design  for  the  shape  or  configura- 
tion of  a  parasol,  for  the  purpose  of  opening  and 
closing  the  same  with  one  hand,  and  which  design 
had  not  before,  or  at  the  time  of  registration,  been 
published;  that  such  design  was  duly  registered, 
according  to  the  6  &  7  Viet.  c.  65,  and  that  B. 
published  a  circular  stating  A.'s  design  to  be  an 
infringement  of  a  patent  previously  granted  to  C. 
B.  pleaded,  that  A.  was  not,  before  or  at  the  time 
of  the  registration,  the  inventor  or  proprietor  of  a 
new  or  original  design  for  the  shape  or  configura- 
tion of  a  parasol,  not  published  before  or  at  the 
time  of  the  said  registration,  modo  et  forma  : — 
Held,  that  this  plea  did  not  raise  the  question, 
whether  or  not  the  alleged  invention  of  A.  was  the 
proper  subject  of  a  certificate  of  registration,  un- 
der the  stats.  5  &  6  Viet.  c.  100,  and  6  &  7  Viet, 
c.  65.  Ib. 

CORN. 

[The  9  &  10  Viet.  c.  22,  amends  the  laws  relating 
to  the  importation  of  corn.] 

By  9  Geo.  4,  c .  60,  certain  duties  were  imposed  on 
fore'ign  corn.     By  sect.  1  of  5  &  6  Viet.  c.  14,  which 
received  the  royal  assent    on  the  29th   of  April 
1842,  that   act  was  repealed ;  and,  by  sect.  2,  i 
was  enacted,    that,  from  and  after  the  passing  o 
this  act,  there   shall  be  paid  upon  all  foreign  corn 
entered  for  home  consumption  the  duties  specifiec 
in  the  table  annexed  to  this  act ;  and  that  the  saic 
duties  shall  be  levied  and  paid  in  the  same  manne 
as  the  duties  of  customs  mentioned  in  the  table 
annexed  to  3  &  4  Will.  4,  c.  56.     By  sect.  28,  the 
Comptroller  of  Corn  Returns  shall  every  week  as- 
certain the  aggregate    average  prices   of  British 
corn  for  the  preceding  six   weeks,  and  shall  trans- 
mit a  certificate  to  the  Collector  of  Customs  ;  anc 
the  amount  of  the  duties  to  be  paid  under  the  ac 
shall  be  regulated  at  each  of  the  ports  by  the  ag 
gregate  average  prices  in  the  last  of  the  certificates 
received  by  the  collector.  By  sect.  30,  until  a  suffi- 
cient number  of  weekly  returns  shall  have  been  re 
ceived  by  the  Comptroller  of  Corn  Returns  unde 
this  act  to  afford   such  aggregate  average  prices 
the  weekly  average   prices   of  British   corn,  pub 
lished  by  him  immediately  before  the  passing  o 
this  act,  shall  by  him  be  used  and  referred  to  in 
making  such  calculations  as  aforesaid,  in  the  sam 
manner  as  if  the  same  had  been  made  up  and  takei 
under  this  Act: — Held,  that  no  duty  was  payable 
'   on  foreign  corn  between  the  passing  of  5  Si  6  Viet 


c.  14,  and  the  receipt  of  the  first  certificate  under 
hat  act  by  the  Collector  of  Customs.  Barrow  v. 
Arnaud,  10  Jur.  319 — E.vch.  Cham. 

In  an  action  against  a  Comptroller  of  Customs 
or  refusing  to  sign  a  bill  of  entry  for  landing  a 
cargo  of  foreign  wheat,  on  which  no  duty  was  pay- 
able, the  proper  measure  of  damages  is  the  amount 
of  loss  sustained  by  plaintiff  by  reason  of  a  subse- 
quent fall  in  the  price  of  wheat.  Ib. 

Stat.  9  Geo.  4,  c.  60,  repealing  certains  acts 
which  laid  duties  on  foreign  corn  imported  for  con- 
sumption in  the  United  Kingdom,  imposed  new 
duties,  to  be  graduated  according  to  the  average 
Drice  of  British  corn,  which  average  was  to  be  cer- 
;ified  by  the  Comptroller  of  Customs,  who,  for  that 
Diirpose,  was  to  strike  a  six  weeks'  average  on  the 
irices  for  the  last  week,  as  ascertained  from  the 
•eturns  for  that  week  transmitted  to  him,  and  the 
averages  certified  by  him  in  the  five  preceding 
weeks.  The  Customs  Act,  3  &  4  Will.  4,  c.  56,  in 
the  table  of  duties  inwards,  has  the  words,  "  Corn, 
see  9  Geo.  4,  c.  60."  Stat.  5  &  6  Viet.  c.  14,  re- 
peals stat.  9  Geo.  4,  c.  60  (except  as  to  the  repeal 
of  former  acts),  and  enacts,  that  there  shall  be 
levied  and  paid,  from  and  after  the  passing  of  stat. 

5  &  6  Viet.  c.  14,   the  duties  on  corn  specified  in 
the  table  annexed.     The  table  graduates  the  duties 
according  to  the  average  price,  made  up  and  pub- 
lished  in  the  manner  required  by  law.     Sect.  28 
enacts,  that  the  Comptroller  shall  strike  a  six  weeks' 
average,  from  the  prices  transmitted  to  him  for  the 
last  week  and  his  last  five  averages,  and  shall  on 
every  Thursday  transmit  a  certificate  of  the  aver- 
age so  struck  to  the  collectors  of  the  ports  ;  and 
the  duties,  and  the  duties   to  be  paid,  shall  be  re- 
gulated by  the  last  of  such  certificates  received  by 
the  collector.     Sect.  30  authorizes  the  Comptroller, 
till  there  shall  have   been  a  sufficient  number  of 
weekly  returns  under    the    act,    to    use  his  own 
weekly  averages  published  before  the  act  passed  : — 
Held,    by   the  Court   of  Exchequer  Chamber,  re- 
versing the  judgment  of  the   Court  of  Q.  B.,  that 
stat.  9  Geo.  4,  c.  60,  was  not  kept  alive  by  stat.  3 

6  4  Will.  4,  c.  56,  for  the  purpose  of  striking  the 
first  average  under  stat.  5  &  6  Viet.  c.  14,  but  was 
absolutely  repealed  by  stat.  5  &  6  Viet.  c.  14;  and 
that  therefore  no  duties  were  payable  upon  corn 
imported  between  the  passing  of  stat.  5  &  6  Viet. 
c.  14,  and  receipt  by  the  collector  of  the  Comp- 
troller's first  certificate  under  the  last-mentioned 
statute.     Barrow  v.  Arnaud,  8  Q.  B.  595. 

Held,  also,  by  the  Court  of  Exchequer  Chamber, 
that  the  collector  was  liable,  under  stat.  3  &  4 
Will.  4,  c.  52,  s.  18,  to  an  action  on  the  case  by 
the  importer,  for  not  signing  the  bill  of  entry  for 
such  corn  until  he  received  a  certain  sum,  which 
he  claimed  as  duty.  Ib. 

Held,  also,  that  the  corn  having  been  delivered 
up  to  the  importer  on  his  paying,  under  protest, 
the  sum  claimed  as  duty,  the  measure  of  damages 
was  the  amount  so  paid,  together  with  the  loss 
sustained  by  the  detention  of  the  corn,  taking  into 
account  a  fall  of  prices  which  had  occurred  be- 
tween the  refusal  to  sign  and  the  delivering  up  of 
the  corn.  16. 

A  custom  of  the  Liverpool  corn  market,  that, 
where  corn  is  sold  by  sample,  if  the  buyer  does 
not,  on  the  day  the  corn  is  sold,  examine  the  bulk 
and  reject  it,  he  cannot  afterwards  reject  it,  or 
refuse  to  pay  the  whole  price  : — Held,  to  be  a  rea- 
sonable custom.  Sanders  v.  Jameson,  2  Car.  &.  K. 
557— Rolfe. 
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CORONER — See  CRIMINAL  LAW. 


CORPORATION. 

The  39  Eliz.  c.  5,  enables  "all  and  every  per- 
son and  persons"  to  found  hospitals  for  the  poor, 
and  to  incorporate  them.  A  municipal  corporation 
is  included  in  the  words  "  every  person  and  per- 
sons," and  may  exercise  the  powers  given  by  the 
act.  Newcastle  (Corporation),  12  Cl.  &  Fin.  402. 

The  proper  appellation  of  the  corporation  of  a 
city,  since  the  passing  of  the  Municipal  Corpora- 
tion Act,  is  "  the  mayor,  aldermen,  and  citizens 
of  the  city."  Rules  for  applying  the  interpreta- 
tion clause  in  ascertaining  the  meaning  of  other 
clauses  of  the  act.  Attorney-General  v.  Worcester 
(Corporation),  15  Law  J.,  N.  S.,  L.  C.,  398. 

Liability  of  the  new  municipal  corporations  and 
the  rate-payers  of  their  boroughs  for  the  breaches 
of  trust  of  the  old  corporations,  and  the  costs  of 
obtaining  redress.  Attorney-General  v.  Leicester 
(Corporation  of),  9  Bea.  546. 

The  new  corporations  succeed  to  the  debts  and 
duties  of  the  old  corporations,  whose  place  they 
now  occupy,  as  well  as  to  their  estates,  property, 
and  rights.  Ib. 

Style.] — Under  the  Municipal  Corporation  Re- 
form Act,  the  corporation  of  a  city  ought  to  be 
styled,  "  The  Mayor,  Aldermen,  and  Citizens"  of 
the  City.  Rochester  (Corporation)  v.  Lee,  15  Sim. 
376. 

The  proper  style  of  municipal  corporations  in 
cities  is  the  "  Mayor,  Aldermen,  and  Citizens," 
and  not  the  "  Mayor,  Aldermen,  and  Burgesses" 
of  the  city.  Attorney-General  v.  Worcester  (Cor- 
poration),^ Ph.  3. 

Charter.] — A  right  of  free  fishery  was  granted  to 
the  burgesses  of  the  borough  of  C.  by  a  charter  of 
Richard  I,  which  recited  a  previous  enjoyment  of 
the  franchise  by  the  borough.  In  the  year  1740, 
by  reason  of  judgments  of  ouster  against  all  the 
existing  members  of  the  corporation,  it  became  in- 
capable of  continuing  itself,  and  there  were  no 
mayor  or  aldermen  till  1763,  when  a  new  charter 
of  incorporation  was  granted  to  the  borough,  by 
which  all  the  former  rights,  liberties,  and  "  fishe- 
ries" were  ratified,  confirmed,  and  restored  to  the 
new  corporation  : — Held,  that  there  had  been  no 
entire  dissolution  of  the  corporation,  and  that,  by 
virtue  of  the  new  charter  of  incorporation,  the 
revived  one  became  owners  of  all  their  former 
franchises,  and  were  entitled  to  the  fishery.  Col- 
chester (Mayor,  fyc.)  v.  Brooke,  15  Law  J.,  N.  S., 
Q.  B.,  173;  10  Jur.  610. 

The  corporation  exercised  their  right  by  granting 
to  persons  called  dredgermen,  not  being  members 
of  the  corporation,  licenses  to  dredge  and  take 
oysters  within  the  limits  of  the  fishery  : — Held,  in 
an  action  on  the  case  for  injury  to  the  fishery,  the 
declaration  stating  the  possession  of  the  fishery, 
oyster-beds  and  oyster-grounds,  which  was  tra- 
versed, and  the  jury  having  found  for  plaintiff's  on 
these  issues,  that  the  above  licenses  did  not  ope- 
rate as  demises  of  the  fishery,  so  as  to  entitle 
defendant  to  a  verdict  on  the  issue.  Ib. 

A  corporation  which  had  an  immemorial  right 
to  the  oyster  fishery  in  a  navigable  river,  to  be 
managed  by  certain  functionaries  and  courts  of 
the  corporation,  became  in  1740,  by  the  ouster  of 
several  of  its  members,  unable  to  continue  itself 
or  to  carry  on  the  management  of  the  fishery.  In 
1763  the  corporation  was  re-incorporated  by  char- 


ter under  the  old  name,  and  the  charter  ratified, 
confirmed,  and  restored  to  it  all  fisheries,  &c.: — 
Held,  that  there  having  been  no  actual  dissolution, 
the  fishery  had  never  come  to  the  Crown,  and 
would  therefore  be  in  the  corporation  as  it  existed 
under  the  new  charter.  Colchester  (Mayor,  fyc.)  v. 
Brooke,  7  Q.  B.  339. 

Quaere,  whether,  if  the  fishery  had  come  to  the 
Crown,  it  could  (after  Magna  Charta)  have  been 
re-granted  by  charter  ?  Ib. 

The  corporation  by  a  written  document,  pur- 
porting to  be  an  order  of  a  court  of  the  corpora- 
tion held  for  the  conservancy  of  the  fishery,  granted 
a  license  to  certain  dredgermen  to  dredge  and 
take  the  oysters  during  the  oyster  season : — Held, 
that  this  did  not  operate  as  a  demise  of  the  fishery, 
putting  the  corporation  out  of  possession.  Ib. 

Election  of  Councillors.] — A  councillor  to  fill 
up  an  occasional  vacancy  under  stat.  5  &  6  Will. 
4,  c.  76,  s.  47,  and  councillors  to  replace  the  third 
part  of  the  council  annually  going  out  of  office, 
ought  not  to  be  chosen  at  one  and  the  same  elec- 
tion. Rowley  v.  Reg.  (in  error),  6  Q.  B.  668. 

Stat.  7  Will.  4,  and  1  Viet.  c.  78,  s.  11,  does 
not  prospectively  sanction  such  a  proceeding.  Ib. 

An  election  having  been  held  to  fill  up  an  occa- 
sional vacancy  and  the  ordinary  ones  at  the  same 
time,  a  quo  warranto  information  was  brought 
against  a  party  claiming  to  have  been  elected  to 
fill  one  of  the  ordinary  vacancies.  Issue  being 
joined  on  averments  raising  the  question  whether 
he  was  duly  elected,  it  appeared  on  the  trial  that 
voting  papers  were  delivered  containing  the  par- 
ticulars required  by  5  &  6  Will.  4,  c.  76,  s.  32, 
that  the  defendant  was  named  in  a  majority  of 
such  papers,  and  that  the  presiding  alderman  and 
assessor  declared  him  and  two  others  elected  to 
fill  the  ordinary  vacancies,  and  a  fourth  party  to 
fill  the  occasional  one.  Defendant  endeavoured 
to  show,  by  this  and  other  evidence,  that  the 
voters  understood  at  the  time  of  the  election 
which  persons  were  candidates  to  fill  the  ordinary 
and  the  occasional  vacancies  respectively,  and 
that  they  gave  their  votes  accordingly.  The  judge 
told  the  jury  that  the  information,  which  enabled 
the  presiding  officers  to  declare  defendant  elected 
to  fill  an  ordinary  and  not  the  occasional  vacancy, 
was  by  law  to  be  derived  from  the  voting  papers 
alone: — Held,  on  bill  of  exceptions  and  writ  of 
error  to  the  Exchequer  Chamber,  that  the  direc- 
tion was  right.  Judgment  for  the  Crown  affirmed. 
Ib. 

Voting  Papers.]— By  7  Will.  4,  and  1  Viet.  c. 
78,  s.  45,  voting  papers  for  the  election  of  alder- 
men must  contain  the  "place  of  abode"  of  the 
person  voted  for: — Held,  that  this  requisition  was 
not  satisfied  by  papers  naming  the  house  where 
the  person  voted  for  carried  on  the  business  of  a 
bookseller,  sleeping  elsewhere.  Reg.  v.  Deighton, 
Dav.  &  M.  683. 

This  defect  is  not  cured  by  the  general  provision 
of  5  &  6  Will.  4,  c.  76,  s.  142,  that  no  inaccurate 
description  in  any  voting  paper  "  required  by  this 
act"  shall  hinder  the  full  operation  "of  this 
act."  Ib. 

Where  a  burgess  was  refused  permission  to 
compare  the  voting-papers  used  at  a  municipal 
election  with  a  private  list  of  his  own,  but  was 
furnished  with  a  copy  of  the  burgess-roll  for  that 
purpose,  and  afterwards  applied  for  a  mandamus 
on  the  town-clerk  to  allow  him  to  inspect  the 
burgess-roll, — Held,  that  the  application  must  be 
refused,  as  he  was  substantially  furnished  at  the 
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time  with  what  he  then  demanded.  Reg.  v. 
Slagge,  10  Jur.  983— B.  C.— Patteson. 

Jurisdiction.} — A  borough  incorporated  by  char- 
ter with  a  non-intromittent  clause  was  enlarged 
under  stat.  2  &  3  Will.  4,  c.  64,  s.  35,  and  5  &  6 
Will.  4,  c.  76,  s.  7,  by  the  addition  of  a  parish  in 
the  same  county,  containing  a  bridge  which  until 
that  time  that  county  had  repaired.  There  was 
no  evidence  that  the  borough  had  been  used  to 
maintain  any  bridges: — Held,  that  the  transfer  of 
the  new  district  did  not  render  the  borough  liable 
to  repair  the  bridge.  Reg.  v.  New  Sarum  (Bo- 
rough), 1  Q.  B.941. 

Transaction  of  Business  by  Town  Council.]  — 
The  69th  sect,  of  stat.  5  &  6  Will.  4,  c.  76,  re- 
quires notice  of  the  business  to  be  transacted  at 
meetings  of  the  town  council  to  be  given  to  every 
member  three  days  before  the  meeting,  but  excepts 
the  four  quarterly  meetings  for  the  transaction  of 
"general  business:" — Held,  that  this  exception 
only  applies  to  the  ordinary  routine  business,  and 
would  not  justify  the  transaction  of  special  busi- 
ness, such  as  the  election  of  a  coroner,  without 
notice.  Reg.  v.  Grimshaw,  11  Jur.  965;  16  Law 
J.,  Q.  B.,  385. 

Burgess  Lists.] — L.,  a  householder  of  the  bo- 
rough of  D.,  had  his  name  inserted  by  the  over- 
seers of  the  parish  of  C.  within  the  said  borough 
on  the  burgess  list  of  the  parish,  which  was  signed 
by  the  overseers.  The  mayor  struck  off  his  name, 
without  any  objection  having  been  made  to  it,  but 
did  not  reject  the  list.  A  mandamus  having 
issued,  commanding  the  mayor  to  insert  the  name 
on  the  burgess  roll,  the  return  alleged,  first,  that 
the  burgess  list  was  not  signed  by  the  church- 
wardens, or  either  of  them  : — Held,  on  demurrer, 
that  the  mayor  having  acted  on  the  list,  this  was 
no  answer  to  the  writ.  Reg.  v.  Dover  (Mayor), 
11  Jur.  710 ;  16  Law  J.,  M.  C.,  97— Q.  B. 

Quaere,  whether  the  signature  of  the  church- 
wardens was  necessary  1  Ib. 

The  writ  having  set  out  the  title  of  L.,  and 
alleged,  among  other  things,  in  the  terms  of  the 
9th  section  of  5  &  6  Will.  4,  c.  76,  that  he  "had 
paid  all  such  rates  (including  therein  all  borough 
rates  directed  to  be  paid  under  the  provisions  of 
that  act)  ft.s  had  become  payable  by  him;"  the 
return  traversed  this  allegation  in  the  terms  of  it: 
—  Held,  on  demurrer,  that  such  traverse  was 
good.  Ib. 

Where  a  return  alleges  the  non-payment  of  cer- 
tain rates  as  a  ground  of  disqualification,  it  should 
8et  forth  the  times  when  the  rates  were  made,  and 
the  nature  of  them.  Ib. 

Qusre,  whether  the  statute  does  not  contem- 
plate a  more  speedy  remedy,  and  impose  upon  the 
Court  the  duty  of  inquiring  into  the  prosecutor's 
title  by  affidavit  ?  Ib. 

The  defendant  entered  by  indenture  into  part- 
nership with  J.  D.,  who  was  owner  in  fee  of  a 
house  within  a  borough,  in  which  it  was  agreed 
that  the  business  of  bookselling  was  to  be  carried 
on  by  them  jointly  in  the  house,  J.  D.  to  require 
no  rent  for  the  parts  of  the  house  in  which  the 
business  was  carried  on,  and  the  fixtures  in  those 
parts  to  be  joint  property.  Defendant  and  J.  D. 
carried  on  business  in  the  house  and  were  jointly 
r;n."l,  defendant  residing  elsewhere  : — Semble  that 
the  defendant  was  an  "  occupier"  and  entitled  to 
be  a  burgess  within  5  &  6  Will.  4,  c.  76,  s.  9. 
Reg.  v.  Ueighton,  Dav.  &  M.  682. 

Mandamus  to  the   mayor  of  D.,  to   insert  the 


name  of  L.  on  the  burgess-roll,  stated,  among 
other  things,  that  L.  was  an  inhabitant  house- 
holder, and  had  "  paid  all  rates,  including  all 
such  borough-rates  directed  to  be  paid  under  stat. 

5  &  6  Will.  4,  c.  76,  as  had   become  payable  by 
him,  except  such   as  had    become  payable  within 
sis  months  next  before  the  31st  of  August;"  that 
the   overseers   inserted  his   name  in   the  burgess- 
list,  and  that,  at  the  revision  of  the  list,  the  mayor 
expunged  it.     Return  traversed  the   allegation   as 
to  payment  of  rates,  and  alleged  nonpayment  of  a 
certain  borough-rate  : — Held,  on  special  demurrer, 
(affirming  the  judgment   of  the  Queen's  Bench), 
that  the  title  set  up  in  the  writ  was  answered  ;  and 
that   a  general   traverse  of  the   allegation  in  the 
writ  as    to  payment  of  rates  was  sufficient.     Reg. 
v.  Dover,  (Mayor  8,-c.),  12  Jur.  334;   17  L.  J.,  M. 
C.,  95— Ex.  Cham. 

Giving  false  Answers  by,  on  Election.]  — See 
CRIMINAL  LAW. 

Recorder.] — A  recorder  has  .power  to  reserve  a 
case  for  the  opinion  of  the  Court  of  Criminal  Ap- 
peal, under  stat.  11  &  12  Viet.  c.  78.  Reg.  v. 
Masters,  3  New  Sess.  Cas.  326;  12  Jur.  942 — C. 
C.Il. 

Assessors.]  — Mandamus  to  the  mayor,  aldermen, 
and  burgesses  of  W.,  to  proceed,  on  the  2Sth  of 
June,  to  elect  and  do  all  that  was  necessary  for 
the  election  of  two  assessors  for  revising  the  bur- 
gess-list, in  the  place  and  stead  of  two  whose  year 
of  office  expired  on  the  1st  of  March,  when  no 
election  of  new  assessors  was  made.  Return, 
that,  on  the  day  named,  the  mayor,  aldermen, 
and  burgesses  met,  and  were  ready  and  willing  to 
proceed  to  such  election,  the  aldermen  and  bur- 
gesses to  vote,  and  the  mayor  to  receive  the 
voting  papers,  but  there  was  not,  nor  hath  been, 
any  assessor  of  the  said  borough,  and,  in  conse- 
quence thereof,  they  could  not  proceed  to  hold 
the  said  election  : — Held,  that  the  return  was  bad, 
because  it  did  not  set  forth  the  circumstances 
necessary  to  show  why  there  was  no  assessor  for 
the  borough.  Reg.  v.  Weymouth  and  Melcombe 
Regis  (Mayor,  4-c.),  10  Jur.  67— Q.  B. 

Mandamus  to  the  mayor,  aldermen,  and  bur- 
gesses of  a  borough,  named  in  schedule  (A)  of 
stat.  5  &  6  Will.  4,  c.  76,  and  divided  into  wards, 
recited  that  no  election  of  assessors  to  revise  the 
burgess  lists  with  the  mayor  in  place  of  the  then  last 
assessors  had  been  made  on  or  since  1st  March, 
1844,  by  reason  whereof  the  said  offices  were  still 
vacant;  and  the  writ  commanded  the  mayor,  &c., 
to  meet,  and  elect  such  assessors.  Return,  that 
the  mayor,  &c.  did  meet,  and  were  ready  to  elect 
and  to  deliver  and  receive  voting  papers,  but  there 
was  not,  at  the  time  of  such  meeting,  nor  has  there 
been  from  thence  hitherto,  any  assessor  of  the 
said  borough,  wherefore  they  could  not  elect,  &c. 
On  demurrer  to  the  return,  for  not  stating  how 
and  under  what  circumstances  it  happened  that 
there  was  no  assessor  for  the  borough  at  the  time 
&c.: — Held,  first,  that  the  return  was  bad  for  that 
reason.  Reg.  v.  Weymouth  (Mayor,  fyc.},  7  Q. 
B.46. 

Held,  secondly,  that  the  mandamus  did  not  in 
itself  show  that  the  election  could  not  be  pro- 
ceeded with.  Ib. 

Held,  thirdly,  that  any  omission  to  appoint  as- 
sessors miiilit  be  remedied  1>\  ;in  election  under 
stat.  7  Will.  4  &  1  Viet.  c.  78,  s.  26,  which  ex- 
lends  to  officers  eligible  under  that  act  and  stat.  5 

6  6  Will.  4,  c.  76,  the  pr<>\  isions  of  stat.  11  Geo.  1, 
c.  4,  ss.  1,  2.     And  that  such  election  was  one  of 
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those  declared   valid  by  stat.  7  Will.  4  &   1   Viet 
c.  78,  s.  3.    Ib. 

Appointment  of  Officers.]— Town  Clerk.  Reg. 
v.  Stamford  (Mayor,  S,-c.},  6  Q.  B.  433. 

Previous  to  the  passing  of  the  5  &  6  Will.  4. 
c.  76,  the  mayor  ofW.,  by  virtue  of  his  office,  was 
coroner  of  the  borough.  On  the  passing  of  that 
act  a  separate  court  of  quarter  sessions  was  granted, 
and  a  coroner  appointed  by  virtue  of  the  62d  sec- 
tion. Upon  an  information  for  exercising  the  office 
of  coroner,  judgment  having  been  given  for  the 
Crown — Held,  that  the  relator  was  not  entitled  to 
costs  under  9  Anne,  c.  20,  the  office  not  being  a 
corporate  office  within  the  meaning  of  that  statute. 
Reg.  v.  Grimshaw,  2  B.  C.  Rep.  146;  5  Dowl.  & 
L.  249  ;  12  Jur.  134— Patteson. 

The  appointment  of  overseers  for  a  parish  within 
a  borough  is  vested  in  the  mayor,  bailiffs,  or  other 
head  officers,  being  a  justice  or  justices,  and  not 
in  the  justices  of  the  peace  at  large  forthe  borough, 
under  43  Eliz.  c.  2,  s.  8.  Reg.  v.  Preston,  3  New 
Sess.  Cas.  312 — Q.  B. 

By  the  62d  section  of  the  Municipal  Corporation 
Act,  (5  &  6  Will.  4,  c.  76),  every  borough  to  which 
a  grant  of  separate  quarter  sessions  shall  be  made, 
is  directed,  "within  ten  days  after  the  grant  of 
the  said  court  shall  have  been  signified  to  the 
council  of  such  borough,"  to  appoint  a  coroner. 
Notice  that  her  Majesty  had  been  pleased  to  make 
such  grant  was  conveyed  to  the  town  council  of 
W.  in  a  letter  from  the  Under  Secretary  of  State, 
and  within  ten  days  from  the  receipt  of  it,  but  be- 
fore the  grant  had  passed  the  Great  Seal,  a  coroner 
was  appointed  under  the  above  section.  Within  ten 
days  after  the  grant  passed  the  Great  Seal,  such 
coroner  held  an  inquest,  and  continued  to  act  up- 
wards of  six  years  : — Held,  that  the  office  was  full, 
and  that  the  town  council  had  no  power  at  an  ad- 
journed quarterly  meeting  to  remove  him  from  the 
office  and  appoint  a  successor,  no  notice  having 
been  given  of  the  business  to  be  transacted  at  such 
meeting.  Reg.  v.  Grimshawe,  11  Jur.  965  :  16  Law 
J.,  Q.  B.,  385. 

Quaere,  whether  a  coroner  of  a  borough  is  a 
"corporate  officer"  within  6  &  7  Viet.  c.  69,  s. 
1?  Ib. 

In  the  borough  of  L.  there  had  been  a  prison  for 
temporary  confinement  without  a  residence  for  a 
gaoler,  and  the  corporation  appointed  him.  That 
being  inadequate,  a  second  prison  and  house  of 
correction,  with  residence  for  a  gaoler,  was  built 
under  local  acts,  49  Geo.  3  and  55  Geo.  3,  and  the 
power  of  appointing  the  gaoler  thereto  was  vested 
in  the  justices  of  the  borough  in  quarter  sessions. 
That  being  also  inadequate,  a  new  prison  was  built 
as  a  substitute  for  it  under  the  Gaol  Acts  from  4 
Geo.  4,  c.  64,  to  2  &  3  Viet.  c.  56.  By  sect.  25  of 
stat.  4  Geo.  4,  c.  64,  (which  did  not  extend  to  the 
borough  of  L.),  the  justices  in  quarter  sessions  are 
empowered  to  appoint  the  keepers  for  every  prison 
within  their  jurisdiction,  except  the  keeper  of  the 
common  gaol: — Held,  that  the  power  of  appoint- 
ing a  gaoler  to  the  new  prison  was  conferred  on 
the  justices  of  the  borough  of  L.  by  the  operation 
of  sect.  38  of  stat.  7  Will.  4  &  1  Viet,  c.78,  which 
enacts,  that  all  powers  of  regulation,  and  all 
things  in  relation  to  the  regulation,  of  gaols  and 
houses  of  correction,  shall  be  exercised  by  the  jus- 
tices of  the  borough,  or  by  the  operation  of  sect. 
1  of  stat.  2  &  3  Viet.  c.  56,  which  extends  to  all 
gaols  and  houses  of  correction  the  provisions  of 
stat.  4  Geo.  4,  c.  64.  Res.  v.  Lankaster,  1 1  Jur. 
735 ;  16  Law  J.,  M.  C.,  139— Q.  B. 


Held,  also,  that  this  prison  was  not  a  "common 
gaol,"  within  sect.  25  of  stat.  4  Geo.  4,  c.  64;  and 
that  the  appointment  of  a  gaoler  relates  to  the 
business  of  a  court  of  criminnl  judicature,  within 
the  exception  in  sect.  8  of  stat.  6  &  7  Will.  4 
c.  105.  Ib. 

The  2  &  3  Viet.  c.  56,  s.  1,  which  enacts,  that 
the  4  Geo.  4,  c.  64,  shall  extend  to  all  gaols,  ex- 
cept &c.,  is  to  be  construed  with  reference  to  the 
7  Will.  4  &  1  Viet.  c.  78,  and  its  effect  is  to  put 
all  borough  gaols,  with  reference  to  the  4  Geo.  4, 
c.  64,  on  the  same  footing  with  the  gaols  of  the 
boroughs  enumerated  in  schedule  A.  of  that  act, 
so  as  to  effect  them  by  the  provisions  of  that  act, 
and  by  all  subsequent  enactments  relative  thereto. 
Hammond  v.  Peacock,  1  Exch.  Rep.  41:  16  Law  J., 
M.  C.,  154. 

The  appointment  therefore  of  a  surgeon  of  a 
gaol  of  a  corporation  is  vested  in  the  justices  of 
the  borough,  and  not  in  the  recorder  or  town 
council,  and  they  are  to  make  the  appointment  at 
a  quarterly  sessions,  and  at  a  subsequent  session 
to  direct  a  reasonable  sum  to  be  paid  to  him  as  a 
salary,  and  also  sums  of  money  for  medicines  and 
other  articles.  Ib. 

Semble,  the  appointment  is  not  within  the  terms 
of  the  proviso  in  the  38th  section  of  7  Will.  4  &  1 
Viet.  c.  78,  s.  38,  and  therefore  does  not  require 
the  confirmation  of  the  town  council.  Ib. 

Compensation  to  Officers.]  — A  mandamus  for 
compensation,  under  stat.  5  &  6  Will.  4,  c.  76, 
s.  66,  was  moved  for  on  the  ground  that  the  pro- 
secutor had,  by  the  passing  of  the  act,  lost  the 
emoluments  of  an  office  ;  and  that,  although  he 
had  since  been  reappointed  to  another  office,  at 
an  increased  salary,  there  had  been  no  agreement 
between  the  prosecutor  and  the  corporation  that 
such  increase  should  be  deemed  a  compensation 
for  the  loss.  On  return,  and  trial  of  an  issue 
bringing  this  fact  into  question,  the  judge  and  jury 
declared  themselves  of  opinion  that  such  an  agree- 
ment had  existed: — Held,  no  ground  for  quashing 
the  mandamus.  Reg.  v.  Stamford,  (Mayor,  $•<:.) 
6  Q.  B.  433. 

The  mandamus  required  the  corporation,  by  its 
corporate  style,  to  assess  compensation,  (instead 
of  requiring  the  council  to  assess  compensation, 
and  the  corporation  to  execute  a  bond).  After 
return,  and  issue  in  fact  tried, — Held,  that,  as- 
suming the  writ  to  be  materially  defective  in  forrrij 
the  court  ought  not  to  quash  it  on  motion.  Ib. 

Before  and  at  the  time  of  the  granting  of  a 
charter  of  incorporation  and  of  a  separate  court  of 
quarter  sessions  to  the  borough  of  Manchester, 
there  was  a  division  of  the  county  of  Lancaster, 
called  "  the  Division  of  Manchester,"  consisting 
of  forty-three  townships,  and  the  business  of  the 
division  was  done  at  the  New  Bailey,  in  Salford  ; 
and  0.  M.  acted  as  clerk  to  the  justices  who  at- 
tended there.  Some  of  the  justices  of  the  division 
met  at  Worsley,  and  others  at  Heaton  Norris, 
both  being  townships  within  the  division,  and  did 
petty  sessions  business  there ;  and  such  justices 
employed  different  clerks  on  such  occasions.  By 
virtue  of  stat.  53  Geo.  3,  c.  78,  a  stipendiary  ma- 
gistrate was  appointed  for  a  district,  including 
Salford  and  certain  other  townships  in  the  division 
of  Manchester,  who  appointed  O.  M".  as  his  clerk  : 
— Held,  first,  that  0.  M.  was  not  clerk  to  the  jus- 
tices for  the  Manchester  division  of  the  county  of 
Lancaster,  but  only  to  such  of  them  as  attended 
at  Salford.  Reg.  v.  Manchester  (Borough),  11  Jur- 
222  j  16  Law  J..  Q.  B.,  27. 
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Held,  secondly,  that  the  clerk  to  the  stipendiary 
magistrate  was  not  an  officer  of  the  borough, 
county,  or  division  of  the  county  within  the  mean- 
ing of  sect.  2  of  stat.  5  &  6  Viet.  c.  Ill;  and, 
therefore,  that  0.  M.  was  not,  on  either  ground, 
entitled  to  compensation  under  sect.  2.  Ib. 

Mandamus  to  the  mayor,  aldermen,  and  bur- 
gesses of  S.  recited  that  J.  M.  was  an  officer  of  the 
borough  in  certain  offices  of  profit  within  the  same, 
that  is  to  say,  town  clerk,  and,  as  incident  thereto, 
performed  the  duties  of  treasurer  to  the  bridge  and 
harbour  funds,  &c.,  clerk  of  the  peace,  and  clerk 
to  the  magistrates,  (according  to  the  immemorial 
custom  and  usage  of  the  said  town,  port,  and  bo- 
rough) ;  that  he  received  the  salary,  fees,  and 
emoluments  of  and  pertaining  to  the  said  offices 
and  duties  ;  and  was  removed  therefrom  other  than 
for  misconduct.  That  J.  M.  preferred  his  claim 
for  compensation  to  the  council  of  the  borough, 
who  disallowed  the  same.  That  J.  M.,  being  dis- 
satisfied with  such  determination,  applied  for  and 
obtained  a  mandamus  to  the  mayor,  aldermen,  and 
burgesses,  commanding  them  to  assess  compensa- 
tion for  the  loss  of  his  salary,  fees,  and  emolu- 
ments of  the  said  offices  which  J.  M.  was  in  and 
held  in  the  said  borough,  and  secure  the  same  by 
bond  ;  and  that,  in  pursuance  thereof,  the  council 
assessed  601.  per  annum,  as  compensation  for  the 
salary,  fees,  and  emoluments  of  the  said  offices 
and  duties.  That  J.  M.,  being  dissatisfied  with 
that  assessment,  appealed  to  the  Lords  of  the 
Treasury,  who  awarded  him  112/.  per  annum  ;  that 
the  Lords  did  not  include  in  the  said  sum  any 
compensation  fur  fees,  salary,  or  emoluments  re- 
ceived by  J.  M.  as  clerk  to  the  magistrates ;  and 
that  J.  M.  abandoned  his  claim  thereto.  The  writ 
then  commanded  them,  or  such  of  their  body  to 
whom  the  same  of  right  belonged,  to  execute  a 
bond  under  the  common  seal  for  securing  1 12/.  per 
annum.  Return  (1),  that  the  duties  of  treasurer, 
&c.  were  not  incident  to  the  office  of  town  clerk  ; 
and  that  J.  M.  did  not  perform  them  as  incident 
thereto,  according  to  the  immemorial  custom  and 
usage  of  the  said  town,  port,  and  borough.  And 
(2),  that,  after  the  determination  of  the  council  to 
disallow  his  claim,  he  appealed  to  the  Lords  of  the 
Treasury,  who  awarded  him  60Z.  per  annum.  Plea 
that  defendants  ought  not  to  be  admitted  to  make 
the  said  return,  as  to  the  first  branch  thereof,  be- 
cause, in  obedience  to  the  first  writ,  defendants 
assessed  601.  as  compens*tion  for  the  said  offices 
and  duties  ;  and  afterwards  returned  that  they  had 
assessed  such  compensation  : — Held,  in  Queen's 
Bench  and  Exchequer  Chamber,  first,  that  the  writ 
was  not  improperly  directed.  Snndu-ich  (Mayor, 
STC.)  v.  Reg.  (in  error),  11  Jur.  1100— Each.  Cham. 

Held,  secondly,  that  the  disallowance  of  the 
claim  by  the  town  council  in  the  first  instance  ap- 
peared to  be  on  the  question  of  title;  and  that  the 
Lords  of  the  Treasury  having  no  jurisdiction,  ex- 
cept as  to  value,  the  appeal  to  them  by  the  prose- 
cutor did  not  affect  his  claim  ;  and,  by  Parke,  B., 
such  appeal  being  introduced  by  the  return,  it  lay 
upon  defendants  below  to  show  that  the  decision 
of  the  council  was  one  against  which  the  prosecu- 
tor had  a  right  to  appeal.  Ib. 

Held,  thirdly,  that  the  assessment  in  obedience 
to  the  first  writ  estopped  the  corporation  from 
denying  the  right  to  compensation  ;  and  they  were 
therefore  bound  to  obey  the  writ.  Ib. 

Held,  in  the  Exchequer  Chamber,  fourthly,  that 
thn  plea  was  double,  (overruling  Patteson,  J.,  and 
Wightraan,  J.),  and,  therefore,  plaintiffs  in  error 


were   not   estopped   by   the   return    to    the    first 
writ.    Ib. 

Where  a  town  council,  in  obedience  to  a  man- 
damus, assessed  compensation  for  the  loss  of  cer- 
tain offices  of  profit  under  the  provisions  of  5  &  6 
Will.  4,  c.  76,  and  the  Lords  of  the  Treasury,  on 
appeal,  assessed  a  larger  amount  of  compensation 
— Held,  that  the  assessment  under  the  mandamus 
estopped  the  town  council  from  denying  the  right 
to  compensation  ;  arid,  therefore,  the  Court  of 
Queen's  Bench  was  right  in  granting  a  mandamus, 
calling  upon  the  town  council  to  execute  a  bond 
according  to  the  provisions  of  the  act,  to  secure 
the  amount  assessed  by  the  Lords  of  the  Treasury. 
Sandwich  (Mayor,  8,-c.)  (in  error),  v.  Reg.,  16  Law 
J.,  Q.  B.,  432. 

Duties  of  Officers.] — The  Municipal  Corporation 
Act,  5  &  6  Will.  4,  c.  76,  s.  60,  which  gives  a  sum- 
mary remedy  against  a  corporate  officer  who  re- 
fuses to  comply  with  the  provisions  of  the  act,  as 
to  giving  up  to  the  town  council  of  the  borough  all 
documents  in  his  custody,  and  paying  over  monies, 
&c.,  does  not  take  away  the  right  of  action  which 
the  corporation  has  against  such  officer  for  the 
breach  of  duty  imposed  by  that  section.  Lichfleld 
(Mayor,  8fC.}  v.  Simpson,  15  Law  J.,  N.  S.,  Q.  B.,  78. 

Declaration  in  case  stated,  that  defendant,  after 
9th  of  November,  1835,  and  after  the  first  election 
of  councillors  under  stat.  5  &  6  Will.  4,  c.  76,  was 
appointed  and  acted  as  town  clerk  of  the  borough 
of  L.,  and   continued  to  be  and  act  as  such  town 
clerk  until  the  expiration  of  his  office  by  his  law- 
ful removal  ;  that,  after  such  removal,  and  within 
three  months  after  the  expiration  of  defendant's 
office,  the  council  of  the  borough,  in  pursuance  of 
the  statute,  duly  authorized  and  appointed  A.  to 
receive  from  the  defendant,  and  required  defend- 
ant to  deliver  to  A.,  a  true  account  in  writing  of 
all    matters  committed   to  defendant's   charge   as 
such  town  clerk  by  virtue  of  the  act,  and  also  of  all 
moneys   &c.,  together  with  proper  vouchers  &c., 
and  also   a  list  of  the  names   of  debtors   &c.;  of 
which  premises  defendant  within  the  three  months 
had  notice,  and  was  within  the  three  months  re- 
quired by  A.,  pursuant  to  the  authority,  to  deliver 
to  A.  the  said  matters  and  things,  which  A.  was  so 
authorized  to  receive;  that,  since  defendant  had 
such   notice  Sec.,  and  within  the  three  months,  a 
reasonable  time  for  the  delivery  had  elapsed  ;  that, 
before  the  expiration  of  defendant's  office,  to  wit, 
on  &c.,  divers  matters  and  things  were  committed 
to  his  charge  under  the  act,  and  for  the  corpora- 
tion, viz.,  certain  deeds,  Sic.;  that,  during  the  time 
aforesaid,  defendant  received  moneys  amounting 
&c.  by  virtue  and  for  the  purposes  of  the  act,  and 
had  not  tendered  any  account  thereof  to  plaintiffs  ; 
and   that,  before   and  at  the  expiration  of  defend- 
ant's office,  there  were  divers  persons  from  whom 
moneys  were  due  for  the  purposes  of  the  act,  which 
ought  to  have  been  received  and  accounted  for  to 
plaintiffs  by  defendant,  but  who  had  not  paid  the 
same.     Breach,  that  though  it  was  defendant's  duty 
to  deliver  the  said  matters  and  things  to  A.,  and  A. 
all  the  time  continued  to  be  authorized  to  receive 
them,  defendant  had  not  delivered  them  to  A.,  by 
means  whereof  plaintiffs  were  kept  in   ignorance 
of  matters  which  ought  to  have  been  contained  in. 
the  account,  list,  and  vouchers,  and  had  been  pre- 
vented from   obtaining  moneys  which   they  might 
have  obtained  if  defendant  had  performed  his  said 
duty,  and  from  carrying  on  the  business  of  the  cor- 
poration,  &c.: — Held,  on   special    demurrer,   that 
an  action  on  the  case  for  the  breach  of  duty  lay 
against  the  defendant,  and  that  plaintiffs  were  not 
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restricted  to  the  summary  remedy  under  stat.  5  &  6 
"Will.  4,  c.  76,  s.  60,  before  justices  of  the  peace; 
and  that  the  appointment  of  A.  to  receive  the  se- 
veral matters  and  things,  and  the  duty  of  defend- 
ant to  deliver  them,  were  sufficiently  alleged. 
Lichfield  (Mayor]  v.  Simpson,  8  Q.  B.  65. 

Borough  Fund.] — Fees,  which  a  justice's  clerk 
in  a  borough  is  authorized  to  take,  by  a  table  re- 
gularly allowed  and  confirmed,  under  5  &6  Will. 
4,  c.  76,  s.  124,  in  respect  of  charges  against  per- 
sons apprehended  and  brought  before  the  borough 
justices  by  constables  appointed  by  the  watch  com- 
mittee, disposed  of  by  such  justices,  and  which 
fees  the  clerk  to  the  justices  cannot  recover  from 
Buch  person  or  persons,  either  on  account  of  their 
not  being  specifically  imposed  on  them  by  acts  of 
Parliament,  or  from  their  inability  to  pay,  are  "  ex- 
penses necessarily  incurred  in  carrying  into  effect 
the  provisions  of  the  act,''  under  sect.  92;  and  a 
mandamus  will  go  to  direct  their  payment  out  of 
the  borough  fund.  Reg.  v.  Gloucester,  (Mayor,  <£-c.) 
Day.  &  M.  677;  5  Q.  B.  862. 

Before  the  passing  of  the  Municipal  Corporation 
Act,  (stat.  5  &  6  Will.  4,  c.  76),  the  corporation  of 
the  borough  of  W.  held  trust  estates  for  charitable 
uses,  and  the  surplus  of  the  proceeds  was  to  be 
applied  for  the  benefit  of  the  borough.  After  the 
passing  of  that  act,  the  town  council  presented  a 
petition  to  the  Lord  Chancellor,  for  leave  to  attend 
before  the  Master  and  propose  a  list  of  persons, 
being  members  of  the  corporation,  as  trustees  for 
those  estates: — Held,  that  an  order  for  payment 
out  of  the  borough  fund  of  the  costs  of  those  pro- 
ceedings was  illegal,  the  management  of  the  trust 
estates  being  taken  away  from  the  corporation  by 
sect.  71  of  stat.  5  &  6  Will.  4,  c.  76.  Reg.  v.  W,ir- 
wick  (Mayor  S,-c.},  15  Law  J.,N.  S.,  Q.  B.,  306  ;  10 
Jur.  962. 

A  bond  had  been  given  by  the  corporation  to  T., 
to  secure  an  annuity,  as  compensation  for  the  loss 
of  his  office  as  town  clerk,  under  sect.  68  of  stat. 

5  &  6  Will.  4.  c.  76  ;  the  annuity  being  in  arrear. 
the  town  council  agreed  by  parol  to  pay  interest  if 
T.  would  allow  the  claim  to   stand   over  : — Held, 
that  an  order  for  the  payment  of  such  interest  out 
of  the  borough  fund  was  illegal.     Ib. 

The  expense  of  repairing  a  pew  in  the  parish 
church,  called  "  The  Corporation  Pew,"  and  con- 
stantly used  by  them,  is,  within  sect.  92  of  stat.  5 

6  6  Will.  4,   c.   76,  an  expense  "  necessarily  in- 
curred in  carrying  into  effect  the  provisions  of  the 
act ;"  and  an  order  for  payment  of  it  out  of  the 
borough  fund  is  legal.     Ib. 

Where  an  order  for  payment  of  money  out  of  a 
borough  fund  is  brought  up  by  certiorari,  under  7 
Will.  4  &  1  Viet.  c.  78.  s.  44,  and  quashed  with 
costs,  the  court  should  decide  when  the  quashing 
is  ordered,  who  is  to  be  charged  with  the  costs  as 
"prosecutor"  of  the  order,  and  the  name  of  such 
party  should  be  inserted  in  the  rule.  Reg.  v.  Dunn, 
Dav.  &  M.  737;  5  Q.  B.  959. 

Where  this  practice  had  not  been  followed,  and 
a  rule  for  quashing  such  orders  was  merely  drawn 
up  with  costs,  "  to  be  paid  by  the  prosecutors," 
without  naming  them,  the  Court  of  Queen's  Bench 
refused,  on  motion  by  the  party  who  had  obtained 
the  rule  for  quashing,  to  issue  attachment  against 
certain  persons  who  had  made  affidavits  in  opposi- 
tion to  the  certiorari,  and  placed  themselves,  ac- 
cording to  the  argument  of  the  party  moving,  in 
the  position  of  "prosecutors"  of  the  orders 
quashed.  Ib. 

The  corporation  of  Lichfield,  constituted  under 


the  Municipal  Corporation  Act,  5  Si  6  Will.  4, 
c.  76,  borrowed  200/.  of  M.,to  enable  them  to  pay- 
L.,  their  then  treasurer,  sums  which  he  had  paid 
to  creditors  of  the  old  corporation,  and  gave  M. 
their  promissory  note  for  the  200/.  They  did  not, 
however,  pay  over  the  sum  to  L.,  but.  suffered  him 
to  receive  their  then  accruing  income  in  reduction 
of  what  was  due  to  him,  and  applied  the  200/.  to 
purposes  to  which  the  income  would  otherwise 
have  been  applicable: — Held,  that  the  corporation 
had  no  authority  to  give  the  promissory  note,  as  it 
was  not  given  to  secure  a  debt  due  prior  to  the 
passing  of  the  5  &  6  Will.  4,  c.  76.  Attorney- 
General  v.  Corporation  of  Lichfield,  13  Sim.  547. 

C.  S.,  town  clerk  of  L.,  being  removed  from  his 
office,  made  a  claim  to  compensation,  which  was 
refused,  on  the  ground  that  he  was  dismissed  for 
misconduct;  he  then  obtained  a  mandamus  to  the 
town  council  to  assess  compensation  ;  there  was  a 
return,  which  was  traversed,  and  the  issues  thereon 
were  found  for  the  prosecutor.  On  the  rule  nisi 
having  been  obtained,  it  was  resolved  by  the  coun- 
cil, that  A.  E.  (who  had  been  previously  retained 
as  solicitor  of  the  council  and  of  the  corporation) 
should  be  authorized  and  retained  to  take  proceed- 
ings in  opposition  to  the  rule ;  and  on  the  rule 
being  made  absolute,  the  return  was  read  by  A.  E. 
at  a  meeting  of  the  council,  and  ordered  to  be  filed. 
On  a  motion  for  a  certiorari  to  remove  an  order  by 
the  council  for  the  payment  to  A.  E.  of  3001.  "  on 
account  of  law  expenses:" — Held,  first,  that  the 
costs  of  resisting  the  claim  of  C.  S.  did  not  appear 
to  have  been  improperly  incurred.  Reg.  v.  Lich- 
field (Town  Council},  11  Jur.  888;  16  Law  J.,  Q. 
B.,  333. 

Held,  secondly,  that  A.  E.  was  sufficiently  au- 
thorized to  defend  the  return.  Ib. 

Held,  thirdly,  that  non-production  of  the  bill  at 
the  time  of  making  the  order,  and  non-delivery  of 
the  bill  before  the  order,  were  no  ground  for  quash- 
ing the  order.  Ib. 

By  Patteson,  J. — When  an  order  of  the  council 
of  a  borough  for  the  payment  of  a  sum  of  money 
out  of  the  borough  fund  is  removed  under  sect.  44 
of  stat.  7  Will.  4  &  1  Viet.  c.  78,  objections  not  ap- 
pearing upon  the  face  of  it  may  be  shown  by  affi- 
davits. Ib. 

Under  stat.  5  &  6  Will.  4,  c.  76,  ss.  66,  67,  a 
corporation  executed  a  bond  for  payment  of  an  an- 
nuity to  a  person  removed  from  office  ;  and  also 
for  payment,  on  demand,  of  arrears  due  before  the 
date.  The  obligee  consenting  not  to  press  for  the 
arrears,  the  council  passed  a  resolution  to  pay  him 
interest  thereon  : — Held,  that  such  resolution,  and 
orders  of  the  council  for  payment  of  the  interest, 
were  unsanctioned  by  s.  92,  and  were  liable  to 
be  qu-ashed  on  being  brought  up  by  certiorari.  Reg. 
v.  Warwick  (Council),  8  Q.  B.  926. 

And,  per.  Patteson,  J.,  that,  independently  of 
this  objection,  the  resolution,  not  being  under  seal, 
could  not  bind  the  corporation.  76. 

The  corporation  had,  during  all  the  time  of  liv- 
ing memory,  repaired  from  the  corporation  funds 
a  pew  in  a  parish  church,  to  which  the  members 
of  the  corporation  had  been  used,  in  their  charac- 
ter of  corporators,  to  resort  for  worship.  It  did 
not  appear  that  the  corporation  possessed  any  hall 
or  other  building  within  the  parish  : — Held,  that 
such  repairs  might  be  defrayed  from  time  to  time, 
under  sect.  92.  76. 

Borough  Rates.]  —  The  council  of  a  borough 
made  a  borough-rate  to  levy  669/.,  and  assessed  a 
portion  of  that  sum  on  the  parish  of  W.,  within 
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the  borough.  The  rate  ordered  was  6d.  in  the 
pound  on  the  value  of  messuages,  and  the  council 
appointed  overseers  to  levy  it  in  W.  The  over- 
seers, in  consideration  of  circumstances  peculiar 
to  W.,  made  and  assessed  the  rate  on  that  parish 
at  Id.  in  the  pound.  B.,  an  inhabitant,  refused 
payment ;  his  name  was  in  consequence  left  out  of 
the  burgess  list,  and  the  mayor  and  assessors  re- 
fused to  insert  it  in  the  burgess  roll  : — Held,  that 
the  rate  of  Id.  was  invalid  ;  and  the  Court  awarded 
a  mandamus  to  the  mayor  and  assessors  to  enrol 
B.'s  name.  Reg.  v.  New  Windsor  (Mayor,  fyc.}, 
7  Q.  B.  908. 

The  writ  recited  that  B.,  a  person  duly  qualified 
and  entitled  to  be  enrolled  in  the  burgess  roll  of 
the  said  borough  in  respect  of  property  within  the 
said  parish  and  borough,  was  omitted,  &c.  The 
return  certified  that  B.  was  not  a  person  duly 
qualified  or  entitled  to  be  enrolled  in  the  burgess 
roll  of  the  said  borough  in  respect  of  property 
within  the  said  parish,  as  in  the  writ  mentioned  ; 
and  it  then  further  certified  the  making  and  as- 
sessing of  the  rate  as  above  stated,  and  B.'s  refusal 
to  pay,  and  that,  because  of  such  refusal  and  for 
other  the  causes  aforesaid,  B.  was  not  qualified  to 
be  enrolled,  &c.: — Held,  on  demurrer,  that  the  lat- 
ter part  of  the  return  was  bad  by  reason  of  the  ob- 
jection to  the  rate ;  but  that  the  former  part  might 
be  separated  from  the  latter,  and  was  a  sufficient 
answer  to  the  writ.  Ib. 

The  town  council  of  the  borough  of  R.,  upon 
the  recommendation  of  the  finance  committee, 
made  an  order  that  a  fair  and  equal  rate,  for  and 
as  a  borough-rate,  under  stat.  5  &  6  Will.  4,  c.  76, 
should  be  made  on  the  several  parishes,  parts,  and 
districts  within  the  borough,  for  raising  1,6547.  Is. 
9d.,  and  that  that  part  of  the  parish  of  S.  which 
lies  within  the  borough  should  be  rated  in  the  sum 
of  365/.  8s.,  the  sums  rated  being  estimated  at  Is. 
in  the  pound  ;  and  with  respect  to  that  part  of  the 
parish  of  S.  which  lies  within  the  borough,  it  was 
ordered  that  the  persons  appointed  to  act  as  over- 
seers within  such  part,  should  levy,  collect,  and 
pay  the  amounts  so  rated,  on  or  before  &c.;  and 
that  a  warrant  under  the  corporate  seal  should 
issue,  directed  to  the  town  clerk,  authorizing  him 
to  demand,  collect,  and  receive  of  such  persons 
the  amount  so  stated,  and  for  that  purpose  to  issue 
his  warrant  to  such  persons,  requiring  them  to  col- 
lect, levy,  and  pay  the  same  to  him.  Such  war- 
rant was  accordingly  issued  to  the  town  clerk, 
commanding  him  to  demand,  collect,  and  receive 
of  and  from  the  persons  appointed  to  act  as  over^ 
seers  within  such  part  of  the  parish  of  S.,  the  sum 
rated  ;  and  to  issue  his  precepts  to  such  persons 
to  collect,  levy  and  pay  the  same  to  him.  The 
town  clerk  issued  his  precept  to  the  special  over- 
seers, requiring  them,  by  virtue  of  an  order  of  the 
town  council,  to  levy,  collect,  and  pay  to  him,  by 
a  fair  and  equal  rate,  to  be  made  and  collected  by 
them,  the  sum  of  3651.  8s.  The  special  overseers 
thereupon  made  a  rate,  "  a  borough-rate  upon  the 
messuages,  &c.,  within  that  part  of  the  parish  of 
S.  which  is  situated  within  the  borough,  after  the 
rate  of  Is.  2d.  in  the  pound,"  for  4211.  Ms.  The 
town  council  also  made  an  order  for  a  watch-rate, 
for  raising  685Z.  2s.,  at  6d.  in  the  pound,  that  part 
of  the  parish  of  S.  within  the  limits  of  the  borough 
being  rated  at  1531.  7s.;  the  same  steps  as  in  the 
case  of  the  borough-rate  were  taken  to  raise  the 
amount;  and  the  special  overseers  made  a  watch- 
rate,  after  the  rate  of  6d.  in  the  pound,  for  160/.  9.s\ 
5d.  The  sums  assessed  upon  plaintiff  were  levied 
by  two  warrants  of  distress,  under  the  hands  of  de- 


fendants and  under  the  corporate  seal: — Held,  in 
an  action  of  trespass,  first,  that  the  orders  of  the 
town  council  for  a  borough-rate  and  a  watch-rate 
were  valid.  Cobb  v.  Allen,  HJur.  1081;  16  Law  J., 
Q.  B.,  397. 

Held,  secondly,  that  the  order  of  the  town 
council,  that  the  special  overseers  should  levy, 
collect,  and  pay  the  amount  'rated,  empowered 
them  to  levy  and  collect  it  by  a  rate.  Ib. 

Quaere,  whether  the  distinct  borough-rate  was 
good,  being  at  a  rate  in  the  pound  higher  than 
that  mentioned  in  the  order  of  the  town  council  ? 
Ib. 

But  held,  that  the  watch-rate  being  free  from 
objection,  the  warrant  of  distress  for  levying  the 
sum  assessed  upon  plaintiff  was  a  defence  in  this 
action.  Ib. 

In  1839,  after  a  petition  had  been  presented  for 
a  grant  of  quarter  sessions  to  the  borough  of  Bir- 
mingham, which  had  no  gaol  of  its  own,  a  nego- 
tiation was  entered  into  between  the  town  council 
and  the  justices  of  the  county  of  Warwick,  respect- 
ing the  maintenance  of  borough  prisoners  in  the 
county  gaol  and  house  of  correction  for  one  year. 
The  county  quarter  sessions  resolved  that  lid. 
per  day  for  each  such  prisoner  would  be  a  proper 
charge,  and  the  council  resolved  that  those  terms 
should  be  acceded  to;  and  such  resolutions  were 
entered  in  the  books  of  the  sessions  and  on  the 
minutes  of  the  town  council.  Afterwards,  in  May, 
1839,  the  borough  obtained  its  grant  of  sessions. 
It  was  then  proposed,  that  a  contract  should  be 
prepared  containing  the  above  terms;  but  none 
was  prepared,  in  consequence  of  doubts  as  to  the 
validity  of  the  borough  charter.  Prisoners  com- 
mitted for  trial  at  the  borough  sessions  were  con- 
veyed to  the  county  gaol,  and  there  or  in  the 
county  house  of  correction  underwent  their  sen- 
tences. In  September,  1839,  an  account  was  sent 
to  the  borough,  charging  for  the  maintenance  of 
prisoners,  at  lid.  each  per  day.  In  January,  1841, 
the  county  justices  resolved  that  the  borough  jus- 
tices had  no  jurisdiction  to  commit  to  the  county 
house  of  correction,  and  such  prisoners  were  de- 
tained till  county  justices  attended  to  commit 
them.  In  September,  1842,  another  account  was 
sent  in  on  the  above  scale.  In  August,  1842,  stat. 
5  &  6  Viet.  c.  98,  passed,  which  provides  (s.  18) 
that  where  borough  prisoners  have  been,  or  shall 
thereafter  be  sent  to  county  prisons,  and  no  spe- 
cial contract  shall  be  subsisting,  the  borough  shall 
pay  to  the  county  the  actual  expenses  incurred  in 
the  maintenance,  &c.  of  such  prisoners  : — Held, 
that  in  this  case  there  was  no  such  special  con- 
tract, and  that  the  borough  was  liable  for  the  ac- 
tual expenses,  which  exceeded  lid.  per  head,  of 
all  borough  prisoners,  whether  committed  by 
county  or  borough  justices.  Reg.  v.  Birmingham 
(Mayor  4-c.),  10  Q.  B.  116;  17  L.  J.,  M.  C.,  56. 

Under  statute  5  &  6  Viet.  c.  110,  s.  4,  the  gaol 
of  Coventry  was  purchased  by  the  county  of  War- 
wick, out  of  the  funds  of  the  county  : — Held,  that 
the  cost  of  such  purchase  was  within  statute  5  &  6 
Will.  4,  c.  76,  s.  117,  as  incurred  for  a  purpose 
other  than  the  prosecution,  maintenance,  and  pun- 
ishment, &c.  of  offenders  committed  for  trial  in 
the  county;  and  therefore  that  the  borough  of 
Birmingham,  though  it  had  a  grant  of  separate 
court  of  quarter  sessions,  was  liable,  as  part  of 
the  county  of  Warwick,  for  its  proportion  of  the 
purchase-money.  Ib. 

Before  statute  5  &  6  Will.  4,  c.  76,  there  were 
justices  for  the  borough  of  Marlborough  under  its 
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charter,  the  county  justices  being  excluded,  and 
a  gaol,  and  a  rate  in  the  nature  of  a  county  rate, 
and  the  borough  was  held  not  liable  to  the  county 
rate.  Since  statute  5  &  6  Will.  4,  c.  76,  the  bo- 
rough, being  in  Schedule  B.  of  that  act,  had  had 
no  grant  of  a  separate  commission  of  the  peace, 
or  of  a  court  of  quarter  sessions,  but  the  borough 
magistrates  had  acted  concurrently  with  the  jus- 
tices of  the  county  in  respect  of  some  criminal 
matters,  and  the  town  council  had  maintained  a 
gaol  and  repaired  a  bridge,  and  made  a  contract 
with  the  county  in  respect  to  prisoners: — Held, 
that,  by  section  111  of  statute  5  &  6  Will.  4,  c. 
76,  the  borough  was  liable  to  be  assessed  to  the 
county  rate  by  the  justices  for  the  county.  Rfg. 
v.  Wilts  (Justices),  12  Jur.  496;  17  L.  J.,  M.  C., 
106— Q.  B. 

Where  a  fund  had  been  collected  by  a  munici- 
pal corporation  by  means  of  a  rate,  the  Court  of 
Chancery  has  jurisdiction  as  to  the  application  of 
the  fund,  which  it  treats  as  a  trust-fund  ;  but  quaere 
whether  the  Court  has  also  jurisdiction  over  the 
means  by  which  the  fund  is  proposed  to  be  raised. 
Attorney-General  v.  Lichfield  (Corporation),  17  L. 
J.,  Chauc.,  472— R. 

A  municipal  corporation  ought  to  provide,  as 
far  as  is  practicable,  for  the  expenses  of  each  year 
out  of  the  income  of  that  year;  but  this  rule  will 
not  be  so  strictly  applied  as  to  prevent,  under  all 
circumstances,  the  payment  of  a  prior  debt  out  of 
the  monies  raised  by  a  subsequent  rate.  Ib. 

An  information  was  filed,  stating  that  a  munici- 
pal corporation,  having  considerable  corporate 
property,  but  having  incurred  debts  which  their 
income  was  not  sufficient  to  discharge,  were  en- 
deavouring to  raise  money  for  the  payment  of 
their  debts  by  means  of  a  rate;  and  an  application 
was  made  for  an  injunction  to  restrain  the  cor- 
poration from  so  doing,  which  was  opposed,  on 
the  ground  that  the  Court  had  not  jurisdiction  to 
interfere  in  such  a  case  to  prevent  the  rate  being 
collected,  and  that  the  corporation  was  entitled 
to  raise  money  by  a  rate  for  payment  of  their  prior 
debts.  Ib. 

Injunction  granted  to  restrain  a  municipal  cor- 
poration from  applying  the  "Borough  Fund"  to- 
wards defraying  the  expenses  of  a  bill  before  Par- 
liament for  improvements  and  increased  powers, 
it  being  alleged  that  there  was  no  surplus  of  the 
"  Borough  Fund."  The  Court  of  Chancery  does 
not  justify  applications  to  Parliament  by  trustees 
at  the  expense  of  the  trust-fund  in  the  first 
instance  ;  but  if  the  Court  authorizes  the  applica- 
tion, it  will  also  authorize  the  payment  of  the  ex- 
penses out  of  the  trust-fund.  Attorney-General  v. 
Norwich,  (Mayor,  £e.),  12  Jur.  424 — V.  C.  E. 

Bye-Laws.] — The  Plumbers'  Company  of  Lon- 
don were  incorporated  by  a  charter  of  James  the 
First,  and  empowered  thereby  to  make  bye-laws. 
They  made  a  bye-law  that  the  master  and  wardens 
might  call,  choose,  elect,  and  admit  into  the 
livery  of  the  company  such  person,  free  of  the  art 
or  mystery  of  plumbing,  as  they  should  think  fit ; 
and  that  every  person  so  chosen  should,  imme- 
diately upon  notice  thereof,  prepare  himself  to 
serve  the  same  place,  at  the  then  next  meeting  of 
the  master  and  wardens,  in  such  seemly  and  de- 
cent manner  as  formerly  had  been  used  ;  and  that 
every  person  so  called  and  chosen  into  the  same 
livery,  and  accepting  the  same,  should  use,  wear, 
and  keep  the  same  livery  according  to  the  usage 
and  warning  given  him  for  that  purpose  ;  and  that 
the  same  person  so  called  and  chosen  into  the 


same  livery,  and  accepting  the  same,  should  bring 
in  and  pay  at  the  next  meeting,  unto  the  master 
and  wardens,  to  the  use,  maintenance,  and  relief 
of  the  company,  and  to  the  officers  of  the  com- 
pany, for  entering  the  same,  and  for  the  warning 
given,  such  fees  as  formerly  had  been  paid  in  like 
cases  ;  "  and  which  of  them  soever  so  called  and 
chosen  into  the  same  livery  refuseth  to  pay  the 
said  fees,  or  what  person  or  persons,  so  called 
and  chosen  to  be  of  the  same  livery,  refuseth  the 
same,  shall  forfeit  and  pay  to  the  master  and  war- 
dens for  the  time  being,  for  every  such  default, 
the  sum  of  ah,  or  less,  at  the  discretion  and  plea- 
sure of  the  master  and  wardens,  so  it  be  not  less 
than  40s."  In  a  declaration  in  debt  on  this  bye- 
law,  against  a  person  who  had  been  elected  into 
the  company,  and  taken  the  oath  to  obey  the  bye- 
law, — Held,  first,  that  the  bye-law  was  not  bad  for 
uncertainty  in  the  amount  of  the  penalty.  Pipers. 
Chappell,  14  Mee.  &  W.  624. 

Held,  secondly,  that  the  declaration  was  not 
bad  for  not  showing  that  the  company  was  a  com- 
pany that  had  a  livery,  a  livery  being  mentioned 
in  the  charter  and  bye-law.  Ib. 

Held,  thirdly,  that  it  was  not  bad  for  not  show- 
ing that  defendant  was  a  freeman  of  the  city  of 
London  ;  for  that  the  court  could  not  take  notice 
that  none  but  freemen  of  the  city  were  admissible 
into  the  livery  of  a  company,  unless  it  had  been 
certified  to  the  court  by  the  Recorder  of  Lon- 
don. Ib. 

Held,  fourthly,  that  the  master  and  wardens 
alone  might  sue  for  the  penalty,  though  it  was  re- 
served to  the  use  of  the  company  generally.  Ib. 

The  breach  alleged  in  the  declaration  was,  that 
defendant,  although  requested,  and  although  a  rea- 
sonable time  had  elapsed,  and  although  he  was  and 
continued  such  freeman,  did  not  nor  would  attend 
or  serve  the  said  place  to  which  he  had  been  so 
chosen,  and  did  not  nor  would  attend  and  serve 
the  said  place  at  the  next  meeting,  or  at  any  sub- 
sequent meeting  of  the  master  and  wardens,  but 
therein  made  default,  and  refused  to  prepare  him- 
self to  serve  the  said  place: — Held,  that  the  breach 
was  well  assigned;  for  that  one  refusal,  to  which 
by  the  bye-law  the  penalty  was  attached,  was  the 
refusal  to  prepare  to  serve,  and  to  serve,  at  the  next 
court.  Ib. 

The  council  of  a  borough  made  the  following  bye- 
law,  by  virtue  of  a  charter  empowering  them  to 
make  bye-laws,  and  of  stat.  5  &  6  Will.  4,  c.  76, 
s.  90  : — "  That  no  person  should  erect  any  booth 
for  the  purpose  of  any  show  or  public  entertain- 
ment in  any  public  place  within  the  borough, 
without  license  from  the  mayor,  which  license 
should  not  be  given  at  or  for  any  other  time  than 
during  the  annual  fairs,  if  three  inhabitant  house- 
holders residing  within  100  yards  of  the  place  in- 
tended to  be  used  should  have  previously  memo- 
rialized the  mayor  in  writing  to  withhold  such 
license  ;  and  that  any  such  license  given  at  or  for 
any  other  time  than  during  the  said  fair  should  be 
revoked  by  the  mayor  and  become  void,  if  and  so 
soon  as  three  inhabitant  householders,  residing 
within  100  yards  &c.,  should  memorialize  the 
mayor  in  writing  to  revoke  the  same,  such  last- 
mentioned  memorial  to  be  presented  within  forty- 
eight  hours  after  the  building  of  such  booth  should 
have  been  commenced,  and  the  revocation  to  be 
notified  forthwith  to  the  party  employed  or  inte- 
rested in  the  building:  any  person  erecting  or  con- 
tinuing a  booth  in  contravention  of  the  bye-law  to 
forfeit  a  sum  not  exceeding  51." — Held,  an  unrea- 
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Bonable  bye-law  and  wholly  void,  though  duly  pub- 
lished and  notified  to  a  secretary  of  state  and  not 
disallowed.  Elwood  v.  Bullock,  6  Q.  B.  383. 

Queen  Elizabeth,  by  charter,  founded  and  en- 
dowed a  grammar-school  at  D.,  and  incorporated 
certain  persons  and  their  successors  as  governors, 
and  granted  them,  for  ever,  power  and  authority 
from  time  to  time  of  electing,  nominating,  and  ap- 
pointing a  master  of  the  school,  and  of  removing 
the  same  master  from  the  school,  according  to 
their  sound  descretion,  and  of  placing  or  appoint- 
ing another  more  fit  in  his  stead.  The  governors 
were  empowered  by  the  charter  to  make  bye-laws, 
and,  in  174S,  they  enacted  a  bye-law,  requiring 
certain  qualifications  in  the  future  masters,  and 
ordaining  (for  the  encouragement  of  well  qualified 
persons  to  accept  the  office)  that  no  master  should 
thereafter  be  displaced,  removed,  or  removable 
from  the  office,  unless  some  sufficient  cause  of 
complaint  should  be  exhibited  in  writing  against 
such  master,  and  signed  by  the  governors  or  their 
successors,  and  the  same  cause  of  complaint  be  first 
allowed  of  and  declared  by  them  to  be  a  sufficient 
cause  : — Held,  by  the  Queen's  Bench  and  the  Ex- 
chequer Chamber,  that  the  governors  had  no  right 
thus  to  limit  the  discretion  by  the  charter,  and  that 
the  bye-law  was  void.  Reg.  v.  Darlington  School 
(Governors),  6  Q.  B.  682. 

An  act  of  Parliament  incorporating  a  railway 
company  empowered  the  company  to  make  bye- 
laws  for  the  good  government  of  the  affairs  of 
the  company,  and  for  regulating  the  proceedings, 
and  remunerating  and  reimbursing  the  expenses 
of  the  directors,  and  for  the  management  of  the 
undertaking,  and  of  the  officers  and  servants  of 
the  company  in  all  respects  whatsoever,  and  to 
impose  and  inflict  fines  and  forfeitures  on  all  per- 
sons offending  against  the  same,  not  exceeding 
51.,  the  said  bye-laws  to  be  published  on  boards 
and  hunsr  up  on  the  toll-houses  on  the  railway. 
Another  section  empowered  the  company  to  make 
orders  and  regulations  for  regulating  the  travelling 
upon  and  use  of  the  railway,  and  relating  to  the 
travellers  or  carriages  passing  upon  it,  &c.;  all 
such  orders  and  regulations  to  be  binding  upon 
the  company,  &c.,  and  all  travellers  and  passen- 
gers passing  upon  the  railway,  on  pain  of  forfeit- 
ing a  sum  not  exceeding  51.  The  statute  then  in- 
flicted various  penalties  for  different  offences  pro- 
hibited by  it;  and  in  a  subsequent  section  directed 
that  all  penalties  and  forfeitures  inflicted  or  im- 
posed by  the  act,  or  any  bye-laws  made  in  pur- 
suance of  it,  might  be  recovered  in  a  summary 
•way  by  order  of  two  justices  of  the  peace,  half 
the  penalty  to  go  to  the  informer  and  the  other 
half  to  the  company.  The  statute  also  enacted, 
that  any  officer  or  agent  of  the  company  might 
seize  or  detain  without  warrant  any  person  whose 
name  and  residence  might  be  unknown,  who  should 
commit  any  offence  against  the  act,  and  convey 
him  before  a  justice  of  the  peace,  &c.  The  com- 
pany made  a  bye-law,  that  every  passenger  should, 
on  booking  his  place,  be  furnished  with  a  ticket, 
&c.,  and  that  every  passenger  who  should  not  pro- 
duce or  deliver  up  his  ticket  when  required,  should 
pay  the  fare  from  the  place  where  the  train  origi- 
nally started.  The  plaintiff,  who  had  paid  for  a 
ticket  at  an  intermediate  station  on  the  line,  lost 
the  ticket,  and  refused  to  pay  any  fresh  fare  except 
for  the  distance  he  had  actually  come,  whereupon 
the  railway  company,  acting  by  their  officer,  at 
the  arrival  station  took  him  into  custody: — Held, 
that,  assuming  the  bye-law  to  be  reasonable  and 
valid,  the  arrest  was  illegal,  as  the  bye-law,  that 


a  passenger  should  under  such  circumstances  pay 
the  entire  fare,  was  not  a  bye-law  inflicting  a  pen- 
alty or  forfeiture.  Chilton  v.  London  and  Croydon 
Railway  Company,  11  Jur.  149;  16  M.  &  W.  212; 
16  Law  J.,  Exch.,89. 

Qua?re,  whether,  supposing  it  were,  the  statute 
gave  the  company  any  power  of  summary  arrest 
except  for  offences  defined  by  the  act  itself?  Ib. 

Semble,  that  the  bye-law  was  reasonable  and 
valid.  Ib. 

Qusre,  whether  an  incorporated  railway  com- 
pany has,  as  incidental  to  its  existence,  the  power 
of  making  bye-laws,  and,  if  it  has,  whether  that 
general  power  is  taken  away  by  its  charter  or  act 
of  incorporation  giving  the  company  power  to 
make  bye-laws  on  certain  defined  subjects?  Ib. 

By  a  local  act,  the  company  were  empowered 
to  make  bye-laws  for  the  good  government  of  the 
company,  and  for  the  good  and  orderly  using  the 
navigation,  and  also  for  the  well  governing  of  the 
bargemen,  watermen,  and  boatmen  who  should 
carry  goods,  wares,  or  merchandize  upon  any  part 
of  the  said  navigation,  and  to  impose  and  inflict 
such  reasonable  fines  or  forfeitures  upon  all  per- 
sons offending  against  the  same,  as  to  the  major 
part  of  the  company  should  seem  meet,  not  ex- 
ceeding 51.: — Held,  that  this  power  did  not  author- 
ize the  company  to  make  a  bye-law  that  the  navi- 
gation should  be  closed  on  every  Sunday  through- 
out the  year,  and  that  no  business  should  be 
transacted  thereon  during  such  time  (works  of 
necessity  only  excepted),  nor  should  any  person 
during  such  time  navigate  any  boat,  &c.,  nor 
should  any  boat,  &c.,  pass  along  any  part  of  the 
said  navigation  on  any  Sunday,  except  for  a  reason- 
able distance  for  the  purpose  of  mooring  the  same, 
and  except  on  some  extraordinary  necessity,  or 
for  the  purpose  of  going  to  or  returning  from  any 
place  of  divine  worship,  under  a  penalty  of  5Z.; 
and  that  such  bye-law  was  illegal  and  void.  Colder 
and  Hebble Navigation  Company  v.  Pilling,  3  Railw. 
Cas.  735— Exch. 

Contracts  of  Corporations.]  —  A  resolution  on 
the  re-appointment  of  a  town  clerk  by  a  corpora- 
tion after  stat.  5  &  6  Will.  4,  c.  76,  to  increase  his 
salary  in  compensation  for  the  loss  of  former 
emoluments,  is  not  valid  unless  executed  under 
seal.  Reg.  v.  Stamford  (Mayor,  SfC.),  6  Q.  B.  433. 

Such  re-appointment  cannot  therefore  be  proved 
by  an  entry  of  it  in  the  minutes  of  the  town  coun- 
cil. Ib. 

The  guardians  of  an  union,  who  are,  by  stats. 
5  &  6  Will.  4,  c.  69,  s.  7,  and  5  &  6  Viet.  c.  27, 
s.  16,  a  corporate  body,  by  direction  of  the  poor- 
law  commissioners,  under  6  &  7  Will.  4,  c.  96, 
s.  3,  entered  into  an  agreement,  under  seal,  with 
plaintiff  for  making  a  survey  and  map  of  one  of 
the  parishes  comprised  in  the  union.  A  reduced 
plan  being  also  required,  a  verbal  order  for  it  was 
given  to  plaintiff.  In  an  action  for  the  price  of 
the  reduced  plan, — Held,  that  this  was  not  a  con- 
tract incident  to  the  purposes  for  w'  ch  the  guar- 
dians were  incorporated,  and,  therefore,  not  within 
the  exceptions  to  the  general  rule,  requiring  con- 
tracts by  a  corporation  to  be  made  under  seal. 
Paine  v.  Strand  (Guardians),  15  Law  J.,  N.  S., 
M.  C.,  89  ;  10  Jur.  308. 

The  guardians  of  a  union  gave  a  verbal  order 
for  iron  gates  for  the  union  workhouse  ;  the  gates 
were  supplied  accordingly,  and  adopted  by  them  : 
—  Held,  that  this  was  a  contract  incident  to  the 
purposes  for  which  they  were  incorporated,  and, 


375 


Corporation.        [DIGEST  OF  CASES.] 


Costs. 


376 


therefore,  within  the  exceptions  to  the  general 
rule,  requiring  contracts  by  corporations  to  be 
under  seal.  Sanders  v.  St.  Neat's  Union  (Guar- 
dians}, 15  Law  J.,  N.  S.,  M.  C.,  104;  10  Jur.  566. 

A  hospital  having  a  corporate  character  was 
established  in  close  connection  with  a  municipal 
corporation.  The  ex-mayor  was  to  be  the  go- 
vernor, the  masters  and  assistants  were  elected 
from  the  corporation,  and  the  mayor  and  aldermen 
were  visiters: — Held,  that  the' corporation  and 
hospital  were  in  equity  incapable  of  contracting, 
and  a  purchase  by  the  corporation  of  property 
belonging  to  the  hospital  was  set  aside.  Attorney- 
General  v.  Plymouth  (Corporation},  9  Beav.  67 ; 
15  Law  J.,  Chanc.,  109. 

If  work  be  done  for  a  corporation,  for  purposes 
connected  with  the  corporation,  under  a  verbal 
order,  and  accepted  and  adopted  by  them,  they 
cannot,  in  an  action  to  recover  the  price,  object 
that  no  order  was  given  under  seal.  Sanders  v. 
St.  Neat's  Union,  8  Q.  B.  810. 

The  guardians  of  a  poor-law  union  cannot  bind 
themselves  by  an  order  not  under  seal,  for  making 
a  survey  and  map  (according  to  statute  6  &  7 
Will.  4,  c.  96,  s.  3)  of  the  rateable  property  in  a 
parish  forming  part  of  the  union  ;  for  such  order 
is  not  a  contract  necessarily  incident  to  the  pur- 
poses for  which  the  guardians  are  made  a  corpo- 
ration by  statutes  5  &  6  Will.  4,  c.  69,  s.  7,  and 
5  &  6  Viet.  c.  57,  s.  16;  and  it  is  not  intended  by 
statute  6  &  7  Will.  4,  c.  96,  s.  3,  that  the  guardians 
of  a  union  shall  make  themselves  liable  for  the 


expenses  of  such  plan. 
8  Q.  B.  326. 
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Nor  can  such  guardians  bind  themselves  by  a 
contract  without  seal  (if  they  can  in  any  manner 
contract)  to  remunerate  a  surveyor  for  attending 
as  a  witness  on  appeal  against  a  parochial  assess- 
ment within  the  union.  Ib. 

An  act  of  Parliament  incorporating  a  railway 
company  gave  power  to  the  directors  "  to  appoint 
and  displace  any  of  the  officers  of  the  company, 
and  to  enter  into  contracts  and  other  matters 
necessary  for  the  transaction  of  its  affairs:" — 
Held,  that  the  appointment  of  an  attorney  to  the 
company  need  not  be  under  their  corporate  seal. 
Reg.  v.  Cumberland  (Justices},  12  Jur.  1025;  17  L. 
J.,  Q.  B.,  102— B.  C.— Wightman. 

Defendant  had  occupied  land  from  1824:  Tn 
1831,  upon  demand  of  possession  by  the  secretary 
of  a  canal  company  incorporated  by  act  of  Parlia- 
ment, defendant  said  that  the  preceding  secretary 
had  told  him  to  take  possession  of  the  land  : — 
Held,  first,  that  a  valid  authority  to  the  secretary 
to  create  the  tenancy  in  1824,  and  to  determine  it 
in  183 1,  might  be  inferred,  though  there  was  no 
direct  evidence  of  authority  under  seal.  Doe  d. 
Birmingham  Canal  Company  v.  Bold,  12  Jur.  350 
-Q.  B. 

Held,  secondly,  that  the  tenancy  being  deter- 
mined before  stat.  3  &  4  Will.  4,  c.  27,  the  right  of 
entry  commenced  at  that  time,  and,  therefore,  the 
ejectment  was  not  barred.  Ib. 

An  attorney  authorized  to  appear  for  a  party  to 
a  suit,  has,  incidentally,  authority  to  refer  it,  with- 
out any  fresh  authority  to  that  effect ;  and  that  the 
attorney  having  appeared  for  a  corporation  in  an 
action,  to  the  knowledge  of  the  directors,  the 
corporation  was  bound  by  his  acts  as  their  attor- 
ney, though  he  was  not  authorized  to  appear  by 
any  authority  under  seal.  Favell  v.  Eastern  Coun- 
ties Railway  Co?npany,  17  L.  J.,  Exch.,  297. 


Management  of  Charities.]  —  In  considering 
whether  mixed  trustees,  or  trustees  of  a  particu- 
lar religious  class  or  denomination,  of  charity 
estates  vested  in  a  municipal  corporation  in  Ire- 
land, should  be  appointed  under  the  3  &  4  Viet, 
c.  108,  s.  11  (Municipal  Corporations  Act),  the 
Court  will  look  to  the  constitution  of  the  trust, 
and  how  it  has  been  exercised,  and  how  matters 
stood  at  the  time  when  the  act  came  into  opera- 
tion in  the  borough  ;  and  where  the  usage  has 
been  to  apply  the  charity  estate  exclusively  for 
the  benefit  of  persons  of  a  particular  religious 
denomination,  and  such  application  is  not  clearly 
inconsistent  with  the  constitution  of  the  trust,  the 
Court  will  appoint  trustees  of  that  religious  de- 
nomination only.  Drogheda  (Charity  Estates).  In 
re,  3  J.  &  L.  422. 

Upon  a  petition  to  appoint  trustees  under  the 
3  &  4  Viet.  c.  108,  s.  112,  the  Court  has  jurisdic- 
tion to  determine  the  character  of  the  charity 
only  so  far  as  is  necessary  for  the  purpose  of  ap- 
pointing the  trustees,  not  conclusively.  Ib. 

A  testator,  in  1624,  gave  a  sum  of  money  to  a 
corporation  to  be  invested  in  land,  and  directed 
the  proceeds  to  be  applied  in  specific  charities, 
and  directed,  that,  if  they  should  be  misemployed 
for  the  space  of  one  year,  the  whole  legacy  sho'uld 
be  paid  to  Christ's  Hospital.  A  decree  of  the 
Court  of  Exchequer,  in  1639,  gave  some  direc- 
tions as  to  the  charity,  and  directed  that  on  mis- 
employment  the  fund  should  be  paid  over  as 
devised  by  the  will.  The  corporation  had  not 
employed  the  estate  in  the  manner  directed  by 
the  will  or  decree  for  many  years.  Under  the 
Municipal  Corporations  Act  new  trustees  of  the 
charity  were  appointed.  Christ's  Hospital  filed 
their  bill  in  1842: — Held,  that  they  were  entitled 
to  the  estate.  Christ's  Hospital  v.  Grainger,  12 
Jur.  276— V.  C.  E. 

Under  6  Will.  4,  c.  76,  s.  71— Held,  that  the 
legal  estate  in  charity  property  vested  in  a  corpo- 
ration does  not  pass  to  the  new  trustees.  Ib. 

An  account  book  was  produced  from  the  custody 
of  the  corporation,  and  was  proved  to  contain  an 
account  of  the  charitable  estates  of  the  corpora- 
tion ;  and,  from  the  entries  in  it,  it  appeared  to 
relate  to  estates  of  the  same  name  as  the  estates 
in  question  : — Held,  that  it  could  be  received  as 
evidence  against  the  new  trustees  of  the  manage- 
ment of  the  estates  in  question.  Ib. 

Criminal  Proceedings  against.] — An  indictment 
will  lie  against  a  corporation  aggregate  for  a  mis- 
feasance. Reg.  v.  Great  North  of  England  Rail- 
way Company,  10  Jur.  755 — Q.  B. 

Mandamus  to.]  — See  MANDAMUS. 

Quo  Warranto  Information  against  Burgesses.] 
— See  Quo  WARRANTO. 


COSTS. 

In  Certiorari.]  — See  CRIMINAL  LAW. 
In  Election  Cases.]  — See  ELECTION  LAW. 
In  Interpleader.]  — See  INTERPLEADER. 
In  Mandamus.] — See  MANDAMUS. 
In  Quo  Warranto.] — See  Quo  WARHANTO. 
In  Sessions.]  — See  BASTARD,  POOR,  SESSIONS. 

On  Rules.] — A  party  who  shows  cause  success- 
fully, in  the  first  instance,  against  a  rule,  which,  if 
granted,  would  be  a  stay  of  proceedings,  and  ope- 
rate to  his  prejudice,  will  be  allowed  the  costs  of 
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opposing  the  rule.    Rennie  v-  Beresford,  3  Dowl.  & 
L.  464;    15  Law  J.,  N.  S.,  Exch.,  78;   10  Jur.  76. 

On  staying  Proceedings.]  —  Where,  after  writ 
issued,  defendant  applies  to  a  judge  to  stay  pro- 
ceedings on  payment  of  a  certain  sum  and  costs, 
and  plaintiff  refuses  to  accept  the  sum  offered, 
alleging  that  more  is  due,  but,  at  the  trial,  reco- 
vers no  more,  he  is  entitled  to  full  costs  unless  the 
amount  offered  has  been  paid  into  court.  Clark  v. 
Dunn,  3  Dowl.  &  L.  513 — Exch. 

By  Paupers.] — A  pauper,  who  has  been  guilty 
of  several  defaults  in  not  proceeding  to  trial,  has 
been  guilty  of  vexatious  conduct,  for  which  he  is 
liable  to  be  dispaupered.  Bedwell  v.  Coulstrhig, 
10  Jur.  810— B.  C.— Wightman. 

He  may  also,  under  such  circumstances,  be  com- 
pelled to  pay  the  costs  of  the  day  for  not  proceed- 
ing to  trial  on  the  occasion  of  the  last  default,  and 
he  may  be  compelled  to  do  this  by  the  same  rule 
by  which  he  is  discharged.  16. 

A  plaintff  suing  in  forma  pauperis  is  liable  to 
pay  the  costs  of  the  day  for  not  proceeding  to  trial 
pursuant  to  notice,  although  the  omission  occurred 
through  the  negligence  of  the  attorney's  clerk. 
Hodges  v.  Toplis,  15  Law  J.,  N.  S.,  C.  P.,  195  ; 

10  Jur.  438. 

The  court  will  not  allow,  as  a  matter  of  right, 
that  a  plaintiff,  who  sues  in  forma  pauperis,  shall 
amend  the  declaration,  after  special  demurrer 
thereto,  without  payment  of  costs.  Foster  v.  Eng- 
land (Bank),  6  Q.  B.  878. 

The  Court  compelled  a  pauper  to  pay  the  costs 
of  the  day  for  not  proceeding  to  trial  pursuant  to 
notice ;  the  cause  of  his  default  being  a  mistake 
of  his  attorney's  clerk  in  preparing  the  jury  pro- 
cess. Hodges  v.  Toplis,  3  Dowl.  &  L.  786;  2  C. 
B.  921. 

A  plaintiff  suing  in  forma  pauperis,  and  conduct- 
ing himself  vexatiously,  may  be  called  upon  by  the 
same  rule  to  show  cause  why  he  should  not  pay 
the  costs  of  the  day  for  not  proceeding  to  trial,  as 
well  as  be  dispaupered.  Bedwell  v.  Coulstring, 
3  Dowl.  &  L.  767— B.  C.— Wightman. 

Where  a  pauper  plaintiff,  in  an  action  of  tres- 
pass against  magistrates  of  the  northern  division  of 
the  county  of  Lancaster,  for  a  cause  of  action 
arising  there,  laid  the  venue  in  the  southern  divi- 
sion, and  at  the  assizes  withdrew  the  record  : — 
Held,  that  he  ought  to  pay  the  costs  of  the  day, 
although  not  dispaupered.  Thompson  v.  Hornby, 

11  JurT  169  ;   16  Law  J.,  Q.  B.,  152. 

A  plaintiff  suing  in  form;}  pauperis  does  not  ren- 
der himself  liable  to  costs  by  countermanding  the 
notice  of  trial.  Doe  d.  Pugh  v.  Price,  11  Jur.  170  ; 
2  B.C.  311— Erie. 

Actions  on  Judgments.] — Upon  moving  for  a  rule 
for  costs,  under  the  statute  43  Geo.  3,  c.  46,  s.  4, 
in  an  action  upon  a  judgment,  an  affidavit  showing 
the  reason  for  adopting  that  course,  is  indispensa- 
ble. Revel  v.  Wetherell,  3  C.  B.  321. 

Upon  Payment  of  Money  into  Court.] — Assump- 
sit.  Second  count  for  use  and  occupation  for  20/. 
Third  count  on  an  account  stated.  Pleas:  first,  as 
to  all  except  12/.,  non  assumpsit;  second,  as  to 
III.,  parcel  of  127.,  in  bar  of  further  maintenance, 
that  defendant,  after  writ  and  before  declaration, 
paid,  and  that  plaintiff  received  that  sum  of'UZ.  in 
satisfaction  thereof  and  of  all  causes  of  action  in 
respect  thereof;  third,  payment  of  I/,  residue  into 
court.  Replication,  as  to  first  plea, joins  issue; 
as  to  second  plea,  traverses  the  payment  and  re. 


ceipt;  and  as  to   third  plea,  takes  the    II.  out  of 
court.     Homer  v.Denham,  11  Jur.  1036 — Q.  B. 

The  evidence  showed,  as  to  the  first  plea,  that 
defendant  at  the  commencement  of  the  action  was 
not  indebted  beyond  the  12;.  for  the  cause  of  action 
declared  on  ;  as  to  the  second  plea,  that,  after  the 
writ  had  been  issued,  but  before  defendant  or  plain- 
tiff was  aware  of  it,  and  before  declaration,  de- 
fendant paid  and  plaintiff  received  the  III.  men- 
tioned in  the  plea: — Held,  that  plaintiff  was  not 
entitled  to  any  damages  ;  that  it  was  not  necessary 
that  the  plea  or  evidence  should  show  that  the  117. 
was  received  in  satisfaction  of  the  costs  of  the 
writ;  and  that  defendant,  after  payment  of  11Z., 
being  at  liberty  to  pay  a  further  sum  of  money  into 
court,  and  succeeding  on  the  plea  of  payment,  was 
entitled  to  the  general  costs  of  the  action.  Jb. 

To  a  declaration  in  debt,  consisting  of  common 
counts,  defendant  pleaded,  first,  except  as  to  15s., 
parcel  &c.,  nunquam  indebitatus  ;  and  secondly, 
as  to  that  sum,  payment  into  court  in  the  form 
given  by  R.  G.,  T.,  1  Viet.  Plaintiff  accepted  the 
15s.  in  satisfaction,  and  took  issue  on  the  other 
plea.  The  case  was  tried,  and  the  jury  having 
found,  that,  except  as  to  the  said  sum  of  15s.,  de- 
fendant was  never  indebted  to  plaintiff: — Held, 
that  plaintiff  ought  to  have  his  costs,  so  far  as  re- 
lated to  the  15s.,  down  to  the  time  of  his  taking 
that  sum  out  of  court ;  and  that  defendant  waa 
entitled  to  the  costs  of  all  the  rest  of  the  proceed- 
ings. Harrison  v.  Walt,  4  Dowl.  &  L.  519  ;  16  M. 
&  W.  316;  11  Jur.  91. 

Plaintiff  sued  out  a  writ,  indorsed  as  claiming 
61.  15s.  for  debt,  and  1Z.  15s.  for  costs.  In  pur- 
suance of  a  j.udge's  order,  particulars  were  de- 
livered, among  which  was  an  item  of  18s.  Defend- 
ant, who  lived  within  the  jurisdiction  of  a  court  of 
requests,  admitted  that  sum  to  be  due,  and  took 
out  a  summons  to  stay  all  proceedings,  without 
costs,  upon  payment  of  18s.  Plaintiff  attended 
before  a  judge,  and  claimed  more,  whereupon  no 
order  was  made.  Defendant  pleaded  non  assump- 
sit except  as  to  18s.,  and  paid  that  sum  into  court. 
Plaintiff  took  out  the  18s.,  entered  a  nolle  prosequi, 
and  taxed  his  costs  : — Held,  that  the  plaintiff  was 
not  entitled  to  costs,  as  the  proceedings  should 
have  been  in  the  inferior  court.  Fletcher  v.  Tan- 
ner, 16  Law  J.,  C.  P.,  137. 

On  the  llth  November  the  defendant  was  served 
with  a  writ  of  summons,  indorsed  for  6/.  5s.  debt, 
costs  17.  15s.  On  the  4th  of  December  the  plaintiff 
delivered  a  declaration,  and  on  the  14th  full  par- 
ticulars of  demand.  On  the  19th  the  defendant 
took  out  a  summons  to  stay  proceedings  on  payment 
of  18s.  without  costs,  swearing  that  no  more  waa 
due,  and  that  he  was  liable  to  be  summoned  to  a 
court  of  requests  ;  but,  the  plaintiff  claiming  more, 
no  order  was  made.  On  the  24th  the  defendant 
pleaded,  except  as  to  18s.,  nunquam  indebitatus 
and  payment,  and,  as  to  the  18s.,  payment  into 
court.  On  the  9th  of  January  the  plaintiff  took 
the  money  out  of  court,  and  entered  a  nolle 
prosequi  as  to  the  rest.  On  the  20th  of  January 
the  plaintiff  caused  his  costs  to  be  taxed  by  the 
Master  : — Held,  that  the  plaintiff  was  entitled  to 
no  costs,  and  that  the  defendant  was  entitled  to 
his  costs  incurred  subsequently  to  the  19th  of 
December.  Fletcher  v.  Tanner,  3  C.  B.  963. 

Held,  also,  that  the  defendant  was  not  too  late 
in  applying  to  the  Court  on  the  21st  of  January  to 
set  aside  the  Master's  allocatur.  Ib. 

Where,  after  action  brought,  the  debt  is  paid 
and  accepted  in  satisfaction,  anil  costs  arc  offered, 
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but  refused,  the  damage  is  merely  nominal  inde- 
pendently of  the  costs,  and  the  plaintiff  therefore 
cannot  proceed  for  the  costs.  Thame  v.  Boast,  12 
Jur.  1024;  17  L.  J.,  Q.  B.,  339. 

To  an  action  on  a  cheque  for  251.  there  was  a 
plea  of  payment  of  60/.,  after  action  brought,  in 
satisfaction  of  the  debt,  damages,  and  costs.  It 
was  proved,  that,  after  action  brought,  the  defend- 
ant paid  the  amount  of  the  cheque,  and  offered  to 
pay  any  costs,  which  offer  the  plaintiff  refused, 
saying  th&t  he  would  pay  them  himself: — Held, 
that  the  defendant  was  entitled  to  a  verdict  on  the 
plea.  Ib. 

To  debt  for  goods  sold  and  delivered,  the  de- 
fendant pleaded,  first,  as  to  all  but  15s.,  parcel 
&c.,  nunquam  indebitatus  ;  second,  as  to  that  sum, 
payment  into  court  o)f  15s.  The  plaintiff  replied 
by  adding  the  similiter  to  the  first  plea;  and  as 
to  the  second,  that  the  plaintiff  accepts  the  15s.  in 
full  satisfaction  and  discharge  of  the  cause  of  ac- 
tion in  the  introductory  part  of  that  plea  mentioned, 
with  prayer  of  judgment  for  his  costs  sustained  in 
that  behalf.  The  jury  found  that  the  defendant 
had  never  been  indebted  to  the  plaintiff  to  a  greater 
amount  than  15s.: — Held,  that  the  plaintiff  was  en- 
titled to  costs  on  the  replication  to  the  second 
plea.  Harrison  v.  Watt,  4  Dowl.  &  L.  519  ;  17  L. 
J.,  Exch.,  74. 

Defendant  pleaded  non  assumpsit  to  all  but  121. 
To  111.,  parcel  of  the  1'2L,  payment  and  accept- 
ance in  satisfaction  after  action  brought.  To  the 
residue,  payment  of  II.  into  court.  The  plaintiff 
traversed  the  payment  of  the  III.,  and  took  the 
II.  out  of  court.  It  appeared  by  the  evidence, 
that  the  amount  due  to  the  plaintiff,  at  the  com- 
mencement of  the  suit,  did  not  exceed  121.,  and 
that  III.  was  paid  after  action  brought,  and  ac- 
cepted by  the  defendant  in  satisfaction  of  that 
amount: — Held,  that  the  plaintiff,  after  the  pay- 
ment of  the  II. ,  was  not  entitled  to  proceed  for 
costs  in  respect  of  the  III.,  but  that  the  defendant 
was  entitled  to  have  the  verdict  entered  for  him, 
and  to  the  general  costs  of  the  action.  Homer  v. 
Denham,  17  L.  J.,  Q.  B.,  29. 

Amendment.] — Where  an  order  for  leave  to 
amend  is  upon  payment  of  costs,  the  payment  of 
those  costs  is  a  condition  precedent.  Levy  v. 
Drew,  5  Dowl.  &  L.  307  ;  2  B.  C.  Rep.  142  ;  12  Jur. 
119— Patteson. 

Therefore,  where,  after  a  demurrer,  an  order  was 
made,  that  upon  payment  of  costs  the  plaintiff 
should  be  at  liberty  to  amend  his  declaration,  and 
the  plaintiff  did  amend,  and  delivered  his  amended 
declaration,  but  did  not  tender  the  amount  of  the 
costs,  as  ascertained  by  the  Master's  allocatur — 
Held,  that  an  interlocutory  judgment,  signed  by 
him,  for  want  of  a  plea,  was  irregular.  Ib. 

Where  an  order  for  leave  to  amend  is  made  upon 
payment  of  costs,  and  the  costs  are  taxed  and 
ascertained  by  the  Master's  allocatur,  the  party,  in 
order  to  avail  himself  of  the  leave  to  amend,  must 
tender  the  full  amount  of  the  allocatur,  and  not  a 
less  sum,  although  he  may  be  prepared  to  show 
that  a  mistake  has  been  made  in  allowing  certain 
items.  Ib. 

By  Married  Women.] — On  a  plea  in  bar  by  a 
married  woman  of  her  coverture,  and  a  verdict  in 
her  favour  thereupon,  she  is  entitled  to  costs. 
Findley  v.  Farquharson,  15  Law  J.,  N.  S.,  C.  P., 
262. 

Where  a  married  woman  obtains  a  verdict  upon 
a  plea  of  coverture  pleaded  by  her  in  person,  she 


is  entitled  to  a  taxation  of  her  costs  out  of  pocket. 
Findley  v.  Farquharson,  3  C.  B.  347  ;  4  Dowl.  & 
L.  185. 

A  married  woman,  where  co-plaintiff  with  her 
husband,  is  liable  to  be  taken  in  execution  for  costs 
under  stat.  28  Hen.  8,  c.  15,  upon  nonsuit  or  ver- 
dict for  the  defendant.  And  although  she  may  be 
entitled  to  a  discharge,  by  reason  of  her  having  no 
separate  property,  yet  the  writ  of  execution  pur- 
suing the  judgment  is  not  void  or  illegal,  and  an 
action  on  the  case,  for  issuing  it  as  without  rea- 
sonable or  probable  cause,  is  not  maintainable. 
Newton  v.  Rowe,  16  Law  J.,  Q.  B.,  146. 

In  an  action  of  trespass  by  husband  and  wife,  for 
an  alleged  false  imprisonment  of  the  latter,  a  ver- 
dict was  found  for  the  defendants.  The  plaintiffs 
obtained  a  rule  nisi  for  a  new  trial,  which  was  dis- 
charged with  costs.  The  female  plaintiff  after- 
wards obtained  a  rule  nisi  to  amend  that  rule,  by 
striking  out  so  much  of  it  as  directed  costs  to  be 
paid  by  her,  on  the  ground  that  she  was  no  party 
to  it,  and  that  a  married  woman  suing  or  being 
sued  with  her  husband  is  not  liable  to  costs.  The 
Court  discharged  such  rule,  with  costs  to  be  paid 
by  the  wife.  Newton  v.  Boodle,  4  C.  B.  359. 

Discontinuance.] — Issues  being  joined  in  law 
and  in  fact,  the  plaintiff,  after  judgment  against 
him  on  the  former,  the  latter  being  untried,  ob- 
tained a  rule  to  discontinue  on  payment  of  costs. 
On  taxation,  the  Master  made  his  allocatur  for  the 
plaintiff's  and  defendant's  costs  respectively,  not 
striking  a  balance.  The  plaintiff,  to  whom  the 
larger  sum  was  due,  took  out  execution  for  the 
balance  between  his  costs  and  the  defendant's  : — 
Held,  that  he  was  entitled  to  his  costs  of  demurrer 
notwithstanding  the  discontinuance.  And  the 
court  refused,  on  motion,  to  set  aside  the  execu- 
tion as  irregularly  issued  for  a  balance  instead  of 
the  gross  sum  awarded  for  costs.  Elwood  v.  Bul- 
lock, 6  Q.  B.  383. 

After  judgment  for  defendant  on  demurrer  to 
one  of  several  counts,  plaintiff  took  out  a  side  bar 
rule  to  discontinue  the  action  generally.  The  de- 
fendant's costs,  not  of  the  demurrer  only,  under 
3  &  4  Will.  4,  c.  42,  s.  34,  but  of  the  whole  action, 
were  taxed  on  the  rule  to  discontinue,  treating 
that  rule  as  the  termination  of  the  action,  and 
were  received  by  defendant's  attorr.ies  as  defend- 
ant's costs  "  on  discontinuance  of  the  action." 
Judgment  was  entered  up  on  the  record  for  the 
defendant  on  the  first  count  only  : — Held,  that  the 
discontinuance,  being  issued  after  judgment  with- 
out leave  of  the  Court,  was  irregular,  and  that  the 
judgment  was  also  irregular.  The  judgment  was 
set  aside  without  costs.  Benton  v.  Polkinghorne, 
16  M.  &  W.  8. 

Special  Cases.]  — Where,  after  verdict,  the  Court 
recommended  a  special  case,  which  was  acceded 
to  by  both  parties,  but  which  was  never  finally 
settled  by  reason  of  the  defendant's  default: — 
Held,  that  the  plaintiff,  who  had  the  general  costs 
of  the  cause,  was  not  entitled  to  the  costs  of  the 
abortive  special  case.  Holey  \.  Botfield,  4  Dowl. 
&  L.  328 ;  16  M.  &  W.  65  ;  16  Law  J.,  Exch.,  3. 

Executors.] — Executors  will  not  be  exempted 
from  the  payment  of  costs  under  the  3  &  4  Will.  4, 
c.  42,  s.  31,  unless  there  has  been  a  positive  and 
wilful  misrepresentation  made  by  defendant ; 
mere  silence  as  to  his  intended  defence  not 
being  sufficient.  Birkenhead  v.  North,  2  B.  C. 
Rep.  9;  11  Jur.  436;  16  Law  J.,  Q.  B.,  284— 
Coleridge. 
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On  an  application,  under  the  3  &  4  Will.  4, 
c.  42,  s.  31,  to  exempt  plaintiffs  who  are  executors 
from  costs,  the  Court  will  look  not  so  much  as  to 
whether  the  plaintiffs  have  proceeded  bona  fide  in 
the  action,  and  with  a  fair  and  reasonable  belief 
as  to  the  justice  of  their  claim,  as  to  whether  the 
defendant  has  been  guilty  of  any  misrepresenta- 
tion or  deception  to  induce  them  to  bring  their 
action.  Birkenhead  v.  North,  4  Dowl.  &  L.  732 — 
B.  C. — Coleridge. 

Mere  silence  by  a  defendant,  as  to  the  nature  of 
his  defence,  is  not  sufficient  ground  for  such  an 
application,  although  it  may  have  induced  the 
plaintiffs  to  proceed  with  the  action.  Ib. 

The  trial  of  a  cause,  at  an  assize,  was  postponed 
by  an  order  of  Nisi  Prius,  on  payment  by  the  de- 
fendant of  the  costs  of  the  day,  "•  to  be  taxed." 
The  defendant  died  before  any  verdict  in  the 
cause  and  before  the  order  of  Nisi  Prius  was 
made  a  rule  of  court.  The  suit  having  abated, 
(17  Car.  2,  c.  8,  s.  1),  the  Court  discharged  a  rule 
calling  on  the  defendant's  executrix  to  show  cause 
why  the  costs  should  not  be  taxed  ;  the  remedy 
for  recovering  the  costs  under  1  &  2  Viet.  c.  110, 
s.  18,  not  being  clear  as  against  an  executrix. 
Hill  v.  Brown,  16  M.  &  W.  796. 

Costs  of  the  Day.]  — The  plaintiff,  a  pauper,  gave 
notice  of  trial,  and,  on  the  day  on  which  it  was  to 
be  entered,  the  clerk  to  his  attorney  having  been 
detained  at  the  judge's  chambers,  issued,  by  mis- 
take, a  writ  of  distringasjuratores  instead  of  habeas 
corpora  juratorum.  His  error  was  pointed  out  to 
him,  but  before  he  could  amend  it  and  issue  a  writ 
of  habeas  corpora,  the  office  closed,  and  he  was 
prevented  from  entering  the  record.  The  cause 
stood  in  the  paper,  and  costs  were  consequently 
incurred  by  the  defendants: — Held,  that,  under 
the  rule  2  Will.  4,  c.  10,  plaintiff  ought  to  be  com- 
pelled to  pay  the  costs  of  the  day.  Hodges  v. 
Toplis,  15  Law  J.,  N.  S.,  C.  P.,  195;  10  Jur.  438. 

Where  issue  in  fact  is  joined  upon  a  writ  of  error 
coram  nobis,  and  notice  of  trial  is  given  by  plain- 
tiffs in  error,  and  not  countermanded,  defendant  in 
error  may  have  a  rule  absolute  in  the  first  instance 
for  the  costs  of  the  day  for  not  proceeding  to  trial, 
pursuant  to  the  notice.  Greville  v.  Chapman  or  Spar- 
ding,  3  Dowl.  &  L.  336;  15  Law  J.,  N.  S.,  Q.  B., 
41— B.  C.— Patteson. 

A  cause  being  called  on  for  trial,  after  the  jury 
were  sworn,  it  was  discovered  that  the  record  was 
defective  in  not  containing  a  similiter  to  one  of  the 
plaintiff's  replications,  or  any  award  of  the  venire  ; 
and  in  consequence  of  the  defendants  withholding 
their  consent  to  an  amendment  of  the  record  in 
those  respects,  the  judge  discharged  the  jury  : — 
Held,  that  defendants  were  not  entitled  to  the 
costs  of  the  day.  S/eeman  v.  Copper-mines  (Gover- 
nors}, 2  B.C.  Rep.20S;  17L.J.,  Q.  B.,  113— Erie. 

Where  a  party  obtains  an  order  for  the  postpone- 
ment of  the  trial  of  a  cause  on  payment  of  costs 
of  the  da)',  he  must  give  notice  of  taxation  of  such 
costs,  otherwise  the  other  party  may  go  on  to  trial. 
Waller  v.  Joy,  16  M.  &  W.  60  ;  4  Dowl.  &  L.  338 ; 
16  Law  J.,  Exch.,  17. 

A.  suing  in  forma  pauperis  neglects  to  proceed 
to  trial  pursuant  to  notice,  the  defendant  is  entitled 
to  the  costs  of  the  day,  under  the  rule  of  H.,  2  W. 
4,  r.  110,  but  not  to  dispauper  A.  Ib. 

Notice  of  trial  having  been  given,  and  the  cause 
entered,  A.'s  attorney's  clerk  was,  by  a  blunder  in 
issuing  the  jury  process,  prevented  from  passing 
the  record  in  due  time.  The  Court  ordered  A.  to 


pay  the  costs  of  the  day.    Hodges  v.  Toplis,  2  C.  B. 
921;  3  Dowl.  &  L.  780. 

Where,  at  the  instance  of  defendants,  the  venue 
in  two  actions  had  been  changed,  because  the  same 
question  was  involved  in  both,  and  a  verdict  being 
found  for  defendants  in  one,  the  record  in  the  other 
was  withdrawn,  and  a  rule  nisi  for  judgment  as  in 
case  of  a  nonsuit,  which  had  been  obtained,  was 
discharged  on  a  peremptory  undertaking  ;  a  rule 
nisi  for  a  new  trial  having  been  obtained  in  the  first 
action,  which  was  still  pending,  a  rule  to  enlarge 
the  peremptory  undertaking,  though  moved  for  be- 
fore the  time  limited  for  trial,  was  made  absolute, 
on  the  terms  of  plaintiffs'  paying  the  costs  of  the 
day  for  not  proceeding  to  trial.  Taylor  v.  Port 
Talbot  Company,  11  Jur.  107 — B.  C. — Wightman. 

Where  the  defendant  waived  an  objection  on 
costs  of  the  day  being  paid  as  if  the  cause  was 
struck  out  of  the  paper,  defendant  only  allowed 
the  costs  of  his  own  witnesses.  Smith  v.  Jones, 
11  Jur.  396— B.  C.— Erie. 

Security  for  Costs.]  —The  fact  of  the  plaintiffs 
having  compounded  with  their  creditors,  and  one 
of  them  being  resident  abroad,  is  no  ground  for 
calling  upon  them  to  give  security  for  costs. 
Thomelv.  Roelants,  2  C.  B.  290. 

Where  a  plaintiff  is  bankrupt  or  insolvent,  and 
has  assigned  the  debt  for  which  the  action  is 
brought,  and  is  suing  for  the  benefit  of  the  assignee, 
the  court  will  require  security  for  costs.  Perkins 
v.  Adcock,  14  Mee.  &  W.  808;  3  Dowl.  &  L.  270 ; 
15  Law  J.,  N.  S.,  Exch.,  7. 

It  is  no  sufficient  ground  for  applying  to  the  court 
to  compel  a  plaintiff  to  give  security  lor  costs,  that 
he  is  in  extremely  destitute  circumstances,  and 
wandering  about  from  place  to  place  without  a 
home,  and  that  he  had  stated,  when  last  seen,  that 
he  knew  nothing  about  the  action,  and  that  it  was 
carried  on  by  the  attorney  entirely  on  his  own  au- 
thority, and  without  any  direction  or  sanction  from 
him.  Armitagev.  Grafton,  1  B.  C.  Rep.  30;  10 
Jur.  377— Williams. 

An  affidavit  of  the  defendant  in  support  of  a 
rule  to  compel  the  plaintiff  to  give  security  for 
costs  is  sufficient,  if  it  can  be  collected  from  the 
context  that  the  deponent  is  the  defendant  in  the 
cause,  although  he  is  not  so  described  in  terms. 
Lontreuil  v.  Phillippe,  1  B.  C.  Rep.  87;  10  Jur. 
757 — Coleridge. 

Where  an  execution  creditor  is  made  a  defend- 
ant in  an  issue  under  the  Interpleader  Act,  and  he 
is  resident  out  of  the  jurisdiction,  the  Court  will 
compel  him  to  give  security  for  costs.  Williams 
v.  Crossing,  4  Dowl.  &  L.  660— C.  P. 

The  creditors'  assignee  of  a  bankrupt  com- 
menced, without  the  knowledge  of  the  official  as- 
signee, an  action  in  their  joint  names,  for  a  debt 
due  to  the  bankrupt.  So  soon  as  the  official  as- 
signee heard  of  the  action,  he  obtained  against  the 
creditors'  assignee  a  rule  to  stay  proceedings  until 
security  should  be  given  for  costs.  Defendant  was 
not  a  party  to  that  rule,  but  it  was  served  on  him  : 
—  Held,  that  the  rule  only  restrained  plaintiffs 
from  proceeding  voluntarily  in  the  cause,  and  did 
not  deprive  defendant  of  his  right  to  expedite  it. 
Lawes  v.  Bott,  11  Jur.  174 — Exch. 

The  plaintiff  resided  in  Scotland,  and  having  ob- 
tained judgment  issued  a  fi.  fa.,  under  which  th.e 
sheriff  was  in  possession  of  the  goods  of  the  de- 
fendant, when  the  latter  became  bankrupt  and  his 
assignees  claimed  the  goods.  The  sheriff  applied 
to  a  judge  under  the  Interpleader  Act,  who  or- 
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dered  the  assignees  to  take  the  goods  ;  and,  upon 
paying  the  amount  of  the  execution  into  court,  an 
issue  was  directed  to  be  tried  between  the  as- 
signees, plaintiffs,  and  the  execution  creditor: — 
Held,  that  the  defendant  in  the  issue  must  give 
security  for  costs.  Williams  v.  Crosslins:,  16  Law 
J.,  C.  P.,  112. 

After  judgment  for  plaintiff  below,  the  defend- 
ant below  brought  a  writ  of  error  and  died  intestate, 
having  executed  a  bill  of  sale  of  all  his  property 
to  his  attorney.  His  heir-at-law  disclaimed  any 
interest  in  the  suit.  The  Court  of  Exchequer 
Chamber  made  a  rule  absolute  for  staying  pro- 
ceedings until  security  for  costs  was  given.  Wil- 
liamson v.  Haygtirth,  12  Jur.  727 — Exch.  Cham. 

The  defendant  obtained  an  order  requiring  the 
plaintiff  to  give  security  for  costs,  and  staying  pro- 
ceedings until  such  security  should  be  given. 
Subsequently,  the  defendant  arrested  the  plaintiff 
on  a  cross  demand,  under  the  1  &2  Viet.  c.  110, 
s.  3,  whereupon  the  plaintiff  went  to  gaol,  and 
then  took  out  a  summons,  upon  which  an  order 
was  made  ordering  that  the  first  order,  restraining 
proceedings  until  security  for  costs  should  be 
given,  should  be  suspended  as  long  as  the  plaintiff 
remained  in  actual  custody  in  the  cross  action, 
and  giving  the  defendant  ten  days'  time  plead. 
Shortly  after  this,  and  before  the  expiration  of  the 
time  to  plead,  the  defendant  let  the  plaintiff  out  of 
custody,  and  the  defendant  not  having  pleaded, 
the  plaintiff  signed  judgment  for  want  of  a  plea. 
The  plaintiff  had  not  given  security  for  costs  :  — 
Held,  that  the  judgment  was  irregular,  for  that  as 
soon  as  the  plaintiff  was  released  from  custody 
the  first  order  revived  ;  and  that,  therefore,  before 
the  defendant  could  have  been  required  to  have 
pleaded,  security  for  costs  should  have  been  given. 
Todd  v.  Johnson,  2  B.  C.  Rep.  203— Wightman. 

Where,  in  an  action  for  the  infringement  of  a 
patent,  the  plaintiff,  after  verdict  in  his  favour  and 
a  rule  for  a  new  trial  made  absolute,  became  in- 
solvent, the  Court  held,  that,  in  the  absence  of  all 
presumption  that  the  provisional  assignee  would 
adopt  the  action,  the  defendants  were  not  entitled 
to  security  for  costs.  Stead  v.  Williams,  12  Jur. 
100;  17  L.  J.,  C.  P.,  109. 

An  attachment  issued  out  of  the  Lord  Mayor's 
Court,  under  which  certain  goods  of  the  defendant 
were  attached.  The  cause  was  subsequently  re- 
moved by  certiorari  into  the  Court  of  Queen's 
Bench,  and  the  defendant  paid  into  court  a  sum  of 
money  in  lieu  of  special  bail.  An  order  was  after- 
wards obtained  by  the  defendant,  calling  on  the 
plaintiff,  who  resided  in  Scotland,  to  give  security 
for  costs,  with  the  usual  stay  of  proceedings. 
This  he  failed  to  comply  with.  The  Court,  after  a 
long  delay,  granted  a  rule  ordering  the  plaintiff  to 
give  the  required  security  within  a  specified  time, 
or,  in  default,  that  the  money  paid  in  should  be 
re-paid  to  the  defendant.  Tossie  or  Tassie  v.  Ken- 
nedy, 2  B.  C.  Rep.  278;  12  Jur.  854;  17  L.  J., 
Q.  B.,  215 — Coleridge. 

In  Arbitration.] — An  action  on  the  case  for  di- 
verting a  watercourse  was,  after  issues  joined  on 
pleas  of  not  guilty,  and  denying  the  plaintiff's 
right  to  and  user  of  the  water,  referred  by  a  judge's 
order  to  arbitration,  by  which  the  coats  of  the 
suit  were  to  abide  the  event  of  the  award  ;  but  no 
power  was  given  to  the  arbitrator  to  certify  under 
3  &  4  Viet.  c.  24,  s.  2..  The  arbitrator  found  all 
the  issues  for  the  plaintiff,  and  assessed  the  dam- 
ages on  the  first  issue  at  6d.: — the  plaintiff  was 
held  to  be  entitled  to  full  costs.  Griffiths  \. 


Thomas,  1   B.C.  Rep.  155;   15  Law  J.,  N.  S..  Q 
B.,  336— Coleridge. 

An  action  on  the  case  for  diverting  a  water- 
course was,  after  issue  joined,  referred  to  arbi- 
tration by  order  of  a  judge  at  Nisi  Prius.  The 
order  of  reference  directed  that  the  costs  of  the 
action  should  abide  the  event  of  the  award,  but 
did  not  contain  any  power  for  the  arbitrator  to 
certify  that  the  action  was  brought  for  the  purpose 
of  trying  a  right,  which  was  in  fact  the  case. 
Three  issues  were  raised,  namely,  the  general  issue, 
and  two  issues  as  to  the  plaintiff's  right  and  his 
usage  of  the  water.  The  arbitrator  made  his 
award  in  favour  of  the  plaintiff  upon  all  the  issues, 
with  6d.  damages  on  the  first  issue : — Held,  that 
the  plaintiff  was  entitled  to  his  full  costs,  and  that 
his  right  was  not  affected  by  stat.  3  &  4  Virt. 
c.  24,  s.  2.  Griffiths  v.  Thomas,  4  Dowl.  &  L.  109  ; 
11  Jur.  17— B.  C.— Coleridge. 

Indemnity  against.] — An  official  assignee  of  a 
bankrupt  or  insolvent  who  has  been  made  a  plain- 
tiff in  an  action  without  his  authority,  is  entitled 
to  an  indemnity  from  costs.  Laws  v.  Bott,  16  M 
&  W.  300;  16  Law  J.,  Exch.,  279. 

New  Trial.] — Where,  on  the  first  trial  of  a 
cause,  the  plaintiff  obtains  the  verdict  and  a  rule 
is  afterwards  made  absolute  for  a  new  trial,  the 
costs  to  abide  the  event,  and  the  defendant  suc- 
ceeds on  the  second  trial,  neither  party  is  entitled 
to  the  costs  of  the  rule  for  a  new  trial.  Eccles  v. 
Harper,  14  Mee.  &  W.  248;  3  Dowl.  &  L.  71. 

A  rule  was  made  absolute  for  a  new  trial  with- 
out any  mention  of  costs  in  the  rule  : — Held,  that 
the  Master  was  right  in  allowing  the  successful 
party  all  such  costs  of  the  first  trial  as  were 
available  for  the  second.  Lambert  v.  Lyddon,  4 
Dowl.  &  L.  400;  2  B.  C.  Rep.,  232;  16  Law  J., 
Q.  B.,  34;  11  Jur.  44— Patteson. 

And,  therefore,  that  he  was  right  in  allowing 
the  costs  of  the  briefs,  subpoenas,  and  copies  on 
the  first  trial,  but  not  the  fees  on  the  briefs,  or  the 
consultation  fees,  or  the  costs  of  serving  the  sub- 
poenas for  the  first  trial.  Ib. 

After  verdict  for  plaintiff  a  rule  nisi  for  a  new 
trial  or  for  arresting  the  judgment  was  obtained  ; 
the  rule  for  a  new  trial  was  made  absolute,  the 
question  of  costs  being  reserved.  After  verdict 
for  plaintiff  on  the  second  trial,  a  rule  nisi  for  a 
new  trial,  or  for  arresting  the  judgment,  was  ob- 
tained, and  afterwards  discharged: — Held,  that 
plaintiff  was  entitled  to  the  costs  of  the  first  trial. 
Hunter  v.  Caldwell,  11  Jur.  1056 — Q.  B. 

After  a  verdict  for  plaintiff,  defendant  obtained 
a  rule  nisi  for  a  new  trial  on  the  ground  of  the 
verdict  being  against  evidence,  or  to  arrest  judg- 
ment. The  Court,  on  cause  shown,  granted  the 
rule  for  a  new  trial,  but  did  not  decide  the  other 
point,  and  reserved  the  question  of  costs.  Plain- 
tiff succeeded  again,  and  defendant  obtained  a 
rule  nisi  for  a  new  trial,  or  to  arrest  judgment 
on  the  ground  formerly  taken.  The  rule  was  dis- 
charged. Ordered,  that  defendant  should  pay  the 
costs  of  the  first  trial.  Caldwell  v.  Hunter,  10  Q. 
B.  83. 

Notices  of  Action.] — The  Great  Western  Rail- 
way Company  is  bound  by  its  acts  of  Parliament 
to  charge  all  persons  sending  goods  by  it  at  equal 
rates.  In  an  action  for  money  had  and  received 
to  recover  the  difference  between  the  sums  charged 
the  plaintiff,  and  those  charged  by  the  company 
to  other  persons  for  the  conveyance  of  goods,  it 
was  held  that  the  charges  so  made  must  be  consi- 
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dered  as  something  done  under  the  act  by  which 
they  were  incorporated,  and  consequently  that 
under  section  223  they  were  entitled  to  notice  of 
action,  and  therefore  that  the  Master  was  right  in 
allowing  the  plaintiff  the  costs  of  a  notice  of 
action.  The  Court  refused,  on  a  motion  to  re- 
view the  taxation,  to  entertain  an  objection  to  the 
amount  of  the  costs  of  the  notice  of  action  so 
allowed,  as  that  objection  had  not  been  taken  be- 
fore the  Master.  Kent  v.  Great  Western  Railway 
Company,  4  Dowl  &  L.  481;  16  Law  J.,  C.  P.,  72. 

By  a  railway  act  it  was  enacted  that  no  action 
should  be  brought  for  anything  done  or  omitted  to 
be  done  in  pursuance  of  the  act,  or  in  execution 
of  the  powers  or  authorities  given  by  the  act, 
unless  twenty  days'  previous  notice  in  writing 
should  be  given.  The  company  having,  contrary 
to  the  provisions  of  the  act,  made  excessive 
charges  for  the  carriage  of  goods,  and  claimed 
and  received  the  amount  of  such  charges  from  the 
plaintiff — Held,  that,  in  an  action  for  money  had 
and  received  brought  to  recover  back  the  sums  so 
extorted,  the  company  were  entitled  to  a  notice 
of  action.  Kent  v.  Great  Western  Railway  Com- 
pany, 4  Railw.  Cas.  699;  3  C.  B.  714. 

The  sum  indorsed  on  the  writ  for  costs  was 
27.  5s.  only.  On  taxation,  the  Master  allowed 
133/.  12s.  2d.  costs,  in  respect  of  the  notice  of 
action,  the  only  objection  urged  before  him  being 
that  the  plaintiff  was  not  entitled  to  any  costs  in- 
curred prior  to  the  issuing  of  the  writ,  no  excep- 
tion being  taken  as  to  their  amount.  The  allow- 
ance of  costs  for  the  notice  of  action  was  held  to 
be  proper,  and  the  Court  refused  to  enter  upon  the 
question  of  amount.  Ib. 

Costs  of  Rema.net.]  — Where  a  town  cause  is 
made  a  remanet  the  costs  so  occasioned  are  costs 
in  the  cause,  and  need  not  be  paid  by  a  party  who 
obtains  a  rule  for  a  new  trial  on  payment  of  costs. 
Bentley  v.  Carver,  15  Law  J.,  N.  S.,  C.  P.,  173. 

To  an  action  of  trespass  defendants  pleaded 
four  pleas,  of  which  the  third  was  bad.  The  cause 
stood  for  trial  at  the  summer  assizes,  1844,  and 
was  made  a  remanet.  Before  the  next  sessions 
defendants  amended  by  substituting  another  plea 
in  room  of  the  third,  and  paid  the  costs  of  the 
amendment.  The  cause  was  tried  at  those  assizes, 
when  a  verdict  was  returned  for  defendants  on  the 
substituted  plea,  and  for  plaintiff  on  the  three 
others: — Held,  that  defendants  were  entitled  to 
the  general  costs  of  the  cause,  but  that  plaintiff 
was  entitled  to  the  costs  of  the  remanet.  Waller 
or  Warner  v.  Blacklock,  15  Law  J.,  N.  S.,  Exch., 
333;  10  Jur.  716. 

In  trespass  defendant  pleaded  four  pleas,  upon 
which  issues  were  joined.  The  cause  was  entered 
for  trial  at  the  assizes,  and  made  a  remanet.  De- 
fendant afterwards  obtained  an  order  to  amend 
one  of  the  pleas,  and  the  cause  was  tried  at  a  sub- 
sequent assizes,  when  a  verdict  was  found  for 
defendant  on  the  amended  plea,  (which  covered 
the  whole  cause  of  action),  and  for  plaintiff  on 
the  other  pleas: — Held,  on  motion  to  review  the 
taxation,  that  plaintiff  was  entitled  to  the  costs  of 
the  remanet.  Waller  v.  Blacklock,  4  Dowl.  &  L. 
4;  15  M.  &  W.  715. 

The  costs  occasioned  by  a  cause  being  a  remanet 
are  costs  in  the  cause,  not  taxable,  as  costs  of  the 
trial,  on  a  rule  for  a  new  trial  on  payment  of  costs. 
Bentley  v.  Carver,  2  C.  B.  817. 

Demurrers.]  —  On  a   rule   for  striking  out  a  de- 
murrer under  Reg.  Gen.,  Hil.,  4  Will.  4,  r.  2,  the 
Court   set  it  aside  and   struck  out  the  pleadings 
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connected  with  it,  the  defendant  to  pay  plaintiff's 
costs  of  preparing  for  trial  and  attending  to  try 
the  cause,  and  of  the  application  to  set  aside  the 
demurrer,  and  take  short  notice  of  trial,  or  judg- 
ment to  be  for  plaintiff  on  the  whole  record. 
Tucker  v.  Barneslcy,  16  M.  &  W.  54. 

A  declaration  for  a  conspiracy  to  prevent  the 
plaintiff's  being  employed  as  an  actor,  stated  by 
way  of  inducement,  that  the  plaintiff  was  about 
to  exercise  the  profession  of  an  actor  for  emolu- 
ment, and  that  he  did  become  an  actor,  and  used 
and  exercised  that  profession;  and  then  alleged 
the  conspiracy  of  the  defendants  and  its  results. 
The  defendants  pleaded,  first,  not  guilty;  then 
two  pleas  denying  these  matters  of  inducement ; 
and  a  fourth  stating  special  matter,  which  was 
demurred  to.  The  demurrer  was  determined  by 
the  Court  in  favour  of  the  plaintiff.  A  venire  was 
awarded  to  try  the  issues  and  to  assess  damages. 
The  jury  found  the  issues  of  fact  for  the  defend- 
ants, but  assessed  no  damages  in  respect  of  the 
confession  of  a  cause  of  action  contained  in  the 
fourth  plea.  Judgment  was  given  for  the  defend- 
ants, with  costs  of  suit,  but  without  an  award  of 
costs  of  the  demurrer:  —  Held,  that  a  verdict 
having  been  found  for  the  defendants  upon  an  issue 
that  went  to  the  whole  cause  of  action  on  the 
merits,  the  want  of  an  assessment  of  damages 
was  not  error,  and  for  the  same  reason  that  a  re- 
pleader  was  unnecessary,  though  (come  semble)" 
the  issues  joined  on  the  second  and  third  pleas 
were  immaterial.  Gregory  v.  Brunsivick  (Duke), 
3  C.  B.  481;  16  Law  J.,  C.  P.,  35. 

Held,  also,  that  the  judgment  was  erroneous  in 
not  awarding  costs  of  the  demurrer,  pursuant  to 
the  3  &  4  Will.  4,  c.  44,  s.  34.  Ib. 

But  held,  that  upon  a  writ  of  error  brought  by 
the  plaintiff,  the  Court  could  not  simply  reverse 
the  judgment  of  the  Court  below,  but  must  give 
such  judgment  as  that  Court  ought  to  have  given, 
viz.  a  judgment  for  the  plaintiff  on  the  demurrer, 
with  costs,  and  for  the  defendants  on  the  issues 
found  for  them.  Ib. 

Several  Issues.]  — In  an  action  on  the  case  for 
defamation,  the  declaration  contained  three  counts. 
The  defendant  pleaded  not  guilty  to  the  whole 
declaration,  and  also  a  special  plea  of  justification 
to  each  count.  At  the  trial  the  verdict  was  found 
for  the  defendant  on  the  two  first  counts  on  the 
issue  raised  by  not  guilty,  and  for  the  plaintiff  on 
the  third  count,  with  150/.  damages.  The  plain- 
tiff also  had  a  verdict  as  to  the  issues  raised  by 
the  three  special  pleas.  Subsequently  the  judg- 
ment for  the  plaintiff  on  the  third  count  was  ar- 
rested, and  the  defendant  got  the  postea.  The 
Master  taxed  the  general  costs  of  the  cause  to  the 
defendant,  merely  giving  the  plaintiff  the  costs  of 
the  special  issues  for  him  : — Held,  on  a  motion  to 
review  the  Master's  taxation,  that  the  defendant 
was  not  entitled  to  the  general  costs  of  the  cause, 
but  only  to  the  costs  of  the  issues  found  for  him. 
James  v.  Brook,  1  B.  C.  Rep.  348  ;  4  Dowl.  &  L. 
577;  16  Law  J.,  Q.  B.,  168— Wightman. 

Witnesses.]  — In  an  action  for  breach  of  a  char- 
ter-party, the  trial  having  been  postponed  at  the 
instance  of  the  defendants,  the  plaintiff  detained 
the  captain  of  the  vessel  in  this  country  for  a  period 
of  300  days,  having  been  advised  by  counsel  that 
he  could  not  safely  examine  him  under  the  1  Will. 
4,  c.  22,  the  defendants  having  intimated  an  inten- 
tion to  call  witnesses  to  impugn  his  conduct : — 
Held,  that,  upon  taxation  of  costs,  the  plaintiff 
was  entitled  to  subsistence  money  for  the  witness 
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during  the  whole  period  of  his  detention.     Evans 
v.  Watson,  3  C.  B.  327;  4  Dowl.  &  L.  193. 

Operation  of  8  &r  9  Will.  3,  c.  11,  s.  4.]  —The 
construction  put  on  the  word  "  wilful"  in  the  8  & 
9  Will.  3,  c.  11,  s.  4,  viz.  that  it  means  any  act 
done  purposely,  ought  not  to  be  extended  to  cases 
not  within  that  statute.  Hutchinson  v.  Manches- 
ter, Bury,  and  Rosendale  Railway  Company,  10 
Jur.  361— Pollock. 

Operation  of  Stat.  3  #  4  Viet.  c.  24.]  — In  tres- 
pass quare  domum  fregit  and  de  bonis  asportatis, 
defendants  pleaded  four  pleas,  to  one  of  which 
plaintiff  demurred.  After  judgment  for  plaintiff 
on  the  demurrer,  a  general  verdict  was  found  for 
plaintiff  upon  the  issues,  damages  20s.  There 
was  no  certificate  under  the  3  &  4  Viet.  c.  24  : — 
Held,  that  plaintiff  was  only  entitled  to  the  costs 
of  the  demurrer.  Poole  v.  Grantham,  1  Man.  &  G. 
1030. 

A  certificate  under  the  stat.  3  &  4  Viet.  c.  24, 
s.  1,  upon  a  writ  of  inquiry  directed  to  the  sheriff 
of  a  county,  signed  by  the  undersheriff,  before 
whom  the  writ  was,  in  fact,  executed  in  the  name 
of  the  sheriff,  is  valid.  Stroud  v.  Watts,  15  Law 
J.,  N.  S.,  C.  P.,  196 ;  10  Jur.  497. 

Semble,  that,  if  it  were  signed  by  the  under- 
sheriff in  his  own  name,  it  would  have  been  erro- 
neous. Ib. 

Semble,  also,  that  it  would  have  been  bad  if  the 
certificate  had  in  fact  been  signed  by  the  sheriff 
himself.  Ib. 

If  in  trespass  the  damages  recovered  be  under 
40s.,  and  the  judge  does  not  certify  that  the  tres- 
pass was  wilful  and  malicious,  proof  that  written 
notice  not  to  trespass  had  been  previously  given 
will  not  entitle  plaintiff  to  full  costs.  Daw  v. 
Hole,  15  Law  J.,  N.  S.,  Q.  B.,  32 ;  10  Jur.  33. 

Qusre,  as  to  the  effect  of  a  suggestion  on  the 
record  of  such  notice  having  been  given  ?  Ib. 

Where  an  action  of  trespass  had  been  brought 
for  placing  stakes  on  the  plaintiff's  land,  in  which 
40s.  had  been  paid  into  court  and  accepted  by  the 
plaintiff,  and  afterwards  the  defendant  was  served 
with  a  notice  in  writing,  that  unless  he  removed 
the  stakes  a  further  action  would  be  brought : 
— Held,  that  the  continuance  of  the  stakes  on  the 
plaintiffs  land  was  a  trespass  after  notice  within 
the  3  &  4  Viet.  c.  24,  s.  3 ;  and  that  in  an  action 
brought  for  such  continuance,  the  plaintiff  was 
entitled  to  full  costs;  and  the  proper  mode  of 
obtaining  them  was  by  entering  a  suggestion  on 
the  roll,  and  not  by  the  certificate  of  the  judge. 
Bowyer  v.  Cook,  11  Jur.  333;  16  Law  J.,  C.  P.,  322. 

Upon  the  execution  of  a  writ  of  inquiry  directed 
to  the  sheriff  in  an  action  for  a  malicious  prosecu- 
tion, in  which  the  damages  are  under  40s.,  a  cer- 
tificate under  the  statute  3  &  4  Viet.  c.  24,  s.  2,  to 
entitle  the  plaintiff  to  costs  should  be  signed  by 
the  under-sheriff  in  the  name  of  the  sheriff,  and 
not  in  his  own  name.  Stroud  v.  Watts,  2  C.  B.  929. 

To  a  count  of  trespass  qu.  cl.  fr.  upon  three 
closes,  the  defendant  pleaded  several  pleas;  the 
plaintiff  new  assigned  trespasses  extra  viam  as  to 
the  third  close,  to  which  the  defendant  pleaded 
"  Not  guilty."  The  defendant  had  a  verdict  upon 
some  of  the  issues  with  respect  to  the  first  and 
second  closes,  and  the  plaintiff  upon  others,  so 
that  the  defendant  succeeded  as  to  the  causes  of 
action  in  those  closes ;  the  plaintiff  had  a  verdict 
with  one  farthing  damages  upon  the  new  assign- 
ment. There  was  no  certificate  under  3  &  4  Viet. 


c.24: — Held,  that  the  causes  of  action  in  that 
count  were  divisible ;  and  that,  under  the  4  &  5 
Anne,  c.  16,  ss.  4,  5,  the  plaintiff  was  entitled  to 
the  costs  of  the  issues  found  for  him  with  respect 
to  the  causes  of  action  in  the  first  and  second 
closes ;  but  that  he  was  deprived  of  all  costs  by 
3  &  4  Viet.  c.  24,  with  respect  to  the  cause  of 
action  for  trespasses  in  the  third  close.  Sharland 
v.  Loaring,  1  Exch.  Rep.  375;  5  Dowl.  &  L.  17S ; 
17  L.  J.,  Exch.  32. 

By  the  one  statute,  the  defendant  is  punished 
for  pleading  pleas  which  he  cannot  support;  and 
by  the  other,  the  plaintiff  is  punished  for  bringing 
a  frivolous  action  in  which  he  succeeds.  Ib. 

In  action  of  trespass,  the  cause  of  action  alleged 
was  driving  stakes  into  the  plaintiff's  land.  The 
defendant  paid  40s.  into  court,  and  that  sum  the 
plaintiff  accepted,  and  discontinued.  The  de- 
fendant did  not  remove  the  stakes,  and  a  notice 
in  writing  was  served  upon  him,  stating,  that,  if 
he  did  not  remove  them,  a  second  action  would 
be  brought.  The  defendant,  however,  continued 
the  stakes  in  the  plaintiff's  land,  and  a  second 
action  was  accordingly  brought.  The  jury  gave 
less  than  40s.  damages  ;  and  it  was  held,  that  the 
continuance  of  the  stakes  in  the  plaintiff's  land 
was  a  trespass  after  notice,  within  the  3  &  4  Viet. 
c.  24,  s.  3;  and  that,  therefore,  the  plaintiff  was 
entitled  to  full  costs.  Bowyer  v.  Cook,  4  Dowl.  & 
L.  816;  4C.  B.236. 

Held,  also,  that,  in  order  to  obtain  them,  the 
plaintiff's  proper  course  was  to  apply  to  enter  a 
suggestion,  and  not  for  the  judge's  certificate.  Ib. 

Operation  of  Stat.  43  Eliz.  c.  6,  s.  2.] — The 
stat.  43  Eliz.  c.  6,  s.  2,  which  authorizes  the  judge 
to  grant  a  certificate  to  deprive  the  plaintiff  of 
costs  where  less  than  40s.  damages  are  recovered, 
is  still  in  force  as  to  actions  on  promises,  e.  g.,  in 
actions  for  breach  of  promise  of  marriage.  Town- 
send  \.  Syms,  2  Car.  &  K.  381 — Maule. 

In  covenant,  defendant  paid  into  court  107.  on 
one  of  the  breaches  assigned,  which  the  plaintiff 
accepted  in  discharge  of  that  breach.  The  parties 
went  to  trial  upon  other  issues,  and  the  jury  re- 
turned a  verdict  for  the  plaintiff,  damages  Is. 
The  judge  certified,  under  43  Eliz.  c.  6,  s.  2: — 
Held,  that  the  plaintiff,  notwithstanding  the  cer- 
tificate, was  entitled  to  the  costs  of  the  action. 
Richards  v.  Bluck,  12  Jur.  1077— C.  P. 

Operation  of  Court  of  Requests  Act.]  — A  proviso 
in  a  court  of  requests  act  giving  costs  to  the  de- 
fendant, where  the  jury  upon  the  trial  of  the  cause 
find  damages  under  40s.,  does  not  apply  to  a  judg- 
ment by  default.  Waller  v.  Deane,  1  Man.  &  G. 
936. 

Defendant  is  entitled  to  enter  a  suggestion  for 
costs  under  the  Tower  Hamlets  Court  of  Requests 
Act,  23  Geo.  2,  c.  80,  and  need  not  plead  the 
statute ;  and  it  makes  no  difference  that  the  cause 
was  tried  before  a  judge  who  is  not  competent  to 
certify  that  there  was  a  reasonable  cause  of  action 
for  40s.,  under  the  8th  section  of  that  act.  Capes 
v.  Jones,  15  Law  J.,  N.  S.,  C.P.,209;  10  Jur.  393. 

An  affidavit  in  support  of  an  application  to  enter 
a  suggestion  under  the  23  Geo.  2,  c.  33,  (the  Mid- 
dlesex Court  of  Requests  Act),  described  the  de- 
fendant as  of  No.  15,  Bedford-row,  Holborn,  in 
the  county  of  Middlesex,  and  further  stated,  that, 
before  and  at  the  commencement  of  this  suit,  he 
was,  and  ever  since  hath  been  and  still  is,  inhabi- 
ting and  resident  in  Bedford-row  aforesaid,  and 
that  for  and  during  all  that  time  he  was  and  still 
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is  liable  to  be  summoned  to  the  court  of  requests 
held  at  Kingsgate-street,  Holborn,  aforesaid  ;  and 
that  the  cause  of  the  above  action  and  every  part 
thereof  arose  within  the  jurisdiction  of  the  said 
court : — Held,  that  the  affidavit  was  insufficient,  as 
it  did  not  show  the  whole  of  Bedford-row  to  be  in 
the  county  of  Middlesex,  and  that  the  Court  could 
not  take  judicial  notice  that  the  court  of  requests 
for  Middlesex  was  held  in  Kingsgate-street. 
Thome  v.  Jackson,  4  Dowl.  &  L.  478;  16  Law  J., 
C.  P.,  87. 

Where  a  cause  of  action  to  which  the  provisions 
of  the  23  Geo.  2,  c.  30,  s.  5,  (the  Tower  Hamlets 
Court  of  Requests  Act),  extend,  is  made  the  sub- 
ject of  an  action  in  the  superior  courts,  and  tried 
on  a  writ  of  trial  before  the  secondary,  and  a  ver- 
dict is  found  for  less  than  40s.,  it  is  competent  for 
the  defendant  to  avail  himself  of  the  objection  by 
suggestion,  under  sect.  7,  although  the  secondary 
has  not  power  to  certify  under  sect.  8.  Capes  v. 
Jones,  3  Dowl.  &  L.  779  ;  2  C.  B.  911. 

At  the  time  the  debt  for  which  the  action  was 
brought  was  contracted,  the  plaintiff  asked  the  de- 
fendant where  he  resided,  and  was  told  by  him 
that  he  resided  at  No.  4,  Manchester-buildings  ; 
inconsequence  of  which  the  goods  were  sent  there, 
and  repeated  conversations  were  had  with  the  de- 
fendant there,  in  none  of  which  did  he  give  the 
plaintiff  reason  to  think  he  had  any  other  resi- 
dence. The  writ  described  him  as  of  Manchester- 
buildings,  and  to  the  writ  he  appeared  and  pleaded, 
and  no  objection  was  made  to  the  description  of 
the  residence  until  after  trial  and  verdict: — Held, 
on  motion  to  enter  a  suggestion  under  a  Court  of 
Requests  Act,  that  the  defendant  was  precluded, 
by  his  own  representation,  from  showing  that,  in 
point  of  fact,  he  resided  elsewhere,  and  within  the 
jurisdiction  of  the  Court  of  Requests.  Banks  v. 
Newton,  4  Dowl.  &  L.  632;  2  B.  C.  Rep.  1;  11 
Jur.  208  ;  16  Law  J.,  Q.  B.,  143— Erie. 

Held  also,  on  motion  to  set  aside  the  taxation 
of  costs,  the  final  judgment  signed  on  the  above 
verdict,  and  writ  of  execution  issued,  that,  as  there 
was  no  suggestion  on  the  roll,  the  plaintiff 'sjuclg- 
ment  for  costs  was,  on  the  face  of  it,  regular.  Ib. 

The  repealing  clause  of  the  stat.  9  &  10  Viet.  c. 
95,  is  not  an  absolute  clause  of  repeal,  but  only 
repeals  such  Acts  as  relate  to  the  establishment  of 
courts  for  the  recovery  of  small  debts.  Warber  v. 
Reed,  11  Jur.  522  ;  16  Law  J.,  Q.  B.,  342— B.  C. 
— Wightman. 

Therefore,  since  the  passing  of  that  act,  a  sug- 
gestion may  be  entered  to  deprive  a  plaintiff  of 
costs  under  the  Isle  of  Wight  Court  of  Requests 
Act,  (46  Geo.  3,  c.  66),  if  the  defendant  at  the 
time  of  the  commencement  of  that  action  could 
have  been  sued  in  that  Court.  Ib. 

Such  suggestion  may  be  entered,  although  judg- 
ment in  the  action  was  suffered  by  default.  Ib. 

Execution  on  such  judgment  was  executed  on 
the  3d  of  May;  the  application  to  enter  the  sug- 
gestion was  made  on  the  27th: — Held,  not  too 
late.  Ib. 

An  action  was  commenced  in  December,  1846, 
in  a  superior  court,  for  a  debt  recoverable  under 
the  Isle  of  Wight  Court  of  Requests  Act.  On  the 
28th  of  March,  1847,  the  defendant  was  served 
with  a  copy  of  the  writ,  upon  which  he  gave  notice 
to  the  plaintiff  that  he  resided  within  the  jurisdic- 
tion of  the  Isle  of  Wight  Court  of  Requests.  On 
the  10th  of  April  notice  of  declaration  was  given  ; 
upon  which  the  defendant  paid  the  debt  to  the 


plaintiff,  who  received  it,  but  claimed  41.  10s.  for 
costs.  This  the  defendant  refused  to  pay  ;  where- 
upon the  plaintiff,  on  the  20th  of  April,  signed  final 
judgment  by  default,  and  on  the  1st  of  May  issued 
a  fieri  facias  for  61.  17s.  costs.  A  county  court  was 
established  for  the  Isle  of  Wight  district  on  the 
22d  of  March,  1847,  under  the  provisions  of  9  &  10 
Viet.  c.  95.  On  the  27th  of  May  a  motion  was 
made  to  set  aside  the  execution,  and  to  compel  the 
plaintiff  to  bring  in  the  plea-roll  to  enable  the 
defendant  to  enter  a  suggestion  thereon,  under  the 
Court  of  Requests  Act,  to  deprive  the  plaintiff  o£ 
his  costs  : — Held,  that  the  9  &  10  Viet,  only  acted 
as  a  qualified  repeal  of  the  Court  of  Requests  Act 
from  the  time  of  the  establishment  of  the  county 
courts  in  the  districts  in  which  courts  of  requests 
had  previously  been  established  ;  and,  therefore, 
as  the  plaintiff  had  commenced  his  action  in  the 
superior  court,  at  a  time  when  he  would  not  have 
been  entitled  to  his  costs  by  the  operation  of  the 
Court  of  Requests  Act,  he  was  not  entitled  to  them 
now.  Warburgh  v.  Read,  2  B.  C.  Rep.  114;  5 
Dowl.  &  L.  71 — Wightman. 

Held,  also,  that  the  motion  to  enter  a  suggestion 
might  be  made,  although  final  judgment  had  been 
signed.  Ib. 

Upon  a  motion  for  a  suggestion  under  the  Middle- 
sex Court  of  Requests  Act,  (23  Geo.  2,  c.  33,  s. 
19),  the  defendant,  in  his  affidavit,  described  him- 
self as  "of  No.  51,  Bedford-row,  Holborn,  in  the 
county  of  Middlesex,"  and  alleged,  that  he,  "  be- 
fore and  at  the  commencement  of  the  suit,  was, 
and  ever  since  had  been,  and  still  was,  inhabiting 
and  resident  in  Bedford-row  aforesaid,  and  that  he, 
for  and  during  all  that  time,  was,  and  still  was, 
liable  to  be  summoned  to  the  Court  of  Requests 
held  at  Kingsgate-street,  Holborn,  aforesaid,  and 
that  the  cause  of  action,  and  every  part  thereof, 
arose  within  the  jurisdiction  of  the  said  court:" — 
Held,  that  this  affidavit  did  not  allege  with  sufficient 
distinctness,  that  the  defendant  resided  in  Bedford- 
row,  in  the  county  of  Middlesex,  or  that  the  court 
of  requests  held  at  Kingsgate-street  was  the  Middle- 
sex court  of  requests.  Thome  v.  Jackson,  3  C.  B. 
661. 

By  sect.  14  of  stat.  46  Geo.  3,  c.  Ixxxviii,  a  plain- 
tiff suing  in  one  of  the  superior  courts  for  a  debt 
recoverable  in  the  Brixton  Court  of  Requests,  shall 
not  be  entitled  to  any  costs.  In  an  action  for  a 
debt  so  recoverable,  judgment  having  been  signed 
for  debt  and  costs,  a  writ  of  error  coram  nobis  was 
brought.  Upon  joinder  in  error,  the  Court  reversed 
the  judgment  as  to  costs.  Newton  v.  Banks,  (in 
error),  12  Jur.  230  ;  17  L.  J.,  Q.  B.,  137. 

The  plaintiff  having  obtained  a  verdict  in  the 
Court  of  Exchequer  for  II.  10s.,  in  a  case  within 
the  jurisdiction  of  the  Middlesex  County  Court,  a 
rule  was  made  absolute  for  entering  a  suggestion 
on  the  roll  depriving  him  of  costs,  and  for  his  pay- 
ing the  defendant  his  costs  of  suit.  This  sugges- 
tion was  traversed  by  the  plaintiff: — Held,  that,  as 
the  costs  of  suit  depended  upon  the  trial  of  the 
suggestion,  the  Court  had  no  power  by  rule  to  com- 
pel the  plaintiff  to  pay  them.  Sanson  v.  Price,  17 
L.  J.,  Exch.,  205. 

Operation  of  the  County  Courts  Act  (9  &  10  Viet. 
c.  95.] — The  129th  section  of  the  9  &  10  Viet.  c. 
95,  which  deprives  of  costs  parties  who  sue  in  the 
superior  courts  for  causes  for  which  plaints  might 
have  been  entered  in  a  county  court  holdcn  under 
that  act,  does  not  apply  to  an  action  in  a  superior 
court  commenced  after  the  passing  of  that  statute, 
and  after  the  order  in  council  for  establishing 
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county  courts  under  it,  but  before  either  judge  or 
clerk  was  appointed  to  the  county  court  of  the 
district  in  which  plaintiff  mishit  have  sued.  Par- 
ker v.  Crouch,  \  Exch.  Rep.  699;  12  Jur.  84;  17 
L.  J.,  Exch.,  131. 

The  129th  section  of  the  9  &  10  Viet.  c.  95, 
which  deprives  of  costs  parties  who  sue  in  the 
eupenor  courts  for  causes  for  which  plaints  might 
have  been  entered  in  a  county  court  holden  under 
that  act,  does  not  apply  to  an  action  in  a  superior 
court  commenced  after  the  passing  of  that  statute, 
but  before  any  court  was  constituted  under  it  in 
•which  the  plaintiff  might  have  proceeded  by  plaint. 
Harris  v.  Lawrence,  1  Exch.  Rep.  697;  12  Jur. 
62;  17  L.  J.,  Exch.,  101. 

A  defendant  who  seeks  to  avail  himself  of  the 
129th  section  of  the  9  &  10  Viet.  c.  95,  which  de- 
prives of  costs  a  plaintiff  who  has  sued  in  a  supe- 
rior court  in  a  case  where  he  might  have  pro- 
ceeded by  plaint  in  a  county  court,  must  proceed 
by  suggestion  on  the  record  ;  in  order  to  obtain 
which,  he  must  not  only  show  the  facts,  but  nega- 
tive by  affidavit  that  the  case  falls  within  any  of 
the  exceptions  specified  in  the  128th  section  of 
that  statute.  Breaker  v.  Cooper,  12  Jur.  964 — 
Exch. 

The  defendant  does  enough  to  obtain  leave  to 
enter  a  suggestion  to  deprive  the  plaintiff  of  costs, 
under  the  9  &  10  Viet.  c.  95,  s.  129,  if  by  his  affi- 
davits he  brings  the  case  within  sections  128  and 
129  ;  he  need  not  negative  any  grounds  for  refusing 
the  suggestion  not  mentioned  in  the  sections 
Butler  v.  Carney,  17  L.  J.,  Exch.,  265. 

Such  grounds,  if  they  exist,  are  to  be  shown  by 
the  other  party.  Ib. 

If  a  prima  facie  case  be  made  out  for  entering  a 
suggestion,  the  Court  will  not  inquire  into  a  doubt- 
ful point  of  law,  which  may  be  raised  upon  the 
record  after  the  suggestion  is  entered.  Ib. 

The  Court  gave  leave  to  enter  a  suggestion  to 
deprive  the  plaintiff  of  costs  in  an  action  on  a  bil 
of  exchange,  in  which  he  had  recovered  less  than 
20/.,  without  expressing  any  opinion  as  to  whether 
bills  of  exchange  were  within  the  jurisdiction  of 
the  county  court.  Ib. 

The  rule  laid  down  in  Butler  v.  Carney,  (17  L. 
J.,  Exch.,  265),  adopted  by  the  Court  of  Common 
Pleas;  and  it  is  only  necessary  to  lay  before  the 
Court  such  reasonable  ground  as  will  bring  the 
case  within  the  9  &  10  Viet.  c.  95,  s.  129,  in  order 
to  obtain  leave  to  enter  a  suggestion  to  deprive 
the  plaintiff  of  costs  under  that  act.  Hayter  v. 
Fish,  12  Jur.  1004— C.  P. 


The  Court  will  not  give  leave  for  the  entry  of  a 
suggestion  under  the  9  &  10  Viet.  c.  95,  to  deprive 
the  plaintiff  of  his  costs,  where  the  defendant's 
affidavit  docs  not  show  that  the  defendant  dwelt 
or  carried  on  his  business  at  the  time  of  the  action 
brought  within  the  jurisdiction  of  the  county  court 
in  which  the  cause  of  action  arose.  Mathew  v. 
Broughall,  12  Jur.  419  ;  17  L.  J.,  C.  P.,  221. 

The  Court  will  not  give  leave  for  the  entry  of  a 
suggestion,  under  the  9  &  10  Viet.  c.  95,  to  de- 
prive the  plaintiff  of  his  costs,  where  the  defend- 
ant's affidavit  does  not  show  that  the  cause  of 
action  arose  wholly,  or  in  some  material  point 
within  the  jurisdiction  of  the  county  court  within 
which  the  defendant  dwelt  at  the  time  of  action 
brought.  Bailey  v.  Robson,  12  Jur.  420;  17  L.  J., 
C.  P.,  248. 

To  deprive  the  plaintiff  of  costs  by  entering  a 


suggestion  under  the  London  Act,  10  &  11  Viet. 
Ixxi,  the  defendant  must  show  that  the  action 
was  not  one  in  which  there  is  a  concurrent  juris- 
liction  with  the  superior  courts,  under  the  112th 
section  of  that  act,  and  which  is  given  by  that 
section,  "where  the  plaintiff  dwells  more  than 
twenty  miles  from  the  defendant."  An  affidavit 
in  support  of  a  motion  to  enter  such  suggestion, 
stating  that  the  defendant,  at  the  time  of  bringing 
the  action,  dwelt  in  the  city  of  London,  and  stating 
that  the  plaintiffs  at  such  time  "did  not  dwell 
more  than  twenty  miles  from  defendant,  but,  on 
the  contrary,  did  dwell  within  the  distance  of  one 
mile  from  the  defendant:" — Held,  not  sufficient 
to  enter  a  suggestion  in  the  terms  that  the  plain- 
tiffs, at  such  time,  "did  not  dwell  more  than 
twenty  miles  from  the  defendant."  Peterson,  v. 
Davis,  12  Jur.  56'2;  17  L.  J.,  C.  P.,  290. 

Qusre,  whether  a  plaintiff  may  under  that  act 
be  deprived  of  costs,  if  he  does  not  dwell  more 
than  twenty  miles  from  the  defendant's  place  of 
business,  although  he  does  dwell  more  than  twenty 
miles  from  the  defendant's  dwelling.  Ib. 

A  defendant  may  apply  in  vacation  to  a  judge 
at  chambers  to  enter  a  suggestion,  under  that  act, 
to  deprive  the  plaintiff  of  costs.  Ib. 

The  decision  of  such  judge  is  not  final ;  but  an 
application  may  be  made  afterwards  to  the  Court, 
either  by  way  of  appeal  from  such  decision,  or  on 
a  different  state  of  facts  from  what  was  presented 
before  such  judge.  Ib. 

Upon  a  motion  to  enter  a  suggestion  to  deprive 
a  plaintiff,  who  has  obtained  a  verdict  in  one  of 
the  superior  courts  in  an  action  triable  in  the 
county  court,  of  his  costs,  it  is  not  necessary  that 
the  affidavit  should  negative  the  fact.  The  judge 
who  tried  the  case  had  certified  that  it  was  fit  to 
be  brought  in  such  superior  court,  the  fact  of 
there  being  such  certificate  (if  it  really  had  been 
given)  being  peculiarly  within  the  knowledge  of 
the  plaintiff,  and,  if  relied  on,  must  come  from 
him.  Nind  v.  Rhodes,  2  B.  C.  Rep.  226 ;  17  L.  J., 
Q.  B.,  179— Coleridge. 

The  Court  will  not  give  leave  for  the  entry  of  a 
suggestion  under  the  9  &  10  Viet.  c.  95,  to  deprive 
the  plaintiff  of  his  costs,  where  the  defendant's 
affidavit  does  not  deny  that  the  parties  to  the 
action  are  officers  of  the  county  court.  Meetan  v. 
Nichols,  12  Jur.  420;  17  L.  J.,  C.  P.,  212. 

An  attorney  may  sue  in  the  superior  courts  for 
a  debt  recoverable  in  the  county  court,  and  his 
right  to  costs  in  respect  thereof  is  not  affected  by 
the  67th  and  129th  sections  of  the  Small  Debts 
Act,  9  &  10  Viet.  c.  95.  Jones  v.  Brown,  12  Jur. 
380  ;  17  L.  J.,  Exch.,  163.  S.  P.,  Lewis  v.  Hance, 
12  Jur.  375  ;  17  L.  J.,  Q.  B.,  172. 

A  rule  to  deprive  a  plaintiff  of  costs,  under  the 
129th  section  of  the  County  Courts  Act,  9  &  10 
Viet.  c.  95,  is  only  a  rule  to  show  cause,  even 
though  notice  be  given  of  the  intention  to  move 
for  it.  Moore  v.  Waldron,  12  Jur.  1007 — Exch. 

In  Error.] — Where  a  writ  of  fi.  fa.  had  issued, 
and  the  sheriff  had  taken  possession,  but  the  execu- 
tion was  rendered  ineffectual  by  adverse  proceed- 
ings in  equity  ;  and  after  the  sheriff  had  taken 
possession,  a  writ  of  error  was  sued  out  by  the 
defendant  below: — Held,  that  such  writ  was  is- 
sued "  afore  execution"  had  under  stat.  3  Hen.  7, 
c.  10.  Newlands  v.  Holmes,  Dav.  &  M.  647;  4  Q. 
B.  858. 


Under  the  enactment  of  that  statute,  that  when 
the  plaintiff  is  delayed  of  execution  by  a  writ  of 
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error,  and  the  judgment  be  affirmed,  "  the  person 
against  whom  the  writ  of  error  is  sued  shall  re- 
cover costs  and  damages  for  his  delay"  (extended 
to  double  costs  by  13  Car.  2,  st.  2,  c.  2,  s.  10):— 
Held,  that,  when  plaintiff  in  error  had  not  put  in 
bail  under  3  Jac.  1,  c.  8,  and  6  Geo.  4,  c.  96,  s.  1, 
the  execution  was  not  "  delayed "  within  the 
meaning  of  the  statute  even  for  the  four  days 
allowed  by  practice  for  putting  in  bail;  and, 
therefore,  although  the  judgment  was  affirmed, 
defendant  in  error  was  not  entitled  to  double 
costs.  Ib. 

Special  Jury.]  — After  a  cause  had  been  set 
down  for  trial  by  a  special  jury  in  Middlesex,  the 
parties  entered  into  an  agreement  that  the  venue 
should  be  changed  to  London  and  the  case  tried 
by  a  special  jury  there  ;  and  that  all  costs  occa- 
sioned by  this  arrangement  should  be  costs  in  the 
cause  and  abide  the  event.  The  cause  was  ac- 
cordingly tried  in  London  by  a  special  jury,  but 
no  valid  certificate  was  obtained  for  the  costs  of 
it  under  the  6  Geo.  4,  c.  50,  s.  34:— Held,  that 
the  successful  party  was  entitled  to  the  difference 
of  the  costs  of  the  special  jury  in  London,  and 
those  which  would  have  been  incurred  for  a 
special  jury  in  Middlesex  if  the  venue  had  not 
been  changed.  Greeves  v.  Gorton,  3  Dowl.  &  L. 
481;  15  Mee.  &  W.  186;  15  Law  J.,  N.  S.,  Exch., 
169;  10  Jur.  272. 

Notice  of  Taxation.] — No  notice  of  taxation  is 
necessary  where  the  plaintiff  appears  for  the  de- 
fendant sec.  stat.,  although  the  defendant's  at- 
torney afterwards  takes  out  and  serves  a  summons 
for  time  to  plead.  Welch  v.  Vickery,  15  Mee.  & 
W.  59. 

Such  summons  is  not  tantamount  to  an  appear- 
ance within  the  rule  of  Hilary  Term,  4  Will.  4, 
s.  17.  Ib. 

The  omission  to  give  notice  of  taxation  is  not 
such  an  irregularity  as  entitles  the  party  to  whom 
it  had  been  given  to  set  aside  the  judgment. 
Ilderton  v.  Sill,  2  C.  B.  249;  15  Law  J.,  N.  S., 
C.  P.,  1. 

But  where  judgment  was  signed  for  want  of  a 
plea,  and  the  costs  were  taxed  without  giving 
such  notice,  the  court,  on  an  affidavit  of  merits, 
set  aside  the  judgment,  and  execution  issued  upon 
it,  without  costs.  Ib. 

A  notice  of  taxation  of  costs,  dated  the  23d  ol 
February,  to  attend  the  following  day,  was  left  at 
the  office  of  the  plaintiff's  attorney,  between  seven 
and  eight  o'clock  of  the  evening  of  the  24th  : — 
Held,  that  the  notice  was  sufficient.  Grant  v. 
Mackenzie,  1  Exch.  Rep.  12  ;  16  Law  J.,  Exch., 
255. 

Where,  in  a  notice  of  taxation,  the  date  is  in- 
sensible, it  will  take  effect  from  the  day  of  de- 
livery. Ib. 

A  notice  of  taxation,  dated  the  23d  of  February 
for  to-morrow,  was  put  through  the  door  of  the 
office   of  the  plaintiff's  attorney,  between  seven 
and  eight  o'clock  in  the  evening  of  the  24th,  no 
one  being  in  attendance.    The  clerk,  on  receiving 
it  the  next  day,  supposed,  from  the  date  of  the  no- 
tice, that  the  time  for  taxation  had  passed  : — Held 
no  ground  for  reviewing  the  taxation,  and  that  the 
notice  was  sufficient.    Grant  v.  Mackenzie,  5  Dowl 
&  L.  129— Exch. 

Taxation   of  Costs.] — The  debt   and  costs  in 
dorsed  on  a  writ  of  summons  were  received  by  a 
clerk  of  plaintiff* 's  attorney  after  the  expiration  o 
the  four  days  : — Held,  that  the  attorney  not  having 


offered  to  return  the  money,  was  not  entitled  to 
go  on  with  the  action  for  the  recovery  of  further 
costs.  Holding  v.  Murchfield,  7  Man.  &  G.  957. 

Defendant  is  not  entitled  to  have  the  costs  taxed, 
under  the  rules  of  Hilary  Term,  2  Will.  4,  r.  11, 
and  Michaelmas  Term,  3  Will.  4,  r.  5,  where  a 
ess  sum  than  the  amount  of  the  debt  and  costs  in- 
dorsed on  a  writ  of  summons  has  been  paid  and 
iccepted  within  four  days  of  the  service,  unless  it 
shall  clearly  appear  that  the  deduction  was  made 
rom  the  debt,  and  not  from  the  costs,  or  that 
Dlaintiff  acknowledged  there  was  a  mistake  in  the 
amount  of  the  debt  indorsed.  Young  v.  Crompton, 
10  Jur.  248 — B.  C. — Patteson. 

Judgment  for  the  defendants  is  signed  on  the 
14th  of  November,  1846,  and  on  the  9th  of  March, 
1847,  the  costs  in  the  cause  are  taxed.  It  is  corn- 
Detent  to  defendants  afterwards  to  tax  their  costs 
}f  a  rule  for  a  new  trial,  obtained  by  the  plaintiffs 
on  the  20th  of  November,  1846,  and  discharged 
with  costs  on  the  15th  of  January,  1847,  the  costs 
of  such  rule  not  being  costs  in  the  cause.  Newton 
v.  Boodle,  4  C.  B.  359. 

Two  of  the  defendants  pleaded  separately,  and 
were  represented  by  different  counsel,  although  by 
the  same  attorney: — Held,  that  they  were  entitled 
to  present,  for  taxation,  separate  bills  of  costs  on 
the  rule.  Ib. 

Where  there  is  an  error  in  the  deductions  made 
on  the  taxation  of  costs,  and  the  Master's  alloca- 
tur  is  made  in  ignorance  of  such,  the  party  affected 
by  such  error  is  not  at  liberty  to  make  an  altera- 
tion in  order  to  set  it  right,  the  proper  course 
being  to  apply  to  a  Judge  or  the  Master.  Levy  v. 
Drew,  5  Dowl.  &  L.  307;  12  Jur.  119— B.  C. — 
Patteson. 

General  Costs  of  the  Cause.]  — A  cause,  in  which 
issue  was  joined  on  four  pleas,  was  made  a  rema- 
net.  Before  the  next  assizes  defendant  obtained 
leave  to  amend  one  of  the  pleas  on  payment  of 
costs,  and  at  the  trial  succeeded  on  that  plea, 
which  covered  the  whole  cause  of  action,  but 
failed  as  to  the  others: — Held,  that,  although  de- 
fendant was  entitled  to  the  general  costs  of  the 
cause,  plaintiff  was  entitled  to  the  costs  of  the 
remanet.  Waller  v.  Blacklock,  15  Law  J.,  N.  S., 
Exch.,  333;  S.  C.  nom.  Warner  v.  Blacklock, 
10  Jur.  716. 

Several  Issues.] — The  jury  having  found  a  ver- 
dict for  defendants  upon  the  first  count,  contrary 
to  the  evidence  and  the  judge's  direction,  and  for 
plaintiff's  on  the  second  and  third  counts,  a  rule 
nisi  was  granted  for  a  new  trial ;  on  the  discussion 
of  which  it  was  agreed  that  the  court  should  de- 
cide upon  the  construction  of  the  contract  declared 
on  in  the  first  count,  and  if  they  should  think  cer- 
tain evidence,  which  had  been  rejected  at  the  trial, 
admissible,  should  determine  as  to  the  effect  of  it. 
The  court  directed,  that,  instead  of  a  new  trial, 
the  verdict  which  had  been  found  for  defendants 
on  the  first  count  should  l>e  set  aside  on  the  usual 
terms,  and  be  entered  for  plaintiffs  for  such  sum 
as  should  be  ascertained  between  tin  parties  under 
the  agreement  entered  into.  The  parties  havm 
a.'rced  as  to  the  costs  of  the  verdict :— Held,  tt 
plaintiffs  were  not  entitled  to  the  costs  of  the  tool 
as  to  that  issue.  Lewis  v.  Marshall,  7  Man.  &  G. 
1003. 

A  defendant  is  entitled  to  costs,  under  23  Hen. 
8,  c.  15,  although  he  may  not  have  a  venlict  in  his 
favour  on  every  part  ol'  the  record.  Where,  there- 
fore, the  declaration  contained  several  counts,  the 
defendant  pleaded  the  general  issue  to  the  whole, 
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and  a  special  plea  to  the  first  and  second  counts 
respectively,  and  a  verdict  was  found  for  the  plain- 
tiff on  the  special  pleas  and  on  the  general  issue 
to  the  second  count,  and  the  defendant  had  a  ver- 
dict on  all  the  other  issues,  and  the  judgment  for 
the  plaintiff  on  the  second  count  was  afterwards 
arrested — Held,  that  the  defendant  was  entitled  to 
the  general  costs  of  the  cause  ;  overruling  James 
v.  Brook,  16  L.  J.,  N.  S.,  Q.  B.,  168.  Elderton  v. 
Emmens,  12  Jur.  728  ;  17  L.  J.,  C.  P.,  277. 

In  taxing  the  costs  of  witnesses  on  several 
issues,  where  some  issues  are  found  for  the  plain- 
tiff, and  some  for  the  defendant,  it  is  for  the 
Master  to  judge  whether  the  evidence  of  such 
witnesses  was  exclusively  applicable  to  such  is- 
sues. Ib. 

In  assumpsit  on  a  special  agreement,  defendant 
pleaded  non  assumpsit,  and  a  special  plea  (going 
to  the  whole  cause  of  action),  to  which  plaintiff 
demurred.  At  the  trial  of  the  issue  of  fact,  a  ver- 
dict was  found  for  the  plaintiff,  with  51.  damages, 
and  the  defendant  afterwards  obtained  judgment 
on  the  demurrer  to  the  special  plea  : — Held,  that 
the  plaintiff  was  entitled  to  the  costs  of  the  trial 
of  the  issue  of  fact.  Clarke  v.  AIM,  4  C.  B.  335. 

Of  Witnesses.]  — Where  a  trial  has  been  post- 
poned at  the  instance  of  a  defendant,  a  plaintiff 
who  succeeds  in  the  action  is  entitled  to  the  costs 
of  detaining  a  material  witness,  a  captain  of  a 
vessel,  for  300  days,  and  is  not  bound  to  examine 
him  on  interrogatories.  Evans  v.  Watson,  15  Law 
J.,  N.  S.,  C.P.,  256. 

At  defendant's  instance,  the  trial  was  postponed 
from  the  summer  to  the  following  spring  assizes. 
Defendant  afterwards  obtained  an  order  for  stay  of 
proceedings,  upon  payment  of  the  sum  for  which 
the  action  was  brought,  and  costs.  After  the  post- 
ponement, plaintiff  obtained  an  order  for  the  ex- 
amination of  a  witness,  a  master  of  a  vessel,  who 
was  about  to  leave  England  ;  but  plaintiff,  having 
received  notice  of  defendant's  intention  at  the 
trial  to  attack  the  credit  of  this  witness,  abandoned 
the  order,  and,  on  the  advice  of  counsel,  detained 
the  witness  in  this  country: — Held,  that  plaintiff 
in  this  exercised  a  proper  discretion,  and  that  the 
Master  was  right  in  allowing,  on  the  taxation  of 
costs,  subsistence  to  this  witness  from  the  service 
of  the  subpoena  until  when  the  action  was  stayed. 
Id.,  10  Jur.  818. 

The  Master,  in  taxing  the  costs  of  a  trial,  hav- 
ing allowed  a  large  sum  for  costs  incurred  in  the 
execution  of  a  commission  for  the  examination  of 
witnesses  in  India,  without  exercising  any  discre- 
tion as  to  the  propriety  of  the  particular  charges, 
the  Court  directed  him  to  review  his  taxation 
Stewart  v.  Steele,  4  C.  B.  460. 

Taxation  as  between  Attorney  and  Client.] — In 
an  action  brought  in  the  name  of  a  deceased  party 
by  a  receiver  appointed  by  the  Court  of  Chancery, 
to  recover  a  debt  due  to  the  estate,  a  judge's  or- 
der was  made  by  consent  to  stay  proceedings  on 
payment  by  defendant  of  a  certain  sum,  together 
with  costs,  to  be  taxed  as  between  attorney  and 
client : — Held,  on  motion  to  review  the  Master's 
taxation,  that  the  costs  of  obtaining  the  requisite 
permission  of  the  court  of  Chancery  to  bring  the 
present  action  were  not  costs  which  the  defendant 
was  bound  to  pay  under  the  above  order.  Lips- 
combe  v.  Turner,  4  Dowl.  &  L.  125— B.  C.— Wi^ht- 
man. 

•\n,;,dance  of  Counsel  at  Chambers.]  —The  costs 

I   tli-'   attendance  of  counsel   before   a  judge    at 

chambers  will  in  no  case  be  allowed  in  future,  un- 


less  the  judge  shall  certify  their  allowance.     Reg. 
Gen.,  C.  P.,  E.  T.,  10  Viet.,  1847;  4  C.  B.  225. 

Expenses  of  Surveys  and  Plans.] — The  expenses 
of  surveying  and  taking  levels,  in  order  to  ascer- 
tain whether  a  weir  had  been  improperly  raised, 
to  the  prejudice  of  plaintiff's  watermill,  will  not 
be  allowed  him  on  taxation.  Ormerod  v.  Thomp- 
son, 16  M.  &  W.869. 

Upon  Examination  upon  Interrogatories.] — The 
court  will   not  allow  to  the  successful  party  in  a 
cause  the  costs  of  examining  a  witness  upon  inter 
rogatories,  when  such   examination  is  not  used  a 
the  trial.     Curling  v.  Robertson,  7  Man.  &  G.  525. 

Of  Proving  Documents.]  —  After  nonsuit  in 
ejectment  where  the  defendant  did  not  appear,  a 
judge  at  Nisi  Prius  cannot  certify  for  the  costs  of 
a  witness  for  lessor  of  plaintiff,  who  attends  to 
prove  handwriting  to  a  document,  though  the  order 
of  a  judge  at  chambers,  made  under  Reg.  Gen., 
H.  T.,  4  Will.  4,  Part  1,  Rule  30,  has  ordered 
those  costs  to  be  paid,  whatever  the  result  of  the 
cause.  Doe  d.  Meredith  v.  Sapsford,  2  Car.  &  K. 
30 — Denman. 

Reduced  Scale  of  Taxation.]  — New  scale  of  costs 
in  cases  were  the  sum  recovered  or  paid  into  court 
does  not  exceed  20Z.  Reg.  Gen.,  Q.  B.,  C.  P., 
Exch.,  T.  T.,  7  Viet.  1844 ;  6  Q.  B.  452. 

Ordered,  that  the  directions  to  the  taxing  Mas- 
ters be  altered,  by  inserting,  after  the  words  "  ac- 
tion of  assumpsit,  debt,  or  covenant,"  the  words 
"  other  than  cases  wherein,  by  reason  of  the 
nature  of  the  action,  no  writ  of  trial  can  by  law  be 
issued."  Reg.  Gen.,  C.  P.,  E.  T.,  9  Viet.  1846  ; 
2  C.  B.  789. 

In  an  action  for  damages  necessarily  unliqui- 
dated, the  costs  cannot  be  taxed  on  the  lower 
scale,  by  the  directions  to  the  taxing  officers  in 
Trin.  Term,  7  Viet.,  though  the  plaintiff  at  the 
sittings  or  assizes  recover  less  than  20Z.  Walther 
v.  Mess,  7  Q.  B.  189. 

Ordered,  that  the  directions  to  the  Taxing  Mas- 
ters be  altered,  by  inserting,  after  the  words 
"  actions  of  assumpsit,  debt,  or  covenant,"  the 
words  "  other  than  cases  wherein,  by  reason  of 
the  nature  of  the  action,  no  writ  of  trial  can  bylaw 
be  issued."  Reg.  Gen.,  Q.  B.,  C.  P.,  Exch.,  E.  T., 
9  Viet.,  1846;  8  Q.  B.  629. 

Of  Increase.] — Where  it  was  alleged  in  an  affi- 
davit that  certain  sums  sworn  to  in  an  affidavit  of 
increase  had  not  been  paid,  the  Court  directed  the 
taxation  to  be  reviewed  by  the  Master.  Pembray 
v.  Jones,  11  Jur.  589 — B.  C. — Coleridge. 

Means  of  Recovering.]  — A  judge  at  the  assizes 
made  an  order  to  postpone  a  cause  to  the  next  as- 
sizes, defendant  forthwith  to  pay  to  plaintiff  the 
costs  of  the  day,  to  be  taxed.  This  order  was 
afterwards  made  a  rule  of  court;  before  which 
however  the  suit  having  abated  by  the  death  of 
defendant — The  Court  refused  to  order  the  costs 
to  be  taxed  with  a  view  to  plaintiff's  issuing  exe- 
cution under  the  1  &  2  Viet.  c.  110,  s.  18.  Hill  v. 
Brown,  11  Jur.  290— Exch. 

In  ejectment  there  was  a  verdict  for  the  de- 
fendant, and  an  allocatur  given  for  the  costs  under 
the  consent  rule,  which  ordered,  that,  if  a  verdict 
should  be  given  for  the  defendant,  the  lessors  of 
the  plaintiff  should  pay  to  the  defendant  costs  to 
be  adjudged.  A  fi.  fa.,  issued  pursuant  to  1  &  2 
Viet.  c.  110,  s.  18,  was  held  to  be  regular.  Doe  d. 
Pennington  v.  Barrell,  16  Law  J.,  Q.  B.,  296. 

In  cases  in  which  a  rule  of  court  for  the  payment 
of  money  has  the  effect  of  a  judgment,  under  1  & 
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2  Viet.  c.  110,  s.  18,  a  rule  nisi  calling  upon  the 
parties  to  show  cause  why  the  amount  should  not 
be  paid,  is  unnecessary.  Doe  d.  Harrison  v.  Ramp- 
son,  4  C.  B.  745. 

The  trial  of  a  cause  at  an  assizes  was  postponed 
by  order  of  Nisi  Prius  on  payment  by  the  defend- 
ant of  the  costs  of  the  day,  "  to  be  taxed."  The 
defendant  died  before  any  verdict  in  the  cause, 
and  before  the  order  of  Nisi  Prius  was  made  a  rule 
of  Court.  The  suit  having  abated,  (17  Car.  2,  c. 
8,  s.  1),  the  Court  discharged  a  rule  calling  on  the 
defendant's  executrix  to  show  cause  why  the  costs 
should  not  be  taxed,  the  remedy  for  recovering  the 
costs,  under  1  &  2  Viet.  c.  110,  s.  18,  not  being 
clear  as  against  an  executrix.  Hill  v.  Brown,  16 
M.  &  W.  796. 

Review  of  Taxation.}  — The  Court  will  not  enter- 
tain an  application  to  review  the  taxation  of  costs, 
after  a  transcript  of  the  record  has  gone  to  the 
court  of  error.  Newton  v.  Boodle,  4  C.  B.  359. 

The  Court  will  not  order  a  taxation  to  be  re- 
viewed where  the  amount  alleged  to  have  been 
improperly  allowed  is  less  than  40s.  Ib. 

Attachment  for  Non-Payment  of  Costs.]  —  See 
ATTACHMENT. 

COUNSEL— See  BARRISTER. 

Authority.]  — Parties  are  bound  by  the  consent 
of  their  counsel;  subsequently,  a  petition  to  re- 
store a  petition  dismissed  by  consent,  upon  the 
ground  that  no  authority  had  been  given  to  counsel 
to  consent,  was  dismissed  with  costs.  In  re  Hob- 
ler,  8  Beav.  101. 

Retainer.] — Whether  the  retainer  of  counsel  in 
a  cause  ceases  upon  his  being  appointed  Queen's 
counsel.  Lucas  v.  Peacock,  8  Beav.  1. 

COURT  BARON— See  INFERIOR  COURT. 

COURTS  OF  REQUESTS— See  COSTS,  INFERIOR 
COURT. 


COUNTY  COURT— See  INFERIOR  COURT. 


COVENANT. 

Construction.] — A  declaration  in  covenant  sta- 
ted, that  defendants  demised  to  plaintiffs  certain 
refreshment-rooms  at  Swindon,  for  ninety-nine 
years,  at  the  annual  rent  of  Id.;  and  that  plaintiffs 
covenanted  to  complete,  to  keep  in  repair,  and 
to  insure  the  same;  and  that  defendants  cove- 
nanted, that,  in  case  the  refreshment-rooms  should 
be  disused  as  the  regular  and  general  place  of 
stoppage  for  refreshment  of  passengers,  they  would 
purchase  the  buildings  of  plaintiffs  on  certain 
terms.  That  it  was,  by  the  said  indenture,  de- 
clared to  be  the  intention  of  defendants,  and  the 
understanding  of  plaintiffs,  that  ail  trains  carrying 
passengers,  not  being  goods,  express,  or  special 
trains,  &c.,  should  stop  at  Swindon  for  refreshment 
of  passengers,  for  a  reasonable  time  of  about  ten 
minutes;  and  that  defendants  engaged  not  to  do 
any  act  which  should  have  an  effect  contrary  to 
that  intention.  The  declaration  then  assigned  as 
a  breach,  that,  whilst  the  Swindon  station  was 
used  as  the  regular  and  general  place  of  stoppage 
for  refreshment  for  passengers,  defendants  caused 
divers  trains  containing  passengers  to  pass  Swin- 
don without  stopping  for  the  refreshment  of  pas- 
sengers for  a  reasonable  space  of  about  ten 


minutes,  and  caused  several  trains  to  stop  for  a 
short  and  unreasonable  time,  to  wit,  for  the  space 
of  one  minute  and  no  more;  the  said  time  not 
being  sufficient  to  enable  the  passengers  to  obtain 
any  refreshment: — Held,  that  the  declaration  of 
defendants'  intention,  coupled  with  the  rest  of  the 
indenture,  amounted  to  a  covenant  by  them,  that, 
so  long  as  they  made  Swindon  the  general  place 
of  stoppage  for  refreshment,  they  would  cause  the 
trains  to  stop  there  for  ten  minutes  ;  and  that  the 
breach  was  well  assigned,  although  it  was  not 
stated  that  any  passengers  wanted  refreshment,  or 
had  given  notice  thereof.  Rigby  v.  Great  Western 
Railway  Company,  14  Mee.  &  W.  811;  15  Law  J.} 
N.  S.,  Exch.,  60. 

Held,  secondly,  that  a  good  breach  of  the  cove- 
nant was  alleged  in  the  declaration.    Ib. 

A  lease   of  premises  at   the    Swindon  station, 
granted  by  the  Great  Western  Railway  Company 
to  the  plaintiffs  for  ninety-nine  years,  at  a  nominal 
rent,  and  expressed  to  be  in  consideration  of  the 
expense  incurred  by  the  plaintiffs  in  erecting  cer- 
tain refreshment-rooms  upon    the   premises,  con- 
tained the  following  clause  : — "  And  it  is  hereby 
declared  to  be  the  intention  of  the  said  company, 
and  the  understanding  of  the  lessees,  that,  in  con- 
sequence of  the  outlay  to  be  incurred  by  them  in 
erecting  the  said  refreshment-rooms  at  Swindon, 
and   preparing  such  other  works   as  herein   men- 
tioned, the  company  shall   give   every  facility  to 
the   said  lessees   for  enabling  them   to  obtain   an 
adequate  return,  by  means  of  the  rents  and  profits 
to  be  derived   from  the  said  refreshment-rooms; 
and  that  all  trains  carrying  passengers,  not  being 
goods  trains,  or  trains  to  be  sent  express  or  for 
special  purposes,  and  except  trains  not  under  the 
control    of  the    company,   which   shall    pass    the 
Swindon  station,  either  up  or  down,  shall,  save  in 
case  of  emergency  or  unusual  delay  arising  from 
accident,  stop  there   for  the  refreshment  of  pas- 
sengers for  a  reasonable  period  of  about  ten  mi- 
nutes ;  and  that,  as  far  as  the  company  can  influ- 
ence the  same,  trains  not  under  the  control  of  the 
company  shall  stop  there  for  a  like  purpose ;  and 
the   company  hereby  undertake  not  to  do  any  act 
contrary  to  the  above  intention."    And  the  lease 
also  contained  covenants  on  the  part  of  the  lessees 
to  maintain  the   refreshment-rooms  in   a  suitable 
manner,  and,  on  the  part  of  the  company,  not  to 
erect  any  refreshment-rooms  upon  the  line  other 
than  those  erected  by    the  lessees   and    those  at 
the  terminal    stations.     The    plaintiffs,  after  ex- 
pending considerable    sums   upon    the   premises, 
granted  an  under-lease  thereof  to  G.,  with  whom 
they  covenanted   for    quiet  enjoyment,  and    that 
they  would,  during  the  continuance   of  the  term 
granted   to  him,   do    all    acts    necessary   for  en- 
forcing the  fulfilment  by  the  company  of  the  agree- 
ments in   their  lease   to  the  plaintiffs  contained, 
and   for  giving  full  benefit    and  advantage    to  G. 
of  the    refreshment-rooms    and   premises  thereby 
granted,   in  the   same  manner  as  if  G.  were    the 
assignee  of  the  covenants  contained  in  the  lease 
to  the  plaintiffs  ;   and  G.  was  thereby  empowered 
to  proceed,  in  the  names  of  the  plaintiffs,  he  in- 
demnifying them  against    the  costs,  for  the  pur- 
pose of  enforcing  the  fulfilment  by  the  company 
of  the  agreements  contained  in  their  lease  to  the 
plaintiffs.     Certain   trains  having  passed  the  Swin- 
don station  by  the  direction  of  the  company,  with- 
out stopping  for  the  refreshment  of  the  passengers, 
the  plaintiffs,  without   consulting   G.,   filed  their 
!>ill  against  the  company,  and   moved    for  an  in- 
unction : — Held,   first,   in    accordance    with    the 
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decision  of  a  court  oflaw  in  an  action  directed  for 
the  purpose  of  the  motion,  that  the  clause  in  the 
plaintiffs'  lease  providing  for  the  stoppage  of  the 
trains  at  Swindon  was  a  legal  covenant,  binding 
upon  the  defendants.  Id.,  10  Jur.  488—  V.  C.  W. 

Held,  secondly,  that,  as  it  would  be  impossible 
accurately  to  measure  in  damages  the  loss  arising 
from  a  breach  of  the  covenant,  the  case  being  one 
in  which  the  plaintiffs  could  only  recover  such 
speculative  damages  as  a  jury  might  give  them  in 
repeated  actions  against  the  company,  the  court 
had  jurisdiction  to  enforce  the  specific  perform- 
mance  of  the  covenant  by  injunction.  Jb. 

Held,  thirdly,  that  the  circumstance,  that  the 
lease  contained  covenants  by  the  plaintiffs  which 
might  possibly  thereafter  be  broken,  was  not  a 
ground  for  refusing  protection  to  them  in  the  mat- 
ter of  the  covenant  in  question.  Ib. 

Held,  fourthly,  that  the  defendants,  for  the  pur- 
poses of  the  motion,  must  be  considered  as  private 
individuals,  and  could  not  be  heard  to  excuse  a 
breach  of  contract  with  the  plaintiffs  upon  the 
ground  of  convenience  to  the  public.  Ib. 

Held,  fifthly,  that  the  fact  that  the  suit  was  in- 
stituted without  the  previous  authority  or  subse- 
quent adoption  of  G.  was  not  a  bar  to  the  plaintiffs' 
right  to  proceed  therewith.  Ib. 

Where  it  appears  on  the  face  of  a  lease,  as  set 
out  in  the  declaration,  in  an  action  of  covenant 
for  rent,  that  the  lessor  has  only  an  equitable  in- 
terest, the  covenant  for  the  payment  of  the  rent 
may  be  properly  treated  as  a  covenant  in  gross. 
Pargeter  \.  Harris,  15  Law  J.,  N.  S.,  Q.  B.,  113; 
10  Jur.  260. 

And  it  may  be  well  averred  in  the  declaration, 
that  plaintiff  had  no  reversion  at  the  time  of  the 
demise.  Ib. 

And  a  plea  that  the  reversion  was  in  plaintiff  at 
the  time  of  the  demise,  and  that  before  breach 
plaintiff  had  assigned  it  to  J.  S.,  is  a  bad  plea.  Ib. 

Declaration  in  covenant  of  an  indenture,  which, 
after  reciting  that  defendant  had  for  four  years  been 
plaintiff's  salaried  clerk,  and  requested  plaintiff  to 
accept  him  as  articled  clerk  without  payment  of 
any  premium,  which  plaintiff  consented  to  do  on 
defendant  entering  into  the  covenants  thereinafter 
contained,  and  that  defendant  had  bound  himself 
clerk  to  plaintiff  for  five  years,  to  the  intent  that 
he  might  become  entitled  to  make  application  to  be 
admitted  attorney  and  solicitor,  defendant  cove- 
nanted that  he  would  not,  during  the  said  term  of 
five  years,  nor  at  any  time  after  the  expiration  of 
such  term,  either  directly  or  indirectly,  interfere 
or  intermeddle  with,  or  be  concerned,  as  attorney, 
agent,  or  otherwise,  for  any  person  who  had  al- 
ready been,  or  should  thereafter  become  or  be,  the 
client  or  correspondent  in  business  of  or  with  plain- 
tiff or  any  partner  he  might  admit  to  a  share  with 
him,  or  to  any  person  to  whom  he  might  sell  or 
assign  the  whole  or  any  part  of  his  business  or  pro- 

ssion;  and  that  defendant  would  not  act  as  part- 
ner, clerk,  or  assistant  with,  or  to  any  person  who 
should  interfere  or  intermeddle  as  aforesaid  ;  and 
in  case  defendant  should  commit  any  breach  of  his 
said  covenants,  he  should  forfeit  100Z.  for  every 
such  breach  :—  Held,  that  the  covenant  was  divi- 

blej  mid  that  an  action  was  maintainable  against 
Hi''  <IH,  nihnit  for  being  concerned  as  attorney  for 
who  were  clients  of  the  plaintiff  at  the 
Mcholls  v.  Stretton,  11  Jur. 


Declaration  in  covenant  stated,  that  plaintiff  by 


indenture  granted  to  defendant  all  the  coals  and 
mines  of  coal  under  certain  lands ;  that  defendant 
covenanted  to  pay  to  plaintiff  as  the  price  of  the  coal 
so  granted,  40/.  for  every  statute  acre  of  the  said 
coal  which  should  be  found  under  the  said  lands, 
and  until  the  said  price  should  be  fully  paid,  to  pay 
plaintiff  40/.,  part  of  the  said  price,  in  each  year, 
by  two  equal  half-yearly  instalments,  whether  the 
whole  of  an  acre  of  the  said  coal  should  be  gotten 
in  every  such  year  or  not.  Averment,  that,  at  the 
making  of  the  indenture,  there  were  under  the  said 
lands  divers,  to  wit,  fourteen  acres  of  the  said  coal, 
and  that  divers,  to  wit,  thirteen  acres  of  the  said 
coal  still  remained  under  the  said  lands  ;  and  that 
40/.  for  two  of  the  half-yearly  instalments  of  the 
said  price  for  the  coal  aforesaid  became  due  and 
still  was  in  arrear  and  unpaid  to  the  plaintiff: — 
Held,  on  motion  in  arrest  of  judgment,  that  the 
declaration  was  bad,  for  not  averring  that  coals  had 
been  found  under  the  premises.  Jowett  v.  Spencer, 
15  M.  &  W.  662. 

A  declaration  in  covenant,  after  reciting  an 
agreement,  dated  27th  of  April,  1840,  between  the 
plaintiff  and  the  defendant,  and  that  the  defendant 
was  indebted  to  the  plaintiff  in  60/.,  to  be  repaid 
with  interest,  stated  the  agreement  thus  : — That 
the  sum  of  60/.  shall  remain  in  the  hands  of  J.  H. 
(the  defendant)  from  the  date  hereof,  for  one  whole 
year;  that,  at  the  expiration  of  that  period,  (if  the 
interest  shall  be  then  paid,  and  no  notice  be  then 
given  to  call  in  the  same),  the  60/.  shall  continue 
in  the  hands  of  the  said  J.  H.  for  another  year,  and 
so  on  from  year  to  year,  until  notice  in  writing 
shall  be  given  by  the  said  W.  B.  (the  plaintiff)  to 
call  in  the  same  ;  that  twelve  calendar  months'  no- 
tice in  writing  shall  be  given  to  call  in  the  said  GO/., 
and  that,  at  the  expiration  of  the  said  notice,  the 
same  shall  be  paid  by  instalments  of  10Z.  every 
third  month,  until  the  whole  amount  be  paid,  the 
first  payment  of  10/.  to  be  made  at  the  expiration 
of  fifteen  months  from  the  date  of  the  said  notice, 
so  that  the  whole  amount  of  60/.  shall  be  paid  by 
the  end  of  two  years  and  six  months  from  the  date 
of  the  said  notice.  The  declaration  then  stated, 
that,  on  the  29th  of  May,  1846,  a  notice  in  writing 
of  that  date  was  served  upon  the  defendant,  to  call 
in  the  sum  of  60/.,  and  alleged,  that,  although 
twelve  calendar  months  from  the  date  of  service  of 
the  notice  had  elapsed  before  the  commencement 
of  this  suit,  and  although  six  months  from  the  ex- 
piration of  the  said  twelve  calendar  months  had 
also  elapsed  before  the  commencement  of  this  suit, 
and  although  two  instalments  had  become  due  and 
payable  from  the  defendant,  yet  the  defendant  had 
not  paid  the  said  two  instalments: — Held,  (Platt, 
B.,  dissentiente),  that  the  notice  to  pay  the  princi- 
pal sum  might  be  given  at  any  period  of  the  year, 
and  that  the  payment  of  the  instalments  was  to  be 
calculated  from  the  date  of  the  notice,  and  not 
from  the  end  of  the  current  year,  under  the  agree- 
ment. Brown  v.  Hartill,  17  L.  J.,  Exch.,  278. 

A  party  covenanted  "  to  do  and  perform  all 
such  acts,  matters,  and  things  as  should  be  requi- 
site for  continuing  and  keeping  on  foot  a  policy:" 
— Held,  that  this  covenant  could  not  be  read  nega- 
tively, as  if  he  had  covenanted  to  do  no  act  where- 
by it  would  become  void  ;  and,  therefore,  that  the 
covenant  was  not  broken  by  the  suicide  of  the 
covenantor,  whereby  the  policy  became  forfeited. 
Dor  may  v.  Borrodaile,  10  Bea.  335. 

A.  covenanted  with  B.,  a  single  woman,  by 
whom  he  had  two  children,  to  pay  her,  for  her 
life,  subject  to  the  proviso  thereinafter  contained, 
an  annuity  of  40/.;  provided,  that  if  she  should  at 
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any  time  thereafter  happen  to  marry  any  person, 
then  the  annuity  should  be  reduced  to  20Z.  B. 
having  subsequently  married — Held,  that  she  was 
entitled  only  to  the  reduced  annuity,  there  being 
nothing  in  the  proviso  which  rendered  it  void,  on 
grounds  applicable  to  conditions  subsequent  in 
restraint  of  marriage.  Grace  v.  Webb,  12  Jur.  987 


Running  with  Land.] — A.,  on  the  sale  of  a 
house,  covenanted  not  to  build  on  a  piece  of  land, 
also  his  property.  The  house  came  into  the  hands 
of  assigns,  and  the  piece  of  land  also  came  into 
the  hands  of  assigns,  with  notice  of  the  covenant. 
The  assigns  of  the  piece  of  land  were  restrained, 
on  the  application  of  the  assigns  of  the  house, 
from  building  on  the  piece  of  land.  Matin  v.  Ste- 
phens, 10  Jur.  650— V.  C.  E. 

A.,  by  indenture,  demised  to  B.  certain  premi- 
ses, and  B.  covenanted  for  himself,  his  heirs, 
executors,  administrators,  and  assigns,  to  build 
certain  houses  on  the  land  within  two  years. 
Doughty  v.  Bowman,  10  Law  J.,  Q.  B.,  414. 

B.  underlets  to  C.,  and  covenants,  for  himself, 
and  his  heirs,  executors,  and  administrators,  to 
observe  and  perform,  or  effectually  to  indemnify 
C.  against  the  covenants  in  the  first  indenture, 
and  afterwards  assign  his  reversion  to  D.  Ib. 

A.  having  entered  and  ejected  C.  by  reason  of 
the  non-performance  of  the  first-mentioned  cove- 
nant:— Held,  that  B.'s  covenant  with  C.  did  not 
run  with  the  land,  and  that  B.  was  not  liable  to 
C.  Ib. 

Declaration  in  covenant  stated  that  S.,  by  in- 
denture, demised  certain  premises  to  B.;  and  B. 
covenanted,  for  himself,  his  heirs,  executors,  ad- 
ministrators, and  assigns,  to  build  certain  houses 
on  the  land  within  two  years  afterwards.  B. 
underlet  to  plaintiff,  and  covenanted,  for  himself, 
his  heirs,  executors,  and  administrators,  to  ob- 
serve and  perform,  or  effectually  to  indemnify 
plaintiff  against  the  covenants  in  the  first  inden- 
ture, and  afterwards  assigned  his  reversion  to 
defendant.  S.  having  entered  and  ejected  plain- 
tiff, by  reason  of  the  non-performance  of  the  first- 
mentioned  covenant — Held,  on  error,  (affirming 
the  judgment  of  the  Court  of  Queen's  Bench), 
that  B.'s  covenant  with  plaintiff  did  not  run  with 
the  land,  and  that  defendant  was  not  liable  to 
plaintiff.  Doughty  v.  Bowman,  12  Jur.  182;  17 
L.  J.,  Q.  B.,  Ill— Exch.  Cham. 

Joint  or  several.]  — See  ACTION. 

Covenant  by  one  plaintiff  on  a  deed  executed 
between  plaintiff  and  H.  of  the  one  part,  and  de- 
fendant of  the  other  part.  The  deed  recited,  that 
defendant  had  applied  to  plaintiff  to  lend  E.,  on 
mortgage,  29007.  monies  of  H.,  then  in  plaintiff's 
hands  as  trustee  for  H.;  that  plaintiff  had  declined, 
not  being  satisfied  with  the  security  for  payment 
of  interest,  whereupon  the  defendant  offered  the 
after-mentioned  covenant  as  further  security,  and 
plaintiff  and  H.,  being  satisfied  therewith,  agreed 
to  accept  the  same  and  advance  the  2900/.  That 
accordingly,  by  indenture  of  mortgage  and  assign- 
ment, to  which  E.,  the  borrower,  was  party  of 
one  part,  and  plaintiff  and  H.  respectively  of  other 
parts,  in  consideration  of  2900/.  paid  by  plaintiff 
to  E.,  out  of  such  monies  of  H.  as  aforesaid,  a 
policy  of  assurance  and  the  dividends  on  certain 
bank  annuities  were  assigned  to  plaintiff,  but  sub- 
ject to  redemption,  &c.,  with  covenants  by  E.  to 
pay  principal  and  interest,  and  the  premiums  on 
the  policy ;  and  a  proviso,  that,  in  default  of  pay- 
ment of  any  such  premium,  plaintiff  might  pay  the 
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same,  and  repay  himself  the  amount  out  of  the 
bank  annuities.  After  these  recitals,  defendant, 
by  the  first-mentioned  deed  in  pursuance  of  the 
agreement,  and  in  consideration  of  the  premises, 
and  of  plaintiff  having  advanced  the  2900/.  to  E., 
covenanted,  &c.,  with  and  to  plaintiff,  his  execu- 
tors, &c.;  and,  also,  as  a  distinct  covenant  with 
and  to  H.,  her  executors,  &c.— that  defendant, 
subject  to  the  proviso  after-mentioned,  would  pay 
51.  per  cent,  interest  on  the  2900/.  until  the  pay- 
ment of  the  principal.  Provided,  and  it  was  de- 
clared and  agreed  between  and  by  the  parties 
thereto,  that  the  covenant  was  intended  only  as 
a  security  for  so  much  of  the  interest  as  the  divi- 
dends of  the  bank  annuities,  &c.,  after  payment 
of  the  premiums,  should  be  insufficient  to  pay; 
and  that,  as  between  defendant  and  the  plaintiff 
and  H.,  their  executors,  &c.,  such  part  of  the 
dividends  as  should  from  time  to  time  remain 
after  payment  of  the  premiums  should  first  be 
applied  in  payment  of  the  accruing  interest,  or 
so  much  as  the  dividends  should  be  sufficient  to 
pay  ;  and  that  defendant,  his  heirs,  executors,  &c., 
should  be  liable  on  the  covenant  for  so  much  only 
of  the  interest  as  the  residue  of  the  dividends 
should  from  time  to  time  be  insufficient  to  pay  : 
— Held,  that  H.  ought  to  have  been  joined  as  a 
plaintiff  by  reason  of  her  joint  interest  disclosed 
by  the  deed  in  the  subject-matter  of  the  covenant. 
Hopkinson  v.  Lee,  6  Q.  B.  964. 

Declaration  stated,  that  defendant  covenanted 
with  plaintiff  to  pay  13SSI.  14s.  4d.,  and  alleged  as 
breach  non-payment  thereof,  and  that  the  money 
was  "  and  still  is  due  and  owing  from  defendant 
to  plaintiff."  Plea,  non  est  factum.  The  cove- 
nant given  in  evidence  was,  that  "  J.  R.  G.,"  (the 
defendant),  "  W.  G.,  and  L.  J.  G.,  and  any  two  of 
them,  do  hereby  for  themselves  jointly,  and  each  of 
them  doth  for  himself  severally,  covenant  with  the 
plaintiff,  that  W.  G.,  J.  R.  G.,»  (the  defendant), 
"  and  L.  J.  G.,  or  some  or  one  of  them,  will  pay 
to  the  plaintiff,"  &c.: — Held,  no  variance.  Addi- 
son  v.  Gibson,  11  Jur.  654;  16  Law  J.,  Q.  B.,  165. 

B.  being  owner  for  a  term  of  sixty-one  years, 
granted  to  S.  an  annuity  for  lives;  and  for  receiv- 
ing it,  assigned  it,  wanting  one  day,  to  R.     By  in- 
denture reciting  the  above  facts,  R.,  at  the  request 
of  S.  and  B.,  did   demise  and  lease,  and  B.  did 
grant,  demise,  lease,  ratify,  and  confirm  to  O.  the 
land  for  thirty-one  years  (ending  some  years  before 
the  term  first  mentioned)  at  a  rent  payable  to  S. 
while  the  land  should  remain  subject  to  the  annu- 
ity, and  afterwards  to  B.;  and  O.,  for  herself,  her 
heirs,  executors,  and  administrators,  covenanted 
to  and  with  S.  and  R.,  and  their  respective  execu- 
tors, administrators,  and  assigns,  and  also  to  and 
with  B.,  his  executors,  administrators,  and  assigns, 
that  she,   O.,   her  executors,  administrators,   and 
assigns,  would  pay  the  rent  to  R.,  while  the  pre- 
mises should  remain  subject  to  the  annuity,  and 
afterwards  to  B.,  and  that  she,  her  executors,  ad- 
ministrators, or  assigns,  would  perform  certain  re- 
pairs, and  would  surrender  at  the  end  of  the  thirty- 
one   years  to  B.,  in  good   repair,  and  B.  (alone) 
covenanted  for  quiet  enjoyment;  there  was  also  a 
covenant  by   O.,  with  R.  and  B.,  to  repair  after 
certain  notice  : — Held,  that,  after  the  death  of  S., 
B.  and  R.  might  join  in  an  action  against  the  as- 
signee of  O.  for  a   breach   of  the  first-mentioned 
covenant  to  repair;  the  covenant  being  with  S., 
B.,  and  R.  jointly,   and    running  with    the  land. 
Wakefield  v.  Brown,  9  Q.  B.  209. 

A  covenant,  whereby  "  A.,  B.,  and  C.,  and  any 
two  of  them  jointly,  and  each  of  them  severally," 
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covenant  with  D.  that  A.,  B.,  and  C.,  «  or  some  or 
one  of  them,"  shall  pay  D.  a  sum  of  money,  is 
properly  declared  upon  in  that  sum  to  D.  Addison 
v.  Gibson,  10Q.B.  106. 

A.,  by  indenture,  covenanted  with  B.  and  C., 
their  executors,  administrators,  and  assigns,  to 
pay  a  sum  of  money,  to  be  held  by  them  on  cer- 
tain trusts.  C.  did  not  assent  to  or  execute  the 
deed,  and  subsequently,  by  an  indenture  to  which 
neither  A.  nor  B.  were  parties,  disclaimed  all  the 
trust  of  the  first  indenture  :— Held  by  the  Ex- 
chequer Chamber,  that  B.  could  not  alone  sue  A. 
upon  the  covenant  during  the  lifetime  of  C.  Weth- 
erell  \.  Langston,  1  Exch.  Rep.  634;  17  L.  J., 
Exch.,  338 — Exch.  Cham. 

Independent  and  Concurrent.']— A  declaration  in 
covenant  stated  that  the  plaintiff  and  the  defend- 
ant had  agreed  to  enter  into  partnership,  as  sur- 
geons, &c.,  until  the  1st  of  January,  1846,  for 
certain  considerations  therein  mentioned  ;  and  that 
it  was  further  agreed  that  the  plaintiff  should,  after 
the  1st  of  January,  1846,  introduce  the  defendant 
to  the  patients  as  his  successor  in  business,  and 
use  his  best  endeavours  to  establish  him  in  it,  in 
consideration  whereof  the  defendant  covenanted 
to  pay  a  further  sum  of  50/.,  on  the  25th  of  March, 
1846,  in  addition  to  another  sum  covenanted  to  be 
paid.  Breach,  non-payment  of  the  said  sum  of 
50/.  Plea,  that,  after  the  1st  of  January,  1846, 
and  before  the  25th  of  March,  1846,  the  plaintiff 
refused  to  introduce  the  defendant  as  the  plaintiff's 
successor  to  Sec.,  wherefore  the  defendant  refused 
to  pay  the  said  sum  of  501.  Verification  : — Held, 
that  the  plea  was  bad,  as  the  introduction  to  the 
patients  was  an  independent  covenant,  and  not  a 
condition  precedent  to  the  payment  of  the  50Z. 
Judson  v.  Bowden,  17  L.  J.,  Exch.,  173. 

By  indenture  of  the  llth  October,  1842,  reciting 
the  grant  of  letters-patent  to  plaintiff  for  an  in- 
vention, and   a  deed   of  the  23d  July,   1842,  by 
which    plaintiff    granted    to    defendant    the    sole 
license  to  make  and  vend  the  patent  invention 
subject  to  the  payment  to  plaintiff  of  a  royalty 
with  a  proviso  for  keeping  the  royalty  at  an  average 
of  16L  13s.  4<f.  per  month;  and  also  reciting  that 
defendant  had  agreed   with  plaintiff  for  the  pur- 
chase of  one-half  of  the   patent,   subject  to  the 
deed   of  the  23d  July,  1842,  but  with  the  benefit 
to   defendant  of  one-half  of  the    royalty  thereby 
reserved ;    plaintiff,    in    consideration   of   2200/., 
assigned  to  a  trustee   for  defendant  the    letters- 
patent  and  the  matters  intended  to  be  assigned  as 
therein  mentioned.     Declaration  on  a  covenant  by 
defendant  to  pay  the  2200Z.  by  instalments.    Pleas, 
that    for   several    causes   the  letters-patent  were 
void.     Replication,  that  defendant  was  estopped 
by  the  recitals  in  the  deed  of  23d  July,  1842: — 
Held,  that  the  pleas  were  no  answer  to  the  action 
—  first,   because    defendant    being    at   all    events 
bound  to  pay  the  royalty  of  16/.  13-s.  4d.  per  month 
to  plaintiff,  the  consideration  did  not  wholly  fail  ; 
secondly,   because  the   covenant  for  payment  of 
the  purchase-money  was  an  independent  covenant. 
Cutler  v.  Bower,  12  Jur.  721  ;  17  L.  J.,  Q.  B.,217. 

Quaere,  whether  defendant  was  estopped  by  re- 
citals in  the  deed  of  23d  July,  1842  ?  Ib. 

A  declaration  stated,  that,  by  an  indenture  be- 
tween the  plaintiff  and  the  defendants,  the  plaintiff 
sold  certain  letters-patent  to  the  defendants,  and 
that  the  defendants  covenanted  to  pay  the  price 
by  instalments:  provided,  that  if  within  twelve 
months  from  the  date  of  the  indenture  the  defend- 
ants should  disapprove  of  the  patent,  and  of  their 


disapprobation  and  intention  to  sell  it  they  should 
give  notice  to  the  plaintiff,  the  payment  of  the 
nstalments  should  be  suspended ;  and  if  the  de- 
fendants should  within  six  months  after  notice  sell 
he  said  patent,  and,  retaining  to  themselves  246Z., 
pay  over  the  surplus  to  the  plaintiff,  the  covenant 
or  payment  of  the  entire  sum  should  cease.     But 
f  the  defendants,  having  given  such  notice,  should 
neglect  or  refuse  to  observe  all  the  other  matters 
or  things  in  the  proviso,  the  covenant  for  payment 
of  840Z.   should    stand.     Averment,  that  the    de- 
fendants gave  due  notice  of  their  disapprobation, 
and  of  their  intention  to  sell,  and  that  the  defend- 
ants had  not  sold  the  letters-patent.     Breach,  non- 
payment of  the  instalments.     Plea,  that  the  de- 
'endants  were  ready  and  willing  and  endeavoured 
to  sell   the  letters-patent,  but  that  no  bona  fide 
sale  could  be  effected  :— Held,  that  the  defendants, 
not  having  sold  the  letters-patent,  were  liable  to 
say  the  instalments.     Cherry  v.  Heming,  17  L.  J., 
Exch.,  305. 


The  declaration  stated,  that  by  indenture  the 
plaintiff  conveyed  all  the  coals  and  mines  of  coal 
within  and  under  certain  premises  to  the  defend- 
ant ;  and  the  defendant  covenanted  to  pay  401.  for 
every  statute  acre  of  coal  which  should  be  found, 
and  that  he  would,  till  the  consideration-money 
should  be  paid,  pay  the  sum  of  40/.,  part,  &c., 
annually  by  half-yearly  instalments,  commencing 
from  the  date  of  the  indenture,  whether  a  whole 
acre  should  have  been  gotten  in  any  such  year  or 
not.  It  was  then  averred,  that,  at  the  time  of 
making  the  indenture,  there  had  been,  and  still 
was,  coal  within  and  under  the  premises,  and  that 
two  half-yearly  instalments  were  in  arrear :  — 
Held,  by  the  Exchequer  Chamber,  reversing  the 
judgment  of  the  Court  of  Exchequer,  that  the 
declaration  was  good,  and  that  the  finding  of  coal 
was  not  a  condition  precedent  to  the  payment. 
Jowett  v.  Spencer,  1  Exch.  Rep.  647  ;  17  L.  J., 
Exch.,  367— Exch.  Cham. 

For  Title.] — By  a  marriage  settlement,  Black- 
acre  and  Whiteacre  were  expressed  to  be  conveyed 
to  trustees  by  A.,  the  father  of  B.,  the  intended 
husband.     At  the  time  of  the  settlement,  A.  was 
not  in  possession  of  Blackacre  :  his  title  was  dis- 
puted,  and    ultimately  defeated.     Whiteacre  was 
leld   under  leases  for  lives,  and  was   subject  to 
head  rents.    The  settlement  contained  a  provision, 
that,  in  case  A.  should  purchase  the  head  rents  of 
Whiteacre,  they  should  be  subject  to  the  trusts  of 
the    settlement,    and    A.    should    have    power   to 
charge  the  property  so  purchased  with  the  amount 
of  the    purchase-money.     By  the    settlement,    A. 
covenanted  with  the  father  of  the  intended  wife 
for  good  title  generally,  and  A.  and  B.  covenanted 
with  the  trustees   for  good  title,  notwithstanding 
any  act  done  by  them.     A.  purchased  the    head 
rents,  charged  the  amount  of  the  head  rent  on  the 
property,  and,  by  a  voluntary  deed,  appointed  the 
charge  to  his  daughter: — Held,  first,  that  even 
though  there  was  a  breach  of  general  covenant, 
yet  the  appointment  of  the  charge  to  the  daughter 
was  valid  as  against  the  parties  entitled  to  damages 
in  consequence  of  that  breach,  it  not  having  been 
proved  that  A.  was  indebted  to  the  extent  of  in- 
solvency at  the  time  of  the  appointment.     B.,  by 
deed,  confirmed  the  appointment  to  the  daughter, 
and  was  the  personal  representative  of  the  cove- 
nantee.     Martyn  v.  M'Namara,  4  Dru.  &  W.  411. 

Held,  secondly,  that  by  this  confirmation  he  had 
defeated  his  right  to  sue  on  the  covenant ;  and  that 
the  benefit  of  the  covenant  was  lost  to  those 
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entitled  to  estates 
ment.     76. 


in  remainder  under  the  settle- 


Semble,  the  general  covenant  for  good  title  with 
the  father  of  the  intended  wife  was,  in  construc- 
tion, to  be  cut  down  by  the  limited  covenants  with 
the  trustees ;  and  that,  therefore,  the  defeasance 
of  A.'s  title  to  Blackacre  was  not  a  breach  of  cove- 
nant. 76. 

Conditions  precedent.]  — See  CONTRACT. 

In  an  action  of  debt  to  recover  a  sum  of  money 
under  two  deeds  of  covenant,  declaration  alleged, 
that,  by  an  indenture  of  the  19th  December,  1837, 
in  consideration  of  the  sum  of  258, 629J.  10s.  6d., 
plaintiff  covenanted  with  defendants  to  make  and 
complete   a  certain  portion  of  a  railway,  and   to 
provide  bars  or  rails  and  chairs,  on  or  before  the 
1st  of  May,  1S40;  that,  by  another  indenture   of 
the    23d    of  March,    1839,    in    consideration    of 
15,000/.,  plaintiff  covenanted  with  defendants,  that 
he,  plaintiff,  being  provided  by  them  with  railway 
bars  or  rails  and  chairs  for  temporary  and  perma- 
nent use,  would  complete  the  said  portion  of  the 
railway,  and  the  line  of  the  permanent  railway,  on 
or  before  the  1st  of  June,  1840,  provided,  that,  if 
plaintiff  should  not  complete  the  railway  by  the 
1st  of  June,  1840,  he   should   pay  to   defendants 
30001.  for  the  said  1st  of  June,  and  the  like  sum 
for  every  succeeding  day,  until  the  whole  should 
have  been  completed,  but  so  that  the  total  amount 
to  become  forfeitable  should  not  exceed  15,000/. 
Breach,  that  defendants  detained  from  and  did  not 
pay  plaintiff  a  large  sum,  to  wit  20,000/.,  parcel  of 
the  sum  due  to  the  plaintiff.     Plea,  as  to  75001., 
parcel  of  the  20,OOOL,  that  the  7500/.  is  parcel  of 
the  lo,000/.  agreed  to  be  retained  by  defendants; 
that  plaintiff  did   not  complete  the  railway  on  or 
before  the  1st  of  June,  1840,  nor  until  twenty-four 
days   after,  whereby  plaintiff  then  became  liable 
to  pay  to  defendants  3000/.  for  the  1st  day  of  June, 
and  the  like  sum  for  every  such  succeeding  twenty- 
four  days  during  which  the   railway  remained  in- 
complete, by  reason  of  which  defendants  deducted 
and  retained  7500Z.  out  of  the  monies  payable  by 
them   to   plaintiff.     Replication,  that  plaintiff  did 
not   become    nor    was    liable    to   pay   defendants 
modo  et  forma.     At  the  trial,  it  was  proved  that 
plaintiff  did  not  finish  the  railway  until  twenty- 
four  days  after  the  1st  of  June,  but  that  defendants 
had  not  provided  plaintiff  with  the  bars,  rails,  and 
chairs,  in  sufficient  quantity  to  enable  him  to  com- 
plete it  by  that  day.     The  learned  judge  told  the 
jury,  that  defendants  were  bound,  as  a  condition 
precedent   to   their  right  to  deduct  the  7500L,  to 
furnish  plaintiff  with  such  bars,  rails,  and  chairs: 
— Held,   that  that   was   a   misdirection;   that  the 
covenants  were  independent;  and  that  the  furnish- 
ing of  the  bars,  rails,  and  chairs  was  not  a  condi- 
tion precedent  to  the  right  of  defendants  to  make 
the  deduction;  and  that  the  only  question  being, 
whether  the  railway  was  completed  on  the  1st  of 
June,  the  plea  was  established.     Macintosh  v.  Mid- 
land Counties  Railway  Company,  14  Mee.  &  W.  548. 

In  an  action  of  debt,  the  declaration  stated, 
that,  by  an  indenture  of  December,  1837,  in  con- 
sideration of  the  sum  of  250,000/.,  the  plaintiff 
covenanted  with  the  defendants  to  make  a  com- 
plete and  certain  railway,  and  to  provide  railway 
bars  or  rails  and  chairs  on  or  before  the  1st  of 
May,  1840;  that  afterwards,  by  another  indenture 
of  March,  1839,  in  consideration  of  the  further 
sum  of  1500/.,  the  plaintiff  covenanted  with  the 
defendants,  that,  he  being  provided  by  them  with 
bars  or  rails  and  chairs  for  temporary  and  perma- 


nent use,  would  complete  the  said  railway  and 
certain  other  works  on  or  before  the  1st  of  June, 
1840:  provided  that,  if  the  plaintiff  should  not 
complete  the  said  railway  by  that  day,  he  should 
pay  the  defendants  the  sum  of  3001.,  and  the  like 
sum  for  every  succeeding  day,  until  the  work 
should  be  completed,  so  that  the  whole  amount 
forfeitable  should  not  exceed  15,000/.  Breach, 
that  defendants  detained  from  and  did  not  pay  the 
plaintiff  20,000/.,  parcel  &c.  Plea,  as  to  7500/., 
parcel  of  the  20,000/.,  that  the  said  sum  of  7500/. 
is  parcel  of  the  sum  of  15,000/.  agreed  to  be  re- 
tained by  the  defendants  ;  that  the  plaintiff  did 
not  complete  the  railway  on  the  1st  of  June,  1840, 
nor  until  twenty- four  days  after,  whereby  the 
plaintiff  then  became  liable  to  pay  to  the  defend- 
ants, the  sum  of  300/.  per  day  for  the  twenty-five 
days  during  which  the  railway  remained  incom- 
plete, by  reason  of  which  the  defendants  deducted 
and  retained  the  said  sum  of  7500/.  out  of  the 
monies  payable  by  them  to  the  plaintiff.  Replica- 
tion, that  the  plaintiff  did  not  become  nor  was 
liable  to  pay  the  defendants  modo  et  forma.  At 
the  trial  it  was  proved  that  the  plaintiff  did  not 
complete  the  railway  until  twenty-four  days  after 
the  1st  of  June,  but  that  the  defendants  had  not 
provided  him  with  sufficient  bars  or  rails  and 
chairs,  to  enable  him  to  complete  it  by  that  day: 
whereupon  the  learned  judge  directed  the  jury 
that  such  supply  was  a  condition  precedent  to  the 
defendants'  right  to  deduct  the  penalty  : — Held, 
that  this  was  a  misdirection,  the  covenants  being 
independent,  and  the  supply  of  the  bars,  &c.  not 
a  condition  precedent  to  the  right  of  the  defend- 
ants to  make  the  deduction.  Macintosh  v.  Mid- 
land Counties  Railway  Company,  3  Railw.  Cas. 
780  ;  14  M.  &  W.  548— Exch. 

Declaration  in  covenant,  after  stating  that  plain- 
tiff and  defendant  had  agreed  to  enter  into  part- 
nership as  surgeons  and  apothecaries  until  1st 
January,  1846,  defendant  agreeing  to  pay  plaintiff 
SOOL,  and  to  be  entitled  to  all  the  profits  of  the 
business,  Sec.,  proceeded  to  state,  that  it  was 
agreed  the  plaintiff  should,  after  the  1st  January, 
introduce  the  defendant  as  his  successor  in  the 
business,  and  use  his  best  endeavours  to  establish 
him  in  it ;  and  defendant,  in  consideration  thereof, 
covenanted  to  pay  the  plaintiff  the  further  sum  of 
501.  on  the  25th  of  March,  in  addition  to  and  be- 
yond the  said  sum  of  SOOL,  &c.  Breach,  non- 
payment of  the  sum  of  50/.  Plea,  that  after  the 
1st  of  January,  and  before  the  said  25th  of  March, 
plaintiff  refused  and  neglected  to  introduce  de- 
fendant in  his  business ;  wherefore  the  defendant 
refused  to  pay  the  501.  Verification: — Held,  that 
the  plea  was  bad,  as  the  introduction  of  the  de- 
fendant by  plaintiff  to  his  patients  was  not  a  con- 
dition precedent  to  the  payment  of  the  507.  Jud- 
son  v.  Bowden,  1  Exch.  Rep.  162. 

The  declaration  alleged  that  defendant  cove- 
nanted that  he  and  all  persons  claiming  under  him 
would,  upon  request,  and  at  the  expense  of  the 
said  defendant,  execute  all  such  further  assurances 
as  might  be  required,  &c.  It  appeared  by  the  in- 
denture when  produced  at  the  trial,  that  the  cove- 
nant was,  that  the  defendant  "  would,  upon  the 
request  and  at  the  expense  of  the  said  defendant, 
execute,"  &c.: — Held,  a  fatal  variance.  White  v. 
Burnby,  16  Law  J.,  Q.  B.,  156. 

Statute  of  Limitations.]  — In  an  action  of  cove- 
nant on  an  indenture,  a  plea  under  3  &  4  Will.  4, 
c.  42,  s.  3,  pleaded  in  bar  of  the  further  mainte- 
nance of  the  action,  that  the  cause  of  action 
accrued  more  than  twenty  years  before  the  plu- 
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nes  summons  with  which  defendant  was  served, 
and  that  that  writ  could  not,  according  to  2  Will. 
4  c  39,  s.  10,  be  connected  with  any  anterior  pro- 
cess, and  must  therefore  be  considered  as  the 
commencement  of  the  suit:— Held,  bad  on  spe- 
cial demurrer,  first,  as  being  only  an  argumenta- 
tive allegation  that  the  cause  of  action  accrued 
more  than  twenty  years  before  the  commencement 
of  the  suit.  Higgs  v.  Mortimer,  12  Jur.  249— Exch. 
Held,  secondly,  that  it  ought  not  to  have  been 
pleaded  in  bar  of  the  further  maintenance  of  the 
action.  Ib. 

In  debt  upon  a  covenant  to  a  plea  of  the  Statute 
of  Limitations,  (3  & 4  Will.  4,  c.  42),  a  replication, 
under  sect.  5,  that  defendant,  by  writing  signed  by 
him,  had  acknowledged  the  debt,  need  not  set  out 
the  writing.  Kempe  v.  Gibbon,  12  Jur.  697  ;  1 1 
L.  J.,Q.B.,  298. 

Pleadings.]  —  De  injuria  is  a  good  replication  to 
a  plea  of  fraud  in  an  action  on  a  covenant  contain- 
ed in  a  deed.  Washbourne  v.  Burrows.  5  Dowl. 
&  L.  105;  1  Exch.  Rep.  107. 

To  an  action  on  a  covenant  for  non-payment  of 
money,  defendant  pleaded  a  general  plea  of  fraud, 
to  which  plaintiff  replied  de  injuria.  Held,  a  good 
replication.  Washbourne  v.  Burrows,  1  Exch. 
Rep.  107;  16  Law  J.,  Exch.,  266. 

Evidence.] — A.,  by  deed,  covenanted  to  pay  B. 
a  certain  sum  of  money  on  a  certain  day.  Such 
deed  also  contained  an  assignment  by  A.  to  B.  of 
certain  goods,  &c.,  "  as  per  schedule."  In  an  ac- 
tion brought  for  a  breach  of  covenant  for  the  non- 
payment of  the  money,  and  non  est  factum  pleaded 
— Held,  that  it  was  not  necessary  for  the  plaintiff 
to  produce  the  schedule  referred  to  in  proof  of  his 
case.  Daines  v.  Heath,  11  Jur.  185;  16  Law  J., 
C.  P.,  117. 

Damages.] — Premises  were  demised  to  plaintiff 
and  others  for  a  term  of  years,  commencing  from 
March  1829,  and  with  covenants  by  plaintiff  to  re- 
pair and  also  to  insure  in  the  Protector  Fire  Insu- 
rance Office,  or  in  such  other  respectable  fire 
insurance  office,  in  London  or  Westminster,  as 
plaintiff  and  the  other  lessees  should  think  fit. 
The  demise  then  contained  a  proviso  for  re-entry 
in  case  of  breach  of  covenants.  By  a  lease,  dated 
the  30th  April,  1835,  plaintiff  underleased  the 
premises  to  defendants  for  a  term  short  of  the  ori- 
ginal term,  and  with  covenants  to  repair  and  insure 
precisely  the  same  as  those  in  the  original  lease 
to  plaintiff,  except  that  the  covenant  to  insure  was 
to  insure  in  the  Protector  Fire  Insurance  Office, 
or  in  such  other  respectable  fire  insurance  office, 
in  London  or  Westminster,  as  the  defendants 
should  think  fit.  Defendants  had  notice  of  the 
lease  to  plaintiff  and  of  its  contents.  The  cove- 
nants to  repair  and  insure  having  been  broken,  the 
plaintiff  was  ejected  by  the  superior  landlord  : — 
Held,  that  plaintiff'  was  not  entitled  to  recover 
against  defendants,  as  damages  for  breach  of  cove- 
nant, the  value  of  the  reversionary  interest  in  the 
term  which  fie  had  so  lost,  there  being  no  cove- 
nant by  defendants  to  indemnity.  Logan  v.  Hall, 
11  Jur.  804  ;  16  Law  J.,  C.  P.,  252. 

A.,  being  lessee  of  a  messuage  under  the  corpo- 
ration of  London,  demised  it,  in  1829,  to  B.,  C., 
and  D.,  for  twenty-one  years,  the  lessees  covenant- 
ing to  repair  and  to  insure,  in  the  sum  of  2500/.  at 
tin;  least,  in  the  Protector  Fire  Insurance  Office, 
or  MI  such  other  respectable  insurance  office  in 
l."!,d< MI  or  Westminster  as  B.,  C.,  and  D.,  (the  les- 
•ee«),  their  executors,  &c.,  should  think  fit,  with  a 
proviso  for  re-entry  for  breach  of  any  of  the  cove- 


nants. In  1835,  C.,  by  indenture,  granted  an  un- 
derlease to  E.  and  F.  for  the  residue  of  the  term 
wanting  one  day,  the  underlease  containing  the 
like  covenants  to  repair,  and  to  insure,  in  the 
sum  of  2500/.  at  the  least,  in  the  Protector  Fire 
Insurance  Office,  or  in  such  other  respectable 
fire  insurance  office  in  London  or  Westminster 
as  E.  and  F.,  their  executors,  &c.,  should  think 
fit,  and  also  a  proviso  for  re-entry  for  breach  of 
any  of  the  covenants.  The  messuage  being  out 
of  repair  and  uninsured,  the  executors  of  A., 
in  1843,  brought  ejectment  and  recovered  pos- 
session :  —  Held,  that  C.  was  not  entitled  tore- 
cover  against  E.  and  F.  the  value  of  his  reversion- 
ary interest,  the  loss  thereof  not  being  the  result 
of  their  breaches  of  covenant,  but  of  the  breaches 
of  covenants  by  C.,  to  which  covenants  they  were 
no  parties.  Logan  v.  Hall,  4  C.  B.  598. 

Held,  also,  that  the  execution  by  the  defendants 
of  the  indenture  of  underlease,  and  payment  of 
rent  thereunder  to  C.,  was  sufficient  evidence  for 
the  jury  that  C.  was  solely  entitled  to  the  rever- 
sion expectant  upon  the  determination  of  the  un- 
derlease. Ib. 


What  a  Breach.] — Defendant,  by  deed,  assigned 
to  plaintiff  his  business  as  a  surgeon  and  apothe- 
cary, carried  on  by  defendant  in  Park-street,  Cam- 
den  Town  ;  and  defendant  covenanted  that  he 
should  not  nor  would,  directly  or  indirectly,  by 
himself  or  in  co-partnership  with  any  other  person 
or  persons,  carry  on  or  exercise  his  practice  or 
profession  of  a  surgeon  and  apothecary,  or  either 
of  them,  either  by  residing  or  visiting  any  patient 
within  the  distance  of  three  miles  from  the  then 
place  of  business  of  the  defendant  in  Park-street 
aforesaid  ;  and  that,  in  case  of  any  breach  of  this 
covenant,  the  defendant  should  and  would  pay  to 
the  plantiff  the  full  sum  of  500Z.,  to  be  recovered 
against  the  defendant  as  and  for  liquidated  dam- 
ages, and  not  as  a  penalty.  After  the  execution 
of  this  deed,  the  defendant  attended  several  ladies 
in  their  confinements,  within  the  three  miles,  and, 
on  one  occasion,  received  a  sum  of  141.  14s.  for 
his  services  ;  but  he  attended  these  persons  with 
the  knowledge  and  consent  of  the  plaintiff,  in  con- 
sequence of  a  request  by  him  that  the  defendant 
should  for  a  time  continue  to  visit  the  patients,  to 
keep  the  connexion  together  ;  and  the  jury,  in  an 
action  on  the  covenant,  found  that  the  defendant, 
in  these  instances,  exercised  the  practice  and  pro- 
fession of  a  surgeon  for  the  purpose  of  assisting 
the  plaintiff: — Held,  that  the  above  facts  did  not 
constitute  a  breach  of  the  covenant.  Rawlinson 
v.  Clarke,  14  Mee.  &  W.  187. 

A  declaration  stated,  that,  by  an  indenture  be- 
tween the  plaintiff  J.  J.,  and  the  defendant,  the 
plaintiff  granted  to  the  defendant  all  the  coals  and 
mines  of  coals  under  a  certain  messuage  and 
lands  ;  that  the  defendant  covenanted  to  pay  to 
the  plaintiff,  as  the  price  of  the  coal  so  granted, 
40/.  for  every  statute  acre  of  the  said  coal  which 
should  be  found  under  the  said  messuage  and  lands  ; 
and  until  the  said  price  for  the  said  coal  should  be 
fully  paid,  to  pay  to  the  plaintiffs  40/.,  part  of  the 
said  price,  in  each  year,  by  two  equal  instalments, 
on  the  3d  of  January,  and  the  3d  of  July,  and 
whether  the  whole  of  an  acre  of  the  said  coal 
should,  in  every  such  year,  be  gotten  or  not;  that, 
at  the  making  of  the  said  indenture,  there  were 
under  the  said  messuage  and  lands,  divers,  to  wit, 
fourteen  acres  of  the  said  coal  ;  and  that  thirteen 
acres  of  the  said  coal  still  remained  under  the 
said  messuage  and  lands  ;  and  that  a  sum  of  money, 
to  wit,  40J.  lor  two  of  the  half  yearly  instalments 
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of  the  said  price  for  the  coal  aforesaid,  became 
and  was  due,  and  still  was  in  arrear  and  unpaid  : 
— Held,  that,  as  the  finding  of  the  coals  was  a 
condition  precedent  to  the  defendant's  obligation 
to  pay,  the  declaration  was  bad  in  arrest  of  judg- 
ment, for  not  averring  that  coals  had  been  found. 
Jowctt  v.  Spencer,  15  Law  J.,  N.  S.,  Exch.,  347. 

A  defendant  covenanted  that  he  would  pay  over 
the  first  fruits  and  proceeds,  which  should  be  first 
realized  and  be  at  his  disposition  under  a  seques- 
tration, forthwith  upon  the  receipt  thereof,  to  the 
plaintiff.  In  an  action  upon  the  covenant,  the 
declaration  stated,  that,  although  divers  first  fruits 
and  proceeds  were  realized,  and  at  defendant's 
disposition,  yet,  that  defendant  had  not  paid  them 
over: — Held  sufficient,  and  that  it  was  not  neces- 
sary to  aver  a  receipt  of  them  by  defendant. 
Smith  v.  Nesbitt,  2  C.  B.  2S6 ;  15  Law  J.,  N.  S., 
C.  P.,  9. 

Breach  of,  when  excused.]  — Land  was  demised  to 
trustees  for  parish  B.,  they  covenanting  to  build  a 
workhouse  thereon,  and  to  use,  occupy,  possess, 
and  enjoy  the  premises,  for  the  sole  use,  mainte- 
nance, and  support  of  the  poor  of  B.,  and  not  to 
convert  the  building  or  the  land,  or  employ  the 
profits  thereof,  to  any  other  use,  intent,  or  pur- 
pose, whatsoever.  Proviso  for  re-entry  on  breach 
of  the  covenant.  The  house  was  built,  and  to- 
gether with  the  land  used  agreeably  to  the  cove- 
nant. Afterwards  stat.  4  &  5  Will.  4,  c.  76,  passed, 
and  the  poor  law  commissioners  incorporated 
parish  B.  in  a  union,  and  removed  all  the  paupers 
to  the  union  workhouse.  The  workhouse  of  B. 
became  uninhabited,  and  was  locked  up,  and  the 
land  was  let  at  a  rack  rent,  which  was  applied  in 
aid  of  the  poor  rates.  On  ejectment  brought 
(three  years  afterwards)  for  breach  of  the  cove- 
nant,— Held,  that  no  breach  of  the  covenant  ap- 
peared ;  but,  semble,  that  a  breach  caused  by  the 
compulsory  operation  of  the  statute  would  have 
been  thereby  excused.  Doe  d.  Anglesea  (Lord)  v. 
Rugeley  (Churchwardens),  6  Q.  B.  107. 

Covenants  with  Landlord  and  Tenant.} — See 
LANDLORD  AND  TENANT. 

Qf  Insurance.}  —  See  INSURANCE. 

CREDITORS'  SUIT. 

Decree  in  a  suit  by  a  creditor,  directing  inqui- 
ries as  to  the  debt,  reversed  and  bill  retained  for 
a  year,  with  liberty  to  bring  an  action.  Watsonv. 
Parker,  1  Cooper,  54. 

A  bond  creditor  proved  his  debt  under  a  decree 
in  a  creditors'  suit;  he  also  claimed  to  have  an 
equitable  mortgage  for  the  amount.  The  matter 
stood  over  to  amend  his  charge,  &c.  He  neglected 
to  do  so,  and  was  reported  a  bond  creditor  only. 
The  estate  was  sold,  the  money  paid  into  court, 
and  an  apportionment  directed.  Nine  years  after- 
wards, his  personal  representative  presented  a 
petition  for  liberty  to  go  in  and  establish  his  mort- 
gage, alleging  that  he  had  recently  discovered 
that  the  charge  had  not  been  amended  :  it  was  dis- 
missed with  costs.  Cattellv.  Simons,  SBeav.  243. 

Bill  by  a  separate  creditor  of  a  deceased  part- 
ner, sustained,  under  the  circumstances  of  the 
case,  against  the  representative  of  the  deceased 
partner,  jointly  with  the  surviving  partner.  New- 
land  v.  Champion,  2  Coll.  C.  C.  46  A.  D.,  1748. 

Creditor,  whose  debt  is  voluntary,  riling  a  bill 
on  behalf  of  himself  and  all  other  creditors.  Wat- 
son v.  Parker,  1  Cooper,  66. 

Under  a  decree  in  a  creditor's  suit,  the  real 


estates  of  a  debtor  who  had  died  intestate,  leaving 
an  infant  his  heir,  were  ordered  to  be  sold.  The 
estates  were  accordingly  sold  by  auction  in  lots. 
Under  the  conditions  of  sale  was  this  note — "N. 
B. — This  sale  is  made  by  an  order  of  the  Court  of 
Chancery,  &c.,  and  the  property  being  vested  in 
an  infant,  the  purchaser  will  have  no  covenants  for 
title."  A.  purchased  one  of  the  lots: — Held,  that 
the  costs  attending  the  settling  of  the  deed  of  con- 
veyance from  the  infant  to  A.,  by  the  Master,  by 
reason  of  the  infancy  of  the  heir,  ought  to  be 
borne  by  the  intestate's  estate,  and  not  by  A. 
Brown  v.  Lake,  15  Law  J.,  N.  S.,  34 — V.  C.  K.  B. 
Where  a  bill  was  filed  against  an  executor  and 
universal  devisee  of  the  estate  of  a  party,  who,  as 
trustee,  had  committed  a  breach  of  trust  by  selling 
out  stock  to  which  the  plaintiff  was  entitled  for 
life,  with  remainder  to  his  children,  and  the  bill 
prayed  an  account  of  the  real  and  personal  assets 
of  the  party  who  had  committed  the  breach  of 
trust,  the  court,  on  a  motion  for  payment  of  the 
balance  of  such  real  and  personal  estate,  admitted 
by  the  defendant  to  be  in  his  hands,  into  court,  re- 
fused to  make  the  order,  the  bill  not  being  one 
framed  as  in  a  creditor's  suit;  but,  by  consent, 
made  a  special  order.  Reeve  v.  Goodwin,  10  Jur. 
1050— V.  C.  K.  B. 

In  the  case  of  a  mortgage  of  an  estate,  accom- 
panied by  the  mortgagor's  bond  and  covenant  to 
pay  the  amount  advanced,  the  mortgagee,  after 
absolute  foreclosure  and  subsequent  sale  by  him 
of  the  estate,  for  less  than  the  amount  due  to  him, 
will  not  be  permitted  to  go  in  under  a  decree  for 
administering  the  deceased  mortgagor's  estate, 
and  prove  for  the  deficiency.  Lockhart  v.  Hardy, 
15  Law  J.,  N.  S.,  M.  R.,  347. 

A  creditor's  suit  was  instituted  against  the 
executors  of  a  person  who,  upon  the  marriage  Oi 
A.,  had  covenanted  (as  was  alleged)  to  settle  a 
sum  of  stock  upon  certain  trusts,  under  which  A. 
had  become  absolutely  entitled.  No  stock  was 
settled  according  to  the  agreement.  The  deed 
was  not  produced,  and  in  order  to  obtain  the 
benefit  of  A.'s  evidence  respecting  it,  he  assigned 
all  his  interest  to  the  plaintiff,  without  considera- 
tion. The  attesting  witness  to  the  deed  was  not 
produced,  nor  was  any  satisfactory  proof  of  the 
death  given.  The  court  refused  to  grant  any  re- 
ference respecting  the  execution  of  the  alleged 
deed,  but  retained  the  bill  for  a  year,  with  liberty 
to  proceed  at  law.  The  evidence  of  A.  was  re- 
jected by  the  court  below,  and  admitted  de  bene 
esse  by  the  Lord  Chancellor.  Watson  v.  Parker, 
15  Law  J.,  N.  S.,  L.  C.,  400. 

Where  a  decree  in  a  creditor's  suit  is  so  framed, 
that  no  accounts  of  debts  and  assets  are  to  be 
taken,  except  in  the  event  of  the  plaintiff's  secu- 
rity proving  deficient,  the  court  will  not  restrain  a 
judgment  creditor  from  proceeding  at  law.  Ranken 
v.  Harwood,  15  Law  J.,  N.  S.,  V.  C.  W.,  446. 

CRIMINAL    CONVERSATION  —  See    HUSBAND 
AND  WIFE. 


CRIMINAL 


INFORMATION  —  See     CRIMINAL 
LAW. 


CRIMINAL  LAW. 

Central  Criminal  Court.] — An  indictment  found 
at  the  Central  Criminal  Court,  and  moved  by  ccr- 
tiorari  into  the  Queen's  Bench,  was  tried  by  a 
Middlesex  jury,  before  the  passing  of  stat.  9  &  10 
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Viet.  c.  24,  s.  3.  The  indictment,  besides  the 
venue  "within  the  jurisdiction  of  the  Central 
Criminal  Court,"  had  an  allegation  that  the  offence 
was  committed  in  Middlesex  : — Held,  that,  under 
the  act  constituting  the  Central  Criminal  Court 
there  was  no  mis-trial.  Reg.  v.  Hunt,  11  Jur.  822 
_Q.  B. 

In  a  prosecution  at  the  Central  Criminal  ^Court 
for  puolishing  a  libel,  it  is  not  necessary,  for  the 
purpose  of  giving  jurisdiction,  that  the  prosecutor 
should  have  entered  into  recognizance,  or  that  the 
defendant  should  have  been  in  custody,  or  be 
bound  to  appear  according  to  sect.  13  of  stat.  4  & 
5  Will.  4,  c.  36.  Reg.  v.  Gregory,  7  Q.  B.  274. 

In  the  margin  of  an  indictment  for  publishing  a 
libel,  the  venue  was  "Central  Criminal  Court,  to 
wit;"  in  the  body  the  offence  was  laid  to  have 
been  committed  "  at  the  parish  of  St.  Mary-le- 
Strand,  in  the  county  of  Middlesex,  within  the 
jurisdiction  of  the  Central  Criminal  Court :>' — 
Held,  that  the  bill  was  properly  found  by  the 
grand  jury  of  the  Central  Criminal  Court,  and,  on 
certiorari,  might  be  removed  to  the  Court  of 
Queen's  Bench  at  Westminster,  and  judgment  be 
pronounced  by  this  Court  on  the  defendant  there 
withdrawing  his  plea  of  not  guilty.  Ib. 

An  indictment  preferred  and  found  at  the  Cen- 
tral Criminal  Court  described  the  defendants  as 
late  of  the  parish  of  M.,  in  the  county  of  Middle- 
sex, and  alleged  the  offence  to  have  been  commit- 
ted at  the  parish  aforesaid,  in  the  county  afore- 
said, and  within  the  jurisdiction  aforesaid.  This 
indictment  was  removed  by  certiorari,  before  the 
passing  of  the  statute  9  &  10  Viet.  c.  24,  and  was 
tried  in  the  Court  of  Queen's  Bench  by  a  Middle- 
sex jury  : — Held,  that  the  bill,  having  been  found 
by  a  competent  authority,  and  showing  an  offence 
committed  in  Middlesex,  was  properly  tried  in 
Middlesex,  by  a  jury  of  that  county.  Reg.  v.  Hunt, 
17  L.  J.,  M.  C.,  14— Q.  B. 

Offences  relating  to  the  Revenue.] — It  is  an 
offence  under  the  5  &  6  Viet.  c.  93,  for  a  dealer  to 
have  in  his  possession  adulterated  tobacco;  and 
personal  knowledge  that  it  was  adulterated,  is  not 
necessary  to  constitute  the  offence.  Reg.  v.  Wood- 
row,  2  New  Sess.  Cas.  346 — Exch. 

Offences  at  Sea  and  Abroad.] — Under  the  stat. 
33  Hen.  8,  c.  23,  a  British  subject  was  triable  in 
this  country  for  the  murder  of  another  British  sub- 
ject committed  on  land  within  the  territory  of  a 
foreign  independent  kingdom.  Rex  v.  Sawyer,  2 
Car.  &  K.  101 — Ellenborough,  Chambre,  and 
Wood. 

In  such  a  case,  the  indictment  sufficiently  show- 
ed the  parties  to  be  British  subjects,  by  stating  in 
the  usual  manner,  that  the  deceased  was  in  the 
peace  of  the  king,  and  concluding  against  the 
peace  of  the  king.  Ib. 

Such  an  indictment  need  not  conclude  contra 
formam  statuti.  Ib. 

In  an  indictment  preferred  at  the  assizes  for  a 
felony  committed  on  the  high  seas,  it  is  sufficient 
to  allege  that  the  offence  was  committed  on  the 
high  seas,  without  also  averring  that  the  offence 
was  committed  within  the  jurisdiction  of  the  ad- 
miralty. Reg.  v.  Jones,  2  Car.  &  K.  165;  1  Den. 
C.C.  R.  101. 

On  the  trial  of  Brazilians  for  the  murder  of  P., 
it  appeared,  that  a  British  cruiser,  engaged  in  the 
pr.-vention  of  the  slave  trade,  manned  two  boats, 
and  sent  them,  commanded  by  a  lieutenant,  to 
board  the  Brazilian  ship  F.:  he  did  so,  and  find- 


ing her  fitted  up  for  slaves,  but  with  no  slaves  on 
board,  took  her.  After  this,  the  lieutenant  in  the 
ship  F.  chased  the  ship  E.,  also  Brazilian,  and 
sent  a  boat  with  P.,  who  was  a  midshipman,  to 
board  her.  She  had  slaves  on  board,  and  was 
captured,  and  part  of  her  crew  put  on  board  the 
F.,  and  left  there,  with  the  captain  and  cook  of 
the  F.,  as  prisoners  in  charge  of  P.  and  British 
seamen.  Neither  the  boats  nor  the  F.,  after  she 
was  taken,  had  any  instructions  on  board,  but  the 
cruiser  had.  Such  of  the  crew  of  the  E.  as  were 
thus  put  on  board  the  F.,  and  the  cook  of  the  F., 
all  Brazilians,  rose  on  P.  and  the  British  seamen 
and  killed  them  all ;  but  the  captain  of  the  F. 
would  not  join  in  the  transaction.  It  was  con- 
tended for  the  prosecution,  that  the  F.  and  E.  were 
legally  taken  under  the  stats.  5  Geo.  3,  c.  113, 
and  7  &  8  Geo.  4,  c.  74,  and  the  Portuguese  and 
Brazilian  treaties  as  to  slave  trading  ;  and  that  the 
prisoners  were  in  lawful  custody,  and  the  ship  F. 
in  the  lawful  custody  of  the  Queen's  officers.  The 
prisoners  were  convicted  of  the  murder,  but  the 
majority  of  the  judges  held  the  conviction  wrong, 
on  the  ground  of  want  of  jurisdiction  in  an  English 
court  to  try  an  offence  committed  on  board  the 
F.;  and  that,  if  the  lawful  possession  of  that  vessel 
by  the  British  Crown  through  its  officers  would  be 
sufficient  to  give  jurisdiction,  there  was  no  evi- 
dence brought  before  the  court  at  the  trial  to  show 
that  the  possession  was  lawful.  Reg.  v.  Serva, 
2  Car.  &  K.  53 ;  1  Den.  C.  C.  R.  104. 

Husband  and  Wife  —  Presumed  Coercion  of 
Wife.] — When  stolen  goods  are  found  in  a  man's 
house,  and  his  wife,  in  his  presence,  makes  a 
statement  exonerating  him,  and  criminating  her- 
self,— Semble,  that,  with  respect  to  the  admissi- 
bility  of  this  statement  in  evidence  against  her,  it 
may  be  a  question  whether  the  doctrine  of  pre- 
sumed coercion  does  not  apply.  Reg.  v. Laugher, 
2  Car.  &  K.  225. 

Bigamy.] — In  a  case  of  bigamy  where  the  first 
marriage  was  solemnized  in  a  chapel,  it  is  neces- 
sary to  show  either  that  the  chapel  was  one  in 
which  banns  had  been  usually  published  before 
the  stat.  26  Geo.  3,  c.  33,  or  that  the  chapel  was 
built  and  consecrated  after  that  act,  and  before 
the  stat.  6  Geo.  4,  c.  92  ;  and  proof  that  marriages 
have  been  solemnized  there  for  the  last  twenty 
years  is  not  sufficient  for  this  purpose.  Reg.  v. 
Bowen,  2  Car.  &  K.  227— Platt. 

In  an  indictment  for  bigamy  under  stat.  35 
Geo.  3,  c.  67,  s.  1,  (and  see  stat.  9  Geo.  4,  c.  31, 
s.  22),  averments,  that  the  defendant  married  A., 
and  afterwards  feloniously  took  to  wife  and  was 
married  to  C.,  "  the  said  A.,  his  former  wife, 
being  then  alive,"  sufficiently  charges  the  offence, 
without  any  further  allegation  that  the  defendant 
was  still  married  to  A.  when  the  alleged  offence 
was  committed.  Judgment,  after  conviction  on 
such  indictment,  that  the  defendant  be  transport- 
ed, &c.  to  such  place  as  his  Majesty,  with  the  ad- 
vice of  his  privy  council,  shall  think  fit  to  declare 
and  appoint,  pursuant  to  the  statute  in  such  case 
made  and  provided,  was  held  good  on  writ  of 
error.  Murray  v.  Reg.  (in  error),  7  Q.  B.  700. 

In  an  indictment  for  bigamy,  where  the  first 
marriage  was  solemnized  under  the  provisions  of 
stat.  6  &  7  Will.  4,  c.  85,  the  certificate  authorized 
by  that  act  and  stat.  6  &  7  Will.  4,  c.  86,  s.  38, 
coupled  with  the  identity  of  the  parties,  is  suffi- 
cient prima  facie  evidence  of  such  marriage.  Reg. 
v.  Haii'es,  1  Den.  C.  C.  R.  270. 

On  an  indictment  for  bigamy,  it  is  not  necessary 
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to  put  the  original  register  in  evidence  to  prove  a 
marriage.  Sayer  v.  Glossop,  12  Jur.  465 — Exch. — 
Parke. 

The  5  &  6  Will.  4,  c.  54,  renders  absolutely 
void  all  marriages  solemnized  after  the  time  of  its 
passing  between  persons  within  the  prohibited 
degrees,  and  which  were  previously  voidable  only 
by  sentence  of  the  Ecclesiastical  Court  pronounced 
during  the  life  of  both  parties.  Reg.  v.  Chad- 
wicke,  (in  error),  12  Jur.  174;  17  L.  J.,  M.  C.,  33 
— Q.  B. 

Therefore,  a  marriage  with  deceased  wife's 
sister  contracted  after  the  passing  of  that  act  is 
absolutely  void.  Ib. 

The  "  prohibited  degrees  of  consanguinity  and 
affinity"  in  5  &  6  Will.  4,  c.  54,  refer  to  the  deci- 
sions of  the  Ecclesiastical  Courts  at  that  time.  Ib. 

"  The  degrees  prohibited  by  God's  law,"  in  32 
Hen.  8,  c.  38,  are  those  enumerated  in  25  Hen.  8, 
c.  22,  and  28  Hen.  8,  c.  7.  Ib. 

Murder.]  —  [By  9  &  10  Viet.  c.  62,  it  shall  not 
be  necessary  in  any  indictment  for  homicide  to  allege 
the  value  of  the  instrument  which  caused  the  death  of 
the  deceased,  or  to  allege  that  the  same  was  of  no 
value.] 

An  indictment  for  murder  charged  A.  with  giv- 
ing a  mortal  wound  to  B.  G.  on  the  27th  of  May, 
of  which  wound  B.  G.  died  on  the  29th  of  May ; 
and  that  Y.  and  Z.,  on  the  day  and  year  first  afore- 
said, were  present,  aiding  and  abetting  A.  the 
felony  aforesaid  to  do  and  commit.  The  jury 
found  all  the  prisoners  guilty  of  manslaughter ; 
and  it  was  objected  for  Y.  and  Z.,  that  the  felony 
of  A.  was  not  complete  till  the  death  of  B.  G.; 
but  the  judges  held  the  conviction  right.  Reg.  v. 
0' Brian,  2  Car.  &  K.  115 ;  1  Den.  C.  C.  R.  9. 

In  one  count  of  an  indictment  for  murder,  the 
death  was  stated  to  be  by  a  blow  of  a  stick,  and, 
in  another,  by  the  throwing  of  a  stone.  The  jury 
found  the  prisoners  guilty  of  manslaughter,  gene- 
rally, on  both  counts,  and  the  judges  held  the 
conviction  right,  and  that  judgment  could  be  given 
upon  it; — and  semble,  that  these  are  not  incon- 
sistent statements  of  the  modes  of  death ;  but 
that,  if  they  had  been  so,  no  judgment  could  have 
been  given  on  this  verdict.  Ib. 

An  indictment  for  murder  charged,  that  the 
death  of  the  deceased  was  caused  by  a  mortal 
wound  of  the  head,  inflicted  with  a  swingle.  It 
was  proved  that  the  death  was  caused  by  a  blow 
on  the  head  by  a  piece  of  wood,  and  that  the  ex- 
ternal skin  was  not  broken,  but  that  there  was 
extravasation  of  blood,  pressing  on  the  brain,  and 
a  collection  of  blood  between  the  scalp  and  the 
brain.  The  surgeon  stated  this  to  be  a  contused 
wound,  with  effusion  of  blood: — Held,  by  the 
fifteen  judges,  that  the  evidence  supported  the 
indictment.  Reg.  v.  Warman,  2  Car.  &  K.  195. 

A.  and  B.  were  indicted  for  the  murder  of  C., 
by  shooting  him  with  a  gun.  In  the  first  count  A. 
was  charged  as  principal  in  the  first  degree,  B.  as 
present  aiding  and  abetting  him.  In  the  second 
count,  B.  as  principal  in  the  first  degree,  A.  as 
aiding  and  abetting.  The  jury  convicted  both, 
but  said  that  they  were  not  satisfied  as  to  which 
fired  the  gun  : — Held,  first,  that  the  jury  were  not 
bound  to  find  the  prisoners  guilty  of  one  or  other 
of  the  counts  only.  Reg.  v.  Dowing,  1  Den.  C.  C. 
R.  52. 

Held,  secondly,  that,  notwithstanding  the  word 
"  afterwards"  in  the  second  count,  both  the  counts 


related  substantially  to  the  same  person  killed  and 
to   one  killing,  and  might  have  been  transposed 

without  any  alteration  of  time  or  meaning.     Ib 

Maule,  J.,  dissentiente. 

Indictment  stated,  that  the  prisoner,  a  single 
woman,  on  the  27th  of  August,  1844,  brought 
forth  a  male  child  alive  ;  that  she  afterwards,  to 
wit,  on  the  day  and  year  aforesaid,  killed  this 
child.  Objection,  that  the  judgment  ought  to 
have  stated  the  name  of  the  child,  or  that  its 
name  was  unknown  to  the  jurors,  overruled  by 
Coleridge,  J.,  at  the  trial,  on  the  ground  that  there 
was  no  presumption,  from  the  mere  fact  of  birth, 
that  the  child  had  a  name,  it  being  a  bastard ;  that 
the  indictment  afforded  no  presumption  of  its  hav- 
ing acquired  a  name  by  reputation  or  baptism; 
that  an  averment  that  the  name  was  unknown  im- 
plied the  acquisition  of  some  name  : — Conviction 
held  right.  Reg.  v.  Willis,  1  Den.  C.  C.  R.  80. 

Two  prisoners  were  indicted  for  murder.  The 
first  count  of  the  indictment  charged  that  P.  D. 
and  C.  P.,  on  &c.,  at  &c.,  in  and  upon  one  W.  C. 
did  make  an  assault,  and  that  P.  D.  with  a  gun 
shot  W.  C.,  giving  him  a  mortal  wound,  &c.,  of 
which  he  died,  and  that  C.  P.  was  feloniously  pre- 
sent, aiding  and  abetting,  and  so  the  jurors,  &c.  do 
say,  that  the  said  P.  D.  and  C.  P.  feloniously,  &c. 
did  murder  W.  C.  The  second  count  charged 
that  both  the  prisoners  "  afterwards,  to  wit,  upon 
the  same  day  in  the  year  aforesaid,  with  force  and 
arms,  at  the  parish  aforesaid,  in  and  upon  the 
said  W.  C.  did  make  an  assault,"  and  that  C.  P. 
with  a  gun  shot  W.  C.,  giving  him  a  mortal  wound, 
of  which  he  died,  and  so,  &c.  P.  D.  and  C.  P.  did 
murder  the  said  W.  C.  The  jury  found  both  the 
prisoners  guilty,  but  were  not  satisfied  as  to  which 
fired  the  gun: — Held,  by  the  fifteen  judges,  that 
the  conviction  was  right;  and  that  as  each  count 
was  good,  and  the  same  evidence  would  support 
either  count,  it  was  not  essential  that  the  jury 
should  find  which  of  the  prisoners  fired  the  gun. 
Reg.  v.  Downing,  2  Car.  &  K.  382. 

On  a  trial  for  murder  by  poisoning,  statements 
made  by  the  deceased  in  conversation  shortly  be- 
fore the  time  at  which  the  poison  is  supposed  to 
have  been  administered,  are  evidence  to  prove  the 
state  of  his  health  at  that  time.  Reg.  v.  Johnson, 
2  Car.  &  K.  354— Alderson. 

An  indictment  for  murder  charged  that  the 
prisoner  a  certain  musket  loaded  with  gunpowder 
and  a  leaden  bullet  to,  against,  and  upon  M.  G., 
feloniously,  &c.  "  did  shoot,  discharge,  and  send 
forth;  and  that  he,  with  the  leaden  bullet  afore- 
said, out  of  the  musket  aforesaid,  then  and  there 
by  the  force  of  the  gunpowder  so  shot,  discharged, 
and  sent  forth  as  aforesaid,"  the  said  G.  M.  did 
strike,  &c.: — Held  by  the  judges  good,  and  that 
the  words  "  send  forth,"  and  the  other  added 
words  which  do  not  occur  in  the  usual  form,  might 
be  rejected  as  surplusage.  Reg.  v.  Stokes,  2  C. 
&  K.  536;  17  L.  J.,  M.  C.,  116— C.  C.  R. 

An  indictment  for  murder  by  inflicting  a  mortal 
wound,  is  supported  by  proof  of  a  blow  which 
caused  an  internal  breach  of  the  skin,  though  ex- 
ternally there  was  only  the  appearance  of  a  bruise. 
Reg.  v.  Warman,  1  Den.  C.  C.  R.  163. 

Quaere,  whether  such  an  allegation  would  have 
been  sufficient  in  an  indictment  on  the  statute  for 
cutting  or  wounding  with  intent  to  murder?  lt>. 

Feloniously  administering  Poison.] — An  attempt 
by  A.  to  administer  poison  to  B.  through  the 
agency  of  C.,  under  such  circumstances  that  C. 
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would  have  been  the  sole  principal  felon,  had  the 
poison  been  administered,  and  A.  an  accessory 
before  the  fact,  is  not  such  an  attempt  as  renders 
A.  liable  to  be  indicted  under  the  stat.  7  Will.  4, 
&  1  Viet.  c.  85,  s.  3.  Reg.  v.  Williams,  1  Den. 
C.  C.  R.  39. 

Manslaughter.'}  —  If  each  of  two  persons  be 
driving  a  cart  at  a  dangerous  and  furious  rate,  and 
they  ue  inviting  each  other  to  drive  at  a  dangerous 
and  furious  rate  along  a  turnpike  road,  and  one  of 
the  carts  run  over  a  man  and  kill  him,  each  of  the 
two  persons  is  guilty  of  manslaughter ;  and  it  is 
no  ground  of  defence  that  the  death  was  partly 
caused  by  the  negligence  of  the  deceased  himself, 
or  that  he  was  either  deaf  or  dumb  at  the  time. 
Reg.  v.  Swindall,  2  Car.  &  K.  230— Pollock. 

Generally,  it  may  be  laid  down,  that,  where  one 
by  his  negligence  has  contributed  to  the  death  of 
another,  he  is  guilty  of  manslaughter.  Ib. 

If  it  be  the  duty  of  a  person,  as  a  ground  bailiff 
of  a  mine,  to  cause  the  mine  to  be  properly  ven- 
tilated by  causing  air-headings  to  be  put  up  where 
necessary,  and  by  reason  of  his  omission  in  this 
respect  another  be  killed  by  an  explosion  of  fire- 
damp,  such  person  is  guilty  of  manslaughter,  if 
by  such  his  omission  he  was  guilty  of  a  want  of 
ordinary  and  reasonable  precaution,  and  if  it  was 
his  plain  and  ordinary  duty  to  have  caused  an 
air-heading  to  have  been  made,  and  a  man  using 
reasonable  diligence  would  have  done  it.  Reg.  v. 
Haines,  2  Car.  &  K.  368— Maule. 

It  is  no  defence  in  a  case  of  manslaughter  that  the 
death  of  the  deceased  was  caused  by  the  negli- 
gence of  others  as  well  as  by  that  of  the  prisoner; 
for  if  the  death  of  a  deceased  be  caused  partly  by 
the  negligence  of  the  prisoner  and  partly  by  the 
negligence  of  others,  the  prisoner  and  all  those 
others  are  guilty  of  manslaughter.  76. 

Where  an  engineer  who  had  charge  of  an  engine 
which  was  worked  for  the  purpose  of  keeping  up 
a  supply  of  pure  air  in  a  mine  neglected  his  duty, 
so  that  the  engine  stopped,  and  the  mine  thereby 
became  charged  with  foul  air,  which  afterwards 
exploded  and  caused  the  death  of  one  of  the 
miners  : — Held,  that  in  such  a  case  the  engineer 
could  not  be  convicted  of  manslaughter  on  an  in- 
dictment which  did  not  allege  a  duty  in  him  which 
he  had  neglected  to  perform.  Reg.  v.  Barrett,  2 
Car.  &  K.  343— Wightman. 

A  prisoner  indicted  for  manslaughter  was  proved 
to  have  assaulted  the  deceased  some  time  before 
her  death  ;  but  the  surgeon  who  examined  the 
deceased  after  death  was  of  opinion  that  her  death 
was  owing  entirely  to  natural  causes  : — Held,  that 
in  such  a  case  the  jury  could  not  find  the  prisoner 
guilty  of  an  assault  under  7  Will.  4  &  1  Viet.  c. 
85,  s.  11.  Regv.  Connor,  2  C.  &K.  518— Pollock. 

Malicious  Injuries.} — The  9  &  10  Viet.  c.  25,  is 
the  new  enactment  for  preventing  malicious  in- 
juries to  persons  and  property  by  fire,  or  by  explosive 
or  destructive  substances.] 

Boiling  water  is  a  destructive  matter  within  the 
5th  section  of  the  stat.  1  Viet.  c.  85.  Reg.  v.  Craw- 
ford, 2  Car.  &  K.  129— Rolfe. 

A  woman  pouring  boiling  water  over  the  face  and 
into  the  ear  of  her  husband  while  he  was  asleep, 
whereby  he  was  temporarily  blind,  and  perma- 
nently deaf  on  one  side, — Held,  that  she  might  be 
convicted  of  felony  under  the  stat.  1  Viet.  c.  85, 
8.5.  Ib. 

Rape  and  Carnal  Abuse  of  Children.] — In  a  case 
of  carnally  knowing  and  abusing  a  girl  under  ten 


years  old,  it  appeared,  on  an  application  on  the 
part  of  the  prosecution,  to  postpone  the  trial,  that 
the  girl  was  only  six  years  old,  and,  by  reason  of 
her  age,  quite  incompetent  to  take  an  oath  : — Held, 
that  the  trial  ought  not  to  be  postponed  in  order 
that  the  child  might  be  instructed  as  to  the  nature 
of  an  oath ;  but  that  there  might  be  cases  of 
children  of  more  matured  intellect,  e.  g.  often  or 
twelve  years  old,  who  might  be  from  neglected 
education  incapable  of  being  sworn,  in  which  such 
a  postponement  might  be  proper.  Reg.  v.  Nicholas, 
2  Car.  &  K.  246— Pollock. 

Where  in  such  a  case  the  child,  from  her  tender 
age,  was  incompetent  to  be  sworn,  the  judge  would 
not  receive  evidence  of  what  the  child  stated  to 
her  mother  shortly  after  the  alleged  offence  took 
place,  nor  allow  the  mother  to  prove  that  the  child 
mentioned  to  her  the  name  of  any  particular  per- 

n.     Ib. 

The  prisoner  was  indicted  under  the  stat.  9  Geo. 
4,  c.  31,  s.  17,  for  carnally  knowing  and  abusing  a 
jirl  above  ten  and  below  twelve  years  of  age  (a 
misdemeanor).  There  was  evidence  that  the  act 
was  done  by  force  and  against  her  will.  The  jury 
found  the  prisoner  guilty  : — Held,  conviction  right. 
Reg.  v.  Neale,  1  Den.  C.  C.  R.  36. 

Prisoner  gave  a  girl,  thirteen  years  of  age, 
liquor,  for  the  purpose  of  exciting  her  ;  she  became 
quite  drunk  ;  and  when  she  was  in  a  state  of  in- 
sensibility, he  violated  her  : — Held,  a  rape.  Reg. 
v.  Camplin,  1  Den.  C.  C.  R.  89. 

Semble,  that  on  an  indictment  for  carnally 
knowing  and  abusing  a  female  child  under  the  age 
of  ten  years,  which  does  not  charge  any  assault, 
the  prisoner  cannot  be  convicted  of  an  assault 
under  the  llth  section  of  the  stat.  7  Will.  4  &  1 
Viet.  c.  85.  Reg.  v.  Holcroft,  2  Car.  &  K.  341— 
Wightman  and  Cresswell. 

Misconduct  of  Medical  Practitioners.]  — An  in- 
dictment against  a  medical  practitioner  charged 
that  he  made  divers  assaults  on  the  deceased,  a 
patient,  and  applied  wet  clothes  to  his  body,  and 
caused  him  to  be  put  in  baths  : — Held,  that  this 
was  a  proper  mode  of  laying  the  offence,  although 
all  that  was  done  was  by  the  consent  of  the 
deceased  ;  and  that  the  indictment  need  not  charge 
an  undertaking  to  perform  a  cure,  and  a  felonious 
breach  of  duty.  Reg.  v.  Ellis,  2  Car.  &  K.  470 — 
Tindal  and  Rolfe, 

An  indictment  for  manslaughter  charged  that  J. 
E.  caused  R.  D.  to  become  mortally  sick,  of  which 
mortal  sickness,  especially  of  a  mortal  congestion 
of  the  lungs  and  heart,  occasioned  by  the  means 
aforesaid,  he  died: — Held,  that  this  properly 
charged  a  death  from  a  mortal  congestion  caused 
by  those  means.  K. 

Abandoning  Children.] — An  indictment  which 
charges  a  party  with  abandoning  a  child  with  the 
intent  to  burden  a  particular  parish  with  its  main- 
tenance, is  not  supported  by  proof  that  the  child 
was  deposited  by  the  accused  in  the  parish  in  a 
secret  place  where  it  was  not  likely  to  be  found. 
Reg.  v.  Renshaw,  11  Jur.  615— N.  P.  C.— Parke. 

Qusere,  whether  an  indictment  is  good  which 
charges  that  a  female  abandoned  her  child,  either 
with  intent  that  it  should  die,  or  to  burden  a  par- 
ticular parish  with  its  maintenance  ?  Ib. 

A  female  abandoned  her  infant  child,  having 
first  deposited  it  in  the  bottom  of  a  dry  ditch 
among  some  nettles,  by  which  it  was  not  hurt; 
and,  in  consequence  of  being  shortly  afterwards 
found  by  other  persons,  had  not  experienced  any 
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inconvenience  from  the  exposure: — Held,  that 
she  could  not  be  convicted  either  of  an  assault 
with  intent  to  murder  the  child  or  of  a  common 
assault.  Ib. 

Quaere,  if  a  count  for  a  common  assault  could 
have  been  supported,  if  the  child  had  been  hurt 
by  passing  through  the  nettles  ?  Ib. 

Robbery  and  Stealing  from  the  Person.} — An 
indictment  for  robbery  charged,  that  A.  and  B. 
together  assaulted  C.,  and  robbed  him  of  his 
watch.  At  the  trial  C.  did  not  appear,  and  there 
was  no  evidence  of  the  felony,  but  a  witness  saw 
C.  on  the  ground  on  the  night  in  question,  and 
several  persons  round  him  abusing  him,  and  this 
witness  saw  A.  strike  C.  The  jury  convicted  A. 
of  an  assault,  but  said  that  they  were  not  satisfied 
that  A.  had  any  intent  to  rob  C.  The  fifteen 
judges  held  the  conviction  right,  and  held,  that 
the  llth  section  of  the  stat.  1  Viet.  c.  85,  applies 
wherever  the  indictment  charges  an  assault,  and 
the  jury,  negativing  the  felony,  find  guilty  of  the 
assault,  provided  always  that  the  finding  be  in 
respect  of  that  very  same  act  which  the  crown 
seeks  to  make  felonious;  identity  being  the  ques- 
tion, and  not  the  intention  of  the  prisoner  to  com- 
mit a  felony.  Reg.  v  Birch,  2  Car.  &  K.  193. 

A.  asked  B.  what  o'clock  it  was,  and  B.  took 
out  his  watch  to  tell  him,  holding  his  watch 
loosely  in  both  his  hands.  A.  caught  hold  of  the 
ribbon  and  key  attached  to  the  watch  and  snatched 
it  from  B.,  and  made  off"  with  it : — Held,  no  rob- 
bery, but  a  stealing  from  the  person.  Reg.  v. 
Hughes,  2  Car.  &  K.  214 — Patteson. 

If  on  the  trial  of  an  indictment  for  a  robbery 
with  violence  the  robbery  be  not  proved,  the 
prisoner  cannot  be  found  guilty  of  the  assault 
only,  under  7  Will.  4  &  1  Viet.  c.  85,  s.  11,  unless 
it  appear  that  such  assault  was  committed  in  the 
progress  of  something,  which,  when  completed, 
would  be,  and  with  intent  to  commit,  a  felony. 
Reg.  v.  Greenwood,  2  Car.  &  K.  339 — Wightman. 

A.,  B.,  and  C.  were  indicted  for  having  robbed 
and  beaten  D.  A.  knocked  D.  down,  and  it  was 
imputed  that  B.  and  C.  stole  the  property  from  his 
pockets  : — Held,  that,  if  B.  &  C.  stole  the  property, 
and  A.  did  not  participate  in  the  robbery,  A.  could 
not  be  convicted  of  an  assault,  as  the  assault  com- 
mitted by  him  was  an  independent  assault  uncon- 
nected with  the  robbery ;  but  that,  if  the  jury 
thought  that  D.  was  not  robbed  by  any  of  the 
prisoners,  but  had  been  assaulted  by  all  of  them, 
they  might  find  all  guilty  of  the  assault.  Reg.  v. 
Barnett,  2  C.  &  K.  594 — Cresswell. 

A.  being  indicted  for  a  robbery,  the  jury  ac- 
quitted him  of  the  robbery,  and  found  him  guilty 
of  a  common  assault  only: — Held,  such  conviction 
right,  under  stat.  1  Viet.  c.  So,  s.  11.  Reg.  \. 
Birch,  1  Den.  C.  C.  R.  185. 

Ill  Treatment  of  Helpless  Persons.]  — A  count  of 
an  indictment  stated,  that  defendant  did,  whilst 
B.  S.,  being  a  person  of  unsound  intellect  and  in- 
capable of  taking  care  of  himself,  was  under  the 
care,  custody,  and  control  of  defendant,  keep, 
confine,  and  imprison  B.  S.,  &c.: — Held,  bad  for 
want  of  a  positive  averment  that  B.  S.  was  under 
the  care,  custody,  and  control  of  defendant.  Reg. 
v.  Pelham,  15  Law  J.,  N.  S.,  M.  C.,  105;  10  Jur. 
659. 

Another  count  stated,  that  B.S.was  the  illegiti- 
mate son  of  defendant,  and  of  unsound  intellect, 
and  incapable  of  taking  care  of  himself,  and   re- 
sided with  defendant,  and  that  defendant  had  suf- 
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ficient  means  for  the  support  and  maintenance  of 
herself  and  B.  S.,  whereupon  it  became  and  then 
was  the  duty  of  defendant  to  take  due  and  proper 
care  of  B.  S.;  and  charged,  that  defendant  did 
keep  and  confine  B.  S.  in  a  dark,  cold,  and  un- 
wholesome room,  and  did  also  neglect  and  omit 
to  provide  and  furnish  B.  S.  with  proper  and  requi- 
site clothing,  and  did  suffer  the  body  of  B.  S.  to 
be  foul,  &c.: — Held,  bad,  first,  for  not  showing  a 
duty  in  defendant  to  take  care  of  B.  S.  Ib. 

Secondly,  for  not  alleging  that  any  injury  was 
actually  produced  to  B.  S.  by  the  acts  of  commis- 
sion and  omission  charged,  nor  showing  that  it 
was  a  necessary  or  probable  consequence  of  them. 
Ib. 

An  indictment  charged,  that,  while  a  person  of 
unsound  intellect  was  under  the  care  of  defendant, 
defendant  treated  such  person  improperly  and  ne- 
glectfully in  certain  stated  particulars  : — Held,  not 
to  be  a  substantive  charge,  and  judgment  was  ar- 
rested. Reg.  v.  Pelham,  8  Q.  B.  959. 

Another  count  charged  that  the  same  person 
was  the  illegitimate  child  of  defendant,  a  female, 
who  had  means  for  the  comfortable  support  and 
maintenance  of  both,  whereupon  it  became  her 
duty  to  take  proper  care  of  him,  but  that  she  did 
not  take  proper  care  of  him,  but  kept  and  confined 
him  in  a  dark,  cold,  and  unwholesome  room;  ne- 
glected to  provide  him  with  proper  clothing;  per- 
mitted him  to  become  dirty  ;  allowed  the  room  to 
become  foul,  so  as  to  cause  unwholesome  smells  ; 
and  kept  him  without  proper  air,  warmth,  and  ex- 
ercise, necessary  for  his  health,  to  his  damage  and 
peril.  Judgment  arrested,  first,  because  no  duty 
was  shown  ;  secondly,  because  it  was  not  shown 
that  the  conduct  of  defendant  had  or  must  have 
occasioned  actual  injury.  Ib. 

Procuring  Abortion.] — On  the  trial  of  an  indict- 
ment on  the  stat.  1  Viet.  c.  85,  for  using  an  instru- 
ment with  intent  to  procure  the  miscarriage  of  a 
woman,  it  is  immaterial  whether  the  woman  was 
actually  pregnant  or  not.  Reg.  v.  Goodchild,  2  Car. 
&  K.  294— By  the  Judges. 

Indictment  under  stat.  1  Viet.  c.  85,  for  using  an 
instrument  with  intent  to  procure  miscarriage  : — 
Held,  immaterial  whether  or  not  the  woman  was 
pregnant  at  the  time  of  the  instrument  being  used. 
Reg.  v.  Goodhall,  1  Den.  C.  C.  R.  187. 

Arson.] — A.  was  indicted  on  the  stat.  1  Viet, 
c.  89,  s.  3,  for  the  capital  offence  of  setting  fire  to 
B.'s  dwelling-house,  B.  being  therein.  A.  had  set 
fire  to  an  outhouse,  under  the  same  roof  as  the 
dwelling-house,  and  the  fire  communicated  to  the 
dwelling-house  and  burnt  it.  At  the  time  that  A. 
set  fire  to  the  outhouse  B.  was  in  the  dwelling- 
house,  but  had  left  it  before  the  fire  reached  the 
dwelling-house  : — Held,  that  the  capital  charge 
could  not  be  sustained,  as  B.  was  not  in  the  house 
at  the  time  it  was  on  fire  ;  and  that  the  prisoner 
could  not  be  convicted  of  the  transportable  offence 
under  section  9  of  that  statute,  as  the  indictment 
did  not  charge  the  offence  to  have  been  committed 
with  intent  to  defraud  or  injure  any  one.  Reg.  v. 
Fletcher,  2  Car.  &  K.  215— Patteson. 

A.  was  indicted  for  wilfully  setting  fire  to  a  rick 
by  firing  a  gun  close  to  it  on'the  29th  of  March  :— 
Held,  that  evidence  that  the  rick  was  also  on  fire 
on  the  28th  of  March,  and  that  the  prisoner  was 
then" close  to  it,  having  a  gun  in  his  hand,  is  re- 
ceivable to -show  that  the  tire  on  the  29th  was  not 
accidental.  Reg.  v.  Dossett,  2  Car.  &  K.  306— 
Maule. 
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Assault.] — Indictment  charged,  that  defendant 
made  an  assault  upon  Henry  B.  B.,  and  him  the 
said  William  B.  B.  did  beat,  wound,  and  ill-treat : 
— Held  good,  upon  motion  in  arrest  of  judgment. 
Reg.  v.  Crespin,  12  Jur.  433  ;  17  L.  J.,  M.  C.,  128 
— Q.  B. 

Where  defendant  has  pleaded  guilty  on  an  in- 
dictment for  an  assault,  the  record  is  evidence 
against  him  in  an  action  for  the  same  assault.  Reg. 
v.  Fontaine  Moreau,  12  Jur.  626  ;  17  L.  J.,  Q.  B., 
187 — Denman. 

Stealing  in  a  Dwelling  House.]  —  Under  stat. 
7  Will.  4,  &  1  Viet.  c.  90,  which  enacts  that  per- 
sons convicted  of  stealing  in  a  dwelling-house  to 
the  value  of  51.  shall  be  liable  to  be  transported 
beyond  the  seas  for  any  term  not  exceeding  fifteen 
years,  nor  less  than  ten  years,  judgment  (before 
stat.  9  &  10  Viet.  c.  24)  of  transportation  for  seven 
years  was  reversed  on  writ  of  error.  Whitehead  v. 
Reg.  (in  error),  7  Q.  B.  582. 

Burglary.] — On  the  trial  of  an  indictment  for 
burglary,  it  appeared  that  adjoining  to  the  prose- 
cutor's dwelling-house  was  a  kiln,  one  end  of 
which  was  supported  by  the  end  wall  of  the  dwell- 
ing-house, and  that  adjoining  to  the  kiln  was  a 
dairy,  one  end  of  which  was  supported  by  the  end 
wall  of  the  kiln.  There  was  no  internal  commu- 
nication from  the  dwelling-house  to  the  dairy,  and 
the  roofs  of  the  dwelling-house,  kiln,  and  dairy, 
were  of  different  heights: — Held,  that  the  dairy 
was  not  part  of  the  dwelling-house,  and  that  a 
burglary  could  not  be  committed  by  breaking  into 
it.  Reg.  v.  Higgs,  2  Car.  &  K.  322— Wilde. 

Forgery.] — In  a  case  of  forgery  it  is  not  required, 
in  order  to  constitute  in  point  of  law  an  intent  to 
defraud,  that  the  party  committing  the  offence 
should  have  had  present  in  his  mind  an  intention 
to  defraud  a  particular  person,  if  the  consequences 
of  his  act  would  necessarily  or  possibly  be  to  de- 
fraud any  person;  but  there  must  at  all  events  be 
a  possibility  of  some  person  being  defrauded  by 
the  forgery.  Reg.  v.  Marcus,  2  Car.  &  K.  356 — 
Cress  well. 

A.  was  indicted  for  forging  and  uttering  a  deed 
of  transfer  of  ten  shares  in  the  London  and  Croy- 
don  Railway  Company,  with  three  intents,  viz.  to 
defraud  that  company,  D.  L.,  and  W.  B.  It  ap- 
peared that  in  July,  1845,  E.  R.  transferred,  by  two 
deeds  of  transfer,  100  shares  in  this  company  to  D. 
L.,  and  that  these  deeds  purported  to  be  executed 
by  D.  L.  as  transferee,  but  the  signatures  D.  L. 
were  in  fact  written  by  A.,  without  the  authority 
or  knowledge  of  D.  L.  On  the  2d  of  August,  1845, 
by  seven  deeds  of  transfer  which  purported  to  be 
executed  by  D.  L.,  as  transferror,  these  shares 
were  transferred  to  five  different  persons,  and  by 
one  of  them  ten  of  the  shares  purported  to  be 
transferred  to  W.  B.  The  name  of  D.  L.  was 
signed  to  all  these  deeds  by  A.,  without  the  autho- 
rity or  knowledge  of  D.  L.  On  these  seven  trans- 
fers there  was  a  profit  which  D.  L.  refused  to 
receive  from  A.,  and  it  did  not  appear  that  any 

further  call    on  these    shares  could   be   made : 

Held,  that  on  these  facts  A.  was  entitled  to  be 
acquitted,  as  neither  the  company,  nor  D.  L.,  nor 
W.  B.,  could  be  defrauded.  Ib. 

A  forged  instrument,  by  which  the  supposed 
maker  of  it,  in  consideration  of  goods  to  be  sold 
to  R.  P.,  undertakes  to  guarantee  to  the  vendor 
the  due  payment  for  all  such  goods  so  to  be  sold 
to  R.  P.,  but  so  that  the  supposed  maker  should 
not  be  liable  beyond  10/.,  is  a  forged  undertaking 
for  the  payment  of  money  within  the  statute  1  Will. 


4,  c.  66,  s.  3.  Reg.  v.  Stone,  2  Car.  &  K.  364— 
By  the  fifteen  judges. 

E.  W.  came  to  a  banking-house,  and  asked  to 
have  a  bill  discounted,  stating  that  he  came  from 
Mr.  Tomlinson,  (who  was  known  to  the  banker's 
clerk,)  and  on  one  of  the  bankers  saying  that  Mr. 
Tomlinson  had  not  indorsed  the  bill,  E.  W.  said 
that  he  could  indorse  it  for  him.  The  banker  then 
wrote  on  the  back  of  the  bill  "  Per  procuration, 
Thomas  Tomlinson,"  and  the  prisoner  signed  his 
own  name,  E.  W.,  to  it: — Held,  by  the  fifteen 
judges,  not  to  be  a  forgery.  Rfg.  v.  White,  2  Car. 
&  K.  404. 

A.  gave  to  B.,  his  clerk,  a  blank  cheque,  and 
directed  him  to  fill  it  up  with  the  amount  of  a  bill 
and  expenses,  (for  which  A.  had  to  provide,  and 
which  amount  B.  was  to  ascertain),  and  get  the 
cheque  cashed,  and  pay  the  amount  to  Mr.  W., 
and  take  up  the  bill.  The  bill  was  for  156/.  9s.  9d., 
the  expenses  about  10s.  B.  filled  up  the  cheque 
with  the  sum  of  250/.,  got  it  cashed,  and  kept  the 
whole  amount,  alleging  that  it  was  due  to  him  for 
salary  : — Held  by  the  judges,  that  this  was  forgery, 
and  that  this  was  so  even  if  B.  bona  fide  believed 
that  250L  was  due  to  him  from  A.,  or  even  if  it 
were  really  due  to  him.  Reg.  v.  Wilson,  2  C.  & 
K.  527;  1  Den.  C.  C.  R.  284;  17  L.  J.,  M.  C.,  82. 

The  prosecutor's  name,  and  as  it  appeared  upon 
the  cheque,  was  M'Nicholl :  it  was  written  M'Ni- 
cole  in  the  indictment: — Held,  to  be  no  vari- 
ance. Ib. 

Putting  an  address  to  the  name  of  a  drawer  of  a 
bill  of  exchange  while  the  bill  is  in  the  course  of 
completion,  with  intent  to  make  the  acceptance 
appear  to  be  that  of  a  different  existing  person,  is 
forgery.  Reg.  v.  Blenkinsvp,  1  Den.  C.  C.  R.  276; 
2  C.  &  K.  531;  17  L.  J.,  M.  C.,  62. 

Prisoner  falsely  averring  an  authority  to  indorse 
a  bill  of  exchange  for  T.  Tomlinson,  writes  on  the 
back  of  the  bill,  "  Per  procuration  Thomas  Tom- 
linson, Emanuel  White."  The  bill  is  thereupon 
discounted,  and  the  prisoner  goes  off  with  the 
money  : — Held,  no  forgery.  Reg.  v.  White,  1  Den. 
C.  C.  R.  208. 

Indictment,  under  stat.  11  Geo.  4  &  1  Will.  4, 
c.  66,  s.  3,  for  uttering  a  forged  undertaking  for 
the  payment  of  money : — Held,  that  the  statute 
applies  as  well  to  a  written  promise  for  the  pay- 
ment of  money  by  a  third  person  as  to  a  like  pro- 
mise of  payment  by  the  supposed  party  to  the  in- 
strument. 'Reg.  v.  "Stone,  1  Den.  C.  C.  R.  181. 

An  unsigned  forged  paper,  "  Received  from  Mr. 
Bendon,  due  to  Mr.  Warman,  17.s. — Settled,"  is  a 
forged  receipt  within  the  stat.  1  Will.  4,  c.  66, 
s.  10.  Reg.  v.  Juda,  2  C.  &  K.  635. 

An  instrument  professing  to  be  a  scrip  certificate 
of  the  London  and  South  Western  Railway  Com- 
pany, is  not  a  receipt  and  acquittance,  nor  a  re- 
ceipt nor  an  undertaking  for  the  payment  of  money, 
within  the  stat.  11  Geo.  4  &  1  Will.  4,  c.  66.  Reg. 
v.  West,  1  Den.  C.  C.  R.  258  ;  2  C.  &  K.  496  ;  S.  P., 
Clark  v.  Newsam,  5  Railw.  Cas.  69. 

The  forgery  of  a  railway  pass  to  allow  the  bearer 
to  pass  free  on  a  railway,  is  a  forgery  at  common 
law  ;  but  the  uttering  of  it  per  se  is  not  a  misde- 
meanor. Reg.  v.  Boult,  2  C.  &  K.  604 — Cresswell. 

The  uttering  of  a  forged  instrument,  the  forgery 
of  which  is  only  a  forgery  at  common  law,  is  no 
offence,  unless  some  fraud  was  actually  perpe- 
trated by  it ;  and  where  in  such  a  case  the  indict- 
ment contained  some  counts  for  forging  the  instru- 
ment and  others  for  uttering  it,  and  the  defendant 
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was  acquitted  on  the  counts  for  the  forgery  and 
convicted  on  the  counts  for  the  uttering,  the  judg- 
ment was  arrested.  Ib. 

It  was  the  practice  of  the  treasurer  of  the  county 
of  S.,  when  an  order  had  been  made  on  him  for 
the  payment  of  expenses  of  a  prosecution,  to  pay 
the  whole  amount  to  the  attorney  for  the  prosecu- 
tion, or  his  clerk,  and  to  require  the  signature  of 
every  person  named  in  the  order  to  be  written  on 
the  back  of  it,  and  opposite  to  each  name  the  sum 
ordered  to  be  paid  to  each  person  respectively  : — 
Held,  that  such  a  signature  is  not  a  receipt,  the 
forging  of  which  is  an  offence  against  the  stat. 
1  Will.  4,  c.  66,  s.  10,  and  that  it  is  merely  an  au- 
thority to  the  treasurer  to  pay  the  amount.  Reg. 
v.  Cooper,  2  C.  &  K.  586— Erie. 

A  scrip  certificate  in  a  railway  company  is  not 
an  "accountable  receipt,"  nor  an  "acquittance 
or  receipt,"  within  the  meaning  of  the  11  Geo  4 
&  1  Will.  4,  c.  66,  s.  10 ;  therefore  the  forgery  of 
s'uch  document  is  not  a  felony,  but  a  misdemeanor 
only.  Clark  v.  Newsam,  1  Exch.  Rep.  131;  16  Law 
J.,  Exch.,  296. 

Uttering  Forged  Certificates  of  Marriage.]  — If 
A.  give  to  B.  a  forged  certificate  of  a  pretended  mar- 
riage between  himself  and  B.,  in  order  that  B. 
may  give  it  to  a  third  party,  A.  is  not  guilty  of  an 
"uttering"  within  the  11  Geo.  4  &  1  Will.  4, 
c.  66,  s.  20.  Reg.  v.  Heywood,  2  Car.  &  K.  352— 
Alderson. 

Forging  upon  Joint  Stock  Companies.]  — Prisoner 
was  indicted  for  forging  an  "  order  for  the  pay- 
ment of  money,"  with  intent  (in  the  first  count)  to 
defraud  "  H.  D.,  as  one  of  the  public  officers  of 
the  Y.  district  bank;"  in  the  second,  to  defraud 
"  H.  D.  and  others."  The  instrument  was  as  fol- 
lows :  — a  Thornton-le-Moor,  July  20,  1844.  Mr. 
Johnson.  Sir,  Please  to  pay  James  Jackson  the 
sum  of  13L,  by  order  of  Christopher  Sadler,  Thorn- 
ton-le-Moor, brewer.  The  District  Bank.'  I  shall 
see  you  on  Monday.  Your's  obliged,  Charles  Sad- 
ler."— Held,  to  be  an  order  within  stat.  11  Geo.  4 
&  1  Will.  4,  c.  66,  s.  3.  Reg.  v.  Carter,  1  Den. 
C.  C.  R.  65. 

Quaere,  whether  the  intent  might  be  laid  as  in 
the  second  count.  Ib. 

The  certified  copy  of  the  return  forwarded  to 
the  Stamp  Office,  under  stat.  7  Geo.  4,  c.  46,  s.  4, 
in  which  it  was  stated  that  H.  D.  was  one  of  the 
public  officers  of  the  Y.  District  Bank,  is  not  made 
exclusive  evidence  of  that  fact.  Ib. 

Forging  Post-Office  Orders.]  —  If  A.,  by  letter, 
desire  B.,  an  innocent  agent,  to  write  the  name 
of  W.  S.  to  a  receipt  on  a  Post-Office  Order,  and 
the  innocent  agent  do  it,  believing  that  he  is 
authorized  so  to  do,  A.  is  a  principal  in  this  for- 
gery, and  it  makes  no  difference,  that,  by  the  let- 
ter, A.  says  to  B.  that  he  is  at  liberty  to  sign  the 
name  of  W.  S.,  and  does  not  in  express  words 
direct  him  to  do  so.  Reg.  v.  Clifford,  2  Car.  &  K. 
202— Platt. 

But  if  A.,  before  the  date  of  letter  sent  to  B., 
received  by  post  a  letter  of  an  earlier  date,  pur- 
porting to  have  come  from  W.  S.,  and  bearing  post 
marks  of  earlier  date,  from  which  it  may  be  in- 
ferred that  he  was  authorized  to  make  use  of  the 
name  of  W.  S.,  the  counsel  of  A.,  on  his  trial  for 
the  forgery,  is  entitled  to  state  the  contents  of  the 
letter,  and  to  give  it  in  evidence,  with  a  view  oi 
showing  that  A.  bona  fide  believed  that  he  had 
the  authority  of  W.  S.  for  directing  B.  to  sign  the 
name  of  W.  S.  to  the  receipt.  Ib, 


Forging  Bills  of  Exchange.]  — A  bill  of  exchange 
made  payable  to  A.,  B.,  C.,  D.,   or  order,  execu- 
rixes.     The  indictment  charged,  that  the  prisoner 
brged  on  the  back  of  the  said  bill  a  certain  forged 
ndorsement,  which  said  indorsement  was  as  fol- 
ows,  (naming  one   of  the   executrixes): — Held,  a 
brged   indorsement,  within   stat.  1  Geo.  4,  c.  66, 
?.  3.    Reg.  v.  Winterbottom,  2  Car.  &  K.  37;  1  Den. 
C.  C.  R.41. 

Forging  Warrants  or  Orders  for  the  Payment 
of  Money.] — An  indictment  for  forging  a  certain 
warrant  and  order  for  the  payment  of  money  is 
lot  supported  by  proof  of  the  forgery  of  an  instru- 
ment which  is  a  warrant  for  the  payment  of  money, 
>ut  which  is  not  an  order.  Reg.  v.  Williams, 
2  Car.  &  K.  51 — Wightman. 

A.  kept  a  deposit  account,  but  not  a  drawing 
iccount,  with  B.,  a  banker,  and  was  not  entitled 
to  draw  cheques  on  B.  C.  presented  a  forged 
cheque  of  A.  on  B.,  which  B.  paid: — Held,  that 
his  was  a  forged  warrant  for  the  payment  of 
money,  but  not  a  forged  order;  as  A.  had,  by  the 
course  of  dealing  between  him  and  B.,  no  right  to 
draw  cheques  on  B.  Ib. 

The  following  forged  document  held  to  be  pro- 
perly described  in  the  indictment  as  a  warrant : — 
"  To  Mollineux  &  Co.  Pay  to  my  order,  two 
months  after  date,  to  Mr.  John  Smith,  the  sum  of 
SOL,  and  deduct  the  same  out  of  my  account." 
There  was  no  signature.  Across  the  document, 
was  written  "Accepted,  Luke  Lade."  It  was  in- 
dorsed "  John  Smith,  farmer,  Hailsham,  Sussex." 
Reg.  v.  Smith,  1  Den.  C.  C.  R.  79. 

The  following  forged  instrument,  held,  under 
the  circumstances,  to  be  a  warrant  or  order  for 
the  payment  of  money: — "Mr.  Martin  will  be 
pleased  to  send  by  the  bearer  10Z.  on  Mr.  Hodge's 
account,  as  Mr.  Hodge  is  very  bad  in  bed,  and 
cannot  come  himself.  (Signed)  Martin  Ralph, 
foreman,  St.  Austell  Foundry."  Reg.  v.  Vivian, 
1  Den.  C.  C.  R.  35. 

Forging  Receipts.] — Indictment  under  11  Geo. 
4  &  1  Will.  4,  c.  66,  s.  10,  for  uttering  a  forged 
receipt.  The  evidence  was,  that  the  prisoner,  on 
one  application  to  him  for  the  payment  of  a  debt 
owing  to  him,  alleged  that  he  had  paid  the  debt, 
and  had  a  receipt  signed  by  one  G.  T.  After- 
wards the  prisoner  produced  the  receipt,  and  ex- 
hibited it  to  one  F.  to  look  at,  but  would  not  part 
with  it  out  of  his  hand.  F.  and  T.  having  after- 
wards called  upon  the  prisoner  to  produce  the  re- 
ceipt, he  did  produce  it,  and  held  it  up  for  F.  and 
T.  to  look  at,  but  refused  to  part  with  it  out  of 
his  hand.  F.,  however,  got  the  receipt  from  the 
prisoner : — Held,  that  there  was  an  uttering. 
Reg.  v.  Radford,  1  Den.  C.  C.  R.  59. 

Embezzlement.] — Under  an  order  of  the  Poor  Law 
Commissioners,  founded  on  the  46th  section  of  the 
stat.  4  &  5  Will.  4,  c.  76,  the  board  of  guardians 
of  the  P.  union  appointed  A.  an  assistant  overseer 
of  a  district  in  the  union,  of  which  the  township 
of  F.  formed  a  part,  and  his  duty  was  to  assist  the 
overseers  of  each  of  the  townships  of  the  district. 
A.  was  paid  a  salary  by  the  guardians.  A.  received 
sums  for  poor-rate  from  ratepayers  of  the  town- 
ship of  F.,  which  he  ought  to  have  paid  over  to  the 
bankers  of  the  overseers  of  that  township,  instead 
of  which  he  embezzled  them  : — Held,  by  the  fif- 
teen Judges,  that  A.  was  not  indictable  for  em- 
bezzling this  money  as  the  money  of  the  overseers, 
as  he  was  not  their  servant;  and  that  he  was  not 
indictable  for  this  embezzlement  as  the  servant  of 
the  guardians,  because,  if  he  was  their  servant,  it 
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was  not  their  money.    Reg.  v.  Townsend,  2  Car. 
&K.  168. 

The  treasurer  to  the  guardians  of  the  poor  of 
Birmingham,  appointed  under  the  stat.  1  &  2  Will. 
4,  c.  67,  local  and  personal,  is  a  servant  of  the 
guardians,  and  as  such  is  indictable  for  embezzle- 
ment. Reg.  v.  Welch,  2  Car.  &  K.  296— By  the 
judges. 

A.,  a  brewer,  sent  his  drayman  B.  out  with  por- 
ter, with  authority  to  sell  it  at  fixed  prices  only. 

B.  sold  some  of  it  to  C.,  at  an  under  price,  and  did 
not  receive  the  money  at  the  time  ;  A.  heard  of 
this,  and,   unknown  to  B.,  told  C.   to  pay  B.  the 
amount,  which  C.  did,  and  B.,  when  asked  for  it 
by  A.,  denied  the  receipt  of  the  money: — Held, 
to  be  sufficient  evidence  of  embezzlement.     Reg. 
v.  Aston,  2  Car.  &  K.  413 — Patteson. 

An  indictment  which  contains  three  charges  of 
embezzlement  should  not  only  aver  that  the  monies 
which  are  the  subject  of  the  charges  were  received 
within  six  months,  but  should  also  aver  that  they 
were  embezzled  within  six  months.  Reg.  v.  Noake, 
2  C.  &  K.  620— Cresswell. 

Where  money  is  received  by  a  clerk  in  the  em- 
ployment of  A.,  from  other  clerks  in  the  same 
employment,  for  and  on  account  of  A.,  his  master, 
to  be  paid  over  to  A.'s  cashier,  and  it  is  wilfully 
and  fraudulently  retained  by  such  clerk,  in  its 
course  of  passage  through  him  to  A.,  it  is  embez- 
zlement within  7  &  S  Geo.  4,  c.  29,  s.  47.  Reg.  v. 
Masters,  3  New  Sess.  Cas.  326;  12  Jur.  942— C. 

C.  R. 

A.,  assistant-overseer  of  the  Preston  union,  in- 
dicted, as  servant  to  the  guardians  of  the  union, 
for  embezzling  the  monies  of  the  guardians  : — Held, 
under  the  circumstances,  not  liable,  under  stat. 
7  &  8  Geo.  4,  c.  29,  s.  47,  it  not  appearing  that  he 
received  the  monies  for  or  in  the  name  or  on  the 
account  of  the  guardians,  but  of  the  overseers. 
Reg.  v.  Townsend,  1  Den.  C.  C.  R.  167. 

Prisoner  indicted  as  servant  to  guardians,  &c.: 
— Held,  first,  that  the  admission  by  him  contained 
in  the  condition  of  his  bond  for  the  performance  of 
his  duties  as  treasurer,  coupled  with  an  act  of  Par- 
liament specifying  those  duties,  was  sufficient  evi- 
dence of  the  nature  of  his  appointment,  viz.  that 
he  was  to  receive  money  for  the  guardians,  and 
account  to  them  for  his  receipts.  Reg.  v.  Welch. 
1  Den.  C.C.  R.  199. 

Held,  secondly,  that  the  not  accounting  for  a 
portion  of  such  receipts  was  an  embezzlement, 
although  no  precise  time  could  be  fixed  at  which 
it  was  the  prisoner's  duty  to  pay  over  the  money 
alleged  to  be  embezzled.  Ib. 

Larceny.} — A.,  who  had  been  the  servant  of 
Mrs.  G.,  applied  for  a  service  to  Mrs.  D.,  who 
consented  to  engage  A.  as  her  servant,  if,  to  a 
letter  written  by  Mrs.  D.  to  Mrs.  G.,  a  satisfac- 
tory answer  was  returned  as  to  the  character  of  A. 
Mrs.  D.  accordingly  wrote  a  letter  to  Mrs.  G.,  and 
posted  it ;  and  A.,  wishing  to  intercept  the  letter, 
went  to  the  R.  post-office  and  obtained  the  letter, 
by  stating  that  she  was  a  servant  of  Mrs.  G.,  and 
then  burnt  it: — Held,  by  the  fifteen  judges,  that 
this  was  a  larceny.  Reg.  v.  Junes,  2  Car.  &  K 
236— Pollock. 

A.  went  to  B.'s  shop,  and  said  that  he  had  come 
from  C.  for  some  hams,  &c.,  and  at  the  same  time 
produced  a  note  in  the  following  terms: — "Have 
the  goodness  to  give  the  bearer  ten  good  thick 
sides  of  bacon,  and  four  good  showy  hams,  at  the 
lowest  price.  I  shall  be  in  town  on  Thursday 


next,  and  will  call  and  pay  you.  Your's  &c.,  C." 
B.  thereupon  delivered  the  hams  to  A.  The  note 
was  forged,  and  A.  had  no  such  authority  from  C.: 
— Held,  that  A.  was  not  guilty  of  larceny.  Reg. 
v.  Adams,  1  Den.  C.  C.  R.  38. 

A.,  assisted  by  B.,  had  done  work  for  the  father 
of  C.,  and  C.  told  A.  and  B.,  that,  if  they  would 
bring  a  stamped  receipt,  they  should  be  paid.  B. 
bought  a  stamp  with  the  money  of  A.,  and  they 
together  went  to  C.,  and  the  blank  stamp  was 
given  to  C.  to  write  a  receipt  on  it.  C.  did  so; 
and  as  the  stamp  lay  on  C.'s  desk,  A.  signed  the 
receipt  and  B.  witnessed  it,  but  neither  of  them 
ever  had  the  stamp  in  his  possession  after  the  re- 
ceipt was  written  on  it.  C.,  under  pretence  of 
fetching  his  father's  cheque  book,  took  away  the 
receipt,  and  would  not  pay  the  money  it  was 
given  for: — Held,  not  a  larceny.  Reg.  v.  Fromp- 
ton,  2  Car.  &  K.  47 — Wightman. 

Servants  who  clandestinely  take  their  masters' 
oats,  with  intent  to  give  them  to  their  masters' 
horses,  and  without  any  intent  to  apply  them  to 
their  own  private  benefit,  are  guilty  of  larceny, 
even  though  they  are  not  answerable  at  all  for  the 
condition  of  the  horses.  Reg.  v.  Privett,  2  Car.  & 
K.  114— By  the  fifteen  Judges. 

Prisoner  charged  in  one  count  of  the  indictment 
with  stealing  a  cheque  for  137.  9s.  Id.,  and  in 
another  count,  with  stealing  a  piece  of  paper 
value  Id.: — Held,  that,  supposing  the  cheque  to 
have  been  a  void  cheque  (as  being  contrary  to  the 
provisions  of  stat.  55  Geo.  3,  c.  184),  it  would  still 
sustain  the  charge  laid  in  the  second  count.  Reg. 
v.  Perry,  1  Den.  C.  C.  R.69. 

J.  had  employed  M.  to  load  sacks  of  oats,  the 
property  of  J.,  from  a  vessel  in  the  trams  of  K., 
who  was  to  carry  them  on  the  trams  to  the  ware- 
house of  K.  By  previous  concert  between  M.  and 
K.,  oats  were  taken  by  M.  from  two  of  the  sacks 
and  put  into  a  nose-bag  in  the  absence  of  K.,  and 
hidden  under  a  tram.  K.  returned  in  a  few  min- 
utes, and  took  the  nose-bag,  and  its  contents, 
from  under  the  tram,  and  took  them  away,  M. 
being  then  within  three  or  four  yards  of  him  : — 
Held,  that  both  were  principals  in  the  larceny, 
and  that  K.  was  not  a  receiver ;  and  that,  as  it 
was  all  one  transaction,  and  both  had  concurred  in 
it,  and  both  had  been  present  at  some  part  of  the 
transaction,  both  could  be  convicted  as  principals 
in  the  larceny.  Reg.  v.  McCarthy,  2  Car.  &  K. 
379— Maule. 

Where  a  servant  received  money  from  his  mas- 
ter in  order  to  pay  the  wages  of  certain  work-peo- 
ple therewith,  and  in  the  book  in  which  the  ac- 
count of  the  monies  so  paid  was  kept  by  the  master 
entries  were  found  charging  the  master  with  more 
money  than  the  servant  had  actually  disbursed  ; 
but  there  was  no  proof  that  he  had  ever  delivered 
this  account  to  his  master: — Held,  that  this  did 
not  amount  to  larceny  in  the  servant.  Reg.  v. 
Butler,  2  Car.  &  K.  340— Wightman. 

Money  was  stolen  from  an  ancient  poor's  box 
fixed  up  in  a  church  :— Held  by  the  judges,  that, 
in  an  indictment  for  stealing  it,  the  property 
would  be  properly  laid  in  the  vicar  and  church- 
wardens ;  and  that  an  indictment  in  which  the 
property  was  stated  to  be  that  of  "J.  N.  and 
others,"  J.  N.  being  the  vicar,  was  correct,  with- 
out alleging  « J.  N."  to  be  the  vicar,  or  the 
"others"  to  be  the  churchwardens.  Res.  v. 
Wortley,  2  Car.  &  K.  283. 

A  servant  of  B.  applied   for  at  the  post-office 
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and  received  all  the  letters  addressed  to  B.  She 
delivered  them  all  to  B.,  except  one,  which  she 
burned.  Her  motive  for  destroying  it  was  the 
hope  of  suppressing  inquiries  respecting  her  cha- 
racter:— Held,  a  larceny,  and  that,  supposing 
lucri  causa  to  be  a  necessary  ingredient  therein, 
(which  the  Court  did  not  admit),  there  was  a  suffi- 
cient lucrum  proved.  Reg.  v.  Jones,  1  Den.  C.  C. 
R.  188. 

Prisoners  charged  with  stealing  their  master's 
oats,  proved  that  they  took  them  wrongfully  to 
give  to  their  master's  horses,  without  any  end 
of  gain  to  themselves: — Held,  a  larceny.  Reg- 
v.  Privett,  1  Den.  C.  C.  R.  193. 

A  statement  made  by  a  prisoner  before  suspi- 
cion attaches  to  him,  and  before  search  made,  in 
order  to  account  for  his  possession  of  property, 
which  he  is  afterwards  charged  with  having  stolen, 
is  admissible  as  evidence  for  him.  Reg.  v.  Abra- 
ham, 2  C.  &  K.  550 — Alderson. 

The  prisoner  was  indicted  for  stealing  a  watch. 
The  evidence  was,  that  he  had  found  it.  The 
verdict  of  the  jury  was,  "We  find  the  prisoner 
not  guilty  of  stealing  the  watch,  but  guilty  of 
keeping  possession  of  it,  in  the  hope  of  reward, 
from  the  first  time  he  had  the  watch."  The  Court 
directed  a  verdict  of  "  Guilty"  to  be  entered  : — 
Held,  that  the  finding  amounted  to  a  verdict  of 
"  Not  guilty."  Reg.  v.  York,  12  Jur.  1078— 
C.  C.  R. 

The  original  distinction  of  grand  and  petty  lar- 
ceny made  it  necessary,  in  indictments  for  larceny, 
to  allege  the  value  of  the  chattel  stolen,  in  order 
to  allot  the  punishment ;  but  quaere,  whether,  in 
an  information  for  offering  a  country  bank  note  to 
an  excise  officer,  by  way  of  bribe,  the  value  of  it 
need  be  stated.  Reg.  v.  Gamble,  16  M.  &  W.  384. 

;  Stealing  Post-office  Letters.] — Any  letter  posted 
in  the  ordinary  way,  whatever  be  its  address  or 
object,  is  a  post  letter  within  stat.  1  Viet.  c.  36,  ss. 
26,  47,  and  the  stealing  such  letter  punishable  ac- 
cordingly. Reg.  v.  Young,  1  Den.  C.  C.  R.  194. 

A  letter-carrier  between  A.  and  B.  is  entrusted 
at  A.  with  two  directed  envelopes,  each  contain- 
ing a  51.  note,  to  deliver  at  B.  He  delivers  the 
envelopes  at  B.,  having  previously  taken  out  the 
two  notes.  Verdict,  guilty;  but,  that  he  hac 
no  intention  of  stealing  the  notes  when  given  to 
him  at  A.: — Held,  no  larceny.  Reg.  v.  Glass,  1 
Den.  C.  C.  R.  215 ;  2  C.  &  K.  395. 

Larceny  by  Post-office  Servants.] — S.  deliverec 
two  51.  notes  to  Mrs.  D.,  the  wife  of  the  postmaster 
of  C.,  at  which  post-office  money  orders  were  no 
granted,  and  asked  her  to  send  them  by  G.,  the 
letter-carrier  from  C.  to  W.,  in  order  that  he 
might  get  two  51.  money  orders  for  them  at  the 
W.  post-office.  Mrs.  D.  gave  these  instructions  to 
G.,  and  put  the  notes,  by  his  desire,  into  his  bag 
G.  afterwards  took  the  notes  out  of  the  bag,  anc 
pretended,  when  he  got  to  the  W.  post-office,  tha 
he  had  lost  them.  It  was  found  by  the  jury  tha 
G.  had  720  intention  to  steal  the  notes  when  the; 
were  given  to  him  by  Mrs.  D.: — Held,  by  the  fif 
teen  judges,  that  this  taking  of  the  notes  by  G 
was  not  a  larceny,  the  notes  not  being  in  his  pos 
session  in  the  course  of  his  duty  as  a  post-office 
servant.  Reg.  v.  Glass,  2  Car.  &  K.  395. 

The  president  of  a  department  in  the  post-offic 
out  a  half-sovereign  into  a  letter,  on  which  h 
wrote  a  fictitious  address,  and  dropped  the  letter 
with  the  money  in  it,  into  the  letter-box  of  a  post 
office  receiving-house,  where  the  prisoner  wa 


mployed  in  the  service  of  the  post-office.  The 
irisoner  stole  the  letter  and  money  : — Held  by  the 
udges,  that  this  was  a  stealing  of  a  post  letter, 
ontaining  money,  within  the  stat.  1  Viet.  c.  36, 
.  26,  and  that  this  was  not  the  less  a  "  post-letter" 
vithin  that  enactment  because  it  had  a  fictitious 
address.  Reg.  v.  Young,  2  Car.  &  K.  446. 

Stealing  in  a  Dwelling  House.]  — A.  and  B.  were 
bund  guilty  on  an  indictment  containing  two 
ounts — one  for  stealing  in  a  dwelling-house  above 
the  value  of  51.,  and  the  other  for  simple  larceny, 
and  the  judgment  was,  that  they  should  be  trans- 
ported for  ten  years  for  the  felony  aforesaid : — 
Held,  on  writ  of  error,  that  the  judgment  was 
Dad;  as  either  the  indictment  alleged  one  felony 
in  two  counts,  in  which  case  the  judgment  was 
bad  for  uncertainty,  the  court  not  having  the 
power  to  apply  it  to  the  particular  count  in  the 
indictment  which  would  support  it;  or,  it  alleged 
a  separate  felony  in  each  count,  in  which  case, 
the  jury  having  found  but  one  offence,  the  judg- 
ment is  bad,  because  the  word  "felony"  cannot 
be  treated  as  nomen  collectionis.  Campbell  v. 
Reg.  (in  error),  2  New  Sess.  Cas.  297 ;  15  Law  J., 
N.  S.,  M.  C.,  76;  10  Jur.  329— Q.  B. 

Stealing  Trees.]  — A  conviction  under  the  7  &  8 
Geo.  4,  c.  29,  for  stealing  an  ash  tree,  the  pro- 
perty of  M.,  ordered  the  offender  "  to  forfeit  and 
pay,  over  and  above  the  value  of  the  tree  stolen, 
the  sum  of  5s.,  and  for  the  value  of  the  tree  Is.; 
and  also  to  pay  1?.  4s.  6d.  for  costs,  to  be  paid  on 
or  before  March  19th,  and  in  default  of  payment 
of  the  said  sums,  to  be  imprisoned,  &c.  for  one 
month,  unless  the  said  sums  should  be  sooner 
paid."  It  was  then  ordered,  that  the  5s.  should 
be  paid  to  the  overseer,  and  the  Is.  to  the  person 
aggrieved,  and  the  II.  4s.  6d.  should  be  imme- 
diately paid  to  R.,  the  complainant.  The  informa- 
tion had  been  laid  by  R.  before  one  magistrate, 
who  had  granted  a  summons,  and  the  case  heard, 
and  the  conviction  made  by  another.  On  an  action 
for  false  imprisonment  being  brought  against  the 
convicting  magistrate, — Held,  that  the  conviction 
was  not  invalidated,  first,  by  reason  of  its  not  hav- 
ing taken  place  upon  the  information  of  the  per- 
son aggrieved.  Secondly,  nor  from  its  having 
taken  place  before  a  magistrate,  who  did  not  re- 
ceive the  original  information.  Thirdly,  nor  by 
the  mode  of  adjudicating  as  to  the  costs.  Tarry 
v.  Newman,  2  New  Sess.  Cas.  449;  15  Law  J.,  N. 
S.,  M.  C.,  160— Exch. 

Possession  of  Stolen  Property.] — If  a  person,  in 
whose  possession  stolen  property  is  found,  give  a 
reasonable  account  of  how  he  came  by  it,  and 
refer  to  some  known  person  as  the  person  from 
whom  he  received  it,  the  examining  magistrate 
should  have  that  person  before  him,  as  his  evidence 
may  either  entirely  exonerate  the  accused,  or  may 
prove,  that,  in  addition  to  his  possession  of  the 
goods,  the  accused  has  been  giving  a  false  account 
of  how  he  came  by  them.  Reg.  v.  Smith,  2  Car.  & 
K.  207 — Denman. 

Stealing  Cattle] — Prisoner  indicted  under?  &  S 
Geo.  4,  c.  29,  s.  25,  for  stealing  a  "  sheep."  The 
jury  found  that  the  animal  so  described  was  a 
"  lamb  ;" — Indictment  held  good.  Reg.  v.  Spicer, 
1  Den.C.  C.  R.  82. 

Wounding  Cattle.] — Prisoner  was  convicted  un- 
der stat.  7  &  8  Geo.  4,  c.  30,  s.  16,  of  "  unlawfully, 
maliciously,  and  feloniously  wounding  a  mare:" 
— Conviction  held  right.  Reg.  v.  Tivey,  1  Den.  C. 
C.  R.  63. 

Quaere,  whether,  on  the  ground  that,  by  sect. 
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25  of  the  above  statute,  proof  of  general  malice 
is  still  sufficient  to  constitute  the  offence,  notwith- 
standing stat.  1  Viet.  c.  90,  ss.  1,  2,  3,  or  that  it 
not  appearing  against  whom  or  what  the  malice 
was  conceived,  malice  against  the  owner  or  sup- 
posed owner  would  be  presumed.  Ib. 

Conspiracy.] — Semble,  that  an  indictment  charg- 
ing defendants  with  conspiring  together  to  cheat 
and  defraud  certain  subjects  of  the  Queen,  being 
tradesmen,  of  goods  and  chattels,  is  sufficient, 
without  naming  the  tradesmen,  or  alleging  overt 
acts.  Keg.  v.  King,  Dav.  &  M.  741. 

An  indictment,  after  charging  as  above,  pro- 
ceeded to  allege  that  A.,  one  of  the  defendants,  in 
pursuance  of  the  conspiracy,  fraudulently  ob- 
tained, on  credit,  goods  from  certain  tradesmen 
(named),  and  other  tradesmen,  whose  names  are 
unknown  ;  that  A.,  in  further  pursuance  of  the  con- 
spiracy, procured  these  goods  to  be  delivered  at 
her  house ;  that  they  were  not  paid  for ;  that 
defendants,  in  further  pursuance  of  the  conspiracy, 
pretended  that  certain  fictitious  debts  were  due 
from  A.  to  the  other  defendants  respectively,  and 
caused  actions  to  be  commenced  and  judgments 
obtained,  and  writs  of  fi.  fa.  issued,  by  virtue  of 
which  the  goods  so  obtained  were  taken  in  execu- 
tion to  satisfy  the  fictitious  debts,  and  that  defend- 
ants did,  in  this  manner,  unlawfully  cheat  and 
defraud  the  before-mentioned  tradesmen  : — Held, 
that,  if  the  charging  part  had  been  insufficient,  the 
overt  acts  thus  stated  would  have  supported  it,  and 
that  the  concluding  allegation  was  not  a  statement 
of  a  separate  offence,  (obtaining  goods  by  fraudu- 
lent pretences),  but  an  unnecessary  summing  up  of 
the  facts  stated  as  overt  acts.  Ib. 

A  count  for  conspiracy  charged  that  T.  and  B. 
conspired  to  cause  certain  goods,  which  had  been 
and  were  imported,  and  brought  into  the  port  of 
London  from  parts  beyond  the  seas,  and  in  respect 
whereof  certain  duties  of  customs  were  then  and 
there  due  and  payable  to  the  Queen,  to  be  carried 
away  from  the  port  and  delivered  to  the  owners, 
without  payment  of  a  great  part  of  the  duties,  with 
intent  thereby  to  defraud  the  Queen ;  not  further 
describing  the  goods,  or  the  means  of  effecting  the 
objects  of  the  conspiracy  : — Held,  sufficient,  on 
motion  in  arrest  ofjudgment.  Reg.  v.  Blake,  6  Q 
B.  126. 

T.  did  not  appear,  B.  pleaded  not  guilty.  On  his 
trial  it  was  proved  that  T.  was  agent  for  the  im- 
porter of  the  goods,  B.  a  landing  waiter  at  the  Cus- 
tom House;  that  it  was  T.'s  duty  (under  stat.  3  & 
4  Will.  4,  c.  52,  s.  24)  to  make  an  entry,  describing 
the  quantity,  &c.,  of  the  goods  ;  that  a  copy  of  such 
entry  was  delivered  to  B.,  who  was  to  compare  this 
copy  with  the  goods,  and  if  they  corresponded,  to 
write  "  correct"  on  T.'s  entry ;  whereupon  T. 
would  receive  the  goods  on  payment  of  the  duty, 
according  to  his  entry.  It  was  further  proved,  that 
T.'s  entry  was  marked  "correct"  by  B.,  and  cor- 
responed  with  B.'s  copy;  that  payment  was  made 
according  to  the  quantity  there  described,  and  that 
the  goods  were  delivered  to  T.  Evidence  was  then 
offered  of  an  entry  by  T.,  in  his  day-book,  of  the 
charge  made  by  him  on  the  importer,  showing  that 
T.  charged  as  for  duty  paid  on  a  larger  quantity 
than  appeared  by  the  entry  and  copy  before  men- 
tioned : — Held,  admissible  evidence  against  B.  Ib. 

It  was  proved  that  B.  received  the  proceeds  of  a 
cheque  drawn  by  T.  after  the  goods  were  passed. 
The  counterfoil  of  this  cheque  was  offered  in  evi- 
dence, on  which  an  account  was  written  by  T., 
showing,  as  was  suggested,  that  the  cheque  was 


drawn  for  half  the  aggregate  proceeds  of  several 
transactions,  one  of  which  corresponded  in  amount 
with  the  difference  between  the  duty  paid  and  the 
duty  really  due  on  the  above  goods : — Held,  not 
evidence  against  B.  Ib. 

Where  an  indictment  contains  several  counts, 
each  charging  a  distinct  conspiracy,  to  which  de- 
fendants plead  not  guilty,  and  only  one  conspiracy 
is  proved,  the  jury  may  find  defendants  guilty  on 
each  count;  and  if  the  evidence  proves  the  alle- 
gations in  each,  the  verdict  ought  to  be  entered 
accordingly.  Reg.v.  Gompertz,  11  Jur.  204 — Q.  B. 

Third  count  charged  a  conspiracy  to  obtain  from 
prosecutor  certain  bills  of  exchange  accepted  by 
him,  and  to  cheat  and  defraud  him  of  the  pro- 
ceeds, and  stated  that  defendants,  knowing  that 
prosecutor  was  desirous  of  borrowing  a  certain 
sum  of  money,  pretended  that  W.  P.  had  agreed 
to  advance  the  same,  and  that  if  prosecutor  would 
accept  the  bills  defendants  would  retain  for  him  a 
certain  sum  of  money,  and  discharge  certain  claims 
upon  him.  Eighth  count  charged  that  defendants 
conspired,  by  divers  false  pretences  and  indirect 
means,  to  cheat  and  defraud  prosecutor  of  his 
monies.  The  evidence  was,  that  the  bills  were 
ready  written  in  the  possession  of  defendants : — 
Held,  after  verdict  for  the  Crown,  that  the  third 
count  was  supported,  though  the  signature  only  of 
prosecutor  to  the  acceptances  was  sought  to  be 
obtained  ;  and  that  the  eighth  count  was  supported, 
though  it  also  appeared  from  the  evidence  that  the 
prosecutor  had  no  money.  Ib. 

Held,  also,  that  the  eighth  count  was  sufficient 
on  motion  in  arrest  of  judgment.  Ib. 

On  an  indictment  charging  a  conspiracy  to  ob- 
tain acceptances  from  prosecutor,  an  unstamped 
warrant  of  attorney  given  to  prosecutor  by  one  of 
the  defendants  as  a  counter  security  is  admissible 
in  evidence  :  first,  as  part  of  the  alleged  scheme 
of  fraud  ;  and,  secondly,  for  the  purpose  of  con- 
firming the  story  of  the  prosecutor,  who  was  ex- 
amined as  a  witness.  Ib. 

Indictment  charged  that  the  defendants  con- 
spired to  cheat  and  defraud  certain  liege  subjects 
of  the  Queen,  being  tradesmen,  of  divers  large 
quantities  of  their  goods  ;  that,  in  pursance  of  the 
conspiracy,  defendant  B.  fraudulently  ordered  and 
obtained  upon  credit  from  W.  W.  and  C.  W.,  up- 
holsterers, divers  goods,  to  wit,  &c.,  of  the  said 
W.  W.  and  C.  W.,  (the  count  then  stated  a  like 
obtaining  on  credit  from  other  tradesmen  named, 
and  from  others  whose  names  were  unknown)  ; 
and  that,  in  further  pursuance  &c.,  and  in  order 
that  the  said  goods  might  be  taken  in  execution 
and  sold,  as  after  mentioned,  defendants  ordered 
the  same  to  be  delivered  by  W.  W.  and  C.  W.  &c. 
at  the  house  of  B.,  one  of  the  defendants,  and 
they  were  so  delivered  and  never  paid  for  ;  and  in 
further  pursuance  &c.,  and  in  order  &c.,  B.  allowed 
them  to  continue  in  his  house  till  they  were  taken 
in  execution  as  after  mentioned.  That  defendants, 
in  further  pursuance  &c.,  did  falsely  and  fraudu- 
lently pretend  that  certain  debts  were  due  from 
defendant  B.  to  K.  and  P.  two  others  of  the  de- 
fendants, and  K.  and  P.  did,  to  obtain  payment  of 
such  fictitious  debts,  by  collusion  with  B.,  com- 
mence actions  against  B.;  that,  in  further  pursu- 
ance &c.,  K.  and  P.  collusively  signed  judgment 
against  B.  in  the  said  actions,  and  issued  execution 
thereon,  by  virtue  of  which  the  said  goods,  before 
the  expiration  of  the  times  of  credit,  were  taken 
in  execution,  and  sold  to  satisfy  the  said  fictitious 
debts  ;  and  so  the  jurors  found  the  defendants  in 
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manner  and  means  aforesaid  did  cheat  and  defraud 
the  said  W.  W.  and  €.  W.  &c.,  of  the  said  goods  : 
— Held,  by  the  Court  of  Queen's  Bench,  that  the 
indictment  was  good.  Reg.  v.  King,  7  Q.  B.  782. 

Error  being  brought  upon  the  judgment : — Held, 
by  the  Court  of  Exchequer  Chamber,  that  the  in- 
dictment was  bad,  for  that  the  words  alleging  con- 
spiracy showed  a  design  to  injure,  not  tradesmen 
indefinitely,  but  individuals,  and  therefore,  either 
the  persons  should  have  been  named,  or  an  ex- 
cuse stated  for  not  naming  them,  and  that  the 
allegation  of  conspiracy  was  not  aided  by  the 
overt  acts;  and  that  the  overt  acts  themselves  did 
not,  either  in  connection  with  the  allegation  of 
conspiracy,  or  independently,  amount  to  indict- 
able misdemeanors.  Ib. 

Indictment  stated  that  C.  L.  carried  on  the  trade 
of  a  dyer,  and  had  in  his  possession,  and  upon  his 
premises,  vats,  dye,  and  other  implements;  and 
that  defendants  were  employed  by  him,  as  his  ser- 
vants, in  and  about  the  management  of  the  said 
trade;  and  that  it  was  their  duty,  as  such  servants, 
to  use  the  vats,  dye,  and  implements  for  the  dye- 
ing and  working  up  of  such  materials  as  might 
belong  to  themselves  or  be  entrusted  to  them  by  C. 
L.;  that  defendants  unlawfully  conspired,  fraudu- 
lently, and  without  the  consent  of  C.  L.,  to  use 
the  vats,  dye,  and  implements  in  dyeing  materials 
not  belonging  to  themselves,  and  not  entrusted  to 
them  by  C.  L.;  that  defendants  did,  in  pursuance 
of  the  said  conspiracy,  wilfully,  and  without  the 
consent  of  C.  L.,  receive  materials,  and  did,  wil- 
fully and  without  his  consent,  and  with  his  dye, 
vats,  and  implements,  dye  the  same  for  their  own 
profit,  to  the  damage  of  C.  L.: — Held,  that  it  suffi- 
ciently charged  an  illegal  conspiracy.  Reg.  v. 
Button,  12  Jur.  1017— Q.  B. 

It  apppeared  that  C.  L.  permitted  his  servants 
to  dye  any  articles  belonging  to  themselves,  but 
not  things  belonging  to  others ;  and  that  defend- 
ants had  taken  in  articles  not  belonging  to  them- 
selves, and  had  dyed  them  for  profit  with  the 
materials  of  C.  L.,  and  passed  them  off  for  articles 
within  the  permission  of  C.  L.  Defendants  having 
been  convicted — Held,  first,  that,  as  the  indict- 
ment would  have  been  proved  without  proof  of 
the  overt  act,  it  was  no  ground  for  arresting  the 
judgment,  that  the  overt  act  alleged  a  felony.  Ib. 

Held,  secondly,  that  the  conviction  ought  to  be 
sustained,  although  the  evidence  proving  the  mis- 
demeanor proved  also  that  it  was  part  of  a  felony, 
and  that  such  felony  had  been  completed.  Ib. 

Indictment  charged  that  defendant  and  W.  S.. 
conspired  "  to  'cheat  and  defraud  W.  H.  of  his 
goods  and  chattels:" — Held,  good.  Sydserffv. 
Reg.,  (in  error),  12  Jur.  418— Exch.  Cham. 

False  Pretences.] — Indictment  upon  sect.  53  of 
7  &  8  Geo.  4,  c.  29,  charged,  that  A.  R.  H.,  con- 
triving and  intending  to  cheat  J.  W.,  did  falsely 
pretend  that  A.  R.  H.  then  was  a  captain  in  her 
Majesty's  5th  Dragoon  Guards,  by  means  of  which 
false  pretence  A.  R.  H.  did  obtain  from  J.  W.  a 
certain  valuable  security,  to  wit,  an  order  for  the 
payment  of  500Z.,  of  the  value  of  500Z.;  whereas 
A.  R.  H.  was  not  at  the  time  of  making  such  false 
pretence  a  captain  in  her  Majesty's  said  regiment, 
and  A.  R.  H.  at  the  time,  &c.  well  knew  that  he 
was  not: — Held,  upon  writ  of  error,  first,  that  it 
was  not  necessary  that  the  indictment  should  show 
that  the  false  pretence  was  made  with  intent  to 
obtain  the  particular  valuable  security;  though, 
by  Patteson,  J.,  it  did  sufficiently  appear  to  have 


been  made  with  that   intent.    Reg.  v.  Hamilton, 
(in  error),  10  Jur.  102S— Q.  B. 

Held,  secondly,  that  the  pretence  was  suffi- 
ciently shown  to  be  false.  By  Patteson,  J.— The 
word  "then"  referring  to  the  time  of  making  the 
pretence.  Ib. 

Held,  thirdly,  that  the  security  was  sufficiently 
shown  to  be  of  value;  at  least  after  verdict,  by 
virtue  of  sect.  21  of  stat.  7  Geo.  4,  c.  64.  Ib. 

Semble,  by  Patteson,  J.— The  objection  was 
cured,  after  verdict,  by  sect.  21  of  stat.  7  Geo.  4, 
c.  64,  because  the  indictment  followed  the  words 
of  the  statute.  Ib. 

An  indictment  which  alleged  that  A.  R.  H.,  in- 
tending to  defraud  J.  W.,  falsely  pretended  that 
he  was  a  captain  in  the  5th  Dragoons,  by  means  of 
which  false  pretence  he  obtained  from  J.  W.  a 
valuable  security,  &c.,  whereas  the  said  A.  R.  H. 
was  not  at  the  time  of  the  making  such  false  pre- 
tence a  captain  in  the  5th  Dragoons  : — Held,  good 
on  writ  of  error.  Hamilton  v.  Reg.  (in  error).  16 
Law  J.,  M.  C.,  9. 

An  indictment,  under  stat  7  &  8  Geo.  4,  c.  29, 
s.  53,  charged  that  defendant,  contriving  and 
intending  to  cheat  W.,  on  a  day  named,  unlaw- 
fully, knowingly,  &c.,  did  falsely  pretend  to  W., 
that  he,  defendant,  then  was  a  captain  in  her  Ma- 
jesty's fifth  regiment  of  dragoons ;  by  means  of 
which  false  pretence  defendant  did,  then  and  there, 
unlawfully,  knowingly,  &c.,  obtain  of  W.  a  valua- 
ble security,  to  wit,  an  order  for  the  payment  of 
500/.,  of  the  value  of  500/.,  the  property  of  W., 
with  intent  then  and  there  to  cheat  W.  of  the  same  ; 
whereas,  in  truth,  the  defendant  was  not,  at  the 
time  of  making  such  false  pretence,  a  captain  &c.; 
and  defendant,  at  the  time  of  making  such  false 
pretence,  well  knew  that  he  was  not  a  captain: — 
Held,  a  good  indictment,  on  error,  after  convic- 
tion and  judgment ;  for  that  it  was  not  necessary 
to  allege  more  precisely  that  defendant  made  the 
particular  pretence  with  the  intent  of  obtaining 
the  security;  nor  how  the  particular  pretence  was 
calculated  to  effect,  or  had  effected,  the  obtain- 
ing :  and  the  truth  of  the  pretence  was  well  nega- 
tived, it  appearing  sufficiently  that  the  pretence 
was,  that  the  defendant  was  a  captain,  &c.  at  the 
time  of  his  making  such  pretence,  which  was  the 
fact  denied :  and  it  was  unnecessary  to  aver  ex- 
pressly that  the  security  was  unsatisfied,  at  any  rate 
since  stat.  7  Geo.  4,  c.  64,  s.  21,  the  objection 
being  taken  after  verdict,  and  the  indictment  fol- 
lowing the  words  of  the  statute  creating  the  offence. 
Hamilton  v.  Reg.  (in  error),  9  Q.  B.  271. 

A  false  pretence  knowingly  made  to  obtain 
money  is  indictable,  though  the  money  be  ob- 
tained by  means  of  a  contract  which  the  prosecu- 
tor was  induced  to  make  by  the  false  pretence  of 
the  prisoner.  Reg.  v.  Abbott,  1  Den.  C.  C.  R.  273  ; 
2  C.  &  K.  630.  S.  P.,  Reg.  v.  Dark,  1  Den.  C.  C. 
R.  276 ;  Reg.  v.  Garlick,  Ib. 

A  bought  cheese  of  B.  at  a  fair,  and  paid  for  it. 
Before  he  bought  it,  B.,  who  was  offering  cheese 
for  sale  there,  bored  two  of  the  cheeses  with  an 
iron  scoop,  and  produced  a  piece  of  cheese  called 
a  taster  at  the  end  of  the  scoop  for  A.  to  taste  ;  he 
did  so,  believing  it  to  have  been  taken  from  the 
cheese,  but  it  had  not,  and  was  of  a  superior  kind 
of  cheese,  and  fraudulently  put  by  B.  into  the 
scoop,  the  cheese  bought  by  A.  being  very  inferior 
to  it: — Held,  by  the  judgrs.  that  B.  was  indictable 
for  obtaining  the  price  of  the  cheese  from  A.  by 
false  pretences.  76. 
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A.,  the  servant  of  B.,  rendered  an  account  to  B. 
of  14Z.  Is.  2d.,  as  due  from  A.  to  his  workmen,  and 
B.  gave  A.  a  cheque  for  the  amount.  All  that  sum 
was  so  due  except  7s.,  which  A.  kept,  when  he  got 
the  cheque  cashed,  and  paid  the  workmen  the  re- 
sidue. In  one  count  of  an  indictment  for  false  pre- 
tences, it  was  charged  that  by  this  false  pretence, 
A.  obtained  the  cheque  from  B.,  with  intent  to 
defraud  him  of  the  same.  It  was  objected,  that 
the  intent  was  only  to  defraud  B.  of  a  part  of  the 
proceeds  of  the  cheque.  A.  was  convicted,  and 
the  fifteen  judges  held  the  conviction  right,  and  that 
the  evidence  supported  the  count.  Reg.  v.  Leonard, 
2  C.  &K.514. 

Perjury.]— Sect.  8  of  stat.  1  &  2  Viet.  c.  110, 
contains  provisions  for  filing  affidavits  of  debt 
against  a  trader,  and  his  being  deemed  to  have 
committed  an  act  of  bankruptcy  on  not  doing  cer- 
tain things.  Stat.  5  &  6  Viet.  c.  122  contains  other 
provisions  relating  to  the  same  matter;  and  by 
sect.  67,  enacts,  that  affidavits  to  be  made  in  mat- 
ters of  bankruptcy,  or  under  any  statute  relating 
to  bankrupts  or  this  act,  shall  be  sworn  before 
(amongst  others)  a  registrar  of  the  Court  of  Bank- 
ruptcy". Reg.  v.  Dunn,  11  Jur.  908  ;  16  Law  J.,  Q. 
B.,  382. 

On  an  indictment  for  perjury,  upon  an  affidavit 
made  under  sect.  8  of  stat.  1  &  2  Viet.  c.  1 10,  and 
sworn  before  the  registrar  of  the  Court  of  Bank- 
ruptcy •' — Held,  on  motion  for  arresting  judgment, 
that  stat.  1  &  2  Viet.  c.  110,  so  far  as  regarded  sect. 
8,  was  a  statute  relating  to  bankrupts  within  sect. 
67  of  5  &  6  Viet.  c.  122  ;  and  that  the  affidavit  re- 
lated to  matters  of  bankruptcy,  and,  therefore,  was 
sworn  before  competent  authority.  Ib. 

In  cases  of  perjury,  although  an  assignment  of 
perjury  must  be  proved  by  two  witnesses,  it  is  not 
necessary  to  prove  by  two  witnesses  every  fact 
which  goes  to  make  out  the  assignment  of  perjury. 
Reg.  v.  Roberts,  2  C.  &  K.  607— Patteson. 

A.,  to  prove  an  alibi  for  B.,  had  sworn  that  B. 
was  not  out  of  his  sight  between  the  hours  of  8 
A.  M.  and  9  A.  M.,  on  a  certain  day,  and  on  this  per- 
jury was  assigned.  Proof  by  one  witness,  that  be- 
tween those  hours  A.  was  at  one  place  on  foot,  and 
by  another  witness,  that  between  those  hours  B. 
was  walking  at  another  place  six  miles  off — Held, 
to  be  sufficient  proof  of  the  assignment  of  per- 
jury. Ib. 

Perjury  may  be  assigned  as  to  what  a  man  has 
sworn  that  he  thought  or  believed;  the  difficulty, 
if  any,  being  in  the  proof  of  the  assignment.  Reg. 
v.  Schlesinger,  12  Jur.  283  ;  17  L.  J.,  M.  C.,  29— 
Q.  B. 

A  witness  having  sworn  at  a  trial  that  he  did 
not  write  certain  words  in  the  presence  of  D.,  it 
is  a  good  assignment  of  perjury,  that  he  did  write 
them  in  the  presence  of  D.  Ib. 

The  presence  of  D.  may  be  a  fact  as  material  as 
the  writing  of  the  words.  Ib. 

Indictment  for  perjury  stated  that  a  writ  of  trial 
was  directed  to  the  Sheriffs  of  London,  by  which 
writ  they  were  commanded  to  summon  a  jury  to 
try  certain  issues ;  that  the  said  issues  came  on 
to  be  tried  before  W.  H.  and  T.  S.,  then  being 
Sheriffs  of  London  ;  and  that,  upon  the  trial  of 
the  said  issues  defendant  was  sworn  before  the 
said  W.  H.  and  T.  S.,  then  being  such  sheriffs, 
and  upon  his  oath  did  swear  "that  he  the  said 
defendant  then  thought  that  the  words  written  in 
red  ink  were  not  his  writing,  and  that  he  had  not 
in  the  presence  of  W.  D.  written  the  said  words 


so  written  in  red  ink,  whereas  in  truth  and  in  fact 
the  said  words  so  written  in  red  ink  were  defend- 
ant's writing,  and  whereas  also,  in  truth  and  in 
fact,  defendant  then  and  there,  when  he  so  de- 
posed as  aforesaid,  thought  that  the  said  words  so 
written  in  red  ink  as  aforesaid  were  his  writing, 
and  whereas"  &c.: — Held,  first,  that  the  writ  of 
trial  was  properly  alleged  to  have  been  before  the 
sheriff,  although  in  fact  before  the  secondary,  the 
sheriff's  deputy.  Ib. 

Held,  secondly,  that  the  record  of  the  writ  of 
trial,  which  showed  that  two  issues  were  joined, 
proved  the  allegation  that  certain  issues  came  on 
to  be  tried,  though  the  postea  stated  a  finding  of 
the  jury  upon  one  issue  only.  Ib. 

Held,  thirdly,  that  perjury  might  be  assigned 
upon  the  deposition  of  defendant.  Ib. 

Held,  fourthly,  that  the  materiality  of  the  alle- 
gation that  defendant  wrote  the  words  in  the  pre- 
sence of  W.  D.  being  averred,  the  Court  would 
not  inquire  into  it.  Ib. 

An  indictment  for  perjury  contained  four  counts, 
each  of  which  stated,  that  for  defendant  on  his 
retainer  W.  U.  had  done  business  as  attorney; 
that  W.  U.  delivered  his  bill,  and  after  the  ex- 
piration of  one  "month"  from  such  delivery  took 
out  a  summons  before  a  judge,  under  stat.  6  &  7 
Viet.  c.  73,  to  show  cause  why  the  bill  should 
not  be  referred  for  taxation  ;  that  it  then  and 
there  became  and  was  material  in  showing  cause 
to  ascertain  whether  defendant  did  retain  W.  U.; 
and  that  defendant,  before  showing  cause,  made 
an  affidavit,  denying  that  he  had  retained  W.  U.; 
and  assigned  perjury  on  such  affidavit.  Each  of 
the  counts  concluded,  "  and  so  the  jurors  afore- 
said did  say,  that  the  said  J.  N.  R.  did  commit  per- 
jury." The  record  then  stated  the  writ  of  venire 
to  try  whether  the  defendant  "  be  guilty  of  the 
perjury  and  misdemeanor  aforesaid,"  and  the 
verdict,  that  "  he  is  guilty  of  the  perjury  and  mis- 
demeanor aforesaid,"  &c.,  and  a  general  judgment 
thereon  : — Held,  first,  that,  as  the  counts  of  the 
indictment  all  referred  to  the  statute,  the  word 
"month"  was  to  be  construed  according  to  the 
interpretation  clause,  and  meant  "  calendar 
month."  Ryalls  v.  Reg.,  (in  error),  12  Jur.  458; 
17  L.  J.,  M.  C.,  93— Q.  B. 

Held,  secondly,  that  jurisdiction  was  sufficiently 
shown  on  the  indictment,  without  negativing  a 
prior  application  to  have  the  costs  taxed  by  the 
party  chargeable,  in  which  case  only  the  act 
authorizes  an  application  to  the  judge  by  the 
attorney.  Ib. 

Held,  thirdly,  that  the  fact  of  the  retainer  by 
defendant  was  a  material  ingredient  in  the  inquiry, 
and  was  sufficiently  averred.  Ib. 

Held,  fourthly,  that  the  averment  at  the  conclu- 
sion of  each  count  was  immaterial,  and  might  be 
struck  out  as  surplusage.  Ib. 

Held,  fifthly,  that  the  word  "misdemeanor" 
was  nomen  collectivum  ;  and  that,  therefore,  the 
venire  and  verdict  applied  to  all  the  counts ;  and 
the  judgment,  being  for  imprisonment  only,  was 
divisible.  Ib. 

Upon  an  indictment  for  perjury  in  an  affidavit  to 
found  an  application  for  a  capias,  alleging  that  the 
prosecutor  (defendant  in  the  action)  was  indebted 
in  50/.,  an  award  made  in  pursuance  of  an  order 
of  reference  at  Nisi  Prius  in  favour  of  the  prose- 
cutor is  not  admissible  against  defendant.  Reg. 
v.  Fontaine  Moreau,  12  Jur.  626:  17  L.  J.,  Q.  B.. 
187. 
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Threats  of  Accusation.}  — Prisoner  was  indicted 
under  slat.  7  &  8  Geo.  4,  c.  29,  s.  8,  in  first  count, 
for  feloniously  accusing  A.  B.  of  a  certain  infamous 
crime,  that  is  to  say,  of  having  made  to  the  pri- 
soner a  certain  solicitation,  whereby  to  move  and 
induce  the  prisoner  to  commit  with  him,  A.  B.,  the 
crime  of  sodomy,  with  a  view  to  extort  and  gain 
money  from  him  ;  second  count,  charging  the  same 
offence  somewhat  differently: — Held,  by  seven  of 
the  judges  to  five,  that  the  evidence  was  not  suffi- 
cient to  prove  the  intent  laid.  Reg.  v.  Middleditch, 
1  Den.  C.  C.  R.  92. 

Night  Poaching.}  — Indictment  under  stat.  2 
Geo.  4,  c.  69,  s.  9,  (against  night  poaching), 
charged  A.  B.  and  six  others,  "  that,  they  being 
respectively  armed  with  guns  and  other  offensive 
weapons,  entered  &c."  A.  and  B.  were  each 
proved  to  have  been  armed  with  a  gun,  the  other 
six  with  bludgeons.  Objection,  that  the  averment, 
"  other  offensive  weapons,"  not  specifying  what, 
made  the  arming  of  the  other  six  only  construc- 
tive, which  was  not  sufficient  to  bring  them  within 
the  statute.  Indictment  held  good.  Reg.  v.  Good- 
fellow,  1  Den.  C.  C.  R.  81. 

In  a  case  of  night  poaching  by  persons  armed, 
the  offence  was  committed  on  the  4th  of  December, 
1845.  On  the  19th  of  December,  1845,  informa- 
tion of  the  offence  was  made  before  a  magistrate, 
who  on  that  day  granted  warrants  to  apprehend  A. 
and  B.,  two  of  the  offenders.  On  one  of  these 
warrants  A.  was  apprehended  and  committed  for 
trial  on  the  16th  of  September,  1846;  B.  being  ap- 
prehended on  the  other  warrant,  and  committed 
for  trial  on  the  21st  of  October,  1S46.  The  in- 
dictment was  preferred  and  found  on  the  5th  of 
April,  1847: — Held,  that  the  prosecution  was 
"  commenced  within  twelve  calendar  months  after 
the  commission"  of  the  offence,  and  that  it  was 
commenced  by  the  information  and  warrants  to 
apprehend,  or  at  all  events  by  the  apprehension  of 
the  prisoners.  Reg.  v.  Gibson,  2  Car.  &  K.  402. 

Under  the  9  Geo.  4,  c.  69,  (the  Night  Poaching 
Act),  it  is  not  essential  that  all  the  prisoners 
charged  should  actually  enter  the  inclosed  places; 
but,  if  they  are  associated  together  for  the  com- 
mon purpose  of  taking  game  contrary  to  the 
statute,  and  some  of  the  party  actually  enter  such 
place  to  effect  that  purpose,  while  the  others  re- 
main near  enough  to  aid  and  assist,  they  may  all 
be  committed  under  an  indictment  charging  them 
with  being  in  such  place  for  such  purpose.  So 
held  (upon  a  case  reserved)  by  Lord  Denman,  C. 
J.,  Wilde,  C.  J.,  Pollock,  C.  B.,  Coltman,J.,RoIfe, 
B.,  Wightman,  J.,  Cresswell,  J.,  Platt,  B.,  and 
Williams,  J.  Reg.  v.  Whittaker,  2  C.  &  K.  636; 
17  L.  J.,  M.  C.,  127— C.  C.R. 

Gamekeepers  who  were  out  watching  in  the 
night,  heard  firing  of  guns  in  the  preserves  of  their 
employer,  and  they  waited  on  a  turnpike-road, 
expecting  the  poachers  to  come  there,  which  they 
did,  and  an  affray  ensued  between  the  game- 
keepers and  the  poachers : — Held,  that,  if  the 
gamekeepers  were  then  endeavouring  to  appre- 
hend the  poachers,  they  were  not  justified  in  so 
doing.  Reg.  v.  Meadham,  2  C.  &  K.  633 — Wight- 
man. 

The  prisoners,  B.  and  G.,  were  convicted  of 
night  poaching.  The  indictment  was  upon  the 
9  Geo.  4,  c.  69  ;  by  sect.  4  of  which  it  is  enacted , 
that  the  prosecution  for  every  offence  "punishable 
by  indictment  by  virtue  of  that  act  shall  be  com- 
menced within  twelve  calendar  months  after  the 
commission  of  the  offence."  The  offence  in  this 


case  was  committed  on  the  4th  of  December,  1845. 
The  information  before  the  justices,  and  warrant, 
were  on  the  19th  of  December,  1S45.  B.  was 
apprehended  and  committed  on  the  5th  of  Sep- 
tember, 1846,  and  G.  on  the  21st  of  October,  1846. 
The  indictment  was  preferred  on  the  5th  of  April, 
1847  : — Held,  that  the  prosecution  was  commenced 
in  time,  and  the  conviction  right.  Reg.  v.  Brooke, 
1  Den.  C.  C.  R.  217. 

On  an  indictment  for  wounding  with  intent  to 
prevent  lawful  apprehension,  it  was  proved  that 
the  prisoners  were  found  poaching  in  the  night, 
armed,  in  a  preserve  which  had  belonged  to  the 
Earl  of  L.,  and  then  was  in  the  possession  of  the 
earl's  trustees.  The  person  trying  to  apprehend 
was  a  watcher  employed  by  the  head  keeper,  the 
latter  having  been  appointed  by  the  earl  some 
twenty  years  before,  and  paid  by  his  agent  down 
to  the  time  of  the  trial,  but  the  head  keeper  had 
never  had  any  direct  communication  with  the  trus- 
tees : — Held,  sufficient  proof  of  an  authority  to 
apprehend.  Reg.  v.  Fielding,  2  C.  &  K.  621 — 
Cresswell. 

Wounding  Gamekeepers.]  —Pulling  a  deer-keeper 
to  the  ground  and  holding  him  there  while  an- 
other person  escapes,  is  not  a  beating  of  the  deer- 
keeper  within  the  stat.  7  &  8  Geo.  4,  c.  29,  s.  29. 
Reg.  v.  Hale,  2  Car.  &  K.  326— Maule. 

A  mere  battery  is  not  sufficient  to  come  within 
this  enactment.  Ib. 

There  must  be  a  beating  in  the  popular  sense  of 
the  word.  Ib. 

Sending  Threatening  Letters.] — Indictment  for 
sending  a  threatening  letter  under  stat.  4  Geo.  4, 
c.  54,  s.  3.  First  count  charged  G.  with  sending 
to  R.,  and  threatening  to  burn  R.'s  houses.  It 
was  proved  that  R.  had  only  a  reversionary  in- 
terest in  these  houses.  Qurere,  whether  G.  could 
be  convicted  on  that  count.  Reg.  v.  Grimwades, 
IDen.  C.  C.  R.  30. 

Second  count  charged  G.  with  sending  to  R.  and 
threatening  to  burn  the  said  houses,  laying  them 
as  the  property  of  B.,  the  tenant.  It  was  proved 
that  G.  dropped  the  letter  in  a  public  road  near 
R.'s  house,  that  A.  found  it  and  gave  it  to  H.,  who 
opened  and  read  it,  and  gave  it  to  E.,  who  showed 
it  to  both  B.  and  R.: — Held,  that  this  was  a  send- 
ing within  the  statute.  Ib. 

By  the  10  4-  11  Viet.  c.  66,  the  provisions  of  the 
law  respecting  threatening  letters,  and  accusing 
parties  with  a  view  to  extort  money,  are  extended. 

An  indictment  on  the  stat.  4  Geo.  4,  c.  54,  s.  3, 
charged,  that  the  prisoner  sent  a  letter  to  T.  L., 
threatening  to  burn  the  house  of  J.  R.: — Held,  by 
the  fifteen  judges,  bad — as  the  threat  must  be  to 
the  owner  of  the  property ;  and  that,  if  the  letter 
was  sent  to  T.  L.  with  intent  that  it  should  reach 
J.  R.,  and  did  reach  him,  it  should  have  been 
charged  in  the  indictment  as  sent  to  J.  R.  Reg.  v. 
Jones,  2  Car.  &  K.  398. 

Indictment  charged  the  prisoner  with  sending  a 
threatening  letter  to  A.,  the  thrent  therein  avcnr.l 
being  to  burn  the  house  of  B.: — Held,  bad.  Reg. 
v.  Jones,  1  Den.  C.  C.  R.  218. 

Destroying  Parish  Registers.] — Indictment  un- 
der the  11  Geo.  4  &  1  Will.  4,  c.  66,  s.  20,  for 
destroying,  defacing,  and  injuring  a  register  of 
baptisms,  marriages,  and  burials.  Objections:  1. 
That  there  was  neither  a  destroying,  defacing,HOt 
injuring  within  the  statute,  because  the  register, 
when  produced,  had  the  torn  piece  pasted  in,  and 
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statute  in  the  same  clause  created  the  offence  and 
provided  the  penalty.     Ib. 

Receiving  Gifts  by  Indian  Officers.]  —  Upon  an 
information  under  stat.  33  Geo.  3,  c.  52,  s.  62, 
which  enacts  that  the  receiving  any  sum  of  money 
as  a  gift  or  present,  whether  for  the  use  of  the 
party  receiving  the  same  or  of  any  other  person, 
by  a  British  subject  holding  any  office  or  employ- 
ment in  the  East  Indies,  shall  be  deemed  to  be 
extortion  and  a  misdemeanor: — Held,  first,  that  it 
was  sufficient  to  charge  that  defendant  received  a 
sum  of  money  as  a  gift  or  present,  describing  the 
offence  in  the  words  of  the  statute.  Rfg-  v. 
Douglas,  1 1  Jur.  925  ;  16  Law  J.,  M.  C.,  1 17 — Q.  B. 


was  as  legible  as  before.  2.  That  the  indictment 
was  bad  for  uncertainty,  for  alleging  three  distinct 
and  different  offences.  3.  For  not  containing  an 
express  averment  of  a  scienter  : — Held,  indictment 
good  on  all  points.  Reg-  v.  Bowen,  1  Den.  C.  C. 
R.  22. 

False  Answers  at  the  Election  of  Corporate  Offi- 
cers.]— An  indictment  on  the  Municipal  Corpora- 
tion "Act,  5  &  6  Will.  4,  c.  76,  s.  34,  for  giving 
a  false  answer  on  voting  for  a  town  councillor,  is 
bad,  if  it  do  not  allege  that  the  defendant  wil- 
fully gave  the  false  answer.  Rfg.  v.  Bent,  2  Car. 
&  K.  179— Williams. 

Charging  that  he  gave  the  false  answer  falsely 
and  fraudulently,  is  not  sufficient.  Ib. 

A  count  in  an  indictment,  which  charges  that 
defendant,  at  an  election  of  a  town  councillor, 
falsely,  fraudulently,  and  in  fraud  of  the  provisions 
of  the  stat.  5  &  6  Will.  4,  c.  76,  did  personate  J. 
H.,  whose  name  was  on  the  burgess  roll,  and  gave 
a  vote  in  the  name  of  J.  H.  at  such  election,  is  bad, 
because  it  charges  no  offence  either  against  the 
common  law  or  against  the  stat.  5  &  6  Will.  4,  c. 
76.  Ib. 

False  Statements  on  registering  Births,  Deaths, 
and  Marriages.]  —  An  indictment,  under  6  &  7 
Will.  4,  c.  86,  s.  41,  (Registration  of  Marriages 
Act),  charged,  that  a  clergyman  had  solemnized 
a  marriage  and  was  about  to  register  in  duplicate 
the  particulars  relating  to  the  marriage,  and  that 
the  defendant  did  wilfully  make  to  the  said  clergy- 
man, "  for  the  purpose  of  being  inserted  in  the 
register  of  marriage,-'  certain  false  statements. 
The  proof  was,  that  the  particulars  were  entered 
by  the  clerk  of  the  church  before  the  marriage  ; 
that,  after  the  marriage,  the  clergyman  asked  the 
defendant  if  they  were  correct,  and  that  he  an- 
swered in  the  affirmative,  and  the  clergyman  signed 
the  register:  — Held,  that  the  defendant  was 
nghtly  convicted.  Reg.  v.  Brown,  2  C.  &  K.  504 : 
17  L.  J.,  M.  C.,  145— C.  C.  R. 

Held,  also,  that  it  was  not  necessary,  upon  an 
indictment  under  the  act,  to  prove  that  the  regis- 
ter books  used  by  the  clergyman  were  furnished 
to  him  by  the  registrar-general.  Ib. 

The  stat.  6  &  7  Will.  4,  c.  86,  s.  41,  makes  it  a 
misdemeanor  to  make  a  false  statement  of  one  or 
more  of  the  particulars  required  to  be  registered 
for  the  purpose  of  being  inserted  in  any  register 
of  birth,  death,  or  marriage;  and  to  constitute 
this  offence,  the  purpose  need  not  be  effected 
Reg.  v.  Mason,  2  C.  &  K.  622— Cresswell. 

But  it  is  a  felony,  under  sect.  43  of  that  statute, 
)    cause   the  registrar   to  make  an    entire  false 
entry  of  a  birth,  marriage,  or  death.     Ib. 

False  Statement  by  Burgesses  on  Election.]  —The 
stat.  5  &  6  Will.  4,  c.  76,  s.  34,  (Municipal  Corpo- 
rations Act),  makes  it  a  misdemeanor  for  a  burgess 
o  make  a  false  answer  to  any  of  the  questions 
therein  specified.     The  indictment  charged  (in  the 
hrst  four  counts)  that  the  defendant  falsely  and 
raudulc-ntly  answered,  &c.:— Held  bad,  for  omit- 
"  wilfully."    Reg.  v.  Beat,  1  Den.  C.  C.  R.  157 
In  the  two  last  counts,  that  the  defendant  falsely' 
?audulently,  deceitfully,  and  contrary  to  and  in 
the  said  statute,  did  personate  one  J.  H  : 
Id,  t.rst,  that  this  was  no  offence  under  the 


Held,  secondly,  that  it  was  not  necessary  to 
allege  that  the  money  alleged  to  be  received  by 
the  defendant  "as  a  gift  or  present,"  was  the 
money  of  the  person  from  whom  it  was  received, 
or  of  any  particular  person.  Ib. 

Held,  thirdly,  that  it  was  not  necessary  to  allege 
that  the  money  was  received  extorsively,  or  under 
colour  of  the  defendant's  office  or  employment.  Ib. 

Held,  fourthly,  that  it  was  not  necessary  to  state 
for  whose  use  the  money  was  received.  Ib. 


ct  GUViC      UI1UCI       U1C 

therera   "/  °ffence  so  described  being  specified 


-  no  offellce  a  - 

in  itself  OP  ae  a  violation  (in  effect 

statutory  prohibition,  because  (if  it  were)  the 


By  section  62  of  statute  33  Geo.  3,  c.  52,  the 
demanding    or   receiving    any   sum  of  money    or 
other  valuable  thing  as  a  gift  or  present,  or  under 
colour  thereof,  whether  it  be  for  the   use  of  the 
party  receiving  the  same,  or   for,  or  pretended  to 
be  for,  the  use  of  the   company,  or  of  any  other 
person  whatsoever,  by  any  British  subject  holding 
any  office  in   the   East  Indies,  shall  be   extortion 
and  a  misdemeanor,  and  shall  be  proceeded  against 
and  punished  as  such;  and  the  offender  shall  also 
forfeit  to  the  King  the  gift  or  present  so  received, 
or  the  full  value  thereof.     By  section  63,  the  Court 
shall  have  power  to  direct  the  said  present  or  gift, 
or  any  part  thereof,  to  be  restored  to  the  party 
who  gave  the  same,  or  to  order  the  whole,  or  any 
part  thereof,  or  of  any  fine  which  the  Court  shall 
set  on  the  offender,  to  be  paid  or  given  to  the 
prosecutor  or  informer.     An    information,   under 
section  62  of  statute  33  Geo.  3,  c.  52,  charged  de- 
fendant with  receiving  from  S.  R.,  in  the  East  In- 
dies, a  sum  of  money,  to  wit,  8000   rupees,  being 
of  the   value  of  8001.  of  lawful  money  of  Great 
Britain,  as  a  gift  or  present.     The  jury  found  the 
defendant  guilty,  and  that  the  sum  of  money  was 
8000  rupees  ;  and  that  the  sum  of  8000  rupees,  at 
the  time  of  the  receipt  thereof,  was  of  the  value 
of  766/.  13s.  4<f.  of  lawful  money  of  Great  Britain, 
being  at  the  rate  of  Is.  lid.  for  each  rupee.     The 
Court  gave  judgment  that  defendant  should  pay  a 
fine,  and   should   forfeit  7661.   13s.  4d.,   being  the 
full  value  of  the  gift  or  present,  and  that  defendant 
be  imprisoned  until  he  shall  have  paid  the  fine  and 
the  forfeiture.     On  objections  to  the  information — 
Held,  first,  that  the  meaning  of  the  statute  33  Geo. 
3,  c.  52,  was  to  prevent  a  person  holding  office  in 
the  East  Indies  from  receiving  any  gift  absolutely, 
whatever  the  reason  for  the  gift  might  be  ;  and  that, 
if  the  meaning  of  the  statute  was  to  prohibit  gifts 
being  received  only  where  they  were  received  ex- 
torsively or  under  colour  of  office,  the  indictment 
would  be  good  by  virtue  of  statute  7  Geo.  4,  c.  64, 
which  applies  as  well  to  indictments  preferred  for 
offences  abroad  as  for  offences  in  England.     Dou- 
glas v.  Reg.,  (in  error),  12  Jur.  974;  17  L.  J.,  M. 
C.,  176— Exch.  Cham. 

Held,  secondly,  that  it  was  not  necessary  to 
state  for  whose  use  the  money  was  received.  Ib. 
— Platt,  B.,  dub. 
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Held,  thirdly,  that  it  was  not  necessary  to  state 
whose  the  money  was.  Ib. 

On  objections  to  the  judgment — Held,  first,  that 
the  gift  received  by  defendant  being  money,  there 
was  a  forfeiture  of  the  money,  and  the  Court  had 
no  option  to  exercise  in  giving  their  judgment.  Ib. 

Held,  secondly,  that  the  value  of  the  rupees  was 
rightly  estimated  at  the  time  of  the  receipt  thereof. 
Ib. 

Held,  thirdly,  that  the  Court  might  pass  sen- 
tence of  imprisonment  until  both  the  fine  and  the 
forfeiture  were  paid.  Ib. 

Offences  by  Bankrupts.] — A.,  a  bankrupt,  was 
indicted  for  not  surrendering  to  the  District  Court 
of  Bankruptcy  at  Manchester.  The  court  was 
presided  over  by  two  judges,  Mr.  J.  and  Mr.  S., 
and  (practically)  comprised  two  courts.  A.  was 
summoned  by  Mr.  J.  to  appear  before  the  com- 
missioner in  her  Majesty's  Court  of  Bankruptcy 
at  Manchester.  It  was  proved  that  he  had  not 
appeared  pursuant  to  the  said  summons  at  the 
said  court  at  all,  nor  before  Mr.  J.  elsewhere  ;  but 
there  was  no  proof  of  his  having  appeared  or  not 
before  Mr.  S.  elsewhere: — Held,  first,  proof  of 
non-appearance  sufficient.  Reg.  v.Dealtry,  1  Den. 
C.  C.  R.  2S7;  2  C.  &  K.  521. 

Held,  secondly,  that  the  summons  need  not 
aver  that  A.  had  been  duly  adjudged  a  bankrupt.  Ib. 

Held,  thirdly,  that  it  need  not  aver  that  the  fiat 
had  been  referred  to  the  Manchester  Court  of 
Bankruptcy.  Ib. 

The  felony  of  not  surrendering  at  a  District 
Court  to  a  fiat  in  bankruptcy  under  the  stat.  5  &  6 
Viet.  c.  122,  s.  32,  is  committed  at  the  place  where 
the  district  court  is  situate;  and  an  indictment  for 
this  offence  cannot  be  sustained  in  a  different 
county  from  that  in  which  the  person  was  a  trader, 
or  in  which  he  committed  an  act  of  bankruptcy. 
Reg.  v.  Miiner,  2  Car.  &  K.  310 — Maule. 

Selling  unwholesome  Provisions.] — Victuallers, 
brewers,  and  other  common  dealers  in  victuals, 
who  in  the  course  of  their  trade  sell  provisions 
unfit  for  the  food  of  man,  are  criminally  responsi- 
ble under  the  stat.  51  Hen.  3,  "Pillor'  et  Tum- 
brel' &c.,"  and  the  stat.  of  Edw.  1,  "  De  Pistori- 
bus  et  Brassiatoribus  et  aliis  Vitellariis,"  if  they  do 
so  knowingly,  and  probably  if  they  even  do  no  not, 
and  are  liable  civilly  to  the  vendee  without  any 
fraud  on  their  part  or  warranty  of  the  soundness  of 
the  thing  sold  :  but  a  private  person  not  following 
any  of  these  trades,  who  sells  an  unwholesome 
article  for  food,  is  not  liable  under  such  circum- 
stances. Burnby  v.  Rollitt,  11  Jur.  827 — Exch. 

Endangering  Safety  of  Persons  travelling  on 
Railways.] — On  an  indictment  under  the  3  &  4 
Viet.  c.  97,  s.  15,  for  unlawfully  and  wilfully 
doing  anything  to  endanger  the  safety  of  persons 
conveyed  in  or  upon  any  railway,  it  is  unneces- 
sary to  allege  or  prove  that  the  railway  was  con- 
structed or  worked  under  the  powers  of  an  act  of 
Parliament.  Reg.  v.  Bowray,  10  Jur.  211— N.  P. 
C. — Alderson. 

Under  such  an  indictment  it  is  sufficient  to  show 
that  the  accused  wilfully  did  the  act  charged,  and 
that  it  was  of  a  nature  to  endanger  the  safety  of 
persons  upon  the  railway  :  it  is  no  defence  that  he 
did  not  intend  to  do  any  injury.  Jo. 

A  person  who  throws  a  stone  at  engines  or  car- 
riages using  a  railway  may  be  indicted  under  the 
15th  section  of  the  3  &  4  Viet.  c.  97,  for  doing  an 
act  to  endanger  the  safety  of  persons  conveyed  on 


the  railway ;  and  the  indictment  may  contain  a 
count  at  common  law  for  throwing  the  stone  at 
the  carriages.  Ib. 

Disobeying  Order  of  Sessions.] — On  dismissing 
an  appeal  against  a  poor-rate,  it  was  ordered  by 
the  sessions,  that  the  appellants,  "  upon  service 
of  the  said  order,  or  a  true  copy  thereof,  should 
pay  to  the  respondents  the  sum  of  9l/.,  for  their 
costs  and  charges  by  reason  of  the  said  appeal." 
An  indictment  for  disobedience  to  the  order 
stated,  that  "  a  true  copy  of  it  was  served  on 
the  defendants,  who  then  and  there  had  notice 
of  the  said  order:" — Held,  sufficient.  Reg.  v. 
Mortlock,  2  New  Sess.  Cas.  108 — Q.  B. 

In  order  to  prove  the  service  of  the  copy  a  wit- 
ness was  called,  who  stated,  that  the  order  having 
been  drawn  up  from  the  minutes  of  the  sessions 
on  paper,  and  signed  by  the  clerk  of  the  peace, 
was  read  over  by  him  to  each  of  the  defendants, 
whom  he  at  the  same  time  served  with  a  true 
copy  of  it: — Held,  first,  sufficient;  and  that  it  was 
not  necessary  to  give  notice  to  produce  the  copy 
served  in  order  to  let  in  such  evidence.  Ib. 

Held,  secondly,  that  it  was  no  objection  to  the 
order,  that  the  amount  of  costs,  having  in  the 
meantime  been  taxed  by  the  clerk  of  the  peace, 
was  inserted  in  the  order  at  an  adjourned  sessions, 
as  the  circumstances  of  the  case  warranted  the 
conclusion  that  the  parties  assented  to  such  a 
course.  Ib. 

Quaere,  (per  Coleridge,  J.),  whether,  without 
such  consent,  the  adjourned  sessions  would  have 
had  jurisdiction  to  insert  in  the  order  the  costs  of 
a  matter  heard  at  the  original  sessions.  Ib. 

Highways  and  Bridges,  Non-repair  of.]  — On  an 
indictment  against  a  parish  for  non-repair  of  a 
highway,  setting  out  an  order  of  justices  for  di- 
viding the  road  in  question,  such  order  following 
the  form  given  in  the  34  Geo.  3,  c.  64,  and  allot- 
ting different  portions  to  different  parishes,  for  the 
purposes  of  repair,  it  is  not  competent  to  either 
parish  to  give  evidence,  in  contradiction  to  the 
order,  that  the  nature  of  the  road  so  allotted  is 
not  in  fact  situate  within  it.  Reg.  v.  Hickling, 
2  New  Sess.  Cas.  117 — Q.  B. 

Under  stat.  5  &  6  W.  4,  c.  50,  s.  95,  the  judge 
has  no  power  to  direct  the  costs  of  an  indict- 
ment for  non-repair  of  a  road,  preferred  by  the 
direction  of  justices,  to  be  paid  out  of  the  high- 
way-rate, except  where  there  is  a  highway,  and 
the  liability  to  repair  it  is  in  dispute.  Reg.  v. 
Heanor,  6  Q.  B.  745. 

Therefore,  where  defendants  had  been  acquitted 
on  the  sole  grouad  that  the  road  in  question  was 
not  a  highway,  and  the  judge  certified  for  costs 
under  this  section,  the  court  set  the  certificate 
aside.  Ib. 

Where  a  judge  of  assize,  after  trial  of  an  in- 
dictment for  non-repair  of  a  road,  under  stat.  5  & 
6  Will.  4,  c.  50,  s.  95,  makes  an  order  that  the 
costs  be  paid  by  the  parish,  but  does  not  insert  the 
amount  of  costs  in  the  order,  nor  ascertain  and 
fix  the  amount  either  then  or  at  any  subsequent 
time,  the  Court  of  Queen's  Bench  will  not  enforce 
such  an  order  by  a  mandamus.  Reg.  v.  Clarl;, 
Dav.  &  M.  687;  5  Q.  B.  887. 

An  order  for  the  costs  of  the  prosecution  under 
5  &  6  Will.  4,  c.  50,  s.  95,  can  only  be  made 
when  the  road  is  proved  affirmatively  to  be  a 
highway;  and  the  court  will  not  go  into  that 
question  on  affidavit.  Reg.  v.  Down  Holland 
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(Township),  2  New  Sess.   Cas.   177;     15  Law  J., 
N.  S.,M.  C.,  25. 

Justices  in  special  sessions  made  an  order  under 
5  &  6  Will.  4,  c.  50,  ss.  94  and  95,  directing  an  in- 
dictment for  non-repair  of  a  highway,  to  be  pre- 
ferred against  the  inhabitants  of  the  parish  of  H. 
The  order  did  not  state  that  the  highway  was 
within  the  division  for  which  the  special  sessions 
were  held.  At  the  trial,  defendants  had  a  verdict, 
the  jury  finding  that  the  highway  was  not  within  the 
parish  of  H.  The  judge  ordered  the  costs  of  the 
prosecution  to  be  paid  by  defendants.  The  court 
set  aside  the  certificate  for  costs,  on  the  ground  of 


uch   offender  shall  be  guilty  of  felony,"  and  on 
Conviction  suffer  death.     Stat.  2  &  3  Will.  4,  c.  62, 
s    1    reduces  the  punishment  to  transportation  for 
i'fe';  and  stat.  7  Will.  4  &  1  Viet.  c.  90,  s.  1,  to 
ransportation  for  not  less  than  fifteen  years.     An 
ndictment   charged    defendant    with    feloniously 
stealing  a  mare,  saddle,  and  bridle,  and  did   not 
conclude  contra  formam  statuti.     A   general  ver- 
dict of  guilty  was  found  : — Held,  that,  as  stealing 
,he  mare,  as  well  as  stealing  the  saddle  and  bridle, 
was  a  felony  at  common  law,  and   not  created  or 
altered   in  its  nature  by  statute,  the  offence   was 
orrectly   described    in    the    indictment,   and    the 


the  defect  in  the  order  of  justices.  Reg.  v.  Hick- 
ling,  2  New  Sess.  Cas.  117;  15  Law  J.,  N.  S.,  M. 
C.,  23— Q.  B. 

Quaere,  whether  the  certificate  for  costs  must 
show  on  the  face  of  it  that  the  order  of  justices 
was  properly  made.  Ib. 

Quaere,  also,  whether  the  judge  had  jurisdiction 
to  make  such  an  order,  the  jury  having  found  that 
the  highway  was  not  in  the  parish  of  H.  Ib. 

Stat.  13  Geo.  3,  c.  78,  s.  64,  empowered  the  court, 
trying  an  indictment  for  non-repair  of  a  highway, 
to  award  costs  if  the  defence  was  frivolous.  Stat. 
43  Geo.  3,  c.  59,  s.  1,  enacts,  that  all  matters  and 
things  in  the  said  act  contained  relating  to  high- 
ways shall,  so  far  as  applicable,  be  extended  and 
applied  to  county  bridges,  as  fully  and  effectually 
as  if  the  same  and  every  part  thereof  were  herein 
repeated  and  re-enacted  : — Held,  the  clause  as  to 
costs  in  stat.  13  Geo.  3,  c.  78,  was  substantively 
re-enacted  in  stat.  43  Geo.  3,  c.  59,  with  reference 
to  county  bridges,  and,  therefore,  was  not  repealed 
when  stat.  5  &  6  W.  4,  c.  50,  repealed  in  general 
terms  stat.  13  Geo.  3,  c.  78.  Reg.  v.  Merioneth- 
shire, 6  Q.  B.  343. 

The  judge  who  tries  an  indictment  for  non-repair 
of  a  bridge,  removed  by  certiorari,  may  certify, 
after  the  assizes,  that  the  defence  was  frivolous 
and,  by  such  certificate,  award  payment  of  costs  to 
the  prosecutor,  which  will  be  enforced  by  the  court 
in  bane.  76. 

Indictment  for  the  non-repair  of  a  bridge.  On  a 
special  verdict,  it  was  found,  that,  until  the  passing 
of  the  2  &  3  Will.  4,  c.  64,  by  which  the  borough 
of  N.  S.  was  enlarged,  the  bridge  was  situated 
without  the  borough,  in  the  county  of  W.,  and  had 
always  been  repaired  by  that  county ;  the  metes 
and  bounds  so  altered  were  adopted  by  the  5  &  6 
Will.  4,  c.  76,  "for  the  purposes  of  that  act :" — 
Held,  that  the  5  &  6  Will.  4,  c.  76,  does  not  change 
the  legal  liability  of  the  county  of  W.;  and  that, 
though  the  bridge  is  now  locally  situate  within  the 
new  limits  of  the  borough,  the  county  of  W.  is  still 
liable  to  repair  it.  Reg.  v.  New  Sarum,  2  New  Sess. 
Cas.  133;  15  Law  J.,  N.  S.,  M.  C.,  15;  10  Jur.  176 
-Q.  B. 

Sacrilege.}  — Prisoners  indicted  for  sacrilegiously 
breaking  into  a  church  and  stealing  a  box  and 
money: — Held,  first,  that  the  box  (under  the  cir- 
cumstances) was  not  affixed  to  the  freehold,  but 
was  constructively  in  the  possession  of  the  vicar 
and  churchwardens.  Reg.  v.  Wortley,  1  Den.  C. 
C.R.  162. 

Held,  secondly,  that  the  property  was  rightly 
laid  in  the  vicar  and  others,  in  their  individual 
names.  Ib. 

stealing  Cattle.]  —  Stat.  7  &  8  Geo.  4,  c.  29,  s.  25, 
enacts,  "  That  if  any  person  shall  steal  any  horse, 
marc,  &.c."  "  or  shall  wilfully  kill  any  of  such  cat- 
tli;  within  intent  to  steal  the  carcase,"  &c.,  "  every 


statutable  punishment  of  fifteen  years'  transporta- 
tion would  attach  to  the  stealing  the  mare.  Wil- 
liams v.  Reg.  (in  error,)  7  Q.  B.  251. 

Coroner,  and  Coroner's  Inquisitions.] — Quaere, 
whether  a  coroner  of  a  borough  is  a  "  corporate 
officer"  within  6  &  7  Viet.  c.  83,  s.  1.  Reg.  v. 
Grimshuw,  11  Jur.  965  ;  16  Law  J.,  Q.  B.,  385. 

The  due  taking  of  an  inquisition  by  the  coroner 
is  a  condition  precedent  to  his  being  entitled  to 
remuneration  under  stat.  25  Geo.  2,  c.  29  ;  and 
the  Court  cannot  interfere  with  the  discretion  of 
the  justices  in  quarter  sessions  in  determining 
whether  the  coroner's  conduct  has  been  such  that 
the  order  for  payment  thereof  ought  to  be  made. 
Reg.  v.  Carmarthenshire  (Justices),  2  New  Sess. 
Cas.  679;  11  Jur.  819;  16  Law  J.,  M.  C.,  167— 
Q.  B. 

But  the  coroner  is  entitled  to  be  reimbursed  the 
compulsory  payments  made  by  him  under  stat.  6  & 
7  Will.  4,  c.  89,  and  7  Will.  4  &  1  Viet.  c.  68,  s.  2, 
and  the  justices  in  quarter  sessions  have  no  dis- 
cretion. Ib. 

Under  stat.  6  &  7  Viet.  c.  83,  s.  1,  it  is  a  "law- 
ful or  reasonable  cause"  for  the  absence  of  the 
coroner,  and  the  acting  of  his  deputy  on  an  in- 
quest, that  the  coroner  was  engaged  in  holding 
another  inquest.  Reg.  v.  Perkin,  1  Q.  B.  165. 

Where  the  jury  are  sworn,  and  the  inquest  com- 
mences properly  before  the  deputy,  he  should 
:ontinue  holding  the  inquest  to  its  conclusion, 
although  in  the  course  of  it  the  principal  coroner 
may  be  accidentally  present.  Ib. 

This  inquisition  held   by  the  deputy  is  properly 
described  as  taken  before  the  principal  coroner.  Ib. 
And   it  is  properly  signed  in  the  name   of  the 
mncipal  coroner  by  E.  M.,  his  deputy.     Ib. 

In  a  case  of  manslaughter,  the  cause  of  the 
death  and  the  death  occured  in  the  county  of  S., 
and  the  body,  after  death,  was  removed  to  the  city 
of  L.;  the  coroner  of  L.  held  the  inquest,  and 
J.  E.  was  tried  for  the  manslaughter  on  the  inqui- 
sition : — Semble,  that  the  inquest  was  properly 
held,  under  the  stat.  6  &  7  Viet.  c.  12,  although 
that  statute  is  a  little  obscurely  worded.  Reg.  v. 
Ellis,  2  Car.  &  K.  470. 

Where  a  prisoner  is  committed  for  trial  under  a 
magistrate's  warrant  on  a  charge  of  murder, — 
Qusre,  whether  the  Court  of  Queen's  Bench  can 
grant  a  writ  of  habeas  corpus  to  bring  him  before 
the  coroner  sitting  upon  the  body  of  the  deceased. 
Semble,  per  Coleridge,  J.,  that  they  can.  In  re 
Cook,  7  Q.  B.  653. 

Such  power  will,  at  any  rate,  be  exercised  only 
where  a  case  of  necessity  is  shown.  And  the 
Court  refused  the  writ  where  the  ground  suggested 
was,  that  the  party  charged  was  to  be  identified 
before  the  coroner,  and  that  it  was  not  shown  that 
such  identification  could  not  be  effected  without 
producing  the  party.  Ib. 
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A  coroner's  inquisition   touching  the  death  of 
S.  found,  as  to  the  cause  of  death,  that  "a  certain 
locomotive    steam-engine,    numbered    48,  with   a 
certain  tender  attached  thereto  and  worked  there- 
with, and  also  with  divers,  to  wit,  three^  carriages, 
used  for  the  conveyance  of  passengers  for  hire,  on 
a  certain  railroad  or  tramway  called  '  The  Midland 
Railway,'  there  situate,  and  which  said  carriages 
respectively  were  then  and  there  attached  and  fast- 
ened together,  and  to  the  said  tender,  and  were  then 
and  there  propelled  by  the  said  locomotive  steam- 
engine,  and  which  said  locomotive  steam-engine, 
tender,  and  carriages  were  then  and  there  moving 
and  travelling  along  the  said  railroad  or  tramway 
towards  the  town  and  county  of  the  town  of  Not- 
tingham.     And   the  jurors  aforesaid,   upon   their 
oaths   aforesaid,  do   further   say,  that  whilst   and 
during  the  time  that  the  same  locomotive,"  &c., 
averring  a  collision  with  a  train  in  which  V.  was 
travelling,  and  ascribing  his  death  to  the  collision, 
but  not  so  as  to  be  intelligible  without  the  earlier 
part  of  the  finding.     The  Court  quashed  the  inqui- 
sition, holding   that  the   words  "  and   which   said 
locomotive  engine,  tender,  and  carriages,"  could 
not  be  rejected  as  surplusage,  for  the  purpose  of 
rendering  the   previous  words  sensible.     Reg.  v. 
Midland  Railway  Company,  8  Q.  B.  587. 


Information  for  libel  alleged  that  a  person  un- 
known had  committed  a  murder  on  G.,  and  that 
H.  had  been  charged  with  it.  The  information 
then  set  out  the  alleged  libel,  and  charged  that  it 
imputed  the  murder  to  C.  The  libel,  as  set  out, 
spoke  of  the  murder  of  G.,  and  stated  H.  had  been 
accused  of  it: — Held,  that  the  inducement  was 
proved  by  evidence  that  a  person  had  been  mur- 
dered, that  H.  was  charged  with  the  murder,  and 
that,  on  an  inquest  held  upon  the  body,  witnesses 
called  the  dead  person  by  the  name  of  G.  Reg.  v. 
Gregory,  8  Q.  B.  508. 

Held,  also,  that  the  last  fact  might  properly  be 
proved  by  the  coroner  who  held  the  inquest,  and 
that  he  might,  for  the  purpose,  use  an  instrument 
which  he  had  drawn  up  as  an  inquisition,  whether 
it  was  or  not  a  valid  and  formal  inquisition.  Ib. 

A  coroner  appointed  under  the  5  &  6  Will.  4, 
c.  76,  (the  Municipal  Corporations  Act),  is  not  a  cor- 
porate officer  within  the  meaning  of  the  9  Anne, 
c.  20  ;  and  therefore  the  relator  in  a  quo  warranto, 
in  which  judgment  has  been  given  for  the  Crown 
against  the  defendant  for  exercising  such  office  of 
coroner,  is  not  entitled  to  his  costs  from  the  de- 
fendant under  the  latter  act.  Reg.  v.  Grimshaw, 
2  B.  C.  Rep.  146  ;  5  Dowl.  &  L.  249 — Patteson. 

Indictment,  where  it  lies.]  — Where  a  prohibition 
and  a  penalty  are  contained  in  the  same  section  of 
a  statute,  the  remedy  must  be  by  proceeding  for 
the  penalty;  but  where  the  prohibition  is  in  one 
section,  and  the  penalties  are  in  a  subsequent 
section  of  the  act,  an  indictment  will  lie.  Reg. 
v.  Buchanan,  15  Law  J.,  N.  S.,  Q.  B.,  227  ;  10  Jur. 
736. 

Acting  as  an  attorney  without  having  been  ad- 
mitted is  a  misdemeanor  indictable  under  the  2d 
section  of  stat.  6  &  7  Viet.  c.  73,  although,  by 
sect.  35,  a  person  so  acting  is  incapable  of  main- 
taining an  action  for  fees,  and  the  so  acting  is  a 
contempt  of  court.  Ib. 

An  indictment  will  lie  against  a  corporation  ag- 
gregate for  a  misfeasance.  Reg.  v.  Great  North 
of  England  Railway  Company,  10  Jur.  755 — Q.  B. 

An  indictment  lies  against  a  corporation  for  a 
misfeasance  at  common  law.  Reg.  v.  Great  North 


of  England  Railway  Co.,  16  Law  J.,  M.  C.,  16 — 
Q.  B. 

An  indictment  alleged  that  the  defendant  on 
Henry  Bennett  did  make  an  assault,  and  him  the 
said  William  Bennett  did  beat,  wound,  &c.: — 
Held  good,  on  motion  in  arrest  of  judgment.  Reg. 
v.  Crispin,  12  Jur.  433;  17  L.  J.,  M.  C.,  128— 
Q.  B. 

Indictment  stated  that  the  jurors  of  our  Lady 
the  Queen,  upon  their  oath  present,  that  J.  B.,  on 
the  17th  November,  in  the  tenth  year  of  the  Queen, 
assaulted  J.  M.: — Held,  first,  that  coupling  the 
indictment  with  the  caption,  there  was  a  sufficient 
description  of  the  jurors.  Broome  v.  Reg.,  (in 
error),  12  Jur.  538;  17  L.  J.,  M.  C.,  152— Exch. 
Cham. 

Held,  secondly,  that,  if  the  time  was  defectively 
stated ,  it  was  cured  by  section  20  of  statute  7  Geo. 
4,  c.  64.  Ib. 

Indictment — Description  of  Party  Injured.]  — It 
is  sufficient  to  describe  the  prosecutor  of  an  indict- 
ment by  the  name  by  which  he  is  commonly  and 
best  known.  Reg.  v.  Gregory,  2  New  Sess.  Cas. 
229  ;  15  Law  J.,  N.  S.,  M.  C.,  38  ;  10  Jur.  387. 

A  foreigner  residing  in  this  country,  whose 
name  was  Charles  Frederick  Augustus  William  De 
Este,  and  who  was  commonly  called  the  Duke  of 
Brunswick  and  Luneberg,  though  not  de  facto  the 
reigning  duke,  was  held  to  be  sufficiently  de- 
scribed in  an  indictment  as  Charles  Frederick 
Augustus  William,  Duke  of  Brunswick  and  Lune- 
berg. Ib. 

Conclusion  contra  Formam  Statuti,]  — Where  an 
act  of  parliament  does  not  create  an  offence,  but 
alters  the  punishment  for  an  offence  at  common 
law,  it  is  not  necessary  that  the  indictment  should 
conclude  "  contra  formam  statuti."  Williams  v. 
Reg.  (in  error),  10  Jur.  155 — Q.  B. 

An  indictment  preferred  at  the  assizes  under  the 
stat.  7  &  8  Viet.  c.  2,  for  a  crime  committed  on  the 
high  seas,  need  not  conclude  "contra  formam 
statuti."  Reg.  v.  Serva,  2  Car.  &  K.  53 ;  1  Den. 
C.  C.  R.  104. 


Venue.] — A  count  in  an  indictment  for  a  misde- 
meanor, with  a  statement  of  venue  in  the  mar- 
gin, charging,  without  any  other  statement  of 
place,  that  defendants,  together  with  divers  evil- 
disposed  persons,  unlawfully  endeavored  to  excite 
her  Majesty's  subjects  to  disaffection,  &c.: — Held, 
bad,  in  arrest  of  judgment,  for  want  of  statement 
of  venue  in  the  body  of  the  indictment;  the  defect 
not  being  cured  by  7  Geo.  4,  c.  64,  s.  20.  Reg. 
v.  O'Connor,  Dav.  &  M.  761;  5  Q.  B.  16. 

Another  count,  with  a  statement  of  venue  in 
the  margin  stated,  that  certain  persons  (without 
any  statement  of  place)  unlawfully  and  turn u It u- 
ously  assembled,  &c.;  and  that  defendant  (with  a 
statement  of  place)  did  "unlawfully  aid,  abet, 
comfort,  support,  and  encourage  the  said  persons 
to  continue  such  unlawful  assemblies:" — Sembie, 
that  such  a  count  would  have  been  bad  at  common 
law  for  want  of  a  statement  of  venue;  but  held, 
in  this  instance,  to  be  the  "  want  of  a  proper  or 
perfect  venue,"  and,  therefore,  cured  by  7  Geo.  4, 
c.  64,  s.  20.  Ib. 

The  stat.  38  Geo.  3,  c.  52,  s.  2,  which  relates 
to  the  trial  of  offences  in  an  adjoining  county, 
only  applies  to  cities  and  towns  corporate  which 
are  counties  of  themselves,  and  not  to  towns  cor- 
porate which  are  not  counties  of  themselves. 
Reg.  v.  Milner,  2  Car.  &  K.  310— Maule. 

Finding  of  Indictment.] — A  record  of  convicr 
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tion  at  the  assizes  beginning  "Yorkshire,  to  wit," 
and  reciting  a  commission  to  justices  to  hear,  and 
determine,  and  deliver  the  gaol  there,  and  to 
inquire  by  the  oaths  of  good  and  lawful  men 
within  the  said  county  of  York,  set  forth  an  in- 
dictment found  by  A.,  B.,  C.,  D.,  &c.,  grand  jurors, 
giving  to  each  (except  in  one  instance)  the  addi- 
tion of  his  residence,  but  not  stating  them  to  be 
good  and  lawful  men  within  the  county  of  York, 
nor  making  any  mention  of  the  county.  On  writ 
of  error,  assigning  as  a  ground,  that  the  indict- 
ment did  not  appear  to  have  been  found  by  good 
and  lawful  men  of  the  county — Semble,  per  Pat- 
teson,  J.,  that  the  objection  was  fatal.  Whitehead 
v.  Reg.  (in  error),  7  Q.  B.  582. 

Changing  Venue.]  —  In  a  criminal  case,  where 
there  was  a  prospect  of  a  fair  trial,  the  Court  refused 
to  change  the  venue,  though  the  witnesses  resided 
in  another  county.  Reg.  \.Dunn,  11  Jur.  287 — 
B.  C. — Patteson. 

View  by  Jury.]  — Where  on  the  trial  of  a  case  of 
rape,  it  was  wished  on  the  part  of  the  prisoner 
that  the  jury  should  see  the  place  at  which  the 
offence  was  said  to  have  been  committed,  and  the 
place  was  so  near  to  the  Court  that  the  jury  could 
have  a  view  without  inconvenience,  the  judge 
allowed  a  view,  although  the  prosecutor  did  not 
consent  to  it.  Reg.  v.  Whalley,  2  Car.  &  K.  376 
— Gaselee,  Serjt. 

Quashing  Indictment.]  — An  order  of  quarter  ses- 
sions, brought  up  by  certiorari,  appeared  to  be  an 
order  quashing  an  indictment  containing  counts 
for  forcible  entries,  assaults,  and  a  riot.  On  mo- 
tion to  quash  the  order, — Held,  first,  that  the  ses- 
sions, having  jurisdiction  over  the  subject-matter 
of  the  indictment,  had  jurisdiction  to  quash  it; 
and  as  to  this,  it  made  no  difference  that  the  de- 
fendants had  been  held  to  bail  more  than  twenty 
days  before  the  sessions,  and  had  given  the  pro- 
secutor notice  of  their  intention  to  appear  there; 
stat.  60  Geo.  3  &  1  Geo.  4,  c.  4,  s.  5,  not  taking 
away  the  common  law  power  of  a  criminal  court 
to  deal  with  an  indictment  properly  before  them. 
Reg.  v.  Wilson,  6  Q.  B.  620. 

Held,  secondly,  that  the  Court  of  Queen's 
Bench  would  not  inquire,  on  this  proceeding, 
whether  the  indictment  was  properly  quashed; 
but  that  the  proper  way  of  raising  such  a  question 
was  on  a  writ  of  error.  Ib. 

Held,  thirdly,  that  the  count  would  not,  on  such 
proceeding,  allow  a  discussion  as  to  the  motives 
upon  which  the  quarter  sessions  acted.  Ib. 

Description  of  Prosecutor.]  — In  a  case  of  forgery, 
the  name  of  John  M'Nicoll,  signed  to  the  forged 
instrument,  was  in  the  setting  out  of  the  forged  in- 
strument in  the  indictment  written  John  M'Nicole: 
— Held,  by  the  judges,  notto  be  a  variance.  Reg. 
v.  Wilson,  2  C.  &  K.  527;  1  Den.  C.  C.  R.  284; 
17  L.  J.,  M.  C.,  82. 

C.  was  described,  in  an  information  for  libel,  as 
his  serene  Highness  Charles  Frederick  Augustus 
William  D'Este ;  and  although  he  had  formerly 
Ix'fii  ri'igning  Duke  of  Brunswick  and  Luneberg, 
and  was  still  commonly  called  by  that  title,  he 
hail  ceased  to  be  reigning  duke  de  facto: — Held, 
that  the  description  was  sufficient.  Reg.  v.  Gre- 
gory, s  Q.  H.  508. 

Bench    Warrant.]— \    warrant  of    a    judge  of 

Queen's  Bench  issued,  directed  to  the  governor 

•|   gaolj  constables,  &c.  directing  them  to  ap- 

hend  and  take  a  party  against  whom  a  bill  for 

i  mwdemeanoi  had  been" found  at  quarter  sessions, 


"and  him  safely  keep,  to  the  end  that  he  may 
become  bound  and  fined  sufficient  sureties  to  an- 
swer the  indictment,  and  be  further  dealt  with  ac- 
cording to  law  :" — Held,  a  bad  warrant,  for  not 
directing  that  the  party  should  be  brought  before 
some  judge  or  justice  to  be  bound.  And  the 
Court  discharged  the  party  without  imposing  the 
condition  that  no  action  should  be  brought,  Reg. 
v.Downey,  7Q.B.281. 

Articles  of  the  Peace.]  — Articles  of  the  peace 
were  exhibited  against  A.  at  the  quarter  sessions 
of  the  county  of  H.,  and  he  was  by  that  Court 
ordered  to  enter  into  recognizance  before  one  or 
more  justices  of  H.  to  keep  the  peace  for  six 
calendar  months  thence  ensuing.  Under  the  war- 
rant of  two  justices  of  H.,  A.  was  brought  before 
two  justices  of  the  same  county,  to  show  cause 
why  he  should  not  enter  into  the  recognizance, 
and  he  then  refused  to  do  so,  whereupon  the  jus- 
tices last  mentioned  committed  him  to  the  county 
gaol  for  the  then  residue  of  six  calendar  months 
from  the  date  of  the  order  of  quarter  sessions,  un- 
less he  should  in  the  meantime  enter  into  the 
recognizance: — Held,  that  the  justices  had  no 
power  to  commit,  and  that  the  prisoner  was  en- 
titled to  be  discharged  on  habeas  corpus.  In  re 
Ashton,  7  Q.  B.  169. 

Recognizances.]  —  Defendant  having  pleaded 
guilty  at  the  January  Quarter  Sessions  to  indict- 
ments for  misdemeanor,  was  thereupon  bound 
over  by  recognizances  to  appear  to  receive  the 
judgment  of  the  Court  at  the  next  quarter  sessions, 
and  the  judgment  was  respited  to  those  sessions; 
at  the  next  April  sessions  was  again  respited  till 
the  then  next  quarter  sessions  ;  at  those  sessions, 
held  in  June,  judgment  was  given  by  the  Court 
that  the  defendant  should  be  fined  and  imprisoned 
for  the  offence  charged  in  the  indictments  : — Held, 
on  error  brought,  that  the  Court  of  Quarter  Ses- 
sions, being  a  continuing  court,  had  power  to 
respite  the  case  from  one  session  to  another. 
Keen  v.  Reg.  (in  error),  11  Jur.  1060;  16  Law  J.. 
M.  C.,  ISO. 

The  record  alleged,  that,  at  the  January  ses- 
sions it  was  considered  and  adjudged  that  the 
defendant  should  enter  into  recognizances  : — Held, 
that  these  words  did  not  give  the  order  to  enter 
into  recognizances  the  effect  of  a  judgment,  so  as 
to  oust  the  Sessions  of  their  jurisdiction  to  pro- 
nounce the  subsequent  judgment  at  the  June  ses- 
sions. Ib. 

Apprehension  of  Offenders.]  — A  person  may  be 
arrested  on  a  Sunday  for  any  indictable  offence. 
Rawlins  v.  Ellis,  16  M.  &  W.  172;  16  Law  J., 
Exch.,  5. 

In  trespass  by  A.  against  B.  for  false  imprison- 
ment, B.  justified  on  the  ground  of  A.  having 
wilfully  and  without  excuse,  within  view  of  the 
constable  who  apprehended  her,  annoyed  and 
disturbed  the  defendant  and  his  family  by  knock- 
ing and  ringing  at  his  door: — Held,  that,  to  sup- 
port this  plea,  under  sects.  54  and  63  of  the  2  &  3 
Viet.  c.  47,  (Metropolitan  Police  Act),  it  was  ne- 
cessary to  prove  the  offence  to  have  been  com- 
mitted within  view  of  the  constable.  Simmons  v. 
Millengen,  2  C.  B.  524. 

And  held,  that  the  plea  afforded  no  justification 
under  sect.  66  of  that  act,  inasmuch  as  it  did  not 
allege  that  A.  was  found  committing  the  offence 
at  the  time  of  apprehension,  or  that  B.  was  the 
owner  of  the  property  on  or  with  respect  to  which 
the  offence  was  committed.  Ib. 
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Judgment.} — The  first  count  of  an  indictment 
charged  a  stealing  in  a  dwelling-house  above  the 
value  of  51.;  the  second  charged  a  simple  larceny, 
the  specification  of  monies  stolen  being  the  same 
in  both  counts.  The  record,  after  stating  that 
defendants  pleaded  not  guilty,  and  that  the  jury 
found  them  guilty  "  of  the  felony  aforesaid,"  pro- 
ceeded, "  And  thereupon  this,  it  is  forthwith  de- 
manded if  they  the  said  C.  and  H.,  or  either  of 
them,  have  or  know  anything  to  say  wherefore" 
&c.,  "  who  nothing  further  say  unless  as  they 
before  said."  The  judgment  was,  that  C.  and  H. 
should  be  transported  for  ten  years  : — Held,  upon 
writ  of  error,  that,  inasmuch  as  one  offence  can- 
not be  properly  charged  twice,  the  indictment 
must  be  taken  as  charging  a  different  felony  in 
each  count;  that  the  verdict  was,  therefore,  im- 
perfect for  uncertainty,  because  it  found  the  pri- 
soners guilty  of  one  felony  only;  and  the  judgment 
also  was  erroneous,  the  court  not  being  at  liberty 
to  apply  it  to  that  count  which  would  support  it. 
Campbell  v.  Reg.  (in  error),  2  New  Sess.  Cas.  297; 
15  Law  J.,  N.  S.,  M.  C.,  76;  10  Jur.  329. 

Semble,  that  it  sufficiently  appeared  that  the 
prisoners  were  asked  whether  they  had  anything 
to  say  why  the  court  should  not  proceed  to  judg- 
ment against  them.  Ib. 

There  is  no  exclusively  appropriate  form  for  the 
commencement  of  the  judgment  of  the  court  upon 
a  conviction  for  a  misdemeanor.  In  re  King,  15 
Law  J.,  N.  S.,  Q.  B.,  2 ;  10  Jur.  7. 

Error.]  — The  court  dispensed  with  the  attend- 
ance of  the  plaintiff  in  error,  to  crave  oyer  of  the 
record  of  an  indictment  for  bigamy,  for  the  pur- 
pose of  assigning  errors,  where  it  appeared  that  he 
•was  resident  in  Australia,  where  he  had  been  for 
the  last  thirty  years  ;  that  he  was  sixty-six  years  of 
age,  and  subject  to  paralytic  attacks,  and  that  he 
could  not  make  the  journey  to  this  country  with- 
out injury  to  his  health,  and  without  considerable 
pecuniary  loss.  Murray  v.  Reg.  (in  error),  3  Dowl. 
&  L.  100— Q.  B. 

Where  the  prosecutor  and  his  attorney  were 
both  dead,  the  court  directed  service  of  the  rule 
to  join  in  error  to  be  made,  by  sticking  it  up  in  the 
Crown  office,  and  serving  a  copy  on  the  solicitor 
to  the  Treasury.  Id. — B.  C. — Coleridge. 

Evidence —  Privileged  Communications.]  —  H., 
who  was  tried  for  forging  the  will  of  S.  J.,  had 
sent  the  forged  will  to  his  attorney,  Mr.  M.,  with 
some  deeds  of  S.  J.,  ostensibly  for  the  purpose  of 
asking  his  advice,  but  really  that  he  might  find  the 
will  and  act  on  it.  It  was  afterwards  produced  by 
Mr.  M.  before  the  magistrates,  when  H.  was 
charged  before  them  with  forging  it.  At  the  trial 
of  H.  for  the  forgery,  Mr.  M.  was  called  to  produce 
the  will,  which  he  did,  without  any  objection 
being  taken.  The  officer  of  the  court  was  pro- 
ceeding to  read  it,  when  the  prisoner's  counsel 
objected  to  the  reading  of  it,  as  being  privileged 
in  the  hands  of  Mr.  M.  The  judge  directed  it  to 
be  read  in  evidence,  and  the  fifteen  judges  held, 
that  it  was  properly  so  read,  it  not  having  been 
put  into  the  hands  of  Mr.  M.  in  professional  con- 
fidence, even  if  that  would  have  made  a  difference. 
Reg.  v.  Hayward,  2  Car.  &  K.  234— Pollock. 

The  wife  of  A.  went  to  B.,  an  attorney,  and  pro- 
duced a  forged  will  to  him,  and  asked  him  to  ad- 
vance money  to  A.  on  the  property  mentioned  in 
it.  B.  was  not  then  the  attorney  of  A.,  or  in  any- 
way acting  as  his  solicitor.  A.'s  wife  left  the 
forged  will  with  B.,  who  made  a  copy  of  it.  A. 
afterwards  called  on  B.,  who  told  all  that  had  oc- 


curred and  returned  him  the  forged  will,  declining 
to  advance  any  money  : — Held,  by  the  judge  that 
the  conversation  between  A.'s  wife  and  B.  was  not  a 
privileged  communication  ;  and  that  on  the  trial  of 
A.  for  forgery,  evidence  might  be  given  of  it;  and 
also,  that  the  copy  of  the  forged  will  made  by  B. 
might  be  given  in  evidence,  notice  having  been 
given  to  A.  to  produce  the  original.  Reg.  v.  Far- 
ley, 2  Car.  &  K.  313. 

A.  takes  a  forged  will  to  B.,  a  solicitor,  and 
asks  him  to  advance  money  on  a  mortgage  of  the 
property  mentioned  in  the  will  ;  B.  made  no 
charge  for  the  interview,  and  did  not  advance 
the  money  : — Held,  not  a  privileged  communica- 
tion. Reg.  v.  Farley,  1  Den.  C.  C.  R.  197. 

Prisoner  indicted  for  forging  a  will.  The  forged 
instrument  had  been  given  by  the  prisoner  to  his 
attorney,  ostensibly  for  professional  purposes,  but, 
in  the  opinion  of  the  learned  judge,  with  some 
very  different  object.  On  objection  that  it  was  a 
privileged  communication,  and  therefore  could 
not  be  read — Held  invalid.  Reg.  v.  Jones,  1  Den. 
C.  C.  R.  166. 

Confessions.]  — A  girl,  thirteen  years  of  age,  was 
convicted  of  administering  poison  to  her  mistress, 
with  intent  to  murder  her.  At  the  trial  her  con- 
fession was  received  in  evidence,  it  appearing 
that,  before  the  confession  was  made,  the  surgeon 
in  attendance  had  told  her  "  it  would  be  better 
for  her  to  speak  the  truth  :" — Held,  that  the  con- 
fession, under  such  circumstances,  was  inadmissi- 
ble, and  that  the  conviction  could  not  be  main- 
tained. Reg.  v.  Garner,  12  Jur.  944;  3  New  Sess. 
Cas.  329— C.  C.  R. 

Held,  also,  per  Patteson,  J.,  that  a  prisoner 
ought  to  prove  affirmatively  that  an  inducement 
has  been  held  out,  before  evidence  of  a  confession 
ought  to  be  rejected.  Ib. 

A.  was  indicted  for  stealing  a  shilling  which 
had  been  previously  marked  and  put  into  a  till.  A 
constable  found  the  shilling  in  his  possession,  and 
asked  him  if  he  had  any  more  money  of  Mr.  S.'s 
about  him.  The  prisoner  produced  some  half- 
crowns,  and  then  made  a  statement: — Held,  that 
this  statement  was  not  receivable  in  evidence,  on 
the  ground  that  it  related  to  another  and  distinct 
felony.  Reg.  v.  Butler,  2  Car.  &  K.  221 — Platt. 

A  married  woman  was  apprehended  on  a  charge 
of  felony,  and  her  husband,  in  the  presence  of  the 
constable,  held  out  an  inducement  to  her  to  con- 
fess. She  then  made  a  statement: — Held,  that  it 
was  not  receivable  in  evidence,  as  an  inducement 
held  out  in  the  presence  of  the  constable  was  the 
same  in  effect  as  if  it  had  been  held  out  by  him. 
Reg.  v.  Laugher,  2  Car.  &  K.  225— Pollock. 

Dying  Declarations.]  — Statements  by  a  deceased 
person  who  at  the  time  thought  he  was  dying,  and 
had  no  hope  of  recovering, — Held,  admissible  as 
dying  declarations.  Reg.  v.  Howcll,  1  Den.  C. 
C.  R.  1. 

Postponement  of  Trial.] — An  application  to  post- 
pone the  trial  of  a  prisoner  charged  with  murder, 
in  order  to  afford  an  opportunity  of  investigating 
the  evidence  and  characters  of  certain  witnesses, 
who  had  not  been  examined  before  the  commit- 
ting magistrate,  but  who  were  to  be  called  for  the 
prosecution  to  prove  previous  attempts  by  the  ac- 
cused on  the  life  of  the  deceased,  was  refused. 
Reg.  v.  Johnson,  2  Car.  &  K.  354 — Alderson. 

Criminal  Informations.]  —  The  court  will  not 
grant  a  criminal  information  for  unwritten  words 
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imputing  to  a  justice  malversation  in  his  office,  if 
the  words  neither  were  spoken  at  the  time  when 
the  justice  was  acting  nor  tended  to  a  breach  of 
the  peace.  Ex  parte  Marlborough  (Duke),  5  Q.  B. 
955  ;  Dav.  &  M.  720. 

Where  a  rule  nisi  for  a  criminal  information, 
though  served  before,  reached  the  hands  of  the 
defendant  only  the  day  before  it  was  to  be  argued, 
— Held,  that  it  must  be  enlarged.  Reg.  v.  Hely, 
10  Jur.  1009 — B.  C. — Patteson. 

An  application  to  the  Court  of  Queen's  Bench 
for  a  criminal  information  against  a  party  for  the 
publication  of  a  libel,  which  application  has  been 
refused,  is  no  bar  to  an  action  on  the  case  in  the 
other  courts  for  the  same  ground  of  complaint. 
Wakley  v.  Cooke,  11  Jur.  377;  16  Law  J.,  Exch., 
225. 

Where  bills  of  indictment  preferred  at  the  as- 
sizes against  two  parishes  for  the  non-repair  of  a 
highway,  by  direction  of  Justices  under  sect.  55  of 
stat.  5  &  6  Will.  4,  c.  50,  on  the  application  of  an 
holder  and  occupier  of  land  in  one  of  the  parishes, 
were  thrown  out  by  the  grand  jury,  and  two  of  the 
jurors  were  landowners  in  the  parishes,  and  took 
part  in  examining  the  witnesses  who  appeared  in 
support  of  the  bills  ;  the  Court  granted  a  criminal 
information  against  the  parishes.  Reg.  v.  Upton 
St.  Leonard's,  11  Jur.  306 — Q.  B.;  S.  P.,  Reg.  v. 
Burnwood,  16  Law  J.,  M.  C.,  84 — Q.  B. 

Where  a  rule  nisi,  obtained  for  a  criminal  in- 
formation for  a  libel  in  the  Queen's  Bench,  is 
discharged  on  showing  cause,  the  applicant  may 
bring  an  action  in  another  court  for  publication  of 
the  same  libel.  Wakley  v.  Cooke,  16  M.  &  W. 
822;  4  Dowl.  &  L.  702. 

In  a  criminal  information  for  the  non-repair  of  a 
highway,  the  Court  has  no  power,  under  section  4 
of  statute  1  Will.  4,  c.  22,  upon  application  by  the 
prosecutor,  to  order  the  examination  of  a  witness 
upon  interrogatories.  Reg.  v.  Upton  St.  Leonard's, 
12  Jur.  11;  17  L.  J.,  M.  C.,  13— Q.  B. 

Witnesses.] — A.  and  B.  being  indicted  for  steal- 
ing, and  C.  for  receiving,  B.  pleaded  guilty,  and 
was  tendered  as  witness  against  A.  and  C.  He 
was  objected  to  by  the  counsel  for  the  prisoners, 
as  inadmissible  : — Held,  an  admissible  witness  at 
common  law.  Reg.  v.  Hinks,  1  Den.  C.  C.  R.  84. 

A  negro,  who  was  called  as  a  witness,  stated, 
before  he  was  sworn,  that  he  was  a  Christian,  and 
had  been  baptised: — Held,  that  he  ought  to  be 
sworn,  and  that  no  further  question  could  be  asked 
him  before  he  was  so.  Reg.  v.  Serva,  2  Car  &  K. 
53— Platt. 

Witnesses  whose  Names  are  on  Back  of  Indict- 
ment.]— The  judges  have  laid  down  a  rule,  that  a 
prosecutor  is  not  bound  to  call  witnesses  merely 
because  their  names  are  on  the  back  of  the  in- 
dictment; but  the  prosecutor  ought  to  have  all 
such  witnesses  in  court,  so  that  they  may  be  called 
for  the  defence,  if  they  are  wanted  for  that  pur- 
pose ;  if,  however,  they  are  called  for  the  de- 
fence, the  person  calling  them  makes  them  his 
own  witnesses.  Reg.  v.  Woodhead,  2  C.  &  K.  520 
— Alderson. 

Witnesses  declining  to  answer.]  — If  a  witness 
claims  the  protection  of  the  Court,  on  the  ground 
that  his  answer  would  tend  to  criminate  himself, 
and  there  appears  reasonable  ground  to  believe 
that  it  would  do  so,  he  is  not  compellable  to  an- 
swer ;  and  ifobliged  to  answer  notwithstanding, 
what  he  says  must  be  considered  to  have  been  ob- 
tained by  compulsion,  and  cannot  be  given  afler- 


Reg.  v. 


wards  in  evidence  against  him.     Reg.  v.  Garbett, 
2  C.  &  K.  474  ;   1  Den.  C.  C.  R.  236. 

Quzre,  whether  the  mere  declaration  of  a  wit- 
ness on  oath,  that  he  believes  that  his  answer 
would  tend  to  criminate  him,  would  or  would  not 
be  sufficient  to  protect  him  from  answering,  where 
sufficient  other  circumstances  did  not  appear  in 
the  case  to  induce  the  judge  to  believe  that  the 
answer  would  tend  to  criminate  the  witness  ?  76. 

It  makes  no  difference  in  the  right  of  the  wit- 
ness to  protection,  that  he  had  before  answered 
in  part;  as  he  is  entitled  to  claim  the  privilege  at 
any  stage  of  inquiry ;  and  no  answer  forced  from 
him  by  the  presiding  judge  (after  such  a  claim)  can 
be  afterwards  given  in  evidence  against  him.  Ib. 

Proof  of  Conviction.] — The  proper  proof  that  a 
prisoner  was  in  lawful  custody,  under  a  sentence 
of  imprisonment  passed  at  the  assizes,  is,  bv  the 
proof  of  the  record  of  his  conviction;  and  neither 
the  production  of  the  calendar  of  the  sentences 
signed  by  the  clerk  of  the  assize,  and  by  him  de- 
livered to  the  governor  of  the  prison,  nor  the  evi- 
dence of  a  person  who  heard  sentence  passed,  is 
sufficient  for  this  purpose.  Reg.  v.  Bourdon,  2 
Car.  &  K.  366— Maule. 

Although  evidence  offered  in  support  of  an  in- 
dictment for  felony  be  proof  of  another  felony, 
that  circumstance  does  not  render  it  inadmissible 
if  the  evidence  be  otherwise  receivable. 
Dossett,  2  Car.  &  K.  306— Maule. 

Depositions.] — It  would  be  always  desirable 
when  a  person  of  weak  intellect  is  examined  be- 
fore a  magistrate  in  a  case  of  felony,  that  the  ma- 
gistrate's clerk  should  take  down  in  the  deposi- 
tions the  questions  put  by  the  magistrate,  and  the 
answers  given  by  the  witness  as  to  the  witness's 
capacity  to  take  an  oath.  Reg.  v.  Painter,  2  Car. 
&  K.  319— Wilde. 

In  order  to  make  the  deposition  of  a  deceased 
witness  admissible  in  evidence  against  a  prisoner 
charged  with  felony,  such  deposition  need  not 
have  a  separate  caption.  If  there  be  a  caption  at 
the  head  of  the  body  of  depositions  taken  in  the 
case,  that  is  sufficient.  Reg.  v.  Johnson,  2  Car.  & 
K.  355 — Alderson. 

On  a  charge  of  felony,  the  witnesses  who  make 
the  depositions  on  which  the  prisoner  is  committed 
should  be  examined  in  the  prisoner's  presence, 
and  he  should  hear  all  the  questions  put  and  an- 
swered ;  and  if  the  magistrate's  clerk,  before  the 
arrival  of  the  magistrates  and  of  the  prisoner, 
examine  the  witnesses  and  take  down  what  they 
state,  and  when  the  magistrates  and  prisoner  arrive 
the  depositions  so  taken  are  read  over  to  the  wit- 
nesses in  the  presence  of  the  magistrates  and  the 
prisoner,  and  the  latter  be  asked  whether  he  has 
any  question  to  put  to  any  of  them,  this  is  wrong. 
Reg.  v.  Johnson,  2  Car.  &  K.  394— Platt. 

Prisoner  Traversing.]  — A  defendant  in  a  case  of 
misdemeanor,  for  which  he  was  indicted  at  the 
quarter  sessions,  and  in  which  he  was  entitled  to 
traverse,  did  traverse  : — Held,  that  his  traverse 
was  to  the  next  sessions,  and  not  to  the  assizes 
which  came  before  the  next  sessions  ;  and  the  de- 
fendant being  imprisoned  in  the  gaol  on  this  charge, 
the  judge,  at  the  assizes,  would  not  discharge  him 
on  his  own  recognizances.  Reg.  v.  Arlett,  2  C.  & 
K.  596— Patteson. 

If  a  prisoner  be  committed  to  the  gaol  for  trial 
at  the  quarter  sessions  which  are  to  be  held  after 
the  assizes,  the  judge  at  the  assizes  will  discharge 
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him  on  his  own  recognizance,  if  there  be  no 
indictment  preferred  against  such  prisoner  at  the 
assizes.  Ib. 

Trial  of  Prisoners.] — The  judges'  commission 
of  gaol  delivery  applies  only  to  untried  prisoners 
in  the  gaol,  and  not  to  untried  prisoners  in  houses 
of  correction.  Ib. 

Withdrawing  Plea  of  Guilty.}  —  It  is  purely  for 
the  discretion  of  the  judge  at  the  trial,  whether  a 
plea  of  "  Not  guilty"  maybe  withdrawn  or  not; 
and  the  exercise  of  such  discretion  cannot  be 
renewed  upon  a  case  reserved.  Reg.  v.  Brown, 
17  L.  J.,  M.  C.,  145. 

Returning  from  Transportation — Proof  of  Con- 
viction.]—  On  the  trial  of  an  indictment  against  a 
person  for  being  at  large  without  lawful  cause  be- 
fore the  expiration  of  his  term  of  transportation,  a 
certificate  of  his  former  conviction  and  sentence 
was  put  in :  it  purported  to  be  that  of  J.  G., 
"  deputy  clerk  of  the  peace"  for  the  county  of  L., 
"  and  clerk  of  the  courts  of  general  quarter  sessions 
of  the  peace  holden  in  and  for  the  said  county, 
and  having  the  custody  of  the  records  of  the 
courts  of  general  quarter  sessions  of  the  peace 
holden  in  and  for  the  said  county."  It  was  proved 
that  Mr.  H.  was  clerk  of  the  peace  of  L.,  and 
that  he  had  three  deputies,  partners,  of  whom 
J.  G.,  who  had  signed  the  certificate,  was  one; 
and  that  each  of  them  acted  as  clerk  of  the  peace  ; 
and  that  for  forty  years  they  had  kept  the  sessions 
records  at  their  office: — Held,  sufficient  proof  of 
the  conviction  and  sentence,  under  the  statute 

5  Geo.  4,  c.  84,  s.  24.    Reg.  \.  Jones,  2  C.  &  K. 
524 — Coltman. 

Cases  reserved  for  the. Judges.]  — Questions  of  law 
may  be  reserved  for  the  consideration  of  the  judges 
by  recorders,  under  11  &  12  Viet.  c.  78,  ss.  1,  2. 
Reg.  v.  Masters,  3  New  Sess.  Cas.  326 ;  12  Jur.  942 
— C.  C.  R. 

Sentence  at  Nisi  Prius. — Defendants  being  con- 
victed on  an  indictment  for  a  conspiracy,  and  sen- 
tence passed  at  the  sittings  under  stat.  11  Geo.  4 

6  1  Will.  4,  c.  70,  s.  9,  and  motion  made  to  arrest 
for  defect  in  the  indictment,  error  was  assigned  On 
the  ground  that  the  sentence  pronounced   at  Nisi 
Prius  was  faulty ;  the  Court  refused   to   notice  a 
statement  of  the  sentence  embodied  in  the  trans- 
cript of  the  record,  but  required  the  plaintiffs  in 
error  to  bring  up  the  postea  itself  with  the  sentence 
indorsed,  and  they  granted   a  certiorari   for  that 
purpose.     Reg.  v.  King,  7  Q.  B.  782. 

Semble,  that,  under  the  statute,  a  sentence  that 
defendant  be  imprisoned  for  a  term  commencing 
from  the  time  when  he  shall  be  actually  taken  into 
custody,  is  correct.  Ib. 

Qusre,  whether  in  sucn  sentence  it  be  necessary 
to  use  the  words,  "  It  is  considered."  Ib. 

Judgment  being  reversed,  one  of  the  defendants 
who  was  still  under  imprisonment  was  discharged 
by  order  (in  vacation)  of  a  judge  of  the  Court  of 
Queen's  Bench  sitting  at  chambers.  Ib. 

Error.] — The  Court,  on  motion  and  reasonable 
grounds  shown  by  affidavit,  permitted  the  plaintiff 
in  error  in  a  criminal  case,  to  assign  errors  without 
attending  in  person.  Murray  v.  Reg.  (in  error)  7 
Q.  B.  700. 

Writ  of  error  to  reverse  a  judgment  of  outlawry 
of  the  plaintiff  for  not  appearing  to  receive  judg- 
ment upon  an  indictment  on  which  he  had  been 
convicted  by  his  own  confession,  and  which  had 


been  removed  into  the  Court  of  Queen's  Bench  by 
VOL.   VI. — 16 


certiorari.  Errors  were  assigned  in  the  process  of 
outlawry,  and  that  the  outlawry  was  founded  on 
the  judgment  of  conviction  of  the  matters  in  the 
indictment,  whereas  certain  of  the  counts  were 
bad.  Joinder  in  error,  that  neither  in  the  outlawry 
nor  in  the  pronouncing  of  the  judgment  of  convic- 
tion is  there  error.  Upon  application  on  behalf  of 
the  prosecutor,  that  the  outlawry,  which  was  ad- 
mitted to  be  bad,  should  be  reversed,  and  that 
plaintiff  in  error  should  be  brought  up  for  judg- 
ment:— Held,  that  the  Court  could  only  reverse 
the  outlawry,  and  could  not  entertain  the  question 
of  error  in  the  record  of  conviction.  Wright  v. 
Reg.  (in  error),  11  Jur.  103;  16  Law  J.,  Q.  B.,  10. 

By  Lord  Denman,  C.  J.,  a  writ  of  error  may  be 
brought  by  one  of  several  defendants  in  an  indict- 
ment, without  joining  the  others.  Ib. 

Upon  a  motion  to  quash  a  writ  of  error,  under 
section  5  of  the  8  &  9  Viet.  c.  68,  it  is  not  neces- 
sary that  the  defendants  should  have  been  pre- 
viously ruled  to  assign  errors.  Reg.  v.  Broome,  2 
B.  C.  Rep.  259;  12  Jur.  838  ;  17  L.  J.,  Q.  B.,  208 
— Coleridge. 

The  affidavit  on  which  the  motion  was  grounded 
stated  that  "  No  process  or  other  proceeding  had 
been  had  or  taken  by  or  on  behalf  of  the  said  de- 
fendants to  prosecute  the  same,  since  the  issuing 
and  allowance  of  the  writ  of  error:" — Held,  a 
sufficient  statement  that  no  errors  had  been  as- 
signed. Ib. 

Venire  de  Novo.] — An  indictment  at  the  court  of 
quarter  sessions  for  the  city  and  county  of  the  city 
of  Chester  contained  two  counts:  one  charging  a 
stealing  of  certain  monies  above  the  value  of  51. 
in  a  dwelling  house  ;  the  other  charging  simply  a 
stealing  of  monies  of  the  same  description  as  those 
contained  in  the  first.  The  jury  process  directed 
the  jury  to  be  summoned  to  inquire  if  the  prisoners 
were  guilty  of  the  felony  in  the  indictment  speci- 
fied ;  and  the  verdict  found  them  guilty  of  the 
felony  aforesaid.  Upon  that  verdict  they  were 
adjudged  to  be  transported  for  fourteen  years. 
The  judgment  was  reversed  in  the  Court  of 
Queen's  Bench,  with  a  direction  that  a  venire 
de  novo  should  be  awarded  by  the  court  of  quar- 
ter sessions  : — Held,  first,  that  the  jury  process 
had  been  misawarded  in  the  first  instance,  and 
therefore  a  venire  de  novo  had  been  properly 
awarded  by  the  Queen's  Bench ;  and  that  it  was 
no  objection  that  judgment  had  been  given  upon 
the  prisoners  by  the  quarter  sessions.  Campbell 
v.  Reg.,  (in  error),  12  Jur.  117;  17  L.  J.,  M.  C., 
89 — Exch.  Cham. 

Queere,  whether  a  venire  de  novo  may  issue  in 
a  case  of  felony  for  a  defective  verdict?  Ib. 

Held,  secondly,  that  the  direction  to  award 
a  venire  de  novo  was  not  void,  inasmuch  as  the 
court  of  quarter  sessions,  being  a  court  of  oyer 
and  terminer,  is  not  an  inferior  court,  and  is  a 
continuing  court  of  oyer  and  terminer.  Ib. 

Coroner's  Inquisitions.]  —  [By  9  &  10  Viet.  c.  62, 
from  and  after  the  1st  of  September,  1846,  there 
shall  be  no  forfeiture  of  any  chattel  for  or  in  respect 
of  the  same  having  moved  to  or  caused  the  death  of 
man;  and  no  coroner's  jury  sworn  to  inquire,  upon 
the  sight  of  any  dead  body,  how  the  deceased  came 
by  his  death,  shall  find  any  forfeiture  of  any  chattel 
which  may  have  moved  to  or  caused  the  death  of  de- 
ceased, or  any  dcodand  whatsoever.  And  it  shall 
not  be  necessary  in  any  inquisition  for  homicide,  to 
allege  the  value  of  the  instrument  which  caused  the 
death  of  the  deceased,  or  to  allege  that  the  same  was 


of  no  value.] 
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If  a  person  is  found  drowned  in  a  river  within 
the  concurrent  jurisdiction,  exclusive  of  all  others, 
of  the  coroner  for  a  city  and  the  admiralty,  and 
the  body  is  taken  to  a  place  on  shore  beyond  the 
city  limits,  the  coroner  and  jury  of  the  city  cannot 
view  the  body  at  such  place  for  the  purpose  of  an 
inquest;  and  an  inquisition  taken  on  such  view 
will  be  quashed  : — So  held  on  an  inquisition  taken 
after  stat.  6  &  7  Viet.  c.  12.  Reg.  v.  Hinde,  5  Q. 

B.  944. 

A  coroner's  inquisition  on  paper  only,  instead 
of  parchment,  (but  not  having  been  quashed),  is 
admissible  in  evidence,  not  as  an  inquisition  prov- 
ing the  statements  therein  contained,  but  to  show 
that  an  inquiry  into  the  subject-matter  of  it  did  in 
fact  take  place.  Reg.  v.  Gregory,  15  Law  J.,  N. 
S.,  M.  C.,  38  ;  10  Jur.  387— Q.  B. 

Apprehension  of  Offenders.}  —  Under  the  54th 
and  63d  sections  of  the  Metropolitan  Police  Act, 
(2  &  3  Viet.  c.  47),  a  person  is  not  justified  in  giv- 
ing another  into  the  custody  of  a  constable,  unless 
the  offence  is  committed  within  view  of  such  con- 
stable. Simmons  v.  Millingen,  15  Law  J.,  N.  S., 

C.  P.,  102;  10  Jur.  224. 

Nor  under  the  66th  section  can  the  arrest  be 
justified,  unless  the  offender  is  found  committing 
the  offence,  i.  e.,  unless  he  be  taken  flagrante  de- 
licto.  Ib. 

The  exception,  in  29  Car.  2,  c.  7,  s.  6,  that  pro- 
cess may  be  executed  on  the  Lord's  day,  in  cases 
of  treason,  felony,  or  breach  of  the  peace,  extends 
to  all  indictable  offences,  and  is  not  restricted  to 
treason  and  felony,  and  such  misdemeanors  as 
involve  an  actual  breach  of  the  peace.  Rawlins 
v.  Ellis,  10  Jur.  1039— Exch. 

Where  a  prisoner  has  been  arrested  on  a  Sun- 
day, a  subsequent  detainer  by  another  party,  with- 
out collusion,  is  not  vitiated  by  the  illegality  of 
the  original  arrest.  In  re  Ramsden,  15  Law  J., 
N.  S.,  M.  C.,  113— B.  C.— Wightman. 

Bail.] — The  word  '•'  feloniously"  not  being  in- 
serted in  the  warrant,  although  the  prisoner  was 
committed  for  felony,  —  Held,  that  two  bail  only 
were  sufficient.  In  re  Dowling,  10  Jur.  1056  — 
B.  C. — Patteson. 

Where  a  certiorari  had  issued  to  bring  up  a  con- 
viction under  the  Master  and  Servant's  Act  (4  Geo. 
4,  c.  34)  for  the  purpose  of  being  quashed  for  de- 
fects on  the  face  of  it,  the  Court  admitted  the  de- 
fendant, who  was  in  prison  under  the  conviction, 
to  bail.  Exparte  Lord,  4  Dow).  &  L.  405;  1  B.  C. 
Rep.  222;  16  Law  J.,  M.  C.,  15— Patteson. 

Semble,  that  the  Court  has  power,  in  case  the 
conviction  be  affirmed,  to  recommit  the  defendant 
for  such  further  time  as  he  would  otherwise  have 
passed  in  prison.  Ih. 

Transportation  of  Offenders.}  — The  return  to  a 
habeas  corpus  to  bring  up  the  bodies  of  two  pri- 
soners detained  in  Millbank  prison,  set  out  an  act 
of  the  Royal  Court  of  Jersey,  whereby  the  prison- 
ers were  convicted  of  burglary  by  that  court, 
(\vhich  was  alleged  to  be  a  competent  court  to  try 
and  punish  that  crime),  and  sentenced  to  be  trans- 
ported to  such  place  as  her  Majesty  in  Council 
should  order.  It  also  set  out  an  order  in  council 
directing  the  place  of  transportation  of  these  con- 
victs, and  a  warrant  of  the  Secretary  of  State  for 
their  removal  to  Millbank  prison,  in  order  to  carry 
the  said  sentence  into  effect,  and  as  authority  to 
the  keeper  of  that  prison  to  receive  them: — Held, 
that  the  Court  of  Queen's  Bench  was  bound  to 
presume  that  the  sentence  being  passed  by  a  court 


of  competent  jurisdiction,  and  unreversed,  was 
warranted  by  law,  and  valid.  Reg.  v.  Brenan, 
16  Law  J.,  Q.  B.,  2S9. 

The  5  Geo.  4,  c.  84,  s.  17,  is  directory  only; 
and  the  fact  of  a  convict  not  being  detained  in  a 
prison  appointed  under  that  statute  will  not  entitle 
him  to  his  discharge.  Ib. 

Pardon.] — A.  was,  at  the  Spring  Assizes  of 
1S46,  indicted  for  stealing  a  horse  on  the  26th  day 
of  February,  1841.  He  had,  in  1842,  been  con- 
victed of  felony,  and  sent  to  the  hulks,  from  which 
he  was  discharged  in  1846.  He  produced  a  cer- 
tificate of  his  discharge,  which  stated,  that  "J.  H., 
who  was  convicted  at  Worcester  on  the  22d  of 
June,  1842,  is  this  day  discharged  in  consequence 
of  having  received  a  free  pardon  :" — Held,  by  the 
judges,  that,  if  this  pardon  had  been  regularly 
proved,  it  would  have  been  no  bar  to  the  charge 
of  horse-stealing,  as  the  pardon  was  expressly 
confined  to  another  felony.  Reg.  v.  Harrod, 
2  Car.  &  K.  294. 

Depositions.]  — In  a  case  of  felony  the  commit- 
ting magistrate  is  not  bound  to  bind  over  all  the 
witnesses  who  have  been  examined  before  him  in 
support  of  the  charge,  but  only  those  whose  evi- 
dence is  material  to  the  charge  ;  but  it  is  very 
desirable  that  all  that  has  been  given  in  evidence 
before  the  magistrate  should  be  transmitted  to  the 
judge.  Reg.  v.  Smith,  2  Car.  &  K.  207 — Denman. 

Everything  that  occurs  before  a  magistrate  on 
the  examination  of  a  person  on  a  charge  of  felony, 
should  be  taken  down  in  the  depositions,  if  it  is 
material  to  the  case.  Reg.  v.  Welter,  2  Car.  & 
K.  223— Platt. 

Where,  during  the  examination  of  a  witness  be- 
fore a  magistrate  in  support  of  a  charge  of  felony, 
the  prisoner  interposes  an  observation  which  is 
material  to  the  case,  such  observation  should  be 
taken  down  in  the  depositions  ;  and  if  it  be  not, 
the  judge  at  the  trial  will  not  allow  any  evidence 
of  it  to  be  given.  Ib. 

Sureties  of  the  Peace.] — A  justice  of  the  peace 
is  not  authorized  to  require  a  party  to  find  sureties 
to  keep  the  peace  for  an  unlimited  time.  Prickett 
v.  Gratrex,  2  New  Sess.  Cas.  429  ;  15  Law  J.,  N. 
S.,  M.  C.,  145  ;  10  Jur.  566.— Q.  B. 

Therefore,  a  warrant  for  the  committal  of  a 
party  to  prison  until  he  find  sufficient  sureties  to 
keep  the  peace  is  bad,  if  it  omit  to  specify  the 
time  for  which,  in  default  of  such  sureties,  he  is 
to  be  kept  in  prison.  Ib. 

It  is  not  necessary  that  a  commitment  for  want 
of  sureties  should  mention  the  sum  in  which  the 
party  and  his  sureties  are  to  be  bound.  Ib. 

A  justice's  warrant,  committing  a  party  in  de- 
fault of  his  finding  sureties  to  keep  the  peace,  is 
bad  if  the  commitment  be  for  no  definite  time, 
but  until  he  shall  find  such  sureties  or  be  dis- 
charged by  due  course  of  law.  Prickett  v.  Gra- 
trex, 8  Q.  B.  1021. 

An  action  lies  against  the  justices  for  com- 
mitting on  such  warrant ;  and  bona  fides  is  no 
defence.  Ib. 

It  is  not  necessary  that  such  warrant  should  fix 
the  amount  in  which  sureties  are  to  be  given.  Ib. 

Quasre  if,  on  conviction  for  perjury,  the  offender 
can  be  imprisoned  until  he  find  sureties  for  keep- 
ing the  peace?  Reg.  v.  Dunn,  12  Jur.  99— C.  P. 

Recognizances  to  appear.] — Indictment  for  mis- 
demeanor at  the  quarter  sessions.  Defendant 
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pleaded  guilty,  and  was  bound  by  recognizances 
to  appear  for  judgment  at  the  next  quarter  sessions, 
and  judgment  was  respited.  At  the  next  April 
sessions  judgment  was  further  respited  until  the 
June  sessions,  when  judgment  was  given,  and  de- 
fendant sentenced  to  be  lined  and  imprisoned.  On 
error  brought — Held,  that  a  court  of  quarter  ses- 
sions has  power  to  respite  cases  from  one  sessions 
to  another.  Keen  v.  Reg.,  (in  error),  3  New  Sess. 
Cas.  25 — Q.  B. 

The  record  stated,  that  at  the  first  session  "it 
was  considered  and  adjudged  that  the  defendant 
should  enter  into  recognizances  to  appear,"  &c.: 
— Held,  that  these  words  did  not  give  the  order 
the  effect  of  a  judgment,  so  as  to  oust  the  sessions 
of  their  jurisdiction  to  give  judgment  at  the  sub- 
sequent sessions.  Ib. 

Highways  and  Bridges,  Non-repair  of.]  — By  stat. 
34  Geo.  3,  c.  64,  where  the  boundary  of  two 
parishes  lay  along  the  centre  of  a  highway,  jus- 
tices were  empowered  on  information  of  the  fact 
to  summon  the  surveyors  of  the  respective  parishes 
to  hear  the  parties  and  their  witnesses,  and  finally 
determine  the  matter  by  order,  apportioning  the 
highway  between  the  parishes  for  the  purpose  of 
repair.  Forms  of  information,  summons,  and  order 
were  given.  By  an  order  under  this  act,  the  jus- 
tices recited  an  information  laid  before  them  that 
one  side  of  a  certain  highway  was  in  and  repair- 
able by  parish  H.,  and  the  other  side  in  and  repair- 
able by  parish  W.,  praying  an  apportionment; 
that  they  had  summoned  the  surveyors,  who  at- 
tended, and  that  they  had  examined  witnesses, 
and  they  ordered  that  the  highway  should  be  ap- 
portioned between  H.  and  W.,  dividing  it  by  a 
transverse  line.  The  order  contained  no  direct 
finding  that  the  sides  of  the  highway  were  respec- 
tively in  H.  and  W.;  but  the  statute  form  was  cor- 
rectly followed.  On  indictment  for  non-repair  of 
the  part  allotted  to  H.: — Held,  that  the  justices 
must  be  taken  to  have  considered  the  question 
whether  or  not  part  of  the  highway  was  in  H., 
and  to  have  decided  by  their  order  that  it  was  ; 
and  that  the  fact  could  not  be  questioned  on  trial 
of  an  indictment,  the  subject-matter  being  within 
the  jurisdiction  of  the  justices,  and  their  finding  of 
the  fact  conclusive.  Reg.  \.  Hickling,  7  Q.  B.  880. 

A  borough  incorporated  by  charter  with  a  non- 
intromittant  clause  was  enlarged  under  stats.  2  & 
3  Will.  4,  c.  64,  s.  35,  and  5  &  6  Will.  4,  c.  76,  s.  7, 
by  the  addition  of  a  parish  in  the  same  county  con- 
taining a  bridge,  which,  until  that  time,  the  county 
had  repaired ;  there  was  no  evidence  that  the 
borough  had  been  used  to  maintain  any  bridges  : 
— Held,  that  the  transfer  of  the  new  district  did 
not  render  the  borough  liable  to  repair  the  bridge. 
Reg  v.  New  Sarum  (Borough),  1  Q.  B.  241. 

If  an  indictment  be  preferred  against  the  inhabi- 
tants of  a  parish  under  the  Highway  Act  5  &  6 
Will.  4,  c.  50,  s.  95,  and  the  defendants  plead 
guilty,  the  judge  will  not  direct  to  prosecutor's 
costs  to  be  paid  under  that  section,  as  the  indict- 


ment was  not   tried    before   him.     Reg.   v.    Vow- 
church,  2  Car.  &  K.  393— Platt. 

A  judge's  order  for  costs  of  the  prosecution  of 
an  indictment  for  non-repair  of  a  highway  under 
the  General  Highway  Act  5  &  6  Will.  4,  c.  50, 
s.  95,  should  state  on  the  face  of  it  out  of  what 
funds  the  costs  are  to  be  paid;  and  where  it  did 
not  do  so,  the  Court  set  the  order  aside.  Reg.  v. 
Watford,  14  Dowl.  &  L.  593;  1  B.  C.  Rep.  336; 
11  Jur.  332 — Wightman. 

Semble,  that  it  should  also  state  the  amount.  Ib. 


Semble,  that  where  an  indictment  is  preferred 
at  the  quarter  sessions  by  order  of  a  special  ses- 
sions, and  is  removed  into  the  Court  of  Queen's 
Bench  by  the  defendants  by  writ  of  certiorari,  and 
is  then  tried  at  Nisi  Prius,  the  judge  sitting  there 
is  a  "judge  of  assize,  before  whom  the  said  in- 
dictment is  tried,"  within  the  meaning  of  the  95th 
section  of  the  5  &  6  Will.  4,  c.  50,  so  as  to  be 
enabled  to  make  an  order  for  payment  of  the  costs 
of  the  prosecution.  Ib. 

Where  the  order  was  made  to  pay  the  costs  to 
"  G.  H.  A."  (the  prosecutor)  "  or  his  attorney," 
— Semble,  that  the  order  was  not  bad  because 
"  G.  H.  A."  was  dead  at  the  time  the  order  was 
made.  Ib. 

Semble,  that  it  need  not  appear  by  express  aver- 
ment, if  it  may  be  gathered  by  reasonable  implica- 
tion that  the  highway  in  respect  of  which  the 
indictment  is  preferred  is  within  the  division  for 
which  the  justices  in  special  sessions  were  sitting, 
who  ordered  the  indictment  to  be  preferred.  Ib. 

Semble,  that  it  is  not  necessary  that  the  judge 
should  state  on  the  face  of  the  order  the  facts  out 
of  which  his  jurisdiction  arises.  Ib. 

An  order  directing  an  indictment  for  non-repair 
of  a  road  under  stat.  5  &  6  Will.  4,  c.  50,  ss.  94, 
95,  must  show  on  the  face  of  it  that  it  was  made 
at  a  special  session  for  the  highways  held  within 
the  division  in  which  the  road  is  situate.  If  it  do 
not  it  is  void,  and  an  order  for  costs  made  under 
s  95  by  the  judge  who  tried  the  cause  will  be  set 
aside.  Reg.  v.  Hickling,  7  Q.  B.  890. 

Where  the  grand  jury  had  ignored  a  bill  of  in- 
dictment against  a  parish  for  non-repair  of  a  high- 
way, some  of  the  jury  being  landowners  in  the 
parish,  and  taking  part  in  the  discussion  as  to 
whether  the  bill  should  be  found,  the  Court  granted 
a  criminal  information  against  the  inhabitants  o. 
the  parish  for  the  non-repair  of  the  highway.  Reg. 
v.  Upton  St.  Leonard's,  2  New  Sess.  Cas.  582 — 
Q.  B. 

Bench  Warrant.]  — A  bench  warrant  for  the  ar- 
rest of  a  defendant  on  a  charge  of  misdemeanor 
concluded  thus: — "To  the  end  he  may  become 
bound,  and  find  sufficient  sureties,"  not  slating  be- 
fore whom  the  prisoner  should  be  taken  for  the 
purpose  of  being  bailed  : — Held,  insufficient ;  and 
that  the  court  was  bound  to  discharge  the  prisoner 
arrested  on  such  warrant.  Reg.  v.  Downey,  15  Law 
J.,  N.  S.,  M.  C.,  29. 

Reserved  Cases  for  the  Consideration  of  the 
Judges.] — Indictment  for  a  conspiracy  to  cause 
certain  persons  to  be  elected  councillors  of  the 
borough  of  Bolton,  in  Lancashire,  by  fraud,  viz.  by 
procuring  certain  other  persons  who  were  not  bur- 
Besses  of  the  said  borough,  and  whose  names  were 
not  on  the  burgess  lists,  to  personate  voters  for  the 
said  borough,  and  to  vote  for  the  election  of  the 
persons  first  above  mentioned  .—Held,  not  to  be  a 
subject  for  the  consideration  of  the  judges.  Reg. 
v.  Harlam,  1  Den.  C.  C.  R.  73. 

Costs.]  — Where  an  indictment  has  been  removed 
by  certiorari,  and  a   conviction  obtained,  the  per- 
son who,  being  a  party  grieved,  retained   and 
liable  to  the  attorney  for  the  prosecution,  is  en 
lied,  under  stat.  5  &6  W.  &  M.  c.  1 1 ,  s.  3,  to  the 
costs  of  such  prosecution,  though  other  aggrieved 
parties,  after  the  attorney  was  retained  and  the  ir 
dictment  removed,  agreed  to  contribute  part  o   t 
costs,  and  they  are  not  joined  in  the  application. 
Reg.  v.  Williams,  6  Q.  B.  273;   15  Law  J.,  N.  6., 
Q.°B.,  93,  n. 


455      Criminal  Law.      [DIGEST  OF  CASES.] 

A  side-bar  rule  for  costs  having  been  obtained  by 
the  prosecutors  of  an  indictment  for  an  obstruction 
to  a  highway  as  parties  grieved,  within  5  &  6  W 
&  M.  c.  11,  s.  3,  the  court  refused  to  discharge  i, 
on  the  ground  that  the  expenses  of  the  prosecution 
had  been  paid  out  of  the  funds  of  a  society,  o: 
which  some  of  the  prosecutors  were  members,  and 
that  money  had  been  raised  by  public  subscription 
towards  paying  those  expenses  ;  or  on  the  ground 
that  all  the  prosecutors  were  not  parties  aggrieved; 
or  on  the  ground  that  the  certiorari  for  removing 
the  indictment  had  been  obtained  at  the  instance 
of  one  only  of  the  defendants.  Reg-  v.  Dobson,  15 
Law  J.,  N.  S.,  Q.  B.,  97;  10  Jur.  283. 

Several  defendants  were  found  guilty  of  a  nui- 
sance. The  prosecutor  being  entitled  to  costs,  as 
a  party  grieved,  uniier  stat.  5  W.  &  M.  c.  11,  s.  3, 
obtained  a  rule  for  taxing  the  costs  as  against  all 
the  defendants: — Held,  that,  upon  non-payment  of 
the  costs,  an  attachment  against  one  of  the  defend- 
ants was  regular.  Id.,  15  Law  J.,  N.  S.,  Q.  B., 
376  ;  10  Jur.  905. 

The  court  will  not  inqu  .nto  any  aid  which  a 
prosecutor  may  have  recei '  from  other  parties  to 
enable  him  to  defray  expen  ts  of  prosecution.  Ib. 

When  the  order  of  a  town  council,  being 
brought  up  by  certiorari,  is  quashed,  on  motion, 
with  costs,  the  court  should  decide  who  is  to  be 
charged  with  costs  as  prosecutor  of  the  order,  and 
the  party  should  be  named  in  the  rule.  Reg.  v. 
Dunn,  5  Q.  B.  959  ;  Dav.  &  M.  737. 

Therefore,  where  orders  for  payment  of  money 
out  of  borough  funds  were  so  brought  up  under 
stat.  7  W.  4  &  1  Viet.  c.  78,  s.  44,  and  quashed 
with  costs,  to  be  paid  by  the  prosecutors,  the  rule 
not  further  stating  by  whom  the  costs  were  to  be 
paid,  and  no  cause  having  been  shown,  the  court 
refused  to  grant  an  attachment  against  individuals, 
A.,  B.,  and  C.,  for  non-payment,  though  the  rule 
for  an  attachment  was  drawn  up  on  reading  affi- 
davits of  A.,  B.,  and  C.,  used  in  opposing  the 
motion  for  a  certiorari,  and  which  showed,  as  the 
parties  applying  for  an  attachment  contended,  that 
A.,  B.,  and  C.  were  the  persons  who  prosecuted 
the  orders  since  quashed,  by  supporting  them  in 
the  Court  of  Queen's  Bench.  Ib. 

The  Poor-law  Commissioners  showed  cause,  in 
the  first  instance,  under  sect.  106  of  stat.  4  &  5 
Will.  4,  c.  76,  against  an  application  for  a  certio- 
rari to  remove  an  order  made  under  sect.  23  of 
that  act.  By  sect.  107,  the  party  applying  for  a 
certiorari  is  required  to  enter  into  recognizances  to 
pay  the  costs  if  the  rule  is  discharged.  The  Court 
upon  refusing  the  rule,  gave  the  commissioners 
tneir  costs.  Reg.  v.  Poor-law  Commissioners  11 
Jur.  19— Q.  B. 

Where  an  indictment  is  prosecuted  by  persons 
having  some  interest  in  the  subject-matter,  and  is 
removed  by  certiorari,  the  prosecutors,  on  convic- 
tion, are  entitled  to  costs,  under  statute  5  &  6  W. 
&  M.  c.  11,  s.  3,  as  parties  grieved,  though  the 
expenses  of  prosecution  have  been  paid  by  other 
persons.  Reg.  v.  Dobson,  9  Q.  B.  302. 

An  attachment  for  not  paying  such  costs  may 
be  obtained  against  one  of  several  defendants,  on 
affidavit  of  demand  upon  and  non-payment  by  him. 

his  co-defendants  have  paid,  it  is  for  him  to 
show  it  on  a  motion  to  set  aside  the  attachment.  Ib. 

It  is  not  an  objection  available  on  such  motion 
that  the  rule  to  tax  was  obtained  as  against  all  the 

Pendants,  and  that  the  rule  for  an  attachment  is 
a  ae  in  a  prosecution  against  all.  Ib. 
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Expenses  of  Prosecution.] — Upon  the  trial  of  an 
indictment  for  forging  a  will,  it  appeared  that  the 
will  was  written,  and  the  signature  of  one  of  the 
witnesses  was  attached  to  it  at  0.,  which  was  a 
borough  not  contributing  to  the  county  rate,  in  the 
county  of  S.:  the  signature  of  the  second  witness 
was  attached  in  the  county  of  D.:  the  prisoner 
was  apprehended  in  the  county  of  S.,  and  tried  at 
the  assizes  of  that  county.  The  judge  of  assize 
made  an  order  for  payment  of  the  expenses  of  the 
prosecution  upon  the  treasurer  of  0.,  under  section 
25  of  statute  7  Geo.  4,  c.  64.  The  Court  held  the 
order  right,  and  granted  a  mandamus  to  compel 
the  treasurer  to  pay  such  expenses.  Reg.  v. 
Oswestry  (Borough  Treasurer),  or  Reg.  v.  Hay- 
ward,  12  Jur.  744 ;  17  L.  J.,  Q.  B.,  223. 

CREDITOR— See  DEBTOR  AND  CREDITOR. 

CROWN. 

An  information  at  the  suit  of  the  Attorney-Ge- 
neral stated,  that  the  Queen  was  and  still  is  seised 
in  her  demesne  as  of  fee  in  right  of  her  crown,  of 
and  in  Waltham  Forest,  and  that  she  and  all  her 
ancestors,  kings  &c.,  have  continually  held  and 
enjoyed  the  said  forests,  and  the  game  of  wild 
beasts  and  fowls  of  chase  and  warren  coming  and 
arising  of  and  from  the  said  forest,  and  all  rights, 
&c.,  without  any  disturbance,  &c.;  that  the  de- 
fendant unlawfully  erected  a  high  fence,  and  dug 
a  deep  ditch  in  and  upon  the  soil  of  the  said  forest, 
to  wit,  upon  and  around  100  acres  of  land,  being 
parcel  of  and  within  the  said  forest,  and  therewith 
inclosed  the  said  100  acres  of  the  said  forest,  and 
encroached  and  usurped  thereon,  and  separated 
the  same  from  the  residue  of  the  said  forest,  and 
kept  and  continued  the  same,  &c.,  and,  by  reason 
of  the  premises,  the  Queen  could  not  have  and 
enjoy  the  said  forest,  and  the  said  game,  and  the 
said  rights,  profits,  &c.,  in  as  full  and  ample  a 
manner,  &c.,  to  the  great  injury  and  disturbance 
of  the  Queen,  in  the  said  forest,  to  the  great 
damage  and  destruction  of  the  vert  and  venison 
of  and  in  the  said  forest,  and  to  the  disinherison 
of  the  Queen,  &c.  Plea,  that  the  same  place  in 
which  &c.  was  not  now,  nor  was  any  part  thereof, 
parcel  of  and  within  the  said  supposed  forest, 
modo  et  forma: — Held,  on  demurrer,  that  this 
was  not  an  information  of  intrusion  into  the  lands 
of  the  Crown  ;  that  it  was  an  information  in  the 
nature  of  an  action  of  trespass  on  the  case  for  the 
njury  to  the  incorporeal  right  of  forest  by  inter- 
fering with  the  game,  and  that  the  defendant  was 
not  bound  to  plead  title  to  the  land  inclosed  by 
him.  Att.-Gen.  v.  Hallett,  16  Law  J.,  Exch.,  262. 

An  information  at  the  suit  of  the  Attorney-Ge- 
neral stated,  that  the  Queen  was  seised  in  her 
demesne  as  of  fee  of  Waltham  Forest,  and  that 
;he  Queen  and  her  ancestors  had  enjoyed  the 
orest  and  the  game  of  beasts  and  fowls,  chase 
and  warren  therein,  and  all  rights  appertaining 
thereto,  without  disturbance,  until  defendant  un- 
lawfully made  a  fence  and  ditch  on  the  soil  of  the 
forest,  and  inclosed  five  acres  thereof,  and  sepa- 
rated the  same  from  the  residue  of  the  forest,  and 
encroached  and  usurped  thereon,  to  the  great 
injury  and  disturbance  of  the  Queen  in  her  said 
forest,  to  the  damage  and  destruction  of  the  vert 
and  venison  therein,  and  to  the  disinherison  of 
the  Queen: — Semble,  that  a  general  plea  of  not 
guilty  might  be  pleaded  to  this  information.  Att.- 
Gen.  v.  Brown,  14  Mee.  &  W.  301. 

A  two  days'  notice  of  the  motion  is  sufficient.  Ib. 
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An  action  of  trespass  quare  clausum  fregit  was 
brought  in  the  Court  of  Common  Pleas,  to  which 
the  defendant  pleaded  pleas  alleging,  that  the  locus 
in  quo  was  within  the  limits  of  the  forest  of  Wal- 
tham ;  that  the  Queen  was  seised  in  fee  in  right  of 
her  Crown  of  the  forest,  and  justifying  the  tres- 
passes as  the  servant  and  by  command  of  the 
Queen  ;  the  Court  of  Exchequer  (after  a  two  days' 
notice  to  and  hearing  counsel  on  behalf  of  the 
plaintiff)  ordered  the  cause  to  be  removed  into  the 
Office  of  Pleas  of  the  Exchequer  by  a  rule  abso- 
lute in  the  first  instance,  on  the  allegation  of  the 
Attorney-General  that  the  profit  of  the  Crown 
came  in  question  in  the  cause,  the  plaintiff  being 
put  in  the  same  state  of  forwardness  as  he  was 
in  the  Court  of  Common  Pleas.  Att.-Gen.  v.  Hal- 
lett,  15  Mee.  &  W.  97;  3  Dowl.  &  L.  685  ;  15  Law 
J.,  N.  S.,  Exch.,  246. 

The  grant  by  King  Edward  the  Third,  in  1377, 
to  his  son,  John  of  Gaunt,  Duke  of  Lancaster,  of 
a  county  palatine  within  his  duchy  of  Lancaster, 
"  et  qufficumque  alia  libertates  et  jura  regalia  ad 
comitem  palatinum  pertinentia,  adeo  integre  et 
libere  sicut  comes  Cestriae  dignoscitur  obtinere," 
carried  the  right  to  bona  vacantia  as  a  jus  regale 
to  the  count  palatine  ;  and  the  Queen,  being  en- 
titled to  the  duchy  of  Lancaster  separate  from  the 
Crown  of  England,  is  entitled  to  the  goods  of  in- 
testates dying  without  next  of  kin,  as  jura  regalia, 
in  right  of  the  duchy.  Dyke  v.  Walford,  12  Jur. 
839— Pri.  C. 

The  Court  would  presume  the  enjoyment  of  the 
right  to  bona  vacantia  by  the  Earl  of  Chester, 
unless  some  evidence  were  offered  to  the  con- 
trary. Ib. 

A  vessel,  having  a  quantity  of  fire-arms  on  board, 
was  seized  by  the  officers  of  the  Board  of  Customs 
and,  after  being  detained  sometime,  was  delivered 
up  unconditionally  to  the  owners.  An  action  of 
trespass  having  been  commenced  in  the  Court  of 
Common  Pleas  for  such  seizure  and  detention,  the 
Court  of  Exchequer  made  a  rule  absolute  in  the 
first  instance,  upon  the  application  of  the  Attor- 
ney-General, for  the  removal  of  the  cause  into  that 
court.  Adams  v.  Freemantle,  17  L.  J.;  Exch.,  312. 

An  information  by  the  Attorney-General  stated, 
that  the  Queen  was  seised  in  fee  of  a  certain  forest 
&c.,  and  that  she  and  all  her  ancestors,  kings  &c., 
continually  held  and  enjoyed  the  said  forest,  and 
the  game  of  wild  beasts  and  fowls  of  forest,  chase, 
and  warren,  coming  and  arising  from  the  said 
forest,  and  all  rights,  &c.,  without  any  disturbance, 
title,  or  claim,  &c.;  that  the  defendant,  without 
any  lawful  warrant,  right,  or  title,  erected  a  fence, 
and  dug  a  ditch  in  and  upon  the  soil  of  the  said 
forest,  and  encroached  and  usurped  thereon,  and 
separated  the  same  from  the  residue  of  the  said 
forest,  whereby  the  Queen  could  not  have  and 
enjoy  the  said  forest,  or  the  said  game,  and  the 
said  rights,  &c.,  in  as  full  and  ample  a  manner  as 
she  ought,  to  the  great  injury  and  disturbance  of 
the  Queen  in  the  said  forest,  and  to  the  great 
damage  and  destruction  of  the  vert  and  venison 
of  and  in  the  said  forest,  &c.  Plea,  that  the  place 
in  which  &c.  was  not,  nor  was  any  part  thereof, 
parcel  of  or  within  the  supposed  forest,  modo  et 
forma: — Held,  on  demurrer  to  the  plea,  that  the 
cause  of  action  was  ambiguously  stated,  and  that 
the  information  must  be  considered  in  the  nature 
of  an  action  of  trespass  on  the  case  for  injury  to 
the  incorporeal  right  of  forest,  by  interfering  with 
the  game,  and  that,  therefore,  the  plea  was  good, 
the  defendant  not  being  bound  to  make  title  to 


the  land.    Att.-Gen.  v.  Hallett,  5  Dowl.  &  L.  87; 
1  Exch.  Rep.  211. 

Held,  also,  that  such  a  pica  would  be  bad,  if 
pleaded  to  an  information  of  intrusion  into  lands 
of  the  Crown.  Ib. 

CUSTOM  AND  PRESCRIPTION. 

In  an  action  on  the  case  for  working  mines 
under  ground  near  to  plaintiff's  house,  so  that  the 
house  was  injured,  and  in  danger  of  falling  from 
want  of  support,  defendant  claimed,  as  lessee  of 
the  manor  in  which  the  house  was  situate,  and  of 
the  mines  therein,  a  prescriptive  right  to  work 
the  mines  under  any  houses  parcel  of  the  manor, 
paying  to  the  occupiers  of  the  surface  a  reason- 
able compensation  for  the  use  of  the  surface,  but 
without  making  compensation  on  any  other  ac- 
count, and  justified  under  that  right: — Held, 
first,  that  such  a  prescription  was  bad,  as  being 
unreasonable.  Hilton  v.  Granville  (Earl),  Dav.  & 
M.  614. 

Held,  secondly,  that  such  a  right  could  not  exist 
by  custom.  Ib. 

Held,  thirdly,  that  the  right,  if  maintainable  at 
all,  might  have  been  claimed  under  a  prescription 
or  custom.  Ib. 

To  a  count  in  trespass  for  breaking  down  and 
removing  plaintiff's  booth,  defendant  pleaded, 
that,  before  and  at  the  time  when  &c.,  there  was 
a  public  highway  through,  over,  and  along  a  close 
called  A.,  for  all  the  liege  subjects  &c.,  and  that 
the  booth  had  been  and  was  wrongfully  erected, 
and  standing  in  and  across  the  said  highway,  and 
obstructing  the  same  ;  wherefore  defendant,  being 
a  liege  subject  &c.,  and  having  occasion  to  use 
the  said  highway,  committed  the  alleged  tres- 
passes in  order  to  remove  the  obstruction.  Re- 
plication, that  the  said  close  is  in  the  borough  of 
B.,  which  is  an  immemorial  borough,  and  that  an 
immemorial  fair  for  the  sale  of  all  kinds  of  goods 
was,  for  three  weeks  from  a  certain  day  in  every 
year,  holden  in  the  said  close,  that  is  to  say,  on 
certain  parts  thereof  used  for  that  purpose,  but 
leaving  open  a  sufficient  part  of  the  said  close 
and  also  of  the  said  highway  for  the  subjects,  &c., 
to  go,  return,  pass,  &c.,  in  and  along  the  said 
highway ;  and  that  there  was  an  immemorial  cus- 
tom in  the  said  borough  that  every  liege  subject 
using  the  trade  of  a  victualler  hath,  during  the 
said  fairs,  been  used,  &c.,  for  the  purpose  of  car- 
rying on  his  said  trade,  to  enter  upon  any  part  of 
the  said  close  used  for  the  purpose  of  such  fair, 
but  leaving  &c.  as  aforesaid  ;  and  for  carrying  on 
his  said  trade,  to  erect  a  booth  there,  and  to  con- 
tinue such  booth  until  a  reasonable  time  after  the 
end  of  such  fair,  paying  a  reasonable  compensa- 
tion to  the  owner  of  the  soil;  and  that  plaintiff, 
being  a  liege  subject  and  a  victualler,  did,  during 
such  fair,  erect  his  said  booth  on  one  of  the  parts 
of  the  said  close  then  and  theretofore  used  for  the 
fair  (leaving  &c.  as  aforesaid)  according  to  the 
custom,  and  continued  such  booth  there,  till  de- 
fendant, during  the  fair,  committed  the  trespasses  : 
— Held,  first,  on  demurrer,  that  the  custom  was 
reasonable,  for  that  a  highway  might  have  been 
granted  before  legal  memory,  subject  in  parts  to 
interruption  for  a  benclici.il  public  purpose,  and 
for  a  limited  time.  Elwood  v.  Bullock,  6  Q. 
B.  383. 

Held,  secondly,  that  the  plaintiff  was  right  in 
replying  specially  as  above,  and  could  not  have 
traversed  the  existence  of  ii  highway  over  the 
locus  in  quo,  because,  consistently  with  the  cus- 
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torn,  that  spot  might  sometimes  be  used  as  a  high- 
way, and  sometimes  as  not,  and  it  did  not,  by 
temporary  occupation  under  the  custom,  cease  to 
be  a  highway.  Ib. 

To  an  action  of  replevin  defendant  pleaded  a 
justification  under  a  custom  for  the  master  forester 
or  chase  of  D.,  in  the  name  of  the  lord  of  the 
manor  of  the  forest  or  chase,  to  cause  drifts  to  be 
made  of  all  cattle  found  depasturing  in  the  forest 
and  the  uninclosed  commons  adjoining,  and  to 
drive  such  cattle  to  a  certain  pound  situate  in  the 
locus  in  quo,  in  order  to  ascertain  whether  any  of 
the  cattle  were  astrays,  and  whether  the  com- 
moners had  surcharged  the  forest  and  commons  ; 
and  averred  that  plaintiff's  cattle  were  driven  and 
taken  by  defendant,  on  the  occasion  of  a  drift, 
made  under  the  custom,  and  he  was  found  to  have 
surcharged.  Replication  (admitting  the  seisin  of 
the  Lord  of  the  manor),  de  injuria,  absque  residuo 
causes : — Held,  that  the  replication  was  good. 
Mortimer  v.  Moore,  15  Law  J.,  N.  S.,  Q.  B.3  118; 
10  Jur.  370. 

Quaere,  if  the  plea  was  good.    Ib. 

Customs  of  London.] — In  a  plea  of  foreign  at- 
tachment in  the  city  of  London,  where  it  was 
alleged,  that  a  plaint  had  been  levied  against  the 
plaintiff  in  the  Lord  Mayor's  Court  before  the 
commencement  of  the  suit,  but  there  was  no  alle- 
gation of  issuing  a  scire  facias  to  warn  the  de- 
fendant, who  was  the  alleged  garnishee,  previously 
to  the  commencement  of  the  suit — The  Court  held 
the  plea  sufficient.  Webb  v.  Hurrell,  4  Dowl.  & 
L.  824;  4C.B.  287. 

Where,  pending  an  action,  a  foreign  attach- 
ment in  the  Lord  Mayor's  Court  was  executed, 
but  which  latter  suit  had  been  commenced  pre- 
vious to  the  action — Held,  that  it  might  be  pleaded 
to  the  further  maintenance  of  the  action.  Ib. 

In  such  a  plea,  if  the  custom  as  stated  does  not 
allege  any  precept  to  the  Sergeant-at-Mace  to 
warn  the  defendant  to  be  necessary,  and  the  cus- 
tom is  not  traversed,  an  averment  of  such  a  pre- 
cept need  not  be  introduced.  Ib. 

A  plea  of  foreign  attatchment,  which  stated  the 
levying  of  the  plaint  against  the  plaintiff  in  the 
Lord's  Mayor's  Court  before  the  commencement 
of  the  suit,  but  did  not  state  that  the  scire  facias 
to  warn  the  defendant  (the  garnishee)  was  issued  be- 
fore the  commencement  of  the  suit — Held,  good. 
Webb  v.  Hurrell,  16  Law  J.,  C.  P.,  187. 

A  foreign  attachment  executed  pending  the  ac- 
tion, in  a  suit  in  the  Lord  Mayor's  Court  com- 
menced previously,  may  be  pleaded  to  the  further 
maintenance  of  the  action.  Ib. 

It  is  not  necessary  to  aver  in  the  plea  that  a 
precept  issued  to  the  serjeant-at-mace  to  warn  the 
defendant;  the  custom,  as  stated,  not  requiring 
any  precept,  and  not  being  traversed.  Ib. 

Customs  of  the  Country.] — Where  a  custom  of 
the  country  is  proved  to  exist,  it  is  to  be  consider- 
ed applicable  to  all  tenancies,  in  whatever  way 
created,  whether  verbal  or  in  writing,  unless  ex- 
pressly or  impliedly  excluded  by  the  written  terms 
themselves.  Wilkins  v.  Wood,  12  Jur.  583;  17 
L.  J.,  Q.  B.,  319. 

Reasonableness.]  —  A  custom  of  the  Liverpool 
corn  market,  that,  when  corn  is  sold  by  sample, 
if  the  buyer  does  not  on  the  day  the  corn  is  sold 
examine  the  bulk  and  reject  it,  he  cannot  after- 
wards reject  or  refuse  to  pay  the  whole  price — 
Held  to  be  a  reasonable  custom.  Sanders  v. 
Jameson,  2  C.  &  K.  557— Rolfe. 


Semble,  that  an  article  sold  by  sample  cannot 
in  any  case  be  rejected  as  not  corresponding  with 
the  sample,  except  within  a  reasonable  time.  Ib. 

A  custom  was  found  as  follows : — That  any 
tinner  within  the  county  of  Cornwall  may  acquire 
a  right  to  the  tin  within  certain  limits,  taking  pro- 
ceedings in  the  stannary  court,  of  which  the  land- 
owner has  notice,  and  completing  his  title  in  that 
court,  and,  in  case  of  minerals  being  found,  ren- 
dering a  portion  of  the  produce  to  the  lord  or 
owner  of  the  soil ;  and  that  the  right  so  acquired 
may  be  preserved  by  an  annual  renewal  of  the 
bounds ;  and  that  it  is  not  necessary  for  its  pre- 
servation that  the  minerals  (if  any)  within  the 
limits  should  be  sought  after,  and  the  land  worked 
for  mineral  purposes  by  the  boundowner,  or  on 
his  behalf: — Held,  first,  that  this  custom  was  bad 
for  unreasonableness.  Rogers  v.  Brenton,  10 
Q.  B.  26 ;  12  Jur.  263  ;  17  L.  J.,  Q.  B.,  34. 

Held,  secondly,  that,  if  qualified  by  bona  fide 
continuing  to  search  for  tin,  and  working  the  land 
for  mineral  purposes,  it  would  be  good.  Ib. 

Held,  thirdly,  that,  though  it  was  a  right  to  take 
a  profit  in  the  soil  of  another,  it  might  from  ne- 
cessity be  claimed  by  custom.  Ib. 

Held,  fourthly,  that  this  was  to  be  tried  as  a 
custom  limited  in  local  extent,  not  as  the  local 
law  of  a  distinct  district.  Ib. 

The  jurisdiction  of  the  county  court  is  not  ex- 
cluded in  an  action  of  trespass  qu.  cl.  fr.  by  a 
claim  of  the  defendant,  as  an  inhabitant  of  B.,  to 
enter  the  plaintiff's  land  for  the  purpose  of  assert- 
ing a  right  of  fishing  there.  For,  first,  a  custom 
for  all  the  inhabitants  of  B.,  as  such,  to  enter  the 
close  of  the  plaintiff,  and  take  fish  there  without 
limit,  is  bad ;  and,  secondly,  the  right  claimed 
under  such  a  custom  is  not  a  hereditament,  and, 
therefore,  not  within  the  proviso  in  9  &  10  Viet, 
c.  95,  s.  58.  Lloyd  v.  Jones,  12  Jur.  657  ;  17  L.  J., 
C.  P.,  206. 

Common  pur  cause  de  vicinage  may  exist  be- 
tween two  proprietors  of  neighbouring  farms,  inde- 
pendently of  any  right  of  common  on  either  side. 
Jones  v.  Robin,  12  Jur.  308;  17  L.  J.,  Q.  P.,  121. 

But  a  claim  of  such  a  right  by  an  individual,  as 
annexed  Or  incident  to  a  private  estate,  cannot  be 
good  by  custom,  but  must  be  pleaded  as  a  pre- 
scription in  a  que  estate.  Ib. 

Pleadings.]  — Case  by  reversioner  for  digging  and 
widening  a  channel.  Plea,  that  H.  and  previous 
occupiers  of  G.  mill,  as  such  occupiers,  had  for 
twenty  years,  as  such  occupiers,  of  right,  scoured 
and  widened  the  channel  as  often  as  was  required. 
Replication,  traversing  the  enjoyment  of  the  water- 
course, and  the  scouring  and  widening,  as  of  right 
for  twenty  years.  On  special  demurrer,  the  repli- 
cation was  held  good,  the  quasi  prescription  in 
the  plea  not  being  severable.  Peter  v.  Daniel,  12 
Jur.  604;  17  L.  J.,  C.  P.,  177. 

Semble,  that  the  plea  would  have  been  bad,  if 
it  had  stated  the  right  to  scour  and  widen,  with- 
out showing  for  what  purpose  it  was  enjoyed.  Ib. 

In  trespass  quare  clausum  fregit  defendant 
pleaded  the  enjoyment  of  a  right  on  the  land  for 
thirty  years  under  sect.  1  of  stat.  2  &  3  Will.  4, 
c.  71.  The  replication  traversed  the  enjoyment: 
— Held,  that  plaintiff  could  not  give  in  evidence  a 
tenancy  for  life  during  part  of  the  thirty  years,  but 
must,  by  sect  5,  reply  that  fact  specially.  Pye  v. 
Muitjord,  12  Jur.  578  ;  17  L.  J.,  Q.  B.,  138. 

Replevin  for  taking  cattle.    Plea,  that  W.  was 
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seised  in  fee  of  a  forest,  within  which  there  were 
wastes,  and  that  certain  tenants  of  lands  near  the 
forest  had  a  right  of  common  on  such  wastes  for 
their  cattle  levant  and  couchant ;  that  there  was 
a  custom  within  the  forest  for  the  master  forester 
to  make  drifts  annually  for  the  cattle  depasturing 
the  wastes,  which  were  to  be  driven  to  a  place 
named,  to  ascertain  whether  any  of  them  were  un- 
licensed cattle,  and  whether  any  commoner  had 
surcharged,  and,  if  any  had  surcharged,  the  cattle 
were  to  be  impounded  damage  feasant ;  thatplain- 
tiff  was  a  commoner,  and  defendant  making  the 
drift,  as  servant  of  the  master  forester,  found  plain- 
tiff's cattle  depasturing  and  doing  damage  in  the 
place  in  which  &c.,  and  that  plaintiff  had  sur- 
charged by  depasturing  with  the  cattle  seised, 
wherefore  defendant  detained  the  cattle  to  impound 
them.  Replication,  admitting  W.'s  seisin  and  the 
existence  of  the  wastes,  de  injuria  absque  residuo 
&c.: — Held,  good,  on  special  demurrer.  Mortimer 
v.  Moore,  8  Q.  B.  294. 

CUSTOMS— See  REVENUE. 


DAMAGES. 

In  actions  for  tort  the  court  will  not  interfere 
with  the  damages  found  by  the  jury,  unless  they 
appear  to  be  grossly  disproportioned  to  the  injury 
sustained.  Williams  v.  Currie,  1  C.  B.  841. 

Where,  therefore,  a  landlord  caused  considera- 
ble injury  to  the  crops  of  his  tenant,  by  selling, 
felling,  and  removing  timber,  without  applying  for 
leave  to  enter,  and  the  jury  assessed  the  damages 
at  300?.,  the  court  refused  to  interfere,  although 
the  net  value  of  the  entire  crops  did  not  exceed 
200/.  Ib. 

In  an  action  on  a  contract  for  not  delivering  rail- 
way shares,  the  measure  of  damages  is  the  differ- 
ence between  the  price  of  the  shares  at  the  time 
of  the  contract,  and  the  day  on  which  it  is  broken, 
allowing  the  purchaser  a  reasonable  time,  how- 
ever, to  purchase  other  shares.  Shaw  v.  Hol- 
land, 15  Mee.  &  W.  136;  4  Railw.  Cas.  150;  10 
Jar.  100. 

In  an  action  against  a  collector  of  customs,  for 
refusing  to  sign  a  bill  of  entry  for  landing  a  cargo 
of  foreign  wheat,  on  which  no  duty  was  payable, 
the  proper  measure  of  damages  is  the  amount  of  loss 
sustained  by  plaintiff,  by  reason  of  a  subsequent 
fall  in  the  price  of  wheat.  Barrow  v.  Arnand,  10 
Jur.  313— Exch.  Ch. 

Where  defendant,  after  signing  an  acknowledg- 
ment that  certain  scrip  had  been  "  lodged  in  his 
hands"  by  plaintiff,  and  was  to  be  re-delivered  to 
him  on  request,  wrongfully  detained  the  scrip  for 
a  considerable  time,  so  that  its  market  value  had 
been  much  diminished,  and  did  not  re-deliver  it 
until  after  action  brought : — Held,  that  plaintiff  was 
entitled  to  more  than  nominal  damages.  Archer 
v.  Williams,  2  Car.  &  K.  26 — Cresswell. 

But  where  plaintiff  suffered  loss  by  the  deten- 
tion in  this,  that  he  was  thereby  deprived  of  the 
means  of  paying  up  his  deposits,  which  would 
have  entitled  him  to  claim  an  allotment  of  one 
hundred  other  shares  : — Held,  that  the  damage  was 
too  remote,  and  plaintiff  could  not  recover.  76. 

An  auctioneer  entered  into  an  agreement,  on  be- 
half of  A.,  to  sell  certain  premises  to  B.,  without 
having  communicated  to  A.  that  B.  was  in  treaty 
for  such  promises.  A.  had  himself  previously  sold 
the  premises  to  another  party,  and,  therefore, 
could  not  fulfil  the  contract  so  made  with  B., 


whereupon  B.  sued  A.  for  non-fulfilment  of  his  con- 
tract: — Held,  that,  under  these  circumstances,  B. 
was  not  entitled  to  recover  damages  for  the  loss  of 
his  bargain.  Tyrer  v.  King,  2  Car.  &  K.  149— 
Cresswell. 

In  trespass  for  taking  plaintiff's  goods  in  execu- 
tion under  a  warrant  of  attorney  and  judgment, 
which  were  afterwards  set  aside  as  illegal,  the 
plaintiff  cannot  claim,  as  part  of  the  damage,  his 
costs  incurred  in  vacating  the  warrant  of  attorney 
and  judgment.  Holloway  v.  Turner,  6  Q.  B.  928. 

A  person  who  accepts  the  amount  of  a  debt,  in 
respect  of  the  non-payment  of  which,  at  the  stipu- 
lated time,  he  has  become  entitled  to  nominal 
damages,  cannot,  after  acceptance  of  the  debt,  sue 
for  such  nominal  damages.  Beaumont  v.  Great- 
head,  3  Dowl.  &  L.  631;  15  Law  J.,  N.  S.,  C.  P.. 
130. 

Special  damage  is  recoverable  in  trover  for  tools, 
with  an  allegation,  that  by  reason  of  the  conversion 
plaintiff  was  prevented  from  working  at  his  trade. 
Bodley  v.  Reynolds,  15  Law  J.,  N.  S.,  Q.  B.,  219; 
10  Jur.  310. 

In  an  action  against  the  vendee  for  not  accept- 
ing shares  on  a  given  day  pursuant  to  contract, 
the  proper  measure  of  damages  is  obtained  by  as- 
certaining the  value  of  the  shares  on  the  day  when 
the  contract  was  broken,  or  on  the  earliest  subse- 
quent day  when  the  shares  could  be  sold.  Pott  v. 
Flather,  11  Jur.  735 ;  16  Law  J.,  Q.  B.,  366. 

Held,  that  the  vendee  of  shares  in  a  projected 
railway  under  a  contract  to  be  completed  at  a 
future  day  may  recover,  as  damages  for  the  non- 
delivery, the  difference  between  the  price  agreed 
on  and  the  market  price  of  the  day  on  which  the 
sale  should  have  been  completed  ;  but  that  he  is 
not  entitled  to  damages  in  respect  of  a  further  ad- 
vance of  price  taking  place  afterwards,  at  the  time 
of  the  actual  issuing  of  the  scrip.  \Tempest  v. 
Kilner,  3  C.  B.  253. 

The  plaintiff  having  recovered  judgment  against 
W.  F.,the  defendant  promised,  that  if  the  plaintiff 
would  forbear  to  issue  execution  against  W.  F., 
she  would,  on  or  before  a  certain  day,  erect  a 
house,  and  cause  a  lease  of  the  same  to  be  granted 
to  the  plaintiff;  and  the  plaintiff  promised  that 
such  lease,  when  granted,  should  be  in  full  satis- 
faction of  the  judgment.  In  an  action  against  the 
defendant  for  not  erecting  the  house,  and  causing 
the  lease  to  be  granted  : — Held,  that  the  measure 
of  damages  was  the  value  of  the  lease,  and  not  the 
difference  between  the  value  of  the  judgment  and 
the  lease.  Strutt  v.  Farlar,  16  M.  &  W.  249  ;  16 
Law  J.,  Exch.,  84. 

Where  a  joint  trespass  has  been  committed, 
damages  are  not  to  be  assessed  according  to  the 
act  of  the  least  or  the  most  guilty  of  the  defend- 
ants, but  according  to  the  injury  the  plaintiff  had 
sustained  from  the  joint  act  of  the  trespasses  ;  and 
in  such  a  case,  the  motives  of  the  defendant  are 
not  material,  unless  they  tend  to  aggravate  or 
mitigate  the  injury  sustained  by  the  plaintiff. 
Clark  v.  Newsam,  16  Law  J.,  Exch.,  297. 

Where,  in  an  action  for  breach  of  an  agreement 
to  assign  a  lease,  the  plaintiff  alleged,  as  damage, 
that  he  had  been  put  to  expense  in  investigating 
the  title,  &c.: — Held,  that,  under  such  allegation, 
he  might  recover  the  amount  of  his  attorney's  bill 
for  so  doing,  though  not  actually  paid  before  action 
brought.  Richardson  v.  Chasen,  16  Law  J.,  Q. 
B.,  341. 

An  allegation  of  damages,  "  that  by  means  of 
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the  premises  plaintiffs  were  deprived  of  great 
gains  and  profits,"  sufficient  after  verdict.  Rodgers 
v.  Nou'ill,  11  Jur.  1039— C.  P. 

In  trover,  damages  may  be  given  in  respect  of 
special  damage,  besides  the  value  of  the  goods 
converted,  if  special  damage  be  laid  in  the  decla- 
ration. As  where,  in  trover  for  carpenter's  tools, 
special  damage  was  laid  in  respect  of  the  plaintiff, 
a  carpenter,  being  hindered  from  working.  Bad/ey 
v.  Reynolds,  8  Q.  B.  779. 

The  defendant  purchased  scrip  railway  shares 
of  the  plaintiff,  at  25s.  premium,  on  the  20th  of 
October,  but  the  scrip  were  not  issued  until  the 
24th  ;  on  the  21st  of  that  month  the  shares  fell  to 
14s.  premium;  at  six  in  the  evening  of  that  day 
the  defendant  gave  notice  to  the  plaintiffs  that  he 
should  not  take  the  shares ;  on  the  22d  the  shares 
had  fallen  to  8s.  premium,  and  continued  to  fall 
until  the  6th  of  December,  when  the  plaintiffs  after 
notice  to  the  defendant  sold  them  at  17s.  discount. 
In  an  action  for  not  accepting  or  paying  for  the 
shares — Held,  that  the  measure  of  damage  was  the 
difference  in  the  price  of  the  shares  between  the 
20th  and  22d  of  October.  Pott  v.  Flather,  5  Railw. 
Cas.  85— Q.  B. 

That  the  damage  is  too  generally  stated  in  the 
declaration,  is  no  ground  for  arresting  judgment. 
Rogers  \.  Nowill,  17  L.  J.,  C.  P.,  52. 

In  an  action  for  breach  of  contract  in  the  sale 
of  goods,  the  measure  of  damages  is  not  merely 
the  amount  of  difference  between  the  contract 
price  and  the  price  at  which  such  goods  could  be 
bought  at  the  moment  when  the  contract  was 
broken,  but  likewise  a  compensation  for  such 
profit  as  might  have  been  made  by  the  purchaser, 
had  the  contract  been  duly  performed.  Dutilop  v. 
Higgins,  1  H.  L.  Ca.  381;  12  Jur.  295. 

Liquidated  Damages.'] — See  PENALTY. 

Motion  to  increase  Damages.] — See  PRACTICE  AT 
LAW. 


DAMAGE  PEASANT— See  DISTRESS. 


DEBT— See  ASSUMPSIT. 

By  indenture  under  seal,  B.  assigned  to  A.  a 
policy  of  insurance  as  security  for  a  debt  due 
from  B.  to  A.,  and  covenanted  to  pay  to  the  in- 
surance office  the  annual  premium  thereon  as  it 
should  become  due.  It  was  in  the  same  deed 
further  agreed,  that,  if  B.  should  neglect  to  pay 
the  premium,  it  should  be  lawful  for  A.  to  pay  it, 
and  recover  the  same  from  B.  in  an  action  for 
money  paid.  A.  having  paid  the  premium  upon 
B.'s  neglect  so  to  do, — Held,  that  an  action  of 
debt  lay  for  the  amount.  Barber  v.  Butcher,  15 
Law  J.,  N.  S.,  Q.  B.,  289 ;  10  Jur.  814. 

Where,  by  the  terms  of  a  contract,  a  service  to 
be  performed  by  A.  for  B.  is  to  be  paid  for  in 
goods,  A.  cannot  declare  in  debt  for  the  value  of 
the  service,  but  must  sue  on  the  special  contract. 
But  if  B.  by  his  own  act  render  the  delivery  of 
the  goods  impossible,  A.  may  sue  in  debt  for  the 
value  of  the  service.  So,  if  B.  allow  the  goods  to 
be  sold  under  an  execution  against  him.  Keys  v. 
Harwood,  2  C.  B.  905. 

In  an  action  of  debt,  a  plea  of  set-off  to  the 

whole   amount   stated    in    the  declaration   is   not 

upported  by  proof  of  a  less,  although  it  equal 

sum  claimed  in  the  particulars  of  demand. 


Roche  v.  Champagne,  1  Exch.  Rep,  11;  16  Law  J., 
Exch.,  242. 

A  declaration  in  debt  contained  counts  for  mo- 
ney lent,  money  had  and  received,  and  money 
due  on  an  account  stated,  in  each  of  which  the 
defendant  was  alleged  to  be  indebted  to  the  plain- 
tiff in  61.  10s.  The  defendant  pleaded  a  set-off  of 
50/.  The  particulars  of  demand  claimed  61.  10s. 
for  money  lent.  At  the  trial,  the  defendant  proved 
a  set-off  of  6/.  10s.  The  under-sheriff,  therefore, 
directed  the  jury  to  return  a  verdict  for  the  de- 
fendant : — Held,  that  this  was  a  misdirection  on 
the  part  of  the  under-sheriff;  and  a  rule  for  a  new 
trial  which  had  been  obtained  was  made  absolute. 
Roche  v.  Champain,  5  Dowl.  &  L.  121 — Exch. 

By  a  local  act  of  Parliament,  overseers  of  a 
parish  were  authorized  to  grant  the  fee  of  certain 
plots  of  land  to  certain  parties,  subject  to  the  pay- 
ment to  the  said  overseers  and  their  successors  of 
certain  yearly  chief  rents,  and  also  subject  to  cer- 
tain covenants  ;  amongst  which  covenants  were, 
that  the  granteef  for  himself,  his  heirs,  &c.,  cove- 
nanted with  the  said  overseers  and  their  succes- 
sors, "that  he  would  duly  pay  the  said  yearly 
chief  rent  to  the  said  overseers,"  &c.  In  an  action 
of  debt  brought  by  the  overseers  against  a  grantee 
holding  under  a  conveyance  containing  such  cove- 
nant for  arrears  of  rent — Held,  on  general  de- 
murrer, that  debt  would  lie.  Varley  v.  Leigh, 
17  L.  J.,  Exch.,  289. 

Quaere,  whether,  since  the  passing  of  the  statute 
3  &  4  Will.  4,  c.  27,  s.  36,  an  action  of  debt  lies 
for  the  recovery  of  the  arrears  of  a  rent  in  fee.  Ib. 

The  plaintiff  was  mortgagee  under  a  mortgage 
from  the  defendant  to  him,  with  a  power  of  sale 
in  the  event  of  non-payment  of  a  certain  sum  of 
money,  which  was  further  secured  by  a  bond  given 
by  the  defendant  to  him.  The  property  was  after- 
wards sold  by  the  plaintiff  under  the  power,  but 
did  not  produce  sufficient  to  discharge  the  debt. 
An  account  was  then  stated  between  the  plaintiff 
and  the  defendant,  charging  the  defendant  with 
the  full  amount  of  the  principal  and  interest,  and 
giving  him  credit  for  the  net  proceeds  of  the  sale. 
The  defendant  admitted  the  correctness  of  the  ac- 
count, and  promised  to  pay  the  balance,  to  recover 
which  the  plaintiff  brought  an  action  of  debt  on 
simple  contract  for  money  lent,  and  on  an  account 
stated  : — Held,  that  the  debt  having  been  secured 
by  specialty,  the  action  could  not  be  maintained. 
Middleditch  v.  Ellis,  17  L.  J.,  Exch.,  365. 

Decree  for  specific  performance,  with  references 
to  the  Master  to  compute  interest  and  tax  costs, 
and  ordering  defendant  to  pay  purchase-money 
and  interest,  and  costs  when  ascertained — Held  to 
constitute  a  judgment  debt.  Beaufort  (Duke  of)  v. 
Phillips,  1  De  G.  &  S.  321. 


DEBTOR  AND  CREDITOR. 
Payment  by  Bills  or  Notes.] — In  debt  by  A. 
against  B.  for  goods  sold,  B.  pleaded,  that,  before 
action,  C.,  the  agent  of  A.  in  that  behalf,  obtained 
from  B.,  for  and  on  account  of  the  debt,  a  bill 
of  exchange  accepted  by  B.,  payable  at  a  period 
which  had  not  elapsed  ;'  and  that  C.  handed  over 
to  A.,  and  A.,  before  action  brought,  received  the 
same  for  and  on  account  of  the  debt,  &c.  Replica- 
tion, that  C.  received  the  bill  without  the  consent, 
knowledge,  or  authority  of  A.;  and  that,  afterwards 
and  before  action,  A.  gave  notice  thereof  to  B.; 
and  that,  afterwards  and  within  a  reasonable  time, 
the  bill  was  returned  to  B.  by  C.  Rejoinder,  that 
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C.  received  the  bill  with  the  consent,  &c.  of  A. 
The  (so  called)  bill  was  taken  (a  blank  being  left 
for  the  name  of  the  drawer)  without  the  plaintiff's 
authority;  and  the  plaintiff,  by  letter  to  the  de- 
fendant, repudiated  the  transaction,  but  did  not 
return  the  bill.  The  jury  having  returned  a  ver- 
dict for  the  defendant,  the  court  granted  a  new 
trial  without  costs,  but — Held,  that  the  plaintiff 
was  not  entitled  to  judgment  non  obstante  vere- 
dicto.  Huxley  v.  Bull,  7  Man.  &  G.  571. 

Action  on  a  promissory  note  made  by  defendant 
and  T.  W.,  who  had  become  bankrupt,  for  1501., 
payable  to  plaintiff  twelve  months  after  date. 
Plea,  thatT.W.  was  indebted  to  plaintiff  in  3612/.; 
and  that  it  was  agreed  between  plaintiff  and  de- 
fendant and  T.  W.,  that  plaintiif  should  except 
1500/.  in  satisfaction,  and  that,  in  consideration 
thereof,  defendant  would  make  a  promissory  note, 
and  deliver  it  to  plaintiff  in  part  payment  of  the 
15007. ,  and  that  plaintiff  would  not  enforce  or  in 
any  way  claim  or  demand  payment  of  the  3612/.; 
that  T.  W.  became  a  bankrupt,  and  plaintiff,  in 
violation  of  the  agreement,  proved  under  the  com- 
mission for  3612Z.;  and  that  the  note  thereupon 
became  void.  The  agreement  proved  was,  that, 
upon  payment  of  350/.  down,  and  150/.  by  note, 
and  1000Z.  by  bond,  T.  W.  should  be  released  from 
the  3612Z.: — Held,  first,  that  there  was  a  material 
variance  between  the  agreement  stated  in  the  plea 
and  that  proved.  Gillett  v.  Whitmarsh,  15  Law 
J.,  N.  S.,  Q.  B.,  291;  10  Jur.  904. 

Held,  secondly,  that  the  plea,  if  proved,  would 
have  afforded  a  defence  to  the  action.  Ib. 

To  an  action  against  maker  of  a  note,  payable 
three  months  after  date,  defendant  pleaded  that 
the  note  was  made  and  delivered  by  him  to  plain- 
tiff for  and  on  account  of  a  judgment  debt  re- 
covered by  plaintiff  against  him  ;  and  that,  except 
as  aforesaid,  there  never  was  any  consideration  or 
value  for  making  or  delivering  the  note  to  plaintiif: 
— Held,  that  the  plea  was  bad,  inasmuch  as  it 
showed  there  was  an  existing  debt,  on  account  of 
which  the  note  was  made,  and  the  giving  of  the 
note  was  evidence  of  an  agreement  by  the  plain- 
tiff to  suspend  his  remedy  upon  the  judgment, 
which  was  a  sufficient  consideration  for  the  note. 
Baker  v.  Walker,  14  Mee.  &  W.  465;  3  Dowl.  & 
L.  46;  14  Law  J.,  N.  S.,  Exch.,  371. 

By  Dividends.] — Notwithstanding  an  order  of 
the  Court  of  Review  for  the  consolidation  of  the 
estates  of  two  firms,  and  the  receipt,  by  a  credi- 
tor under  that  order,  of  a  dividend  out  of  the  con- 
solidated fund  on  the  amount  of  his  debt,  such 
creditor  is  entitled  to  require  payment  out  of  the 
separate  estate  of  a  deceased  partner  of  what  re- 
mains due  to  him  in  respect  of  his  original  con- 
tract. Harris  v.  Farwell,  15  Law  J.,  N.  S.,  M.  R., 
185. 

Judgment  Creditor.] — To  a  bill  filed  by  the  as- 
signees of  a  bankrupt  against  a  creditor,  impeach- 
ing the  amount  of  a  debt  for  which  the  creditor 
had  obtained  judgment  and  taken  the  bankrupt's 
goods  in  execution,  and  praying  an  account  of  the 
dealings  and  transactions  between  the  bankrupt 
and  the  creditor,  a  general  demurrer  for  want  of 
equity  was  allowed.  Boyd  v.  Moyle,  2  Coll.  C.  C. 
316. 

Under  the  9  Geo.  2,  c.  5,  (Trish  Statute)  payment 
by  the  conusor  of  a  judgment  to  the  conusee  with- 
out notice  of  the  assignment  of  the  judgment  is 
to  be  deemed  payment  to  the  assignee  thereof. 
Boyle  v.  Ferrall,  12  Cl.  &  Fin.  740. 


The  registration  of  the  assignment  under  the 
statute  does  not  operate  as  notice  to  the  conusor. 
Ib. 

The  situation  of  a  conusor  under  this  statute 
resembles  that  of  a  mortgagor  under  the  English 
Statute  32  Hen.  8,  c.  34.  Ib. 

Goods  taken  under  a  fieri  facias  are  bound 
from  the  date  of  the  teste  of  the  writ,  except  as 
against  purchasers  in  market  overt.  Therefore, 
where  the  debtor  died  in  the  interval  between  the 
issuing  and  the  execution  of  the  writ,  the  credi- 
tor's title  to  the  goods  taken,  was  held  to  be  para- 
mount to  that  of  the  executor.  Ranken  v.  Har- 
wood,  10  Jur.  794— V.  C.  W. 

Motion  to  restrain  a  creditor,  after  decree, 
from  proceeding  at  law,  refused  ;  the  decree  being 
for  an  account  of  assets  and  debt  only  in  the 
event  of  the  plaintiff's  security  provingdeficient.  Ib. 

A  creditor  will  not  be  restrained,  after  deeree, 
from  proceeding  at  law,  unless  he  can  come  in 
under  the  decree.  Ib. 

On  the  9th  of  December,  1845,  a  creditor  ob- 
tained a  judgment  against  the  testator.  On  the 
2d  of  April,  1846,  a  writ  of  execution  was  issued, 
and,  on  the  7th,  was  delivered  to  the  sheriff;  and, 
on  the  1st  of  July,  the  writ  was  executed.  On 
the  6th  of  April,  1846,  the  testator  died;  and,  on 
the  6th  of  June  following,  a  decree  was  made  in 
a  creditor's  suit  to  administer  the  estate  of  the 
testator;  and,  on  the  2d  of  July,  notice  of  the 
decree  was  served  on  the  judgment-creditor.  A 
motion  to  restrain  the  sheriff  from  selling  was  re- 
fused, on  the  ground  that  the  writ  of  execution 
having  issued  prior  to  the  death  of  the  testator, 
the  judgment-creditor's  right  was  paramount  to 
that  of  the  executor,  and  that  the  judgment-credi- 
tor had  been  guilty  of  no  laches  in  following  up 
his  rights.  Id.,  15  Law  J.,  N.  S.,  V.  C.  W.,  446. 

An  annuity,  succeeded  by  an  assignment  of 
leaseholds,  is  liable  to  be  charged  with  the  pay- 
ment of  a  judgment  debt  under  the  1  &  2  Viet, 
c.  110,  s.  13.  Harris  v.  Davison,  15  Law  J.,  N. 
S.,  225. 

Specialty  Debt.]  — A  debt  arising  from  a  breach 
of  trust,  where  the  trusts  are  declared  by  a  deed 
under  seal,  is  a  specialty  debt  of  the  trustee  com- 
mitting the  breach  of  trust.  Wood  v.  Hardisty, 
15  Law  J.,  N.  S.,  V.  C.  K.  B.,  328. 

A.,  and  B.,  his  surety,  executed  a  joint  and 
several  bond  to  C.,  conditioned  to  be  void  on  pay- 
ment of  5000Z.  by  A.  C.  proved  the  5000/.  as  a 
specialty  debt  under  the  decree  in  a  suit  instituted 
by  A.'s  creditors  after  his  death.  Afterwards  B. 
paid  the  5000Z.,  and  thereupon  C.  executed  to 
him  a  general  release  of  all  claims  and  demands 
in  respect  of  the  bond;  and,  by  the  same  deed, 
covenanted  to  stand  possessed  of  all  monies  to  be 
received  under  the  proof,  and  of  all  the  securities 
for  the  5000Z.  in  trust  for  B.,  and  to  use  his  utmost 
endeavours  to  obtain  payment  of  that  sum  for  B.'s 
benefit: — Held,  that  the  legal  effect  of  the  release 
was  not  controlled  by  the  covenant;  and  that  the 
Master,  when  he  made  his  report  in  pursuance  of 
the  decree,  was  justified  in  disallowing  the  5000/. 
as  a  specialty  debt,  and  in  allowing  it  merely  as  a 
simple  contract  debt  to  B.  Warwick  v.  Richard- 
son, 14  Sim.  281. 

The  money  due  in  respect  of  a  breach  of  trust, 
where  the  trust  is  created  by  instrument  under 
seal,  is  a  specialty  debt.  Wood  \.  llardisty, 
2  Coll.  C.  C.  542. 
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Charging  Order  against  Debtor.]  —  As  to  the 
possibility  of  charging  under  the  1  &  2  Viet. 
c.  110,  a  part  only  of  a  sum  of  stock  standing  in 
the  name  of  a  debtor.  Hartley  v.  Bond,  8  Beav.  50. 

Set-off.] — A  debtor  who,  for  money  advanced, 
had  given  to  his  creditor  his  promissory  note,  and, 
as  a  collateral  security,  had  deposited  with  him  a 
policy  of  assurance,  and  who  had  on  the  other 
hand  a  right  of  set-off  in  respect  of  goods  sold, 
applied  to  the  creditor  to  have  the  policy  deli- 
vered up  for  a  purpose  unconnected  with  the  debt, 
and  replaced  by  another  security.  The  policy 
was  accordingly  delivered  up  : — Held,  that  the 
debtor's  right  of  set-off  was  not  thereby  displaced. 
Moore  v.  Harris,  2  Coll.  C.  C.  60. 

Priorities.]  —  In  a  creditor's  suit  the  plaintiff 
did  not  satisfactorily  prove  his  debt,  and  the  bill 
was  retained  with  liberty  to  establish  the  debt  at 
law  : — Semble,  that  a  judgment  obtained  by  him 
under  such  circumstances  would  not  give  him 
priority  over  the  other  simple  contract  creditors. 
Gibert  v.  Hales,  8  Beav.  236. 

A  debtor  conveyed  real  and  personal  estate  to 
a  trustee  for  sale,  with  a  declaration  that  the  pro- 
ceeds of  the  sale  should  be  applied  by  the  trustee 
in  satisfaction  and  discharge  of  the  several  debts 
and  sums  of  money  mentioned  in  the  schedule  to 
the  conveyance,  "and  now  remaining  justly  due 
and  owing"  by  the  debtor  to  the  persons  named 
in  the  schedule,  "  according  to  the  priority,  na- 
ture, and  specialty  of  such  debts  respectively:" 
— Held,  upon  the  construction  of  the  whole  in- 
strument, that  a  bond-debt  mentioned  in  the 
schedule  with  interest  (the  principal  and  interest 
not  exceeding  the  penalty  of  the  bond)  was  paya- 
ble in  priority  to  a  simple  contract  debt  men- 
tioned in  the  schedule.  Passinsham  v.  Selbv 
2  Coll.  C.  C.  405. 

Contingent  Debt.] — A  party  having  a  personal 
annuity  took  the  benefit  of  the  Insolvent  Debtors 
Act.  He  had,  before  the  insolvency,  in  considera- 
tion of  money,  covenanted  to  pay  a  certain  sum 
on  a  given  day,  if  he  should  be  then  alive,  and 
executed  a  warrant  of  attorney  for  securing  the 
debt.  Judgment  was  entered  up ;  but  it  was 
agreed,  in  the  defeasance  to  the  warrant  of  at- 
torney, that  no  execution  should  issue  until  the 
money  should  become  payable.  The  court,  upon 
the  petition  of  the  judgment-creditors,  ordered 
the  arrears  and  future  payments  of  the  annuity  to 
be  impounded,  and  ordered  the  petition  presented 
for  this  purpose  to  stand  over  until  the  day  men- 
tioned in  the  security  for  the  payment  contin- 
gently of  the  money.  Youngkusband  v.  Gisborne 
10  Jur.  834. 

Composition  Deeds.]  —A  debtor  conveyed  all  his 
property  to  trustees  for  his  creditors,  in  considera- 
tion of  a  license  and  release  granted  to  him  by  the 
deed,  and  afterwards  died.  Seven  years  after  his 
death,  a  creditor,  who  had  notice  of  the  deed 
ehortly  after  its  execution,  but  did  not  execute  it, 
filed  a  bill  to.be  allowed  to  execute  it  and  to  have 
the  benefit  of  it.  But  the  Court  dismissed  the  bill , 
because  the  debtor  could  not  have  the  benefit  of 
the  consideration.  Lane  v.  Husband,  14  Sim.  656. 

A.  B.,  being  in  embarrassed  circumstances,  con- 
veyed property  to  trustees  to  sell  and  pay  his 
creditors  (parties  thereto)  in  proportion.  A.  B. 
afterwards  instituted  a  suit  against  one  of  such 
creators  for  the  purpose  of  taking  the  accounts  of 
•ucb  creditors,  and  to  cut  down  the  estimated 
amount  of  his  debt.  The  other  creditors  were 
erved  with  copy  bill :— Held,  that,  as  the  other 
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creditors  were  bound  by  the  proceedings,  the  suit 
was  not  imperfect  for  want  of  parties,  and  a  decree 
was  made  without  prejudice  to  the  right  of  the 
other  creditors  to  any  sum  which  the  plaintiff 
might  recover  on  taking  the  accounts.  Clarke  v. 
Tipping,  9  Beav.  284. 

The  indulgence  shown  to  a  creditor  under  a 
composition  deed,  who  did  not  claim  under  or  as- 
sent to  the  deed  within  the  time  limited  by  the 
deed,  will  not  be  shown  to  a  creditor  who  actively 
refuses  to  assent  to  the  deed,  and  does  not  after- 
wards retract  that  refusal  within  the  time  limited. 
Johnson  v.  Kershaw,  11  Jur.  553,  795 — V.  C.  B. 

A.,  being  indebted  (among  other  creditors)  to 
C.,  makes  an  assignment  of  all  his  property  to  trus- 
tees for  the  benefit  of  all  creditors  who,  within  a 
given  time,  should  execute  the  deed.  Before  the 
expiration  of  the  given  time,  B.  agrees  with  A. 
and  the  trustees,  that,  in  consideration  of  an  as- 
signment to  him  of  all  the  property  of  A.,  he  will 
pay  all  the  creditors  who  should  be  named  in  a 
schedule  8s.  in  the  pound  on  their  debts  ;  and 
covenants,  that  he  will  satisfy  all  the  creditors  of 
A.  who  should  not  be  included  in  the  schedule; 
"  and  indemnify  the  trustees  from  all  such  credi- 
tors' claims  to  the  amount  of  1500Z."  C.,  within 
the  time  limited  by  the  first  deed,  demanded  pay- 
ment of  his  debts,  and  B.  entered  into  correspond- 
ence with  him  on  the  subject,  offering  a  smaller 
sum,  which  was  agreed  upon  between  them,  but 
no  definite  agreement  was  fulfilled  between  them  ; 
and  C.  filed  his  bill  against  the  trustees  and  B.  and 
A.,  claiming  full  payment  of  his  debt : — Held,  that 
it  was  not  the  true  construction  of  the  two  deeds 
that  C.  was  to  be  paid  in  full.  Ib. 

Plea  of  composition  with  creditors  stated,  that 
defendants  were  indebted  to  plaintiffs,  and  to 
divers  other  persons  whose  names  were  to  defend- 
ants unknown,  and  that  defendants  agreed  with 
plaintiffs  and  their  other  creditors,  and  the  plain- 
tiffs and  the  said  other  creditors  mutually  agreed 
with  defendants  and  each  other,  to  accept  a  com- 
position : — Held,  that  the  plea  was  not  proved  by 
evidence  of  some  only  of  the  other  creditors  be- 
sides the  plaintiffs  having  agreed  to  accept  a  com- 
position. Brown  v.  Dakeyne,  11  Jur.  39 — Q.  B. 

Qurere,  whether  the  plea  would  be  good  if 
proved.  Ib. 

To  an  action  on  a  bill  of  exchange  defendant 
pleaded,  that  it  was  agreed  between  the  plaintiff 
and  other  creditors  of  the  defendant,  that  a  sum 
of  4s.  6d.  in  the  pound  should  be  paid  by  the  de- 
fendant to  the  plaintiff  and  the  other  creditors, 
and  that,  upon  receiving  the  money,  the  plaintiff 
and  other  creditors  should  execute  a  release  of 
their  debts;  that  a  release  was  prepared  for  exe- 
cution ;  and  that  the  creditors,  except  the  plaintiff, 
received  the  composition  and  executed  the  release  ; 
and  that  the  defendant  had  always  been  ready  and 
willing  to  pay  the  plaintiff  the  4s.  6d.  in  the  pound 
upon  the  plaintiff  executing  such  release: — Sem- 
ble, that  the  plea  was  bad  for  want  of  an  averment 
that  the  defendant  tendered  a  release  to  the  plain- 
tiff for  execution.  Rosling  v.  Muggeridge,  4  Dowl. 
&  L.  298  ;  16  M.  &  W.  181;  16  Law  J.,  Exch.,  38. 

A  declaration  in  debt  contained  two  counts  :  the 
first  was  by  drawer  against  acceptor  of  a  bill  of 
exchange  for  30Z.;  the  second,  on  a  similar  bill 
between  the  same  parties  for  41 Z.  16s.  4d.  De- 
fendant pleaded  as  to  \3l.  3s.  2d.,  parcel  of  the 
first  count,  and  to  all  the  second  count,  that  he, 
being  indebted  to  plaintiff  in  respect  of  the  causes 
of  action  in  the  first  and  second  counts  mentioned, 
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and  to  one  E.  B.  in  certain  other  large  sums  of 
money,  and  unable  to  pay  them  their  debts  in  full, 
agreed  with  them  to  pay  to  plaintiff  III.  16s.  Wd., 
in  part  of  the  debts  in  the  first  and  second  counts 
mentioned,  and  to  pay  to  them  10s.  in  the  pound 
as  a  composition,  in  full  satisfaction  and  discharge 
of  the  residue  of  plaintiff's  debt  and  of  the  debt 
of  E.  B.,  by  certain  payments  at  certain  times 
mentioned  in  the  plea;  concluding  with  an  aver- 
ment of  readiness  and  willingness  to  pay,  with  a 
tender  of  the  amount  of  the  composition,  and  a 
subsequent  payment  of  it  into  court: — Held,  that 
this  plea  was  bad,  even  after  verdict,  for  not 
stating  that  the  payments  were  made  at  the  times 
provided  for  by  the  record,  or  at  least  a  tender 
made  of  them.  Evans  \.Powis,  HJur.  1043 — Exch. 

Semble,  per  curiam,  that  if  the  plea  had  been, 
that  a  new  mutual  agreement  between  plaintiff, 
defendant,  and  E.  B.,  binding  on  each  at  the  time 
when  it  was  made,  was  given  as  a  substitution  for 
or  in  satisfaction  of  the  debt  due  from  defendant 
to  plaintiff,  it  would  have  been  good;  and  in  that 
case  it  would  be  a  question  for  a  jury  to  decide 
whether  plaintiff  agreed  to  accept  the  agreement 
itself,  not  the  performance  of  it,  as  a  satisfaction 
for  his  debt.  Ib. 

The  plaintiff,  being  a  shareholder  in  a  bank  co- 
partnership, became  surety  for  money  advanced 
by  the  co-partnership  to  the  defendant,  who  after- 
wards, by  a  composition  deed,  to  which  the  plain- 
tiff and  the  bank  were  parties,  assigned  his  property 
to  trustees  for  the  benefit  of  his  creditors.  By 
this  deed  the  rights  of  the  creditors  against  sure- 
ties were  reserved  : — Held,  that  the  plaintiff,  who 
had  been  compelled  to  pay  the  debt  to  the  bank, 
was  entitled  to  recover  the  amount  from  the  de- 
fendant. Kearsely  v.  Cole,  16  Law  J.,  Exch.,  115. 

Payment  by  Bills  or  Notes.]  — See  BILLS  OF  EX- 
CHANGE. 

To  counts  by  drawer  against  acceptor  of  two 
bills  of  exchange  for  30/.  and  411.  16s.,  the  de- 
fendant pleaded,  as  to  132.  3s.  2d.,  parcel  of  the 
sum  of  30L  in  the  first  count,  and  also  as  to  the 
second  count,  that  the  defendant  was  in  embar- 
rassed circumstances,  and  indebted  to  the  plain- 
tiff, in  respect  of  the  causes  of  action  in  the  intro- 
ductory part  of  the  plea  mentioned,  in  the  sum  of 
542.  19s.  '2d.,  and  to  one  B.  in  a  certain  other  sum 
of  money,  and  was  unable  to  pay  the  plaintiff  and 
B.  their  debts  in  full ;  and  thereupon  the  defendant 
agreed  with  the  plaintiff  and  B.  to  pay  them  re- 
spectively ;  and  the  plaintiff  and  B.  then  mutually 
agreed  with  each  other  and  the  defendant  to  accept 
of  him,  10s.  in  the  pound,  as  a  composition  upon, 
and  in  full  satisfaction  and  discharge  of,  their 
respective  debts.  The  plea  then  averred  readiness 
and  willingness  to  pay,  with  a  tender  of  the  amount 
of  the  composition,  and  concluded  with  payment 
of  it  into  court.  The  plaintiff  replied,  traversing 
the  agreement  to  accept  the  composition  of  10s. 
in  the  pound,  payable  in  certain  sums  on  certain 
days.  It  also  appeared  that  default  had  been  made 
in  payment  of  the  instalments.  The  learned  judge, 
at  the  request  of  the  defendant's  counsel,  amended 
the  plea  accordingly:  —  Held,  that  the  plea  as 
amended  was  bad,  even  after  verdict,  for  not 
Btating  that  the  payments  were  made  at  the  precise 
times  agreed  on,  or  at  least  a  tender  made  of  them. 
Evans  v.  Powis,  I  Exch.  Rep.  601. 

Semble,  that,  if  the  plea  had  been  that  a  new 
mutual  agreement  between  plaintiff,  defendant, 
and  other  creditors,  binding  on  each  at  the  time 
when  it  was  made,  was  given  as  a  substitution  for, 


or  in  full  satisfaction  of,  the  debt  due  from  the 
defendant  to  the  plaintiff,  such  plea  would  have 
been  good:  and  in  that  case  it  would  have  been 
for  the  jury  to  decide  whether  the  plaintiff  agreed 
to  accept  the  agreement  itself,  not  the  performance 
of  it,  as  a  satisfaction  for  his  debt.  Ib. 

Whatever  may  be  the  general  rule,  if  there  be 
any,  as  to  extending  indulgence  to  a  creditor  under 
a  composition  deed,  who  does  not  claim  the  benefit 
of  the  deed  within  the  time  specified  therein,  that 
rule  does  not  apply  to  a  creditor  who  actively 
refuses  to  come  in  under  or  assent  to  the  deed 
within  the  time  limited,  and  who  does  not  retract 
such  refusal  within  that  time.  Johnson  v.  Ker- 
shaw,  1  De  G.  &  S.  260 ;  11  Jur.  553,  795. 

A  person  in  embarrassed  circumstances  entered 
into  a  composition  with  his  creditors,  agreeing  to 
pay  them  1500Z.  by  instalments  of  500Z.  One  of  tl.e 
terms  of  the  deed  carrying  this  composition  into 
effect  was,  that  the  debtor  should  insure  his  life  in 
1500L,  and  on  failing  to  do  so,  that  the  deed  should 
be  void.  The  debtor,  after  paying  500Z.,  part  of 
the  15001.,  effected  the  insurance  in  10002.  only. 
One  of  the  creditors  who  had  signed  the  deed, 
taking  advantage  of  this  breach  of  covenant, 
brought  an  action  against  the  debtor.  The  Court, 
on  a  bill  filed  by  the  debtor,  looking  at  the  facts  of 
the  case,  and  giving  effect  to  a  positi  e  statement 
contained  in  the  bill,  supported  against  the  answer 
by  the  evidence  of  a  single  witness — Held,  that 
the  creditor  had  waived  his  right  to  take  advantage 
of  the  alleged  breach  of  covenant,  and  granted  a 
perpetual  injunction  accordingly.  Watts  v.  Hyde, 
12  Jur.  661;  17  L.  J.,  Chanc.,  409— C. 

From  the  circumstances  under  which  a  letter  of 
license  was  signed,  it  may  be  inferred  that  it  was 
not  a  binding  concluded  agreement  upon  the  per- 
son so  signing  it;  as  where  it  was  only  in  the 
course  of  signature  by  the  creditors  generally,  and 
it  was  not  intended  that  it  should  operate,  unless 
signed  by  an  influential  everpowering  body  of  the 
creditors,  which  it  was  not;  and  a  jury  having 
found,  upon  an  issue  sent  to  them,  that  a  letter  of 
license  executed  under  such  circumstances  was  not 
a  concluded  binding  agreement,  the  Lord  Chancel- 
lor refused  to  disturb  the  verdict.  Semple,  In  re, 
3  J.  &  L.  488, 

Payment  by  Bills  or  Notes.] — See  BILLS  OF  EX- 
CHANGE. 

DECISIONS    OVERRULED    OR    OBSERVED 
UPON. 

In  re  Bariatinsky,  (1  Ph.  442),  overruled.  In  re 
Townshend,  1  Ph.  804;  16  Law  J.,  Chanc.,  266. 

The  decision  in  Ex  part  e  Gaitskell,  (1  Ph.  576), 
in  which  it  was  held,  that  applications  for  the  taxa- 
tion of  bills,  in  the  second  class  of  cases  provided 
for  by  the  thirty-seventh  section  of  the  statute,  do 
not  require  notice,  approved.  In  re  Pender,  2  Ph. 
69  ;  10  Jur.  891;  16  Law  J., 'Chanc.,  25. 

The  decision  in  Perry  v.  Knott,  (5  Beav.  293), 
disapproved.  Lenaghan  v.  Smith,  2  Ph.  301;  11 
Jur.  503. 

Beresford  v.  Adair,  (2  Cox,  156),  overruled. 
Davis  v.  Chanter,  1  Coop.  285;  10  Jur.  975. 

The  decision  in  Sclwood  v.  Mildmay,  (3  Ves.  306), 
explained,  and  the  effect  of  the  decree  therein 
stated.  Lindgren  v.  Lindgrcn,  9  Bea.  358  ;  10  Jur. 
674;  15  Law  J.,  Chanc.,  40s. 

The  case  of  Selwood  v.  Mildmay,  (3  Ves.  306), 
is  not  overruled  by  the  cases  of  Miller  v.  Travers, 
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(S  Bing.  244),  and  Doe  d.  Hiscocks  v.  Hiscocks  (5 
M.  &  W.  363).     Ib. 

Piggin  v.  Cheetham,  (2  Hare,  80),  disapproved 
Reeves  v.  The  Glastonbury  Canal  Company,  14  Sim 
351. 

Cornewallv.  Cornewall,  (12  Sim.  298),  overruled 
Gerris  v.  Gervis,  14  Sim.  654;  11  Jur.  578;  16 
Law  J.,  Chanc.,  422—  V.  C.  E. 

Morgan  v.  Scudamore,  (2  Ves.  jun.  313;  3  Ves 
195),  and  Barry  v.  Stawcll,  (Flan.  &  Kel.  ],)  ob- 
served upon.  Bowyer  v.  Beamish,  2  Jones  &  Lat 
228. 

Drew  v.  B/dgood,  (2  Sim.  &  St.  424),  disapproved. 
Hayes  v.  Garvey,  Id.  268. 

Hartnett  v.  Yielding,  (2  Sch.  &  Lef.  549),  ob- 
served upon.  Dyas  v.  Cruise,  Id.  460. 

The  principle  of  Garrard  v.  iord  Lauderdale, 
(2  R.  &  M.  451),  not  to  be  extended  ;  and  Gibbs  v. 
Glamis,  (11  Sim.  584),  observed  upon.  Simmonds 
v.  Pa/tes,  Id.  489. 

Radcliffe  v.  Fursman  (3  B.  P.  C.  514),  and  Rich- 
ards v.  Jackson  (IS  Ves.  472),  observed  on.  Pearse 
v.  Pearse,  11  Jur.  52;  16  Law  J..  Chanc..  153— 
V.  C.  B. 

Barnes  v.  Patch,  (8  Ves.  604),  mistake  in  report 
of,  noticed.  Mayor  of  Hamilton  v.  Hodsdon,  11 
Jur.  193—  Pri.  C. 

The  report  of  the  case  of  Robinson  \.  Newdick, 
(3  Mer.  13),  observed  upon.  Groom  v.  Stinton, 

11  Jur.  895—  C. 

The  cases  of  Filkin  v.  Hill,  (4  Bro.  P.  C.  640), 
and  The  President  of  St.  Mary  Magdalen,  Oxford, 
v.  Sibthorp,  (1  Russ.  154),  observed  on.  Watts  v. 
Hyde,  1  1  Jur.  979—  C. 

The  rule  laid  down  in  Perry  v.  Phelips,  (17  Ves. 
173),  in  reference  to  bills  of  review,  approved. 
Truelock  v.  Robey  1  1  Jur.  999  —  C. 

The  case  of  Brend  v.  Brend,  (1  Vern.  213),  ob- 
served upon.  Ib. 

The  report  of  the  case  of  Sandys  v.  Long,  (2  Myl. 
&  K.  4S7),  observed  upon.  Hurst  v.  Padwick.  12 
Jur.  21—  C. 

Attorney-General  v.  Earl  of  Stamford,  (1  Ph. 
737),  observed  on.  Attorney-General  v.  Corpora- 
tion of  Ludlow,  2  Ph.  685. 

Baker  v.  Hanbury,  (3  Russ.  340),  dissented  from. 
Edwards  v.  Saloway,  2  Ph.  625;  12  Jur.  487. 

Burke  v.  Lidwell,  (1  J.  &  L.  703),  commented 
on.  Worrall  v.  White,  3  J.  &  L.  513. 

Burkitt  v.  Ransom,  (2  Coll.  536),  disapproved. 
Weston  v.  Clowes,  15  Sim.  610. 

Challenger  v.  Sheppard,  (8  T.  R.  597),  com- 
mented on  and  followed.  Moore  v.  Cles-horn 

12  Jur.  591—  C. 

Christian  v.  Corren,  (1  P.  Wins.  329),  observed 
upon.  Reg.  v.  Alloo  Paroo,  5  E.  F.  Moo.  296  •  3 
Moo.  Ind.  App.  488;  11  Jur.  857. 

Kills  v.  Nimmo,  (L.  &  G.  333),  observed  on. 
Moore  v.  Crofton,  3  J.  &  L.  438. 

Flight  v.  Benffey,  (7  Sim.  149),  observed  upon. 
Moore  v.  Greg,  12  Jur.  952—  C. 

J/att  v.  Hugonin,  (14  Sim.  595  ;  10  Jur.  940),  and 
Jur  1079!!^  overruled-  H™*"'  v.  Henning,  12 


^,Thw8ton>  (4  RUM-  380),  followed. 
v.  Safoieay,  2  Ph.  625  ;  12  Jur.  487. 


Howell  v.  Young,  (5  B.  &  C.  259),  acted  on. 
Smith  v.  Fox,  6  Hare,  386;  12  Jur.  130  ;  17  L.  J., 
Chanc.,  170. 

Knight  v.  Selby,  (3  M.  &  G.  92 ;  3  Scott  N.  R., 
409),  commented  on  and  followed.  Moore  v.  Cleg- 
horn,  12  Jur.  591— C. 

Lewis  Bowies'1  case,  (11  Rep.  79),  considered  and 
explained.  Creagh  v.  Blood,  3  J.  &  L.  133. 

Lucas  v.  Comerford,  (1  Ves.  235 ;  3  Bro.  C.  C. 
166;  8  Sim.  499),  commented  on  and  disapproved. 
Moore  v.  Greg,  12  Jur.  952 — C. 

Lynch  v.  Lynch,  (6  Ir.  Law  Rep.  131),  doubted. 
Creagh  v.  Blood,  3  J.  &  L.  133. 

Lyon  v.  Reed,  (13  M.  &  W.  285),  approved. 
Creagh  v.  Blood,  3  J.  &  L.  133. 

Malins  v.  Price,  (2  Coll.  C.  C.  190).  overruled. 
Duncan  v.  Varty,  2  Ph.  696. 

Ormonde  (Lord)  v.  Kynnersley,  (5  Madd.  369), 
disapproved.  Kingham  v.  Lee,  15  Sim.  396. 

Perry  v.  Phelips,  (17  Ves.  173),  the  rule  laid 
down  in,  on  the  subject  of  bills  of  review,  approved. 
Trulock  v.  Robey,  2  Ph.  395;  11  Jur.  999. 

Rex  v.  Twyning,  (2  B.  &  Aid.  286),  explained. 
Lapsley  v.  Grierson,  1  H.  L.  Ca.  498. 

Robinson  v. 'Newdick,  (3  Mer.  13),  report  of,  ob- 
served upon.  Groom  v.  Stinton,  2  Ph.  384;  11 
Jur.  895;  17  L.  J.,  Chanc.  1. 

St.  Mary  Magdalen,   Oxford,  (President  of]  v. 

Sibthorp,  (1  Russ.    154),  observed   upon.     Watts 

v.    Hyde,    2  Ph.   406;    11    Jur.   979;    17    L.   J.. 
Chanc.,  39. 

Williams  v.  Williams,  (15  Ves.  419),  considered 
and  explained.  Creagh  v.  Blood,  3  J.  &  L.  133. 

DEED. 

I.  CONSTRUCTION. 
II.  VOLUNTARY  DEED. 

III.  CREDITORS'  DEED. 

IV.  CONVEYANCE  OF  LANDS. 
V.  CONVEYANCE  OF  CHATTELS. 

VI.  MISCELLANEOUS. 


I.  CONSTRUCTION. 

By  marriage  settlement,  an  annuity  or  yearly 
sum  of  WOOL  "  sterling,  lawful  money  of  Ireland" 
was  directed  to  be  raised  and  paid  to  the  intended 
wife  :  —  Held,  that  the  annuity  must  be  paid  in 
sterling  English  money,  and  the  words  "  of  Ire- 
and"  must  be  excluded.  Cope  v.  Cope,  15  Law  J., 
N.  S.,  V.  C.,  274. 

In  searching  for  the  intention  of  a  donor,  which 
s  the   standard  to  govern  the   construction   of  a 
deed  of  gift,  the  facts,  first,  that  the  gift  is  subject 
o  the  condition  of  making  certain  payments  to 
others,  secondly,  that  forfeiture  will  be  incurred 
by  non-performance  of  that  condition,  and,  thirdly, 
hat  the  donee  may  be  subjected  to  loss   by  the 
performance   of  that   condition,  are    sufficient  to 
•aise  the  presumption,  that,  in  case  of  the  increase 
>f  the   fund,  the    donor   intended   to  give  to   the 
donee  the  benefit  of  that  increase.     Jack  v.  Bur- 
nett, 12  Cl.  &  Fin.  812. 

A  donor  granted  to  the  principal  and  profes- 
ors  of  a  college  certain  lands  "  upon  the  conditions 
lereinafter  specified,"  to  maintain  three  bursars, 
'  according  to  the  manner,  measure,  and  quality, 
and  as  the  rest  of  the  bursars  of  philosophy  pre- 
ently  in  the  said  college  already  founded  are 


473 


Deed. 


[DIGEST  OF  CASES.] 


Deed. 


474 


educated  and  entertained,"  and  imposed  as  a  con- 
dition (the  penalty  for  the  breach  of  which  was 
forfeiture),  that  the  principal  and  professors  should 
admit  to  the  bursarships  the  presentees  of  the 
donor  and  his  family: — Held  (reversing  the  judg- 
ment of  the  Court  of  Session),  that  this  was  a  grant 
upon  condition,  and  not  a  mere  trust,  and  that  the 
principal  and  professors  were  entitled,  after  satis- 
fying the  conditions  of  the  deed  of  gift,  to  appro- 
priate to  themselves  any  surplus  arising  from  the 
lands  thus  given.  Ib. 

The  owner  of  estates  in  the  counties  of  Oxford 
and  Berks  covenanted,  on  his  marriage,  to  convey 
such  part  of  them  to  trustees  as  should  be  of  the 
annual  value  of  900/.,  to  the  use  of  himself  for 
life,  with  remainder  to  the  use  and  intent  that  his 
intended  wife  should  yearly  receive  for  her  join- 
ture 800Z.,  to  be  charged  upon  the  same  heredita- 
ments so  to  be  settled.  The  settlor,  not  having 
made  any  settlement  in  pursuance  of  the  cove- 
nant, by  his  will  devised  his  estates  in  the  counties 
of  Oxford  and  Berkshire  to  his  said  wife  for  life. 
By  deed  executed  after  the  date  of  the  will,  the 
settlor  revoked  his  will  as  to  the  estates  in  Oxford- 
shire, which,  on  his  death,  descended  to  his  heir- 
at-law.  The  jointress  contended  that  she  was 
entitled  to  the  Berkshire  estate  for  her  life,  free 
from  any  contribution  towards  her  jointure,  and 
that  the  Oxfordshire  estates  were  exclusively  liable 
to  satisfy  the  covenant: — But  held,  that  the  two 
estates  were  liable  to  contribute  rateably  to  the 
satisfaction  of  the  covenant.  Eyre  v.  Green,  10  Jur. 
184— V.  C.  K.  B. 

On  the  separation  of  Mr.  and  Mrs.  C.,  who  had 
then  five  children  living,  they  executed  a  deed, 
reciting  their  intention  to  live  apart  during  the  rest 
of  their  lives,  and  Mr.  C.  covenanted  to  allow  550Z. 
per  annum,  during  his  life,  for  the  maintenance  of 
Mrs.  C.  and  the  children,  subject  to  certain  special 
provisions,  and  to  insure  his  life  for  1500/.,  by  way 
of  making  some  provision  for  them  after  his  death. 
Mrs.  C.,  after  Mr.  C.'s  death,  was  to  receive  the 
income  of  the  money  arising  from  the  policy,  and 
of  savings  which  might  be  made  out  of  the  5501. 
per  annum,  for  life ;  and  then  it  was  to  be  in  trust 
for  all  and  every  such  child  or  children  of  the  said 
J.  C.  on  the  body  of  Mrs.  C.  lawfully  begotten, 
who,  being  sons,  should  live  to  attain  twenty-one, 
or,  being  daughters,  at  twenty-one  or  marriage. 
The  separation  continued  for  nearly  twelve  years, 
when  a  reconciliation  took  place,  and  another 
child  was  born : — Held,  that  such  after-born  child 
was  not  entitled  to  participate  in  the  trust  funds. 
Hulme  v.  Chitty,  10  Jur.  323 — M.  R. 

In  1843  a  ship,  of  which  W.  and  the  plaintiffs 
were  owners  in  equal  moieties,  was  chartered  by 
the  plaintiffs  and  L.,  then  acting  as  merchants' 
factor  at  Ichaboe,  for  a  voyage  to  that  island  for  a 
cargo  of  guano  ;  and,  by  the  terms  of  the  charter- 
party,  W.  was  to  be  captain,  and  sign  the  bills  of 
lading;  the  cargo  to  be  furnished  by  L.,  and  to  be 
loaded  by  the  crew  and  boats  of  the  ship.  The 
ship  having,  in  pursuance  of  the  terms  of  the 
charterparty,  performed  the  voyage,  and  returned 
home  with  a  cargo  of  guano,  the  plaintiffs,  upon 
her  arrival,  took  possession,  and  sold  the  cargo, 
accounting  to  W.  for  his  share  of  the  freight. 
Soon  afterwards  the  plaintiffs,  for  themselves  and 
L.,  chartered  the  ship  for  a  second  voyage,  upon 
similar  terms  to  those  for  the  first,  except  that  the 
freight  was  increased  ;  and  it  appeared  that  W., 
who  at  first  objected,  on  account  of  the  delay  he 
had  met  with  on  the  voyage,  was  induced  to  con- 
Bent  to  the  second  charter,  by  the  plaintiffs  re- 


presenting that  L.  was  on  the  island,  in  possession 
of  pits,  &c.  of  guano,  and  that  the  ship  would  not 
be  detained  more  than  three  weeks  in  loading. 
Upon  the  second  arrival  of  W.  at  Ichaboe  with 
the  ship,  L.,  who  had  lost  possession  of  his  pits 
of  guano,  could  only  furnish  the  ship  with  forty 
tons,  procured  from  parties  in  possession  of  pits, 
&c.,  and  W.  was  obliged,  by  his  own  personal 
exertions  and  those  of  his  crew,  to  obtain  390 
more  tons  to  complete  his  cargo.  Having  suc- 
ceeded, after  a  detention  at  Ichaboe  of  ninety-five 
days,  in  so  doing,  W.  returned  home ;  and,  on  his 
arrival,  treated  the  cargo  as  the  property  of  him- 
self and  the  other  part-owners,  and  threatened  to 
dispose  of  it  as  such.  The  plaintiffs  thereupon 
filed  their  bill,  claiming  the  cargo  as  the  property 
of  themselves  and  L.  as  charterers,  and  insisting 
that  they  the  plaintiffs,  as  managing  owners,  had 
a  right  to  the  disposition  thereof,  and  praying  that 
W.  and  his  agents  might  be  restrained  from  dis- 
posing of  the  cargo,  otherwise  than  as  they  the 
plaintiffs  should  direct.  Upon  the  plaintiffs  then 
moving  for  an  injunction  in  the  terms  of  the 
prayer  of  the  bill,  the  Court,  upon  W.  undertaking 
not  to  part  with  the  forty  tons  until  further  order, 
refused  the  motion,  the  evidence  showing  that  the 
plaintiffs,  by  fraudulent  representations,  had  in- 
duced W.  to  consent  to  the  second  charterparty; 
and  that  L.,  by  failing  to  supply  a  cargo,  had 
broken  the  contract  of  charter.  Lidgett  v.  Wil- 
liams, 10  Jur.  42— V.  C.  W. 

The  Great  Western  Railway  Company  demised 
to  the  plaintiffs  for  ninety-nine  years,  at  a  nominal 
rent,  a  plot  of  land  adjoining  the  Swindon  Station, 
in  consideration  of  the  expenses  incurred,  and  to 
be  incurred,  by  the  plaintiffs  in  the  erection  of  re- 
freshment and  other  rooms  on  the  premises  de- 
mised, the  plaintiffs  covenanting  to  carry  on  the 
refreshment-rooms  in  a  suitable  manner,  and  the 
Company  covenanting,  in  case  of  the  disuser  of 
the  station,  to  purchase  the  buildings  upon  certain 
terms,  and  also  to  make  compensation  to  the  plain- 
tiffs and  their  undcr-lessees  for  the  loss  of  the 
business  profits  ;  and  it  was  by  the  lease  declared 
to  be  the  intention  of  the  Company,  and  the  under- 
standing of  the  plaintiffs,  that,  in  consequence  of 
the  outlay  to  be  incurred  by  them  in  erecting  the 
refreshment-rooms,  the  Company  should  give  every 
facility  to  the  plaintiffs  for  enabling  them  to  obtain 
an  adequate  return  by  means  of  the  rents  and 
profits  of  the  said  refreshment-rooms,  and  that  all 
trains  carrying  passengers,  not  being  goods  trains, 
"  or  trains  to  be  sent  express,"  or  for  special  pur- 
poses, and  except  trains  not  under  the  control  of 
the  Company,  which  should  pass  the  Swindon  Sta- 
tion, either  up  or  down,  should,  save  in  cases  of 
emergency  or  unusual  delay  arising  from  accidents, 
stop  there  for  the  refreshment  of  passengers  for  a 
period  of  about  ten  minutes,  and  that,  as  far  as 
the  Company  could  influence  the  same,  trains  not 
under  their  control  should  be  induced  to  stop  lor 
the  like  purpose  ;  and  the  Company  engaged  not 
to  do  any  acts  which  should  have  an  effect  contrary 
to  the  above  intention.  The  refreshment-rooms 
were  completed  by  the  plaintiffs,  and  were  then 
underlet  by  them  to  G.  for  seven  years  at  a  yearly 
rent  of  1100/.;  and  by  the  underlease,  after  reci- 
ting the  covenants  of  the  original  lease,  the  plain- 
tiffs covenanted  with  G.,  during  the  continuance 
of  his  term,  to  do  all  acts  necessary  for  enforcing 
the  recited  covenants  against  the  Company  for 
giving  him  the  full  benefits  thereof  during  his 
term,  as  if  he  had  been  assignee  of  the  covenants; 
and  that  it  should  be  lawful  for  G.  to  take  any  pro- 
ceedings against  the  Company  in  the  name  of  the 
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plaintiffs  indemnifying  them  against  costs.  Thi 
Company  began  to  run  fast  trains,  called  in  th< 
time  bills  "  express  trains,"  which  did  not  stop  a 
Swindon  for  the  refreshment  of  passengers.  The 
plaintiffs  then  filed  their  bill  for  an  injunction 
against  the  Company,  and  against  G.  their  sub 
lessee.  G.,  by  his  answer,  stated,  that  he  had  no 
authorized  the  institution  of  the  suit,  but  that  he 
should  hold  the  plaintiffs  liable  for  any  loss  he 
might  sustain  in  consequence  of  the  measure! 
complained  of  in  the  bill.  On  a  motion  for  the  in 
junction, — Held,  first,  that  the  trains  called  "  ex- 
press trains"  were  not  "trains  sent  express' 
within  the  meaning  of  the  exception  in  the  cove- 
nant ;  secondly,  that  the  plaintiffs  had  an  interesl 
in  the  measures  in  question  sufficient  to  sustain 
the  bill,  notwithstanding  G.  did  not  join  in  the 
suit;  thirdly,  (but  afterwards  reversed  by  the  Lore 
Chancellor  on  appeal),  that  the  injury  complained 
of  was  one  which  the  Court  would  prevent  by  in- 
junction before  the  hearing,  as  it  would  be  impos- 
sible to  measure  in  damages  the  loss  sustained  by 
the  breach  of  covenant ;  and  that  the  Court  could 
not,  in  a  case  like  the  present,  look  at  the  Com- 
pany otherwise  than  as  individuals.  R/gby  v. 
Great  Western  Railway  Company,  15  Law  J.,  N. 
S.,  V.  C.  W.,  266. 

Semble,  where  the  mutual  rights  of  parties  rest 
in  covenant,  each  is  prima  facie  entitled  to  enforce 
his  rights  in  a  court  of  law  or  equity,  notwithstand- 
ing there  are  other  covenants  which  may  possibly 
be  broken  by  the  other  party  hereafter.  Ib. 

In  July,  1817,  a  mortgage  was  executed  by  the 
defendant  for  securing,  first,  to  the  defendants, 
bankers,  the  payment  of  a  sum  of  1620Z.  and  up- 
wards, and  interest;  and,  secondly,  to  the  plaintiff 
a  sum  of  1500Z.,  and  interest;  and  the  plaintiff 
thereby  became  a  surety,  with  the  defendant,  for 
payment  to  the  bankers  of  the  amount  so  due  to 
them.  A  power  of  sale  was  given  to  the  bankers, 
which  they  exercised  in  the  year  1834,  but  the  pro- 
ceeds of  the  sale  were  not  sufficient  to  satisfy  the 
amount  due  to  them.  By  a  deed-poll,  dated  the  7th 
of  August,  1817,  after  reciting  the  existence  of  the 
debt  due  from  the  defendant  to  the  plaintiff,  and 
the  fact,  that  the  plaintiff  had  become  surety  for 
the  defendant  in  divers  instances,  and  that  the 
defendant  had  considerable  expectations  from  the 
relations  and  friends  of  himself  and  his  wife,  and 
that  he  was  desirous,  as  far  as  might  be,  of  secu- 
ring the  payment  of  the  debt  due  to  the  plaintiff, 
the  defendant,  in  the  most  extensive  terms,  nomi- 
nated the  plaintiff  his  attorney  irrevocable,  to  sue 
for  and  receive,  from  all  persons  whomsoever,  all 
sums  of  money,  and  all  legacies  and  bequests, 
which  should  or  might  become  due  or  payable  to 
him  or  his  wife,  &c.  Several  of  the  relatives  of  the 
defendant  and  his  wife,  subsequently  to  the  date  of 
the  deed-poll,  bequeathed  legacies  to  the  defend- 
ant and  his  wife  respectively,  and  in  the  year  1842 
the  plaintiff  filed  his  bill,  seeking  the  benefit  of  the 
deed-poll,  and  a  decree  for  payment  to  the  plain- 
tiff of  the  legacies  so  bequeathed  to  the  defendant 
and  his  wife,  in  satisfaction,  so  far  as  the  same 
would  extend,  of  the  debt  due  to  the  plaintiff: — 
Held,  that  the  plaintiff's  debt  was  not  barred  by 
the  Statute  of  Limitations,  3  &  4  Will.  4,  c.  42, 
notwithstanding  the  lapse  of  twenty-five  years  be- 
tween the  date  of  the  security  and  the  filing  of  the 
;  that  the  power  of  attorney  contained  in  the 
deed-poll  was  in  the  nature  of  a  covenant,  and  that, 
whilst  the  trusts  of  the  indenture  of  July,  1817,  re- 
iamed  unsatisfied,  the  Statute  of  Limitations 
oukl  not  run  against  the  plaintiff's  debt.  Bennett 

Cooper,  15  Law  J.,  N.  S.,  M.  R.,  315. 


V. 


A  female  infant  was  entitled  to  have  a  portion  of 
30,0001.,  raised  under  the  trusts  of  a  term,  on  her 
attaining  twenty-one  or  marrying  under  that  age, 
and  the  estates  were  charged  with  the  payment  of 
such  yearly  sum  for  her  maintenance  in  the  mean- 
time, not  exceeding  what  the  interest  of  her  por- 
tion would  amount  to  at  such  rate,  (not  exceeding 
51.  per  cent,  per  annum),  as  her  father  should  from 
time  to  time  appoint,  and,  in  default  of  such  ap- 
pointment, then  of  such  yearly  sum,  not  exceeding 
the  amount  of  the  interest  after  the  rate  aforesaid, 
as  the  trustees  or  trustee  of  the  term  should  deem 
sufficient  and  proper,  the  said  quarterly  sum  to  be 
free  from  all  deductions,  and  to  be  raised  and  paid 
in  such  manner,  and  at  such  times,  as  to  the  trus- 
tees for  the  time  being  should  seem  meet.  The 
father  died  without  having  made  any  appointment 
as  to  the  sum  to  be  applied  for  his  daughter's  main- 
tenance : — Held,  that  she  was  not  entitled  to  be  al- 
lowed maintenance  to  the  full  amount  authorized 
by  the  deed,  but  that  the  amount  must  be  settled 
by  the  Master.  Lygon  v.  Coventry  (Lord),  14  Sim. 
41. 

A  female  infant  was  entitled,  on  attaining 
twenty-one  or  marrying  under  that  age,  to  have 
a  portion  raised  out  of  estates,  of  which  her 
brother  was  tenant  in  tail,  and  to  be  maintained 
out  of  the  rents  in  the  meantime;  and  she  was 
also  entitled,  on  the  happening  of  the  same  events, 
to  a  sum  of  stock,  and  to  be  maintained  out  of  the 
dividends  in  the  meantime,  subject  to  which  the 
dividends  were  to  be  accumulated  and  added  to 
the  capital  : — Held,  that  she  must  be  maintained 
out  of  the  rents,  and  not  out  of  the  dividends,  that 
arrangement  being  most  beneficial  to  her.  Ib. 

The  words  "  during  their  joint  and  natural 
lives,"  in  a  settlement,  held  to  mean,  during 
their  joint  lives,  and  the  lives  of  each  of  them. 
Smith  v.  Oakes,  14  Sim.  122. 

In  1773,  A.  married  B.,  who  was  seised  in  fee 
of  estates  in  Denbighshire.  By  their  marriage  ar- 
ticles they  covenanted  that  M.  and  N.  should  stand 
seised  of  B.'s  estates,  (which  were  mentioned  by 
their  names),  to  the  use  of  A.  and  B.  for  their 
lives,  and  the  life  of  the  longer  liver  of  them,  re- 
mainder to  the  use  of  their  first  and  other  sons  in 
tail.  B.  had  an  estate  in  Denbighshire,  called 
Plas  Madoc,  which  was  not  mentioned  in  the  arti- 
cles. A.  and  B.  had  two  sons.  In  1802,  they  and 
their  elder  son  conveyed  all  the  estates,  including 
Plas  Madoc,  to  a  tenant  for  the  pracipe,  and  after- 
wards suffered  recoveries  of  them,  for  the  purpose 
of  barring  all  estates-tail,  reversions  and  remain- 
ders in  the  estates,  and  resettling  them  to  such 
uses  as  A.  and  B.  and  their  elder  son  should  ap- 
point ;  and  in  default,  to  A.  and  B.  for  their  lives, 
and  the  life  of  the  longer  liver  of  them,  remain- 
der to  such  uses  as  the  elder  son  should  appoint, 
and,  in  default,  to  such  uses  as  the  said  estates 
.vere  and  stood  limited  to  by  the  articles  : — Held, 
that  the  ultimate  limitation  was  wholly  inoperative 
at  law,  and  that  it  had  no  effect  in  equity  upon 
Plas  Madoc,  and  that,  subject  to  the  powers  and 
ife-estates,  there  was  a  resulting  use  as  to  it  for 
B.  in  fee.  Youde  v.  Jones,  14  Sim.  131. 

A.  being  seised  in  fee  of  lands,  under  which 
were  coal,  iron,  &c.,  and  the  surface  of  which 
.vas  in  the  occupation  of  a  tenant,  executed  a 
deed,  by  which  he  sold  and  disposed  of,  and 
granted  and  eonveyed,  the  mines  under  the  lands 
.o  B.,  for  ninety-nine  years,  subject  to  the  pay- 
ment to  A.,  his  executors,  administrators,  and 
assigns,  of  79987.,  by  twelve  yearly  instalments, 
which  were  secured  by  powers  of  distress  and 
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entry,  reserved  to  him,  his  executors,  administra- 
tors and  assigns  ;  and  the  latter  power  provided, 
that,  upon  an  entry  being  made,  the  grant  and 
conveyance,  and  the  term  thereby  granted,  and 
every  thing  contained  in  the  deed  on  the  part  of 
A.,  his  heirs,  executors,  or  administrators,  should 
cease,  and  that  A.,  his  heirs,  executors,  &c., 
should  not  be  accountable  to  B.  for  any  of  the  in- 
stalments or  sums  of  money  which  B.  should  have 
then  paid,  in  part  of  the  purchase-money  for  the 
minerals.  The  subsequent  part  of  the  deed  con- 
tained a  covenant,  enabling  B.,  at  the  end  of  the 
tenant's  term,  to  enter  upon  the  surface  lands,  and 
to  hold  them  for  ninety-nine  years,  under  the 
yearly  rent  of  110/.,  which,  as  well  as  the  power 
of  distress  by  which  it  was  secured,  was  reserved 
to  A.,  his  heirs  and  assigns  : — Held,  that  the  in- 
stalments payable  for  the  mines  were  not  rent,  and, 
therefore,  not  incident  to  the  reversion,  but  per- 
sonal debts  due  from  B.  to  A.  Hatherton  (Lord)  v. 
Bradburne,  13  Sim.  599. 

By  a  marriage  settlement,  a  sum  of  30,OOOZ., 
Irish  currency,  was  vested  in  trustees,  upon  trust, 
out  of  the  interest  and  dividends  of  two  equal  third 
parts  of  it,  together  with  the  interest  and  dividends 
of  the  remaining  third  part,  to  make  up  the  annual 
sum  of  5001.,  and  pay  such  annual  sum  to  the  hus- 
band and  wife,  during  the  life  of  A.: — Held,  that 
the  husband  and  wife  were  entitled,  during  the  life 
of  A.,  to  the  increase  of  the  remaining  third  part, 
whether  it  did  or  did  not  exceed  500Z.  per  annum. 
Davis  v.  Morier,  2  Coll.  C.  C.  303. 

The  Irish  Society  held  to  be  trustees  for  public 
purposes,  and  not  accountable  to  the  companies 
of  London,  notwithstanding  the  latter  were  pro- 
viding for  the  public  objects  entitled  to  the  surplus 
revenues  of  the  estates  vested  in  the  former.  The 
Skinners'  Company  v.  The  Irish  Society,  1  Beav. 
593. 

By  a  marriage  settlement  of  the  year  1795,  reci- 
ting the  intended  marriage,  and  that  the  father  of 
the  lady,  for  the  purpose  of  securing  a  provision 
for  her,  by  way  of  maintenance,  and  for  the  pur- 
pose of  providing  for  the  issue  of  the  marriage, 
had  agreed  to  secure  the  sum  of  4800/.  as  her  por- 
tion, in  the  manner  therein  mentioned,  it  was  wit- 
nessed, that  the  father,  in  pursuance  of  that  agree- 
ment,  conveyed   certain  lands,  of  which  he  was 
seised  in  fee,  to  trustees  for  the  term  of  ninety- 
nine  years,  upon  trust  to  raise  thereout  WOOL,  part 
of  said  sum  of  4800Z.,  and  pay  same  to  the  intended 
husband  for  his  own  use,  and  to  permit  the  said 
intended  husband  to  receive  the  interest  on  1300Z., 
further  part  of  the  said  4SOO/.,  for  his  life ;  and  ii 
the  intended  wife  should   survive  him,  to  permit 
her  to  receive  the  interest  of  the  said  sum  of  1300Z. 
for  and  during  her  life;  and,  after  the  decease  ol 
the  said  intended  wife  and  her  father,  to  pay  the 
principal  sum  of  130(W.  to  the   said  intended  hus- 
band, if  he  should  be   living,  and,  if  dead,  to  his 
executors    or  administrators.     The   further  trusts 
of  the  term  were  declared  to   be,  that,  if  there 
should  be  any  child  or  children  of  the  marriage, 
the  trustees  should  raise  the  sum  of  25001.,  being 
the  residue  of  such  sum  of  4SOO/.,  and  pay  same 
to  the  children,  if  more  than  one,  in  such  share 
and  at  such  times  as  the  intended  husband  should 
appoint,   and,  in   default  of  appointment,  to  pay 
same  in   equal   shares,  if  more  than  one  ;  and  i: 
more  than  one,  the  whole  to  such  one  at  his  or 
their  age  or  ages  of  twenty-one  years,  or,  to  such 
of  them  as  should  be  daughters,  at  her  or  their  age 
or  ages  of  twenty-one  years,   or  day  or  days  o 
marriage.    It  was  expressly  declared,  that  the  said 


ntended  husband  should  receive  the  interest  of 
his  sum  of  2500/.  during  his  life,  but  that  neither 
mncipal  nor  interest  should  be  raised  during  the 
'ifetime  of  the  father;  and  the  settlement  con- 
.ained  a  provision,  that,  in  case  there  should  not 
)e  any  issue  of  the  marriage,  no  part  of  the 
sum  of  2500Z.  should  be  raised.  There  was 
only  one  child  of  the  marriage,  who  died  a  few 
months  after  its  birth  : — Held,  upon  the  true  con- 
struction of  the  settlement,  that  the  child,  at  the 
moment  of  its  birth  took,  a  vested  interest  in  the 
sum  of  2500Z.,  and  that  the  plaintiff,  as  his  per- 
sonal representative,  was  entitled  to  have  the  same 
raised  out  of  the  estate.  Reilly  v.  Fitzgerald, 
1  Drury,  122. 

The  right  to  interest  upon  the  sum  of  2500/.  was 
imited  to  the  year  1825,  the  period  at  which  the 
claim  to  this  sum  was  put  foward,  but  interest  upon 
:he  sums  of  100CM.  and  13001.  was  allowed  upon  the 
former,  from  the  filing  of  the  original  bill  in  the 
year  1800;  and  upon  the  latter,  upon  the  accruer 
of  the  right  to  that  sum.  An  issue  had  been  di- 
rected in  the  cause,  to  inquire  whether  the  child 
was  born  alive  or  not.  At  the  trial,  evidence  was 
received  of  declarations  made  by  certain  members 
of  the  family  shortly  after  the  death  of  the  child  : 
— Held,  upon  a  motion  for  a  new  trial,  that  the 
evidence  was  properly  received  ;  the  point  of  in- 
quiry respecting  not  the  admissibility  of  such  evi- 
dence of  a  state  of  facts,  out  of  which  a  claim  has 
arisen,  but  the  existence  of  a  controversy  or  dis- 
pute respecting  that  claim.  Ib. 

In  the  year  1801,  on  the  occasion  of  the  mar- 
riage of  A.,  who  was  an  infant,  with  B.,  articles 
were  executed,  whereby  it  was  provided,  that  cer- 
tain estates  situated  in  England,  to  which  A.,  in 
common  with  her  sisters,  was 'entitled  in  remain- 
der expectant  upon  the  decease  of  her  father,  M., 
who  was  tenant  for  life  thereof,  should,  upon  A. 's 
attaining  her  full  age,  be  conveyed  unto  N.  and 
0.,  upon  trust  for  the  husband  and  wife  and  the 
younger  children  of  the  marriage;  and  by  those 
articles  it  was  provided,  that  the  trustees  should 
have  power,  with  the  consent  of  A.  and  B.,  "to 
sell  the  whole  or  any  part  of  the  said  lands  of  A.," 
and  invest  the  produce  in  land  or  Government  se- 
curities, upon  the  trusts  therein  specified.  In 
1S04,  upon  A.'s  attaining  her  full  age,  a  settle- 
ment was  executed  according  to  the  provisions 
of  the  articles,  and  the  power  of  sale  therein 
contained  authorized  the  trustees  to  sell,  with  the 
consent  of  A.  and  B.,  "  the  whole  or  any  part  o. 
the  said  A.'s  estate  and  interest"  in  the  said  lands, 
and  B.  covenanted  that  he  and  his  wife  A.  would 
levy  a  fine  to  enure  to  the  uses  of  the  settlement. 
In  the  year  1812,  the  estates  in  question,  as  well 
the  remainder  as  the  tenancy  for  life,  were  sold, 
the  tenant  for  life  consenting  to  receive  a  propor- 
tion of  the  purchase-money,  equivalent  in  value  to 
his  life  estate,  according  to  the  calculation  of  a 
notary.  The  sale  was  had  without  the  interven- 
tion of  the  trustees,  though  with  the  full  know- 
ledge of  one  of  them,  N.,  as  it  was  alleged  ;  and 
of  the  share  of  the  produce  to  which  A.  was  en- 
titled, a  sum  amounting  to  6332/.,  was  subse- 
quently laid  out  in  personal  securities.  In  the 
year  1839,  after  the  death  of  N.,  upon  a  treaty  be- 
tween 0.,  the  surviving  trustee,  and  A.  and  B.  and 
the  plaintiff,  who  was  the  only  younger  child  of 
the  marriage,  the  plaintiff  and  A.  and  B.,  for 
valuable  consideration,  released  N.  from  all  claim 
and  responsibility  in  respect  of  the  trusts  of  the 
articles  and  settlement,  and  N.  assigned  to  a  new 
trustee  for  said  parties  the  securities  upon  which 
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the  trust  funds  had  been  invested.  On  a  bill  sub 
eequently  filed  by  the  plaintiff  against  0.,  and  th 
personal  representative  of  N.  and  others,  —  Held 
that  there  was  no  breach  of  trust  committed  by  th 
exercise  of  the  power  of  sale  in  the  lifetime  ofth 
tenant  for  life,  inasmuch  as,  upon  the  true  con 
struction  of  that  power,  such  an  immediate  sal 
of  the  estate  in  remainder  was  fully  warranted 
Blackwood  v.  Borrowes,  4  Dr.  &  W.  441. 

The  sale  in  question  ought  to  have  been  con 
ducted  by  the  trustees ;  but,  after  so  great  a  laps 
of  time,  and  there  being  no  suggestion  that  th 
sale  had  been  made  at  an  undervalue,  or  that  the 
produce  was  not  forthcoming, — Held,  that  the  bil 
could  not  be  supported.  Ib. 

Generally  speaking,  where  a  sale  has  been  madi 
without  the  concurrence  of  the  trustees,  if  the  sal( 
was  a  proper  one,  and  the  trustees  have  adoptee 
it,  the  court  will  carry  it  into  execution.  Ib. 

Held  also,  that  the  deed  of  release  of  1839  to 
the  trustee  0.  operated  as  a  release  to  the  per- 
sonal representative  of  the  deceased  trustee  N. 
such  deed  amounting  in  fact  to  an  acceptance  by 
the  plaintiff  of  the  several  securities  upon  which 
the  purchase-money  had  been  invested.  Ib. 

The  grantee  of  an  annuity  effected  a  policy  on 
the  life  of  the  grantor,  at  his  own  expense.  The 
grantor  had  a  power  of  redemption,  on  payment 
of  25002.,  and  it  was  provided  that,  in  case  the 
grantor  should,  "  at  the  time  of  making  such  re- 
purchase," by  notice  in  writing,  elect  to  take  the 
policy,  the  grantee  would  assign  to  him  any  policy 
"then  vested"  in  him,  which  might  be  effected 
in  respect  of  the  annuity ;  but  it  was  declared, 
that  it  should  not  be  incumbent  on  the  grantor  to 
keep  on  foot  any  policy.  The  policy  became  valu- 
able, and  the  grantor  gave  the  month's  notice  of 
repurchase,  and  declared  his  election  to  take  the 
policy  : — Held,  that  the  grantee  had  no  right  after- 
wards to  surrender  the  policy  for  his  own  profit. 
Hawkins  v.  Woodgate,  7  Beav.  565. 

Semble,  that,  although  he  might  have  let  the 
policy  drop,  yet  he  was  not  at  any  time  entitled 
to  surrender  it  for  his  own  profit.  Ib. 

The  trusts  of  a  term  of  years  were  to  raise,  as 
portions  for  younger  children,  5000/.  if  there  should 
be  one,  80002.  if  two,  and  10,0002.  if  three  or  more, 
to  be  divided  among  them  equally ;  the  shares  of 
the  eons  at  twenty-one,  and  the  shares  of  the 
daughters  at  twenty-one  or  marriage.  There  were 
three  younger  children: — Held,  on  petition,  that 
the  heir-at-law,  on  attaining  twenty-one  years, 
was  not  entitled  to  have  the  portions  raised,  and 
his  estate  discharged,  before  the  portions  became 
payable,  and  that  the  court  would  not  order  a 
larger  sum  to  be  raised  for  portions,  than  had 
actually  become  vested  and  payable  to  the  chil- 
dren who  had  attained  twenty-one  or  married. 
Sheppard  v.  Wilson,  4  Hare,  392. 

By  a  marriage  settlement  in  1779,  lands  were 
conveyed  to  the  use  of  the  husband,  the  settlor, 
for  life,  remainder  to  the  wife  for  life  ;  remainder 
to  the  children,  as  they  or  the  survivor  should  ap- 
point; in  default  of  appointment,  to  the  heirs  of 
the  body  of  the  wife  by  the  husband ;  and  in  de- 
fault of  such  issue,  the  lands  to  stand  charged 
with  a  sum  of  20002.  to  the  wife's  father,  his  heirs 
and  assigns.  In  1798  the  husband  and  wife,  by  a 
deed  reciting  the  first  deed,  that  there  was  no 
;sue  of  the  marriage,  and  that  they  intended  to 
bar  all  the  estates  and  provisions  in  the  former 
settlement,  and  to  settle  the  lands  to  new  uses 


thereby  declared,  covenanted  to  levy  a  fine  for 
that  purpose  to  enure  to  such  uses  as  they  should 
appoint;  and,  in  default  of  such  appointment,  to 
the  use  of  the  husband  for  life,  remainder  to  trus- 
tees for  a  term  of  years,  remainder  to  the  wife  for 
life,  and,  after  the  decease  of  both,  to  the  use  of 
the  heirs  and  assigns  of  the  husband  ;  and  as  to 
the  term,  upon  trust  to  raise  20002.,  and  pay  the 
same  to  his  wife,  or  as  she  should  appoint;  and 
in  case  of  her  death  without  appointment,  to  her 
next  of  kin.  The  fine  did  not  bar  the  first  charge. 
On  a  bill  by  the  representative  of  the  wife's  father, 
who  was  also  one  of  the  next  of  kin  of  the  wife, 
(after  the  death  of  the  husband  and  wife  without 
issue  or  appointment),  to  procure  both  sums  of 
20002.  to  be  raised  out  of  the  settled  lands, — Held, 
that,  notwithstanding  the  recital  in  the  deed  of 
1798  of  the  intention  of  the  parties  that  the  first 
charge  of  20002.  should  be  extinguished,  and  al- 
though such  charge  still  remained,  yet  the  trusts 
of  the  term  for  raising  the  second  charge  of  20002. 
were  not  therefore  inoperative,  but  the  same  must 
still  be  carried  into  execution,  and  that  both 
sums  of  20002.  must  therefore  be  raised.  Farr  v. 
Sheriffe,  4  Hare,  512;  15  Law  J.,  N.  S.,  80. 

By  a  marriage  settlement,  the  husband  conveyed 
an  estate  in  possession  in  Blackacre,  and  an  estate 
in  reversion  expectant  on  the  life  of  J.  S.  in  White- 
acre,  and  the  wife  conveyed  certain  terminable 
leasehold  interests,  upon  trust,  after  the  decease 
of  the  husband,  to  permit  the  wife  to  receive  the 
rents  of  her  own  lands,  whether  they  exceeded 
2002.  a  year  or  not,  but,  inasmuch  as  the  wife's 
lands  were  held  for  terminable  interests,  it  was 
declared  and  agreed  that  her  jointure  during  her 
life  should  be  2002.  a  year,  at  the  least.  The  lands 
of  Blackacre  and  Whiteacre  were  then  charged 
with  an  annual  sum  equal  to  the  deficiency  arising 
from  the  rents  of  the  wife's  lands  being  insufficient 
to  answer  the  jointure  of  2002.  a  year;  and  it  was 
provided,  that,  as  J.  S.  was  entitled  to  an  estate 
'or  life  in  Whiteacre,  such  part  of  the  jointure  as 
ought  to  be  paid  out  of  Blackacre  and  Whiteacre 
should,  during  the  life  of  J.  S.,  be  borne  out  of 
Jlackacre,  and  no  part  thereof  out  of  Whiteacre; 
>ut  if  J.  S.  should  die  in  the  lifetime  of  the  wife, 
hat  from  his  decease  Blackacre  should  be  released 
rom  all  future  payments  of  the  jointure,  and  the 
same  or  such  part  thereof  as  ought  to  be  paid  out 
of  Blackacre  and  Whiteacre  should  be  borne  out 
of  Whiteacre  and  not  out  of  Blackacre  : — Held,  on 
he  construction  of  the  whole  instrument,  that, 
after  the  death  of  J.  S.  in  the  lifetime  of  the  wife, 
he  jointure  was  charged  on  Blackacre  and  White- 
acre,  and  that  the  latter  clause  only  regulated  the 
•node  in  which  it  was  to  be  borne  as  between  the 
ands  charged  therewith.  Sullivan  v.  Sullivan,  1 
"ones  &  Lat.  678. 

By  marriage  articles,  it  was  agreed  that  6000/. 
hould  be  vested  in  trustees,  in  trust  for  all  and 
very  the  child  and  children  of  the  marriage  (other 
ban  the  one  son,  for  whom  a  portion  of  30,0002. 

vas  provided),  the  said  60002.  to  be  paid  to  such 
hild  or  children  in  such  shares,  at  such  times, 
nd  subject  to  such  provisions  for  maintenance 
nd  education,  until  their  shares  should  become 
ayable,  as  the  intended  husband  should  by  deed 
r  will  appoint,  and,  in  default  of  appointment,  to 
e  paid  to  such  child  or  children,  and  to  be  equally 
ivided  among  them,  the  shares  of  sons  to  be  paid 
t  twenty-one,  and  of  daughters  at  twenty-one  or 

narriage;  and,  in  the  meantime,  until  their  por- 
ons  should  become  payable,  to  apply  the  interest 
f  their  shares  towards  their  maintenance  and  edu- 


481 


Deed. 


[DIGEST  OF  CASES.] 


Deed. 


482 


cation;  and,  in  default  of  any  issue  save  an  only 
son,  in  trust  for  the  intended  husband,  his  execu- 
tors, administrators,  and  assigns.  There  was  issue 
of  the  marriage  one  son  and  two  daughters,  all  of 
whom  survived  their  parents.  One  of  the  daughters 
died  under  age,  unmarried  ;  the  other  attained  her 
age  of  twenty-one  : — Held,  that  the  daughters  took 
vested  interests  in  the  6000Z.  on  being  born,  and 
that  the  share  of  the  one  who  died  under  age 
vested  in  her  personal  representative.  Hynes  v. 
Redington,  1  Jones  &  Lat.  589. 

A.,  a  tenant  for  life,  remainder  to  B.  in  tail, 
confesses  a  judgment,  and  afterwards  A.  and  B. 
suffer  a  recovery,  and  by  deed  of  July,  1810,  de- 
clare the  uses,  as  to  Blackacre,  that  the  recoverers 
should  stand  seised  thereof,  in  trust  to  sell  and 
apply  the  money  in  discharge  of  incumbrances 
affecting  Blackacre  and  Whiteacre,  and,  subject 
thereto,  to  the  use  of  A.  in  fee;  and,  as  to  White- 
acre,  to  secure  an  annuity  to  B.  during  the  joint 
lives  of  A.  and  B.,  and,  subject  thereto,  to  the 
use  of  A.  for  life,  and  after  his  decease  to  secure 
a  jointure  for  his  wife,  and  then  to  trustees  for  a 
term,  and,  subject  thereto,  to  B.  and  his  issue  in 
strict  settlement ;  and  A.  and  B.  were  empowered 
jointly  to  revoke  all  or  any  of  the  uses  or  estates 
thereinbefore  limited  or  declared  of  the  said  lands, 
or  any  part  thereof,  save  as  to  the  jointure  and  the 
term,  and  to  appoint  new  uses  : — Held,  on  the 
construction  of  the  whole  instrument,  that  the 
power  did  not  authorize  the  revocation  of  the 
uses  as  to  Blackacre.  Brown  v.  Cavendish,  I 
Jones  &  Lat.  606. 

Trustees  were  "authorized  and  empowered," 
with  the  "consent  and  direction  of  the  tenant  for 
life,  to  lay  out  the  trust  monies  on  leasehold  here- 
ditaments in  some  convenient  place:" — Held, 
that  it  was  imperative  on  the  trustees,  on  the  re- 
quisition of  the  tenant  for  life,  to  invest  the  lease- 
holds; and  that  they  could  not  refuse  to  do  so  on 
the  ground  of  the  liabilities  to  be  incurred  by 
them  on  the  covenants,  they  having  expressly  con- 
tracted on  the  subject;  but  that  they  have  a  dis- 
cretion to  exercise  as  to  value,  title,  and  locality. 
Beauclerk  v.  Ashburnham,  8  Beav.  322. 

Held,  secondly,  that  leasehold  houses  were 
within  the  power.  Ib. 

Under  a  limitation  by  deed  of  a  fund  to  "  the 
executors  or  administrators  of  the  settlor  to  and 
for  his  and  their  own  use  and  benefit," — Held, 
under  the  circumstances,  that  the  fund  belonged 
to  the  next  of  kin,  and  not  the  administrator. 
Meryon  v.  Collett,  8  Beav.  386. 

A  lease  was  made  for  three  lives  and  the  sur- 
vivor of  them,  and  for  the  lives  and  life  of  such 
other  person  and  persons  as  should  be  nominated 
by  the  lessee,  his  heirs  and  assigns,  upon  the 
death  of  any  of  the  persons  for  whose  lives  the 
premises  were  granted,  or  upon  the  death  of  any 
such  person  or  persons  as  should  at  any  time 
thereafter  be  nominated  for  ever,  according  to 
the  covenants  and  agreements  for  that  purpose 
thereinafter  contained.  The  lease  did  not  con- 
tain an  express  covenant  by  the  lessor  to  renew, 
but  the  lease  covenanted,  within  six  months  after 
the  decease  of  each  of  the  cestuis  que  vie  therein, 
and  of  each  person  who  should  thereafter  be 
nominated,  to  pay,  in  the  nature  of  a  fine  for  each 
person  so  dying,  to  the  lessor  and  his  heirs  a  pep- 
percorn if  demanded,  and  powers  of  distress  and 
entry,  in  cas>«  the  fine  should  be  in  arrear,  were 
reserved  to  the  lessor  and  his  heirs  ;  and  the  lessor 
covenanted  that  the  lessee  and  his  heirs,  paying 
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the  rent  and  fines,  might  quietly  enjoy,  according 
to  the  true  intent  and  meaning  of  the  indenture  : 
— Held,  that  this  was  a  lease  for  lives,  renewable 
for  ever.  Chambers  v.  Gaussen,  2  Jones  &  Lat.  99. 

By  deeds  of  lease  and  release,  dated  in  1779, 
being  the  settlement  made  by  the  marriage  of  A. 
and  B.,  in  consideration  of  2000/.  paid  to  A.  by 
F.,  the  father  of  B.,  as  her  marriage  portion,  A. 
conveyed  certain  real  estates  to  trustees  to  the  use 
of  A.  for  life,  with  remainder  to  B.  for  life,  with 
remainder  to  the  children  of  the  marriage,  as  A. 
and  B.  or  the  survivor  should  appoint,  and,  in  de- 
fault of  appointment,  to  the  use  of  the  heirs  of 
the  body  of  B.  by  A.  begotten  ;  and,  in  default  of 
such  issue,  then  the  estates  were  to  stand  charged 
with  the  sum  of  2000Z.,  to  be  paid  to  F.,  his  heirs 
and  assigns,  within  twelve  months  after  the  death 
of  the  survivor  of  A.  and  B.  By  a  deed  of  1798, 
made  between  A.  and  B.  of  the  first  part,  C.  and 
D.  (trustees)  of  the  second  part,  and  E.  of  the 
third  part,  reciting  the  marriage  settlement,  and 
that  there  was  no  issue  of  the  marriage  ;  and  that 
it  was  the  intention  of  A.  and  B.  not  only  to  defeat 
and  destroy  the  uses,  estates,  and  provisions  there- 
by limited,  but  to  limit  the  estates  to  new  uses  ; 
it  witnessed,  that,  as  well  for  barring,  docking, 
and  extinguishing  all  estates  tail,  and  reversions 
and  remainders  thereon  expectant  or  depending, 
of  and  in  the  said  estates,  as  for  settling  and  as- 
suring the  same  to  new  uses,  A.  for  himself,  and 
B.  for  his  wife,  covenanted  with  D.  thatE.  and  his 
wife  would  levy  a  fine  sur  conusance,  &c.  in 
Trinity  term  next,  of  the  settled  estates;  the  fine 
to  enure  to  such  uses  as  A.  and  B.  should  appoint, 
and,  in  default  of  appointment,  to  A.  for  life,  with 
remainder  to  C.  and  D.  for  1000  years,  with  re- 
mainder to  B.  for  life,  with  remainder  to  the  right 
heirs  of  A.  for  ever.  It  was  then  declared  that 
the  term  of  1000  years  was  limited  to  C.  and  D., 
upon  trust,  after  the  death  of  A.,  to  raise  by  sale 
or  mortgage  of  the  premises  the  sum  of  2000/., 
which  A.  had  received  as  the  marriage  portion  of 
B.,  and  to  pay  the  same  to  B.  for  her  own  use  if 
she  survived  A.,  otherwise  as  B.  should  by  will 
appoint,  and,  in  default  of  appointment,  to  the 
next  of  kin  of  B.  The  fine  was  duly  levied  in  ac- 
cordance with  the  covenant.  In  1821  B.  died 
without  issue,  and  without  having  made  any  ap- 
pointment. In -1838  A.  died,  having  by  his  will 
devised  the  estates  in  question.  In  1839  the 
plaintiff,  as  representative  of  F.,  and  as  adminis- 
trator of  one  of  the  next  of  kin  of  B.,  filed  his  bill 
against  the  devisees  of  A.  and  the  other  next  of 
kin  of  B.,  claiming  to  have  two  sums  of  2000Z. 
each  raised  out  of  the  estates,  under  the  deeds  of 
1779  and  1798: — Held,  first,  that  the  first  sum  of 
2000/.  was  payable  at  all  events,  the  fine  levied 
not  being  effective  to  bar  it;  secondly,  that  the 
court  could  not,  upon  the  construction  of  the 
deeds,  refuse  to  decree  the  raising  and  payment 
of  the  second  sum  of  2000/.,  notwithstanding,  upon 
the  face  of  the  deeds,  this  was  contrary  to  the 
intention  of  the  parties,  the  trusts  being  executed, 
and  valuable  consideration  moving  from  the  wife, 
who  took  a  less  beneficial  interest  in  the  estates 
under  the  second  deed  ;  and  that  the  court  could 
not  reform  the  deed  on  the  ground  of  mistake,  so 
as  to  avoid  its  legal  effect  without  bill  filed  by  the 
devisees  of  A.  for  that  purpose  ;  but  it  was  or- 
dered that  the  cause  should  stand  over,  with 
liberty  to  the  devisees  to  file  such  bill.  The  de- 
visees then  filed  their  cross  bill  to  reform  the  deed 
upon  the  ground  of  mistake,  but  adducing  no  new 
question  or  i'act.  The  court  held,  that  the  wife 
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could  not  be  deprived  of  the  advantage  which  she 
had  stipulated  for  by  the  deed  of  1798,  merely  be- 
cause the  husband  had  omitted  to  take  the  neces- 
sary steps  to  extinguish  the  first  charge,  and  the 
cross  bill  was  dismissed.  Farr  v.  Sheriffs,  15  Law 
J.,  N.  S.,  V.  C.  W.,  89 ;  10  Jur.  630. 

In  the  year  1584  an  act  was  passed,  the  objects  of 
which  were  of  a  public  nature,  viz.  to  supply  the 
ships  in  the  harbour  and  the  inhabitants  of  Ply- 
mouth with  water,  &c.  An  hospital,  founded  in 
the  year  1617,  was  endowed  with  certain  lands 
emanating  from  the  corporation  of  Plymouth,  and 
a  very  close  connexion  was  otherwise  established 
between  the  two  bodies.  In  1653,  in  considera- 
tion of  a  sum  of  14007.,  part  of  a  larger  sum  due 
from  the  corporation  to  the  hospital,  an  estate  in 
fee  simple  was  granted  by  the  corporation  to  the 
hospital  of  one-fourth  part  of  certain  mills,  to- 
gether with  one-fourth  of  the  leat  or  water-course 
(constructed  under  the  act)  running,  coming  and 
going  to  all  the  said  mills  :  —  Held,  that  the  cor- 
poration had  no  right  to  apply  to  the  use  of  the 
mills  situate  on  the  leat  any  water  brought  by  it, 
other  than  that  which  remained  after  the  public 
purposes  had  been  satisfied ;  and  that  one-fourth 
on]y  of  the  surplus  water  of  the  leat  passed  by 
the  grant  of  1653.  Attorney-General  v .  Plymouth 
(Mayor],  15  Law  J.,  N.  S.,  M.  R.,  109. 

Held,  also,  notwithstanding  probable  adequacy 
of  consideration  paid,  that  a  deed  dated  in  the 
year  1805,  by  which  that  interest  of  the  hospital 
in  the  mills,  leat,  &c.  was  conveyed  to  the  cor- 
poration by  the  hospital,  was  invalid,  the  hos- 
pital having  been  always  treated  and  considered 
as  dependant  on  the  corporation.  Ib. 

R.  S.  by  deed  conveyed  to  trustees  real  estate 
in  the  Isle  of  Man,  upon  trust,  in  the  first  instance, 
to  permit  him,  the  settlor,  to  receive  the  rents  and 
profits  thereof  during  his  life,  and,  upon  his  death, 
in  trust  to  pay  out  of  the  rents  accruing  from  such 
land  an  annuity  of  40/.  to  H.  A.  during  his  life, 
and  to  pay  the  residue  of  such  rents  to  J.  A.,  her 
heirs  or  assigns  ;  and  upon  H.  A.'s  death,  in  trust 
to  convey  the  said  lands  to  J.  A.  and  her  heirs,  if 
then  living,  or,  if  she  should  be  then  dead,  unto 
the  heir-at-law  of  the  said  J.  A.,  and  the  heirs  and 
assigns  of  such  heir-at-law.  R.  S.  (the  settlor) 
died  intestate  and  unmarried;  J.  A.  died,  leaving 
H.  A.  her  heir-at-law  ;  then  H.  A.  died,  leaving  J. 
E.  S.  his  heir-at-law,  and  who  then  became  heir- 
at-law  of  J.  A.  Upon  a  bill  filed  by  J.  E.  S. 
against  the  surviving  trustee  under  the  deed,  for 
the  conveyance  of  the  estate, — Held,  by  the  judi- 
cial committee,  affirming  the  decree  of  the  Court 
of  Chancery  of  the  Isle  of  Man,  that  J.  E.  S.  took 
by  purchase,  under  the  ultimate  limitation,  as  the 
person  answering  the  description  of  heir-at-law  of 
J.  A.  at  the  death  of  H.  A.,  and  a  conveyance 
decreed.  Cain  v.  Yeare,  4  Moore,  249. 

In  a  marriage  settlement,  which  comprised  only 
the  property  of  the  wife,  it  was  agreed  between 
the  intended  husband  and  wife,  and  each  of  them 
covenanted  with  the  trustees,  that  any  property 
to  which  the  wife  might  become  entitled  during 
the  coverture  should  be  conveyed  to  such  uses  as 
she  should,  by  deed  or  will,  appoint;  and,  in 
default  of  appointment,  to  the  use  of  herself  for 
life  ;  remainder  to  the  use  of  the  husband  for  life ; 
remainder  to  the  use  of  the  wife's  children,  and, 
in  default  of  such  children,  to  A.  B.  (her  niece) 
and  her  heirs.  After  the  death  of  the  wife,  with- 
out children  and  without  having  exercised  her 
power  of  appointment,  the  husband  filed  a  bill 
against  her  heir-at-law,  praying  that  a  real  estate, 


to  which  she  had  become  entitled  during  her  life- 
time, might  be  conveyed  to  the  uses  of  the  settle- 
ment. On  the  question  whether  the  decree  for 
specific  performance  should  be  confined  to  the  life 
estate  of  the  husband,  or  should  extend  to  the 
limitation  to  the  niece,  who  was  also  dead, — 
Held,  that  it  should  extend  to  the  latter,  on  the 
ground  that  the  right  of  the  husband  to  a  specific 
performance  of  a  part  of  the  covenant  drew  with 
it  the  right  to  a  specific  performance  of  the  whole, 
at  least  as  against  the  heir  of  the  settlor,  what- 
ever it  might  have  done  as  against  a  purchaser  for 
value.  Davenport  v.  Bishop,  1  Phil.  698. 

The  trusts  of  a  term  in  a  post-nuptial  settlement 
of  real  estates  were  :  "  After  the  decease  of  the 
husband  and  wife,  the  settlors  to  raise  1000/.  for 
the  portion  of  every  daughter  and  younger  son,  to 
be  paid  to  sons  at  the  age  of  twenty-one,  and  to 
daughters  at  that  age  or  marriage,  if  such  ages 
should  be  attained  or  marriages  had  after  the  de- 
cease of  the  survivor  of  the  settlors,  and  not 
sooner.  And  if  any  younger  son  died,  or  became 
an  eldest  or  only  son  before  twenty-one,  or  any 
daughter  died  before  that  age  unmarried,  or  before 
his  or  her  portion  became  vested,  the  portions 
provided  for  such  son  or  daughter  so  dying,  &c., 
before  his  or  her  portion  became  payable  as  afore- 
said, should  survive  and  accrue  to  the  survivors  of 
such  daughters  and  younger  sons,  to  be  equally 
divided  between  them,  and  paid  when  their  origi- 
nal portions  should  become  payable."  Then  fol- 
lowed a  proviso  for  the  issue  of  a  younger  son  or 
daughter  dying  in  the  lifetime  of  the  settlors,  or 
after  their  death,  before  his  or  her  portion  became 
due  and  payable;  and  a  trust,  after  the  death  of 
the  settlors,  for  maintenance  of  such  sons  and 
daughters,  or  their  issue,  entitled  to  portions  as 
aforesaid,  until  his  or  her  portion  became  payable  : 
with  cesser  of  the  term,  on  payment  of  the  por- 
tions, or  in  case  there  should  not  be  any  younger 
children  or  issue  of  them  living  at  the  death  of 
the  survivor  of  the  settlors.  The  settlors  had 
seven  children  (besides  an  eldest  son)  four  of  whom 
died  in  the  lifetime  of  their  parents  under  the  age 
of  twenty-one  and  unmarried: — Held,  by  the 
Lords,  reversing  a  decree  in  Chancery,  that  the 
three-survivors  were  entitled  to  have  the  portions 
of  the  four  deceased  children  raised  for  them,  in 
addition  to  their  own.  Evans  v.  Scott,  1  H.  L. 
Ca.  43;  11  Jur.  291. 

A.,  by  a  trust  settlement,  gave  to  his  son  "  a 
like  sum  of  50007.  sterling,  payable  &c.  after  my 
decease,  from  which  provision  shall  be  deducted 
any  sum  that  I  have  already  advanced,  or  may  still 
advance  for  him,  to  enable  him  to  carry  on  his 
business."  A.  entered  into  a  guarantie  for  2000/. 
for  the  firm  of  which  his  son  was  a  partner.  A. 
was  compelled  to  pay  that  sum,  and  the  firm  after- 
wards becoming  bankrupt,  he  obtained  from  its 
assets  a  small  dividend  : — Held,  that  this  was  an 
advance  to  the  son,  which  came  within  the  descrip- 
tion of  money  advanced  to  the  son  to  enable  him 
to  carry  on  his  business,  and  that  the  son  could 
only  claim  the  balance  of  the  50007.  after  deduct- 
ing the  sum  thus  advanced.  The  practice  of  allow- 
ing the  costs  in  such  a  case  to  be  paid  out  of  the 
estate  was  disregarded.  Berry  v.  Morse,  1  H.  L. 
Ca.  71. 

By  marriage  articles  it  was  covenanted,  that  a 
lease  for  lives  and  a  term  for  years,  the  property 
of  the  intended  husband,  and  also  a  lease  for  lives 
renewable  for  ever  and  a  term  for  years,  the  pro- 
perty of  the  intended  wife,  which  were  subject  to 
a  mortgage,  should  be  conveyed  to  trustees ;  and 
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that  the  intended   husband  should  have  power  to 
give,  devise,  and  bequeath  the  said  lands,  or  such 
of  them  as  he  should  then  have  in  his  power,  to  and 
amongst  the  issue  of  the  marriage,  in  such  manner 
and  form  as  he  should  by  deed  or  will  appoint ;  and 
in  default  of  appointment,  then  that  the  intended 
wife  should  have  the  like  power.     The  mortgaged 
lands  were  afterwards  sold   under  a  decree  in  a 
foreclosure  suit  for  more  than  the  sum  due  under 
the  decree.     Subsequently,  a  deed  of  conveyance 
and  appointment  was  executed,  which  purported 
to  convey  all  the  lands  as  if  they  were  still  exist- 
ing interests  to  a  trustee,  to  the  use  and  intent  that 
E.,   a  daughter  of  the  marriage,    her  heirs    and 
assigns,  should,   during  the   respective  terms  for 
which  the  lands  were  holden,  have  and  receive  a 
rent  charge  of  36/.;   and  that  I.,  another  daughter, 
her  heirs  and  assigns,  should,  in  like  manner,  have 
and  receive  a  like  rent-charge  of  36Z.,  the  same  to 
be  issuing  out  of  and  charged  upon  all  and  singu- 
lar the  lands  and  premises  thereby  conveyed;  and 
that  E.  and    I.,    and   their    respective   heirs   and 
assigns,  should  have  powers  of  distress  and  entry 
for  the  recovery  thereof.     The  surplus   purchase- 
money  was  applied,  without  the  privity  of  the  an- 
nuitants, in  obtaining  a  renewal  of  the  husband's 
term  for  years.     The  husband's  freehold  for  lives 
determined  by  the  deaths  of  the  cestuis  que  vie; 
and  afterwards  E.  died  intestate,  and  her  adminis- 
trator conveyed   her  annuity  to  R.,  who  together 
with  I.  filed  a  bill  to  raise  the  amount  of  their  re- 
spective   annuities  : — Held,    first,  that  the    rents 
issued  wholly  out  of  the  freehold,  with,  neverthe- 
less, a  right  to  distrain  on  the  leasehold  for  years. 
Richardson  v.  Nixon,  2  Jones  &  Lat.  250. 

Held,  secondly,  that  the  surplus  of  the  purchase- 
money  was  impressed  with  the  continuing  cha- 
racter of  real  estate  as  far  as  it  was  the  produce 
of  the  freehold  for  lives;  and  that  that  character 
could  not  be  subsequently  varied  as  against  the  an- 
nuitants without  their  consent.  Ib. 

Held,  thirdly,  that,  upon  the  decease  of  E.  in- 
testate her  rent  charge  descended  upon  her  heir- 
at-law,  and  that  R.  was  not  entitled  to  it.  Ib. 

A  sum  of  15001.  Bank  Stock  was  vested  in  trus- 
tees, upon  trust  out  of  the  proceeds  thereof  to  pay 
an  annuity  of  561/.  to  F.  for  life,  and  to  invest  the 
residue  in  Bank  Stock  or  Government  security  ; 
and  upon  trust  that  after  the  decease  of  F.,  the 
15001.  Bank  Stock,  and  the  savings  of  the  divi- 


dends or  proceeds  thereof,  be  divided  into  five 
equal  shares,  a  share  to  be  transferred  to  each  of 
five  persons  therein  named.  One  fifth  of  the  7500/. 
Bank  Stock  was,  upon  the  marriage  of  one  of  the 
persons  entitled  to  the  corpus  of  the  trust  fund  in  the 
lifetime  of  the  annuitant,  made  the  subject  of  set- 
tlement:— Held,  upon  the  intention  of  the  parties 
to  be  gathered  from  the  nature  of  the  instrument, 
and  upon  its  construction,  that  one-fifth  of  the 
accretions,  by  way  of  bonus  subsequently  added 
to  the  original  capital  sum,  and  also  one-fifth  of 
the  surplus  dividends,  were  subject  to  the  trusts 
of  the  settlement.  Plunkett  \.  Mansfield,  Id.  344. 

Another  of  the  persons  entitled  to  one-fifth  of 
the  corpus  of  the  trust  fund,  by  indenture  reciting 
that  he  was  entitled  after  the  decease  of  the  annu- 
itant to  one-fifth  of  the  sum  ofloOOl.  Bank  Stock, 
in  consideration  of  the  sum  of  500/.,  sold  and  as- 
signed 750^.,  or  one  half  of  the  sum  of  1500/. 
Bank  Stock,  and  all  his  estate  and  reversionary 
interest  therein  : — Held,  that  the  purchaser  was 
not  entitled  to  the  accretions  by  way  of  bonus 


which  had  been  afterwards   declared  on  the  750/. 
stock,  or  to  the  surplus  dividends  thereof.     Ib. 

E.,  being  entitled  to  an  annuity  of  4SO/.  issuing 
out  of  the  lands  of  X.,  of  which  her  son  A.  was 
seised  in  fee,  upon  her  marriage  in  1801,  with  W., 
executed  a  settlement,  whereby,  after  reciting  that 
the  clear  annual  rents  of  X.  did  not,  upon  an  ave- 
rage, exceed  the  sum  of  240/.,  and  were,  therefore, 
insufficient  to   answer  the  accruing   payments  of 
the  annuity,  she  assigned  the  annuity  and  all  ar- 
rears and  future  payments  thereof  to  trustees,  upon 
trust,  that,  if  A.  should  attain  the  age  of  twenty  one, 
the  trustees   should   thenceforth,  during  the  joint 
lives  of  E.  and  A.,  thereout  pay  him  a  certain  an- 
nuity, with  a  proviso   for  its  cesser  or  abatement 
in  case  A.  should  become  entitled  to  an  annual 
income   of  equal   or  lesser  amount;  and  subject 
thereto,  to  receive  so  much  and  such  part  of  the 
annuity  of  480Z.  as   the   clear  yearly  rents  of  X. 
should,  from   time  to  time,  be  sufficient  to  pay  ; 
and  pay  the  same  to  W.,  and  to  E.  after  the  death  of 
W.;  and  to  stand  possessed  of  the  arrears  then  due 
and  thereafter  to  become  due  of  the  annuity,  in 
consequence  of  the  rents  of  X.  being  insufficient 
to  answer   same,   upon   trust,  if  A.  should  attain 
twenty-one  or  marry,  and  survive   E.,  to  release 
the  lands  from  the  arrears  due  at  the  time  of  the 
settlement,   or  thereafter  to  become  due  ;  and  if 
A.  should   either  die  in  the  life  of  E.,  or  should 
survive  E.,  and  die  under  twenty-one,  and  without 
having  been   married,  to  stand  possessed   of  the 
arrears  upon  such  trust  as  E.  should  appoint,  and 
in  default  of  appointment  to  call  in  and  enforce 
payment  thereof,  and   invest  same,  and  pay  the 
interest  thereof  to  E.  for  life,  then  to  W.  for  his 
life,  and  then  the  principal  to  the  children  of  E. 
and  W.  equally.     And  it  was  declared  that  in  the 
meantime,  and  until,  under  the  trusts,  the  arrears 
should  either  become  absolutely  vested  in  A.,  or 
become  absolutely  subject  to  the  appointment  of 
E.,  the  trustees  should  forbear  from  requiring  or 
enforcing  payment  of  the  arrears.     A.  attained  the 
age  of  twenty-one  years,  W.  died  afterwards;  the 
rents  of  X.  amounted  to  more  than  4SO/.  per  an-- 
num  : — Held,  E.   and  A.  being  both  living,  that 
the  surplus  rents,  after  paying  the  accruing  gales 
of  the  annuity,   were  properly  applicable  to  the 
payment  of  the  arrears  which  accrued  since  the 

settlement  of  1801.     Battersby  \.Rochfort,  Id.  431. 

Testator  devised  lands  to  P.,  upon  trust  to  con- 
vey them  to  his  three  sons,  in  such  shares  as  P. 
should  appoint,  and  in  default  of  appointment  he 


gave  the  lands  to  them  equally  as  tenants  in  com- 
mon. In  1786,  P.,  in  execution  of  the  trust,  con- 
veyed part  of  the  lands  to  the  use,  that,  in  case 
S.,  one  of  the  sons,  should  marry  with  the  con- 
sent of  P.  first  obtained,  but  not  otherwise,  such 
woman  or  women  as  he  should  so  marry,  in  case 
she  should  survive  him,  should,  during  her  life, 
receive  for  jointure  such  annuity,  not  exceeding  a 
certain  sum,  as  S.  should  appoint;  and  to  the 
further  use,  in  case  S.  should  marry  with  such 
consent,  but  not  otherwise,  that  he  might  by  deed 
or  will  charge  the  lands  with  500/.  for  portions 
for  his  younger  children,  payable  in  such  shares 
as  he  should  appoint.  In  1788,  S.  married  with 
consent,  and,  reciting  his  power,  covenanted  that 
the  trustees  of  his  settlement,  in  case  there  should 
be  one  or  more  younger  children  of  the  marriage 
living  at  his  death,  should  raise  500/.  out  of  the 
lands,  said  sum  to  be  divided  in  such  shares  and 
proportions  amongst  such  younger  children  as  he 
should  by  will  appoint,  and,  for  want  of  appoint- 
ment, equally.  There  was  issue  of  this  marriage 
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three  younger  children.     S.,  after  the  death  of  P. 
married    a   second   wife,  and   charged   the    land 
with  an  annuity  for  her  jointure,  and  died  leaving 
his  wife  and  four  children  of  his  second  marriage 
and  the  three  younger   children   of  his  first  mar 
riage,   surviving.     By   his    will,   in    1842,   he  ap- 
pointed one  shilling  to  each  of  the  children  of  the 
first  marriage,  and  the  residue  among  the  children 
of  the   second   marriage  : — Held,   upon   the  con- 
struction of  the  settlement   of  17S6  and  the  cir- 
cumstances,  that  the  consent  of  P.  was  only  re- 
quisite to  any  marriage  of  S.  which  should  take 
place  in  his  lifetime,  and  that  the  children  of  the 
second    marriage    were    objects    of   the   power. 
Green  v.  Green,  Id.  529. 

Held,  secondly,  that  the  settlement  of  178S 
amounted  to  a  contract,  that,  so  far  as  S.  could 
bind  his  power,  the  children  of  the  first  marriage 
should  take  the  fund  equally  between  them,  if  he 
did  not  otherwise  apportion  it  amongst  them ; 
that,  upon  there  being  issue  of  the  second  mar- 
riage S.'s  power  of  appointment  was  gone,  and 
that  the  children  of  both  marriages  were  enti- 
tled to  the  fund  equally  between  them,  as  one 
class.  Ib. 

S.,  entitled  to  a  lease  for  lives,  by  lease  and  re- 
lease of  the  oth  of  March,  1833,  in  consideration 
of  love  and  affection  for  his  eldest  son,  I.,  and 
in  order  to  advance  him  in  life  and  to  entitle  him 
to  a  wife  and  fortune  "  now  in  contemplation, 
conveyed  the  lands  to  I.  and  his  heirs.  This  deed 
was  executed  by  S.  and  I.,  and  was  registered  by 
S.  nine  months  afterwards;  but  S.  retained  it  in 
his  possession,  and  with  the  assent  of  the  son  con- 
tinued to  his  death  to  act  as  owner  of  the  lands. 
S.  by  his  will  devised  all  such  real,  freehold,  and 
personal  property  of  which  he  should  die  seised 
or  possessed  to  I.,  "  in  case  he  shall  recover 
from  his  present  illness,"  and  appointed  E.  his 
residuary  legatee.  There  was  no  particular  mar- 
riage in  contemplation  when  the  conveyance  of 
1833  was  executed.  I.  survived  the  testator,  and 
afterwards  died  of  the  illness  with  which  he  was 
afflicted  when  the  testator  made  his  will: — Held, 
first,  that  the  conveyance  of  1833  was  not  condi- 
tional, executed  for  a  specific  purpose  which  had 
not  been  performed,  and  that  on  its  execution  the 
legal  estate  was  vested  in  I.  Alleune  v.  Allevne 
Id.  544. 

Held,  secondly,  that  the  estate  was  not  divested 
by  the  son  not  afterwards  marrying.  Ib. 

Held,  thirdly,  that  the  circumstances  of  the  case 
did  not  establish  a  trust  for  S.  Ib. 

Semble,  that  the  true  construction  of  the  devise 
to  I.  is,  that  it  is  a  gift  to  him,  in  case  he  did  not 
die  from  his  then  present  illness  in  the  lifetime  of 
the  testator.  Ib. 

By  articles  executed  in  consideration  of  mar- 
riage and  the  fortune  of  the  wife,  it  was  agreed  that 
the  trustees  of  a  money  fund  after  the  decease  of 
the  husband  should  pay  the  residue  of  the  interest, 
and  also  the  principal  sum  (subject  to  an  annuity 
by  way  of  jointure  to  the  wife)  to  the  issue  of  the 
marriage  in  such  shares  and  proportions,  or  to 
any  one  or  more  of  them  in  exclusion  of  the  others 
of  them,  as  the  husband  should  by  deed  or  will 
appoint,  and  in  default  of  appointment  to  all  the 
issue  in  equal  shares,  to  such  of  said  issue  as 
should  be  sons  at  twenty-one,  and  to  such  of  them 
s  should  be  daughters  at  twenty-one  or  marriage  ; 
and  that  power  should  be  given  to  pay  towards 
the  advancement  of  any  of  said  issue  any  sum  not 


exceeding  one  half  of  the  principal  sum  belonging 
to  such  child  respectively,  and,  in  case  there 
should  be  no  issue,  or  all  such  issue  should  die 
in  the  lifetime  of  the  husband,  then  that  the  en- 
tire of  the  trust  funds  subject  to  the  jointure 
should  vest  and  be  assigned,  and  go  to  the  hus- 
band, his  heirs,  executors,  &c.,  absolutely,  for  his 
and  their  sole  use  and  benefit;  and  it  was  further 
agreed,  that  a  regular  deed  of  settlement  should 
be  executed,  which  should  contain  the  several 
clauses  and  covenants  in  such  cases  usual  and 
proper: — Held,  first,  that  the  word  "issue"  in 
the  articles  was  to  be  read  "  children."  Roche  v. 
Roche,  Id.  561. 

Held,  secondly,  that  the  settlement  ought  to 
contain  clauses  vesting  the  shares  of  the  sons  in 
them  at  twenty-one,  and  of  the  daughters  in  them 
at  twenty-one  or  marriage;  and  also  clauses  of 
survivorship  and  accruer  of  the  shares  of  sons 
dying  under  twenty-one,  and  of  daughters  dying 
under  that  age  without  having  been  married,  in 
favour  of  the  surviving  or  other  children.  Ib. 

Held,  thirdly,  that  the  husband  was  entitled  to 
the  fund,  either  in  the  event  of  his  surviving  all 
his  children,  or  of  no  child  attaining  a  vested  in- 
terest therein,  and  that  the  settlement  ought  to 
contain  clauses  accordingly.  Ib. 

B.,  in  consideration  of  22751.  assigned  an  annu- 
ity upon  her  own  life,  charged  upon  the  estates  of 
X.  to  A.,  and  covenanted  for  the  payment  of  it. 
The  deed  contained  a  clause  empowering  B.  to 
determine  and  revoke  the  assignment  upon  re- 
payment of  the  principal  sum  of  22757.,  and  dis- 
charge of  all  arrears  of  the  annuity,  "  and  all 
aroportion  of  such  annual  and  increased  premium 
as  after  mentioned,  to  be  paid  by  A.  to  the  Hope 
Assurance  Company,  if  any  shall  be  so  paid:" 
Provided  that,  whereas  A.  had  assured,  or  agreed 
to  assure,  the  life  of  B.  for  the  sum  of  22751.,  the 
annual  premium  for  which  was  payable  in  advance 
at  the  beginning  of  each  year,  it  was  agreed,  that, 
f  such  above-mentioned  redemption  should  take 
>lace  at  any  time  after  the  premium  should  have 
)een  paid  for  the  then  current  year,  then  B.  would 
repay  to  A.,  at  the  time  of  such  redemption,  the 
'nil  proportion  of  such  premium  which  should  be- 
ong  to  such  part  of  the  current  year  as  should  be 
;hen  unexpired,  whether  B.  should  require  the 
>olicy  of  assurance  to  be  assigned  to  her  or  not. 
And  B.  covenanted  to  repay  A.  all  extraordinary 
jxpenses  of  insurance  occasioned  by  her  going 
beyond  Europe.  A.  effected  a  policy  of  assurance 
on  the  life  of  B.  for  22757.:— Held,  that  B.  was 
entitled,  upon  repurchase  of  the  annuity,  to  an 
assignment  of  the  policy.  Williams  v.  Atkyns, 
Id.  603. 

A.  and  B.  having  a  joint  of  power  of  revocation 
and  new  appointment,  by  deed  and  fine,  reciting 
an  agreement  that  A.  should  in  manner  therein- 
after mentioned  secure  to  B.  payment  within 

welve  months  of  the  principal  sum  of  12,0007., 
ind  the  interest  of  a  sum  of  80007.,  irrevocably 

evoked  the  uses  of  the  former  settlement,  and 
ippointed  the  lands  to  trustees  for  a  term  of  550 
years,  upon  trust,  as  soon  as  conveniently  might 
je  (but  with  the  consent  in  writing  of  A.,  if  du- 

mg  or  within  twelve  months  from  the  date  of  the 
deed,  and  afterwards  of  their  own  authority)  to 

aise  20,0007.  by  sale  or  mortgage,  provided  that, 
f  the  20,0007.  thereinbefore  directed  to  be  raised 
vithm  twelve  months  should  not  within  or  at  the 

xpiration  of  that  time  be  raised,  or  if  A.  should 

le  before  the  20,0007.  should  be  actually  raised, 
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then  the  deed  and  every  clause  and  thing  therein 
should  be  void,  and  the  fine  should  enure  to  con- 
firm the  several  estates  and  interests  in  the  lands, 
subsisting  immediately  before  the  execution  of  the 
deed  of  revocation  : — Held,  upon  the  whole  deed, 
that  the  money  was  to  be  raised  within  twelve 
months,  and  that  if  it  were  not  raised  within  that 
time,  or  A.  should  die  before  it  was  raised,  and 
within  the  twelve  mouths,  the  deeds  should  be 
void.  Lord  Langford  v.  Little,  Id.  613. 

The  money  not  having  been  raised  within  the 
time, — Held,  that  the  old  uses,  including  the  power 
of  revocation,  revived.  Ib. 

The  ultimate  limitation  of  the  use  in  the  former 
settlement  was  to  A.  in  fee.  After  the  expiration 
of  the  twelve  months,  A.  made  his  will,  devising 
all  his  estates;  and  after  the  execution  of  the  will, 
A.  and  B.  revoked  the  uses  of  the  settlement,  and 
limited  the  use  to  A.  in  fee.  The  deed  revoking 
the  uses  of  the  settlement  operates  as  a  revocation 
of  the  will.  Ib. 

The  will  was  made  before,  and  the  deed  of  re- 
vocation after,  the  1  Viet.  c.  26  : — Held,  that  the 
reversion  in  fee  of  which  the  devisor  was  seised 
at  the  time  of  his  decease  did  not  pass  by  his  will. 
Ib. 

A  sum  of  money,  the  property  of  the  intended 
husband,  was  vested  in  trustees,  upon  trust,  du- 
ring the  joint  lives  of  husband  and  wife  to  pay  the 
interest  to  the  husband,  and  after  his  decease  to 
permit  the  wife  during  her  life  to  receive  same, 
subject,  however,  to  the  control  and  limitations  as 
the  husband  should  by  will  appoint  amongst  the 
issue  of  the  marriage  living  or  likely  to  come  forth  ; 
and  in  default  of  such  issue,  or  of  such  will,  to 
the  wife  for  her  life,  and  after  her  decease,  as  she 
should  appoint  amongst  such  of  the  issue  as 
should  be  then  living,  and  in  default  of  appoint- 
ment, equally,  and  if  no  issue  living  at  the  death 
of  the  wife,  over.  The  wife  died  leaving  the  hus- 
band and  several  issue  of  the  'marriage  her  sur- 
viving. The  husband  is  not,  in  the  events  which 
happened,  entitled  to  the  trust  fund  for  his  own 
benefit.  Smith  v.  Doolan,  Id.  747. 

G.  S.,  being  seised  in  fee  in  possession  of  X., 
and  of  a  remainder  in  fee  expectant  on  the  death 
of  I.  in  Z.,  upon  his  marriage  charged  X.  and  Z. 
with  a  jointure;  and  it  was  provided,  that,  during 
the  life  of  I.  the  jointure  should  be  borne  by  X., 
and  that  if  I.  should  die  in  the  life  of  the  wife, 
which  happened,  the  jointure  should  issue  out  of 
Z.,  and  no  part  of  it  out  of  X.  X.  was  settled  on 
the  issue  of  the  marriage,  and  Z.  was  limited  to 
G.  S.  and  his  heirs  ;  and  it  was  provided,  that  upon 
G.  S.  charging  other  lands  of  his  with  the  jointure, 
the  lands  of  X.  and  Z.  should  be  discharged  there- 
from. And  G.  S.  covenanted  to  charge  3000/.  for 
children's  portions,  and  that  it  should  be  the  first 
charge  on  all  property  of  which  he  should  die 
seised  or  possessed,  and  have  priority  over  all 
other  charges  thereon  : — Held,  first,  that,  as  be- 
tween the  lands  ofX.  and  Z.,  the  lands  of  Z.  were 
bound  to  indemnify  the  lands  of  X.  against  the 
jointure.  Sullivan  v.  Sullivan,  Id.  769. 

Held,  secondly,  that  the  3000/.  being  a  charge 
upon  such  property  only  of  G.  S.  as  he  died  seised 
or  possessed  of,  it  became  on  his  decease  a  charge 
upon  X.,  and  was  puisne  to  the  jointure.  Ib. 

A.  B.,  a  married  woman,  conveyed  her  separate 
estate  to  C.  b.,  in  trust,  to  sell  &c.,  and  pay  a  debt 
due  to  him  from  her,  and  further  advances,  not 
exceeding  in  the  whole  400/.,  and  to  hold  the  sur- 
plus for  her  separate  use.  C.  D.  afterwards  made 


further  advances  far  exceeding  the  limit,  part  of 
which  was  paid  upon  bills  drawn  on  him  by  A.B., 
with  directions  "  to  charge  the  same  to  the  account 
of"  her  separate  estate: — Held,  that  C.  D.  was 
not  entitled  to  appropriate  his  receipts,  in  the  first 
place,  in  payment  of  the  advances  not  covered  by 
the  security ;  the  Court  considering  that  C.  D.'s 
receipts  could  not  be  considered  as  indefinite  pay- 
ments ;  that  he  had  them  only  for  the  purpose  of 
paying  off  the  charge,  and  afterwards  for  A.  B.'s 
separate  use  ;  and  that,  upon  the  true  construction 
of  the  instruments,  C.  D.  was  bound  to  apply  the 
separate  estate  which  he  received  in  satisfaction  of 
the  charge,  and  could  only  consider  the  surplus 
after  such  satisfaction  as  subject  to  the  disposition 
of  C.  D.,  or  liable  to  such  ordinary  lien  as  he  might 
acquire  by  advancing  money  to  her.  Smith  v. 
Smith,  9  Beav.  80. 

In  1816  A.  mortgaged  an  estate  to  B.,  and  cove- 
nanted to  pay  the  mortgage  money  ;  and  in  July, 
1817,  A.,  and  B.  as  his  surety,  conveyed  the  pro- 
perty to  C.,  on  trust,  to  sell  and  pay,  first,  a  debt 
due  from  A.  to  C.,  which  A.  and  B.  also  covenanted 
to  pay;  and,  secondly,  to  pay  B.'s  debt.  In 
August  following,  A.  executed  to  B.  an  equitable 
charge  on  other  property.  In  1834,  C.  sold  the 
estate,  and  applied  the  produce  in  part  payment 
of  his  demand.  In  1S42,  a  bill  was  filed  by  B. 
against  A.  to  realize  the  equitable  charge  : — Held, 
that,  until  the  trust  of  the  deed  of  July,  1817,  was 
exhausted  in  1834,  the  covenant  in  the  deed  of 
1816  subsisted  wholly  unaffected  by  time  ;  that  the 
debt  and  the  personal  remedy  to  recover  it  sub- 
sisted at  the  time  the  bill  was  filed,  and  that  the 
equitable  charge  was  therefore  then  operative. 
Bennett  v.  Cooper,  Id.  252;  10  Jur.  507;  15  Law 
J.,  Chanc.,  315— M.  R. 

A  settlement  directed  the  trustees,  immediately 
after  the  decease  of  the  survivor  of  the  husband 
and  wife,  to  transfer  a  fund  unto  and  amongst  all 
and  every  the  son  and  sons,  daughter  and  daughters 
of  the  husband  and  wife,  and  the  children  of  such 
son  and  sons,  daughter  and  daughters,  in  case 
any  of  them  should  be  dead  leaving  issue,  share 
and  share  alike  ;  but  the  child  or  children  of  such 
of  the  said  sons  and  daughters  as  should  be  thea 
dead,  were  to  be  only  entitled  to  a  parent's  share; 
and  in  case  there  should  be  no  child  or  children 
of  the  husband  and  wife  living  at  the  death  of  the 
survivor  of  them,  then  in  trust  to  transfer  the  fund 
to  the  survivor,  his  or  her  executors,  &c.  There 
were  three  children  of  the  marriage,  but  they  all 
died  before  either  of  their  parents  ;  two  of  them 
left  children,  some  of  whom  survived  both  their 
grandfather  and  their  grandmother: — Held,  that 
the  surviving  grandchildren  were  entitled  to  the 
fund.  Green  v.  Bailey,  14  Sim.  635. 

Trustees  of  a  settlement  were  to  stand  possessed 
of  the  trust  fund  (consisting  of  twelve-fifteenths  of 
a  larger  fund)  in  trust,  as  to  one  share  for  the 
settlor's  daughter,  A.,  for  her  life,  and  then  for 
her  children,  who  were  to  take  vested  interests, 
if  sons  at  twenty-one,  and  if  daughters,  at  twenty- 
one  or  marriage  :  and  if  A.  should  have  no  chil- 
dren who  should  live  to  attain  a  vested  interest  in 
the  fund,  then  to  stand  possessed  of  the  share 
so  given  to  A.  and  her  children,  in  trust,  as  to 
one  moiety  for  the  settlor's  daughter  B.,  and  her 
children,  and  as  to  the  other  moiety  for  his 
daughter  C.  and  her  children,  under  the  same 
limitations  and  restrictions  to  which  the  gift  to  A. 
and  her  children  had  been  subjected.  Then  fol- 
lowed similar  dispositions  of  the  remainder  of  the 
trust  fund  in  favour  of  B.  and  her  children,  and 
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C.  and  her  children,  with  limitations  over  of  each 
share  (in  the  event  of  either  B.or  C.  dying  without 
leaving  children  who  should  attain  a  vested  in- 
terest) to  the  other  two  daughters  and  their  chil- 
dren in  moieties  as  before;  but  in  case  there 
should  not  be  any  child  or  children  of  A.,  B.,  and 
C.,  who  should  live  to  gain  a  vested  and  trans- 
missible interest  in  the  said  twelve-fifteenth  parts, 
or  any  part  thereof,  under  and  by  virtue  of  the 
settlement,  then  the  trustees  were  to  pay,  assign, 
and  transfer  the  whole  of  the  said  twelve-fifteenth 
parts  unto  the  next  of  kin  of  the  settlor.  The  set- 
tlor died,  having  by  his  will  made  A.,  B.,  and  C. 
his  residuary  legatees.  After  his  death  C.  died 
without  issue.  Then  B.  died  without  issue,  leav- 
ing A.  surviving  her,  who  had  two  children,  one 
of  whom,  a  daughter,  was  married  : — Held,  that 
A.  having  a  child  who  had  lived  to  gain  a  vested 
and  transmissible  interest  in  the  fund,  was  not  en- 
titled to  any  portion  of  it  under  the  limitation  to 
the  "  next  of  kin"  of  the  settlor;  consequently, 
that  so  much  of  the  fund  as  did  not  pass  under 
the  limitations  other  than  that  to  the  next  of  kin, 
resulted  to  the  settlor,  and  passed  under  his  will 
to  his  residuary  legatees.  Westwood  v.  Slater,  1 
De  G.  &  S.  1. 

E.  D.,  by  settlement,  declared  that  trustees 
should  stand  possessed  of  4,000/.,  as  to  a  moiety, 
for  his  daughter,  A.  J.  D.,  and  her  children  ;  and 
as  to  the  other  moiety,  for  his  other  daughter,  H. 
D.,  and  her  children  ;  and  that  if  both  A.  J.  D.  and 
H.  D.  should  die  without  leaving  issue  living  at  the 
time  or  respective  times  of  their  decease,  then  that 
the  trustees  should  divide  the  trust  monies  among 
the  personal  representatives  of  E.  D.  in  a  legal 
course  of  administration.  Both  daughters  died 
•without  having  been  married.  E.  D.  did  not  leave 
a  widow: — Held,  that  the  persons  intended  to  be 
benefited  were  the  next  of  kin  of  E.  D.  living  at 
his  death.  Wilson  v.  Pilkington,  11  Jur.  537;  16 
Law  J.,  Chanc.,  169— V.  C.  B. 

Testator  by  his  will   devised  real  estates  to  his 
son-in-law  J.  R.  for  life,  remainder  to  his  daughter 
Mrs.  R.  for  life,  remainder   to  the  first  and  every 
other  son  of  his  daughter  in  tail  male,  remainder 
to  the  daughters  of  his  said  daughter  in  tail  gene- 
ral, with  cross  remainders  between  them,  remain- 
der in  default  of  such   issue  to  the   appointees  o 
his  said  daughter.     By  deed-poll,  dated  1841,  the 
daughter  of  the  testator,  after  reciting  accurately 
the  limitations  of  his  will,  and  that  there  was  no 
issue  of  her  body,  and  that  she  was  desirous  of  ex- 
ercising the   power  given  to  her  by  the  will,  ap- 
pointed, that,  from  and  after  the  decease  of  the 
survivor  of  herself  and  husband  J.  R.,  and  there 
being  a  failure  of  issue  of  herself,  the  devised  pre 
raises  should  go  to  the  plaintiff  in  fee.     Upon  bil 
by  the  plaintiff  for  the  specific   performance  of  a 
contract  for  the  sale  of  the  premises  : — Held,  tha 
the  words  "  and  there  being  a  failure  of  issue"  in 
the  deed-poll  must  be  considered  as  referring  t 
the  limitations  in  the   recited  will,  and  be  con 
strued  as  "  upon   failure  of  such    issue"  as  wen 
provided  for  by  the  will.     Eno  v.  Eno,  11  Jur.  746 
16  Law  J.,  Chanc.,  358— V.  C.  W. 

By  a  marriage  settlement  certain  funds  wer 
settled  by  the  husband  and  wife  respectively,  am 
in  default  of  issue  a  power  of  appointment  by  deei 
or  will  over  their  respective  fortunes  was  given  t 
the  husband  and  wife  respectively ;  and  in  defaul 
of  appointment,  their  respective  fortunes  were  t 
go  to  their  respective  next  of  kin  or  personal  re 
presentatives,  in  a  due  course  of  administration 
according  to  the  statute  of  distribution.  Ther 


vas  no  issue  of  the  marriage,  and  the  husband  died 
n  the  wife's  lifetime,  having  made  a  will  disposing 
f  his  general  personal  estate  : — Held,  that  the 
und  settled  by  him  did  not  pass  by  his  will,  but 
hat  his  next  of  kin  were  entitled  to  it,  and  that 
he  wife  did  take  a  widow's  share  under  the  statute. 
ilner  v.  Leech,  11  Jur.  859 — R. 

0.  B.,  on  the  marriage  of  his  daughter,  E., 
:ovenanted  with  J.  L.,  her  intended  husband,  to 
Day  him  1500/.  for  the  present  portion  of  his 
laughter;  and  further,  that,  if  he  should  give  a 
arger  portion  or  fortune  to  his  daughter  on  her 
narriage  or  otherwise,  his  executor  or  administra- 
or  should  pay  or  deliver  to  J.  L.,  his  executors  or 
administrators,  in  money  or  value,  such  further 
3r  other  sum  or  property  as  would  be  equal  with 
he  portion  or  fortune  given  to  S.  On  the  mar- 
•iage  of  S.,  a  portion  of  15007.  was  given  to  her 
>y  0.  B.,  and,  by  his  will,  O.  B.  gave  her  his  fur- 
niture and  a  life  interest  for  her  separate  use  in 
certain  freehold  and  leasehold  property  ;  and  he 
charged  his  real  and  personal  estate  with  payment 
of  his  debts: — Held,  that  the  life  interest  in  the 
reehold  and  leasehold  property  was  an  additional 
jortion  or  fortune  within  the  meaning  of  the 
;ovenant,  but  that  the  furniture  was  not ;  and 
;hat  the  obligation  under  the  covenant  was  a  debt 
within  the  meaning  of  the  charge  of  debts  con- 
tained in  the  testator's  will.  Eardley  v.  Owen, 
Id.  1047— M.  R. 

Household  furniture  and  effects  held  not  to 
pass  under  the  words  "  fixtures  and  fittings  up." 
Simmons  v.  Simmons,  12  Jur.  8 — V.  C.  W. 

A.,  tenant  for  life,  in  consideration  of  500?., 
granted  an  irredeemable  annuity  of  647.  19s.  2rf.  to 
B.,  for  her  life,  to  be  issuing  out  of  the  lands; 
and,  in  order  the  more  effectually  to  secure  B.  in 
the  payment  of  the  said  annuity,  and  in  the  re- 
payment of  said  sum  of  5007.,  A.  assigned  to  B.  a 
policy  upon  his  life  for  5001.,  to  hold  as  her  pro- 
perty for  ever  ;  and  it  was  agreed,  that,  as  soon  as 

A.  should   give   unexceptionable  security  for  the 
payment  of  the  annuity,  B.  should  be  entitled  to 
receive  the  sum  of  50?.  only  in   every  year,  the 
sum  of  147.  19s.  2d.  being  the  insurance  of  A.'s 
life  from  him  to  her  ;  which  last-mentioned  sum 
was  annually  to  be  paid  by  B.  out  of  the  annuity 
of  647.  19s.   2d.,    until    such    security   should   be 
given.      No    such    security  was  given.     B.  died, 
having  been  paid  all  the  arrears  of  the  annuity  ; 
then  A.  died  : — Held,  that  the  representatives  of 

B.  were  entitled  to  the  sum  insured. 
Waldron,  3  J.  &  L.  214. 

A.,  tenant  for  life,  remainder  to  his  son  B.  in 
tail.  A.  and  B.  execute  a  deed,  whereby,  after 
reciting  an  agreement  between  them  that  A. 
should  grant  to  B.  and  his  assigns  an  annuity  of 
1001.,  chargeable  upon  the  lands,  payable  during 
the  lives  of  A.  and  B.,  and  the  survivor  of  them, 
and  that,  in  consideration  thereof,  A.  should  have 
power  to  charge  said  lands  with  1000/.,  with  in- 
terest from  his  death,  for  his  own  benefit,  but  not 
to  be  raised  or  paid  till  two  years  after  his  death, 
— A.  and  B.  declared  the  uses  of  a  recovery  suf- 
fered by  them  to  be,  that  B.  and  his  assigns  should, 
during  the  lives  of  A.  and  B.,  and  the  survivor  of 
them,  receive  thereout  an  annuity  of  1001.,  with 
the  usual  powers  of  distress  and  entry  in  case  of 
non-payment  thereof;  and,  subject  thereto,  to  the 
use  of  A.  for  life;  and,  after  his  decease,  to  the 
use  of  B.  in  tail :  and  A.  was  thereby  empowered 
to  charge  the  lands  with  10007.,  with  interest  from 
his  death,  to  be  disposed  of  as  he  should  appoint 
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amongst  his  younger  children.  A.  died,  having 
exercised  his  power,  leaving  B.  and  several 
younger  children  surviving:  —  Held,  that  the 
1000/.,  was  a  charge  on  the  lands  in  priority  to 
B.'s  annuity.  Mills  v.  Mills,  3  J.  &  L.  242. 

By  a  marriage  settlement  a  fund  was  limited  to 
the  husband  for  life,  with  remainder  to  his  wife 
absolutely,  if  she  survived;  but  if  she  predeceased 
him,  then  for  all  the  children  of  the  marriage,  in 
such  shares  as  she  should  appoint;  and  if  there 
should  be  no  issue  of  the  marriage  living  at  her 
death,  upon  trust  as  she  should  appoint  generally  ; 
and,  in  default,  to  the  husband  absolutely;  but 
there  was  no  express  gift  to  the  children  in  default 
of  appointment.  The  husband  survived,  and  there 
were  children  living  : — Held,  that  such  children, 
notwithstanding  the  mother  never  appointed,  were 
entitled  to  the  fund.  Fenwick  v.  Greenwell,  10 
Bea.  412. 

By  a  voluntary  settlement  made  by  D.  K.  on  his 
daughters,  E.  S.  and  J.  H.,  after  reciting  an  in- 
tention to  make  a  provision  for  them  and  their 
respective  children,  he  settled  6000/.  stock  on  his 
daughter  E.  S.  for  life,  and  after  her  decease,  upon 
trust,  if  there  should  be  but  one  child  of  the  said 
E.  S.  then  living,  that  the  stock  should  be  a  vested 
interest  in  such  child  at  twenty-one  ;  and  if  there 
should  be  two  or  more  such  children,  then  the 
stock  was  to  be  divided  amongst  such  two  or  more 
children  equally  at  twenty-one : — Held,  that  a 
daughter  who  married  and  attained  twenty-one, 
but  died  in  her  mother's  lifetime,  was  not  entitled 
to  a  share  of  the  fund.  Skipper  v.  King,  12  Jur. 
209— R.  Affirmed  by  the  L.  C.,  12  Jur.  570. 

By  a  settlement  the  trusts  of  a  sum  of  stock 
were  declared  to  be  for  A.,  B.,  C.,  D.,  E.,F.,  and 
G.,  equally,  with  a  proviso  added,  that  the  shares 
of  females  should  not  be  transferred  to  them  on 
their  attaining  twenty-one,  but  should  be  invested, 
and  the  income  be  paid  to  them  for  life  for  their 
separate  use.  And  after  the  death  of  each  such 
female,  the  trustees  should  stand  possessed  of  her 
share  for  such  persons  as  she  should  by  will  ap- 
point; and,  in  default  of  appointment,  for  the 
executors  or  administrators,  or  other  the  personal 
representative  or  representatives  of  such  female. 
On  the  marriage  of  one  of  the  cestuis  que  trust, 
her  share  was  transferred  to  trustees,  upon  trusts 
declared  by  deed  to  be  for  the  wife  for  life,  then 
for  the  husband  for  life,  and  then  for  the  children 
of  the  marriage;  and,  if  the  wife  survived  her 
husband,  and  there  were  no  children  of  the  mar- 
riage, then  upon  such  trusts  as  the  wife  should  by 
deed  or  will  appoint.  The  wife  survived  her  hus- 
band, and  there  being  no  child,  she  by  deed 
appointed  the  fund  to  herself:  —  Held,  that  she 
was  entitled  to  have  the  same  transferred  to  her- 
self. St.  John  v.  Gibson,  12  Jur.  373;  17  L.  J., 
Chanc.,  95— V.  C.  B. 

By  a  deed  of  1814,  certain  estates  in  Yorkshire 
were  settled  to  such  uses,  &c.  as  A.  should  ap- 
point; and,  in  default  of  appointment,  to  A.  for 
life,  remainder  to  T.  S.  and  R.  S.  to  preserve  con- 
tingent remainders,  remainder  to  B.  for  life,  re- 
mainder to  T.  S.  and  R.  S.  to  preserve  remainders 
to  the  first  or  other  sons  of  B.  in  tail,  &c.,  remain- 
der to  A.  in  fee.  And  after  leasing  and  other 
powers  therein  contained,  powers  of  sale  and 
exchange,  at  the  request  of  A.  during  his  life,  and 
after  his  death  at  the  request  of  B.,  were  given  to 
the  said  T.  S.  and  R.  S.,  and  the  survivor  of  them, 
and  the  executor  or  administrator  of  such  survivor; 
then  came  powers  for  A.  during  his  life  to  appoint 
new  trustees,  and  a  similar  power  to  B.  after  A.'s 
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death.  By  a  deed  of  1819,  A.,  reciting  that  he 
was  desirous  that  R.  and  M.  should  be  trustees  of 
the  several  trusts  and  powers  in  the  last-mentioned 
deed,  in  the  place  of  T.  S.  and  R.  S.,  did,  by  vir- 
tue of  his  overriding  power,  direct  and  appoint 
that  the  said  estates  should  remain  to  the  uses, 
and  subject  to  the  powers,  &c.,  which  would  then 
be  subsisting  under  the  last-mentioned  deed,  if  the 
names  of  the  said  R.  and  M.  had  been  inserted, 
instead  of  the  names  of  said  T.  S.  and  R.  S.  By 
a  deed  of  1830,  made  between  A.  of  the  one  part, 
and  B.  of  the  other,  reciting  the  said  deed  of  1814, 
but  not  that  of  1819,  and  reciting  that  A.  was  de- 
sirous of  relinquishing  his  life  estate,  so  that  B. 
might  take  an  immediate  estate  for  life,  A.  directed 
and  appointed  that  the  said  estates  should  from 
thenceforth  remain  to  the  following  uses,  trusts, 
intents,  and  purposes,  to  the  use  of  B.  for  life, 
remainder  to  the  use  of  R.  and  M.,  to  preserve 
contingent  remainders.  "  And  after  the  decease 
of  B.,  the  said  lands,  &c.  should  be,  remain,  and 
continue  to  the  several  uses  and  estates,  and  upon 
the  several  trusts,  intents,  and  purposes,  and  with, 
under,  and  subject  to  the  several  powers,  provi- 
soes, declarations,  and  agreements  as  were  ex- 
pressed and  declared  of  and  concerning  the  same 
hereditaments  in  and  by  the  said  deed  of  1814, 
ulterior  to  the  limitations  therein  for  the  respec- 
tive lives  of  the  said  A.  and  B."  The  substituted 
trustees,  at  the  request  of  B.,  entered  into  a  con- 
tract for  sale  of  the  said  estates.  The  purchaser 
objected  that  the  power  of  sale  was  gone  : — Held, 
upon  a  bill  for  specific  performance,  that  the 
power  of  sale  was  still  subsisting  ;  and  that  the 
expression  in  the  deed  of  1830,  "  ulterior  to  the 
limitations  therein  for  the  respective  lives  of  the 
said  A.  and  B,"  meant  ulterior  in  point  of  posi- 
tion in  the  deed,  and  not  ulterior  in  point  of  time. 
Morgan  v.  Rutson,  12  Jur.  813;  17  L.  J.,  Chanc., 
419— V.  C.  E. 

In  a  marriage  settlement,  reciting  that  it  had 
been  agreed  that  all  such  personal  estate  as  the 
intended  wife  might  at  any  time  during  her  cover- 
ture with  the  intended  husband  become  entitled 
to  should  be  settled  as  therein  mentioned,  the  in- 
tended husband  and  wife  covenanted  with  the 
trustees  that  all  and  singular  the  personal  estate  to 
which  the  intended  wife  should  at  any  time  or 
times  during  her  coverture  become  entitled  should 
be  settled  upon  certain  trusts.  At  the  time  of  the 
marriage,  the  lady,  unknown  to  the  husband  and 
trustees,  was  entitled  to  a  sum  of  money  abso- 
lutely. The  marriage  took  effect,  and  the  hus- 
band filed  a  bill  against  the  trustees,  to  whom  the 
money  had  been  paid,  praying  a  declaration  that  it 
was  not  subject  to  the  trusts  of  the  settlement. 
The  trustees  demurred  for  want  of  equity  ,  but  the 
demurrer  was  overruled.  Otter  v.  Melvil,  12  Jur. 
845;  17  L.  J.,  Chanc.,  345— V.  C.  B. 

By  a  marriage  settlement,  certain  property  was 
vested  in  trustees,  upon  trust,  during  the  life  of  the 
wife,  to  pay  and  apply  the  proceeds  as  she  should, 
from  time  to  time,  by  any  writing,  appoint ;  and  in. 
default  of  appointment,  into  her  own  hands  for  her 
separate  use ;  and  after  her  decease,  to  pay  an  an- 
nuity out  of  the  trust  property  to  the  husband,  and 
subject  thereto;  and  the  trust  monies  and  all  an- 
nual produce  and  yearly  rents  which  might  be 
unapplied,  were  to  remain  upon  the  trusts  thereby 
declared.  The  wife  died  before  the  husband,  and 
by  her  will  gave  all  the  money  which  might  be  in 
the  house  at  her  decease,  as  well  as  any  other 
savings  which  she  might  have  made  out  of  her 
separate  estate,  to  her  husband: — Held,  that  888/. 
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found  in  the  house  at  the  death  of  the  wife,  am 
being  portion  of  the  income  of  the  settled  property 
would  go  to  the  husband;  but  that  20497.,  othe 
portion  of  the  same  income,  and  which  was  in  th< 
hands  of  the  bankers,  in  the  names  of  the  trustees 
did  not  pass  to  the  husband,  but  was  subject  to  th< 
ulterior  trusts  of  the  settlement.  Johnstons  v 
Lumb,  15  Law  J.,  N.  S.,  V.  C.,  386. 

The  owner  of  estates  in  the  counties  Oxford  anc 
Berks,  covenanted  on  his  marriage  to  convey  such 
part  of  them  to  trustees  as  should  be  of  the  annua 
value  of  9001. ,  to  the  use  of  himself  for  life,  with 
remainder  to  the  use  and  intent  that  his  intendec 
wife  should  yearly  receive  for  her  jointure  S007. 
to  be  charged  upon  the  same  hereditaments.  The 
settlor,  not  having  made  any  settlement  in  pursu- 
ance of  the  covenant,  by  his  will,  confirming  the 
settlement,  devised  his  estates  in  the  counties  o 
Oxford  and  Berkshire  to  his  wife  for  life.  He 
afterwards,  by  deed,  revoked  his  will  as  to  the 
estates  in  Oxfordshire,  which,  consequently,  on 
his  death  descended  to  his  heir-at-law.  The 
jointress  insisted  that  she  was  entitled  to  the 
Berkshire  estate  for  her  life,  free  from  any  con- 
tribution towards  her  jointure,  and  that  the  Ox- 
fordshire estate  was  exclusively  liable  to  satisfy 
the  covenant.  But  it  was  held,  that  as  no  inten- 
tion to  benefit  the  jointress,  to  the  extent  for  which 
she  contended,  appeared  on  the  face  of  the  will, 
the  two  estates  were  liable  to  contribute  rateably 
to  the  satisfaction  of  the  covenant.  Eyre  v.  Green, 
2  Coll.  C.  C.  527. 

By  an  indenture  made  in  contemplation  of  mar- 
riage, certain  leasehold  property  belonging  to  the 
intended  wife  was  conveyed  to  trustees  on  certain 
trusts  ;  and  the  trusts  of  a  sum  of  stock,  also  be- 
longing to  the  intended  wife,  which  had  been 
transferred  into  the  names  of  the  trustees,  were 
declared.  The  marriage  did  not  take  effect;  and 
soon  after  the  date  of  the  indenture,  the  lady  mar- 
ried another  person.  In  a  suit  instituted  by  the 
husband  and  wife  against  the  trustees,,  it  was 
ordered  that  the  leasehold  property  should  be  con- 
veyed to  the  husband,  and  the  stock  transferred 
into  his  name.  Thomas  v.  Brennan,  15  Law  J., 
N.  S.,  420— V.  C.  K.  B. 

A.  B.,  being  under  an  obligation  to  make  a 
settlement  on  his  wife,  by  deed,  expressed  to  be 
made  in  order  to  make  such  provision,  conveyed 
property  to  trustees,  in  trust  to  permit  him  and 
his  assigns  to  receive  the  dividends  "  to  and  for 
his  and  their  own  entire  use  and  benefit,  during 
the  joint  lives  of  himself  and  his  wife;"  and  in 
case  A.  B.  survived  his  wife,  then,  in  trust,  after 
her  death,  to  assign  it  to  him,  "  his  executors,  ad- 
ministrators, and  assigns,  to  and  for  his  and  their 
own  use  and  benefit;"  but  if  his  wife  should  sur- 
vive him,  then  to  her  for  life,  and  afterwards  to 
assign  it  "  unto  the  executors  or  administrators  of 
A.  B.,  to  and  for  his  and  their  own  use  and 
benefit."  The  wife  survived :— Held,  that,  sub- 
ject to  her  life  interest,  the  fund  belonged  to  the 
next  kin  of  A.  B.,  and  not  to  his  administrator. 
Meryon  v.  Collett,  8  Beav.  386. 

Commissioners,  appointed  under  an  act  for  main- 
taining a  navigable  river,  having  applied  part  of 
the  rates  raised  for  that  purpose  in  opposing  a  bill 
in  Parliament,  which  they  deemed  to  be  injurious 
>  the  property,  were  considered  by  the  Court  as 
not  entitled  so  to  apply  the  money.  Brighton  \. 
borth,  10  Jur.  1092— V.  C.  K.  B. 

Construction— Particular  Words— I.  Assurance 
rnipany.]—Uy  marriage  settlement  the  husband 


covenanted  with  the  trustees  that  he  would  forth- 
with effect  a  policy  of  assurance  upon  his  life  with 
some  respectable  assurance  company,  for  the  sum 
of  WOOL,  and  assign  the  same  to  the  trustees.  A 
policy  of  assurance  effected  with  a  friendly  society, 
if  it  be  not  assignable,  or  if  it  be  less  beneficial 
than  a  policy  effected  with  an  ordinary  assurance 
company,  is  not  within  the  meaning  of  the  cove- 
nant, and  a  reference  was  directed  on  the  subject. 
Courtenay  v.  Courtenay,  3  J.  &  L.,  519. 

Semble,  that  a  friendly  society  is  not  an  as- 
surance company  within  the  meaning  of  such  a 
covenant ;  and  that,  if  the  covenantor  rely  upon 
an  assurance  with  a  recently  established  friendly 
society,  (supposing  such  to  be  an  assurance  com- 
pany within  the  covenant),  as  a  performance  of 
his  covenant,  he  ought  to  show  that  the  society  is 
possessed  of  capital,  and  is  solvent.  76. 

2.  Eldest  or  other  Son.] — By  a  settlement, 
15,0007.  was  directed  to  be  raised  for  the  portions 
of  the  child  and  children  of  Henry  Viscount  G.  by 
A.  his  wife,  not  being  an  eldest  son,  and  besides 
an  eldest  or  other  son  of  Henry  Viscount  G.  by  A., 
who,  at  the  death  of  Henry  Viscount  G.  and  Ed- 
mund Henry  Earl  of  L.,  his  father,  should  be 
entitled  to  the  said  estates.  The  portions  were 
to  vest  in  sons  at  the  age  of  twenty-one.  When 
the  settlement  was  executed  Henry  Viscount  G. 
had  two  sons,  viz.  Edmund  Henry  P.  and  William 
H.  T.  P.,  his  elder  and  second  sons.  Henry  Vis- 
count G.  died  in  the  lifetime  of  the  earl,  and 
Edmund  Henry  P.  became  Viscount  G.,  and  Ed- 
mund Henry  died  also  in  the  lifetime  of  the  earl. 
The  earl  then  died,  and  was  succeeded  in  the  title 
and  estates  by  William  H.  T.  P.,  who  became 
earl  of  L.  Edmund  Henry  Viscount  G.  appointed 
executors,  who  claimed  a  share  of  the  15,0007., 
on  the  ground,  that,  although  his  father,  Henry 
Viscount  G.,  was  eldest  son  at  the  time  of  the 
settlement,  yet  he  died  in  the  lifetime  of  the  earl, 
and  Edmund  Henry  Viscount  G.  had  attained 
twenty-one,  but  had  died  without  succeeding  to 
the  title.  William  H.  T.  Earl  of  L.  also  claimed 
a  share  of  the  15,0007.,  on  the  ground  that  he  had 
attained  twenty-one  while  a  younger  son,  and  be- 
fore the  death  of  his  father  and  grandfather: — 
Held,  that  neither  the  representatives  of  Edmund 
Henry  Viscount  G.  nor  William  H.  T.  Earl  of  L. 
were  entitled  to  any  share  in  the  15,0007.  Gray 
v.  Limerick  (Earl),  12  Jur.  817;  17  L.  J.,  Chanc., 
443— V.  C.  B. 

3.  Fixtures  and  Fittings-vp.] — Household   fur- 
niture  does    not   pass    under   the    description    of 
"  fixtures  and  fittings-up."     Simmons  v.  Simmons, 
6  Hare,  352 ;   12  Jur.  8. 

4.  Next  of  Kin.] — In  a  marriage  settlement  the 
ultimate  limitation  of  a  fund  provided  by  the  hus- 
band  was,   "  for  his  naxt  of  kin  or  personal  re- 
presentatives  in  a   due  course  of  administration, 
according  to  the  Statute  of  Distributions."    There 
was  a  similar  limitation,  mutatis  mutandis,  of  the 
fund  provided  by  the  wife.     The  court,  rejecting 
the  claims  of  the  husband's  executors  and  of  his 
residuary  legatee,  and  excluding  his  widow,  held, 
that   the    next  of  kin  were    entitled  to   the  fund 
provided    by    the    husband.     Kilner  v.  Leach,  10 
Bea.  362. 

5.  Personal  Representatives,  fyc.] — The  expres- 
sions  "personal  representatives"  and   "legal  re- 
Ji-esentatives"  have,  in  some  cases,  been  held  to 
je  of  identical  meaning,  but  they  are  not  necessa- 
rily so.     Kilner  v.  Leech,  10  Bea.  362. 

6.  Survivors  and  Survivor.] — By  a  settlement 
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lands  were  limited  to  trustees,  to   the  use  of  the 
settlor  for  life,  with  remainder,  subject  to  a  term 
of  ninety-nine    years,    to    the    use    of  his    three 
daughters  for  their  lives,  as   tenants  in  common ; 
with    remainder   to    trustees,    during    the   life    of 
each  daughter,  to  preserve  contingent  remainders  ; 
with    remainder,   as    to  the    share    of  each  such 
daughter  at  her  death,  to  the  use  of  her  first  and 
other   sons   successively  in    tail    male;    with  re- 
mainder, in  case  of  the  death  of  any  one  or  more 
of  the  daughters  without  issue  male,  to  the  use  of 
the  survivors  or  survivor  during   their  or  her  re- 
spectives    lives  and  life;  with  remainder,  in  like 
manner  as  to  the  original  share,  to  the  use  of  the 
first  and  other  sons  of  such  surviving  daughters  or 
daughter  in  tail  male  ;  with  remainder,  in  case  all 
the  daughters  should  die  without  issue  male,  as  to 
the  share  of  each,  to  the  use  of  the  daughters,  as 
tenants  in   common   in   tail ;  and,  in  case  one  or 
more  of  the  daughters  should  die  without  issue,  it 
was   provided,   that  the  share  or  shares  of  such 
daughter  or  daughters  should  go  to  the  use  of  the 
daughters  of  such  survivors  or  survivor,  as  tenants 
in  common  in  tail  general :  the  ultimate  remainder 
was   limited  to  the  use  of  the  settlor  in  fee : — 
Held,  that  the  limitation,  in  case  of  the  failure  of 
issue    generally  of  any    of  the  daughters,  to  the 
daughters  of  the  survivors  or  survivor,  was  a  good 
contingent  remainder,   and  not  void  for  remote- 
ness.    And  that  the  words  "  survivors  or  survivor" 
were  to  be  read  "others  or  other;"  and,  conse- 
quently, that  the  limitation  over  to  the  daughters 
of  one  of  the  settlor's   daughters  who   had  issue 
was  not  defeated  by  the  death  of  that  daughter  in 
the  lifetime    of  another,  who  subsequently  died 
without  issue,  but  that  the  limitation  took  effect 
as    a    good   cross-remainder.     Cole   v.   Sewell,  12 
Jur.  927— H.  L. 


II.  VOLUNTARY  DEED. 
Where  there  is  a  strong  evidence  of  the 


em- 


barrassment  of  the  settlor's   affairs  at  the  date  of 


will   direct  an  inquiry 
Turner,  15  Law  J.,  N. 


the  settlement,  the  court 
as  to  that  fact.  Lister  v. 
S.,  V.  C.  W.,  336. 

Under  the  46th  order  of  August,  1841,  a  debtor 
upon  a  voluntary  bond,  whose  debt  has  been 
established  before  the  Master,  is  entitled  to  pay- 
ment of  his  principal  in  preference  to  the  claim  of 
the  simple  contract-creditors  for  interest.  Ger- 
rard  v.  Dinorben  (Lord),  15  Law  J.,  N.  S.,  V.  C. 
W.,  439. 

L.,  by  a  voluntary  deed,  assigned  certain  turn- 
pike bonds  and  shares  in  public  companies  to  a 
trustee,  on  trusts  for  himself  for  life,  and,  after 
his  death,  for  his  great  nephew,  and  delivered  to 
the  trustee  the  bonds  and  share  certificates,  but 
took  no  further  steps  to  complete  the  assignment. 
It  appeared  that  the  deed  was  not  an  effectual 
transfer  of  the  property  :— Held,  that  nothing 
passed  by  the  deed,  and  that  the  personal  repre- 
sentatives of  L.  were  entitled  to  the  property. 
Searle  v.  Law,  10  Jur.  191 — V.  C.  E. 

A.  executed  a  voluntary  settlement  of  real  and 
personal  property  upon  his  wife  and  children,  and, 
a  month  afterwards,  deposited  with  the  plaintiff, 
by  way  of  mortgage,  the  title  deeds  of  part  of  the 
estates  comprised  in  the  settlement,  together  with 
mining  and  other  shares,  accompanied  with  a  me- 
morandum of  agreement  to  grant  a  mortgage,  with 
an  unqualified  power  of  sale.  A.  becoming  bank- 
rupt, the  plaintiff  filed  his  bill  against  A.,  his  as- 
signees, and  his  wife  and  children,  and  the  trustee 


of  the  settlement,  charging  that  the  settlement  was 
void  against  the  plaintiff,  under  the  27  Eliz.  c.  4, 
and  also  against  A.'s  general  creditors,  under  13 
Ehz.  c.  5.  A.  being  insolvent  at  the  time  of  the 
execution,  and  praying  a  sale  or  foreclosure, — 
Held,  that  the  settlement  was  void  as  against  the 
plaintiff,  under  the  27  Eliz.  c.  4;  and  that  the 
plaintiff,  though  an  equitable  mortgagee,  had  a 
title  to  sustain  the  suit  under  the  13  Eliz.  c.  5, 
so  far  as  to  let  in  his  specific  lien,  but,  whether 
for  the  purpose  of  distribution  amongst  the  gene- 
ral creditors,  quaere.  Lister  v.  Turner,  15  Law 
J.,  N.  S.,  V.  C.  W.,  336. 

Voluntary  settlements,  and  voluntary  convey- 
ances to  trustees  for  payment  of  debts,  differ. 
When,  under  a  voluntary  settlement,  the  fund  has 
been  actually  vested  in  trustees,  though  there  has 
been  no  consideration  for  the  creation  of  the  trust, 
and  though  the  fund  has  got  back  by  accident  into 
the  possession  of  the  person  who  created  the  trust, 
yet  the  trust  may  be  enforced  for  the  benefit  of 
volunteers.  Brown  v.  Cavendish,  1  Jones  &  Lat. 
607. 

In  the  case  of  an  imperfect  voluntary  deed, 
neither  the  assignor  nor  his  executor  can  be  com- 
pelled to  permit  the  assignee  to  use  his  name  for 
the  recovery  of  the  debt : — Held,  that  neither  a 
voluntary  assignment  by  deed  of  a  mortgage  debt, 
accompanied  by  a  grant,  not  specifying  the  parti- 
cular estate,  but  of  all  estates  held  in  mortgage,  and 
by  a  covenant  for  further  assurance,  and  without 
delivery  of  the  mortgage  deed,  or  notice  to  the 
mortgagor,  nor  the  voluntary  assignment  ofa  policy 
of  assurance  retained  in  the  hands  of  the  assignor, 
and  without  notice  given  to  the  grantor,  though 
accompanied  by  a  covenant  for  further  assurance, 
can  be  considered  an  effectual  assignment,  to  be 
acted  on  and  enforced  by  the  assignee,  without  any 
further  or  other  act  to  be  done  by  the  assignor. 
Ward  v.  Audland,  8  Beav.  201. 

A  trustee,  under  a  voluntary  settlement,  of  chat- 
tels, policy  of  assurance,  and  mortgage,  filed  a  bill 
against  the  representatives  of  the  settlor,  for  the 
recovery  thereof: — Held,  that,  if  the  property  was 
legally  vested  in  the  plaintiff,  he  might  recover  it 
at  law,  and  apply  it  on  the  trusts  ;  but,  if  otherwise, 
then,  as  the  deed  was  voluntary,  the  court  could 
afford  the  plaintiff  no  assistance  in  recovering 
it.  Ib. 

A  person  who  was  in  loco  parentis  to  a  married 
woman  devised  to  her  a  rent-charge  for  life,  and 
bequeathed  certain  personal  property  to  her  for 
her  separate  use.  The  will  being  inoperative, 
both  as  to  the  real  and  personal  estate,  the  heir- 
at-law  and  next  of  kin  of  the  testator  made  a  par- 
tial sacrifice  of  their  interests,  in  order  to  carry 
the  testator's  intentions  into  effect,  the  property 
given  up  by  them  being  invested  in  the  funds,  and 
afterwards  settled  upon  the  woman  and  her  child- 
ren. At  the  time  of  the  investment  the  husband 
of  the  woman  was  insolvent  in  his  circumstances, 
and  about  three  months  after  the  date  of  the  set- 
tlement he  became  bankrupt: — Hold,  that  the  set- 
tlement was  for  valuable  consideration,  and  was 
good  against  the  husband's  creditors.  Pott  v. 
Todhunter,  2  Coll.  C.  C.  76. 

A  deed  of  settlement  in  form  voluntary,  but 
appearing  from  extrinsic  evidence  to  have  been 
made  for  valuable  consideration,  supported  against 
creditors.  Ib. 

By  a  marriage  settlement,  an  estate,  the  property 
of  the  wife,  was  limited,  in  default  of  children  of 
the  wife,  to  trustees,  in  trust  to  sell  and  divide  the 
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proceeds  amongst  the  brothers  and  sisters  of  the 
wife.  The  husband  agreed  to  sell  the  estate,  and 
he  and  his  wife  joined  in  conveying  it  to  the  pur- 
chaser by  deed  in  fine.  The  wife  died  without 
issue  : — Held,  that  the  limitation  in  favour  of  her 
brothers  and  sisters  was  voluntary,  and,  therefore, 
void  as  against  the  purchaser.  Cotterell  v.  Homer, 
13  Sim.  506. 

Voluntary  settlement  by  a  younger  sister  of  the 
whole  of  her  present  and  future  property,  princi- 
pally in  favour  of  her  eldest  sister,  set  aside,  the 
eldest  sister  having  obtained  great  ascendancy  and 
influence  over  the  younger,  the  circumstances  of 
the  transaction  being  open  to  suspicion,  the  set- 
tlement being  very  improvident,  and  the  settlor 
not  having  had  the  benefit  of  independent  profes- 
sional advice.  Harvey  v.  Mount,  8  Beav.  439; 
9  Jur.  741;  14  Law  J.,  Chanc.,  233. 

Distinction  between  voluntary  settlements,  where 
the  object  of  the  donor  is  bounty,  and  voluntary 
conveyances  in  trust  to  pay  debts,  to  which  the 
creditors  are  not  parties.  Simmonds  v.  Palles,  2 
Jones  &  Lat.  489. 

By  a  voluntary  settlement  stock  was  transferred 
into  the  names  of  trustees,  upon  trusts  for  the 
settlor  for  life,  and  after  his  death,  as  to  a  portion, 
to  pay  the  dividends  to  a  grandson  for  life,  or 
until  he  "  shall  become  bankrupt;"  and  after  his 
death,  or  "  upon  his  becoming  bankrupt,"  to  pay 
the  dividends  to  his  (the  grandson's)  wife  for  life, 
for  her  separate  use,  with  remainder  to  her  chil- 
dren ;  but  if  he  had  no  wife  or  children,  then  to 
accumulate  the  dividends,  if  he  forfeited  his  life 
interest,  for  so  long  time  of  his  life  as  he  should 
have  no  wife  or  children,  and  after  his  death  pay 
the  capital  and  accumulations  over.  Similar  trusts 
were  declared  of  another  portion  in  favour  of 
another  grandson.  The  grandsons  were  both  made 
bankrupts  seven  days  before  the  execution  of  the 
settlement,  and  were,  at  the  execution  of  it,  un- 
certificated  bankrupts  : — Held,  that  the  income  of 
one  portion  went  over  to  the  wife's  separate  use, 
and  of  the  other  portion  should  be  accumulated, 
the  other  grandson  being  a  bachelor.  Manning  v. 
Chambers,  11  Jur.  466  ;  16  Law  J.,  Chanc.,  245 — 
V.  C.  B. 

An  equitable  mortgagee  by  deposit  of  title-deeds, 
accompanied  by  a  memorandum  of  agreement  to 
execute  a  legal  mortgage  containing  an  absolute 
power  of  sale,  is  a  purchaser  for  good  considera- 
tion within  the  meaning  of  stat.  27  Eliz.  c.  4. 
Lister  \.  Turner,  10  Jur.  751 — V.  C.  W. 

Certain  shares  in  two  public  companies  were 
assigned  by  a  voluntary  settlement  to  a  trustee  for 
the  life  of  the  settlor,  and  then  to  his  great-nephew  ; 
no  formalities  were  used  for  completing  the  trans- 
fer of  the  shares.  It  appeared  that  both  the  com- 
panies had  rules  relating  to  the  transfer  of  shares 
for  valuable  consideration,  and  to  the  disposal  of 
shares  belonging  to  deceased  persons;  but  no 
forms  were  prescribed  for  the  assignment  of  shares 
by  a  voluntary  deed  : — Held,  that  these  shares  had 
not  been  effectually  passed,  according  to  the  in- 
tention of  the  deceased  settlor,  to  his  great- 
nephew,  but  must  be  handed  over  by  the  trustee 
to  his  personal  representatives.  Searle  v.  Law 
15  Law  J.,  N.  S.,  V.  C.,  189. 

A  creditor,  under  a  voluntary  bond  established 
before  the  Master  in  an  administration  suit,  is  en- 
titled to  payment  of  his  principal  in  priority  to  the 
claim  for  interest  under  Order  XLVI  of  August, 
1841,  of  simple  con  tract  creditors,  whose  debts  do 


not  carry  interest.     Garrard  v.  Dinorben  (Lord), 
10  Jur.  772— V.  C.  W. 

III.  CREDITORS'  DEED. 

Where  a  composition  deed  between  a  debtor 
and  his  creditors  provides  that  those  who  come  in 
under  it  shall  thereby  release  their  debts,  a  lien 
creditor  cannot  realize  his  lien  and  prove  for  the 
difference;  but,  if  he  elects  to  take  the  benefit  of 
the  deed,  must  first  give  up  the  property  on  which 
he  claims  the  lien.  Bush  v.  Shipham,  1  Phil.  694  ; 
15  Law  J.,  N.  S.,  356  ;  10  Jur.  507. 

By  deed  of  September,  1810,  reciting  a  settle- 
ment of  July,  1810,  and  that  A.  was  indebted  in 
sundry  sums  of  money  which  Blackacre  might  not 
be  sufficient  to  discharge,  A.  and  B.  revoked  the 
uses  of  the  settlement  of  July,  and  declared  that 
the  recoverors  should  stand  seised  of  Blackacre, 
in  trust  to  sell  and  apply  the  money  in  discharge 
of  incumbrances  affecting  all  the  lands,  and  then 
of  incumbrances  affecting  the  estate  or  person  of 
A.,  and,  subject  thereto,  to  the  use  of  A.  in  fee; 
and,  in  case  Blackacre  should  not  produce  suf- 
ficient to  pay  the  debts  affecting  the  person  or 
property  of  A.,  Whiteacre  (subject  to  the  annuity, 
the  jointure,  and  the  term  of  years)  was  charged 
with  the  same  to  the  extent  of  4000/.,  and,  sub- 
ject thereto,  was  limited  to  A.  and  B.,  and  his 
issue  in  strict  settlement,  with  the  like  power  of 
revocation  as  that  contained  in  the  deed  of  July, 
1810.  No  creditor  was  a  party  to  either  of  these 
deeds: — Held,  that  the  settlement  of  July  was 
superseded  by  the  deed  of  September;  and  that 
A.  and  B.,  by  reason  of  their  reserved  power  to 
revoke  the  uses  of  Whiteacre,  and  of  their  in- 
herent power  to  annul  the  uses  of  Blackacre,  so 
far  as  they  related  to  themselves,  had  complete 
dominion  over  Blackacre.  Brown  v.  Cavendish, 
1  Jones  &  Lat.  606. 

C.  agreed  to  become  the  purchaser  of  Blackacre 
for  9500/.,  and  by  an  indenture  of  November,  1811, 
in  which  the  recoverors  were  named  as  parties, 
but  which  was  executed  by  one  of  them  only,  in 
consideration  of  9460/.,  to  be  applied  by  C.  in 
discharge  of  the  judgments  mentioned  in  the  sche- 
dule, (amongst  which  was  the  judgment  against 
A.),  the  recoverors,  with  the  consent  of  A.  and  B., 
conveyed  Blackacre  to  C.  in  fee  ;  and  by  deed  of 
equal  date,  A.  and  B.  revoked  the  uses  of  the 
settlement  of  September,  1810,  as  to  Whiteacre, 
and  limited  said  lands  to  trustees,  for  a  term, 
upon  trust  to  indemnify  C.  and  Blackacre  against 
all  incumbrances.  There  being  a  dispute  as  to 
who  were  the  persons  beneficially  entitled  to  the 
money  secured  by  the  judgment,  it  was  declared 
between  A.,  B.,  and  C.,  that  the  latter  should 
retain  1000Z.  of  the  purchase-money  for  the  pur- 
pose of  satisfying  it ;  C.  afterwards,  with  the  con- 
sent of  B.,  paid  the  WOOL  to  A.;  and  in  1812,  the 
recoverors  conveyed  the  legal  estate  in  Blackacre 
to  C.,  declaring  that  they  were  not  to  be  answer- 
able for  the  application  of  the  purchase-money. 
The  persons  entitled  to  the  judgment  were  not, 
nor  were  any  of  the  creditors,  parties  to  any  of 
the  deeds: — Held,  that  the  persons  entitled  to 
the  judgment  were  not  entitled  to  call  for  an  exe- 
cution of  the  trust  of  the  deed  of  September, 
1S10.  Ib. 

Held,  secondly,  that,  if  the  sale  to  C.  were  a 
good  execution  of  the  trust,  the  equitable  fee  of 
A.  in  Blackacre  was  thereby  defeated,  and  the 
judgment  was  not  a  lien  on  the  lands  in  the  hands 
of  the  purchaser,  though  he  purchased  with  notice 
of  judgment.  Ib. 
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Semble,  first,  that,  if  the  parties  to  the  creation 
of  a  trust  for  payment  of  debts,  to  which  the 
creditors  are  not  parties,  communicate  its  exist- 
ence to  a  creditor,  and  induce  him  to  act  or  for- 
bear on  the  faith  of  that  communication,  they 
cannot  afterwards  revoke  the  trust  as  to  that 
creditor.  Secondly,  that  the  sale  to  C.  was  due 
execution  of  the  trust.  Ib. 

A.,  having  purchased,  but  not  paid  for,  a  parcel 
of  hops,  which  remained  in  the  possession  of  B. 
the  seller,  subject  to  his  lien  for  the  purchase- 
money,  assigned  his  effects  to  trustees  for  the 
benefit  of  his  creditors,  who  should  signify  their 
assent  to  the  deed,  and  send  in  an  account  of  their 
demands  within  three  months  from  the  date.  A. 
informed  B.  that  he  had  assigned  his  effects  for 
the  benefit  of  his  creditors,  and  thereupon  B.  wrote 
to  the  trustees  for  an  authority  to  sell  the  hops, 
and,  after  some  correspondence  had  passed  be- 
tween them,  in  the  course  of  which  B.,  as  he  said, 
signified  his  assent  to  the  deed,  the  trustees  gave 
the  authority,  and  B.  sold  the  hops,  but  for  much 
less  than  was  due  to  him,  and  then  claimed  to  be 
paid  a  dividend  under  the  deed,  on  the  balance 
remaining  due  to  him: — Held,  that  his  claim  was 
not  sustainable.  Bush  v.  Shipman,  14  Sim.  239. 

A  person,  being  embarrassed  in  his  circum- 
stances, enters  into  a  composition  with  his  credi- 
tors, one  of  whom  is  a  solicitor.  The  solicitor 
prepares  and  (with  the  debtor  and  the  other  credi- 
tors) executes  the  deed  of  composition,  by  the 
terms  of  which  the  debtor  is  to  pay  1500/.  to  his 
creditors  by  instalments,  and  to  insure  his  life  for 
that  amount,  and,  on  failure  of  such  payment  and 
insurance,  the  deed  is  to  be  void.  There  is  no 
evidence  that  the  solicitor  ever  explained  to  his 
client  the  nature  of  the  legal  and  equitable  obliga- 
tions imposed  on  him  by  the  deed,  or  ever  in- 
structed him  that  the  covenants  in  it  were  to  be 
strictly  performed,  or  that  he,  the  solicitor,  was 
bound  by  it;  but  there  is  evidence  of  a  private 
understanding  between  the  solicitor  and  the  client, 
that  the  solicitor,  notwithstanding  the  deed,  shall 
be  paid  in  full.  The  debtor  fails  to  insure  his  life 
for  the  whole  1500Z.  His  solicitor  cannot,  as  be- 
tween himself  and  his  client,  insist  upon  this  fail- 
ure as  ground  for  avoiding  the  deed.  Watts  \. 
Hyde,  2  Coll.  C.  C.  368. 

IV.  CONVEYANCE  OF  LANDS. 

A  bona  fide  purchase  of  freehold  property  by  a 
number  of  persons  as  tenants  in  common,  from  one 
vendor,  for  an  adequate  pecuniary  consideration 
actually  paid,  the  avowed  and  only  object  of  which 
on  both  sides  is  to  multiply  voices  in  the  election 
of  members  of  parliament  for  a  county,  if  it  be 
made  without  any  secret  reservation  or  trust,  con- 
fers on  the  purchasers  the  right  to  be  registered 
on  the  list  of  voters,  and  is  not  a  transaction  within 
the  prohibition  of  the  stat.  7  &  8  Will.  3,  c.  25. 
Alexander  v.  Newman,  2  C.  B.  122;  15  Law  J.,  N. 
S.,  C.  P.,  134;  10  Jur.  313. 

A  deed  of  gift  bona  fide  executed  by  a  father  to 
his  sons,  expressed  to  be  in  consideration  oi 
natural  love  and  affection,  is  not  within  the  7  & 
Will.  3,  c.  25,  s.  7,  although  the  avowed  object  oi 
the  father  was  to  confer  votes  upon  his  sons. 
Newton,  App.,  Hargreaves,  Resp.,  2  C.  B.  163; 
15  Law  J.,  N.  S.,  C.  P.,  154 ;  10  Jur.  317. 

A  voluntary  conveyance  of  real  estates  to  a  charity 
is  not  defeated  by  a  subsequent  conveyance  01 


them  for  valuable  consideration.     Newcastle  (Cor- 
poration) v.  Attorney-General,  12  Cl.  &  Fin.  402. 

V.  CONVEYANCE  OF  CHATTELS. 

A  deed  purported  to  assign  to  G.  absolutely  "  the 
lousehold  goods  and  furniture,  cows,  horses,  and 
other  farming  stock,  implements  of  husbandry, 
:orn,  hay,  and  other  agricultural  produce,  cheese, 
dairy  utensils,  and  other  things,  which  are  now,  or 
which,  at  any  time  during  the  continuance  of  this 
security,  shall  be,  in,  about,  and  belonging  to  the 
said  dwelling-house;"  but  a  clause  followed,  by 
which  it  was  declared,  "  that,  if  A.  shall  pay  to  G. 
the  said  sum  on  first  of  January,  1845,  or  at  such 
earlier  day  as  G.  shall  appoint  by  notice  in  writing, 
and  shall  in  the  meantime  pay  the  interest,"  then 
the  deed  shall  be  void.  It  was  further  declared, 
that,  after  default  in  payment  of  the  said  sum  after 
notice,  it  shall  be  lawful  for  G.  to  receive  and  take 
into  his  possession,  and  thenceforth  to  hold  and 
enjoy,  the  said  household  goods,  &c.;  and  also  to 
sell  and  dispose  of  the  same.  And,  further,  that, 
until  default,  it  shall  be  lawful  for  A.  "to  hold, 
make  use  of,  and  possess  the  said  household 
goods,"  &c..: — Held,  first,  that  the  deed  was  a 
present  conveyance  from  A.  to  G.  Gale  v.  Burnell, 
10  Jur.  198— Q.  B. 

Held,  secondly,  that  it  did  not  operate  as  an  as- 
signment of  goods  thereafter  to  be  brought  upon 
the  premises.  Ib. 

The  tenant  for  years  of  a  farm  being  indebted  to 
his  landlord,  assigned  by  bill  of  sale  all  the  house- 
hold goods  and  furniture,  horses,  cows,  &c.,  and 
all  the  hay,  corn,  and  grain,  as  well  in  stock,  and 
in  the  barn  and  granary,  as  now  standing,  grow- 
ing, and  being  upon  the  farm,  &c.,  and  all  carts, 
waggons,  &c.,  "and  also  all  the  tenant  right  and 
interest  yet  to  come  and  unexpired"  of  the 
debtor,  in  trust  to  sell  and  pay  the  debt,  and  the 
residue  to  the  debtor: — Held,  that,  under  this  as- 
signment, the  tenant's  interest  in  crops  grown  in 
future  years  of  the  term  passed  to  the  landlord. 
Fetch  v.  Tut  in,  15  Mee.  &  W.  110;  15  Law  J., 
N.  S.,  Exch.,  280. 

A.,  being  indebted  to  B.  by  a  bill  of  sale,  which 
was  found  to  have  been  bona  fide  executed,  con- 
veyed to  him  all  his  stock  in  trade,  household  fur- 
niture, &c.,  absolutely.  The  bill  of  sale  (which 
was  under  seal)  contained  a  covenant  by  A.  to  pay 
the  debt  on  demand,  and  a  proviso  for  redemption 
on  payment  of  the  debt  and  interest  on  demand  ; 
and  a  further  proviso,  that  the  assignor  should 
continue  in  possession  until  default.  The  goods 
having  been  subsequently,  and  before  any  demand 
made  by  B.,  seized  by  the  sheriff  under  a  fi.  fa., 
upon  a  judgment  entered  up  against  A.  on  a  war- 
rant of  attorney, — Held,  that  B.  had  not  such  a 
right  of  immediate  possession  as  to  entitle  him  to 
maintain  trover  against  the  sheriff.  Bradley  v. 
Copley,  1  C.  B.  685. 

An  assignment  of  goods  in  fraud  of  creditors  i8 
valid  as  between  parties  to  the  deed,  and  as  be- 
tween either  party  and  a  stranger.  Bessey  v.  Wind- 
ham,  6  Q.  B.,  166. 

A  sheriff  claiming  to  seize  the  goods  on  behalf 
of  a  judgment  creditor  is  a  stranger  within  this 
rule,  if  he  does  not  prove  the  legal  aulhority 
under  which  he  seized  on  behalf  of  such  creditor. 
For  this  purpose  it  is  sufficient,  in  trespass,  for  the 
seizure  if  he  prove  the  writ.  Ib. 

And  there  is  some  evidence  of  the  writ  if  the 
plaintiff  put  in  the  sheriff's  warrant  to  his  officer. 
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and  that  recites  a  writ  at  the  suit  of  the  judgment- 
creditor.    16. 

The  judge,  in  an  action  brought  against  the 
sheriff  as  above,  left  it  to  the  jury  to  say,  whether 
or  not  the  parties  to  the  alleged  fraudulent  con- 
veyance meant  anything  to  pass  by  it ;  the  jury 
found  in  the  negative,  and  a  verdict  was  taken  for 
the  defendant.  The  case  went  to  the  jury  without 
notice  of  any  proof  that  the  sheriff  acted  under  a 
writ  sued  out  by  the  judgment-creditor,  the  effect 
of  the  recital  in  the  warrant  being  overlooked  by 
all  parties.  A  new  trial  was  moved  for,  on  the 
ground  that  the  sheriff,  ifstnndingin  the  situation 
of  a  stranger,  could  not  impeach  the  deed,  and  the 
court  was  of  this  opinion;  but,  on  showing  cause, 
the  effect  of  the  recital  in  the  warrant  was  pointed 
out,  and  admitted  by  the  court : — Held,  that  a  new 
trial  ought  not  to  be  granted,  on  the  ground, 
merely,  that  the  cause  had  been  tried  on  an  as- 
sumption that  the  alleged  fraud  would  be  a  de- 
fence to  the  sheriff,  without  taking  the  jury's 
opinion  on  the  effect  of  the  recital,  as  showing  his 
right  to  make  such  defence.  Ib. 

A.,  to  secure  the  payment  of  51SI.  by  him  to  G., 
assigned  by  indenture  of  January  1st,  1843,  all  his 
goods  and  farming  stock,  which  were  then,  or 
which  at  any  time  during  the  continuance  of  that 
security  should  be,  in,  about,  and  belongingto  A.'s 
house  and  farm,  to  G.,  his  executors,  &c.,  as  his 
and  their  own  proper  goods  and  chattels  ;  proviso, 
that,  if  A.  should  pay  G.  the  said  51SZ.  on  January 
1st,  1845,  or  at  such  earlier  day  or  time  as  G.  &c. 
should  appoint  by  notice  in  writing  to  A.,  at  least 
ten  days  before  the  time  to  be  appointed,  with  in- 
terest in  the  meantime,  then  those  presents  should 
cease  and  determine.  A.  covenanted  to  pay  prin- 
cipal and  interest  accordingly,  and  it  was  declared, 
that,  after  default,  and  as  respected  the  interest 
after  notice  in  writing  requiring  payment,  it  should 
be  lawful  for  G.  &c.  to  receive  and  take  into  their 
possession,  and  thenceforth  to  hold  and  enjoy  the 
said  goods,  &c.,  and  also  to  sell  and  dispose  of  the 
same  and  every  part  thereof,  and  out  of  the  pro- 
ceeds to  retain  the  principal,  interest,  and  ex- 
penses, and  render  the  surplus  to  A.  Sic.;  and  that, 
until  default,  it  should  be  lawful  for  A.  &c.,  to 
hold,  make  use  of,  and  possess  the  goods  &c., 
without  disturbance  by  G.  A.  not  having  paid  the 
interest,  G.,  without  giving  notice  in  writing,  on 
1st  January,  1844,  took  possession  of  all  the  goods, 
&c.  then  in  and  about  the  house  and  farm,  inclu- 
ding the  last  year's  crop  of  hay,  and  some  other 
articles  which  were  not  A.'s  at 'the  time  of  the  as- 
signment, but  had  been  brought  by  him  into  the 
farm  since.  On  G.'s  entering  to  take  possession 
A.  delivered  to  him  part  in  the  name  of  the  whole, 
and  signed  a  memorandum  of  the  delivery,  acknow- 
ledging that  he  had  made  default  in  payment  of  the 
principal  and  interest  after  receiving  due  notice  to 
pay.  On  a  feigned  issue  to  try  whether  the  goods, 
&c.,  or  any  part  of  them,  were  the  property  of  G. 
at  the  time  of  the  delivery  to  the  sheriff,  after  Isl 
January,  1S44,  of  a  fi.  fa.  against  A.  at  the  suit  o] 
another  creditor — Held,  that  the  assignment  was  a 
present  conveyance  from  A.  to  G.,  so  as  immedi- 
ately on  the  execution  of  the  indenture  to  vest  the 
property  in  the  goods  &c.  then  in  and  about  the 
house  and  farm  in  G.,  and  that  the  proviso  did  not 
operate  as  a  demise  of  those  goods  &c.  to  A.;  but 
that  the  deed  did  not  operate  as  an  assignment  o 
property  thereafter  to  arise  or  be  brought  upon  the 
premises.  Gale  v.  Burnell,  7  Q.  B.  850. 

A  bill  of  sale  transferred  to  the  plaintiff  "  al 
the  goods,   fixtures,   household    furniture,   plate, 


china,  and  effects  of  whatever  kind  belonging  to 
us,  and  in  and  about  the  messuage,  tenement,  or 
premises  where  he  now  resides,  and  being  No.  2, 
Park-road,  Old  Kent-road,  in  the  county  of  Surrey, 
and  the  chief  articles  whereof  are  particularly 
enumerated  and  described  in  a  certain  schedule 
hereunto  annexed."  The  schedule  being  inad- 
missible by  reason  of  its  not  being  annexed — Held, 
that  the  bill  of  sale  was  admissible  without  the 
schedule.  Dyer  v.  Green,  I  Exch.  Rep.  71;  16 
Law  J.,  Exch.,  239. 

A  deed  of  assignment,  amounting  to  an  act  of 
bankruptcy,  under  sect.  3  of  stat.  6  Geo.  4,  c.  16, 
is  not  void  as  against  the  future  creditors  of  the 
assignor.  Oswald  v.  Thompson,  17  L.  J.,  Exch., 
234. 

Covenant.  W.,  by  voluntary  conveyance,  as- 
signed to  plaintiff,  his  executors,  &c.,  his  furni- 
ture, effects,  Sec.,  in  trust  to  the  use  of  W.,  the 
settlor,  for  his  life;  and,  at  his  death,  in  equal 
moieties  to  the  use  of  the  two  nieces  of  W.,  named. 
Covenant  by  W.,  for  himself  and  his  heirs  and 
executors,  to  do  all  reasonable  acts  and  things 
for  further  and  better  assigning  and  transferring 
the  said  furniture,  &c.,  to  plaintiff,  on  the  same 
trusts  as  by  the  plaintiff  or  his  counsel  should  be 
reasonably  advised.  W.  was  in  possession  of  the 
furniture,  &c.,  till  his  death.  On  that  event,  de- 
fendant, his  executor,  became  possessed  and  sold 
the  whole.  Plaintiff  sued  the  defendant,  as  exe- 
cutor of  W.,  on  the  above  covenant  for  further  as- 
surance, averring  in  his  declaration  that  it  was  at 
no  time  necessary  to  sell  any  of  W.'s  chattels  to 
pay  any  debt  of  W.,  and  that  there  were  no  cre- 
ditors of  his  who  could  impeach  the  validity  of  the 
indenture  ;  and  assigning  by  way  of  breaches,  first, 
that  defendant  refused  to  deliver  the  possession  of 
the  furniture  to  plaintiff;  and,  secondly,  that  de- 
fendant converted  and  sold  the  same,  not  alleging 
that  he  sold  it  in  market  overt : — Held,  that  the 
plaintiff  was  entitled  to  recover,  at  least  on  the 
last  breach,  the  value  of  the  furniture  possessed 
by  W.  from  the  time  of  his  executing  the  deed  to 
his  death,  and  afterwards  sold  by  defendant  as  his 
executor,  though  trover  might  have  been  sustained 
for  the  same  cause  of  action.  Ward  v.  Audland, 
16  M.  &  W.  862. 

VI.  MISCELLANEOUS. 

When  Relieved  against.]  — A.  authorized  his  so- 
licitor to  borrow  7007.  from  B.,  to  pay  off  a  mort- 
gage, and  for  that  purpose  executed  a  bond,  and  a 
transfer  of  the  mortgage.  The  solicitor,  who  had 
in  his  hands  700Z.  belonging  to  B.,  handed  over 
to  him  the  bond,  in  which  it  was  stated  that  it 
was  intended  as  a  collateral  security.  The  solici- 
tor retained  the  transfer,  which  was  never  exe- 
cuted by  the  mortgagee,  and  afterwards  absconded 
without  having  paid  off  the  mortgage.  The  court 
relieved  A.  from  the  bond.  Young  v.  Guy, 
8  Beav.  147. 

Reforming.] — Bill  to  reform  a  settlement,  on 
the  ground  that  it  was  not  in  conformity  with  the 
contract  of  the  settlor.  The  settlement  was  not 
consistent  with  the  instructions  of  the  settlor,  so 
far  as  they  appeared  in  evidence,  and  the  prior 
and  subsequent  acts  and  declarations  of  the  set- 
tlor were  consistent  with  the  instructions  and  in- 
consistent with  the  settlement,  but  it  did  not  ap- 
pear what  was  the  final  contract  of  the  parties ; 
yet,  as  it  was  possible,  though  not  probable,  that 
the  settlor  might  have  agreed  to  make  such  a  set- 
tlement as  was,  in  fact,  executed,  the  court  re- 
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fused  to  relieve,  on  the  ground  of  mistake,  or  of 
fraud,  which  was  charged  but  not  proved,  and  the 
bill  was  dismissed,  but  without  costs.  Bunburyv. 
Lloyd,  1  Jones  &  Lat.  638. 

A  contract  for  a  marriage  settlement  having 
been  entered  into  in  1831,  under  which,  in  the 
judgment  of  the  court,  the  plaintiff  was  entitled  to 
an  annuity  upon  certain  lives,  and  the  contract 
having  been  varied  the  day  before  the  marriage, 
by  which  an  annuity  on  other  lives  was  substi- 
tuted, the  professional  adviser  of  the  grantor,  the 
father  of  the  intended  wife,  being  present,  and 
the  professional  adviser  of  the  grantee,  the  in- 
tended husband,  being  absent, — Held,  on  a  bill 
filed  by  the  grantee  in  1845,  that  he  was  a  creditor 
on  the  estate  of  the  grantor  for  an  annuity  not  ac- 
cording to  the  varied  contract,  and  that  the  varied 
contract  did  not  bind  him.  Caton  v.  Rideout, 
10  Jur.  890— V.  C.  K.  B. 

The  intended  wife's  mother,  being  entitled  to 
separate  property,  signed  an  order  to  her  trustees 
to  pay  the  dividends  of  one  third  to  the  intended 
husband  during  her  life,  she  swearing,  by  her 
answer,  that  it  was  intended  and  understood  be- 
tween her  and  him  that  such  order  was  purely 
voluntary;  and  the  bill  not  alleging  that  the  order 
was  signed  before  the  marriage,  and  the  answer 
not  making  it  a  point  of  defence  that  the  order 
was  signed  after  the  marriage,  and  the  evidence 
on  the  point  being  conflicting;  and  the  husband 
of  the  party  having  the  separate  property  having 
written  letters  to  their  solicitor,  ordering  him  to 
prepare  a  promise  to  pay  such  dividends,  but  she, 
by  her  answer,  denying  that  such  letters  were 
written  with  her  privity  and  consent;  the  court 
directed  inquiries  before  the  master  as  to  whether 
the  order  to  the  trustees  was  signed  before  or 
after  the  marriage ;  and  whether,  before  she 
signed  it,  she  entered  into  any  and  what  contract, 
and  for  what  consideration,  and  under  what  cir- 
cumstances it  was  signed ;  and  whether  the  let- 
ters of  the  husband  were  sent  with  the  privity  and 
approbation  of  the  wife  ;  and  whether  he  agreed 
thereto.  The  court  declined  to  grant  issues  on 
any  of  these  points.  Ib. 

Previously  to  the  marriage  of  the  female  plaintiff 
with  H.,  verbal  instructions  were  given  by  her  to 
A.,  a  solicitor's  clerk,  for  the  settlement  of  her 
property.  A.,  who  resided  at  a  distance  from  B., 
his  principal,  took  down  the  instructions  in  writing 
and  forwarded  them  to  B.,  to  the  effect  that  the 
property  was  to  be  conveyed  to  trustees  for  the 
separate  use  of  the  lady  for  life,  with  remainder  to 
H.  for  life,  with  remainder  to  the  children  of  the 
marriage,  and,  in  default  of  children,  to  W.  (the 
brother  of  the  lady)  and  his  children.  B.,  who  was 
then  acquainted  with  the  plaintiffs,  sent  instruc- 
tions to  counsel  to  prepare  the  settlement  accord- 
ingly, but  directed  that  a  general  power  of  appoint- 
ment should  be  limited  to  the  lady  in  default  o 
children.  The  draft  so  settled  by  counsel  was  re- 
turned to  B.,  who  procured  it  to  be  engrossed.  On 
A.  tendering  the  indorsement  to  W.  for  his  execu- 
tion as  a  trustee,  W.  objected  to  the  power  o 
appointment,  and  thereupon  A.  said  the  power  hac 
been  inserted  by  mistake,  and  immediately  drew 
his  pen  through  the  clause,  and  so  W.  executed  it 
On  the  following  day,  the  deed  was  executed  by 
the  plaintiffs  and  the  other  trustees  in  the  presence 
of  A.,  and  was  attested  in  the  common  form  with 
out  any  notice  of  the  erasure.  Subsequently,  a 
second  attestation  clause  had  been  added  referring 
to  the  erasure,  and  the  draft  was  altered  to  corres 
pond  with  the  deed.  The  marriage  took  place  in 


Tuly,  1841,  and,  in  March,  1842,  the  husband  and 
wife  filed  their  bill  against  A.  and  W.  and  the 
other  trustee,  charging  that  positive  instructions 
.vere  given  to  A.  for  the  insertion  of  the  power  in 
question,  and  that  it  was  struck  out  by  the  fraudu- 
ent  collusion  of  A.  and  W.,  and  praying  that  the 
deed  might  be  rectified  according  to  the  intention 
of  the  parties,  and  for  the  appointment  of  new 
trustees,  or  that  the  latter  might  be  declared  trus- 
tees for  the  appointees  of  the  wife.  The  defendant 
A.  died  before  putting  in  his  answer  : — Held,  that, 
;hough  the  terms  of  the  settlement  alone  did  not 
'urnish  a  ground  for  the  relief  prayed,  yet  these 
;erms,  taken  in  connexion  with  the  circumstances, 
made  it  incumbent  on  W.,  in  his  position  as  trus- 
tee, not  to  allow  the  clause  to  be  struck  out  with- 
out consulting  the  lady;  and  that  an  issue  or  an 
inquiry  must  be  directed  to  ascertain  whether,  at 
the  time  of  her  execution,  the  lady  was  aware  that 
no  power  was  reserved  to  her  of  disposing  of  the 
property  away  from  W.  and  his  children.  Harbidge 
v.  Wogan,  15  Law  J.,  N.  S.,  V.  C.  W.,  281. 

Want  of  Consideration.]  — Under  a  marriage  set- 
tlement, tenant  for  life,  with  remainder  to  his  first 
and  other  sons  by  his  wife  F.  in  tail,  with  remain- 
der to  himself  in  fee,  had  power  to  grant  leases  for 
ninety-nine  years  in  possession  at  most  improved 
rent,  under  an  indenture  of  lease  to  be  executed 
with  certain  formalities.  Twenty-eight  years  after 
the  marriage,  the  wife  still  living,  and  there  being 
no  issue  of  the  marriage,  the  husband  gave  a  bond 
conditioned  for  the  granting  of  a  lease  for  ninety- 
nine  years,  at  a  rent  of  20/.  per  annum,  upon  the 
expiration  of  an  existing  lease.  As  soon  as  the 
subsisting  lease  determined,  the  obligee  of  the  bond 
entered  into  possession,  and,  for  some  years,  paid 
a  rent  of  20/.: — Held,  notwithstanding  some  evi- 
dence of  inadequacy  in  the  rent,  that  the  repre- 
sentatives of  the  obligee  were  entitled  to  a  decree 
for  specific  performance  of  the  agreement  con- 
tained in  the  bond.  Butler  v.  Fowls,  2  Coll.  C.  C. 
156. 

Against  Policy.] — Securities  given  by  the  plain- 
tiff to  prevent  a  prosecution  for  cheating  at  cards 
decreed  to  be  delivered  up.  Osbaldiston  v.  Simp- 
son, 13  Sim.  513. 

Settlement  in  Pursuance  of  Articles.] — Where 
marriage  articles  provided  simpliciter  for  the  limi- 
tation of  the  wife's  property  to  herself  and  her  hus- 
band successively  for  life,  with  remainder  to  their 
children,  with  remainder  over  to  strangers,  the 
court  would  prima  facie  order  the  insertion  in  the 
settlement  of  a  power  of  appointment  to  the  wife 
in  default  of  children ;  and  it  would  be  the  duty  of 
counsel  preparing  a  settlement,  under  similar  in- 
structions, to  insert  such  a  power,  or  at  least  to 
call  the  attention  of  the  parties  to  the  propriety  of 
introducing  it.  Harbidge  v.  Wogan,  15  Law  J., 
N.  S.,  V.  C.  W.,  281. 

Recitals.] — A.,  by  indenture,  demised  to  B.  for 
ten  years  the  dividends  to  be  declared  on  certain 
railway  shares  at  a  yearly  rent,  payable  half- 
yearly.  In  covenant  by  A.  against  B.  upon  this 
deed,  the  declaration  alleged  that  A.  was  a  mem- 
ber of  the  company,  and,  as  such,  was  possessed 
of  or  entitled  to  certain  shares  therein,  &c.;  the 
declaration  then  set  out  the  indenture,  and  alleged 
a  breach  of  a  covenant  to  pay  the  rent.  B.  pleaded 
that  "A.,  at  the  time  of  the  making  of  the  inden- 
ture, was  not  possessed  of  or  entitled  to  the  said 
shares,  &c.: — Held,  that  B.  was  estopped  by  hia 
deed  from  so  pleading.  Beckett  v.  Bradley,  7  Man. 
&  G.  994. 
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A.,  by  a  deed,  in  which  it  was  recited  that  h 
was  seised  in  fee,  mortgaged  to  B.  in  fee.  Indor 
sed  on  this  deed  was  a  memorandum  signed  b 
C. — "  that,  by  an  indenture  of  surcharge,  bearin 
date  &c.,  the  within  premises  were  charged  by  me 
the  purchaser  of  the  equity  of  redemption  thereo 
with  the  payment  of  the  further  sum  of  3251.,  an 
interest:" — Held,  that  this  amounted  to  an  admis 
sion  by  C.  that  he  came  in  under  A.,  and  that  h 
was  therefore  bound  by  the  recital  that  bound  A 
Doed.  Gaisfordv.  Stone,  3  C.  B.  176. 

Under  stat.  7  Ann.  c.  20,  the  registrar  of  Middle 
sex  is  bound  to  register  the  memorial  of  a  deed 
though  the  body  of  such  memorial  is  lithographed 
it  is  to  be  properly  stamped  and  executed.  Reg 
v.  Middlesex  (Registrars),  1  Q.  B.  156. 

Generally.] — A  conveyance,  as  upon  an  absolut 
sale,  accompanied  by  a  contemporaneous  agree 
ment  for  re-conveyance,  upon  payment,  on  a  da' 
certain,  of  the  purchase-money,  with  interest,  anc 
of  the  expenses  of  the  present  conveyance,  which 
had  been  paid  by  the  purchaser — Held,  on  a  bil 
for  redemption  brought  after  the  day  certain  ha< 
passed,  to  have  been  a  sale  with  a  proviso  for  re 
purchase,  and  not  a  mortgage.  Williams  v.  Owen 
5  M.  &  C.  303. 

The  Court  of  Chancery,  when  it  can  consistent!) 
with  the  instrument  executed  by  the  parties,  wil 
do  that  which  is  the  highest  equity  —  make  an 
equality  between  parties  who  stand  in  the  same 
relation;  but  it  cannot  do  that  contrary  to  the  plain 
meaning  of  the  deed.  Hulme  v.  Chitty,  9  Bea.  437 

A  deed  which  may  operate  either  at  common 
law,  or  under  the  Statute  of  Uses,  cannot,  in 
pleading,  be  relied  on  as  operating  under  the  sta- 
tute, unless  an  election  that  it  shall  so  operate  is 
expressly  averred.  Haigh  v.  Jaggar,  16  M.  &  W. 
525;  17  L.  J.,  Exch.,  110. 

Quaare,  whether  an  entry  under  such  a  deed  is 
not  conclusive  of  an  election  that  it  shall  operate 
at  common  law  1  Ib. 

Contingent  Remainder.] — See  Cole  v.  Sewell,  12 
Jur.  927— H.  L. 

See,  also,  on  construction  generally,  Eardley  v 
Owen,  11  Jur.  1047;  17  L.  J.,  Chanc.,  67— R. 

Deed  Poll.] — A  deed  poll  in  the  form  of  a  power 
of  attorney,  held,  in  equity  to  amount  to  an  assign- 
ment or  to  a  covenant  to  assign.    Bennett  v.  Cooper 
9  Beav.  252;  10  Jur.  507;  15  Law  J.,  Chanc.,  315. 

Fraudulent  or  void.] — A  sale  of  property  for 
good  consideration  is  not,  either  at  common  law 
or  under  stat.  13  Eliz.  c.  5,  fraudulent  and  void, 
merely  because  it  is  made  with  the  intention  to 
defeat  the  expected  execution  of  a  judgment-credi- 
tor. Wood  v.  Dixie,  7  Q.  B.  892. 

Reservations  and  Exceptions.] — In  trespass  for 
breaking  and  entering  the  closes  of  A.  (the  plain- 
tiff), it  was  pleaded  that  B.  (the  defendant),  beino- 
seised  in  fee  of  the  closes,  and  of  the  manor  ofM.", 
whereof  the  closes  were  parcel,  demised  the  closes 
to  C.  for  ninety-nine  years;  and  that  afterwards, 
by  indenture  made  between  B.  of  the  one  part  and 
C.  of  the  other  part,  C.  granted  to  the  defendant 
the  sole  and  exclusive  right  to  pursue,  kill,  and 
take  all  birds  of  warren  at  any  time  during  the 
term  in  and  upon  the  closes ;  together  with  free 
liberty  to  enter  the  closes,  and  therein  to  pursue, 
kill,  and  take  the  birds  of  warren  in  and  upon  the 
same  at  any  time,  at  his  free  will  and  pleasure; 
and  so  justified  entering  upon  the  closes  for  the 


purpose  of  pursuing  therein  birds  of  warren.  A. 
craved  oyer  of  the  indenture,  and  demurred  to  the 
plea.  The  indenture  appeared  to  be  a  demise  of  the 
closes  by  B.  to  C.,  "  except  and  always  reserved 
out  of  that  demise  unto  B.  all  timber  trees,  &c., 
and  also  except  and  reserved  all  royalties  whatso- 
ever to  the  premises  belonging  or  in  anywise  ap- 
pertaining:"— Semble,  that  this  clause  created  an 
exception  or  reservation,  and  was  not  properly 
pleadable  as  a  grant.  Pannell  v.  Mill,  3  C.  B.  625  • 
11  Jur.  109;  16  Law  J..  C.  P.,  94. 

But  held,  that,  at  all  events,  it  did  not  amount 
to  a  grant  by  C.  of  a  liberty  to  B.  to  enter  upon 
the  closes  for  the  purpose  of  pursuing,  killing,  and 
taking  birds  of  warren.  Ib. 

Registry.] — An  examined  copy  of  a  memorial 
of  a  purchase  deed,  registered  in  Middlesex  under 
the  stat.  7  Anne,  c.  20  is  only  receivable  as  se- 
condary evidence  of  the  deed  against  the  parties 
to  the  deed  and  all  persons  claiming  under  them; 
and  the  fact  that  A.  mortgaged  the  property  to  B., 
and  delivered  this  deed  to  B.  as  mortgagee,  is  not 
sufficient  to  make  it  secondary  evidence  against 
A.  Doe  d.  Loscombe  v.  Clifford,  2  Car.  &  K.  448 — 
Alderson. 

Execution.] — An  instrument  purporting  to  be  a 
deed  was  executed  in  the  presence  of  an  attesting 
witness,  but  had  never  been  out  of  the  possession 
of  the  grantor  : — Held,  in  an  action  against  the 
executor  of  the  grantor,  that  the  jury  might  pro- 
perly find  that  it  was  delivered.  Hope  v.  Harman 
11  Jur.  1097— Q.  B. 

A  deed,  signed  by  H.  P.  H.,  gave  "  all  his  col- 
lection of  jewels  contained  in  a  cabinet"  (describ- 
ing it)  to  A.  B.  H.,  reserving  power  to  H.  P.  H., 
during  his  life,  to  sell  and  exchange  them,  and 
providing  that  the  monies  to  arise  by  sale  should 
be  laid  out  in  the  purchase  of  other  jewels,  the 
ewels  so  purchased  and  those  taken  in  exchange 
to  be  the  property  of  A.  B.  H.;  with  a  covenant  for 
further  assurance.  The  description  of  the  cabinet 
was  altered  as  to  its  dimensions  by  a  note  in  the 
margin  ;  there  was  also  an  alteration  in  the  body 
of  the  instrument.  The  attesting  clause  was — 
"  signed,  sealed,  and  delivered  in  the  presence  of, 
the  alterations  and  erasures  in  the  margin  whereof 
the  initials  H.  P.  H.  are  placed  being  previously 
made  :" — Held,  in  an  action  against  the  executor 
of  the  grantor,  first,  that  the  instrument  being 
found  among  the  papers  of  the  deceased,  and 
being  clear  of  all  imputation  of  fraud,  ought  to  be 
presumed  regular  in  all  respects.  Ib. 

Held,  secondly,  that  the  attesting  clause  showed 

hat  the  alterations  were  recognized  and  adopted 

jy  the  deceased,  though  the  alteration  as  to  the 

dimensions  was  signed  by  his  name  at  length.    Ib. 

Quaere,  first,  whether  the  instrument  conveyed 
anything.     Ib. 

Qusre,  secondly,  whether  it  was  not  a  will,  and 
onsequently  invalid,  because  attested  by  one  wit- 
ness only.    Ib. 

In  assumpsit  two  agreements  were  proved  :  one 
ated  26th  November,  1836,  under  the  seals  of 
lamt.ff  and  J.  S.,  one  of  the  directors  of  a  com- 
^y  ot  which  defendants  were  members  and 
irectors,  and  it  purported  to  be  an  agreement 
e  ween  plamtiff  and  the  company;  the  other, 
ot  under  seal  dated  28th  November,  1836,  signed 
y  plaintiff  and  J.  S.  Plaintiff,  being  the  owner  of 
everal  patents,  by  the  first  agreement  granted 
he  use  of  such  as  were  mentioned  in  it  to  the 
ompany  upon  certain  terms  embodied  in  the  de- 
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claration.  The  second  agreement  recited  part  of 
the  first,  and  granted  the  use  of  other  patents  of 
plaintiff,  which  had  been  omitted  in  the  first,  in 
consideration  of  the  same  sum  of  2000Z.  agreed  to 
be  paid  by  the  first,  and  varied  one  of  the  terms 
of  the  first,  but  did  not  in  terms  embody  the  first, 
nor  expressly  refer  to  the  clause  on  which  the 
action  was  founded  as  to  the  payment  of  51.  per 
horse-power  in  case  of  the  company  contracting 
with  any  one  to  use  plaintiff's  patents  mentioned 
in  the  second  agreement,  but  omitted  in  the  first. 
The  conclusion  of  the  first  agreement  was,  "  as 
witness  the  hands  and  seals  of  the  parties,"  and 
the  attestations  were  only  to  the  "signing  and 
sealing."  It  was  produced  by  plaintiff,  and  there 
was  an  admission  "  that  the  document  was  signed, 
sealed,  and  executed  as  it  purports  to  be."  The 
Court  were  to  draw  all  inferences  of  facts  which 
a  jury  would  be  justified  in  doing: — Held,  first, 
that  the  second  agreement  could  not  be  taken  per 
se,  or  by  reference  to  the  first,  to  be  the  real  con- 
tract between  the  parties.  Hall  v.  Bainbridge, 
12  Jur.  795;  17  L.  J.,  Q.  B.,  317. 

Held,  secondly,  that  the  Court  must  infer  that 
the  first  document  was  delivered  ;  and,  therefore, 
it  was  a  deed.  Ib. 

A  deed  must  be  taken  to  speak  from  the  time  of 
its  execution,  and  not  from  the  date  apparent  on 
the  face  of  it.  Browne  \.  Burton,  5  Dowl.  &  L. 
289;  2  B.  C.  Rep.  220;  17  L.  J.,  Q.  B.,  49— 
Patteson. 

Revocation.] — Qusere,  whether,  after  the  execu- 
tion of  a  marriage  settlement,  which  is  not  execu- 
tory, the  husband  and  wife  have  power,  before  the 
solemnization  of  the  marriage,  to  revoke  it.  Page 
v.  Home,  9  Bea.  570. 

On  the  14th  of  March,  in  contemplation  of  mar- 
riage, a  mortgage  in  fee  was  conveyed  to  trus- 
tees, on  certain  trusts  for  the  intended  wife,  hus- 
band, and  the  issue  of  the  intended  marriage. 
On  the  27th  of  March,  the  husband  and  wife  re- 
voked it.  Upon  a  bill  by  the  husband,  claiming 
the  mortgage  jure  mariti,  the  Court  referred  it  to 
the  Master  to  inquire  under  what  circumstances 
the  revocation  had  been  executed.  Ib. 

A  party  purchased  a  sum  of  stock  in  the  names 
of  trustees,  and  by  deed  declared  certain  trusts 
for  the  benefit  of  his  daughter  N.  and  her  chil- 
dren, but  reserved  no  power  of  revocation.  Sub- 
sequently, being  desirous  of  altering  the  trusts, 
he  executed  another  deed  varying  in  some  respects 
the  trusts,  and  referring  to  the  purchase  of  the 
stock,  but  not  referring  to  the  former  deed: — 
Held,  that  the  first  deed  was  unrevoked  by  the 
second  deed,  to  which  no  effect  could  be  given, 
and  the  trustees  were  ordered  to  pay  the  costs  of 
a  suit  instituted  by  N.  and  her  children,  claiming 
the  benefit  of  both  settlements,  because  they  had 
refused  to  give  N.  any  information  as  to  the  con- 
tents of  the  first  settlement,  and  took  upon  them- 
selves to  act  upon  the  second.  Newton  v.  Askew, 
12  Jur.  531— R. 

Stamps  on  Deeds.] — P.  demised  land  to  V.  for 
1000  years,  to  secure  a  loan.  By  a  subsequent 
deed  he  charged  the  premises  with  payment  to  V. 
of  a  further  loan,  making  the  whole  1501.  V. 
called  in  the  money,  and  B.  and  C.  having  agreed 
to  advance  it,  an  indenture  was  executed,  where- 
by, in  consideration  of  payment  of  the  150/.  to  V. 
by  B.  and  C.,  and  of  151.  advanced  by  them  to  P., 
the  mortgagor,  P.  appointed  that  the  land  should 
remain,  &c.  to  the  use  of  B.  and  C.,  their  heirs, 
&c.,  with  proviso  for  reconveyance,  on  payment 


by  P.  of  the  165/.,  and  interest ;  and  with  a  cove- 
nant  by  B.  to  pay  the  same,  and  V.,  the  prior 
mortgagee,  assigned  the  term  of  1000  years  to  B. 
and  C.: — Held,  (under  stats.  55  Geo.  3,  c.  134, 
sched.,  tit.  "Mortgage,"  and  3  Geo.  4,  c.  117, 
s.  2),  that,  on  this  last  deed,  an  ad  valorem  stamp 
of  I/,  in  respect  of  the  additional  lo/.,  with  stamps 
for  progressive  duty,  was  not  sufficient,  the  con- 
veyance of  the  fee  creating  a  new  security,  in 
respect  of  which  a  deed  stamp  was  necessary. 
Brown  v.  Pegg,  6  Q.  B.  1. 

The  examinations  in  support  of  a  settlement  by 
apprenticeship  alleged,  that  an  indenture  (a  copy 
of  which  was  sent  with  the  examinations)  wag 
"duly  stamped:" — Held,  that  the  allegation  was 
sufficient,  the  stamp  not  forming  any  part  of  the 
indenture  or  examinations,  and  the  presumption 
from  such  statement  being  that  the  indenture  was 
stamped  at  the  proper  time,  and  in  conformity 
with  the  provisions  of  the  stamp  act.  Reg.  v. 
Keighley,  2  New  Sess.  Cas.  321;  15  Law  J.,  N.  S., 
M.  C.,  102 ;  10  Jur.  492— Q.  B. 

A  party  having  purchased  a  copyhold  estate, 
agreed  with  the  vendor,  that  such  estate  should  be 
surrendered  to  a  third  party,  who  had  advanced  a 
portion  of  the  purchase-money,  such  third  party 
holding  the  estate  by  way  of  security  for  the 
amount  of  the  loan  : — Held,  that  a  deed  carrying 
out  these  objects  only  amounted  to  one  indenture, 
and  was  subject,  therefore,  only  to  one  stamp. 
Rushbrooke  v.  Hood,  11  Jur.  931 — C.  P. 

By  a  second  indenture  between  the  purchaser 
and  such  third  party,  after  reciting  the  indenture 
above  mentioned,  a  default  in  payment  of  the 
principal  and  interest,  and  the  application  for,  and 
agreement  to  lend,  a  further  sum  of  money,  and 
the  advance  of  that  sum,  the  purchaser  covenanted 
with  the  party  making  the  advance,  that  the  pro- 
perty should  be  further  charged  with  the  amount  of 
such  further  advance  and  for  payment  of  the  same  : 
— Held,  that  this  instrument  was  a  deed  of  "  fur- 
ther charge,"  and,  therefore,  subject  only  to  the 
ad  valorem  duty  imposed  by  the  schedule  to  55 
Geo.  3,  c.  184.  Ib. 

A  sum  of  10001.  was  charged  on  certain  pre- 
mises by  deeds  of  mortgage  in  the  usual  form,  and 
without  any  power  of  sale.  Plaintiff  having  ad- 
vanced 1723Z.  to  defendant,  who  was  heir-at-law 
to  the  mortgagor,  a  deed  was  executed  in  1837  by 
plaintiff,  defendant,  and  the  devisee  of  the  mort- 
gagee, whereby  the  latter,  in  consideration  of 
1000Z.  paid  him  by  plaintiff,  at  the  request  of  de- 
fendant, conveyed  the  premises  to  plaintiff,  sub- 
ject to  a  proviso  for  redemption  on  payment  of 
27231.  The  deed  contained  a  covenant  by  defend- 
ant to  pay  2723Z.  on  different  days  from  those 
specified  for  payment  in  the  original  mortgage  of 
1773;  and  also  a  power  of  sale  for  that  sum.  This 
deed  was  stamped  with  the  proper  ad  valorem 
stamp  on  a  mortgage  for  1723/.:  —  Held,  that  the 
stamp  was  insufficient  under  the  3  Geo.  4,  c.  117, 
s.  2,  on  the  authority  of  Brown  v.  Pegg,  6  Q.  B.  1; 
11  Jur.  337  ;  16  Law  J.,  Exch.,  293. 

By  an  indenture  dated  the  17th  of  November, 
1845,  reciting  that  A.  was  indebted  to  B.  in  100/., 
A.  assigned  to  B.  all  the  goods,  fixtures,  tools, 
&c.,  which  then  were,  or  at  any  time  during  the 
continuance  of  that  security  should  be,  in  and 
upon  certain  premises,  to  have,  receive,  and  take, 
the  said  goods,  &c.  thereby  assigned  as  per  sche- 
dule, unto  B.,  &c.  The  deed  contained  a  covenant 
by  A.  for  payment  of  the  100/.  on  the  8th  of  No- 
vember, 1846,  with  interest  thereon  from  the  8th 
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of  August  preceding:  —  Held,  that  a  mortgage 
stamp  on  the  deed  applicable  to  a  sum  not  exceed- 
ing 1001.  was  sufficient.  Dairies  v.  Heath,  3  C.  B. 
938. 

Held,  also,  that,  in  an  action  of  covenant  for  non- 
payment of  the  money,  B.  was  not  bound  to  pro- 
duce the  schedule.  Ib. 

The  indenture  mentioned  in  the  first  count  of  the 
declaration  was  of  four  parts,  between  and  execu- 
ted by  the  vendors,  a  trustee,  the  plaintiff,  and  the 
defendant.  It  recited  the  title  of  the  vendors  to 
certain  copyholds,  an  agreement  for  sale  to  the 
defendant,  that  he  had  taken  possession  and  built 
a  house  thereon,  an  agreement  by  the  plaintiff  with 
the  defendant  to  lend  him  some  money  by  way  of 
mortgage,  and  that,  for  the  purpose  of  carrying  the 
agreements  for  mortgage  and  purchase  simultane- 
ously into  effect,  a  surrender  was  to  be  made  of 
the  copyholds  by  the  vendors,  to  a  trustee,  to  se- 
cure the  money  advanced  by  the  plaintiff.  The 
vendors  then  covenanted  with  the  plaintiff,  his 
heirs,  &c.,  and  separately  with  the  defendant,  his 
heirs,  &c.,  that  they  had  a  good  title,  &c.,  for  quiet 
enjoyment,  &c.,  and  the  defendant  also  there- 
by covenanted  to  pay  to  the  plaintiff  the  sum  ad- 
vanced, with  interest.  The  indenture  mentioned 
in  the  second  count  was  between  and  executed  by 
the  plaintiff  and  the  defendant ;  it  recited  the 
former  deed,  default  in  payment  of  the  sum  there- 
by secured,  a  further  loan  by  the  plaintiff;  and  the 
defendant  thereby  covenanted  to  pay  the  whole 
sum,  with  interest,  and  that  the  copyholds  should 
remain  further  charged  with  the  entire  sum  : — 
Held,  that  the  indenture  in  the  first  count  was 
single  in  its  nature  and  object,  though  treating  of 
several  matters  ;  that  it  was  not  within  the  statute 
of  12  Anne,  c.  9,  s.  24,  and  therefore  liable  only 
to  the  single  stamp  duty  of  35s.  Rushbrook  v.  Hood, 
17  L.  J.,  C.  P.,  58. 

Held,  that  the  indenture  in  the  second  count 
was  a  deed  constituting  a  further  charge,  and  liable 
only  to  the  ad  valorem  stamp  duty  of  30s.  under  55 
Geo.  3,  c.  184.  Ib. 

In  1773  J.  J.  mortgaged  premises  in  fee  to  M.  to 
secure  WOOL,  with  the  usual  proviso  for  redemp- 
tion on  payment,  &c.,  and  without  power  of  sale. 
In  1837,  by  indenture  between  R.  J.,  the  heir-at- 
law  of  J.  J.,  of  the  first  part;  R.,  the  devisee  of 
M.,  of  the  second,  and  H.  of  the  third;  reciting, 
that  the  1000Z.  was  still  due  to  R.,  and  that  H.  had 
agreed  to  pay  it  off,  and  had  advanced  to  R.  J. 
17237.  more  ;  R.,  in  consideration  of  the  1000Z.,  and 
R.  J.  conveyed  the  same  premises  to  H.  in  fee,  sub- 
ject to  a  proviso  for  redemption  on  payment  of 
2723Z.  and  interest,  with  a  covenant  by  R.  J.  to  pay 
that  sum  on  a  day  different  from  that  limited  in  the 
deed  of  1773,  and  a  power  of  sale  in  case  of  non- 
payment of  the  said  sum  of  2723Z.  and  interest,  or 
any  part  thereof,  on  the  day  thereby  limited  for 
payment  thereof: — Held,  that  the  deed  required  an 
ad  valorem  stamp  in  respect  of  the  1723Z.,  and  also 
a  deed  stamp  in  respect  of  the  new  security  taken 
for  the  10001.  Humberstone  v.  Jones,  16  M  &  W 
763. 

G.  mortgaged  premises  to  B.  for  1000  years  to 
secure  150Z.;  and  devised  them  to  his  widow  for 
life,  remainder  to  his  son  in  fee.  After  his 
death,  C.  agreed  to  advance  350Z.  to  his  widow 
and  son,  to  enable  them  to  pay  the  loan  due  to  B., 
and  for  their  other  occasions.  A  deed  was  exe- 
cuted, whereby  B.  assigned,  and  the  devisees  con- 
firmed the  said  term  to  C.,  subject  to  a  proviso 
for  redemption  on  payment  of  350Z.,  and  with  a 


covenant  by  the  devisees  to  pay  the  same.  This 
deed  had  an  ad  valorem  stamp  of  41.: — Held, 
(under  stats.  55  Geo.  3,  c.  184,  sched.,  tit.  "  Mort- 
gage," and  3  Geo.  4,  c.  117,  s.  2),  that  the  stamp 
was  not  sufficient;  the  covenant  by  the  devisees 
creating  a  new  security,  in  respect  of  which  a 
deed  stamp  was  necessary.  Doe  d.  Crawley  v. 
Gutteridge,  12  Jur.  51 ;  17  L.  J.,  Q.  B.,  99. 

Title  Deeds.] — The  unpaid  vendor  of  a  real 
estate  conveyed  to  a  purchaser  has  not,  at  law, 
any  lien  on  the  title  deeds  for  his  purchase-money. 
Good  v.  Burton,  16  Law  J.,  Exch.,  309. 

Deeds,  Production  of.]  — See  PRACTICE  IN  EQUITY. 

DEFAMATION— See  INFERIOR  COURT. 

What  Actionable.] — The  conduct  and  manage- 
ment by  the  clergyman  of  a  parish  of  a  charitable 
society  in  a  parish,  from  the  benefits  of  which  Dis- 
senters are,  by  his  sanction,  excluded,  is  not  law- 
ful subject  of  public  comment,  so  as  to  excuse, 
under  the  plea  of  not  guilty,  the  publication  of 
untrue  and  injurious  matter  respecting  the  clergy- 
man in  relation  to  the  charity.  Gathercole  v. 
Miall,  15  Mee.  &  W.  319  ;  15  Law  J.,  N.  S.,  Exch., 
179;  10  Jur.  337. 

Quaere,  whether  sermons  preached  in  a  church, 
but  not  published,  are  lawful  subject  of  such 
public  comment.  Ib. 

A  party  in  a  matter  before  the  Court  had  kept 
a  sum  of  money,  which,  by  his  contract,  he  ought 
not  to  have  kept;  counsel,  in  reference  to  this 
matter,  used  the  language,  "  This  gentleman  has 
defrauded  us,"  and  was  interrupted  by  the  court 
before  he  had  finished  his  sentence: — Held,  first, 
that  the  words  were  not  actionable.  Needham  v. 
Dowling,  15  Law  J.,  N.  S.,  C.  P.,  9. 

Held,  secondly,  that  they  were  not  irrelevant 
to  the  matter  before  the  Court.  Ib. 

Declaration  for  slander  stated  that  plaintiff  was 
a  peace  officer  and  superintendent  of  the  police  of 
L.,  and  that  defendant  spoke  of  and  concerning 
plaintiff,  and  of  and  concerning  plaintiff  as  such 
superintendent  as  aforesaid,  and  of  and  concern- 
ing the  conduct  of  plaintiff  in  his  said  office  and 
employment,  the  words  following  : — "  I  saw  a  let- 
ter two  or  three  days  since  regarding  an  officer  of 
the  L.  Police  Force,  who  was  superior  in  rank  to 
C.,  and  who  had  been  guilty  of  conduct  unfit  for 
publication."  No  special  damage  was  laid.  After 
verdict  for  plaintiff,  judgment  was  arrested,  be- 
cause such  words  were  not  necessarily  connected 
with  the  conduct  of  plaintiff  in  his  office,  and, 
therefore,  were  not  actionable  without  special 
damage.  James  v.  Brook,  10  Jur.  541 — Q.  B. 

Words  spoken  of  a  superintendent  of  police  : 
"  I  saw  a  letter  respecting  an  officer  of  the  Leeds 
police  force  who  was  superior  in  rank  to  A.  B., 
and  who  had  been  guilty  of  conduct  unfit  for  pub- 
lication:"— Held,  not  actionable  without  special 
damage,  the  conduct  imputed  to  the  plaintiff  not 
being  connected  on  the  face  of  the  declaration 
with  his  official  character.  James  v.  Brook,  16  Law 
J.,  Q.  B.,  17. 

In  an  action  for  slander  the  words  were,  "You 
are  a  thief;  you  robbed  Mr.  L.  of  30/."  The 
words  were  spoken  in  the  hearing  of  B.  and  of 
several  strangers.  B.  knew  that  the  words  did  not 
mean  to  impute  felony,  but  meant  to  impute  that 
the  plaintiff  had  improperly  obtained  30Z.  from  Mr. 
L.  to  compromise  an  action  for  a  distress  : — Held, 
that,  under  these  circumstances,  the  question  to 
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be  left  to  the  jury  was,  not  what  the  defendant 
meant  by  the  words  he  spoke,  but  what  reasonable 
men,  hearing  the  words,  would  understand  by  them. 
Hankinson  v.  Bilby,  2  Car.  &  K.  440— Rolfe. 

Semble,  also,  that  if  all  the  persons  present 
when  the  words  were  spoken  had  known  that  the 
words  did  not  impute  felony,  that  would  have  been 
an  answer  to  the  action.  Ib. 

Plaintiff  inquired  of  defendant  if  he  had  accused 
her  of  using  false  weights  in  her  trade.  Defend- 
ant, in  presence  of  a  third  person,  answered  "To 
be  sure  I  did;  you  have  done  it  for  years:" — 
Held,  that  the  latter  words  were  actionable,  and 
not  privileged  by  reason  of  the  plaintiff's  inquiry, 
the  evidence  showing  that  such  inquiry  was  caused 
by  a  former  statement  of  the  defendant  himself. 
Griffiths  \.  Lewis,  7  Q.  B.  61. 

The  use  of  words  imputing  an  indictable  of- 
fence is  actionable  or  not,  according  to  the  sense 
in  which  they  may  fairly  be  understood  by  by- 
standers not  acquainted  with  the  matters  to  which 
they  relate,  or  which  may  render  them  a  privi- 
leged communication;  and  the  secret  intent  of  the 
speaker  in  uttering  them  in  the  presence  of  such 
bystanders  is  immaterial.  Hankinson  v.  Bilby, 
16  M.  &  W.  442. 

Under  the  statute  5  &  6  Viet.  c.  109,  the  vestry, 
upon  precept  from  the  justices,  are  to  make  out 
and  return  a  competent  number  of  persons  quali- 
fied and  liable  to  serve  the  office  of  constable  ; 
the  list  is  to  be  published,  and  notice  given  of 
when  and  where  objections  will  be  heard  by  the 
justices,  who,  at  a  special  session,  have  power  to 
strike  out  of  the  list  the  names  of  persons  dis- 
qualified, and  to  choose  and  swear  in  constables 
from  the  list ;  and  the  vestry  may  return  a  resolu- 
tion to  have  paid  constables,  in  which  case  the 
justices  are  to  appoint  paid  constables.  A  vestry 
made  out  a  list,  and  returned  it  with  a  resolution 
to  have  a  paid  constable;  and  the  plaintiff,  being 
named  in  the  list,  was  about  to  be  sworn  in  as  a 
paid  constable  by  the  justices,  when  the  defend- 
ant, a  parishioner,  made  a  statement  to  the  jus- 
tices, in  the  presence  of  a  number  of  persons, 
affecting  the  plaintiff's  character.  In  an  action 
for  slander,  it  being  objected  that  the  statement 
ought  to  have  been  made  to  the  vestry,  and  not 
to  the  justices,  who  could  only  hear  objections  as 
to  qualification  and  liability  to  serve — Held,  that 
the  plaintiff  was  not  entitled  to  recover,  if  the 
statement  was  made  bona  fide  in  furtherance  01 
the  ends  of  justice.  Kershaw  v.  Bailey,  17  L.  J., 
Exch.,  129. 

A  publication,  reflecting  on  the  character  of  the 
plaintiff,  professed  to  contain  a  report  of  the  pro- 
ceedings before  two  judges  of  different  courts  ai 
chambers,  on  applications,  under  the  Bankrupt 
Act,  5  &  6  Viet.  c.  122,  s.  42,  to  discharge  a 
bankrupt  out  of  custody.  The  defence  (under  the 
general  issue)  was,  that  it  was  a  fair  account  o 
what  took  place  before  those  judges  when  acting 
in  a  judicial  capacity: — Held,  that,  if  it  was,  the 
defendant  was  entitled  to  the  verdict.  Smith  v 
Scott,  2  C.  &  K.  580— Coleridge. 

Held,  also,  that  if  the  report,  though  not  cor 
rect,  was  an  honest  one,  and  intended  to  be  a  fai 
account  of  what  really  occurred  before  the  judges 
that  would  be  a  ground  for  reducing  the  damages 
Ib. 

Allegorical  terms  of  a  defamatory  character  o 
of  evil  import,  such  as  imputing  to  a  person  th 
qualities  of  the  "  frozen  snake"  in  the  fable,  ar 
libellous  per  se,  without  innuendoes  to  explain 
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heir  meaning.     Hoare  v.  Silverlocke,  12  Jur.  695; 
7  L.  J.,  Q.  B.,  306. 

To  write  to  the  members  of  a  charitable  institu- 
ion,  calling  on  them  "  to  reject  the  unworthy 
laims  of  Miss  H.,"  and  stating  that  "  she  squan- 
lered  away  the  money  which  she  did  obtain  from 
he  benevolent  in  printing  circulars  abusive  of 
commander  D.,"  the  secretary  of  the  institution, 
s  libellous.  Ib. 

Declaration  for  libel  stated,  that  the  plaintiff  had 
applied  to  the  Royal  Naval  Benevolent  Society  for 
>ecuniary  assistance  ;  that  defendant  published  in 
a  newspaper  the  following  libel  of  and  concerning 
)laintiff,  and  of  and  concerning  her  application  to 
;he  society: — "  The  Royal  Naval  Benevolent  So- 
ciety.    We  were  sorry  to  perceive,  by  a  report  of 
a  meeting  of  the  above  society,  that  the   case  of 
Miss  H.  (meaning  the  plaintiff)  had  been  re-opened 
by  an  officer  who  has   been  a  stranger  to   those 
scenes  which  have  occurred  at  former  meetings, 
and  has  missed  the  hearing  of  an   overwhelming 
mass  of  evidence,  which  is  a  complete  justification 
for  the  society's  decision  with  respect  to  the  claims 
of  Miss  H.,  to  say  nothing   of  the  recantation  of 
some  who  were  her  warmest  friends,  and  who,  in 
Diving  up  their  advocacy  of  her  claims,  stated  that 
they  had  realized  the  fable  of  the  frozen  snake." 
Fourth  count  set  forth  a  letter  containing  the  fol- 
lowing matter  of  and  concerning  plaintiff,  and  of 
and  concerning  her   application  to  the  society : — 
"  Sir, — Having  attended  the  meetings  of  the  Royal 
Naval  Benevolent  Society,  and  witnessed  the  pain- 
ful and   strong  disputes   in   the  case  of  Miss   H. 
(meaning  the  plaintiff),  I  am  led  to  address  these 
observations  to  you  in  justice  to  our  worthy  secre- 
tary, and  on  behalf  of  our  charitable  institution. 
For  one,  I  am   determined   to  withdraw  my  sub- 
scription, should  any  of  our  funds  be  granted  to 
Miss  H.;  but  I  hope   and  trust  the  good  sense  of 
the  members  at  our  next  meeting  will,  as  hereto- 
fore, prevail,   and  reject  for   ever  the  unworthy 
claims  of  Miss  H."     And  another  letter,  containing 
the   following    matter: — "Who   is    this   woman, 
(meaning  the  plaintiff),  that  she  is  to  engross  al- 
most the  whole   time  of  the  society  ?  she   is  not 
entitled   as  the  descendant  of  a   subscriber,  or  in 
her  own  right,  to  relief;  and  it  is  avowed  by  her 
friends,  that  she  squandered  away  the  money  which 
she  did  obtain  from  the  benevolent  in  printing  cir- 
culars abusive  of  commander  D.:" — Held,  after 
verdict    for    plaintiff,  first,   that    the  jury   having 
found  the  application  of  the  fable  of  the  frozen 
snake  to  plaintiff,  in  the  third  count,  to  be  injuri- 
ous to  her  character,  there  was  no  ground  for  ar- 
resting the  judgment  on  that  count.     Ib. 

Held,  secondly,  that  the  fourth  count  stated 
libellous  matter.  76. 

An  action  of  slander  cannot  be  maintained  by  a 
lessee  or  renter  of  tolls,  for  words  spoken  of  him 
in  his  character  of  contractor  for  tolls,  after  he  has 
ceased  to  contract  for  renting  the  tolls,  respecting 
which  the  words  are  spoken.  Bellamy  v.  Burch, 
16  M.  &  W.  590. 

Semble,  the  renting  of  tolls  is  not  a  profession 
or  trade.  Ib. 

A  declaration  for  slander  alleged,  that  plaintiff 
was  a  salaried  superintendent  of  police  at  L.,  and 
that  it  was  his  duty  as  such  to  conduct  himself 
temperately  and  with  decency  and  propriety  while 
on  duty,  and  to  hinder  and  repress  indecent  and 
disorderly  conduct  in  the  police  office  ;  that  de- 
fendant intended  to  injure  plaintiff  in  his  office, 
and  cause  it  to  be  believed,  that  he  had  miscon- 
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ducted  himself  as  such  superintendent,  and  cause 
him  to  be  dismissed  from  his  office,  in  a  discourse 
•which  he  had  concerning  plaintiff  as  such  superin- 
tendent, and  concerning  plaintiff's  conduct  in  his 
office,  falsely,  &c.,  spoke  and  published  concern- 
ing plaintiff,  and  concerning  him  as  such  superin- 
tendent, and  concerning  his  conduct  in  his  office, 
the  false,  &c.,  and  words,  "  I"  (meaning  defend- 
ant) "  saw  a  letter  two  or  three  days  since  regard- 
ing an  officer  of  the  L.  police  force"  (meaning 
plaintiff)  "who"  (meaning  plaintiff)  "had  been 
guilty  of  conduct  unfit  for  publication."  Judg- 
ment arrested,  after  verdict,  on  the  ground  that 
the  declaration  did  not  show  how  the  imputation 
•was  connected  by  the  speaker  with  the  plaintiff's 
office.  James  v.  Brook,  9  Q.  B.  7. 

The  declaration  stated,  that  the  plaintiff  was  a 
surgeon  and  accoucheur,  and  that  he  had  been 
employed  to  attend,  and  had  attended,  on  R.  in 
her  confinement;  that  the  defendant,  in  a  dis- 
course with  the  said  R.,  of  and  concerning  the 
plaintiff  in  relation  to  his  said  profession,  falsely, 
&c.,  spoke  and  published  the  following  words  : — 
"  I  wonder  you  had  him  to  attend  you.  Do  you 
know  him  ?  He  is  not  an  apothecary  ;  he  has  not 
passed  any  examination  ;  he  is  a  bad  character  ; 
none  of  the  medical  men  here  will  meet  him. 
There  have  been  many  inquests  had  upon  persons 
\vho  have  died  because  he  had  attended  them." 
At  the  trial  the  words  proved,  as  to  the  inquests, 
were  "several  have  died  that  the  plaintiff  has 
attended,  and  there  have  been  inquests  held  upon 
them:" — Held,  that  the  judge  was  right  in  allow- 
ing the  declaration  to  be  amended  by  inserting  the 
words  proved.  Southee  v.  Denny,  1  Exch.  Rep. 
196;  17  L.  J.,  Exch.,  151. 

Held,  also,  that  if  the  amended  words  could 
have  been  answered  by  a  plea  of  justification,  and 
the  words  originally  inserted  could  not,  the  coun- 
sel for  the  defendant  should  have  applied  to  the 
judge  to  postpone  the  trial.  Ib. 

Held,  also,  that  the  words  as  amended  were 
actionable.  Ib. 

And,  semble,  that  the  words  "  he  is  a  bad  cha- 
racter, none  of  the  medical  men  here  will  meet 
him,"  were  also  actionable.  Ib. 

Publication.]  — Defendant  communicated  to  the 
editor  of  a  newspaper  certain  facts  concerning 
A.  B.,  such  as  that  he  had  been  hung  up  in  effigy 
in  a  ludicrous  character,  Sec.;  at  the  same  time 
saying  to  the  editor,  that  he  wished  he  would 
"  show  up"  A.  B.  The  editor  knew  of  the  facts 
themselves  from  other  quarters.  An  article  sub- 
sequently appeared  in  the  newspaper  containing 
in  substance  the  matters  so  narrated,  and  which 
article  it  appeared  that  the  defendant  saw,  anc 
expressed  his  approbation,  after  publication.  The 
jury  found  that  the  article  was  libellous: — Held 
that  defendant  was  rightly  convicted  of  the  pub 
lication.  Reg.  v.  Cooper,  io  Law  J.,  N.  S.,  Q.  B. 
206. 

Privileged  Communications.'] — A  letter  written 
to  a  bishop  informing  him  of  a  report,  current  in 
a  parish  in  his  diocese,  that  the  incumbent  of  E 
district  in  that  parish  had  collared  the  schoolmas 
ter,  and  that  a  fight  ensued  between  them,  is  c 
privileged  communication,  if  such  letter  was  writ 
ten  to  the  bishop  honestly  to  call  his  attention  t 
a  rumour  in  the  parish  which  was  bringing  scan 
dal  on  the  Church,  and  not  from  any  maliciou 
motive ;  and  it  is  not  material  that  the  writer  o 
the  letter  did  not  live  in  the  district  to  the  incum 


sent  of  which  the  letter  refers.    James  v.  Boston, 
2  Car.  &  K.  4— Pollock. 

In  an  action  against  a  party  for  publishing  a 
: — Held,  per  Tindal,  C.  J.,  and  Erie,  J.,  that 
i  person  having  information  materially  affecting 
he  interests  of  another,  and  honestly  communi- 
;ating  it  privately  to  such  other  party,  in  the  full 
>elief,  and  with  reasonable  grounds  for  the  belief, 
hat  it  is  true,  is  justified  in  so  publishing  it,  al- 
hough  the  publisher  has  no  personal  interest  in 
he  subject-matter  of  the  libel,  and  although  no 
nquiry  has  been  made  of  him,  and  although  the 
damage  to  the  other  party,  or  to  his  property,  is 
not  imminent.  But  per  Coltman,  J.,  and  Cress- 
,  J.,  that  such  a  communication  is  not  privi- 
eged.  Coxhead  v.  Richards,  15  Law  J.,  N.  S., 
:.  P.,  278  ;  10  Jur.  984. 

The  libel  in  question  was  written  in  a  letter  by 
he  mate  of  a  ship  from  a  seaport  in  Wales,  whence 
he  ship  was  to  sail  on  her  voyage  out  a  fortnight 
afterwards,  falsely  charging  that  the  captain  had 
>een  guilty  of  misconduct  in  navigating  his  vessel 
n  consequence  of  continued  intoxication,  and  ask- 
ng  advice  as  to  whether  he  (the  mate)  should  re- 
main with  the  ship  and  go  the  voyage  out,  or  not. 
This  letter  was  written  to  A.,  (who  had  no  personal 
nterest  in  the  ship,  but  who  believed  the  statement 
n  the  letter  to  be  true,  and  who  acted  boua  fide 
and   honestly  in  the  matter),  and  was  put  by  A. 
nto  the  hands  of  the  owner  of  the  ship,  who,  in 
;onsequence   of  the    contents    of  the   letter,  dis- 
charged the  captain.     In  an  action  for  defamation 
wrought   by  the    captain   against  A.,  —  Held,  per 
Tindal,  C.  J.,  and  Erie,  J.,  that  such  publication 
jy  A.  was  a  privileged  communication.     Per  Colt- 
man, J.,  and  Cresswell,  J.,  that  it  was  not.    Ib. 

Where  a  defendant  volunteered  a  statement  to 
a  third  party  injurious  to  the  credit  of  the  plaintiff 
in  his  trade,  and  untrue, — Held,  per  Tindal,  C.  J., 
and  Erie,  J.,  that  it  was  a  question  for  the  jury, 
whether  the  communication  was  malicious.  Per 
Coltman,  J.,  and  Cresswell,  J.,  contra.  Bennett  v, 
Deacon,  15  Law  J.,  N.  S.,  C.  P.,  289. 

A.,  having  had  no  previous  knowledge  of  B.,  a 
trader,  sold  him  goods  to  the  amount  of  62/.  10s.  at 
two  months'  credit.  Upon  going  to  B.'s  shop  at 
the  expiration  of  the  credit,  A.  found  that  the 
whole  of  the  stock  in  trade,  including  a  portion  of 
the  goods  sold  by  him,  had  been  sold  by  auction 
by  B.'s  desire  on  the  previous  day,  and  at  a  reduc- 
tion of  307.  per  cent.,  and  that  the  proceeds  were 
in  the  hands  of  S.,  the  auctioneer.  Upon  inquiry 
he  could  not  learn  where  B.  was  to  be  found.  He 
thereupon  went  to  his  attornies,  and  they,  on  his 
behalf,  served  on  S.  a  notice  not  to  part  with  the 
proceeds,  "  the  said  B.  having  committed  an  act 
of  bankruptcy."  B.  had,  in  fact,  committed  no  act 
of  bankruptcy,  the  goods  having  been  sold  for  the 
purpose  of  his  retiring  from  business  : — Held,  by 
Tindal,  C.  J.,  Coltman,  J.,  and  Erie,  J.  (Cresswell, 
J.,  dissentiente),  that  he  had  such  an  interest  in 
serving  the  notice  as  to  render  it  a  privileged  com- 
munication, if  it  was  served  with  good  faith,  and 
under  the  bona  fide  belief  that  B.  had  committed 
an  act  of  bankruptcy.  Blackham  v.  Pugh,  15  Law 
J.,  N.  S.,  C.  P.,  290. 

A.,  a  trader,  being  indebted  to  B.  upon  an  unex- 
pired  credit,  employs  C.  to  sell  his  goods  by  auc- 
tion, and  absents  himself  under  circumstances 
sufficient  to  induce  B.  to  believe  that  an  act  of 
bankruptcy  has  been  committed.  B.  gives  notice 
to  C.  not  to  pay  over  the  proceeds  to  A.,  "  he 
having  committed  an  act  of  bankruptcy."  In  an 
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action  by  A.  against  B.,  charging  this  notice  as  a 
libel,  it  was  held  by  Tindal,  C.  J.,  and  Coltman 
and  Erie,  JJ.,  to  be  a  privileged  communication; 
dissentiente  Cresswell,  J.  Blackham  v.  Pugh,  2  C. 
B.  611. 

Quffire,  whether  a  caution  bona  fide  given  to  a 
tradesman,  without  any  inquiry  on  his  part,  not  to 
trust  another,  falls  within  the  exception  as  to 
privileged  communications: — Held  by  Tindal,  C. 
J.,  and  Erie,  J.,  that  it  does.  Held  by  Coltman 
and  Cresswell,  JJ.,  that  it  does  not.  Bennett  v. 
Deacon,  2  C.  B.  628. 

To  an  action  for  a  libel  defendant  pleaded  not 
guilty,  and  a  justification.  He  offered  no  proof  of 
the  justification,  but  gave  evidence  to  show  that 
the  document  was  published  under  circumstances 
rendering  it  a  privileged  and  private  communi- 
cation between  defendant  and  a  third  party  : — 
Held,  that  the  jury,  in  forming  their  opinion  (upon 
the  first  issue)  whether  or  not  the  communication 
was  privileged,  ought  not  to  take  into  considera- 
tion the  fact  that  the  justification  had  been 
pleaded  and  abandoned.  Wilson  v.  Robinson, 
1  Q.  B.  68. 

C.,  the  mate  of  a  ship,  sends  to  B.,  a  stranger, 
a  letter,  charging  A.,  the  captain,  with  gross  mis- 
conduct. B.  shows  this  letter  to  D.,  the  owner, 
who  dismisses  A.: — Held,  by  Tindal,  C.  J.,  and 
Erie,  J.,  that  the  showing  of  the  letter  by  B.  to  D. 
was  a  privileged  communication.  Held,  by  Colt- 
man  and  Cresswell,  JJ.,  to  be  not  privileged. 
Coxhead  v.  Richards,  2  C.  B.  569. 

Declaration  stated  that  plaintiff  was  town-clerk 
and  clerk  to  the  justices  of  the  borough  of  A. 
That  R.  C.  G.  was  examined  before  the  justices  of 
the  liberty  upon  a  charge  of  embezzlement,  and 
afterwards  D.  H.  was  examined  before  the  justices 
of  the  borough  upon  the  same  charge,  at  which 
last-mentioned  examination  plaintiff  acted  as  legal 
adviser  of  the  said  justices  ;  and  that  defendant, 
in  a  letter  to  the  Secretary  of  State  for  the  Home 
Office,  published  of  and  concerning  the  said  ex- 
aminations, and  of  and  concerning  the  conduct  of 
plaintiff  in  his  said  office  of  legal  adviser,  the  fol- 
lowing libel : — "  Deeming  the  due  administration 
of  justice  of  paramount  importance,  &c.,  I  beg  to 
call  your  attention  to  the  following  facts,  showing 
the  anomalous  position  of  a  certain  functionary  in 
this  borough."  The  letter  stated  that  two  per- 
sons, uncle  and  nephew,  were  committed  for  trial 
for  felony:  the  nephew  by  the  magistrates  of  the 
liberty,  when  he  was  defended  by  plaintiff;  the 
uncle  by  the  magistrates  of  the  borough,  when 
plaintiff  acted  as  their  legal  adviser,  and  a  friend 
of  his  acted  as  legal  adviser  to  the  prisoner;  and 
proceeded  : — The  most  close  intimacy  has  existed 
for  years  between  the  town-clerk  and  the  two 
prisoners,  and,  when  the  nephew's  papers  were 
examined,  an  enormous  amount  of  accommoda- 
tion-bill transactions,  and  legal  proceedings  arising 
therefrom,  amounting  to  many  thousands,  were 
discovered,  the  town-clerk  and  others  with  whom 
he  is  closely  connected  being  the  parties  thereto  ; 
thus  clearing  up  the  mystery  as  to  the  uses  to 
which  the  plunder  had  been  applied.  Deeming 
this  a  state  of  things  demanding  a  remedy,  I 
respectfully  call  your  prompt  attention  to  the 
same,  feeling  assured  that  you  will  institute  the 
necessary  inquiry,  and  take  such  steps  as  the  jus- 
tice of  the  case  and  the  crying  evil  pointed  out 
demand."  Innuendo,  "  meaning  thereby  that 
plaintiff  had  conspired  with,  and  was  an  accom- 
plice of,  the  said  R.  C.  G.  and  D.  H.  in  embezzling 


the  monies  of  the  said  T.  K.,  and  had  made  use 
of  the  proceeds  of  the  said  embezzlement ;  and 
also  that  plaintiff,  as  such  clerk  and  legal  adviser 
as  aforesaid,  had  acted  corruptly  and  dishonestly 
in  his  said  office  and  employment  at  the  examina- 
tions of  the  said  D.  H.  before  the  said  justices  of 
the  said  borough,  in  order  that  the  said  justices 
might  be  induced  to  dimiss  the  said  charge  against 
the  said  D.  H.,  and  to  discharge  him  out  of  cus- 
tody:"— Held,  first,  that  defendant  was  liable, 
because  the  Secretary  of  State  had  no  direct 
authority  in  respect  of  the  matter  complained  of, 
and  was  not  a  competent  tribunal  to  receive  the 
application.  Blagg  v.  Sturt,  11  Jur.  1011;  16 
Law  J.,  Q.  B.,  39. 

Held,  secondly,  that  proof  of  falsehood  in  part 
of  the  statement  was  evidence  to  renew  the  pre- 
sumption of  malice  where  the  occasion  of  the  pub- 
lication had  been  evidence  to  rebut  it.  Ib. 

Held,  thirdly,  that  the  libel  was  capable  of  the 
meaning  imputed  by  the  innuendo.  Ib. 

Action  for  Defamation.} — To  an  action  by  A.  for 
words  imputing  insolvency  in  the  way  of  his  trade, 
which  he  carried  on  in  partnership  with  B.  and  C.; 
the  declaration  stating,  by  way  of  special  damage, 
that  one  C.  S.  had  withdrawn  his  account  from 
plaintiff  and  his  co-partners;  a  plea,  that  plaintiff 
carried  on  his  said  trade  jointly  with  B.  and  C.,  and 
not  otherwise,  and  that  all  the  damage  accrued  to 
B.  and  C.  jointly  with  plaintiff,  and  not  to  plaintiff 
alone, — Held,  ill.  Robinson  v.Marchant,  15  Law 
J.,  N.  S.,  Q.  B.,  135 ;  10  Jur.  156. 

Statement  of  Slanderous  Matter.] — The  first 
count  of  a  declaration  for  libel,  after  introductory 
averments  that  plaintiff  was  a  merchant  at  St.  H., 
and  employed  by  captains  of  ships  touching  at  the 
said  island  to  supply  them  with  fresh  water,  specify- 
ing the  manner  in  which  the  said  ships  were  so  sup- 
plied, and  that  a  certain  ship  called  "  M."  applied 
to  plaintiff  for  water,  and  was  supplied  out  of 
wooden  tanks,  stated,  that  defendant  published  of 
plaintiff  and  his  said  trade,  and  of  the  said  supply 
of  water  to  the  said  ship,  a  letter,  which  contained 
the  following  passages: — "The  ship  <  M.'  arrived 
from  B.  on  Saturday,  and  the  passengers  landed  in 
almost  a  dying  state.  It  appears  that  they  were  all 
tolerable  well  up  to  their  arrival  at  St.  H.,  where 
they  took  on  board  fresh  water.  There  is  no  doubt 
that  their  illness  was  occasioned  by  the  water  ;  and 
it  appears  the  water  is  run  into  a  copper  tank  at 
St.  H.,  from  whence  the  casks  are  filled  alongside. 
There  is  no  doubt,  therefore,  that  the  poison  is  im- 
bibed from  this  copper  tank ;  and  it  behoves  the 
authorities  immediately  to  order  its  removal,  and 
replace  it  with  an  iron  one."  Innuendo,  that 
plaintiff  had  been  guilty  of  selling  and  supplying 
bad  and  unwholesome  water  to  the  said  ship  M. 
The  second  count,  after  averring  that  defendant 
published  the  preceding  letter  "in  substance  as 
follows,  that  is  to  say,"  (setting  it  out),  stated,  that 
defendant  published  another  letter  of  and  concern- 
ing plaintiff  &c.,  and  of  and  concerning  the  last- 
mentioned  letter,  containing  the  following  pas- 
sages : — «  I  beg  leave  to  correct  an  error  I  was  led 
into  respecting  the  passengers  of  the  ship  M.  being 
poisoned  by  the  water  supplied  at  St.  H.  from  a  cop- 
per tank.  I  stated  that  the  tank  belonged  to  Govern- 
ment. This  is  an  error.  The  copper  tank  is  fitted 
up  in  a  small  schooner  belonging  to  Mr.  S.,  which 
runs  alongside  the  ships  as  they  arrive,  to  supply 
them  with  water.  Captains  of  ships  homeward 
bound  will,  therefore,  do  well  to  beware  of  the 
fatal  consequences  that  may  result  from  taking  in 
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water  that  has  been  probably  lying  some  days  in  a 
copper  tank,  the  evil  effects  of  which  they  can  as- 
certain by  inquiry  of  the  captain,  doctor,  or  owners 
of  The  M.  The'  doctor  pronounces  it  to  be  a  deci- 
ded case  of  poison  :" — Held,  in  arrest  of  judgment, 
first,  that  there  was  nothing  in  the  first  letter  which 
warranted  the  innuendo  applying  the  imputation  of 
misconduct  to  plaintiff,  and  therefore,  that  the  first 
count  could  not  be  sustained.  Solomon  v.  Lawson, 
15  Law  J.,  N.  S.,  Q.  B.,  253  ;  10  Jur.  796. 

Held,  secondly,  that,  the  second  letter  was  so 
connected  with  the  first,  that  the  first  ought  to 
have  been  set  out  and  declared  on  as  part  of  the 
libel  in  the  second  count ;  and  that,  for  want  of 
this,  the  second  count  was  defective.  Ib. 

Quaere,  whether,  in  an  introductory  averment, 
it  is  sufficient  to  state  the  substance  of  a  writ- 
ing. Ib. 

First  count  of  declaration  in  case  for  slander 
averred,  that  plaintiff  was  a  butcher,  and  carried 
on  that  trade,  and  that  defendant,  intending  to 
cause  it  to  be  believed  that  plaintiff  was  guilty  of, 
in  her  said  trade,  fraudulently  using  two  weights 
to  a  steelyard,  by  her  used  in  her  trade,  and  of 
cheating  in  her  trade,  &c.,  in  a  certain  discourse 
of  and  concerning  plaintiff  in  her  trade,  and  of 
and  concerning  M.  G.,  her  son  and  servant,  and  of 
her  using  false  weights  in  that  trade,  spoke  the 
words  following  : — "  M.  G.  uses  two  balls  to  his 
mother's  steelyard,"  thereby  meaning  that  plaintiff, 
by  M.  G.,  her  son  and  servant,  used  false  weights 
in  her  trade,  and  cheated  and  defrauded  in  it. 
Second  count,  upon  another  discourse  on  another 
day,  containing  appropriate  averments  and  intro- 
ductory colloquium,  stated,  that,  "  in  answer  to  a 
question  put  by  plaintiff  to  defendant,  whether  de- 
fendant had  told  to  one  J.  G.  that  plaintiff's  son 
used  two  balls  to  her  (plaintiff's)  steelyard,"  de- 
fendant spoke  these  words,  "I  did,  I  will  swear 
it;  you,  Mrs.  G.,  have  used  it  for  years."  The 
words  were  applied,  by  proper  innuendoes,  to 
plaintiff,  and  to  the  use  of  false  weights  in  the 
way  of  her  trade.  After  verdict  for  plaintiff, — 
Held,  in  arrest  of  judgment,  first,  that,  the  words 
in  the  first  count  being  susceptible  of  an  injurious 
as  well  as  a  harmless  meaning,  the  innuendo  did 
not  exceed  its  proper  office  in  pointing  to  the  for- 
mer. Griffiths  v.  Lewis,  15  Law  J.,  N.  S.,  Q.  B., 
249;  10  Jur.  711. 

Held,  secondly,  that  the  words  in  the  second 
count  being  stated  to  have  been  spoken  in  the  same 
discourse,  it  was  sufficient  that  some  of  them  were 
actionable,  though  entire  damages  were  given.  Ib. 

Declaration  in  case  for  slander  charged,  that  de- 
fendant, contriving  and  intending  &c.,  in  a  certain 
discourse  in  the  presence  and  hearing  of  certain 
persons,  spoke  and  published  of  and  concerning 
plaintiff,  and  of  and  concerning  his  trade,  the 
words  following : — '•'  I  have  been  robbed  of  three 
dozen  of  winches ;  you  have  bought  two,  one  at 
3s.  and  one  at  2s.;  you  knew  well  when  you  bought 
them  that  they  cost  me  three  times  as  much  making 
as  you  gave  for  them,  and  that  they  could  not  have 
been  come  honestly  by;"  whereupon  plaintiff  then, 
in  the  presence  and  hearing  of  the  aforesaid  per- 
sons, said  to  defendant,  "I  have  bought  half-a- 
dozen  winches  from  a  new  maker  the  week  be- 
fore ;"  and  then,  in  the  presence  and  hearing  of 
the  aforesaid  persons,  produced  and  showed  some 
of  such  last-mentioned  winches  to  defendant,  who, 
further  contriving  and  intending  as  aforesaid, 
thereupon  replied  to  plaintiff,  in  the  presence  and 
hearing  of  the  persons  aforesaid,  "  Oh,  no  !  these 


are  not  my  winches,  you  know  that  well  enough  ; 
these  (the'defendnnt  meaning  and  pointing  to  cer- 
tain other  winches,  &c.)  are  mine.  I  am  sorry  to 
say  anything  against  any  tradesman,  but  will  bring 
the  man  who  stole  my  winches  and  let  you  see 
him,  for  he  is  in  my  custody  ;"  thereby  meaning 
that  plaintiff  had  been  guilty  of  buying  the  winches, 
knowing  them  to  have  been  stolen  : — Held,  in  ar- 
rest of  judgment,  that  the  declaration  contained 
one  count  only  ;  that  the  former  words  were  ac- 
tionable; that,  all  the  words  appearing  to  have 
been  spoken  by  the  defendant  in  one  continued 
discourse,  it  was  sufficient  that  some  of  them  were 
actionable,  though  damages  were  given  upon  the 
whole  declaration.  Alfred  v.  Farlow,  15  Law  J., 
N.  S.,  Q.  B.,  259;  10  Jur.  714. 

Quaere,  whether  the  latter  words  were  action- 
able without  any  colloquium.  Ib. 

Pleas.] — The  general  issue  and  a  special  plea 
of  apology  and  payment  of  money  into  court  under 
6  &  7  Viet.  c.  96,  s.  2,  to  the  same  cause  of  action, 
will  not  be  allowed.  O'Brien  v.  Clement,  3  Dowl. 
&  L.  676;  15  Law  J.,  N.  S.,  Exch.,  285;  10  Jur. 
395. 

Under  the  general  issue  in  an  action  for  libel, 
you  may  disprove  the  fact  of  publication,  or  show 
that  it  is  not  of  an  injurious  character,  or  that  it 
was  published  on  some  justifiable  occasion.  Ib. 

In  an  action  for  libel  or  slander,  where  the 
words  written  or  spoken  are  not  in  themselves  ap- 
plicable to  the  individual  plaintiff,  no  introductory 
averment  or  innuendo  can  give  such  an  applica- 
tion. Solomon  v.  Lawson,  8  Q.  B.  823. 

Therefore,  where  the  declaration  in  the  first 
count,  after  reciting  that  plaintiff  was  employed  in 
supplying  fresh  water  to  ships  at  H.,  and  had  for 
that  purpose  fitted  up  a  schooner  with  wooden 
tanks,  and  that  the  ship  M.  being  at  H.,  plaintiff 
conveyed  fresh  water  to  the  M.  in  the  wooden 
tanks  of  his  schooner,  complained  that  defendant 
published  of  and  concerning  plaintiff  in  his  said 
employment,  and  concerning  the  water  so  sup- 
plied to  the  M.,  a  statement  (set  forth  in  the  count) 
that  persons  on  board  the  M.  had  become  ill  soon 
after  leaving  H.,  where  they  had  taken  in  fresh 
water,  which  illness  was  occasioned  by  the  water  ; 
that  the  water  was  run  into  a  copper  tank,  whence 
the  casks  were  filled  alongside;  that  the  poison 
was  imbibed  from  the  tank ;  and  that  it  behoved 
the  authorities  to  order  its  removal,  and  replace 
it  with  an  iron  one;  thereby  meaning,  that  plain- 
tiff had  been  guilty  of  supplying  bad  and  unwhole- 
some water  to  the  M.: — Judgment  on  that  count 
was  arrested.  Ib. 

Where  a  declaration  for  libel  sets  out  a  publi- 
cation which  refers  to  a  previous  publication  ;  but, 
unless  by  reference  to  the  language  of  the  previous 
publication,  contains  no  libel,  such  previous  pub- 
lication must  be  considered  as  incorporated  in 
the  publication  complained  of,  and  must  appear 
in  the  declaration  to  be  set  out  verbatim,  and  not 
merely  in  substance.  Ib. 

Therefore,  judgment  was  arrested  as  to  the 
second  count  of  the  above  declaration,  which, 
after  reciting  that  defendant  published  a  statement 
in  substance  as  follows,  setting  out  the  publica- 
tion charged  in  the  first  count,  charged,  that  de- 
fendant afterwards  published  of  and  concerning 
plaintiff  &c.,  and  of  and  concerning  the  first 
publication,  a  statement  that  the  copper  tank 
was  fitted  up  in  a  schooner  belonging  to  plaintiff. 
Ib. 
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Where  a  declaration  in  slander  sets  out  words 
alleged  to  have  been  uttered,  some  in  one  dis- 
course, and  the  remainder  in  a  second  discourse, 
and  there  are  in  form  but  two  counts,  each  con- 
taining only  the  words  alleged  to  have  been  uttered 
in  one  discourse,  the  declaration  will  be  treated 
as  containing  only  two  counts,  though  each  ol 
such  two  counts  contain  separate  allegations  ol 
the  uttering  of  different  words  in  the  particular 
discourse.  Griffiths  v.  Lewis,  8  Q.  B.  841. 

Therefore,  if  in  each  count  there  be  any  words 
set  out  which  are  slanderous,  judgment  for  plain- 
tiff will  not  be  arrested  after  verdict,  though  the 
damages  be  general,  and  some  of  the  separate 
allegations  recite  only  words  not  actionable.  Ib. 

The  first  count  stated,  that  plaintiff  was  a 
butcher,  and  that  defendant,  contriving  to  cause 
it  to  be  believed  that  plaintiff  had  been  and  was 
guilty  of,  in  her  said  trade,  fraudulently  using  two 
weights  to  a  steelyard,  (as  to  which  there  was  no 
previous  direct  allegation),  by  her  used  in  her  said 
trade,  and  of  using  improper  and  fraudulent  weights 
in  her  said  trade,  and  thereby  to  injure  plaintiff  in 
her  said  trade,  in  a  discourse  of  and  concerning 
plaintiff  in  her  said  trade,  and  of  and  concerning 
M.,  a  son  of  plaintiff,  and  her  servant  in  her  said 
trade,  as  such  servant,  and  of  and  concerning 
plaintiff  having,  as  supposed  by  defendant,  by  M., 
as  her  agent  and  servant,  used  improper  and 
fraudulent  weights  in  her  said  trade,  and  de- 
frauded and  cheated  in  her  said  trade,  and  of 
and  concerning  her  being,  as  supposed  by  de- 
fendant, guilty  of  defrauding  and  cheating  in  her 
said  trade,  and  having,  as  supposed  by  defendant, 
been  guilty  of  defrauding  and  cheating  in  her  said 
trade,  and  having,  as  supposed  by  defendant,  in 
her  said  trade,  by  M.,  as  her  agent  and  servant, 
fraudulently  used  two  weights  to  a  steelyard  by 
her  used  in  her  said  trade,  spoke  in  the  presence, 
&c.,  of  and  concerning  plaintiff  in  her  said  trade, 
and  of  and  concerning  M.,  as  and  then  being  such 
servant,  and  of  and  concerning  plaintiff  having, 
as  supposed  by  defendant,  by  M.,  as  her  agent 
and  servant,  used  improper  and  fraudulent  weights 
in  her  trade,  and  being,  as  supposed  by  defendant, 
guilty  of  defrauding  and  cheating  in  her  said  trade, 
and  of  and  concerning  plaintiff  having,  as  supposed 
by  defendant,  in  her  said  trade,  by  M.,  as  her 
agent  and  servant,  fraudulently  used  two  weights 
to  a  steelyard,  by  her  used  in  her  said  trade,  these 
false  &c.  words:  "M."  (meaning  the  said  M.,  so 
being  such  servant)  "  used  two  balls  to  his  mother's 
steelyard,"  (meaning,  that  plaintiff,  by  M.,  as  her 
agent  and  servant,  used  improper  and  fraudulent 
weights  in  her  said  trade,  and  defrauded  and 
cheated  in  her  said  trade).  On  motion  to  arrest 
judgment — Held,  that  the  words  being  susceptible 
of  both  a  harmless  and  an  injurious  meaning,  the 
innuendo  was  properly  applied  to  point  to  the 
injurious  meaning.  Ib. 

The  second  count,  with  similar  preliminary 
averments,  and  description  of  the  intention  of  the 
defendant,  and  subject  of  the  discourse  and  words, 
adding  that  the  discourse  and  words  were  also  of 
and  concerning  defendant  himself,  alleged,  that 
defendant,  in  the  presence  &c.  spoke,  in  answer 
to  a  question  put  by  plaintiff  to  defendant,  as  to 
whether  defendant  had  said  to  G.,  that  plaintiff's 
son  used  two  balls  to  plaintiff's  steelyard,  these 
false  &c.  words:  "To  be  sure  I"  (meaning  de- 
fendant) "  did,"  (meaning  that  defendant  had  said 
to  G.,  that  plaintiff's  son  used  two  balls  to  plain- 
tiff's steelyard,  and  also  that  plaintiff,  in  her  said 
trade,  had  by  a  son  of  plaintiff,  as  her  agent  and 
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servant,  fraudulently  used  two  weights  to  a  steel- 
yard by  her  used  in  her  said  trade);  "I"  (meaning 
defendant)  "  will  swear  to  it  in  any  court.  You, 
G.,  have  used  them  for  years,"  (meaning  that 
plaintiff  had,  in  her  said  trade,  fraudulently  used 
two  weights  to  a  steelyard,  by  her  used  in  her  said 
trade).  On  motion  to  arrest  judgment  —  Held, 
that  the  words,  as  stated  and  explained,  were 
actionable.  Ib. 

Declaration  for  slander  recited,  that  plaintiff 
carried  on  the  trade  of  buying  and  selling,  and 
was  a  dealer  in  an  article  of  fishing  tackle,  called 
a  winch,  and  that  defendant  used  the  trade  of 
making  and  selling  winches;  and  it  charged,  that 
defendant,  contriving  to  injure  plaintiff  in  his  trade, 
and  to  cause  his  customers  to  believe  that  he  was 
guilty  of  unlawfully  buying  said  goods,  well  know- 
ing them  to  have  been  stolen  and  dishonestly  come 
by,  in  a  discourse  which  he  had  with  plaintiff  of 
and  concerning  him  with  reference  to  his  said 
trade,  and  of  and  concerning  the  premises,  in  the 
presence  and  hearing  of  J.  F.,  &c.,  falsely  and 
maliciously  spoke  to  and  of  and  concerning  plain- 
tiff, and  of  and  concerning  him  with  reference  to 
his  said  trade  and  the  premises,  the  words,  Sec.: 
"I"  (meaning  defendant)  "have  been  robbed  of 
about  three  dozen  winches"  (meaning  such  arti- 
cles), "  &c.  A  person  has  been  buying  things  at 
my  shop,  and  has  taken  them ;  you"  (meaning 
plaintiff)  "  have  bought  two,  one  at  3s.  and  one  at 
2s.;  you"  (meaning  plaintiff)  "  knew  well,  when 
you  bought  them,"  (meaning  the  said  winches), 
"that  they  cost  me"  (meaning  defendant)  "  three 
times  as  much  as  you"  (meaning  plaintiff)  "gave 
for  them,  and  that  they  could  not  have  been  come 
honestly  by."  The  declaration  then  proceeded, 
"whereupon  the  plaintiff  then,  in  the  presence 
and  hearing  of  the  aforesaid  persons,  said  to  the 
defendant,"  &c.,  setting  forth  further  words  of 
plaintiff  respecting  winches,  and  alleging  that  de- 
fendant, further  contriving  &c.,  thereupon,  in  the 
presence  and  hearing  of  the  said  persons,  replied 
&c.,  (setting  out  other  words),  "thereby  meaning, 
&c.  that  the  plaintiff  had  been  and  was  guilty  of 
buying  winches,  well  knowing  the  same  to  have 
been  dishonestly  come  by,  and  to  have  been  fe- 
loniously stolen  by  the  person  of  and  from  whom 
the  said  plaintiff  had  so  bought  them."  After 
verdict  for  general  damages — Held,  on  motion  in 
arrest  of  judgment,  first,  that  the  words  first  set 
out  imputed  that  plaintiff  had  received  stolen 
goods,  knowing  them  to  have  been  stolen.  Alfred 
v.  Far  low,  8  Q.  B.  854. 

Held,  secondly,  that  the  words  following  ap- 
peared to  be  spoken  at  the  same  time  with  the 
others,  and  formed  with  them  a  continued  dis- 
course; that  the  declaration,  therefore,  contained 
only  a  single  count,  and  consequently  that  plaintiff 
was  entitled  to  judgment,  even  on  the  assumption 
that  the  words  last  set  out  gave  no  cause  of  ac- 
tion. Ib. 

"  Warning — J.  C.  &  Co.,  sharebrokers,"  (mean- 
ng  plaintiffs)  "  are   informed   that  the  200  Man- 
chester and  Southampton  Railway  shares,  bought 
jy  J.  C.,  under  a  false  representation  of  the  mar- 
let,  at  81.  per  share,  or  16252.,  and  sanctioned  by 
.  J."  (meaning  defendant),  "  and  paid  for  at  the 
time  of  purchase,  that  he  forthwith  sends  them  to 
:he  Manchester  and  Southampton  committee,  with 
nstructions  to  return  the  deposit-balance  to  him" 
meaning  defendant),  "unless  C.  &  Co."  (mean- 
ng  plaintiffs)  "  claim  it,  or  elect  to  proceed  ;  and, 
unless  C.  &  Co."  (meaning  plaintiffs)  "  within  the 
jresent  year,  arrange  to  return  the  1625J.  to  him" 
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(meaning  defendant),  also  the  "II.  expenses  incurred 
for  advertisement  and  solicitor  to  procure  proof  of 
having  paid  C.  &  Co."  (meaning  plaintiffs)  "  16007., 
and  25/.  commission,  C.  J."  (meaning  plaintiff) 
"will  adopt  legal  measures.  The  amount  will  be 
taken  by  instalments,  on  security  being  deposited 
with  any  bankers  but  those  who  recommended  C. 
&  Co." — Held,  that,  in  the  absence  of  colloquium 
pointing  the  above,  or  an  averment  of  special 
damage,  the  publication  was  not  actionable.  Capel 
v.  Jones,  4  C.  B.  259. 

Partners  in  Trade.} — Declaration  stated,  that 
plaintiff  was  a  banker,  in  partnership  with  A.  and 
B.,  and  that  defendant  falsely  and  maliciously 
spoke  words  of  plaintiff,  and  of  him  in  his  said 
trade,  imputing  to  him  insolvency,  by  means 
whereof  plaintiff  was  injured  in  his  good  name, 
and  divers  persons  believed  him  to  be  indigent, 
and  refused  to  deal  with  him  in  his  said  trade,  and 
one  C.  withdrew  his  account  from  the  bank  of 
plaintiff  and  his  partners.  Plea  in  abatement, 
that  plaintiff  carried  on  the  said  business  jointly 
and  undividedly  with  A.  and  B.,  and  not  other- 
wise ;  and  that  all  the  damage  in  the  declaration 
mentioned  accrued  to  A.  and  B.  jointly  with  plain- 
tiff, and  not  to  him  alone,  and  that  at  the  time  of 
the  commencement  of  the  suit  A.  and  B.  were 
living,  &c.: — Held  bad,  because  it  was  pleaded  in 
terms  to  damage,  and  not  to  the  cause  of  action  ; 
and  the  special  damage  to  the  partnership  was  not 
so  essentially  the  cause  of  action,  that,  without 
it,  the  cause  of  action  could  not  have  been  main- 
tained. Robinson  v.  Marchant,  7  Q.  B.  918. 

Quaere,  whether  the  declaration  would  have  been 
bad,  on  special  demurrer,  for  blending  a  cause  of 
action  vested  in  the  plaintiff  singly  with  a  cause 
common  to  the  partners.  Ib. 

Husband  and  Wife] — To  an  action  of  slander 
by  the  plaintiff  and  his  wife,  a  plea,  that  the  plain- 
tiff, Maria,  was  not  the  wife  of  the  plaintiff  George, 
is  a  good  plea  in  bar.  Chantler  v.  Lindsey,  4 
Dowl.  &  L.  339;  16  M.  &  W.  82;  16  Law  J., 
Exch.,  16. 

Professional  Men.] — The  first  count  of  a  decla- 
ration for  slander  stated  that  plaintiff  was  a  cler- 
gyman of  the  united  Church  of  England  and  Ire- 
land, and  vicar  of  W.,  and  that  defendant  spoke 
of  and  concerning  plaintiff,  in  his  said  profession 
of  a  clergyman,  and  relating  to  himself,  defendant, 
the  following  words:  —  "The  day  I  came  into 
residence,  Dr.  P.  sent  for  me.  I  went  and  dined 
with  him,  and  the  wine  must  have  been  drugged, 
for  I  took  but  two  glasses,  and  was  quite  stupified. 
While  in  this  condition,  Dr.  P.  put  a  bill  into  my 
hands,  and  requested  me  to  sign  it,  as  a  security 
for  the  payment  of  130Z.  per  annum  for  reading 
for  me  at  the  new  church.  The  bill,  I  think,  was 
drawn  for  2500/.,  but  having  been  stupified  with 
wine,  I  do  not  rightly  remember."  And  the  fol- 
lowing words: — "You  cannot  suppose  that  I  can 
visit  a  man  who  so  cheated  me  at  my  first  coming." 
The  second  count  stated  that  defendant  spoke  of 
and  concerning  plaintiff,  in  his  said  profession,  the 
following  words: — "Dr.  P.  placed  before  me  a 
bill.  I  signed.  I  do  not  know  for  what  amount 
it  was,  whether  for  2000/.  or  3000/.,  for  I  was 
completely  pigeoned  by  Dr.  P.:"  thereby  meaning 
that  plaintiff  had  obtained  the  bill  by  fraud  : — 
Held,  that  the  imputation  conveyed  by  the  words 
in  the  first  count  reflected  on  plaintiff  in  his  pro- 
fessional character,  but  the  imputation  conveyed 
by  the  words  in  the  second  count  did  not  so're- 
flect;  and  the  damages  having  been  taken  on  the 
two  counts  jointly,  a  venire  de  novo  was  awarded. 


Pembertonv.  Colls,  11  Jur.  1011;  16  Law  J.,  Q.B., 
403. 

Statement  of  Slanderous  Matter.] — Declaration 
for  libel,  affecting  the  plaintiffs  in  their  business 
as  sharebrokers,  after  stating  that  the  plaintiffs 
had  bought,  as  sharebrokers,  on  account  of  the 
defendant,  certain  shares  in  a  railway  company, 
set  out  the  alleged  libel,  as  published  in  a  news- 
paper, and  which,  after  commencing  with  the 
word  "warning,"  proceeded  to  inform  the  plain- 
tiffs, that  the  shares  so  bought,  "  under  a  false 
representation  of  the  market,  at  8/.  per  share," 
and  "  sanctioned  "  by  the  defendant,  were  being 
sent  to  the  committee  of  the  railway  company, 
with  instructions  to  return  the  deposit  balance  to 
the  defendant;  and  that,  unless  the  plaintiffs  ar- 
ranged to  return  such  deposit  money  to  the  de- 
fendant, with  certain  expenses,  the  defendant 
would  adopt  legal  measures.  The  alleged  libel 
then  stated  the  following: — "The  amount  will  be 
taken  by  instalments,  on  security  being  deposited 
with  any  bankers  but  those  who  recommended  C. 
&  Co.,"  (meaning  the  plaintiffs): — Held,  that,  in 
the  absence  of  any  colloquium  or  innuendo  ex- 
plaining the  meaning  to  be  attached  to  the  words, 
the  publication  was  not  libellous.  Capel  v.  Jones, 
11  Jur.  396— C.  P. 

Declaration  in  case  stated,  for  that  whereas  the 
defendant,  contriving  and  wickedly  intending  to 
injure  the  plaintiff,  to  wit,  on  &c.,  in  a  certain  dis- 
course in  the  presence  of  &c.,  spoke  and  published 
of  and  concerning  the  plaintiff,  the  false,  mali- 
cious, and  defamatory  words  following;  stating 
the  words,  and  averring  special  damage  to  the 
plaintiff  in  his  business: — Held,  bad,  on  special 
demurrer,  for  charging  the  grievances  to  have 
been  committed  by  the  defendant  by  way  of  re- 
cital only,  and  not  directly  or  positively.  Brown 
v.  Thur/ow,  16  M.  &  W.  36 ;  16  Law  J.,  Exch., 
461;  4  Dowl.  &  L.  301. 

Though,  in  an  action  of  libel,  prefatory  aver- 
ments may  be  necessary  to  explain  the  matter 
alleged  to  be  libellous,  it  is  enough  to  state  in  the 
declaration,  that  the  publication  was  "of  and  con- 
cerning" the  plaintiff,  without  also  stating  that  it 
was  "  of  and  concerning"  such  matter.  O'Brien 
v.  Clement,  4  Dowl.  &  L.  563  ;  16  M.  &  W.  159  ; 
16  Law  J.,  Exch.,  18. 

Therefore,  where  a  declaration  averred,  that 
the  libel  used  the  words  black-legs  and  black 
sheep,  to  denote  persons  guilty  of  fraud  ;  and  that 
divers  persons  had  formed  a  club,  called  the  Royal 
Western  Yacht  Club  ;  that  defendant  intending  to 
cause  it  to  be  believed,  that  plaintiff  was  a  con- 
federate of  persons  guilty  of  fraudulent  play  at 
cards,  and  of  being  black-legs  and  black  sheep  in 
the  sense  aforesaid,  in  a  cer^in  newspaper,  &c.5 
published  of  and  concerning  the  plaintiff,  the  fol- 
lowing libel : — "  Royal  Western  Yacht  Club. 
Expulsion  of  two  black-legs,"  (meaning  an  expul- 
sion from  the  club  of  two  persons  being  black-legs 
in  the  sense  in  which  that  word  was  used,  as 
aforesaid).  The  declaration  then  alleged,  that 
suspicion  had  attached  to  two  members  (meaning 
the  aforesaid  two  persons)  of  the  club,  owing  to 
two  gentlemen  having  been  plucked  at  cards,  at 
the  residence  of  one  of  the  two  suspected  mem- 
bers, in  a  manner  seeming  to  indicate  foul  play  ; 
that  inquiry  took  place,  which  resulted  in  expel- 
ling the  two  suspected  persons.  That  a  person 
known  to  be  a  confederate  of  the  expelled  parties 
sought  admission  into  the  club.  His  name  was 
O'B.  (meaning  thereby  the  plaintiff): — Held,  oa 
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motion  in  arrest  of  judgment,  that  as  matter  shown 
to  be  libellous  by  prefatory  averment  was  so  cou- 
pled with  innuendoes  in  the  declaration  as  to  show 
it  to  have  been  published  by  the  defendant  of  and 
concerning  the  plaintiff,  tlie  declaration  need  not 
aver  it  to  be  also  published  of  and  concerning  the 
Royal  Western  Yacht  Club,  or  any  other  part  of 
the  prefatory  averment.  Ib. 

In  an  action  against  surveyor  of  highways  ap- 
pointed under  7  &  8  Viet.,  c.  84,  for  slander  of 
title,  the  slander  alleged  was,  "I  shall  not  allow 
purchasers  (meaning  persons  who  then  might  be 
disposed  to  purchase,  at  the  said  sale,  the  said 
houses  of  the  plaintiff  so  exposed  for  sale  as  afore- 
said), to  be  finished  until  the  roads  are  made  good. 
I  have  no  power  to  compel  any  one  to  make  the 
roads,  but  I  have  power  to  stop  the  buildings  until 
the  roads  are  made."  The  judge  at  the  trial 
amended  the  .declaration  by  substituting  "the 
houses"  for  the  words  in  Roman  letters  : — Held, 
that,  under  3  &  4  Will.  4,  c.  42,  the  judge  had 
power  to  make  the  amendment.  Peter  v.  Baker, 
16  Law  J.,  C.P.,  124;  HJur.  370. 

In  an  action  of  this  kind,  where  it  is  necessary 
for  the  plaintiff  to  prove  malice,  the  Court  will  not 
infer  malice  from  the  defendant  having  put  a 
wrong  construction  on  a  complicated  act  of  Par- 
liament. Ib. 

Justifying.]  — A  libellous  paragraph  published  of 
the  plaintiff  in  a  newspaper,  stated,  in  substance, 
that  he  was  a  confederate  of  black-legs,  that  he 
had  sought  admission  into  a  Yacht  Club,  that  he 
gave  an  entertainment  in  the  expectation  of  being 
elected,  but  was  black-balled,  and  the  next  morn- 
ing bolted,  and  some  of  the  tradesmen  of  the  town 
had  to  lament  the  fashionable  character  of  his  en- 
tertainment. A  plea  of  justification,  after  alleging 
facts  to  show  that  the  plaintiff  was  the  confederate 
of  persons  who  had  been  guilty  of  cheating  at 
cards,  and  the  facts  of  his  giving  an  entertainment, 
and  of  being  black-balled,  as  mentioned  in  the 
libel  Sec.,  stated,  that  on  the  following  morning  he 
quitted  the  town  and  neighbourhood,  leaving  divers 
of  the  tradesmen  to  whom  he  owed  money  unpaid  : 
Held  bad,  inasmuch  as  such  quitting  might  be  in- 
nocent, and  without  any  intention  to  defraud. 
O'Brien  v.  Bryant,  16  M.  &  W.  168;  4  Dowl.  & 
L.  341;  16  Law  J.,  Exch.,  77. 

A  declaration  in  libel  alleged  that  the  libel 
stated,  that  the  plaintiff,  who  was  seeking  admis- 
sion into  a  club,  gave  an  entertainment  a  few  days 
before  he  was  to  be  elected,  that  he  was  after- 
wards black-balled,  and  on  the  next  morning 
bolted,  and  some  of  the  poor  tradesmen  had  to 
lament  the  fashionable  character  of  his  entertain- 
ment. The  defendant  pleaded  in  justification, 
that  the  plaintiff  did  suddenly  leave  and  quit  the 
town  without  paying  every  one  and  all  of  the  debts 
contracted  by  him  with  divers  persons  in  the  town, 
and  without  notice  to  them,  and  with  intent  to  de- 
fraud and  delay  them,  whereby  the  said  persons, 
to  wit,  on  &c.  remained  unpaid  and  defrauded. — 
Held,  on  special  demurrer,  that  the  plea  was  bad 
in  not  stating  the  names  of  the  tradesmen  alleged 
to  have  been  defrauded.  O'Brien  v.  Clement, 
16  Law  J.,  Exch.,  76 ;  4  Dowl.  &  L.  343;  16  M. 
&  W.  139. 

Publication  in  Newspapers.]  —  In  an  action  for  a 
libel  published  in  a  newspaper,  the  special  plea  of 
apology  and  payment  into  Court  given  by  the  stat. 
6  &  7  Viet.  c.  96,  s.  2,  cannot  be  pleaded  along 
with  not  guilty  to  the  same  part  of  the  declaration. 
O'Brien  v.  Clement,  15  Mee.  &  W.  435. 


The  2d  section  of  6  &  7  Viet.  c.  96  enables  a 
defendant  in  an  action  of  libel  to  plead,  by  way  of 
defence,  certain  special  matters  therein  stated,  and 
enacts,  that,  "  to  such  plea  to  such  action  it  shall 
be  competent  to  the  plaintiff  to  reply  generally, 
denying  the  whole  of  such  plea:" — Held,  that  the 
replication  under  this  statute  need  not  deny  all  the 
facts  stated  in  the  plea,  but  the  plaintiff  may  tra- 
verse as  much  of  it  as  he  thinks  necessary.  Chad- 
wick  v.  Herapath,  4  Dowl.  &  L.  653;  16  Law  J., 
C.P.,  104. 

By  the  late  Libel  Act,  6  &  7  Viet.  c.  96,  s.  2,  a 
defendant  may  plead  that  the  libel  was  inserted  in 
a  newspaper  without  actual  malice,  and  without 
gross  negligence,  and  that  he  inserted  a  full 
apology,  and  may  pay  money  into  court  by  way  of 
amends.  The  clause  further  enacts,  that,  to  such 
plea  to  such  action,  it  shall  be  competent  to  the 
plaintiff  to  reply  generally,  denying  the  whole  of 
such  plea  : — Held,  that,  under  that  action,  a  plain- 
tiff is  at  liberty  to  deny  the  whole  or  any  part  of 
such  a  plea;  and  that  a  replication,  which  ad- 
mitted that  the  libel  was  inserted  in  a  newspaper, 
and  the  payment  of  money  into  court,  and  tra- 
versed the  insertion  of  the  libel  without  actual 
malice,  and  without  gross  negligence,  and  the 
sufficiency  of  the  money  paid  into  court  as  amends, 
was  good.  Chadwick  v.  Herapath,  2  C.  B.  885. 

Indictment  for  causing  to  be  published  in  a  news- 
paper a  libel  on  K.  The  libel  told  a  story  of  K., 
and  added  comments  on  the  story,  giving  it  a 
ridiculous  character.  The  editor  of  the  paper  de- 
posed, that  defendant  asked  him  to  show  K.  up, 
and  communicated  the  story,  which  the  editor  told 
to  a  reporter  for  the  paper,  and  that  this  story  was 
substantially  what  was  published;  that  before  the 
publication  appeared  defendant  remarked  on  the 
delay,  and  that  after  the  article  came  out  defendant 
expressed  approbation  of  it: — Held,  that,  on  this 
evidence,  the  jury  might  find  that  the  defendant 
authorized  the  publication  of  the  particular  libel, 
notwithstanding  the  comments  added,  and  although 
it  appeared  that  the  editor  had  heard  the  story  be- 
fore defendant  told  it  to  him.  Reg.  v.  Cooper, 
8  Q.  B.  533. 

Pleas.} — In  an  action  for  a  libel,  the  defendant 
at  first  pleaded  not  guilty,  but  afterwards  pleaded, 
to  the  further  maintenance  of  the  action,  that  the 
plaintiff  had  recovered  damages  against  another 
person  for  the  same  grievances.  New  assignment, 
that  the  present  action  was  brought  for  other  and 
different  grievances.  Plea  to  new  assignment,  not 
guilty: — Held,  that  this  did  not  admit  the  innuen- 
does; and  that,  by  pleading  not  guilty  to  the  new 
assignment,  the  defendant  had  raised  precisely  the 
same  issue  as  if  the  libel  had  been  set  out  in  the 
declaration,  and  the  defendant  had  pleaded  not 
guilty  to  it.  Brunswick  (Duke)  v.  Pepper,  2  Car.  & 
K.  683— Erie. 

Evidence.]  — In  an  action  of  slander,  a  witness 
who  proves  the  speaking  of  the  words  cannot  be 
asked  in  the  first  instance,  on  his  examination  in 
chief,  what  he  understood  by  them.  Daines  v. 
Hartley,  12  Jur.  1093— Exch. 

The  proper  course  for  a  counsel  who  proposes 
to  get  rid  of  the  plain  and  obvious  meaning  of 
words  used  by  a  defendant  in  that  form  of  action, 
is  to  lay  a  foundation  by  evidence,  showing  some- 
thing to  prevent  them  from  conveying  that  mean- 
ing, and  then  asking  the  witness,  with  reference 
to  that  evidence,  in  what  sense  he  understood 
them.  Ib. 

In  an  action  for  a  libel    published  in   a  news- 
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paper,  evidence  that  copies  of  the  newspaper  con- 
taining the  libel  have  been  gratuitously  circulated 
in  the  plaintiff's  neighbourhood,  though  they  be 
not  shown  to  have  been  sent  by  the  defendant, 
the  publisher,  is  admissible,  to  show  the  extent  of 
the  circulation  of  the  paper,  and  the  consequent 
injury  to  the  plaintiff.  Gather  cole  v.  Miall,  15 
Mee.  &  W.  319;  15  Law  J.,  N.  S.,  Exch.,  179; 
10  Jur.  337. 

It  was  sought  to  prove,  that  one  of  such  news- 
papers had  been  sent  to  a  public  reading-room  in 
the  plaintiff's  parish,  to  which  there  were  eighty 
subscribers.  The  president  of  the  reading-room 
stated,  that  a  newspaper,  called  the  Noncon- 
formist, (which  was  the  name  of  that  published 
by  the  defendant),  was  gratuitously  sent  to  the 
room  ;  that,  from  the  glance  he  had  of  it,  he  judged 
it  contained  the  libel  in  question  ;  that  it  remained 
there  a  fortnight,  when  it  was  taken  away,  (as  he 
supposed),  and  not  returned,  and  he  had  searched 
the  room  for  it  and  believed  it  was  lost: — Held, 
first,  that  it  was  sufficient  evidence  to  show,  that 
the  newspaper  sent  to  the  reading-room  was  one 
of  the  copies  of  the  defendant's  newspaper  con- 
taining the  libel.  Ib. 

Held,  secondly,  that  this  was  sufficient  proof  of 
its  loss  to  make  secondary  evidence  of  its  contents 
admissible.  Ib. 

Damages.} — A  declaration  for  a  libel  stated, 
that  on  a  certain  night  a  gentleman  was  hocussed 
and  robbed  in  a  public  house  keptby  the  plaintiff: 
innuendo  "  that  a  person  had  been  feloniously 
drugged  and  robbed  in  the  said  public  house  of 
the  plaintiff,  and  thereby  intending  to  cause  it  to 
be  believed  that  the  said  public  house  of  the  plain- 
tiff was  the  resort  of,  and  frequented  by,  felons, 
thieves,  and  depraved  and  bad  characters."  The 
jury  having  returned  a  verdict  for  the  defendant, 
notwithstanding  that  witnesses  called  for  the  plain- 
tiff stated,  that  they  had  ceased  to  frequent  the 
plaintiff's  house  in  consequence  of  the  publica- 
tion, and  that  they  understood  the  libel  as  an  im- 
putation upon  the  plaintiff,  and  upon  the  character 
and  conduct  of  his  house,  the  Court  refused  to 
grant  a  rule  for  a  new  trial.  Broome  \.  Gosden, 
1C.  B.  728. 

DE  INJURIA— See  BILLS  OF  EXCHANGE,  PLEAD- 
ING AT  LAW. 

DEMURRER — See  PLEADING   AT  LAW. 


DEODANDS— See  CRIMINAL  LAW. 
DEPOSITIONS— See  CRIMINAL  LAW. 


DESIGNS— See  COPYRIGHT. 

DETINUE. 

Where  defendant,  after  signing  an  acknowledg- 
ment that  certain  scrip  had  been  lodged  in  his 
hands  by  plaintiff,  and  was  to  be  redelivered  to 
him  on  request,  wrongfully  detained  the  scrip  for 
a  considerable  time,  so  that  its  market  value  had 
been  much  diminished,  and  did  not  redeliver  it 
until  after  action  brought, — Held,  that  the  action 
was  rightly  brought  in  detinue,  as  the  term  lodged 
implied  that  the  identical  scrip  was  to  be  returned  ; 
and,  also,  that  plaintiff  was  entitled  to  more  than 
nominal  damages.  Archer  v.  Williams.  2  Car.  & 
K.  26— Cresswell. 


On  the  second  point  a  bill  of  exceptions  was  ten- 
dered. Ib. 

But,  where  the  plaintiff  suffered  loss  by  the  de- 
tention in  this,  that  he  was  thereby  deprived  of 
the  means  of  paying  up  his  deposits,  which  would 
have  entitled  him  to  claim  an  allotment  of  one 
hundred  other  shares, — Held,  that  the  damage 
was  too  remote,  and  plaintiff  could  not  recover.  Ib. 

In  a  declaration  in  detinue,  laying  the  property 
in  the  plaintiff,  the  common  averment  that  plain- 
tiff delivered  the  chattel  to  defendant,  to  be  rede- 
livered on  request,  is  not  material  or  traversable. 
Whitehead  v.  Harrison,  6  Q.  B.  423. 

Declaration  in  detinue  alleged,  that  plaintiff  de- 
livered certain  paper  writings,  purporting  to  be 
scrip  certificates  for  shares,  to  defendant,  to  be 
redelivered  on  request  after  payment  to  him  of  a 
certain  sum,  averring  that  that  sum  was  paid  to 
defendant.  Breach,  that  defendant  hath  not  deliv- 
ered the  paper  writings  though  requested,  but 
"detains"  the  same.  Plea,  that  they  were  depo- 
sited with  defendant  as  a  pledge  and  security  for 
210/.  advanced  by  him  to  plaintiff,  and  that  on 
payment  of  that  sum  defendant  tendered  and 
offered  to  deliver  up  and  return  them  to  plaintiff, 
who  then  refused  to  receive  them: — Held,  on  de- 
murrer, that  this  plea  was  bad,  for  denying  the 
detention  argumentatively,  and  for  amounting  to 
non  detinet.  The  detention  complained  of  was  an 
adverse  detention,  because  the  word  "  detain"  in 
a  declaration  in  detinue  means,  that  defendant 
withholds  the  goods,  and  prevents  plaintiff  from 
having  possession  of  them.  Clements  v.  Flight, 
16  M.  &  W.  42;  4  Dowl.  &  L.  261;  16  Law  J., 
Exch.,  11. 

The  bailment  stated  in  the  declaration  in  deti- 
nue, whether  it  be  general  or  special,  is  surplusage, 
and  not  traversable,  the  gist  of  the  action  being 
the  detainer  of  plaintiff's  goods.  Ib. 

Detinue  of  a  bill  of  exchange  drawn  by  the 
plaintiff;  plea,  that,  after  the  plaintiff  drew  the 
bill,  he  indorsed  and  delivered  the  same  to  P., 
who  from  thence,  until  the  indorsement  to  defend- 
ant, appeared  to  be  the  owner  thereof,  and  enti- 
tled to  negotiate  the  same  ;  that  P.  afterwards  in- 
dorsed and  delivered  the  bill  to  the  defendant  for 
good  and  valuable  consideration  ;  that  the  defend- 
ant took  the  bill  from  P.  without  notice  that  he  was 
the  true  owner  thereof,  whereupon  the  defendant 
hath  continually  detained  the  same: — Held,  bad, 
as  an  argumentative  denial  of  the  plaintiff's  pro- 
perty in  the  bill.  Austin  \.Kolle,  1  Exch.  Rep.  586. 

In  detinue  for  the  detention  of  certain  railway 
scrip,  re-delivered  to  the  plaintiff  after  action 
brought  and  before  verdict,  the  jury  may,  as  a 
measure  of  damages,  take  into  consideration  the 
difference  between  the  value  of  such  scrip  at  the 
time  of  the  demand,  and  their  value  at  the  time  of 
such  re-delivery.  Williams  v.  Archer,  17  L.  J., 
C.  P.,  82— Exch.  Cham. 

In  such  action,  where  by  reason  of  a 're-delivery 
before  verdict,  a  subsequent  delivery  becomes  im- 
possible, the  jury  may  find  the  facts  specially,  and 
so  confine  themselves  to  an  assessment  of  damages  ; 
and  in  such  case  the  form  of  judgment  may  be 
simply,  that  the  plaintiff  do  recover  his  said  damages 
and  costs.  Ib. 


DEVISE— See  WILL. 
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DISCONTINUANCE  —  See   COSTS,    PRACTICE    AT 
LAW. 

DISSENTERS — See  ECCLESIASTICAL  LAW. 

DISTRESS. 

Right  of  Distress.] — A  distress  cannot  be  made 
at  common  law,  after  the  tenancy  has  been  deter- 
mined by  notice  to  quit,  though  the  rent  may  have 
become  due  before  such  determination.  Williams 
v.  Stiven,  15  Law  J.,  N.  S.,  Q.  B.,  321;  lOJur.  804. 

And  an  avowry  for  such  rent  must,  therefore,  be 
framed  so  as  to  bring  the  case  within  the  8  Anne, 
c.  14.  Ib. 

It  is  no  objection  to  a  distress  for  rent,  that  the 
tenant,  after  it  became  due,  petitioned  the  Insol- 
vent Debtors'  Court,  under  stat.  1  &  2  Viet.  c.  110, 
inserted  the  rent  in  his  schedule  as  a  debt,  was  op- 
posed in  respect  of  it  by  the  landlord,  and  ob- 
tained his  discharge.  Phillips  v.  Shervill,  6  Q.  B. 
944. 

The  proprietor  of  a  house,  and  of  a  marl  pit  and 
brick  mine,  demised  the  house  by  unwritten  agree- 
ment to  D.  from  a  day  named;  and  it  was  at  the 
same  time  agreed  between  them,  without  writing, 
that  D.  should  take  the  marl  pit  and  the  brick  mine, 
and  should  pay  quarterly,  at  the  usual  quarter 
days,  Sd.  per  solid  yard  for  all  the  marl  that  he  got, 
and  Is.  8d.  per  1000  for  all  the  bricks  that  he  made. 
D.  took  the  marl  and  made  bricks  accordingly,  and 
paid  the  stipulated  sums  for  a  time,  but  they  after- 
wards fell  into  arrear : — Held,  that  the  agreement 
for  the  marl  pit  and  brick  mine  was  a  demise  of 
the  land  from  year  to  year,  at  a  rent  capable  of 
being  ascertained  with  certainty,  and  for  which, 
therefore,  the  lessor  might  distrain.  Daniel  v. 
Grade,  6  Q.  B.  145. 

The  twenty  years  within  which,  since  the  3  &  4 
Will.  4,  c.  27,  s.  2,  a  distress  for  rent  must  be 
made  by  the  person  to  whom  the  right  to  make  it 
has  accrued,  begins  to  run  from  the  last  payment 
of  the  rent.  Owen  v.  De  Beauvoir,  1 1  Jur.  458 — 
Exch. 

Therefore,  where  the  lord  of  a  manor  entitled 
to  an  ancient  quit  rent,  which  had  remained  un- 
noticed since  January  1S25,  when  all  arrears  were 
paid  up,  distrained  in  May,  1845,  for  six  years' 
rent  due  at  the  preceding  Michaelmas: — Held, 
that  the  distress  was  unlawful — the  rent  having 
been  extinguished  at  the  expiration  of  twenty 
years  from  the  last  payment  in  January,  1825.  Ib. 

In  an  action  of  replevin,  where  defendant  avows 
for  rent  in  arrear,  it  is  unnecessary  for  plaintiff  to 
plead  in  bar  that  the  rent  has  become  extinguished 
by  efflux  of  time  under  the  3  &  4  Will.  4,  c.  27,  as 
that  may  be  shown  in  evidence  under  a  plea  of 
non  tenuit,  although  not  under  a  plea  of  riens  in 
arrere.  Ib. 

Sect.  5  of  stat.  4  Geo.  2,  c.  28,  gives  the  remedy 
by  distress  in  cases  of  chief  rents  which  have  been 
duly  paid  for  the  space  of  three  years  within  the 
space  of  twenty  years  before  the  first  day  of  the 
then  session  of  Parliament.  In  replevin,  defend- 
ant made  cognizance,  as  bailiff  of  B.  and  others, 
alleging  that  B.,  deceased,  was  seised  as  of  fee  in 
a  fee-farm  rent  of  11,  9s.  3d,  issuing  out  of  the 
dwelling-house  in  which  &c.,  and  after  deducing 
title  down  to  the  parties  under  whom  he  made 
cognizance,  averred  that  the  fee-farm  rent  had 
been  duly  paid  for  the  space  of  twenty  years  next 
before  the  first  day  of  the  Parliament  holden  the 


28th  January,  1727.  Plea,  traversing  the  allega- 
tion of  the  rent  having  been  paid  for  the  space  of 
three  years  within  the  space  of  twenty  years  be- 
fore the  28th  January,  1727  : — Held,  after  verdict 
for  defendant,  first,  that  it  was  sufficient,  if,  for 
the  space  of  three  whole  years,  within  twenty 
years  before  the  passing  of  the  act,  the  rent  was 
paid,  though  those  years  were  not  consecutive. 
Musgrave  v.  Emmerson,  11  Jur.  732;  16  Law  J.3 
Q.  B.,  174. 

Held,  secondly,  that  the  allegation  of  a  seisin 
in  fee  of  the  rent  was  a  proper  description,  and 
that  it  was  too  late  after  verdict  to  take  the  objec- 
tion that  the  avowry  ought  to  have  shown  the 
origin  of  the  rent.  Ib. 

Held,  thirdly,  that  the  rent  was  brought  within 
sect.  5  of  stat.  4  Geo.  2,  c.  28,  and,  therefore, 
might  be  distrained  for.  Ib. 

Held,  fourthly,  that  an  old  book  of  rentals 
which  was  not  signed,  and  an  account  for  the 
same  years,  in  which  the  person  signing  debited 
himself  in  certain  sums  of  rents  received,  corres- 
ponding nearly  with  the  amount  in  the  book,  were 
admissible  in  evidence.  Ib. 

Replevin:  avowry,  that  plaintiff  held  the  land 
as  tenant  to  defendant  under  a  demise,  "  subject 
to  certain  rents,  provisions,  conditions,  and  stipu- 
lations, that  is  to  say,  among  other  things,  that 
plaintiff  should  not,  nor  would,  during  the  con- 
tinuance of  the  said  tenancy,  sell  any  hay  pro- 
duced during  such  continuance  upon  the  said 
demised  premises  off'  the  same,  under  the  penalty 
of  2s.  Qd.  for  each  yard  of  the  said  hay  so  sold  as 
aforesaid,  to  be  recovered  by  distress  as  for  rent 
in  arrear."  Averment,  that  plaintiff  sold  off  the 
premises  800  yards  of  hay,  contrary  to  the  said 
stipulations  and  provisions,  by  reason  whereof  a 
sum  of  money,  to  wit,  1001.,  being  at  the  rate  of 
2s.  Qd.  for  each  yard  of  the  said  hay  so  sold,  be- 
came due  to  defendant,  and  recoverable  by  dis- 
tress : — Held,  in  error,  first,  that  the  2s.  Qd.  per 
yard  was  not  a  penalty  but  a  rent-service,  and  dis- 
trainable  on  non-payment,  as  of  common  right. 
Pollitt  v.  Forest,  11  Jur.  1032;  16  Law  J.,  Q.  B., 
424. 

Held,  secondly,  that  this  being  in  the  nature  of 
a  license  by  the  tenant  to  the  landlord,  in  whom 
the  reversion  was  remaining,  the  right  to  distrain 
was  sufficiently  granted  by  instrument  not  under 
seal.  Ib. 

Where  a  tenant  holds  premises  by  the  service 
of  cleansing  the  parish  church,  without  any  pecu- 
niary render,  such  service  is  a  "  rent"  for  which 
"  a  distress"  may  be  made  within  the  meaning  of 
the  Limitation  Act,  3  &  4  Will.  4,  c.  27,  ss.  1,  S. 
Doe  d.  Edney  v.  Benham,  1  Q.  B.  976. 

So  the  service  (under  the  circumstances)  of 
ringing  the  church  bell  at  stated  hours  from 
Michaelmas  to  Christmas.  Doe  d.  Edney  v.  Bil- 
lett,  Id. 

Before  stat.  8  Anne,  c.  14,  s.  6,  rent  accruing 
before  the  expiration  of  a  tenancy  could  not  be 
distrained  for  after  the  tenancy  expired,  though  the 
tenant  continued  in  occupation.  Williams  v.  Sti- 
ven, 9  Q.  B.  14. 

Therefore,  where  an  avowry  for  rent  arrere  is 
framed  at  common  law,  it  must  be  alleged  and 
proved  that  the  tenancy  continued  up  to  the  time 
of  the  distress.  Ib. 

A  tenant  by  elegit  has  a  right  to  distrain  with- 
out attorument.  Lloyd  v.  Dauies,  2  Exch.  Rep.  103. 
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A  rentcharge,  with  a  power  of  distress,  cannot 
be  created,  except  by  a  grant  binding  some  legal 
interest  in  the  land,  and  ceases  to  exist  when  the 
same  person,  who  is  owner  of  the  rent,  becomes 
entitled  to  the  whole  legal  estate  in  the  land  out 
of  which  it  issues.  Freeman  v.  Edwards,  17  L.  J., 
Exch.,  258. 

The  interest  of  a  mortgagor  in  possession  is  not 
a  legal  estate  at  all,  and  consequently  cannot  sup- 
port a  icntcharge  with  powers  of  distress.  Ib. 

A  grant,  purporting  to  be  the  grant  of  a  rent- 
charge,  with  powers  to  distrain,  made  by  a  person 
having  no  legal  estate  in  the  land,  may  operate  as 
an  irrevocable  license  by  the  grantor  to  seize  such 
goods  as  may  be  on  the  land  at  the  time  the 
grantee  seizes,  and  to  treat  them  as  a  distress; 
and  may  therefore  justify  the  seizure  of  the  goods 
of  the  'grantor  himself,  and  give  the  grantee  an 
interest  in  them  after  seizure ;  but  it  does  not  give 
any  interest  in  the  goods  of  grantor  before  seizure^ 
and  does  not  justify  the  seizure  of  the  goods  of 
third  persons  at  all.  Ib. 

Therefore,  in  an  action  of  trespass  de  bonis 
asportatis  by  the  assignees  of  a  bankrupt,  a  plea, 
setting  forth  an  indenture  of  mortgage  of  copy- 
holds in  fee,  by  which  the  mortgagor  granted  that 
the  mortgagee  might  distrain  for  the  arrears  of 
interest;  and  averring  a  surrender  and  admission 
of  the  mortgagee  in  pursuance  of  it,  and  justifying 
the  seizure  of  the  goods  on  the  premises,  whilst 
still  in  the  possession  of  the  bankrupt,  but  after 
bankruptcy,  as  a  distress,  was  held  bad  after  ver- 
dict;  and  the  plaintiffs  had  judgment  non  obstante 
veredicto.  Ib. 

Notice  of  Distress.] — A  notice  of  distress,  under 
stat.  2  W.  &  M.,  sess.  1,  c.  5,  s.  2,  must  be  in 
writing,  and  not  left  to  parol  evidence.  Wilson 
v.  Nightingale,  15  Law  J.,  N.  S.,  Q.  B.,  309  ;  10 
Jur.  917. 

What  Distrainable.]  — To  a  plea  in  trover  for  a 
carriage,  alleging  that  it  was  taken  on  the  premi- 
ses of  B.,  as  a  distress  for  rent  due  to  him;  plain- 
tiff replied  that  B.  was  a  coachmaker  and  a  com- 
mission agent  for  the  sale  of  carriages,  and  exer- 
cised that  trade  on  the  said  premises,  and  was 
employed  by  plaintiff  in  the  way  of  his  said  trade 
and  business,  for  certain  commission,  to  expose  for 
sale  and  sell  the  carriage  on  the  said  premises, 
and  plaintiff  had  delivered  the  carriage  to  B.,  for 
the  purpose  that  he  might  there  expose  for  sale 
and  sell  the  same  for  plaintiff  in  the  way  of  his 
said  trade  and  business,  for  certain  commission  ; 
and  B.  had  the  same  on  the  premises  for  that  pur- 
pose, and  the  same  remained  thereon,  to  be 
managed  and  dealt  with,  sold,  and  exposed  for 
sale  as  aforesaid,  in  the  way  of  B.'s  said  trade 
and  business,  and  not  otherwise,  until  the  time 
of  the  distress  : — Held,  that  goods  in  the  hands  of 
a  commission  agent  for  sale  in  the  way  of  his 
business  are  exempted  from  distress,  and  (on 
special  demurrer)  that  the  exemption  was  here 
sufficiently  pleaded.  Findon  v.  McLaren,  6  Q.  B 
891. 

Trover  for  hay,  corn,  carts,  horses,  &c.,  tables, 
carpets,  chairs,  &c.      Plea  justifying  the  taking  o 
the  goods  under  a  distress  for  rent.     Replication, 
that  the  goods  were  beasts  of  the  plough  and  im- 
plements of  husbandry,  and  that  there  was  other 
available    distress: — Held,  on  special    demurrer 
that  the  Court  would  take  notice,  that  several  o 
the  articles  enumerated  in  the  declaration  coulc 
not  possibly  be  beasts  of  the  plough  or  implements 
of  husbandry ;  and  that  the  replication  was,  there- 


fore, ill.    Davies  v.  Aston,  3  Dowl.  &  L.  188  ;  1  C. 
B.  746. 

To  a  declaration  in  replevin,  for  taking  the  cat- 
tle, goods,  and  chattels  of  the  plaintiff,  the  defend- 
ant made  cognizance  as  bailiff  of  W.  M.,  and 
justified  the  taking  for  rent  due  to  W.  M.  from  the 
occupier,  J.  T.  (W.  M.'s  tenant).  Plea  in  bar, 
that  the  premises  in  which  the  cattle,  goods,  and 
chattels  were  taken,  were  occupied  by  J.  T.  as 
tenant,  at  a  yearly  rent ;  that  at  the  time  of  the 
making  of  the  distress  J.  T.  was  a  "common  pub- 
lic livery  stable-keeper,"  and  was  used,  in  his 
trade  "as  such,''  from  time  to  time,  to  take  in, 
to  feed,  to  keep,  and  to  clean  all  other  persons' 
horses  and  carriages  who  placed  the  same  with 
him  ;  that  it  was  necessary  for  the  carrying  on 
such  trade,  that  horses  and  carriages  should  be 
kept  and  taken  care  of  on  the  premises,  and  that 
the  cattle,  goods,  and  chattels  distrained  were 
placed  and  remained  on  the  premises  to  be 
nanaged  and  dealt  with  by  J.  T.  in  his  said  trade, 
is  defendant  well  knew,  &c.: — Held,  that  horses 
ind  carriages  standing  at  livery  may  be  distrained 
or  rent.  Parsons  v.  Gingell,  S.  P.,  Lewis  v. 
Gingell,  11  Jur.  437;  16  Law  J.,  C.  P.,  227. 

Semble,  if  articles  are  sent  to  remain  at  a  place, 
they  are  distrainable ;  if  sent  for  a  particular  pur- 
}ose,  and  the  remaining  at  the  place  be  an  inci- 
lent  necessary  for  the  completion  of  such  purpose, 
,hey  are  not.  Ib. 

Though  growing  crops  seized  under  a  fi.  fa.  are 
protected  from  distress  at  common  law,  yet,  if  the 
jxecution  creditor,  by  reason  of  his  claiming  some 
;hings  distrainable  at  common  law,  is  driven  to 
rely  on  the  stat.  5  &  6  Geo.  3,  c.  500,  he  is  bound 
to  bring  himself  in  his  pleading  within  the  provi- 
sions of  that  statute.  Hutt  v.  Morrell,  16  Law  J., 
Q.  B.,  240;  11  Jur.  347. 

Therefore,  in  an  action  of  trover  for  pigs,  swine, 
wheat,  straw,  and  other  goods,  &c.,  defendant  (the 
.andlord  of  a  farm)  justified  under  a  distress  for 
rent,  and  the  plaintiff,  in  his  replication,  set  out  a 
fi.  fa.  on  a  judgment  recovered  against  M.  C.  (the 
tenant),  and  an  assignment  to  him  (plaintiff)  by  the 
sheriff,  of  all  the  crops  under  an  agreement  by 
which  the  plaintiff  agreed  to  use  and  expend  the 
produce  on  the  farm,  according  to  the  custom  of 
the  country,  and  alleged  that  the  wheat  straw,  &c. 
seized  was  the  produce  of  the  crops,  and  that  the 
pigs  and  swine  were  kept  to  consume  the  straw 
and  produce  under  the  provisions  of  the  statute 
and  agreement: — Held  ill,  for  not  showing  that 
there  was  no  covenant  or  written  agreement  be- 
tween the  landlord  and  tenant  within  the  third 
section.  Ib. 

Held,  secondly,  the  plaintiff's  agreement,  as  set 
out  in  the  replication,  being  that  he  would  not 
sell  or  dispose  of  or  carry  oft"  from  the  farm  any 
straw,  &c.,  except  such  as  M.  C.  had  a  right  to 
sell  or  dispose  of  in  case  the  execution  had  not 
issued: — Held,  that  the  replication,  which  did 
not  negative  that  the  straw,  &c.  was  straw  which 
M.  C.  had  a  right  to  dispose  of,  was,  for  this 
reason,  also  ill.  Ib. 

Held,  thirdly,  the  plea  having  stated  the  posses- 
sion of  M.  C.,  the  replication  as  to  the  residue  of 
the  goods,  &c.  stated  that  M.  C.,  at  the  time  when 
&c.,  was  in  possession  of  part  only,  and  not  of 
the  whole  of  the  said  farm,  and  the  said  residue 
was  not  on  the  said  part  of  the  farm  in  the  posses- 
sion of  M.  C.: — Held  ill,  as  being  either  an  argu- 
mentative denial  of  M.  C.'s  possession,  and  of  the 
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cattle,  &c.  being  on  the  farm,  or  an  informal  new 
assignment.     Ib. 

Commodities  which    cannot   be    restored    upon 
replevin  in  the  same  plight  and  condition  as  that 
in  which  they  were  when  taken,  are  not  distrainable 
for  rent  at  common  law ;  and  therefore  the  flesl 
of  animals  lately  slaughtered  cannot  be  distrained 
Morley  v.  Pincombe,  '2  Exch.  Rep.  101. 

Horses  and  carriages  standing  at  livery  are  no 
exempt  from  distress  for  rent.  Parsons  v.  Gingell 
4C.  B.545. 

Trover  for  pigs,  cattle,  wheat  straw,  &c.  De- 
fendant justified  under  a  distress  forrent  of  a  farm 
held  by  M.  C.  as  tenant  to  defendant,  whose 
tenancy  had  expired,  but  of  which  she  was  in 
possession,  and  upon  which  the  cattle,  goods,  and 
chattels  were  at  the  time  of  the  distress,  and 
within  six  months  after  the  expiration  of  the  ten- 
ancy. Replication  as  to  the  pigs,  wheat  straw, 
&c.,  that  plaintiff  recovered  judgment  against  and 
issued  a  fi.  fa.,  under  which  the  sheriff  took  the 
farming  stock,  goods,  and  chattels,  and  growing 
crops  of  M.  C.  upon  the  said  farm,  and,  by  a 
paper  writing  signed  by  the  sheriff'  and  by  plaintiff, 


the  sheriff  assigned  to  plaintiff  the  growing  crops, 
and  plaintiff  thereby  agreed  with  the  sheriff  that 
he  would  not  carry  off  any  straw,  except  such 
wheat  straw,  or  straw  of  crops  growing,  as  M.  C. 
had  a  right  to  dispose  of,  or  any  chaff,  &c.,  the 
produce  of  the  farm,  but  would  use  and  expend 
the  same  upon  the  farm  in  such  manner  as  should 
accord  with  the  custom  of  the  country.  Aver- 
ment, that  the  wheat  straw,  &c.,  were  the  pro- 
duce of  the  growing  crops  seized;  that  the  pigs 
were  kept  and  used  to  consume  the  produce,  and 
that  when  the  distress  was  made  a  reasonable 
time  for  the  consumption  had  not  elapsed.  And 
as  to  the  residue  of  the  cattle,  goods,  and  chattels, 
that  M.  C.  was  in  possession  of  part  of  the  farm 
only,  and  that  the  residue  of  the  cattle,  &c.,  was 
taken  as  a  distress  upon  the  part  of  which  she 
was  not  in  possession.  Verification  : — Held,  on 
special  demurrer,  (affirming  the  judgment  of  the 
Queen's  Bench),  first,  that  the  replication  ought 
to  have  shown  that  the  wheat  straw  distrained  and 
mentioned  in  the  replication  was  not  such  as  M. 
C.  had  a  right  to  sell  and  dispose  of  in  case  the 
execution  had  not  been  levied;  or  that,  if  it  was 
removable,  a  reasonable  time  for  removing  it  had 
not  elapsed.  Hutt  v.  Morrell,  12  Jur.  352 — Exch. 
Cham. 

Held,  secondly,  that  the  replication  as  to  the 
residue  of  the  cattle,  goods,  &c.,  distrained,  was  a 
special  traverse,  with  an  inducement  of  affirma- 
tive matter,  and  therefore  ought  to  have  concluded 
to  the  country.  Ib. 

Effect  of  Distress.] — Trover  lies  against  a  land- 
lord who  makes  a  second  distress  for  the  same 
rent,  when  he  might  have  taken  sufficient  at  first, 
or  where,  having  taken  a  sufficient  distress  at  first, 
he  voluntarily  abandons  it.  Dawson  v.  Crow 
1  C.  B.  961;  3  Dowl.  &  L.  225. 

In  trover  for  household  furniture,  defendant 
pleaded  that  he  took  the  goods  as  a  distress  for 
rent.  Replication,  that,  after  the  rent  became 
due,  and  before  the  distress  in  the  plea  mention- 
ed, defendant  took  goods  of  plaintiff,  other  than 
those  in  the  count  mentioned,  as  a  distress  for 
arrears  of  rent,  the  same  goods  being  liable  to  a 
distress  for  the  said  rent,  and  of  sufficient  value 
to  satisfy  it,  and  that  defendant  could  and  mif;ht 
have  satisfied  the  arrears,  &c.,  thereout,  yet  that 
he  wrongfully,  vexatiously,  and  without  excuse, 


refused  and  neglected  so  to  do  : — Held,  a  good 
answer  to  the  plea,  for,  assuming  the  rent  to 
remain  due,  still  the  landlord  could  not,  under 
the  circumstances,  lawfully  make  a  second  die- 
tress.  Ib. 

Rejoinder,  that  the  goods  first  seized  were  not 
of  sufficient  value  to  satisfy  the  arrears  of  rent, 
and  that  defendant,  before  the  second  distress, 
lawfully  abandoned  and  put  an  end  to  the  first, 
and  withdrew  from  possession,  and  that  the  rent 
so  distrained  for  remained  unsatisfied.  Surre- 
joinder, that  the  goods  and  chattels  in  the  replica- 
tion mentioned  were  of  sufficient  value  to  satisfy 
the  arrears  of  rent: — Held,  on  demurrer,  that,  if 
the  rejoinder  could  be  read  so  as  to  make  the  in- 
sufficiency of  the  goods  distrained  the  ground  for 
abandoning  the  distress,  the  averment  of  suffi- 
ciency was  material,  and  the  surrejoinder  travers- 
ing it,  good  ;  but  that,  if  it  could  not  be  so  read, 
the  rejoinder  was  bad,  by  reason  of  its  not  show- 
ing any  lawful  ground  for  relinquishing  the  first 
distress,  and  taking  a  second,  so  as  to  answer  the 
matters  alleged  in  the  replication.  Ib. 

Wrongful  or  Excessive  Distress.] — Declaration 
in  case  alleged  in  all  the  counts,  that  plaintiff  held 


amessuage  and  premises,  with  the  appurtenances, 
as  tenant  thereof  to  defendant,  at  a  rent  therefor 
payable  by  plaintiff  to  defendant;  and  it  com- 
plained, in  the  first  count,  that  defendant  took 
plaintiff's  goods,  as  and  for  a  distress  for  alleged 
arrears  of  the  said  rent,  whereas  no  rent  was 
due;  in  the  second  count,  of  an  excessive  distress 
for  arrears  of  rent  claimed  to  be  due  for  the  said 
tenements;  in  the  third  count,  of  an  irregular  sale 
of  goods  seized  as  a  distress  for  alleged  arrears 
of  the  said  rent.  Defendant,  as  to  all  the  counts, 
traversed  the  holding  modo  et  forma  : — Held,  that 
the  traverse  was  not  immaterial.  Yatea  v.  Tearle. 
Q.  B.  282. 

Held,  also,  that  it  was  not  too  large,  as  putting 
in  issue  the  tenancy  of  all  the  premises  mentioned 
in  the  several  counts.  Ib. 

In  a  case  upon  the  2  W.  &  M.  c.  5,  s.  4,  for 
double  value  for  distraining,  no  rent  being  due, 
the  jury  ought  to  be  directed,  if  they  find  for  the 
ilaintiff,  to  give  damages  to  double  the  amount  of 
;he  value  of  the  goods.  Masters  v.  Farrfs.  1  C. 

B.  715. 

A  tithe  owner  seized,  under  a  distress  for  rent- 
charge,  a  rick  of  wheat.  The  wheat,  without  the 
straw,  was  more  than  enough  to  satisfy  the  dis- 
tress. The  tenant  was  under  agreement  with  his 
landlord  to  consume  the  straw  on  the  premises. 
The  tithe  owner  sold  the  rick,  on  the  terms  that 
the  purchaser  should  leave  the  straw  on  the  pre- 
mises : — Held,  that  he  was  justified  in  so  doing; 
and  that  he  was  not  bound  to  sell  the  wheat  and 
straw  together,  and,  consequently,  the  distress  was 
not  excessive.  Roden  v.  Eyton,  12  Jur.  921 — 

C.  P. 

Defendant  let  to  plaintiff  certain  premises,  under 
an  agreement  that  the  yearly  rent  should  be  ]]0/. 
from  the  15th  of  October,  1847,  and  that "  the  rent 
should  be  payable  in  advance  if  the  landlord  re- 
quired the  same."  At  the  expiration  of  the  first 
quarter  the  defendant  (the  landlord)  demanded  27/. 
10s.  for  a  quarter's  rent  then  due  ;  and  as  it  was 
not  paid,  he  distrained  for  the  110/.: — Held,  first, 
that  after  such  demand  he  had  a  right  to  distrain 
for  the  27/.  10s.  but  not  for  the  HO/.  Clarke  v. 
Holford,  2  C.  &  K.  540— Rolfe. 

Held,  secondly,  that  if  the  jury  were  of  opinion 
that  the  goods  distrained  were  no  more  than  sum- 
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cient,  if  fairly  sold,  to  realize  the  211.  10s.,  the 
plaintiff  would  be  entitled,  under  a  count  for  taking 
an  excessive  distress,  to  recover  only  nominal 
damages.  Ib. 

Held,  thirdly,  that,  in  assessing  the  damages 
under  that  count,  the  jury  were  at  liberty  to  in- 
quire whether  the  best  means  had  been  used  to 
ascertain  the  value  of  the  goods  seized  and  sold, 
although  it  appeared  that  they  had  been  duly  ap- 
praised, and  that  they  were  sold  at  the  appraised 
value.  Ib. 

Held,  fourthly,  that,  under  a  count  in  trover  to 
recover  damages  for  wrongfully  removing  fixtures 
under  a  distress,  the  plaintiff  was  entitled  to  re- 
cover the  value  of  the  fixtures  as  chattels  merely. 
Ib. 

In  case  for  selling  goods  distrained  for  rent  with- 
out complying  with  the  provisions  of  the  stat. 
2  W.  &  M.,  sess.  1,  c.  5,  the  damages  are  the 
value  of  the  woods  distrained,  less  the  amount  of 
rent  due.  Whitworth  v.  Maden,  2  C.  &  K.  517 — 
Wightman. 

Trespass  for  seizing  and  taking  away  goods. 
Plea,  that  the  defendant  had  demised  a  house  to 
the  plaintiff,  that  rent  was  in  arrear,  that  the 
plaintiff  fraudulently  removed  the  goods  to  prevent 
a  distress,  and  that,  no  sufficient  distress  being 
left,  the  defendant  seized  the  goods  in  question. 
The  plaintiff  new  assigned,  that,  after  the  defend- 
ant had  seized  the  goods  as  in  the  plea  mentioned, 
and  after  the  plaintiff  had  paid  the  defendant  the 
arrears  of  rent  and  costs  of  distress,  and  after  the 
defendant  had  received  the  same  in  full  satisfac- 
tion and  discharge,  and  after  the  defendant  ought 
to  have  restored  the  goods  distrained,  the  defend- 
ant retained  possession  of  the  goods,  and  after- 
wards sold  and  disposed  of  them.  On  special 
demurrer — Held,  that  the  new  assignment  did  not 
sufficiently  allege  an  act  of  trespass  ;  that,  as  the 
new  assignment  did  not  state  that  the  acceptance 
of  the  rent  took  place  before  the  impounding  of 
the  goods,  it  must  be  considered  to  have  taken 
place  afterwards  ;  and  that  where  a  landlord,  after 
a  lawful  distress  and  impounding,  accepts  the  rent 
in  arrear  and  costs  of  distress,  he  is  not  liable  as 
a  trespasser  for  retaining  possession  of  the  goods 
distrained,  and  selling  and  disposing  of  them. 
West  v.  Nibbs,  17  L.  J.,  C.  P.,  150;  4  C.  B.  172. 

The  declaration  was  against  two  defendants, 
who  severed  in  their  pleadings.  The  new  assign- 
ment was  against  one  only,  but  was  not  specially 
demurred  to  as  being  a  departure  from  the  declara- 
tion on  that  ground  : — Held,  that  such  an  objec- 
tion could  only  be  taken  upon  special  demur- 
rer. Ib. 

The  plea  alleged,  under  a  videlicet,  4Z.  16s.  to 
be  the  rent  in  arrear.  The  new  assignment  al- 
leged, also  undera  videlicet,  a  payment  of  41.  15s., 
which  was  averred  to  be  a  sufficient  sum  to  dis- 
charge arrears  and  costs,  and  to  have  been  received 
in  full  satisfaction,  &c.: — Held,  a  sufficient  aver- 
ment of  the  payment  of  the  rent  in  arrear,  and 
costs.  Ib. 

The  Court  will  not  allow  a  common  count  in 
trespass  de  bonis  asportatis,  together  with  a  spe- 
cial count  to  recover  the  double  value  of  the  goods, 
framed  under  the  stat.  2  W.  &  M.,  sess.  1,  c.  5, 
s.  5.  Hoare  v.  Lee,  12  Jur.  356:  17  L.  J.,  C.  P., 
196. 

Damage  Peasant.] — Semble,that  an  animal  doing 
damage  to  the  freehold  is  doing  such  a  damage  as 
will  justify  the  distraining  of  the  animal  damage 


feasant,  provided  that  the  animal  be  then  actually 
doing  the  damage,  or,  having  done  some  damage, 
it  be  necessary  to  detain  the  animal,  to  prevent 
its  doing  further  damage.  Wormer  v.  Biggs,  2  Car. 
&  K.  31 — Denman. 

But,  if  the  owner  of  the  freehold  seize  an  animal 
which  has  done  damage  to  the  freehold,  but  which 
has  ceased  doing  so,  and  it  be  not  necessary  to 
detain  the  animal  to  prevent  further  damage,  and 
the  owner  of  the  freehold  detain  the  animal  and 
feed  it  for  several  days,  and  then  sell  it  for  its 
value,  the  owner  of  the  animal  is  entitled  in  trover 
to  recover  the  full  value  of  the  animal,  without 
any  deduction  for  the  feeding,  as  the  owner  of  the 
freehold  seized  the  animal  in  his  own  wrong.  Ib. 

A  party  impounding  cattle  distrained  damage 
feasant,  and  supplying  them  with  food  while  so  im- 
pounded, may  sell  any  one  or  more  of  them,  and 
apply  the  produce  in  discharge  of  the  value  of  such 
food,  by  sect.  4  of  stat.  5  &  6  Will.  4,  c.  59.  Lay- 
ton  v.  Hurry,  15  Law  J.,  N.  S.,  Q.  B.,  244 ;  10  Jur. 
616. 

A  plea,  justifying  under  that  section  the  selling 
of  two  of  several  horses  impounded,  in  discharge 
of  the  value  of  the  food  so  supplied,  must  allege 
that  it  was  necessary  to  sell  them  for  that  pur- 
pose. 76. 

Where  cattle  are  distrained  as  damage  feasanj, 
the  owner  cannot,  without  tendering  amends,  pay 
under  protest  an  excessive  sum  demanded  for 
damage,  and  recover  the  amount  as  money  had  and 
received  to  his  use.  Gulliver  v.  Cosens,  1  C.  B.  788. 

If  a  sufficient  tender  is  made  before  the  distress, 
the  remedy  is  replevin  or  trespass;  if  after  the  dis- 
tress (and  before  the  impounding),  detinue.  Ib. 

Under  stat.  5  &  6  Will.  4,  c.  59,  s.  4,  requiring 
the  distrainor  of  any  horse  (which  word  "horse" 
may,  by  sect.  21,  be  construed  as  horses)  to  feed  it 
while  in  the  pound,  and  empowering  him,  after 
seven  days,  to  sell  any  such  horse  for  the  expenses, 
a  party  distraining  several  horses  may  sell  one  or 
more  for  the  expenses  of  all.  Layton  v.  Hurry, 
8  Q.  B.  811. 

Semble,  per  Coleridge,  J.,  that  he  may  repeat 
such  sale  from  time  to  time,  as  need  requires.  Ib. 

But  if  he  pleads  the  sale  in  an  action  of  trespass 
for  taking  and  converting  the  horses  sold,  he  must 
allege  that  it  was  necessary  to  sell  them  for  pay- 
ment of  the  expenses.  And,  where  defendant  had 
obtained  a  verdict  on  such  a  plea  not  containing 
the  above  allegation,  judgment  was  given  non  ob- 
stante  veredicto.  Ib. 

Justifying.] — Trespass  for  breaking  and  enter- 
ing plaintiff's  dwelling-house,  locking  the  doors, 
and  expelling  the  plaintiff.  Plea,  justifying  all  the 
trespasses  except  the  expulsion  under  a  distress  for 
rent,  alleging  that  defendant  kept  and  impounded 
it  in  the  dwelling-house,  &c.,  and  in  order  safely 
to  impound  and  keep  it  necessarily  locked  and 
fastened  the  doors  of  the  dwelling-house,  and  after- 
wards caused  the  goods  to  be  duly  appraised  and 
duly  sold  in  satisfaction  of  the  rent  and  costs  of 
distress  and  sale.  Replication,  that  defendant 
broke  &c.the  house,  locked  the  doors,  and  seized, 
took,  and  converted  the  goods  of  his  own  wrong, 
and  for  another  and  different  purpose  than  that 
mentioned  in  the  plea,  i.  e.,  for  the  purpose  of 
ejecting  &c.  the  plaintiff  from  the  possession  of 
the  dwelling-house,  concluding  with  a  verification. 
Demurrer.  Semble,  that  the  replication  was  bad, 
for  not  traversing  defendant's  entry  for  the  purpose 
of  distraining,  and  concluding  to  the  country,  iu- 
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Btead  of  raising  an  immaterial  issue  on  the  inten- 
tion of  the  defendant  in  entering.  Woods  v.  Dur- 
rani, 16  M.  &  W.  149  ;  16  Law  J.,  Exch.,  313. 

Semble,  also,  that  the  plea  need  not  aver  notice 
of  the  distress  with  the  cause  of  the  taking  to  have 
been  given  according  to  2  Will.  &  Mary,  sess.  1, 
c.  5,  s.  1;  and  that  the  plea,  having  perfectly 
answered  the  seizure,  was  not  rendered  bad  in 
substance  by  going  on  unnecessarily  to  answer 
matters  of  mere  aggravation  laid  in  the  declara- 
tion, viz.  the  conversion  of  plaintiff 's  goods.  Ib. 

Held,  that  the  plea  should  have  shown  that  the 
house,  or  that  part  of  it  of  which  the  doors  were 
locked,  was  the  most  fit  and  convenient  place  for 
securing  the  distress,  or  the  tenant  might  be  im- 
properly kept  out  of  possession.  Ib. 

Fraudulent  Removal.] — In  trespass  for  taking 
goods,  the  defence  under  11  Geo.  2,  c.  19,  s.  3, 
that  the  goods  had  been  seized  after  having  been 
fraudulently  removed  to  prevent  a  distress  for 
rent,  cannot  be  gone  into  unless  specially  pleaded. 
Spencer  v.  Harrison,  2  Car.  &  K.  429 — Erie. 

But  where  in  trespass  against  a  landlord  and  his 
broker  for  taking  goods,  there  was  no  evidence 
against  the  landlord,  and  this  defence  was  opened 
but  could  not  be  gone  into,  as  not  guilty  "by 
statute"  was  the  only  plea,  the  judge  would  not 
certify  under  stat.  S  &  9  Will.  4,  c.  11,  s.  1,  that 
there  was  reasonable  cause  for  making  the  land- 
lord a  defendant,  to  deprive  him  of  his  costs.  Ib. 

Trespass  for  breaking  and  entering  plaintiff's 
house  and  taking  his  goods.  Plea,  that  S.,  at  the 
time  when  &c.,  held  and  enjoyed  certain  premises 
as  tenant  thereof  to  defendant,  under  a  demise 
thereof,  before  then,  to  wit,  on  &c.,  made  by  de- 
fendant to  S.  for  the  term  of  three  years,  upon 
which  demise  a  certain  yearly  rent,  to  wit,  &c., 
was  reserved  and  made  payable  by  S.  to  defend- 
ant, by  quarterly  payments  ;  that  such  rent  being 
in  arrear,  S.  fraudulently  conveyed  away  from  the 
premises  so  held  by  her  certain  goods  of  S.,  to 
prevent  defendant  from  distraining  the  same  for 
the  said  rent,  and  for  that  purpose,  and  with  the 
privity  of  plaintiff,  conveyed  the  same  into  the 
dwelling-house  of  plaintiff,  in  the  declaration 
mentioned ;  for  which  reasons,  and  because  the 
said  rent  remained  in  arrear,  and  because  there 
was  no  sufficient  distress  upon  the  premises  held 
by  S.,  and  because  the  said  goods  still  remained 
in  the  said  dwelling-house  of  plaintiff,  in  which 
&c.,  defendant  entered  the  dwelling-house  and 
seized  the  goods,  (justifying  under  sect.  1  of  stat. 

11  Geo.  2,  c.    19): — Held,   on  special  demurrer, 
that  it  was  not    necessary   that  the  plea   should 
state  the   title   of  defendant  to  the  demised  pre- 
mises, and  that  it  sufficiently  appeared  that  there 
was  a  reversion  in  defendant.    Angell  v.  Harrison, 

12  Jur.  114;   17  L.  J.,  Q.  B.,  25. 

Pound  Breach.] — Plaintiff  being  the  owner  of  a 
piano,  lent  it  to  A.,  whose  landlord  seized  it  un- 
der a  distress  for  rent.  The  landlord  remained  in 
possession  of  the  piano  for  a  fortnight,  when  a 
sheriff's  officer  seized  it  under  an  execution 
against  A.,  and  removed  it  to  the  premises  of  de- 
fendant, an  auctioneer,  who  afterwards  sold  it: — 
Held,  that  plaintiff  might  maintain  an  action  o 
trover  against  defendant,  and  that  trover  would 
not  lie  at  the  suit  of  the  landlord  against  defend 
ant,  but  that  his  remedy  was  against  the  sheriff's 
officer  for  pound  breach.  Turner  v.  Ford,  15  Mee 
&  W.  212;  15  Law  J.,  N.  S.,  Exch.,  215. 

Semble,    if   the    conversion    had    amounted    t< 
pound  breach,  defendant  would  have  been  liabl 


o  the  landlord  in  an  action  of  pound  breach,  and 
ilso  to  plaintiff  in  trover,  for  the  conversion.     Ib. 

Extortion  on  Distraining.}  — A   count  on   stat. 

&  2  P.  &  M.  c.  12,  s.  2,  alleged  that  plaintiff's 

orse  was  distrained  damage  feasant,  delivered  to 

efendant  as  pound  keeper,  and  by  him  impounded, 

nd  kept  in  the  pound  for  one  whole  distress  ;  and 

hat  while  the  horse  was  so  impounded,  defend- 

nt,  being  such  keeper,  demanded  and  took  from 

>laintiff,  for  keeping  the  same  in  pound,  3s.,  being 

more  than  the  sum  of  4d.  for  one  whole  distress  : — 

leld,  bad  on  motion  in  arrest  of  judgment,  for  not 

aying  the  act  as  done  against  the  form  of  the  sta- 

ute,  though  the  count  went  on  to  say,  whereby 

ind  by  force  of  the  statute  in  such  case,  &c.,  an 

ction  hath  accrued  to  the  plaintiff,  being  the  party 

rieved,  to  demand,  &c.  51.;   and  also  the  further 

sum  of  2s.  Sd.,  the  said  last-mentioned  sum  being 

:he  sum  of  money  which  the  defendant  took  above 

.he  sum   of  4d.  for  such  whole  distress.     Fife  v. 

Bousfield,  6  Q.  B.  100. 

DISTRINGAS — See  PRACTICE  AT  LAW. 


DIVIDEND  WARRANTS— See  STOCK. 


DIVORCE. 

Effect  of  Laches  upon  Title  to  Divorce.]  — A  hns- 
jand,  immediately  after  his  wife's  elopement, 
jrought  an  action  and  obtained  a  verdict  for  da- 
mages against  the  adulterer,  and  also  proceeded 
against  the  wife  in  the  Ecclesiastical  Court,  and 
obtained  a  divorce  there,  but  did  not,  for  five 
years  from  the  elopement,  apply  for  a  divorce  in 
Parliament.  The  delay  was  held  to  be  sufficiently 
accounted  for  by  the  absence  of  the  wife  in  Ame- 
rica, and  by  the  inability  of  the  husband,  in  con- 
sequence of  his  affliction,  to  attend  to  any  business. 
In  re  Heaviside's  Divorce  Bill,  12  Cl.  &  Fin.  333 — 
H.  L.,  1845. 

What  Disentitles  to.] — A  husband  lived  sepa- 
rate from  his  wife  for  many  years,  without  making 
any  provision  for  her  maintenance  from  his  means, 
which  were  sufficient: — Held,  not  to  be  entitled 
to  a  divorce,  though  the  adultery  of  the  wife  wag 
clearly  proved.  In  re  Simmon's  Divorce  Bill,  12 
Cl.  &  Fin.  339— H.  L.,  1845. 

Practice  of  House  of  Lords  on.]  — The  husband's 
attendance  at  the  baron  the  second  reading  of  his 
bill  for  a  divorce,  in  compliance  with  the  standing 
order  No.  142,  may  be  dispensed  with,  on  petition 
of  his  attorney  showing  reasonable  grounds  for 
his  non-attendance.  In  re  Shuldham's  Divorce 
Bill,  12  Cl.  &  Fin.  363— H.  L.,  1845. 

Evidence  on  Divorce  Bill.] — In  prosecuting  a 
divorce  bill,  a  letter  written  by  wife  admitting  her 
adultery,  but  imputing  the  blame  to  her  husband, 
for  neglecting  her  and  exposing  her  to  temptation, 
is  to  be  regarded  more  as  an  excuse  invented  to 
palliate  her  guilt,  than  as  founded  in  truth,  and 
therefore  does  not  require  strong  rebutting  evi- 
dence. In  re  Shuldham's  Divorce  Bill,  12  U.  « 
Fin.  363— II.  L.,  1845. 

DRAINAGE. 

[The  9  fy  10  Viet.  c.  101,  authorizes  the  adva?ice 
of  public  money  to  promote  the  improvement  of  land 
by  works  of  drainage.] 

[The  10  Sf  11  Viet.  c.  11,  explains  and  amends 
the  act  authorizing  the  advance  of  money  for  f/>« 
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improvement  of  land  by  drainage  in  Great  Britain. 
The  10  Sf  11  Viet.  c.  38,  facilitates  the  drainage  of 
lands  in  England  and  Wales.] 

DRAMA — See  THEATRE. 


DUPLICITY — See  PLEADING  AT  LAW. 


DYING  DECLARATIONS— See  CRIMINAL  LAW. 


EASEMENT — See  CUSTOM  AND  PRESCRIPTION. 

Where  a  defendant  pleads  an  enjoyment  of  an 
easement  as  of  right  for  thirty  years,  under  2  &  3 
Will.  4,  c.  71,  and  the  plaintiff  relies  on  the  ex- 
istence of  a  life  estate,  or  any  of  the  other  portions 
of  terms  which,  by  section  7,  are  to  be  excluded 
from  the  computation  of  the  thirty  years,  not  being 
inconsistent  with  the  actual  fact  of  enjoymont,  he 
is  bound,  under  the  5th  section  of  the  above  sta- 
tute, to  plead  such  life  estate,  &c.  specially.  Pye 
v.  Mumford,  12  Jur.  578;  17  L.  J.,  Q.  B.,  138. 

ECCLESIASTICAL  COMMISSIONERS— See 
CHARITY. 


ECCLESIASTICAL  COURT — See  ECCLESIASTICAL 
LAW. 

ECCLESIASTICAL  LAW. 

I.  ECCLESIASTICAL  PERSONS  AND  THINGS. 
II.  MATRIMONIAL  MATTERS. 

III.  TESTAMENTARY  MATTERS. 

IV.  GENERAL  PRACTICE. 
V.  TITHES — See  TITHES. 

I.  ECCLESIASTICAL  PERSONS  AND  THINGS — See 
TITHES. 

Clergy — Holy  Orders.] — Articles  against  an  or- 
dained minister  of  the  Church  of  England  for 
officiating  in  an  unconsecrated  chapel  after  the  re- 
vocation of  his  license  by  the  Bishop  sustained. 
An  allegation  responsive  to  the  articles,  pleading, 
he  had  prior  to  the  service  of  the  citation  seceded 
from  the  Established  Church,  and  had  taken  cer- 
tain oaths,  &c.  prescribed  by  the  Toleration  Acts, 
rejected,  on  the  ground  that  those  acts  do  not  ap- 
ply to  a  minister  of  the  Established  Church,  and 
that  one  in  Holy  Orders  cannot  divest  himself  of 
such  orders.  Barnes  v.  Shore,  1  Rob.  EC.  Rep. 
382;  11  Jur.  887— Ar. 

Non-Residence.] — A  suit  to  recover  a  penalty 
against  a  beneficed  clergyman  under  1  &  2  Viet. 
c.  106,  for  non-residence,  held,  by  the  Arches 
Court  of  Canterbury,  not  to  be  a  criminal  suit  or 
proceeding.  Bluck  v.  Rackham,  Id.  367. 

By  sect.  32  of  stat.  1  &  2  Viet.  c.  106,  a  spiritual 
person  absenting  himself  from  his  benefice  without 
license  shall  forfeit  part  of  the  annual  value  thereof 
according  to  the  period  of  his  absence.  By  sect. 
114,  forfeitures  shall  be  sued  for  in  the  court  of 
the  bishop  by  some  person  duly  authorized  by  the 
bishop,  and  the  payment  enforced  by  monition  and 
sequestration,  and  the  bishop  may  direct  that  the 
amount  shall  be  applied  towards  the  improvement 
of  the  benefice.  The  decree  in  a  suit  instituted 
by  the  nominee  of  the  bishop  in  the  Consistory 
Court  for  the  forfeiture  incurred  under  sect.  32  in 
the  manner  prescribed  by  sect.  114,  stated,  that 
defendant  was  rector  of  the  rectory  and  parish 
church  of  W.j  and  had  been  thereto  rightfully  and 


lawfully  instituted  and  inducted,  and  declared  that 
he  had  forfeited  one-third  of  the  annual  value  of 
his  benefice,  together  with  the  expenses  incurred 
by  the  nominee  of  the  bishop,  the  amount  thereof 
to  be  ascertained  in  the  usual  and  accustomed 
manner  by  the  registrar  of  the  Court.  The  decree 
was  confirmed,  on  appeal,  in  the  Arches  Court 
and  in  the  Privy  Council : — -Held,  on  motion  for  a 
prohibition,  first,  that  the  suit  was  in  form  a  civil 
proceeding,  and  was  not  within  the  provisions  of 
the  Church  Discipline  Act,  3  &  4  Viet.  c.  86. 
Rackham  v.  Bluck,  11  Jur.  325;  16  Law  J.,  Q. 
B.,  82. 

Held,  secondly,  that  the  allegation  sufficiently 
showed  the  defendant  to  have  cure  of  souls  ;  but, 
if  not,  the  Court  would  not  issue  a  prohibition  at 
this  stage  of  the  proceedings  on  an  objection 
which  was  in  the  nature  of  a  special  demurrer.  Ib. 

Held,  thirdly,  that,  inasmuch  as,  according  to 
the  practice  of  the  Consistory  Court,  the  registrar 
would  report  to  the  bishop,  who  would  make  or- 
der thereon,  and  the  mode  of  ascertaining  the  value 
of  one-third  of  the  benefice  was  a  matter  of  prac- 
tice, this  Court  would  not  issue  a  prohibition.  Ib. 

By  sect.  75  of  stat  1  &  2  Viet.  c.  106,  if  any 
spiritual  person  holding  any  benefice,  who  shall 
not  actually  reside  thereon  nine  months  in  each 
year,  shall,  for  a  period  exceeding  three  months 
altogether,  or  to  be  accounted  at  several  times  in 
the  course  of  any  one  year,  absent  himself  from 
his  benefice,  the  bishop  is  authorized  to  appoint  a 
curate,  with  such  salary  as  is  by  the  act  allowed, 
to  serve  the  church  of  the  benefice.  By  sect.  121, 
for  all  the  purposes  of  the  act,  except  as  therein 
otherwise  provided,  the  year  shall  be  deemed  to 
commence  on  the  1st  January,  and  be  reckoned 
therefrom  to  the  31st  December.  In  replevin 
by  the  land  owner  against  the  rector  for  distrain- 
ing for  rent-charge,  defendant  pleaded  in  bar  the 
appointment  of  a  curate  by  the  bishop  in  pursu- 
ance of  stat.  1  &  2  Viet.  c.  106,  refusal  of  the 
rector  to  pay  the  salary  assigned  to  him  by  the 
bishop,  sequestration  issued  by  the  bishop  there- 
upon, and  payment  of  the  rent-charge  to  the  se- 
questrator : — Held,  bad,  for  not  stating  that  the 
year  during  which  the  absence  of  defendant  oc- 
curred was  from  the  1st  January  to  the  31st  De- 
cember. Sharpe  v.  Bluck,  11  Jur.  328. 

The  proceedings  under  the  statute  (1  &  2  Viet, 
c.  106,  s.  32),  against  a  beneficed  clergyman  for 
penalties,  for  non-residence  on  his  benefice  with- 
out license  or  exemption,  is  in  the  nature  of  a  civil, 
and  not  a  criminal,  proceeding.  Bluck  v.  Rack- 
ham,  5  E.  F.  Moo.  305. 

In  condemning  the  defendant  for  non-residence 
in  the  penalty  of  one-third  of  the  annual  value  of 
his  benefice,  the  Court  below  did  not  decree  a 
specific  sum,  but  referred  the  matter  to  the  Regis- 
trar of  the  Court  to  ascertain  the  same  : — Held,  on 
appeal,  that  such  course  was  regular.  Ib. 

It  is  not  necessary  for  the  promoter  of  such  a 
suit  to  allege  or  prove  that  the  defendant  had  not 
a  license,  or  was  not  resident  on  another  benefice  : 
those  facts,  being  within  the  defendant's  own 
knowledge,  are  capable  of  being  alleged  and 
proved  by  him  in  defence.  Ib. 

The  inability  to  reside  on  his  benefice  in  con- 
sequence of  being  in  prison  for  a  crime,  is  no  legal 
cause  of  exemption  for  non-residence  within  the 
true  meaning  of  the  stat.  1  &  2  Viet.  c.  106,  s.  54, 
so  as  to  oust  the  bishop  of  his  jurisdiction  under 
that  section.  Bartlett,  In  re,  12  Jur.  940— Exch.: 
S.  P.,  12  Jur.  726— Q.  B. 
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When  a  bishop  has  power  to  issue  a  monition 
under  the  1  &  2  Viet.  c.  106,  s.  54,  requiring  a 
beneficed  clergyman  to  reside  on  his  benefice,  he 
has  a  right  to  determine  both  on  the  fact  of  resi- 
dence and  the  sufficiency  of  the  reasons  given  by 
the  party  for  non-residence;  and  a  Court  of  law 
will  not  interfere  by  prohibition  to  inquire  into  the 
propriety  of  his  decision.  If  the  bishop  has  formed 
a  wrong  judgment  on  either  of  the  above  points, 
the  remedy  is  by  appeal  to  the  archbishop  under 
that  section.  Ib. 

Where  a  benefice  has  been  more  than  a  yenr 
under  sequestration  for  disobedience  to  an  order 
requiring  residence  of  the  incumbent,  made  by  the 
bishop  under  the  1  &  2  Viet.  c.  106,  the  benefice 
becomes  void  under  the  5Sth  section  without  any 
further  proceedings  by  the  bishop — the  subsequent 
provision  in  the  5Sth  section  as  to  the  bishop  giv- 
ing notice  to  the  patron  being  only  for  the  purpose 
of  giving  the  bishop  a  right  to  present  by  lapse,  and 
not  for  the  purpose  of  creating  an  avoidance.  Ib. 

Bishops,  Confirmation  of.] — By  stat.  25  Hen.  8, 
c.  20,  s.  5,  concerning  "  the  manner  and  fashion  of 
electing,  presenting,  investing,  and  consecrating 
bishops,"  it  is  enacted,  that,  if  the  dean  and  chap- 
ter elect  the  person  mentioned  in  the  letters-mis- 
sive of  the  King,  their  election  shall  stand  good 
and    effectual    to    all  intents ;  and  the  person  so 
elected,  after  certification  made,  shall  be  reputed 
and  taken  by  the  name  of  lord  elected  of  the  dig- 
nity ;  and  then,  making  oath  and  fealty  only  to  the 
King,  the  King,  by  his  letters-patent,  shall  signify 
the  said  election  to  the  archbishop,  requiring  and 
commanding  him  to  confirm  the  said  election,  and 
to  invest  and  consecrate  the  person  so  elected,  and 
to  give  and  use  to  him  all  such  benedictions,  cere- 
monies, and  other  things  requisite  for  the  same, 
without   any  suing,   procuring,  or  obtaining   any 
bulls,  letters,  or  other  things  from  the  see  of  Rome 
for  the  same.     Dr.  H.  having  been  elected  Bishop 
of   Hereford,    letters-patent  were  issued    by  the 
Queen  to  the  Archbishop  of  Canterbury,  requiring 
him  to  confirm  the  election,  and  to  consecrate  Dr. 
H.     At  a  court  of  the  vicar-general  of  the  arch- 
bishop, at  the  church  of  St.  Mary-le-bow,  procla- 
mation was  made  for  all  persons  who  objected  to 
the  confirmation  of  Dr.  H.  to  come   forward  and 
make    their    objections ;    and  two  incumbents   of 
benefices  in  the  diocese  of  Hereford  appeared  to 
object,  whereupon  the  vicar-general  decided  that 
the  Court  could  not  hear  any  objections  to  the  con- 
firmation of  the  election,  and  refused  to  hear  the 
opposers.     Upon  cause  shown  against  a  rule  for  a 
mandamus  to  the  Archbishop  of  Canterbury,    to 
hear  and  decide  on  the  objections — Held,  by  Lord 
Denman,  C.  J.,  and  Erie,  J.,  that,  under  stat.  25 
Hen.  8,  c.  20,  the  archbishop  acts  ministerially, 
and  is  bound  to  confirm  the  election,  and  opposers 
have  no  right  to  be  heard  for  the  purpose  of  making 
objections  to  the  confirmation  ;   and,  therefore,  that 
the  rule  should  be  discharged.    Reg.  v.  Canterbury, 
(Archbishop),  12  Jur.  862;  17  L.  J.,  Q.  B.,  252. 


Held,  by  Patteson  and  Coleridge,  JJ.,  that,  by 
the  canon  law,  confirmation  is  a  judicial  proceed- 
ing;  that,  by  sect.  5  of  stat.  25  Hen.  8,  c.  20,  the 
archbishop  is  required  to  confirm  the  election  in  a 
judicial  course,  and  that,  therefore,  opposers  are 
entitled  to  object;  and  that  the  Court  of  the  arch- 
bishop having  declined  jurisdiction,  the  rule  should 
be  made  absolute.  Ib. 

After  argument  in  support  of  the  rule,  the  Court, 
in  its  discretion,  allowed  the  Attorney-general  to 
reply  on  behalf  of  the  Crown.  Ib. 


Right  of  Presentation.]  — A  statute,  regulating 
the  building,  &c.  of  a  new  church  in  a  parish,  en- 
acted, "  That,  during  the  life  of  the  incumbent  of 
the  old  church,  the  curate  of  the  new  church 
should  be  appointed  by  such  incumbent;  and  that, 
after  his  death,  the  new  church  should  become 
the  mother  church,  with  all  the  rights,  &c.,  and 
the  old  church  should  become  a  chapel  of  ease 
thereto,  to  be  served  by  a  minister  capable  of  hav- 
ing cure  of  souls;  and  the  patronage  of  or  right  of 
presentation  to  the  same  chapel,  as  well  as  the 
patronage  of  or  right  of  presentation  to  the  said 
new  church,  should  be  vested  in  the  patron  of  the 
rectory,  so,  nevertheless,  that  the  minister  of  the 
said  chapel  should  not  be  removable  at  pleasure  :" 
— Held,  that  the  right  of  appointment  to  the  chapel 
given  by  this  statute  was  presentative  and  not  do- 
native. Reg.  v.  Foley,  15  Law  J.,  N.  S.,  C.  P.,  108. 
Semble,  that,  if  it  had  been  a  donative,  it  would 
have  ceased  to  be  such  after  a  single  presentment 
by  the  patron.  Ib. 

Toleration  Acts,  Church  Discipline.]  —  A  suit 
against  S.  in  the  Ecclesiastical  Court  charged, 
that,  being  a  priest  in  holy  orders,  he  performed 
ecclesiastical  duties  and  divine  offices  according 
to  the  United  Church  of  England  and  Ireland  in  an 
unconsecrated  chapel,  without  the  license  and 
against  the  monition  of  the  bishop.  The  Ecclesi- 
astical Court  refused  to  receive  a  defensive  alle- 
gation, stating  that  the  chapel  had  been  registered 
in  due  form,  under  stat.  52  Geo.  3,  c.  155,  as  a 
dissenting  chapel,  and  that  S.  officiated  in  it  as  a 
dissenting  minister,  and  had  qualified  himself  as 
such  by  taking  the  oaths  and  making  the  declara- 
tion prescribed  by  sect.  4  of  stat.  1  W.&  M.c.18. 
Upon  application  to  this  Court  for  a  prohibition, — 
Held,  first,  that  the  suit  in  the  Ecclesiastical  Court 
was  founded  on  the  common  law,  and  that  stat. 
52  Geo.  3,  c.  155,  did  not  exempt  persons  from 
such  suits.  Barnes  v.  Shore,  15  Law  J.,  N.  S., 
Q.  B.,  296;  10  Jur.  688. 

Held,  secondly,  that  a  priest  in  holy  orders  of 
the  Church  of  England  could  not  divest  himself  of 
that  character  without  the  authority  of  the  church 
which  conferred  them  ;  and,  therefore,  S.  was  not 
to  be  deemed  a  person  dissenting  from  the  Church 
of  England,  and  the  suit,  not  being  a  suit  for  non- 
conforming  to  the  Church  of  England,  was  not 
restrained  by  sect.  4  of  stat.  1  W.  &  M.  c.  18.  Ib. 
In  proceedings  under  stat.  3  &  4  Viet.  c.  86, 
the  bishop  sent  the  case,  by  letters  of  request,  in 
the  first  instance,  and  without  issuing  a  commis- 
sion of  inquiry,  to  the  Court  of  Appeal  of  the 
province  : — Held,  that  the  bishop  might  make  his 
election  as  to  the  mode  of  proceeding,  and  that 
the  Court  of  Appeal  could  not  refuse  the  letters 
of  request.  Brookes  v.  Cresswell,  10  Jur.  647. 

One  of  the  offences  charged  was  committed  in 
October,  1842  ;  the  citation  was  extracted  in  July, 
and  served  in  August,  but  not  returned  till  Novem- 
ber, 1844:— Held,  that,  in  computing  the  two 
years  from  the  commission  of  the  offence,  within 
which  the  suit  must  be  commenced  under  sect.  20, 
the  commencement  of  the  suit  was  to  be  dated 
from  the  time  when  the  citation  was  served.  Ib. 


By  sect.  3  of  3  &  4  Viet.  c.  86,  (the  Church 
Discipline  Act),  the  bishop  is  empowered  to  issue 
a  commission  of  inquiry  respecting  any  charge  or 
report  against  any  clergyman  within  his  diocese, 
"  provided  always,  that  notice  of  the  intention  to 
issue  such  commission  under  the  hand  of  the 
bishop,  containing  an  intimation  of  the  nature  of 
the  offence,  together  with  the  names,  addition, 
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and  evidence  of  the  party  on  whose  applica- 
tion or  motion  such  commission  shall  be  about 
to  issue,  shall  be  sent  by  the  bishop  to  the  party 
accused  fourteen  days  at  least  before  such  com- 
mission shall  issue  ;  and  by  sect.  13,  it  was  pro- 
vided, "  that  it  shall  be  lawful  for  the  bishop,  if 
he  shall  think  fit,  either  in  the  first  instance,  or 
after  the  commissioners  shall  have  reported  that 
there  is  sufficient  prima  facie  ground  for  insti- 
tuting proceedings,  and  before  the  filing  of  the 
articles,  but  not  afterwards,  to  send  the  case  by 
letters  of  request  to  the  Court  of  Appeal  of  the 
province,  to  be  there  heard  and  determined  ac- 
cording to  the  law  and  practice  of  such  court: — 
Held,  by  the  Judicial  Committee,  affirming  the 
judgment  of  the  Court  below,  that  the  service  01 
notice  of  the  intention  to  issue  a  commission  by 
the  bishop,  but  upon  which  no  commission  issues, 
•will  not  preclude  the  bishop  from  sending  the 
case  to  the  Court  of  Appeal  by  letters  of  request 
in  the  first  instance.  Head  v.  Sanders,  4  Moore, 
186. 

Church  Rates.]  — A  citation  against  a  parishioner, 
charging  him,  that  he  "  wilfully  and  contuma- 
ciously obstructed,  or  at  least  refused  to  make,  or 
join,  or  concur  in  the  making  of  a  sufficient  rate 
for  providing  funds  to  defray  the  expense  of  the 
necessary  repairs  of  the  parish  church,"  does  not 
contain  a  sufficient  allegation  of  an  offence  cog- 
nizable by  an  Ecclesiastical  Court.  Francis  v. 
Steward,  Dav.  &  M.  748  ;  5  Q.  B.  984. 

Where  the  parishioner  appeared  under  protest 
to  such  a  citation,  and,  his  protest  having  been 
overruled,  had  been  ordered  to  appear  absolutely, 
a  declaration  in  prohibition  held  good  on  demurrer, 
on  the  ground  that  the  citation  was  insufficient  to 
give  jurisdiction,  and  the  application  not  prema- 
ture. Ib. 

Declaration  in  prohibition  stated,  that  the  libel 
in  the  Spiritual  Court  alleged,  first,  that  the  parish 
of  F.  was  a  part  of  and  within  the  parish  of  B.; 
secondly,  that  a  usage  had  prevailed  for  the  inha- 
bitants of  F.  to  maintain  their  own  church,  and 
also  to  contribute  to  the  repair  of  the  parish  church 
of  B.,  and  all  expenses  and  charges  necessarily 
laid  out  and  expended  by  the  churchwardens  of  B., 
in  a  certain  proportion.  That  plaintiff  gave,  in  the 
Spiritual  Court,  "  a  negative  issue  to  the  said  libel, 
denying  thereby  the  allegations  of  the  same  libel." 
Declaration  further  stated,  that  plaintiff,  by  way 
of  answer  to  the  libel,  did,  by  his  personal  answer, 
plead  that  F.  was  not  a  part  of  or  within  the  said 
parish  of  B.;  and  that  there  was  not  any  such 
usage  as  that  F.,  besides  maintaining  its  own 
church,  should  contribute,  in  a  certain  proportion, 
to  the  repair  of  that  at  B.,  and  all  or  any  of  the 
expenses  necessarily  or  otherwise  laid  out  by  the 
churchwardens  of  B.;  and  that  plaintiff  "did  al- 
lege and  articulately  propound  that  F.  was  a  dis- 
tinct and  separate  parish,  and  had  a  parish  church, 
which  had  been,  time  out  of  mind,  maintained  by 
the  parishioners  of  F.;  and  that  the  same  was  not 
a  hamlet,  chapelry,  or  township  belonging  to  or 
within  the  parish  of  B."  Then  followed  a  state- 
ment, that  it  was  falsely  alleged  in  the  libel  that 
an  ancient  usage  had  been  observed,  by  which  the 
inhabitants  of  F.  had  contributed  to  the  support  of 
the  parish  church  of  B.  in  the  proportion  of  three 
parts  in  eight  of  all  the  expenses  of  such  support; 
and  that,  when  the  churchwardens  of  B.  levied  8/. 
for  the  repair  of  their  church,  or  in  due  execution 
of  their  office  of  churchwardens,  the  inhabitants  of 
.  had  been  used  to  raise  32.  as  their  proportion 
of  such  charges  and  expenses  j  and  plaintiff  ex- 


pressly alleged  and  propounded,  that  there  was  no 
such  usage  of  F.  contributing  in  any  proportion  to- 
wards the  repairs  of  the  parish  church  of  B."  Plea 
stated  an  immemorial  usage,  by  which  F.  had  sup- 
ported its  own  chapel,  and  contributed  to  the 
support  and  reparation  of  the  parish  church  of  B. 
in  a  certain  proportion  already  specified,  "  as  in 
the  said  libel  is  in  that  behalf  alleged  :" — Held, 
that  the  libel  sought  to  enforce  a  usage,  with  re- 
spect to  the  liability  of  the  parishioners  of  F.  to 
contribute  to  B.,  different  from  that  contained  in 
the  plea;  and  that  a  question  of  temporal  cogni- 
zance was  raised  in  the  Ecclesiastical  Court,  viz. 
whether  F.  be  "a  part  of  and  within  the  parish 
B.;"  and,  therefore,  the  plea  disclosed  no  sufficient 
ground  for  awarding  a  consultation.  Dolby  y. 
Remington,  15  Law  J.,  N.  S.,  Q.  B.,  326  :  10  Jur. 
920. 

Pews.} — The  door  of  a  pew  in  a  church  hung 
upon  hinges,  removable  without  interfering  with 
the  staple,  is  a  chattel,  and  not  part  of  the  free- 
hold. Mant  v.  Collins,  15  Law  J.,  N.  S.,  Q.  B., 
248  ;  10  Jur.  390. 

Where  the  members  of  a  corporation  have,  as 
such,  occupied  a  particular  pew  in  the  parish 
church,  the  repairs  of  it  may  be  properly  charged 
on  the  borough  fund.  Reg.  v.  Warwick  (Mayor, 
SfC.-),  15  Law  J.,  N.  S.,  Q.  B.,  306 ;  10  Jur.  962. 

Perpetual  Curate — Dilapidations.]  — A  perpetual 
curate,  who  is  not  removable  by  his  patron,  and 
who  holds  a  house  and  buildings  as  curate,  and 
as  annexed  to  his  curacy,  is  bound  to  repair. 
Mason  v.  Lambert,  12  Jurl  1045;  17  L.  J..  Q.  B., 
366. 

Declaration  in  case  for  dilapidations  stated,  that 
the  curacy  of  M.  was  a  perpetual  curacy  and 
ecclesiastical  living,  whereunto  belonged  a  house 
and  buildings,  and  that  the  incumbent  was  not  re- 
movable at  the  will  of  the  patron  ;  that  defendant 
became  curate  by  nomination  of  the  patron,  and 
was  licensed  by  the  bishop;  that  he  was  seised 
in  right  of  his  curacy  of  and  in  the  house  and 
buildings ;  and  that  he  ceased  to  be  curate  by 
resignation  to  the  patron,  whereupon  plaintiff  was 
duly  nominated  and  licensed  : — Held,  that  the 
action  was  maintainable,  and  that  it  was  not  neces- 
iary  to  allege  how  defendant  became  seised.  Ib. 

Toleration  Act — Dissenters.] — The  4th  section 
of  the  Toleration  Act,  1  stat.  1  W.  &  M.,  c.  18, 
exempting  persons  who  shall  take  the  oaths  and 
subscribe  the  declaration  there  mentioned  from 
prosecution  in  the  Ecclesiastical  Court  for  non- 
conformity to  the  Church  of  England,  extends  not 
snly  to  lay  persons,  but  to  clergymen  who,  after 
being  ordained,  dissent  from  the  church.  Barnes 
v.  Shore,  8  Q.  B.  640. 

Semble,  that,  to  claim  this  exemption,  it  is  suffi- 
cient that  the  party  states  himself  to  be  a  dissenter, 
without  any  more  formal  act.  Ib. 

But  a  person  ordained  a  priest  in  the  Church  of 
England  cannot,  in   this  manner  or  otherwise  at 
lis  own  pleasure,  divest  himself  of  his  orders,  so 
as  to  exempt  himself  from  correction  by  the  bishop 
for  breach  of  ecclesiastical  discipline.     Ib. 

Performance,  by  such  priest,  of  the  church  ser- 
vice in  an  unconsecrated  chapel,  not  licensed  by 
he  bishop,  and  against  his  monition,  is  such  a 
>reach  of  discipline,  and  not  a  mere  act  of  non- 
conformity protected  by  the  Toleration  Act,  or  by 
stat.  52  Geo.  3,  c.  155.  Ib. 

So  held  on  motion  for  a  prohibition,  where 
articles  had  been  exhibited  in  the  Ecclesiastical 
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Court,  under  stat.  3  &  4  Viet.  c.  86,  against  a 
priest  for  such  irregular  performance  of  service, 
and  he  put  in  defensive  allegations,  stating  that, 
before  he  did  the  acts  complained  of,  he  had 
seceded  from  the  Church  of  England,  and  was 
minister  of  a  congregation  of  protestant  dissenters, 
assembling  in  the  unlicensed  chapel : — Prohibition 
refused.  Ib. 

Proceedings  against — Church  Discipline  Act, 
3^-4  Viet.  c.  86.] — In  a  proceeding  against  a 
clergyman,  the  bishop  of  the  diocese  sent  all  the 
papers  connected  with  the  case,  whether  pro- 
duced before  the  commissioners  or  not,  to  the 
registry  of  the  vicar-general.  Application  was 
made  to  the  Court  of  Arches  to  request  the  regis- 
trar of  the  vicar-general  to  allow  the  party  pro- 
ceeded against  access  to  certain  of  these  papers, 
which  were  alleged  to  refer  to  charges  which  had 
been  abandoned.  These  papers  were  not  pro- 
duced before  the  commissioners: — Held,  that,  as 
by  sects.  5  and  7  of  the  3  &  4  Viet.  c.  86,  the 
party  was  entitled  to  be  furnished  only  with  the 
report  and  the  evidence  given  before  the  commis- 
sioners, the  application  must  be  rejected.  Farnall 
v.  Craig,  11  Jur.  71 — Ar. 

Suspension.] — A  priest  in  holy  orders,  without 
preferment,  having  been  convicted  at  a  quarter 
sessions  of  attempting  a  nameless  offence,  was 
subsequently  articled  against,  and  a  sentence  was 
prayed  against  him  of  degradation.  That  prayer 
was  refused  by  the  Arches  Court  of  Canterbury, 
but  a  sentence  of  unlimited  suspension  was  pro- 
nounced. Clarke  v.  H.,  1  Rob.  EC.  Rep.  377. 

A  clergyman  was  suspended  ab  officio  et  bene- 
ficio  for  eighteen  months,  and  till  the  approval  of 
a  certificate  of  good  conduct,  and  also  condemned 
in  the  costs  of  the  suit : — Held,  that,  at  the  expi- 
ration of  that  time,  and  on  bringing  in  a  certifi- 
cate satisfactory  to  the  Court,  he  was  entitled  to 
have  the  suspension  relaxed,  although  he  had  not 
paid  the  taxed  costs.  Brookes  \.  Cresswell,  11 
Jur.  934— Ar. 

Burial  Fees.} — Debt  by  the  plaintiff,  the  rector 
of  St.  Mary-le-bone,  and  the  minister  of  the  new 
church  of  that  parish,  against  the  defendant,  who 
was  the  master  of  the  parish  workhouse,  to  re- 
cover fees  alleged  to  be  due  upon  the  burial  of 
certain  paupers.  The  51  Geo.  3,  c.  151,  em- 
powered the  vestrymen  of  St.  Mary-le-bone  to 
purchase  land  for  erecting  a  new  church  and 
making  a  cemetery.  By  sect.  35,  Dr.  H.  and  his 
successors  were  declared  to  be  ministers  of  the 
new  church,  and  the  patron  of  the  living  was  em- 
powered to  appoint  successively  ministers  of  the 
new  church,  who  were  to  enjoy  such  obl.itiuns, 
mortuaries,  glebes,  tithes,  profits,  and  other  ec- 
clesiastical dues  as  the  present  minister  ought  to 
have.  By  sect.  49,  the  vestrymen  were  empower- 
ed to  settle  the  rates  and  fees  for  burial  in  the 
cemetery,  and  to  alter  and  amend  the  same.  By 
sect.  50,  the  vestrymen  were  prevented  from  re- 
ducing the  burial  fees  below  the  amount  payable 
in  the  then  cemeteries  of  the  parish.  By  sect.  71, 
the  vestry  were  empowered  to  borrow  150, 0001. 
upon  the  credit  of  the  rates  and  burial  fees,  and 
to  assign  any  portion  of  such  rates  or  fees  to  the 
parties  advancing  the  money.  In  1733,  the  then 
minister  and  the  parish  authorities  referred  to  a 
third  party  the  settlement  of  the  minister's  fees, 
and  a  table  of  fees  was  accordingly  prepared  by  the 
referee.  From  the  year  1733  down  to  the  year 
1838,  a  fee  of  Is.  6d.  was  paid  by  the  parish 
officers  to  the  rector,  for  the  burial  of  a  pauper  in 
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any  of  the  cemeteries  of  the  parish.  From  1835 
to  the  present  time,  the  sum  of  Is.  6d.  has  been 
paid  to  the  rector,  and  Is.  to  the  clerk  and  sexton, 
in  pursuance  of  a  table  of  fees  settled  by  the  secre- 
tary, containing  the  following  item — "  Paupers 
from  the  workhouse,  2s.  6rf."  The  defendant 
had  given  orders  for  the  burial  of  certain  paupers 
in  the  cemetery  of  the  new  church.  The  burial 
service  was  not  performed  by  the  plaintiff  or  any 
of  his  curates,  but  by  the  reader  of  one  of  the 
chapels  in  the  parish  : — Held,  that  the  fees  in 
question  were  due  only  by  immemorial  custom, 
or  by  some  act  of  Parliament ;  that  no  such  imme- 
morial custom  was  stated  in  the  case,  nor  were 
the  Court  empowered  by  the  parties  to  infer  as  a 
jury  the  existence  of  such  a  custom  ;  and  that  no 
such  fees  were  due  by  virtue  of  the  act  of  Parlia- 
ment. Spry  v.  Gallop,  16  Law  J.,  Exch.,  218. 

Chapels.] — An  unconsecrated  proprietary  chapel 
into  which  strangers  are  admitted  is  not  a  "  pri- 
vate house  "  or  "  chapel  "  within  the  meaning  of 
the  71st  canon  ;  consequently,  to  read  the  service 
of  the  Church  in  such  a  building  is  publicly  to 
read  &c.  Barnes  v.  Shore,  1  Rob.  EC.  Rep.  382; 
10  Jur.  887— Ar. 

Sackville  College  had  attached  to  it  a  building 
called  The  Chapel,  which  did  not  appear  to  have 
been  consecrated,  and  in  which  the  warden,  a  cler- 
gyman, read  prayers  and  performed  other  divine 
offices,  according  to  the  forms  prescribed  in  the 
book  of  Common  Prayer,  and  the  rites  and  cere- 
monies of  the  United  Church  of  England  and  Ire- 
land, without  the  license,  and,  subsequently,  con- 
trary to  the  inhibition  of  the  bishop  of  the  diocese. 
The  inmates  of  the  college  attended,  and  some- 
times their  friends,  but  strangers  were  not  allowed 
to  be  present  at  the  services: — Held,  that  such 
chapel  was  not  a  private  house ;  that  officiating 
there  was  a  public  officiating  ;  and  that  the  warden 
had,  therefore,  committed  an  ecclesiastical  of- 
fence, for  which  he  was  liable  to  ecclesiastical 
censure.  Freeland  v.  Neale,  12  Jur.  635 — Ar. 

Churches.] — An  ancient  chapel  in  the  township 
of  T.  having  fallen  into  decay,  a  new  church  was 
built  and  consecrated  in  the  year  1832,  and  divine 
service  had  been  regularly  performed  there  since, 
but  parish  meetings  were  sometimes  held,  and 
christenings  and  burials  performed,  in  the  chapel. 
There  was  also  a  school-house  in  the  township 
where  divine  service  was  performed  on  Sundays: 
— Held,  that  the  new  church  was  de  facto  the 
church  of  the  place,  and  that  the  publication  of  a 
poor-rate  by  affixing  the  notice  required  by  the 
1  Viet.  c.  45,  at  or  near  the  principal  door  thereof 
only,  was  sufficient.  Ormerodv.  Chadwick,  16  Law 
J.,  M.  C.,  143— Exch. 

Church  Rates.] — Declaration  in  prohibition  set 
out  a  libel  in  the  Ecclesiastical  Court,  in  a  suit  for 
subtraction  of  church-rate,  which  stated  the  want 
of  repair  of  the  parish  church,  and  of  funds  for  the 
decent  celebration  of  divine  service;  the  issu- 
ing of  a  monition  against  the  churchwardens  to 
call  a  vestry  for  a  certain  day,  place,  and  hour,  for 
the  purpose  of  making  a  rate,  and  against  the 
parishioners  to  meet  in  such  vestry,  and  make  a 
rate  for  the  purposes  aforesaid.  That,  at  the 
meeting  of  the  vestry,  in  obedience  to  the  moni- 
tion, the  churchwardens  produced  and  exhibited  a 
survey  and  estimate  ;  the  necessity  for  the  repairs 
was  not  disputed,  nor  was  any  objection  made  to 
the  amount  of  the  estimate ;  that  a  rate  of  2s.  in 
the  pound  was  then  proposed  and  seconded ; 
whereupon  an  amendment  was  moved  and  se- 
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conded,  protesting  against  that  and  all  other  com 
pulsory  church-rates,  and  refusing  to  make  a  rate 
and,  upon   a   show  of  hands,  was  declared  to  b 
carried  ;  that  the  question  was  then  put,  whethe 
any  other  amendment  was  proposed,  to  which  n 
affirmative  answer  was  returned  ;  and  thereupon  th 
churchwardens  and  others  of  the  parishioners  the 
and  there  present  made  a  rate  of  2s.  in  the  pound 
It  appeared   from  the    proofs    propounded,  whicl 
were  also  set  out,  that  one   of  the  opponents,  on 
behalf  of  himself  and  others,  protested  against  thi 
proceeding: — Held,  on   general   demurrer,  first 
that   the  vestry,  not   being  at   liberty  to   discus 
whether  they  would  do  the  repairs,  and  provide 
for  the  decent  celebration  of  divine  service,  ant 
no  parishioner  having  proposed  any  other  rate,  o 
any  other  mode  of  providing  for  the  repairs,  the 
rate  was  made  by  a  legal  majority  of  those  assem- 
bled in  vestry  and  taking  part  in  the  proceedings 
for  which  they  were  then  assembled,  and  was 
therefore,  valid.     Gosling  v.  Veley,  7  Q.  B.  406 
11  Jur.  385;  16  Law  J.,  Q.  B.,  201. 

Held,  secondly,  that  the  chairman  was  not 
bound  to  put  the  motion  proposed  as  an  amend- 
ment, but,  such  motion  having  been  put,  and  an 
opportunity  having  been  given  of  proposing  any 
other  amendment,  it  was  not  necessary  that  the 
original  motion  should  be  again  moved.  Ib. 

By  the  stat.  59  Geo.  3,  c.  134,  s.  14,  it  is  enacted, 
that  it  shall  be  lawful  for  the  churchwardens  ol 
any  parish,  with  the  consent  of  the  vestry,  to  raise 
and  borrow  money  upon  the  credit  of  the  church- 
rates  of  any  parish  for  the  purpose  of  defraying 
the  expense  of  any  church  or  chapel: — Held,  by 
the  Judicial  Committee  of  the  Privy  Council,  re- 
versing the  judgment  of  the  Arches  Court  of  Can- 
terbury, not  to  authorize  churchwardens  to  borrow 
money  upon  the  credit  of  the  church-rates  for  re- 
payment of  a  debt  incurred  in  past  years  for  repairs 
to  the  church.  Piggott  v.  Bearblock,  4  E.  F.  Moo. 
399. 

At  a  meeting  of  vestry  held  in  obedience  to  a 
monition  from  the  Ecclesiastical  Court,  it  was 
moved  and  seconded,  that  a  church-rate  be  laid 
upon  the  parish  for  the  necessary  repair  of  the 
church.  It  was  then  proposed  and  seconded,  that 
there  be  no  church-rate  for  the  parish  church  for 
the  current  year.  The  original  resolution  was 
rejected  by  a  majority.  A  proposition  was  then 
made  and  seconded,  that  a  voluntary  subscription 
be  commenced  to  pay  the  costs  of  the  church, 
and  was  adopted  by  a  majority.  The  church- 
wardens thereupon  proceeded  to  levy  a  rate  with 
the  consent  of  the  minority,  against  which  there 
was  a  protest.  Upon  complaint  before  justices 
against  defendant  for  non-payment  of  the  sum  to 
which  he  was  liable  in  respect  of  that  rate,  he 
gave  notice,  first,  that  he  protested  against  the 
church-rate  generally;  secondly,  that  he  should 
not  contest  the  validity  of  the  rate  in  the  Eccle- 
siastical Courts;  and,  thirdly,  that  he  should  com- 
mence actions  in  the  courts  of  common  law  against 
the  justices  for  all  acts  connected  with  the  rate 

which  he  should  be  advised  were  illegal : Held, 

that  the  validity  of  the  rate  was  sufficiently  dis- 
puted and  notice  thereof  given  to  the  justices 
within  the  proviso  in  sect.  7  of  stat.  53  Geo.  3, 
c.  127.  Dale  v.  Pollard,  2  New  Sess.  Cas.  631:  11 
Jur.  539;  16  Law  J.,  Q.  B.,  322. 

The  jurisdiction  of  the  justices  depends  on  the 
bonl  fide  intention  of  the  person  summoned  to 
u.spute  the  rate,  and  that  is  a  matter  for  them  to 
ascertain.  Ib. 


At  a  vestry  meeting,  a  majority  after  a  poll  was 
declared  in  favour  of  a  church-rate  for  the  purpose 
of  defraying  the  expense  of  fencing  in  a  piece  of 
land,  purchased  as  an  additional  burial  ground  for 
the  parish;  irregularities  were  alleged  to  have 
taken  place  in  the  proceedings  which  would  ren- 
der the  rate  void.  The  court  nevertheless  refused 
to  grant  a  mandamus  to  the  churchwardens  to 
convene  a  vestry  for  the  purpose  of  considering 
the  propriety  of  making  such  a  rate.  In  re  St. 
John's,  Cardiff  (Churchwardens),  11  Jur.  183;  16 
Law  J.,  M.  C.,54— Q.  B. 

Semble,  also,  that  were  it  made,  the  Court  of 
Queen's  Bench  is  not  the  tribunal  to  decide  on  its 
validity.  Ib. 

Declaration  in  prohibition  recited  that  F.  was  a 
parish  in  which  was  an  immemorial  parish  church, 
and  that  the  inhabitants,  from  time  immemorial, 
repaired  the  church,  &c.,  there  by  rates  on  lands, 
&c.,  within  F.;  that  D.  (the  plaintiff)  was  church- 
warden of  F.;  that  R.  (defendant),  being  church- 
warden of  parish    L.,  cited    D.    in  the   Spiritual 
Court  in  a  cause   of  subtraction   of  church-rate, 
and  in  the  libel  alleged,  first,  that  F.  was  a  ham- 
let in  parish  L.;  secondly,  that  there  was  a  custom 
by  which   the   inhabitants    of  F.  supported   their 
own  church,  called   "chapel"   in   the  libel,   and 
contributed  to  the  support  and  reparation  of  the 
parish  church  of  L.,  and  all  expenses  and  charges 
necessarily  laid  out  by  the  churchwardens  of  L., 
in  the   proportion   of  3-8ths ;   thirdly,  the  parish 
church  of  L.  needed  repairs,  and  the  ratepayers 
of  L.  made  a  rate  towards  them,  of  which  3-8ths 
ought  to  have  been  paid  by  the  inhabitants  of  F., 
according  to  the  custom.     The  count  then  stated 
that  D.  gave  in  a  negative  issue  to  the  libel,  deny- 
ing its   allegations.     That  afterwards,   and    after 
the  libel  had  been  admitted  to  proof,  D.,  by  per- 
sonal answers  pleaded,  first,  that  F.  was  not  part 
of  parish  L.;  secondly,  admitting  that  the  inhabi- 
tants of  F.  supported  their  own  church,  by  deny- 
ing that  there  was  a  custom  by  which  they  con- 
tributed to  the  support  and  reparation  of  the  parish 
church  of  L.,  and  all  or  any  of  the  expenses  and 
charges  necessarily  laid  out  and  expended  by  the 
churchwardens  of  L.,  in  the  proportion  of  3-8ths; 
;hirdly,  admitted  the  need  of  repairs,  and  the  rate, 
)ut  denying  that  3-8ths  ought  to  be  paid  by  the 
nhabitants  of  F.  according  to  any  custom.     That 
afterwards  D.  alleged,  and  articulately  propound- 
ed, that  F.  was  a  distinct  parish,  and  had  a  parish 
church    which    had    been    immemorially  repaired 
and  maintained  by  the  parishioners  of  F.;  that  F. 
was  not  within  the  parish  of  L.;  that  there   was 
not  a  custom  by  which  the  inhabitants  of  F.  con- 
tributed to  the  support  and  reparation  of  the  parish 
church  of  L.,  not  noticing  the  general  allegation 
as  to  all  expenses  and  charges.  Sac.,  in  the  pro- 
>ortion  of  3-Sths ;  and  that  there  was  no  custom 
hat  the  inhabitants  of  F.  contributed  in  the  pro- 
)ortion  of  3-Sths,  or  any  other  proportion,  to  the 
naintenance  and  reparation  of  the  parish  church 
of  L.     The  count  then  stated  that  the  suit  was 
itill    pending,   and   defendants    were   proceeding 
herein,  wherefore  plaintiffs  prayed  a  writ  to  pro- 
jibit  the  judge  of  the  Spiritual  Court  and  R.  from 
"urther  holding  plea  in   any  matter  touching  the 
sremises  : — Held,  on  demurrer  to  a  plea,  a  good 
leclaration,  as  showing  that  the  parties  were  at 
ssue  upon  two  questions  of  fact,  and  which  were 
)f  temporal  cognizance,  viz.,  whether  F.  was  part 
)f  L.,  and  whether  there  was  such  a  custom  as 
lleged  in  the  libel.    Dolby  v.  Remington,  9  Q.  B. 

/  y  * 
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Plea,  that  there  was  a  custom  by  which  the  in- 
habitants of  F.  supported  their  own  chapel,  and 
contributed  to  the  support  and  reparation  of  the 
parish  church  of  L.  (not  noticing  the  general  alle- 
gation as  to  all  expenses  and  charges,  &c.),  in  the 
proportion  of  3-8ths,  in  manner  and  form  in  the 
libel  alleged  : — Held  bad  on  demurrer,  as  not  as- 
serting the  custom  alleged  in  the  libel,  and  as  not 
noticing  the  other  issue  in  fact  respecting  the 
parochiality  of  F.  Ib. 

In  an  indictment  for  disobeying  an  order  of  two 
justices  made  under  stat.  53  Geo.  3,  c.  127,  for  the 
payment  of  a  churchrate,  an  averment  stating 
(inter  alia)  by  way  of  inducement,  that  a  rate  was 
duly  made  as  by  law  in  that  behalf  required,  and 
that  the  same  was  afterwards  duly  allowed  as  by 
law  in  that  behalf  required,  &c.,  and  that  the  de- 
fendant was  in  and  by  the  said  rate  duly  rated, 
&c.,  is  sufficient,  without  setting  out  the  facts 
which  constituted  the  alleged  due  making,  allow- 
ance, and  rating  aforesaid.  Reg.  v.  Bedwell,  1 
Den.  C.  C.  R.  222 ;  2  Car.  &  K.  564 ;  17  L.  J.,  M. 
C.,  99— Parke. 

Such  an  averment  would  not  be  sufficient  where 
it  purported  to  be  an  allegation  of  the  matter  of 
the  offence  itself,  and  not  merely  by  way  of  in- 
ducement. 16. 

Where  the  same  count  of  the  indictment,  after 
the  above  averment  by  way  of  inducement,  went 
on  to  aver  (inter  alia)  an  information  by  the  pro- 
per parties  to  the  justice  by  whom  the  warrant 
was  issued,  that  the  said  rate  was  duly  made,  &c., 
and  that  the  same  was  afterwards  duly  allowed, 
&c.,  and  that  the  defendant  was  duly  rated,  &c., 
and  that  the  party  refused  to  pay,  such  informa- 
tion as  above  will  give  jurisdiction  to  the  justice 
making  the  order,  irrespective  of  the  truth  of  the 
facts  deposed  to.  And  that,  therefore,  the  count 
would  have  been  sufficient  even  had  the  above 
averment  by  way  of  inducement  been  insufficient 
or  omitted.  76. 

Under  stat.  53  Geo.  3,  c.  127,  s.  7,  the  fact  of  a 
rate  duly  imposed  on  a  party,  and  the  nonpayment 
of  it  by  such  party,  are  not  conditions  precedent 
to  the  jurisdiction  by  the  justice  to  make  an  order 
for  the  payment;  and  therefore  an  order  purport- 
ing to  be  made  on  such  an  information  as  is  above 
given  would  be  valid,  and  could  be  enforced, 
whether  de  facto  there  was  a  proper  rate  and  a 
proper  demand  and  refusal,  or  not.  Ib. 

It  is  sufficient  in  an  indictment  to  aver  that  the 
churchwardens  were  authorized  to  collect  and  re- 
ceive the  rate  at  the  time  of  refusal,  without  aver- 
ing  that  they  were  so  at  the  time  of  the  demand. 
16. 

A  warrant  (by  way  of  summons),  whereof  the 
mandatory  part  is  substantially  set  forth,  but  the 
inducement  merely  as  follows  : — "  after  reciting 
as  is  therein  recited,"  is  sufficiently  averred. 
Such  warrant  need  not  be  dated.  Ib. 

It  will  be  intended  in  favour  of  an  order  that 
the  above  warrant  was  served  a  reasonable  time 
before  the  day  of  appearance,  as  otherwise  the 
justices  would  have  acted  unjustly  in  making  the 
order,  which  will  not  be  presumed.  Ib. 

The  order  need  not  be  set  out  according  to  the 
tenor,  the  substance  of  it  is  sufficient.  76. 

If,  in  the  indictment,  it  sufficiently  appears  by 
implication  that  the  rate  was  in  force  when  the 
order  was  made,  that  fact  need  not  be  positively 
averred.  Ib. 

A  church-rate,  made  pursuant  to  a  resolution  ol 


a  vestry,  was  stated  in  the  heading  of  the  rate  to 
se  made  "  for  and  towards  the  repairs  of  the 
church,  and  other  incidental  charges  of  the  said 
parish  :" — Held,  that  the  rate  was  bad,  because  it 
ippeared  to  be  made  not  exclusively  to  defray  ex- 
penses to  which  a  church-rate  is  applicable.  Reg. 
v.  Wilkinson,  3  New  Sess.  Cas.  180;  12  Jur.  479  ; 
17  L.  J.,  M.  C.,  134— Q.  B. 

Although  by  53  Geo.  3,  c.  127,  s.  7,  if  any  per- 
son refuses  to  pay  a  church-rate  duly  assessed 
upon  him,  the  validity  of  which  has  not  been  ques- 
tioned in  any  ecclesiastical  court,  a  magistrate 
may  grant  a  warrant  to  bring  such  person  before 
two  justices,  who  may  examine  into  the  complaint 
and  order  payment,  &.C.,  the  Court  of  Queen's 
Bench  will  not  compel  by  mandamus  a  magistrate 
to  issue  his  warrant  where  the  rate  is  manifestly 
bad.  16. 

Where  the  resolution  of  the  vestry  granting  a 
church-rate  and  the  rate  are  both  good,  a  defec- 
tive title  of  the  rate  made  be  amended.  Ib. 

A  chapel-rate  was  laid  on  the  landholders  of  the 
chapelry  only,  exclusively  of  the  holders  and  oc- 
cupiers of  mills  and  houses  : — Held,  that  an  occu- 
pier of  land  within  the  chapelry,  who  did  not 
object  to  the  rate  before  the  justices  when  sum- 
moned for  non-payment,  could  not  question  its 
validity  in  an  action  of  replevin,  after  distress  on 
his  goods  under  the  justices'  warrant.  Ramsbot- 
tom  v.  Duckworth,  1  Exch.  Rep.  506. 

A  chapel-rate,  duly  made,  but  objected  to  from 
extrinsic  circumstances,  can  only  be  questioned  in 
the  Ecclesiastical  Court.  76. 

An  order  of  justices  for  payment  of  chapel-rate 
need  not  state  that  the  proceedings  were  taken  on 
oath.  76. 

By  a  local  act  of  Parliament  certain  trustees 
were  empowered  to  rebuild  a  church,  &c.,  and  for 
that  purpose  to  make  rates  on  all  the  houses,  &c. 
in  the  parish  rateable  for  the  relief  of  the  poor  ; 
one  half  on  the  landlords,  the  other  half  on  the 
tenants  or  occupiers.  It  also  enacted,  that  the 
tenants  or  occupiers  should  first  pay  the  whole 
rate,  and  deduct  a  moiety  out  of  their  rent,  and 
that  every  landlord  should  allow  of  such  deduc- 
tion, "  notwithstanding  any  agreement  to  the  con- 
trary." Subsequent  to  the  passing  of  this  statute 
a  lease  of  premises  in  the  parish  was  granted, 
with  a  covenant  that  the  tenant  should  pay  all 
taxes  and  rates  ;  and  the  landlord  having  refused 
to  allow  half  the  church-rate  to  be  deducted  from 
his  rent,  contending  that  the  statute  only  extended 
to  agreements  in  existence  at  the  time  when  it  was 
passed,  the  tenant  proceeded  against  him  by  plaint 
in  the  County  Court: — Held,  that  that  Court  had 
jurisdiction  over  the  matter ;  it  not  being  one  in 
which  the  title  to  any  corporeal  or  incorporeal 
hereditaments  came  in  question.  Knight,  In  re, 
12  Jur.  101;  (or)  Gwynne  v.  Knight,  17  L.  J., 
Exch.,  168. 

Semble,  per  Parke,  B.,  that  the  local  act  did  not 
extend  to  agreements  subsequently  entered  into. 
76. 

A  local  act  enabled  trustees  for  rebuilding  a 
parish  church  to  borrow  money,  and  charge  it  on 
rates,  to  which  the  trustees  should  assess  all  and 
every  person  and  persons  who  do  or  shall  inhabit, 
hold,  or  occupy  any  land,  house,  shop,  warehouse, 
vault,  mill,  or  other  tenement,  within  the  said 
parish;  half  the  rate  to  be  paid  by  the  owner  or 
landlord,  and  half  by  the  occupier  or  tenant; 
tenants  or  occupiers  to  pay  the  whole  in  the  first 
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instance,  and  deduct  the  half  out  of  the  rent. 
Power  of  distress  was  given,  if  any  person  should 
omit  to  pay  for  thirty  days  after  personal  demand, 
or  written  demand  left  at  his  place  of  abode; 
power  of  imprisonment  if  he  secreted  his  goods  ; 
power  of  distress  if  any  person  assessed  should 
quit  his  land,  dwelling-house,  warehouse,  shop, 
vault,  mill,  or  other  tenement,  in  respect  whereof 
he  should  be  so  rated  as  aforesaid,  before  paying 
his  s^id  rate  ;  and  it  was  enacted  that  any  person 
appointed  by  the  trustees  might  inspect  the  books 
of  the  poor-rate  and  land-tax,  to  ascertain  the 
rates  to  be  levied  under  this  act: — Held,  that  the 
vicar  was  not  rateable  in  respect  of  his  tithes,  as 
any  other  tenement.  Reg.  v.  Nevill,  8  Q.  B.  452. 
Churchwardens,  Election  of.]  —  The  custom  in 
the  parish  of  St.  Stephen,  W.,  was,  that  two  church- 
wardens should  be  chosen  annually  by  the  select 
vestry,  a  body  composed  of  the  clergyman  for  the 
time  being  and  of  those  who  had  been  elected  to 
the  office  of  churchwarden,  or  had  served  such 
office,  or  had  paid  a  fine  for  not  doing  so.  By  the 
records  of  the  parish,  it  appeared,  that,  from  their 
commencement  in  1648  to  1734,  (with  the  excep- 
tion of  an  interval  after  the  Great  Fire  of  London 
in  1666),  one  fresh  churchwarden  was  chosen  an- 
nually from  the  parishioners  at  large,  who  was 
elected  to  the  office  of  junior  churchwarden  for 
one  year,  and  who  was  elected  to  the  office  of 
senior  churchwarden  for  the  next.  From  1734  to 
1775,  there  were  no  records,  but  from  1775  to  1824 
the  same  course  was  pursued,  except  in  four  in- 
stances ;  and  shortly  after  the  Great  Fire  of  Lon- 
don in  1666,  two  persons  acted  as  junior  and  senior 
churchwardens  respectively,  for  the  space  of  five 
years : — Held,  upon  these  facts,  that  it  was  part  of 
the  custom  by  which  the  number  of  the  select 
vestry  were  regulated,  that  a  new  person  should 
be  elected  every  year  to  the  office  of  junior  church- 
warden, who  should  serve  the  office,  and  the  fol- 
lowing year  should  succeed  to  the  office  of  senior 
churchwarden.  Gibbs  v.  Flight,  3  C.  B.  581;  11 
Jur.  19;  16  Law  J.,C.  P.,  73. 

Where,  therefore,  G.  had  been  elected  to  and 
served  the  office  of  junior  churchwarden  in  such 
parish  in  1824,  and  during  the  following  years, 
and  up  to  his  re-election  in  1844,  had  been  elected 
to  and  served  the  office  of  senior  churchwarden — 
Held,  that  such  re-election  for  the  year  1844  was 
invalid.  Ib. 

Right  of  Presentation.]  — A  private  act  of  Parlia- 
ment, after  providing  for  the  sale  of  glebe  land, 
and  the  erection  of  an  additional  church  with  part 
of  the  proceeds,  directed  that  the  curate  of  the  new 
church  should,  during  the  incumbency  of  A.  the 
then  rector,  be  appointed  by  him;  and  that,  after 
the  death,  avoidance,  or  resignation  of  A.,  the  new 
church  should  become  the  principal  church,  with 
all  the  accustomed  rights,  immunities,  and  privi- 
leges appertaining  to  a  mother  church,  and  the 
then  church  should  become  and  be  deemed  a  chapel 
of  ease  thereto,  to  be  served  by  a  minister  capable 
of  having  cure  of  souls  ;  and  that  "  the  patronage 
of  or  right  of  presentation  to  the  chapel  as  well  as 
the  patronage  of  or  right  of  presentation  to  the 
new  church,  should  be  vested  in  the  patron  of  the 
rectory,  his  heirs  and  assigns ;  so  nevertheless 
that  the  minister  of  the  chapel  should  not  be  re- 
movable at  pleasure: — Held,  that  the  chapel  of 
ease  thus  created  by  the  act  was  thereby  made 
prcsentative  and  not  donative.  Reg.  v.  Foley,  2 
C.  B.  664. 

And  semble,  that  if  it  had  been  at  first  donative, 
t  would  have  ceased  to  be  so  upon  a  presentation 


being  once  made  by  the  patron  to  the  ordinary, 
followed  by  the  institution  and  induction  of  the 
presentee.  Ib. 

Vacancy,  Right  to  Profits  during.] — Stat.  28 
Hen.  8,  c.  11,  s.  3,  enacts,  that  the  tithes,  fruits, 
&c.,  emoluments,  &c.,  and  all  other  whatsoever 
revenues,  casualties,  or  profits,  certain  and  uncer- 
tain, affering  or  belonging  to  any  prebend,  &c.} 
growing,  rising,  or  coming  during  the  time  of  va- 
cation of  the  same,"  shall  belong  to  the  person 
next  presented,  towards  the  payment  of  the  first 
fruits  of  the  Crown.  Stat.  5  &  6  Will.  4,  c.  30,  re- 
citing that  the  king  had  issued  a  commission  of  in- 
quiry into  ecclesiastical  matters,  and  had  signified 
his  intention  to  defer  nomination  to  any  prebend, 
&c.  till  the  commissioners  had  considered  the  cir- 
cumstances connected  therewith,  enacted,  sect.  1, 
that,  where  any  prebend,  &c.  in  the  patronage  of 
his  majesty  should  during  the  existence  of  the  com- 
mission become  vacant,  all  profits  and  emoluments 
which  had  arisen  or  accrued,  and  should  arise  and 
accrue  from  every  such  vacant  prebend,  &c., 
whether  from  lands,  &c.  to  the  same  belonging,  or 
from  rents,  &c.,  dividends,  or  emoluments  belong- 
ing to  any  chapter,  &c.,  of  which  the  prebendary 
&c.  last  in  possession  was  a  member,  should  be 
paid  to  the  treasurer  of  Queen  Anne's  Bounty,  who 
(sect.  2)  should  keep  an  account  thereof  and  "  re- 
tain the  balance  in  his  hands  until  he  shall  be 
otherwise  ordered  by  competent  authority;"  but 
that  nothing  in  the  act  should  prevent  the  king 
from  appointing  a  successor  to  any  prebend,  &c., 
which  had  or  should  become  vacant,  in  case  he 
should  think  proper.  Afterwards  a  prebend  in  the 
gift  of  the  Crown  became  vacant.  During  the  va- 
cancy, stat.  6  &  7  Will.  4,  c.  67,  enacted,  that  no 
appointment  should  be  made  to  any  prebend,  &c. 
(describing  a  class  comprehending  the  prebend  in 
question).  Stat.  1  &  2  Viet.  c.  10,  enacted,  that 
the  statute  last  mentioned  should  not  be  construed 
to  prevent  the  Crown  from  appointing  R.  to  any 
prebend  then  vacant.  Afterwards  R.  was  appointed 
to  the  prebend  in  question.  After  such  appoint- 
ment, stat.  3  &  4  Viet.  c.  113,  repealed  stats.  5  &  6 
Will. 4,  c.  30,  and  6  &  7  Will.  4,  c.  67,  and  enacted, 
that  the  treasurer  should  pay  to  the  commissioners 
(the  commission  being  still  in  force)  all  monies  re- 
maining in  his  hands: — Held,  by  the  Court  of 
Queen's  Bench,  that  R.  was  entitled  to  recover 
from  the  treasurer  all  monies  arising  from  profits 
of  the  prebend  comprehended  in  stat.  28  Hen.  8, 
c.  11,  s.  3,  which  had  come  to  the  treasurer's  hands 
between  the  occurrence  of  the  vacancy  and  the  ap- 
pointment of  R.,  and  which  R.  had  demanded  of 
the  treasurer  before  the  passing  of  the  stat.  3  &  4 
Viet.  c.  113.  Repton  v.  Hodgson,  1  Q.  B.  84. 

But,  held,  by  the  Court  of  Exchequer  Chamber, 
that,  on  a  special  verdict,  finding  that  certain 
monies  claimed  by  R.  of  the  treasurer  were  in 
the  treasurer's  hands  at  the  time  of  the  appoint- 
ment, being  the  "  net  profits"  of  the  prebend 
for  the  period  since  the  vacancy,  it  did  not  ap- 
pear that  the  "  net  profits"  were  comprehended 
in  the  description  of  "  all  whatsoever  revenues, 
casualties,  or  profits,  certain  and  uncertain,"  &c., 
in  stat.  28  Hen.  S,  c.  11,  s.  3,  for  that  this  sta- 
tute would  not  comprehend  a  share  in  the  ag- 
gregate property  of  the  chapter  ;  but  "  net  profits" 
might  have  that  meaning,  and  that  upon  such  in- 
terpretation of  the  verdict  R.  would  have  no  claim. 
Ib. 

Sequestration.]  —A  sequestration  issued  in  1834  ; 
in  1838  was  passed  1  &2  Viet.  c.  110,  giving  in- 
terest upon  judgments.  Other  writs  of  sequestra- 
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tion  had  issued  in  the  interim  against  the  same 
property.  The  Court  would  not  allow  the  first  se- 
questration to  be  amended  by  directing  the  bishop 
to  levy  interest  on  the  debt.  Watkins  v.  Tartley, 
HJur.  1017— B.  C—  Erie. 

The  Bishop  of  N.  raised  a  sum  of  money  for  the 
purpose  ofbuilding  a  house  of  residence  on  a  bene- 
fice in  his  diocese,  under  1  &  2  Viet  c.  106,  s.  62  ; 
such  sum  being  lent  by  the  governors  of  Queen 
Anne's  Bounty,  (Sect.  72).  The  interest  not  be- 
ing paid,  a  decree  of  sequestration  issued  against 
the  profits  of  the  benefice,  at  the  promotion  of  the 
treasurer  of  the  governors  of  Queen  Anne's  Bounty, 
after  proceedings  in  the  court  below  : — Held,  on 
appeal,  that  the  treasurer  had  no  authority  to  sue 
for  the  payment,  and  that  the  sequestration  was 
null  and  void.  Bluck  v.  Hodgson,  11  Jur.  191 — 
Ar. 

Publication  of  Rates.] — Under  1  Viet.  c.  45,  it 
is  a  sufficient  publication  of  a  rate  if  a  copy  of  it 
be  affixed,  before  divine  service  on  the  Sunday 
next  after  its  allowance,  on  the  principal  or  most 
usual  door  of  all  the  churches  and  chapels  of  the 
Established  Church  within  the  parish,  in  which 
divine  service  is  performed.  It  is  not  necessary 
to  publish  it  on  all  the  doors  of  any  church  or 
chapel,  nor  on  the  door  of  a  church  or  chapel 
in  which  divine  service  has  ceased  to  be  per- 
formed ;  nor  on  the  door  of  any  building,  not 
being  a  church  or  chapel,  in  which  divine  service 
is  performed.  Ormerod  v.  Chadwick,  1C  M.  &  W. 
367. 

II.  MATRIMONIAL  MATTERS. 

In  a  suit  for  a  divorce  a  mensa  et  thoro,  a  de- 
cree of  confrontation  was  issued  for  the  wife,  who 
had  eloped  to  America,  to  appear  to  be  identified, 
when  her  proctor  tendered  a  defensive  allega- 
tion. The  Arches  Court  of  Canterbury  rejected 
the  allegation,  as  she  was  in  contempt,  by  reason 
of  her  non-appearance  to  the  decree  of  confronta- 
tion. Such  rejection  affirmed,  on  appeal,  by  the 
Judicial  Committee  of  the  Privy  Council.  Curtis 
v.  Curtis,  5  E.  F.  Moo.  252  ;  10  Jur.  165. 

A  divorce  a  mensa  et  thoro,  on  the  ground  of 
adultery,  pronounced  for,  upon  the  evidence  of  a 
single  witness  as  to  the  cohabitation  of  the  w-ife 
after  her  elopement,  there  being  corroborating  cir- 
cumstances. Ib. 

In  a  cause  of  divorce  by  reason  of  adultery,  the 
only  proofs  of  the  wife's  indentity,  she  being  the 
party  proceeded  against,  were  her  representing 
herself  as  the  wife  to  the  father  of  the  husband, 
her  acknowledgment  of  the  service  of  the  cita- 
tion, and  her  appearance  in  the  cause  : — Held, 
that  the  indentity  was  sufficiently  established  for 
the  purposes  of  the  suit.  Deane  v.  Deane,  12  Jur. 
63— Con. 

Marriage  in  1835,  cohabitation  till  1837,  during 
which  the  husband  kept  up  an  adulterous  inter- 
course with  E.  B.;  from  1837  till  1845  the  husband 
and  wife  lived  separate ;  and  on  the  death  of  E.  B. 
in  that  year,  the  husband  wishing  to  return  to  the 
wife,  she  commenced  proceedings  against  him  for 
a  divorce  by  reason  of  adultery.  The  intercourse 
of  the  husband  with  E.  B.  continued  till  her  death 
in  1845,  the  fact  of  such  intercourse  being  known 
to  the  wife: — Held,  that  the  knowledge  of  the 
wife  and  the  delay  in  instituting  proceedings  did 
not  amount  to  such  connivance  or  condonation  as 
to  bar  her  of  a  sentence  of  separation.  Angle  v. 
Angle,  12  Jur.  525— Con. 


Marriage,  what  a  valid.} — A  marriage  had  in  a 
colony  between  two  persons,  neither  of  whom  was 
a  member  of  the  Presbyterian  Church  of  Scotland, 
by  an  ordained  minister  of  that  church,  held  valid 
for  the  purpose  of  enabling  the  Court  to  pronounce 
for  a  separation  by  reason  of  adultery.  Catterall 
v.  Catterall,  11  Jur.  914— Con. 

Divorce,  Adultery.] — Extreme  familiarities  of  a 
wife  with  an  articled  pupil  of  the  husband  incon- 
sistent with  the  relative  position  of  each,  coupled 
with  confessions  of  the  wife  of  her  criminality, 
held  sufficient  to  found  a  sentence  of  divorce  by 
reason  of  adultery.  Noverre  v.  Noverre,  1  Rob. 
EC.  Rep.  428  ;  10'jur.  622 — Con. 

On  a  charge  of  adultery  one  witness  only,  and 
that  the  particeps  criminis,  deposed  to  the  fact : — 
Held,  that  the  testimony  of  such  witness,  unless 
aided  by  corroborative  evidence,  is  not  sufficient 
to  establish  the  charges.  Corroborative  evidence 
is  evidence  not  merely  showing  that  the  account 
given  is  probable,  but  proving  facts  ejusdem  gene- 
ris, and  tending  to  produce  the  same  result.  Sim- 
mons v.  Simmons,  1 1  Jur.  830 — Con. 

The  confession  of  the  wife,  her  correspondence 
with  the  alleged  particeps  criminis,  and  her  going 
to  him  on  the  discovery  of  the  correspondence, 
although  she  immediately  returned — Held  suffi- 
cient evidence  of  the  adultery,  although  no  act  of 
familiarity  was  proved.  Tucker  v.  Tucker,  11  Jur. 
893— Con. 

Cruelty  and  Adultery.]  —  An  allegation  respon- 
sive to  the  libel  in  a  cause  of  divorce,  by  reason  of 
cruelty  and  adultery,  pleaded,  first,  habits  of  pro- 
vocation and  exaggeration;  secondly,  in  explana- 
tion of  charges  in  the  libel,  conduct  of  the  husband 
in  relation  to  the  children  of  the  marriage  ;  thirdly, 
the  allegation  did  not  counterplead  several  of  the 
articles  of  the  libel: — Held,  that,  first,  habits 
might  be  pleaded  generally;  secondly,  as  the 
treatment  of  the  children  did  not  amount  to  cruelty 
towards  the  wife,  unless  adopted  for  the  pur- 
pose of  annoying  the  mother,  such  conduct  was 
admissible  in  a  responsive  plea;  thirdly,  all  the 
charges  laid  in  the  libel  need  not  be  contradicted 
in  plea.  Wallscourt  v.  Wallscourt,  11  Jur.  134 — 
Con. 

The  answers  to  an  allegation  in  a  cause  of  cru- 
elty stated  several  acts  of  ill-treatment : — Held, 
that  as  such  acts  could  not  be  referred  to  for  the 
purpose  of  explaining  the  matters  pleaded  in  the 
allegation,  nor  taken  as  proved  for  the  benefit  of 
the  party  answering,  the  answers  must  be  re- 
formed, by  striking  out,  as  redundant,  the  acts 
stated.  Saunders  v.  Saunders,  11  Jur.  738 — Con. 

Nullity  of  Marriage. — Setting  aside  Sentence  on 
Ground  of  Collusion  and  Fraud.] — The  validity  of 
a  sentence  passed  in  1816  by  the  Consistory  Court 
of  London,  decreeing  a  divorce  a  vinculo  in  a  suit 
of  nullity  of  marriage,  may  be  impeached  in  a  suit 
brought  in  1S42  in  the  Prerogative  Court  for  grant- 
ing letters  of  administration,  by  the  issue  of  the 
marriage  pronounced  null  and  void  by  the  sen- 
tence of  1816.  But  in  order  to  set  aside  such  sen- 
tence, collusion  between  the  parties,  and  fraud 
practised  thereby  upon  the  Court,  must  be  satis- 
factorily shown.  Meddowcroft  v.  Huguenin, 4  Moo. 
386. 

An  allegation  impeaching  a  sentence,  and  plead- 
ing facts  which  if  proved  might  amount  to  fraud 
but  not  collusion,  rejected.  Ib. 

Restitution  of  Conjugal  Rights.] — An  allegation 
was  admitted  on  behalf  of  a  wife  responsive  to  a 
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libel  for  a  restitution  of  conjugal  rights,  pleading 
in  bar  thereto  cruelty,  and  praying  a  divorce: — 
Held,  by  the  Arches  Court  of  Canterbury,  revers- 
in<r  the  decision  of  the  Consistorial  Court  of  Lon- 
don, that  the  facts,  as  detailed  in  evidence  on  that 

_  *• j:  j    .,          . ..  , .  t    fVi^i    ^/^nr'limmn    "  tVin  t    she 


allegation 


a,iCgallu..,  did  warrant  the  conclusion  "that  she 
could  not  return  home  with  safety  and  without  a 
reasonable  apprehension  of  a  repetition  of  the  vio- 
lence deposed  to."  In  consequence,  a  sentence 
of  divorce  in  favour  of  the  wife  was  pronounced. 
Dysartv.Dysart,  1  Rob.  EC.  Rep.  470;  11  Jur. 
490— A  r. 

Divorce.]  — Divorce  a  mensa  et  thoro  pronounced 
for  against  the  wife  upon  the  evidence  of  one  wit- 
ness as  to  cohabitation,  together  with  corrobora- 
ting circumstances.  Curtis  v.  Curtis,  10  Jur.  165. 
In  suits  for  a  divorce  from  bed  and  board,  by 
reason  of  adultery,  brought  by  the  husband,  it  is 
usual,  where  the  parties  have  lived  apart  for  some 
time  before  the  proceedings,  to  plead  in  the  libel 
that  the  husband  made  the  wife  a  competent  al- 
lowance. The  wife  may,  in  pleading,  contradict 
that  averment,  setting  out  in  one  article  that  she 
had  not  a  competent  provision,  and  stating  what 
provision  she  did  receive.  Grant  v.  Grant,  10 
Jur.  103. 

Articles  in  a  responsive  allegation,  reciting  the 
charges  in  the  libel,  and  pleading  the  direct  nega- 
tive, are  admissible.  16. 

To  establish  connivance  as  a  bar  in  a  cause  for 
divorce  by  reason  of  adultery  brought  by  the 
husband,  corrupt  intention  and  consent  must  he 
proved  :  culpable  negligence  or  supine  inertness 
towards  his  own  honour  are  not  sufficient.  On 
proof  of  the  wile's  adultery  under  circumstances 
showing  great  indifference,  neglect,  and  inatten- 
tion on  the  part  of  the  husband,  the  Court  pro- 
nounced for  the  separation,  as  it  would  not  affect 
him  with  the  knowledge  of  the  wife's  guilt.  Phil- 
lips v.  Phillips,  10  Jur.  829. 

Pleadings.] — In  a  cause  of  interest,  the  allega- 
tion given  in  on  behalf  of  the  parties  claiming  as 
the  reputed  illegitimate  children  of  the  testator, 
and,  as  such,  the  residuary  legatees  under  his 
will,  pleaded,  "  That  the  said  testator  assumed  it 
to  be,  (as  it  is,)  the  fact,  that  he  was  the  father  of 


offences  committed  in  his  character  as  a  clergy- 
man.   Ib. 

In  criminal  suits,  where  a  charge  is  pleaded 
conjunctively,  it  is  not  necessary  to  prove  every 
particular  part  of  the  offence,  but  sentence  may 
be  pronounced  upon  that  which  is  proved.  Ib. 

In  a  testamentary  cause,  the  interest  of  the 
husband  and  the  validity  of  his  marriage  with  the 
deceased,  the  testatrix  in  the  cause,  was  pro- 
pounded in  an  allegation,  which  pleaded  the  mar- 
riage in  the  usual  form,  according  to  the  rites  and 
ceremonies  of  the  Church  of  England,  cohabita- 
tion, and  general  reputation.  The  marriage  was 
had  at  St.  Lucia,  in  the  West  Indies: — Held,  that 
such  a  marriage  between  British  subjects  in  a 
British  settlement  was  prima  facie  a  good  mar- 
riage, and  that  it  was  not  necessary  for  the  party 
setting  up  the  marriage  to  plead  the  lex  loci,  and 
the  validity  of  the  marriage  according  to  that  law. 
Ward  and  Codd  v.  Ley,  10  Jur.  1016. 

Practice — Admission  of  additional  Articles  to  the 
Libel.] — In  a  suit  for  divorce  by  reason  of  cruelty 
and  adultery,  the  wife  gave  in  her  libel,  contain- 
ing charges  of  both  kinds  against  the  husband. 
She  subsequently,  and  after  the  examination  of  the 
witnesses  produced  upon  the  libel,  brought  in 
four  additional  articles,  pleading  acts  of  cruelty, 
and  an  admission  of  adultery  made  by  the  hus- 
band, which  she  alleged  were  brought  to  her  re- 
collection, or  knowledge,  by  affidavits  made  in  a 
suit  in  Chancery,  in  which  she  and  the  husband 
were  parties: — Held,  that  the  articles  were  ad- 
missible, as  pleading  facts  strictly,  or,  under  the 
circumstances,  coming  within  the  description  of 
facts  noviter  perventa.  Wallscourt  v.  Wallscourt, 
10  Jur.  553. 

Evidence.]  — In  cases  where  there  is  an  in- 
firmity in  the  recollection  of  the  attesting  wit- 
nesses as  to  what  took  place  at  the  execution  of  a 
will,  the  Court  does  not  require  positive  and  affir- 
mative evidence,  but  will  judge  from  all  the  cir- 
cumstances of  the  case  together,  looking  to  the 
probabilities  on  one  side  and  the  other.  Le  Bas  v. 
Gregory,  10  Jur.  718. 

Where  there  is  a  difference   between  the  wit- 


the  said"  &c.:  —  Held,  that  the  words  "as  it  is" 
must  be  struck  out,  as  not  capable  of  proof. 
Lambell  and  Lambell  v.  Cleave,  10  Jur.  55. 

J.  S.,  a  clergyman  of  the  Church  of  England, 
appeared  under  protest  to  a  decree,  citing  him  for 
having  publicly  read  prayers  and  performed  eccle- 
siastical duties  according  to  the  rites  and  ceremo- 
nies of  the  United  Church  of  England  and  Ireland, 
in  an  unconsecrated  building,  without  license  or 
authority.  The  decree  was  served  on  the  13th  of 
March,  1844.  The  ground  of  protest  was,  that 
the  chapel  was  certified  as  a  place  of  meeting 
under  stat.  52  Geo.  3.  c.  155,  on  the  26th  of  Feb- 
ruary, 1844;  and  that  J.  S.  had  on  the  16th  of 
March  taken  the  oaths  and  subscribed  the  decla- 
ration required  under  the  same  statute,  and  was 
therefore  exempt  from  ecclesiastical  jurisdiction. 
Protest  overruled,  as  the  offences  might  have 
been  committed  before  the  26th  of  February. 
Barnes  v.  Shore,  10  Jur.  8S7. 

J.  S.,  a  priest  in  Holy  Orders  of  the  Church  of 
England,  took  the  oaths  and  made  the  declara- 
tions required  by  the  Toleration  Acts,  and  pleaded 
that  he  was  thereby  qualified  as  a  minister  of  dis- 
senting protestants,  and  not  amenable  to  eccle- 


authority:  —  Held,    that    the    Toleration 
Acts  did  not  exempt  J.  S.  from  punishment  for 


nesses,  the  contemporaneous  declaration  of  the 
deceased  may  become  important,  and  is  evidence 
which  the  Court  has  a  right  to  look  at.  Ib. 

A  decree  with  an  intimation  issued  in  a  testa- 
mentary cause,  citing  the  next  of  kin  :  one  only 
appeared,  and  the  suit  went  on  as  against  the 
others  in  peenam.  Two  of  these  afterwards  re- 
leased their  interest,  and  were  produced  as  wit- 
nesses : — Held,  that  they  were  parties  to  the  suit, 
and  could  not  be  examined  until  they  had  been 
dismissed  by  the  Court.  Sanders  v.  Wigston, 
10  Jur.  1040. 

An  allegation  having  been  admitted,  propound- 
ing certain  papers  as  the  will  and  codicil  of  the 
deceased,  and  witnesses  produced  and  examined 
thereon,  the  parties  opposing  the  papers  having 
also  given  in  their  answers,  and  cross-examined 
the  witnesses,  and  asserted  an  allegation  : — Held, 
that  one  of  these  parties  could  not  be  dismissed 
and  produced  as  a  witness  on  the  asserted  allega- 
tion. Jones  and  Kit  chin  v.  Sydenham  and  Essex, 
10  Jur.  953. 

The  libel,  in  a  cause  of  separation  by  reason  of 
cruelty,  pleaded  the  marriage  in  Scotland,  and 
the  session  clerk's  certificate  of  the  registration 
of  the  marriage.  The  libel  also  pleaded  several 
matters  in  the  conduct  of  the  husband  which  did 


557   Ecclesiastical  Law.  [DIGEST  OF  CASES.]  Ecclesiastical  Law.    558 


not  per  se  come  up  to  actual  cruelty : — Held,  that 
the  certificate  of  the  session  clerk  could  not  be 
received  as  evidence  of  the  marriage,  and  that 
facts  showing  alienation  of  affection,  though  not 
amounting  to  actual  cruelty,  were  admissible  as 
laying  a  foundation  for  subsequent  cruelty.  Saun- 
ders  v.  Saunders,  10  Jur.  143. 

By  canon  105,  it  is  charged,  that,  in  all  pro- 
ceedings to  divorce  of  marriage,  the  truth  may,  as 
far  as  it  is  possible,  be  sifted  out  by  the  deposition 
of  witnesses,  and  other  lawful  proofs  and  evic- 
tions, and  that  credit  be  not  given  to  the  sole 
confession  of  the  parties  themselves,  however 
taken  upon  oath,  either  within  or  without  the 
court.  In  a  suit  for  divorce,  by  reason  of  adultery 
of  the  wife,  her  genuine  confession  was  proved, 
the  witnesses  could  only  depose  to  general  but 
extreme  intimacy  and  familiarity,  with  abundant 
opportunities  for  the  commission  of  adultery  : — 
Held,  that  this  evidence  was  sufficient  to  lay  a 
foundation  for  the  confession,  and  to  enable  the 
Court  to  pronounce  for  the  separation,  without 
violating  the  spirit  of  the  canon.  Noverre  v. 
Noverre,  10  Jur.  622. 

III.  TESTAMENTARY  MATTERS — See  WILL. 

The  clergy  had  never  at  any  time  in  this  country, 
by  law,  any  beneficial  interest  in  the  property  ol 
intestates,  but  merely  the  right  or  duty  of  jurisdic- 
tion and  administration,  and  the  right  of  posses- 
sion for  the  latter  purposes.  The  right  to  the 
goods  of  intestates  dying  without  next  of  kin  has 
from  the  earliest  times,  as  bona  vacantia,  been 
vested  in  the  Crown  as  one  of  its  jura  regalia. 
Dyke  v.  Walford,  12  Jur.  839— Pri.  C. 

C.  F.  wrote  a  will  at  the  dictation  of  the  de- 
ceased, he  then  called  in  two  persons,  in  whose 
presence  the  deceased  made  his  mark  ;  C.  F.  then 
wrote  the  names  of  the  two  as  attesting  witnesses, 
each  of  them  in  turn  holding  the  top  of  the  pen 
The  will  disposed  of  more  property  than  the  de- 
ceased possessed,  and  gave  his  widow  one  shil- 
ling. The  persons  whose  names  were  written  as 
attesting  witnesses  could  write.  The  widow,  no 
executor  nor  residuary  legatee  being  named,  ap- 
plied for  administration  with  the  will  annexed — 
Motion  rejected.  Kilcher,  in  the  Goods  of,  12  Jur 
163— Pre.  C. 

A  will  made  before  1  Viet.  c.  26,  was  unsignec 
and  unattested,  nor  did  the  name  of  the  testatrii 
appear  in  any  part  of  it;  no  executor  or  residuary 
legatee  was  appointed ;  it  was  all  in  the  hand 
writing  of  the  testatrix,  and  identified  as  her  will 
Letters  of  administration  with  the  will  annexec 
decreed  to  the  next  of  kin.  Cosser,  in  the  Good 
of,  12  Jur.  208— Pre.  C. 

A  sum  of  201.  Long  Annuities  was  purchased  in 
the  names  of  three  trustees,  in  trust  for  F.  A.  P 
The  surviving  trustee  died,  leaving  no  property 
except  this  201.  Long  Annuities  ;  one  of  his  execu 
tors  took  out  probate  for  the  purpose  of  the  trus 
only,  and  died  ;  the  surviving  executor  renouncec 
probate,  but  refused  to  consent  to  any  grant  o 
administration.  The  deed  of  trust,  no  copy  o 
which  could  be  found,  was  burnt  in  the  Tempi 
fire.  Administration  limited  to  the  201.  Long  An 
nuities  decreed  to  F.  A.  P.,  the  annuitant.  Wright 
in  the  Goods  of,  12  Jur.  232 — Pre.  C. 

A  will  was  propounded  by  minors  acting  by  thei 
guardian  ;  an  article  of  the  allegation  given  i 
opposition  to  the  will  pleaded  that  the  guardia 
had  on  certain  occasions  treated  the  deceased  a 


nsane  : — Held,  that,  as  the  conduct  of  the  guar- 
ian  could  not  prejudice  the  interests  of  the  minors, 
!ie  article  was  inadmissible.  Harrison  v.  Eccles, 
2  Jur.  506— Pre.  C. 

R.  D.  C.  left  a  will  and  codicil,  dated  in  1845, 
nd  a  will  dated  in  1847.  Probate  of  the  will  and 
odicil  of  1845  decreed  on  motion,  the  executors 
f  the  will  of  1847  refusing  to  propound  it,  on. 
ccount  of  the  deceased's  incapacity  at  that  time, 
nd  on  affidavits  from  the  medical  attendants.  The 
esiduary  legatees,  who  were  minors,  being  the 
ame  persons  in  both  papers,  took  a  larger  benefit 
nder  the  will  and  codicil  of  1845  than  under  the 
vill  of  1847.  Thornton  v.  Coster,  12  Jur.  545 — 
re.  C. 

James  Young  died  intestate  in  1833,  leaving  two 
>rothers,  J.  and  W.  Young,  the  only  persons  enti- 
led in  distribution.  W.  was  a  lunatic.  J.  took 
)iit  administration,  and  died  in  1839  insolvent  and 
argely  indebted  to  W.  on  account  of  his  share  in 
he  estate  of  James,  of  which  estate  he  had  kept 
10  account.  W.  died  in  1847,  and  administration. 
,o  his  estate  was,  in  March  of  that  year,  granted 
,o  Mrs.  Goodwin.  The  Court,  on  her  petition, 
allowed  the  bond  to  be  attended  with  in  a  suit  at 
common  law  against  the  sureties  of  J.  Goodwin  v. 
Knight,  12  Jur.  706— Pre.  C. 

A  married  woman,  whose  husband  was  under 
sentence  of  transportation,  applied  as  a  creditor, 
for  a  decree,  with  intimation  against  the  widow 
and  next  of  kin  of  an  intestate,  and  that  some 
aerson  should  be  allowed  to  sign  the  administra- 
tion bond  in  the  place  of  her  husband  : — Decree 
granted.  Pogson,  in  the  Goods  of,  12  Jur.  756 — 
Pre.  C. 

J.  C.  named  two  persons  executors  of  his  will, 
one  of  whom  died  in  his  lifetime,  and  the  othtr 
declined  to  act ;  he  also  appointed  G.,  his  cousin, 
residuary  legatee.  G.  could  not  be  discovered, 
and  the  brother  of  the  testator  deposed  that  he 
never  had  a  cousin  called  G.  Administration  with 
the  will  annexed  granted  to  the  brother,  one  of 
the  next  of  kin,  but  justifying  security  required. 
Cull  v.  Guillermey,  12  Jur.  966— Pre.  C. 

By  a  decree  of  the  Master  of  the  Rolls,  J.  M. 
was  declared  entitled,  as  residuary  legatee,  to 
certain  interests  under  the  will  of  W.  M.  The 
Court  of  Probate  granted  letters  of  administration 
with  the  will  of  W.  M.  annexed,  de  bonis  non,  to 
R.  F.  E.,  the  executor  of  J.  M.  .1.  M.  was  also 
the  acting  executrix  of  W.  M.  Maxwell,  in  the 
Goods  of,  12  Jur.  1007— Pre.  C. 

Will — Attesting  Witnesses.]  — A  party  propound- 
ing a  paper  as  testamentary,  containing  on  the 
face  of  it  various  memoranda  of  the  property, 
attested  by  witnesses,  is  not  bound  to  examine 
more  than  those  witnesses  who  attest  that  portion 
of  the  paper  which  is  testamentary.  Tapley  v. 
Kent,  1  Rob.  EC.  Rep.  400. 

When  considered  Dead.]  — The  attesting  wit- 
nesses to  a  will  with  an  imperfect  attestation 
clause  could  not  be  found  and  produced  to  make 
the  affidavit  of  due  execution.  The  facts  led 
fairly  to  the  inference  that  the  signatures  of  the 
witnesses  were  genuine :  — Held,  that  the  wit- 
nesses might  be  considered  as  dead,  and  the  will 
duly  executed.  In  the  Goods  of  M.  E.  Lu/man, 
11  Jur.  211— Pre.  C. 

Affidavit  by.]  —Will  signed  by  J.  D.  in  the  pre- 
sence and  by  the  direction  of  G.  C.,  the  attestation 
clause  leaving  it  doubtful  whether  the  witnesses 
attested  the  signature  of  J.  D.  hi  the  attestation 


559   Ecclesiastical  Law.  [DIGEST  OF  CASES.]  Ecclesiastical  Law.    560 


clause,  or  of  G.  C.  at  the  end  of  the  will  :  affidavit 
of  due  execution  was  required.  In  the  Goods  of 
G.  Cooper,  11  Jur.  1070—  Pre.  C. 

Probate.  —  Executrix,  inaccurate  Description  of.] 
—  The  testator  named  universal  legatee  and  sole 
executrix  of  his  will  a  person  to  whom  he  had 
been  married,  describing  her,  for  certain  reasons, 
as  his  housekeeper,  and  calling  her  by  the  name 
she  bore  previous  to  her  marriage  with  him:  — 
Held,  on  motion,  that  probate  must  pass  to  her  as 
executrix  only,  and  not  describing  her  as  the 
widow  and  relict  of  the  testator.  In  the  Goods  of 
W.  Hale,  11  Jur.  758—  Pre.  C. 

Interlineations.']—  J.  M.lefl  a  will  made  in  1839, 
and  a  codicil  made  in  1847.  The  will  had  inter- 
lineations in  the  handwriting  of  J.  M.,  and  the  co- 
dicil contained  the  words,  "  It  is  my  wish  that 
interlineations  made  in  my  will  may  stand  as  part 
thereof,  if  in  my  own  handwriting."  Both  will 
and  codicil  were  duly  executed,  and  the  interli- 
neations in  the  will  were  made  before  the  execu- 
tion of  the  codicil  :  —  Held,  that  the  will,  with  the 
interlineations,  was  entitled  to  probate.  In  the 
Goods  of  J.  Mills,  11  Jur.  1070—  Pre.  C. 

Libellous  Passages  omitted.]  —  Libellous  passages 
on  a  stranger  unconnected  with   the  testamentary 
disposition  in  a  will,  allowed  to  be  omitted  in  the 
probate  copy.    In  the  Goods  of  G.  Wartnaby,  1  Rob 
EC.  Rep.  423. 

Opposition  to,  on  Ground  of  Fraud.}  —  One  of 
the  next  of  kin  opposed  a  will,  but  did  not  plead  in 
the  principal  cause  ;  he  administered  to  the  drawer 
of  the  will  long  interrogatories,  imputing  fraud  to 
him  and  the  executor  propounding  the  will,  and 
gave  in  an  exceptive  allegation,  pleading  various 
alterations  and  tamperings  with  the  draft  of  a  will 
f  previous  date  to  that  propounded.  This  alle- 
gation was  not  sustained  by  the  evidence  produced 
upon  it.  The  will  was  admitted  to  probate,  and 
the  next  of  kin  condemned  in  the  whole  of  the 
costs.  Patch  v.  Horlock,  11  JUr.  637  —  Pre.  C. 


7M'  R'-'  by  a  wil1'  bearins  date  Octo- 

, after  giving  several  legacies,  appointed 
T.  M.,  senior,   and  T.  M.,  junior,  executors  and 
residuary  legatees.      By  a  codicil,  in   1839,   and 
made  in  consequence  of  the  misconduct  of  T  M 
junior,   she  revoked  his   appointment,  and   made 
1  .  M.,  senior,  sole  executor  and  residuary  legatee 
with  a  legacy  of  3000Z.,  to   be   paid  prior  fo  all 
other  legacies,  and   thereby  exhausting  her  per 

win      Thate  t0f  the-  lnJU,ry  °f  the  le^atees  i"   'he 

The  instructions  for  the  codicil  were  given 

by  T.  M.,  senior.     There  was  no  proof  of  anyfn- 

instructions   from  the  deceased,  or  that  the  lol 

tents  and  effect  of  the  codicil  at  'the  time  oFeiecuI 

ion  were  in  any  way  made  known  or  explained  to 

Id,   that,   under  the  circumstances,  the 

cod.c.l   must  be   pronounced  against  for  want  of 

proof,  and   probate  of  the   will   alone  granted   to 

M.,  junior,  as  surviving  executor,  T.M.,  senior 

ddudr"  76f.  th 


A.  propounded  a  paper  as  a  codicil,  which  was 
entirely  in  his  own  favour.  The  instructions  were 
a  n  his  handwruin,  and  no  proof  was  offered  of 


though  the  deceased  lived  some  days  after.  B.» 
the  husband  of  the  party  prejudiced  by  and  opposing 
the  paper,  who  was  also  the  son-in-law  and  medical 
attendant  of  the  deceased,  was  present,  and  did  not 
interfere  at  the  execution  : — Held,  that  the  paper 
was  not  sufficiently  proved  to  entitle  it  to  probate  ; 
and  that  the  presence  of  B.,  without  showing  his 
knowledge  of  the  contents  of  the  paper,  could  not 
be  taken  as  an  acquiescence  on  his  part,  so  as  to 
prevent  the  opposition  offered  in  the  suit.  Mitchell 
v.  Thomas,  10  Jur.  461. 

By  an  instrument,  not  under  seal,  but  executed 
and  attested  as  a  will,  although  not  described  as 
such  by  the  deceased,  she  gave  all  her  personal 
estate  to  A.  B.  and  C.  D.,  upon  trust,  after  her  de- 
cease, to  get  in  and  stand  possessed  of  the  same, 
and,  subject  to  her  just  debts,  to  pay  &c.: — Held, 
that  such  paper  was  entitled  to  probate  as  a  will, 
of  which  A.  B.  and  C.  D.  were  to  take  probate  as 
executors  according  to  the  tenor.  In  the  Goods  of 
M.  S.  P.  Montgomery,  10  Jur.  1063. 

A  legacy  was  paid  by  the  executor  of  a  will  to 
A.  B.,  a  minor.  Some  years  afterwards,  when 
A.  B.  had  attained  his  majority,  he  called  in  the 
probate  ofthis  will,  and  opposed  the  validity  thereof, 
on  the  ground  of  the  incapacity  of  the  deceased, 
but  refused  to  bring  in  the  legacy  :— Held,  that,  the 
payment  having  been  made  to  a  minor,  and  being 
consequently  invalid,  A.  B.  could  not  be  compelled 
by  the  Court  to  bring  it  in.  Goddard  v.  Norton, 
10  Jur.  1064. 

Circumstances  under  which  the  Court  affirmed 
probate  of  a  will,  although  the  two  attesting  wit- 
nesses deposed,  that,  to  the  best  of  their  belief,  the 
place  where  they  now  see  the  signature  of  the  tes- 
tator was  all  blank  when  they  signed  ;  and,  in  de- 
scribing the  execution  of  the  will,  stated,  that  they 
signed  their  names  where  the  testator  desired 
them,  and  that  then  the  testator  took  the  pen  and 
wrote  something,  and  said,  "  This  is  my  name,  in 
your  presence."  Cooper  v.  Bockett,  10  Jur.  931. 

The  evidence  of  illiterate  witnesses  as  to  acts 
not  affecting  themselves,  or  in  their  line  of  busi- 
ness, when  opposed  to  the  probable  acts  of  an 
educated  man,  to  be  received  with  great  caution. 
Ib. 

Alterations  and  erasures  in  a  will,  as  to  the  ex- 
istence of  which  at  the  time  of  attestation  the  wit- 
nesses could  not  depose,  and  no  other  evidence 
as  to  the  time  when  such  alterations  were  made 
was  produced,  are,  by  presumption  of  law,  to  be 
taken  to  have  been  made  after  the  execution  of 
the  will.  Ib. 

S.  N.  died,  leaving  a  paper  in  these  words  : — 
•   As  I   intend  to    make  another   will,   owing  to 
some  alterations  in  my  circumstances  since  I  made 
my  last  will  and   testament,  I   hereby  certify  and 
declare  by  this,  that  I  do  desire  and  wish  that  all 
and  any  my  former  will  and  testament,  made  and 
executed  by  me  previous   to  the  date  of  this  de- 
claration, shall  be  null  and  void  to  all  intents  and 
purposes,  and  that  my  meaning  is,  to  make  some 
Jther,  and  execute  the  same  the  first  opportunity, 
that  my  said  personal  property  shall  be  divided 
imong  my  children   according   to    law:"— Held, 
that  this  paper  was,  on  the  face  of  it,  equivocal, 
that  the  testamentary  intention  of  the  deceased 
should  lie  proved..     The  evidence   failing  to  sup- 
port such  intention,  the  paper  pronounced  against, 
and  administration   to  the  deceased,  as  dead  in- 
testate, granted  to  the  party  having  a  majority  of 
interests.     Aapper  v.  Napper,  10  Jur.  342. 
Reference  being  made,  in  a  will,  to  a  will  which 
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was  in  the  registry, — Held,  that  an  office  copy  of 
the  will  in  the  registry  ought  to  be  incorporated 
into  the  probate  of  the  second  will.  In  the  Goods 
of  Emma  Darby,  10  Jur.  164. 

A  will,  purporting  to  be  made  in  pursuance  of  a 
power,  but  which  is  defectively  executed,  so  as 
not  to  comply  with  the  requisitions  of  the  power, 
is  nevertheless  entitled  to  probate  in  the  Ecclesi- 
astical Court.  Barnes  \.  Vincent,  10  Jur.  233. 

Administration.] — On  the  renunciation  of  the 
executors  and  residuary  legatees  named  in  a  will, 
joint  letters  of  administration  with  the  will  an- 
nexed were  decreed  to  H.,  L.,  and  C.,  three  judg- 
ment creditors.  On  a  subsequent  day,  but  before 
the  grant  had  passed  the  seal,  W.  F.  L.,  also  a 
judgment  creditor,  prayed  letters  of  administration 
to  be  granted  to  him,  with  the  consent  of  H.  and 
C.,  but  against  the  consent  of  L.  No  personal  ob- 
jection was  taken  to  L.  The  Court  refused  to 
alter  its  decree,  and  granted  the  administration  to 
L.,  the  other  parties  having  refused  to  be  joined 
with  him  in  the  grant.  Corfield  v.  Mallock  and 
Moore  and  others,  10  Jur.  575. 

P.  took  out  administration  as  next  of  kin,  sup- 
posing herself  and  one  other  person  the  only  per- 
sons entitled  in  distribution.  Finding  shortly 
afterwards  that  there  were  several  others,  appli- 
cation was  made,  with  the  consent  of  all  inte- 
rested, to  revoke  the  administration,  and  make  a 
fresh  grant  to  H.  P.  had  not  intermeddled  with 
the  estate : — Held,  that  the  grant,  having  been 
properly  made,  could  not  be  revoked  for  the  mere 
convenience  of  the  parties.  In  the  Goods  of  Mary 
Heslop,  10  Jur.  953. 

E.  H.  died,  leaving  a  will,  of  which  S.  W.  H. 
and  W.  H.  were  named  executors;  S.  W.  H. 
proved  the  will,  W.  H.  renounced.  S.  W.  H. 
died.  Letters  of  administration  with  the  will  an- 
nexed of  the  estate  of  E.  H.  were  thereupon 
granted  to  W.  B.  H.,  a  legatee,  without  citing  W. 
H.: — Held,  that  the  grant  was  valid,  and  that  the 
Court  was  not  bound  to  call  upon  W.  H.  to  repeat 
his  renunciation,  before  making  the  grant  to  W. 
B.  H.,  although  W.  H.  might,  before  that  grant 
was  made,  have  come  in  and  retracted  his  renun- 
ciation. Harrison  v.  Harrison,  10  Jur.  273. 

Administration  granted  to  a  stranger,  as  guardian, 
on  the  consent  of  some,  and  non-appearance,  after 
citation,  of  the  remaining  next  of  kin,  the  grant 
being  to  the  advantage  of  the  minors.  In  the  Goods 
of  E.  Chapman,  10  Jur.  362. 

IV.  GENERAL  PRACTICE. 
To  found  a  sentence  under  the  General  Ecclesi- 
astical Law,  it  is  not  necessary  that  all  the  offences 
charged  be  proved.     Barnes  v.  Shore,  1  Rob.  EC. 
Rep.  382  ;  10  Jur.  887— Ar. 

Two  persons,  against  whom  a  cause  was  carried 
on  in  poenam,  not  having  appeared  to  a  citation, 
held  to  be  a  party  in  that  cause,  and  that  their 
evidence  could  not  be  received  till  they  were 
dismissed  from  the  cause.  The  6  &  7  Viet. 
c.  85  probably  applies  to  the  Ecclesiastical  Courts. 
Sanders  v.  Wigston,  Id.  460  ;  10  Jur.  1040— Pre.  C. 

Answers,  Reading.] — Several  articles  of  an  alle- 
gation referred  to  a  particular  transaction.  The 
answers  to  some  only  of  these  articles  were  read: 
—  Held,  that  the  answers  to  the  other  articles 
should  be  read,  in  order  that  the  true  course,  as 
represented  in  the  answers,  taken  as  a  whole  ol 
that  transaction,  to  which  the  answers  in  the  part 
of  them  previously  read  immediately  related,  might 


appear  in  evidence.  Secus,  where  the  articles, 
the  answers  to  which  are  not  read,  do  not  refer 
immediately  to,  and  are  not  explanatory  of,  articles 
the  answers  to  those  which  are  read.  Geils  v. 
Geils,  11  Jur.  10SS— Ar. 

Appeal.} — In  a  matrimonial  suit,  an  interlocu- 
tory decree  was  taken  down  pronouncing  for  the 
separation,  and  an  appeal  was  immediately  as- 
serted, but  no  inhibition  had  been  served,  when  it 
was  discovered  that  the  bond  required  by  the  107th 
canon  had  not  been  given.  The  bond  was  then 
executed,  and  the  Court  moved  to  sign  a  definitive 
sentence  to  the  same  effect  as  the  interlocutory. 
The  motion  was  granted.  Dysart  v.  Dysart, 
Id.  565— Ar. 

The  Chancellor  of  Lichfield  admitted,  after  ob- 
jection taken  to  their  admission,  four  persons  as 
proctors  in  his  court.  An  appeal  was  asserted,  in 
which  the  chancellor  and  the  other  four  persons 
so  admitted  by  him  were  made  respondents.  An 
appearance  was  given,  but  under  protest: — Held, 
that  the  chancellor  was  not  a  party  to  the  appeal, 
and,  therefore,  entitled  to  be  dismissed;  and  that, 
with  respect  to  the  other  respondents,  the  protest 
must  be  overruled,  and  an  absolute  appearance 
given.  Fell  v.  Law,  12  Jur.  608 — Ar. 

Quaere,  whether  each  respondent  should  not  have 
been  separately  cited  ?  Ib. 

Contempt.] — In  a  cause  of  office,  the  Court  sus- 
pended the  party  proceeded  against,  a  clergyman, 
ab  officio  et  beneficio,  and  directed  notice  of  the 
sentence  to  be  sent  to  the  Bishop  of  Chichester, 
from  whom  the  case  came  by  letters  of  request. 
The  bishop  appointed  a  sequestrator,  who,  in  con- 
sequence of  the  opposition  of  the  defendant,  was 
not  able  to  collect  and  receive  the  greater  part  of 
the  profits  of  the  benefice.  No  return  was  made 
by  the  bishop,  but  the  facts  were  stated  in  affidavit 
by  the  sequestrator,  on  which  motion  was  made 
for  a  monition  against  the  defendant  to  show  cause 
why  he  should  not  be  pronounced  in  contempt: — 
Held,  that,  in  the  absence  of  any  return  from  the 
bishop,  the  monition  could  not  issue.  Trower  v. 
Hurst,  Id.  210— Ar. 

Costs.] — Part  of  the  sentence  in  a  criminal  suit 
was  a  condemnation  in  costs.  The  sentence  was 
signed  in  February,  1846.  In  April,  1S46,  the  pro- 
moter died  without  having  been  paid  the  costs. 
In  May,  1846,  administration  was  taken  out  to  his 
estate,  but  no  steps  were  taken  to  obtain  payment 
of  the  costs  till  November,  1847: — Held,  that  the 
right  to  enforce  payment  was  not  lost  by  the  delay, 
and  that  the  defendant  was  not  entitled  to  be  dis- 
missed till  he  could  show  he  had  complied  with 
the  whole  sentence,  and  paid  the  costs.  Brookes 
v.  Cresswell,  12  Jur.  660— Ar. 

Pleading— Additional  Articles.]— In  an  interest 
cause  the  allegations  were  exchanged,  additional 
articles  were  subsequently  brought  in  pleading  im- 
portant matter,  going  to  the  whole  substance  of 
the  case: — Held,  that  the  articles  were  not  admis- 
sible unless  shown  to  be  noviter  perventa,  and 
satisfactory  reasons  given  to  the  Court  why  they 
were  not  known  before.  Williams  v.  Price,  12  Jur. 
361— Pre.  C. 

Sequestration.]  — Upon  the  translation  of  a  bishop 
to  another  diocese  pending  a  sequestration  issued 
by  him,  the  return  to  the  writ  of  fieri  facias  de 
bonis  ecclesiasticis  is  properly  made  by  his  succes- 
sor. Dawson  v.  Symmons,  12  Jur.  1072 — Q.  B. 

Where  deductions  were  made  from  the  sum 
levied  under  the  sequestration  hi  respect  of  cer- 
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tain  legal  charges,  including  the  curate's  stipend, 
the  Court  referred  it  to  the  Master  to  say  whether 
the  charges  were  proper.  Ib. 

The  Court  refused  to  permit  a  seqtiestrator  to 
indorse  an  amount  of  interest  upon  his  writ  of  se- 
questrari  facias,  which  issued  before  the  operation 
of  the  1  &  2  Viet.  c.  110,  which  by  sect.  17  gives 
creditors  interest  upon  their  judgment  debts,  as  by 
so  doing  subsequent  sequestrators  would  be  pre- 
judiced by  having  satisfaction  of  their  judgments 
postponed.  Walkers  v.  Tarpley,  2  B.  C.  Rep.  158  ; 
17  L.  J.,  Q.  B.,  47— Erie. 

In  1834,  plaintiffs,  having  obtained  judgment 
against  a  beneficed  clergyman,  issued  a  sequestra- 
tion to  the  bishop  of  his  diocese  to  sequester  the 
profits  of  his  living.  In  October,  183S,  the  1  &2 
Viet.  c.  110,  came  into  operation,  which  by  sect. 
17  gave  judgment  creditors  a  right  to  interest  on 
their  judgment  debts  from  that  time,  in  cases  of 
judgments  entered  upon  them.  In  1839  another 
sequestration  issued  at  the  request  of  other  par- 
ties. Upon  an  application  of  the  first  sequestra- 
tors,  that  the  bishop  should  hand  over  the  writ  of 
eequestrari  facias  to  the  plaintiffs  or  their  attor- 
nies,  that  the  amount  of  interest  from  October, 
1838,  might  be  indorsed  thereon,  the  Court  refused 
to  make  such  an  order.  Ib. 

Qua?re,  whether,  under  such  circumstances,  the 
plaintiff's  were  entitled  to  have  the  amount  of  in- 
terest levied  without  such  indorsement.  Ib. 

The  defendant,  a  beneficed  clergyman,  being  in 
custody,  the  plaintiff,  at  whose  suit  he  was  de- 
tained, petitioned  the  Insolvent  Debtors  Court, 
under  the  36th  section  of  the  1  &  2  Viet.  c.  110, 
whereupon  his  estates  and  effects  became  vested 
in  the  provisional  assignee.  No  general  assignee 
was  appointed,  but  the  provisional  assignee  applied 
for  and  obtained  a  sequestration  of  the  profits  of 
the  defendant's  living.  The  present  plaintiff  sub- 
sequently obtained  a  sequestrari  facias  out  of  the 
Court  of  Queen's  Bench,  on  a  judgment  obtained 
by  him  in  the  ordinary  form.  A  rule  having  been 
obtained  to  set  aside  the  sequestration  obtained 
by  the  provisional  assignee,  on  the  ground  that  the 
55th  section  of  the  1  &  2  Viet.  c.  110,  gave  autho- 
rity to  the  general  assignee  alone,  and  not  the  pro- 
visional assignee,  it  was  held,  that  a  sequestration 
to  the  provisional  assignee  alone  was  valid,  and 
that  the  appointment  of  a  general  assignee  was  a 
matter  within  the  discretion  of  the  Insolvent 
Debtors  Court.  Smith  v.  Wetherell  or  Weatherall, 
2  B.  C.  Rep.  179 ;  5  Dowl.  &  L.  278 ;  12  Jur.  53 ; 
17  L.  J.,  Q.  B.,  57— Patteson. 

Held,  also,  that  the  vesting  order,  under  sect. 
35  of  1  &  2  Viet.  c.  110,  is  an  order  appointing  an 
assignee  of  such  prisoner.  Ib. 

Tithes.]—  The  3  &  4  Will.  4,  c.  37,  s.  124,  em- 
powers the  Lord-Lieutenant  and  Privy  Council  in 
Ireland  to  disappropriate,  disunite,  and  divest  any 
rectory,  vicarage,  tithes,  or  portions  of  tithes,  and 
glebes,  or  part  or  parts  thereof,  from  and  out  of 
any  archbishopric,  bishopric,  deanery  or  arch- 
deaconry, dignity,  prebend  or  canonry,  and  to 
unite  every  such  rectory,  vicarage,  tithes,  or  por- 
tions of  tithes,  to  the  vicarage  and  perpetual  or 
other  curacies  of  such  parishes  respectively,  so 
that  each  such  rectory,  vicarage,  tithes,  or  por- 
tion of  tithes,  and  glebes,  or  part  or  parts  thereof, 
shall,  with  its  respective  vicarage,  perpetual  or 
other  curacy,  form  a  distinct  parish  or  benefice: 
•H'  !<l,  that  the  Lord-Lieutenant  and  Privy  Coun- 
!  have  authority  to  disappropriate  any  part  or 
poruon  of  the  tithes  of  a  rectory.  That  the  word 


"rectory"  in  the  statute  must  be  applied  in  its 
widest  legal  sense,  and,  therefore,  includes  the 
glebe;  and  that  an  order  of  disappropriation  of 
"rectory"  made  by  the  Lord-Lieutenant  and 
Privy  Council  cannot  be  restricted  to  the  tithe 
rent-charge,  unless,  on  the  face  of  the  order  of 
disappropriation,  Such  restriction  is  manifested. 
Wilson  v.  Loveland,  12  Cl.  &  Fin.  677. 

In  an  order  of  the  Lord-Lieutenant  and  Council 
made  under  this  act,  there  was  a  statement  of  the 
revenues  of  three  rectories  belonging  to  a  cathe- 
dral treasurership.  The  order  then  went  on  to 
say,  "  There  is  a  further  income  belonging  to  the 
said  treasurership,  arising  from  demised  lands, 
amounting  to  the  yearly  sum  of  80Z.  6s.  Hd." 
The  glebe  lands,  which  were  not  in  express  terms 
mentioned  in  the  order,  did  amount  to  nearly  the 
sum  thus  stated.  A  small  piece  of  land  called  the 
"  treasurer's  garden"  made  up  the  rest.  After 
this  statement  of  the  revenues,  the  order  went  on 
to  disappropriate  the  rectories,  together  with  the 
rectorial  tithes  thereunto  belonging,  in  pursuance 
of  the  power  given  by  the  act,  but  said  nothing 
about  the  glebe : — Held,  that  the  glebe  lands 
were,  under  this  order,  disappropriated  from  the 
treasurership.  Ib. 

EJECTMENT. 

Between  Landlord  and  Tenant,] — If  a  tenancy 
from  year  to  year  has  been  executed  by  a  written 
agreement,  the  fact,  that  a  supplemental  agree- 
ment is  entered  into,  whereby  the  landlord  agrees 
that  the  tenant  shall  continue  tenant  so  long  as 
he  the  landlord  shall  continue  the  vicar  of  A., 
does  not  make  the  tenancy  uncertain  so  as  to 
preclude  the  landlord  in  ejectment  from  entering 
into  recognizances,  &c.,  under  1  Geo.  4,  c.  87, 
s.  1.  Doe  d.  Newstead  v.  Roe,  1  B.  C.  Rep.  86; 
10  Jur.  925 — Wightman. 

The  stat.  1  Geo.  4,  c.  87,  s.  1,  enabling  land- 
lords to  recover  possession  of  premises  unlawfully 
held  over  by  tenants,  does  not  extend  to  the  case 
of  a  subsisting  lease,  a  condition  of  which  has 
been  broken,  and  a  right  of  re-entry  has  accrued. 
Doe  d.  Cundey  v.  Sharpley,  15  Law  J.,  N.  S., 
Exch.,  341. 

The  stat.  1  Geo.  4,  c.  87,  s.  1,  enabling  land- 
lords to  recover  possession  of  premises  unlawfully 
held  over  by  tenants,  does  not  apply  to  the  case 
where  the  tenant  holds  under  a  lease  which  has 
not  expired  by  lapse  of  time,  but  a  right  of  re- 
entry is  claimed  for  non-performance  of  the  cove- 
nants. Doe  A.  Cundey  v.  Sharpley,  15  M.  &  W.  558. 

In  ejectment  by  landlord  against  tenant,  where 
half  a  year's  rent  was  due  before  service  of  de- 
claration, and  no  sufficient  distress  was  found  on 
the  premises, — if  the  defendant,  having  entered 
into  a  consent  rule,  does  not  appear  at  the  trial, 
and  the  plaintifFis  thereupon  nonsuited,  the  lessor 
of  the  plaintiff  may,  under  stat.  4  Geo.  2,  c.  28, 
s.  2,  have  judgment,  although  there  has  been  no 
formal  demand  of  rent  or  re-entry  ;  but  the  judg- 
ment must  be  only  against  the  casual  ejector,  not 
the  defendant.  Doe  d.  Bedford  Charity  v.  Payne, 
1  Q.  B.  287. 

Demand  of  Possession.] — Where  the  lease  pro- 
vided, that,  on  non-payment  of  a  half  year's  rent, 
the  landlord  might  enter  on  the  premises  for  the 
same  until  it  should  be  fully  satisfied, — Held,  that 
the  4  Geo.  2,  c.  28,  did  not  operate  to  dispense 
with  the  formal  demand  of  possession.  Doe  d. 
Darke  v.  Bowditch,  15  Law  J..  N.  S..  Q.  B..  266: 
10  Jur.  637. 
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Several  brothers  and  sisters  divided  certain 
property  between  them  at  their  mother's  death, 
supposing  it  to  have  been  hers,  and  verbally  al- 
lotted a  house  to  a  sister.  The  property  really 
had  been  their  deceased  father's  : — Held,  in  eject- 
ment by  the  father's  devisee,  one  of  those  bro- 
thers, that  he  could  not  recover  without  a  demand 
of  possession  ;  and  the  demand  of  possession 
being  after  the  day  of  the  demise,  the  judge  would 
not  allow  an  amendment  by  altering  the  day  of 
the  demise,  as  the  arrangement  was  equitable. 
Doe  d.  Loscombe  v.  Clifford,  2  Car.  &  K.  148— 
Alderson. 

Lessors'  Title.] — A.,  by  a  deed  which  recited 
that  he  was  seised  in  fee  of  an  estate,  conveyed 
the  same  by  way  of  mortgage  to  B.  By  an  in- 
dorsement of  a  subsequent  date  upon  this  deed, 
C.  wrote  and  signed  the  following  : — "  Memoran- 
dum, that,  by  indenture  of  surcharge,  bearing 
date,  &c.,  the  within  premises  were  charged  by 
me,  C.,  the  purchaser  of  the  equity  of  redemption 
of  the  within-mentioned  premises,  with  the  fur- 
ther sum  of  325Z.: — Held,  in  an  action  of  eject- 
ment, in  which  B.  was  one  of  the  lessors  of  the 
plaintiff,  that  this  memorandum  operated  as  an 
admission  by  C.  that  he  was  in  possession  under 
A.,  and  that,  as  A.  was  estopped  from  disputing 
B.'s  title,  so  therefore  was  C.  Doe  d.  Gaisford  v. 
Stone,  15  Law  J.,  N.  S.,  C.  P.,  234 ;  10  Jur.  480. 

In  ejectment  for  the  residue  of  a  term  created 
in  1730,  the  lessor  of  the  plaintiff  proved  an  as- 
signment of  it  by  T.  W.  to  his  sister  E.  W.  in 
1760;  and  a  deed-poll  in  1784  by  the  widow  of 
T.  W.,  describing  herself  as  administratrix  of  T. 
W.,  which,  after  reciting  the  deaths  of  T.  W.  and 
E.  W.,  and  that  E.  W.  had,  by  will,  dated  22d  of 
June,  1778,  devised  to  her  nephew,  son  of  T.  W., 
upon  condition,  who  died  a  minor  without  fulfilling 
the  condition,  whereby  his  interest  vested  in  A. 
M.,  released  her  claim  to  A.  M.  Subsequent 
assignments  were  proved,  and  that  for  sixty  years 
before  the  action  was  brought,  the  enjoyment  had 
been  consistent  with  the  documentary  title.  The 
probate  of  E.  W.'s  will  was  not  produced,  nor  any 
evidence  given  of  a  search  for  it: — Held,  that, 
inasmuch  as  the  possession  of  A.  M.  might  be 
accounted  for,  and  would  have  been  legal  without 
the  will  of  E.  W.,  there  was  no  foundation  for 
presuming  probate  of  it.  Doe  d.  Woodhouse  v. 
Powell,  10  Jur.  635— Q.  B. 

A.,  the  devisee  of  a  term  for  lives  in  a  mes- 
suage, in  1793  conveyed  it  to  Richard  J.,  his  heirs 
and  assigns,  during  the  remainder  of  the  term,  with 
reversion  to  A.,  her  heirs  and  assigns,  in  case 
Richard  should  die  without  children.  A.  died  in 
1799.  In  1811  Richard  purchased  the  reversion  in 
fee,  and  at  the  same  time  a  satisfied  outstanding 
term  was  for  his  protection  assigned  to  a  trustee  to 
attend  the  inheritance.  In  1812  Richard  died  with- 
out issue,  leaving  Lewis,  the  ancestor  of  the  plain- 
tiff, his  heir-at-law.  Lewis  was  also  the  heir-at-law 
of  A.  Lewis  did  not  take  possession  in  1812,  and 
the  messuage  in  question  continued  to  be  occupied 
by  others  than  those  entitled  to  it.  The  last  life 
in  the  lease  fell  in  1835,  when  the  lessor  of  the 
plaintiff,  being  heir-at-law  of  Lewis,  and  also  of 
Richard,  brought  the  present  ejectment: — Held, 
first,  under  the  3  &  4  Will.  4,  c.  27,  s.  3,  that  the 
title  of  Lewie  to  the  term  accrued  in  1812,  and  by 
the  5th  section  his  right  to  the  reversion  accrued 
in  1835;  that,  the  5th  section  applying  only  to  the 
cases  where  another  person  than  the  termor  was 
the  reversioner,  and  the  land  not  having  been  re- 
covered by  any  person,  the  right  of  Lewis  was 


barred  by  the  lapse  of  twenty  years  from  1812,  and 
,he  right  of  the  lessor  of  the  plaintiff  claiming  the 
reversion  through  him  was  barred  also.  Doe  d. 
Hall  v.  Moulsdale,  16  Law  J.,  Exch.,  169. 

Quaere,  whether  the  term  merged,  either  by  the 
purchase  of  the  reversion  by  Richard  in  1811,  or 
on  his  death  in  1812,  by  the  descent  of  the  rever- 
sion to  his  heir,  Lewis.  Ib. 

Sernble,  that  the  satisfied  term  ceased  and  de- 
termined under  the  statute  8  &  9  Viet.  c.  112  on 
the  31st  of  December,  1845,  and  would  have 
afforded  no  defence  to  this  ejectment.  Ib. 

On  a  mortgage  executed  in  1830,  the  mortgagor 
levied  a  fine,  with  proclamations,  to  confirm  the 
mortgage,  and  assigned  a  satisfied  term  to  a  trus- 
tee for  the  mortgagee.  In  1835,  a  third  party, 
having  paid  off  the  mortgage,  and  purchased  the 
equity  of  redemption  for  valuable  consideration, 
both  the  legal  and  equitable  estate  in  the  land  be- 
came vested  in  him  by  a  deed  executed  by  the 
mortgagor  and  mortgagee,  and  the  term  was  as- 
signed to  a  trustee  to  attend  the  inheritance.  In 
1845,  a  party  claiming  by  title  paramount  to  that 
of  the  mortgagor  brought  an  ejectment  against  the 
purchaser,  and  laid  demises  both  in  his  own  name 
and  also  in  that  of  the  defendant's  trustee  of  the 
term  : — Held,  that  defendant  having  both  the  legal 
and  equitable  estate  in  him,  did  not  require  the 
protection  of  the  term,  and  that  it  had  by  force  of 
the  8  &  9  Viet.  c.  112,  s.  1,  been  merged  in  the 
inheritance  on  the  31st  December,  1845.  Doe  d. 
Cadwallader  v.  Price,  11  Jur.  131;  16  Law  J., 
Exch.,  159. 

Quaere,  whether,  supposing  the  defendant  in  this 
case  had  required  the  protection  of  the  term,  he 
must  have  gone  to  a  court  of  equity  for  relief,  or 
applied  to  this  Court  to  strike  out  of  the  declara- 
tion the  demise  in  the  name  of  his  trustee?  Ib. 

Where  a  term  has  been  assigned  to  a  trustee  to 
attend  the  inheritance  more  than  twenty  years  be- 
fore action  brought,  and  no  possession  has  accom- 
panied the  legal  estate,  the  right  to  recover  in 
respect  of  that  term  is  barred  by  3  &  4  Will.  4, 
c.  27,  ss.  2,  3.  Doe  d.  Jacobs  v.  Phillips,  16  Law 
J.,  Q.  B.,  269;  11  Jur.  692. 

On  the  death  of  W.  H.  intestate,  his  widow  and 
son,  a  minor,  resided  in  a  dwelling-house  and  shop 
till  her  marriage  with  defendant  in  1798,  after 
which  defendant  held  and  occupied  the  premises 
in  his  own  name.  J.  H.  the  son  continued  to  re- 
side there  till  1S05,  when  he  left  the  premises, 
but  between  that  year  and  1841  he  resided  there 
occasionally  two  or  three  weeks  at  a  time  with  de- 
fendant and  his  wife.  In  1842  defendant,  having 
applied  to  plaintiff  for  an  advance  of  money  upon 
a  mortgage  of  the  premises,  in  an  interview  with 
the  solicitor  of  plaintiff,  produced  the  title  deeds, 
and,  upon  its  being  stated  that  J.  H.  was  heir-at- 
law  and  was  the  proper  party  to  grant  a  mortgage, 
he  said  that  J.  H.  would  execute  the  mortgage  ; 
and  on  a  subsequent  day  he  brought  J.  H.,  who 
executed  the  mortgage-deed  in  his  presence, 
whereupon  he  received  the  mortgage-money.  In 
ejectment,  the  Court  having  liberty  to  draw  such 
inferences  as  they  think  a  jury  ought  to  draw  : — 
Held,  that  defendant  was  tenant  at  will  to  J.  H., 
and  was  estopped  from  alleging  that  he  had  ac- 
quired an  estate  by  virtue  of  stat.  3  &  4  Will.  4, 
c.  27;  and  that  the  tenancy  at  will  had  been  deter- 
mined byJ.  H.  coming  upon  the  premises.  Doe  d. 
Groves  v.  Groves,  11  Jur.  558 — Q.  B. 

In  ejectment,  evidence  that  the  shutters  of  the 
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house  claimed  were  repaired  and  a  wash-house 
built  on  the  premises,  and  that  this  was  paid  for 
by  W.  L.,  is  evidence  to  go  to  the  jury  of  the 
seisin  of  W.  L.  Doe  d.Loscombe  v.  Clifford,  2  Car. 
&  K.  448 — Alderson. 

On  the  trial  of  an  ejectment,  the  lessor  of  the 
plaintiff  claimed  as  assignee  of  a  term  of  999 
years,  which  was  traced  from  J.  A  conveyance 
was  proved,  by  which  M.  assigned  the  term  to  J. 
more  than  fifty  years  before  the  trial,  and  J.  was 
shown  to  have  had  possession  thenceforward  ;  and 
it  was  proved  that  possession  had  been  in  parties 
claiming  through  J.  down  to  a  time  within  a  few 
years  of  the  trial.  It  also  appeared,  that,  before 
the  conveyance  to  J.,  W.  had  released  the  term  to 
M.,  by  a  deed  reciting  the  will  of  E.,  a  party  en- 
titled to  the  term,  under  which  W.  and  M.  each 
asserted  an  interest.  Probate  of  the  will  was  not 
put  in,  and  no  proof  was  given  of  search  for  it.  It 
did  not  appear  that  W.  was  not  the  party  entitled 
to  the  term,  in  case  of  the  intestacy  of  E.: — Held, 
first,  that  a  jury  were  not  entitled  to  presume  that 
probate  of  such  will  as  was  recited  in  the  deed  of 
release  had  been  granted ;  and,  therefore,  that  the 
title  to  the  term  was  not  traced  from  W.  to  M. 
Doe  d.  Woodhouse  v.  Powell,  S  Q.  B.  576. 

Held,  secondly,  that,  upon  showing  cause  against 
a  rule  for  a  new  trial,  after  a  verdict  for  the  lessor 
of  the  plaintiff,  it  was  not  competent  to  him  to 
abandon  his  claim  of  the  term,  and  insist  that,  in- 
dependently of  the  will,  the  jury  might  presume 
an  estate  in  fee  from  the  possession.  76. 

A.,  tenant  in  tail,  made  a  lease  for  years  to  B., 
not  conformable  to  the  provisions  of  32  Hen.  8, 
c.  28.  A.  died,  and  C.,  the  next  in  tail  in  remain- 
der, applied  to  B.  to  attorn,  and  demanded  rent 
from  him.  B.  did  not  attorn;  and,  after  some  ne- 
gotiation, refused  to  pay  any  rent,  on  the  ground 
that  D.  was  entitled  to  the  estate  : — Held,  that  B. 
did  not  become  tenant  to  C.,  and  that  C.  could 
maintain  ejectment  against  B.  without  serving  him 
with  any  previous  notice  to  quit;  that  the  con- 
fession of  entry  in  the  consent  rule  was  sufficient 
foundation  to  support  the  ejectment;  and  that  set- 
ting up  the  title  of  D.  amounted  to  a  disclaimer  of 
the  title  of  C.  Doe  d.  Phillips  \.  Rollings,  4  C.  B. 
18S;  17  L.  J.,  C.  P.,  268. 

H.  T.,  being  seised  in  fee  of  certain  premises, 
devised  the  same  to  his  son,  W.  T.,  for  life,  with 
remainder  to  the  issue  of  W.  T.,  as  tenants  in 
common  in  fee.  In  April,  1845,  W.  T.  died,  hav- 
ing by  will  appointed  executors,  who  managed  the 
estate  for  the  infant  children  of  W.  T.,  and  in  the 
years  1845  and  1846  received  rent  from  the  de- 
fendant, who  had  been  in  possession  prior  to  the 
death  of  W.  T.: — Held,  that  the  acts  of  the  execu- 
tors did  not  bind  the  infant  children  ;  and  that  the 
latter  might  maintain  ejectment  against  the  de- 
fendant, without  any  previous  notice  to  quit  or 
demand  of  possession.  Doe  d.  Thomas  v.  Roberts 
16  M.  &.  W.  779. 

In  1839,  A.  died  seised  in  fee  of  lands,  of  which 
his  eldest  son.  B.,  was  his  tenant.     B.,  supposing 
him  to  have  died  intestate,  entered  on  the  lands 
claiming  them  as  heir-at-law;  and,  in  1830,  mort 
gapi  il   them  in  fee,   and  levied  a  fine  to  confirir 
the  mortgage ;  and,  at  the  same  time,  an  outstand 
in?  term  of  500  years  was,  by  his  direction,  as 
rd  to  a  trustee  for  the  mortgage.     In  1835  B 
soltl  the  estate  to  the  defendant,  who  paid  off  th 
t;j:i'nre.     The  legal  estate  in  fee  and  the  equity 
o!'  redemption    were    conveyed   to   the  defendant 
and  tin:  term  was  assigned  to  a  trustee  for  him,  t 


ttend  the  inheritance.  In  1845  it  was  discovered 
hat  A.  had  executed  a  will,  whereby  he  devised 
he  lands  in  fee  to  his  second  son,  who  thereupon 
rought  ejectment  to  recover  the  estate  from  the 
.efendant,  and  laid  a  demise  in  the  name  of  the 
rustee  to  whom  the  term  was  assigned  in  1835: — 
leld,  first,  that  B.  had  a  sufficient  estate  to  make 
im  a  food  conusor  of  the  fine.  Doe  d.  Cadwala- 
er  v.  Price,  16  M.  &  W.  603. 
Held,  secondly,  that,  by  the  operation  of  the  8 
&  9  Viet.  c.  12,  the  term  had  absolutely  determin- 
d  ;  and  the  plaintiff  could  not  recover  upon  the 
emise  laid  in  the  name  of  the  trustee.  Ib. 

Mortgagees] — Ejectment  by  mortgagee  against 
nortgagor.  The  mortgage-deed  contained  a 
)ower  in  the  mortgagee  to  enter  •  and  distrain 
ipon  the  premises  for  interest,  if  unpaid  for  a  cer- 
ain  time,  as  for  rent,  and  the  mortgagee  had  so 
ntered  and  distrained  at  a  period  later  than  that 
)f  the  demise  laid  in  the  declaration,  but  for  in- 
erest  accruing  before  the  day  of  demise  : — Held, 
hat  the  power  to  enter  and  distrain  was  not  in- 
:onsistent  with  the  right  of  the  mortgagee  to  re- 
:over  in  ejectment,  and  the  exercise  of  it  was  no 
ecognition  of  the  mortgagor  as  tenant.  Doe  d. 
'Wilkinson  \.Goodier,  11  Jur.  892;  16  Law  J., 
J.  B.,  435. 

Where  a  mortgagor  who  continues  in  possession 
of  the  mortgaged  premises  with  the  consent  of  the 
mortgagee,  makes  a  lease  to  a  third  party  who 
expends  money  in  improving  them,  the  circum- 
stance of  the  mortgagee's  having  occasionally 
gone  to  look  at  the  improvements  is  not  of  itself 
evidence  for  a  jury  that  he  has  accepted  the 
essee  as  his  tenant.  Doe  d.  Parry  v.  Hughes, 
11  Jur.  698. 

A  mortgage-deed  contained  the  following  clause: 
— "  W.  C.  (the  mortgagor)  agrees  to  become 
tenant  to  R.  B.  (the  mortgagee)  of  the  premises 
lereby  assigned,  from  henceforth,  during  the  will 
and  pleasure  of  R.  B.,  at  and  after  the  rent  of 
24/.  10s.,  payable  quarterly  on"  &c.  "in  every 
year:» — Held,  that  the  tenancy  thereby  created 
ivas  a  tenancy  at  will.  Doe  d.  Barstow  v.  Cox, 
11  Jur.  991— Q.  B. 

Declaration  and  Notice.] — Where  the  declara- 
tion in  ejectment  was  intitled  of  Trinity  Term  9th 
instead  of  8th  Viet.,  and  the  notice  had  no  date, 
but  required  the  tenant  to  appear  in  next  Michael- 
mas Term,  1845,  and  a  regular  service  was  effect- 
ed before  that  term,  the  Court  granted  a  rule  for 
judgment  against  the  casual  ejector.  Doe  d.  Gyde 
v.  Roe,  14  Mee.  &  W.  788  ;  3  Dowl.  &  L.  309  ; 
15  Law  J.,  N.  S.,  Exch.,  8. 

The  Christian  name  of  the  tenant  in  possession 
was  omitted  in  the  notice  to  appear,  and  at  the 
time  of  service  the  tenant  refused  to  supply  it: — 
Held,  that  the  notice  was  sufficient.  Doe  d. 
Lewthwaite  v.  Roe,  1  B.  C.  Rep.  20 — Williams. 

Where  the  tenant  in  possession  was  served  in 
the  Easter  vacation  with  a  declaration  in  ejectment, 
the  notice  at  the  foot  of  which  required  him  to 
appear  as  of  next  Easter  Term,  (instead  of  Trinity 
Term),  the  Court  granted  a  rule  nisi  for  judgment 
against  the  casual  ejector.  Doe  d.  Thomas  v.  Roe, 
I  B.  C.  Rep.  182— Wightman. 

The  Court  refused  to  grant  even  a  rule  nisi  for 
judgment  against  a  casual  ejector  where  the  notice 
at  the  foot  of  the  declaration  required  the  tenant 
to  appear  on  the  first  day  of  the  term  instead  of 
the  term  generally.  Doe  d.  Burton  \.  Roe,  3  C. 
B.  607;  11  Jur.  45 ;  16  Law  J.,  C.  P.,  86. 
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Executors."]  —  Two  or  three  co-executors  may 
recover  lands  of  their  testator  in  ejectment  on  a 
joint  demise.  Doe  d.  Starr  v.  Wheeler,  15  M.  & 
W.  623 ;  16  Law  J.,  Exch.,  312. 

Service.] — The  Court  will  not  relax  the  rules  as 
to  service  of  the  declaration  in  ejectment  on  the 
ground  that  the  tenant  in  possession  is  an  attor- 
ney. Doe  d.  Fowler  v.  Roe,  4  Dowl.  &  L.  639; 
1  B.  C.  Rep.  282;  11  Jur.  184— Erie. 

Service  on  a  servant,  with  a  request  to  deliver 
the  papers  to  her  master,  although  the  servant  de- 
clares at  the  time  that  she  has  delivered  them — 
Held,  not  to  be  good  service.  Doe  d.  Harleigh  v. 
Roe,  11  Jur.  18— B.  C.— Patteson. 

Where  several  attempts  to  serve  the  tenant  in 
possession  have  failed,  service  on  his  daughter 
may  be  held  good,  if  he  do  not  expressly  deny 
that  the  copy  of  the  declaration  has  come  into  his 
hands.  Doe  d.  Fowler  v.  Roe,  11  Jur.  309— B.  C. 
— Wightman. 

In  ejectment,  service  of  the  declaration  on  the 
wife  of  the  tenant  in  possession  is  not  sufficient, 
unless  it  appear  that  she  is  on  the  premises  at  the 
time  she  receives  it.  Doe  d.  Royle  v.  Roe,  16 
Law  J.,  C.  P.,  249. 

Service  of  declaration  in  ejectment  on  one  co- 
executor,  where  the  other  is  not  to  be  found,  suf- 
ficient service.  Doe  d.  Strickland  v.  Roe,  4  Dowl. 
&  L.  431;  11  Jur.  89— B.  C.— Patteson. 

The  service  of  a  declaration  in  ejectment  on  the 
managing  clerk  of  the  tenant  in  possession,  who 
was  an  attorney,  held  insufficient.  Anon.,  11  Jur. 
1105— B.  C.— Patteson. 

Service  of  Declaration  upon  Executors.]  — Ser- 
vice of  the  declaration,  and  notice  in  ejectment, 
upon  one  of  two  joint  executors,  is  sufficient.  Doe 
d.  Strickland  v.  Roe,  1  B.  C.  Rep.  210— Patteson. 

Upon  Joint  Tenants.]  — Where  one  only  of  two 
joint-tenants  is  served  with  a  declaration  and  no- 
tice in  an  action  of  ejectment, — Held,  that  the  de- 
claration cannot  be  set  aside  as  irregular.  Doe  d. 
Worthay  v.  Roe,  10  Jur.  984— B.  C. — Patteson. 

Upon  Officers  of  Public  Companies.]' — Where  a 
railway  company  is  in  possession  of  land  for  which 
an  ejectment  is  brought,  service  of  the  declaration 
and  notice  on  the  secretary  of  the  company  is  suf- 
ficient, by  the  8  &  9  Viet.  c.  16,  s.  135.  Doe  d. 
Burgess  v.  Roe,  10  Jur.  984 — B.  C. — Patteson. 

In  ejectment  against  a  railway  company,  per- 
sonal service  of  the  declaration  upon  the  secretary 
of  the  company  is  good  under  8  &  9  Viet.  c.  16, 
s.  135.  Doe  d.  Bayes  v.  Roe,  16  M.  &  W.  98  ;  16 
Law  J.,  Exch.,  273. 

Personal  service  of  a  declaration  in  ejectment 
on  the  secretary  of  a  railway  company  who  are 
in  possession  of  the  land  sought  to  be  recovered, 
is,  under  the  8  &  9  Viet.  c.  16,  s.  35,  sufficient  for 
a  rule  absolute  for  judgment  against  the  casual 
ejector.  Doe  d.  Burgess  v.  Roe,  4  Dowl.  &  L.  311 

Where  Premises  Vacant.] — In  an  ejectment  for 
seven  houses  adjoining  each  other,  and  held  under 
one  lease,  the  tenants  of  four  having  been  duly 
served,  the  Court  granted  a  serviceable  rule  abso- 
lute, as  to  the  other  three,  which  were  empty, 
upon  an  affidavit,  stating,  that  the  tenant  had  lefl 
them,  and  embarked  with  his  family  for  America; 
that  the  lessee  was  dead,  intestate,  and  insolvent: 
and  that  copies  of  the  declaration  and  notice  hac 
been  affixed  on  the  outer  doors  of  the  three  houses 
and  a  copy  served  on  one  D.,  the  attorney  for  one 


Jones,  who  had  been  in  the  habit  of  receiving  the 
rents.    Doe  d.  Pope  \.  Roe,  7  Man.  &  G.  602. 

In  ejectment  for  a  school-house  in  which  no  one 
resided,  the  declaration  and  notice  were  served 
upon  a  servant  who  kept  the  keys,  and  upon  the 
schoolmaster,  on  the  premises: — Held,  not  suffi- 
cient for  a  rule  nisi  for  judgment  against  the  casual 
ejector.  Doe  d.  King  v.  Roe,  I  B.  C.  Rep.  39 — 
Williams. 

Acknowledgment  of  Service.] — Where  a  subse- 
quent acknowledgment  by  the  attorney  of  the 
tenant  is  relied  on  to  aid  an  insufficient  service  of 
the  declaration  and  notice  in  ejectment,  the  affi- 
davit must  distinctly  show  that  the  party  is  the 
tenant's  attorney  in  the  matter.  Doe  d.  Reynolds 
v.  Roe,  1  C.  B.  711. 

Service  of  a  declaration  in  ejectment  upon  a 
stranger  on  the  premises,  with  an  admission  by 
the  tenant's  wife,  that  the  declaration  and  notice 
had  come  to  her  hands,  was  held  sufficient  for  a 
rule  nisi  for  judgment  against  the  casual  ejector. 
Doe  d.  Grey  Coat  Hospital  (Governors')  v.  Roe,  1 
Man.  &  G.  537. 

A  copy  of  a  declaration  and  notice  in  ejectment 
was  served  upon  the  tenant's  daughter,  upon  the 
premises,  two  days  before  term,  and,  at  the  same 
time,  another  copy  was  sent  by  post,  directed  to 
the  tenant,  according  to  an  address  given  by  the 
daughter.  In  the  absence  of  an  acknowledgment 
by  the  tenant  that  he  had  received  either  copy  be- 
fore the  first  day  of  term: — Held,  that  such  ser- 
vice was  not  sufficient  for  a  rule  nisi  for  judgment 
against  the  casual  ejector.  Doe  d.  Pattison  v, 
Roe,  10  Jur.  34— B.  C.— Patteson. 

Where  a  person,  with  the  view  of  serving  a  de- 
claration in  ejectment  upon  a  tenant  in  possession 
of  the  dwelling-house  sought  to  be  recovered, 
went  to  the  premises  in  question,  and  found  them 
shut  up,  and  the  outer  door  locked  or  bolted,  but 
saw  a  female  there  in  an  area  under  a  grating, 
who  stated  that  she  was  the  daughter  of  the 
tenant  in  possession,  and  to  whom  he  gave  and 
explained  the  declaration,  with  a  request  that  she 
would  give  it  to  her  father,  which  she  promised 
to  do,  and  afterwards,  on  a  subsequent  occasion, 
went  to  the  same  premises,  and  found  them  in  the 
same  state  as  before,  and  saw  the  daughter  asain 
under  the  same  circumstances,  who  then  informed 
him  that  she  had  given  the  declaration  to  her 
father,  which  he  swore  he  verily  believed  to  be 
true,  the  Court  granted  a  rule  nisi  for  judgment 
against  the  casual  ejector.  Doe  d.  Farnecombe  v. 
Roe,  10  Jur.  525— B.  C.— Wightman. 

Where  a  party,  endeavouring  to  serve  the  tenant 
with  a  declaration  in  ejectment,  attended  at  his 
dwelling-house  (the  premises  in  question)  and  was 
unable  to  gain  admittance,  but  saw  near  the  pre- 
mises a  daughter  of  the  tenant,  who  stated  that 
she  did  not  live  with  her  father,  who  was  at  home, 
but  would  not  be  seen,  and  to  whom  was  ex- 
plained the  nature  of  the  business,  and  with  whom 
an  appointment  was  made  for  the  next  day,  she 
promising  that  she  would  inform  her  father  of  it, 
an'l  the  party  having  accordingly  attended  the 
next  day,  but  being  unable  to  see  any  one.  stuck 
the  declaration  on  the  front  door: — Held,  not  suf- 
ficient for  a  rule  nisi  for  judgment.  Doe  d.  Harri- 
son v.  Roe,  1  B.  C.  Rep.  172 — Wightman. 

Affidavit  of  Service.] — In  motions  for  judgment 
against  the  casual  ejector,  where  a  constructive 
service  of  the  declaration  and  notice  on  the  tenant 
in  possession  is  relied  upon,  the  affidavit  must 
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state  that  the  deponent  served  the  tenant  in  pos- 
session by  delivering  or  leaving  a  copy  of  the 
declaration  and  notice  with  the  persons  upon 
whom  the  service  was  actually  made,  and  under 
the  circumstances  which  occurred.  DoeA.Piggott 
v.  Roe,  1  B.  C.  Rep.  200 ;  15  Law  J.,  N.  S.,  Q.  B., 
311 — Wightman. 

On  a  motion  for  judgment  against  the  casual 
ejector,  where  other  than  personal  service  is  relied 
on,  the  affidavit  should  state  in  terms,  that  the 
deponent  "  served  the  said  A.  B.,  the  tenant  in 
possession,  by  &c.,"  and  then  detail  the  facts 
which  it  is  sought  to  substitute  for  personal  ser- 
vice. Doe  d.  Piggott  v.  Roe,  4  Dowl.  &  L.  88 — 
B.  C. — Wightman. 

The  title  of  an  affidavit  upon  which  a  rule  is 
moved  for  in  ejectment  should  mention  the  names 
of  all  the  lessors  of  the  plaintiff.  Doe  A.  Penning- 
ton  v.  Barrell,  11  Jur.  904;  16  Law  J.,  Q.  B.,  296. 
Judgment  against  Casual  Ejector.] — Where  the 
assignees  of  a  bankrupt  lessee  have  not  repudiated 
or  claimed,  judgment  will  be  given  against  the 
casual  ejector,  with  leave  for  the  assignees  to 
come  in  and  defend.  Doe  d.  Rowley  v.  Roe,  11 
Jur.  309— B.  C.— Erie. 

Appearance  of  Tenant.] — The  Court  will  not, 
before  appearance  by  the  tenant  in  an  action  of 
ejectment,  entertain  an  application  to  set  aside 
the  judgment  signed  against  the  casual  ejector  on 
the  ground  of  irregularity.  Doe  d.  Williamson  v. 
Roe,  3  Dowl.  &  L.  328;  15  Law  J.,  N.  S.,  Q.  B., 
39 — B.  C. — Patteson. 

Therefore,  where  judgment  had  been  signed 
against  him, — Held,  that  the  tenant  had  no  locus 
standi  in  court  before  appearance,  to  object  to  the 
validity  of  the  description  of  the  premises  in  the 
declaration.  Ib. 

Consent  Rule.] — Where  two  parties  delivered 
separate  consent  rules  claiming  to  defend  the  one 
for  the  whole  of  the  premises  in  the  declaration, 
and  the  other  for  part,  the  Court  directed  the 
consent  rules  to  be  amended,  by  confining  them 
respectively  to  such  part  of  the  premises  as  each 
p:irty  really  defended  for.  Doe  d.  Lloyd  v.  Roe, 
15  Law  J.,  N.  S.,  Exch.,  283. 

In  ejectment,  after  having  entered  into  the  con- 
sent rule,  the  wife  is  precluded  from  objecting 
that  the  lessor  of  the  plaintiff  is  her  husband. 
Doe  d.  Merigon  v.  Daley,  15  Law  J.,  N.  S.,  Q.  B., 
295;  10  Jur.  691. 

Where  two  persons  delivered  separate  consent 
rules  in  ejectment,  each  claiming  to  defend  as 
landlord,  the  one  for  the  whole  of  the  premises 
claimed  in  the  action,  the  other  for  a  part  of  them 
specifically  named  in  the  rule,  under  adverse  titles, 
the  Court  ordered  the  consent  rules  to  be  amended, 
by  confining  them  respectively  to  such  parts  of  the 
premises  as  were  really  in  the  occupation  of  each 
party  or  his  tenants.  Doe  d.  Lloyd  v.  Roe,  15  M. 
&  W.  431. 

In  ejectment,  the  common  consent  rule  having 
been  entered  into,  defendant  obtained  a  verdict : 
— Held,  that  execution  might  issue  under  sect. 
of  stat.  1  &2  Viet.  c.  110,  for  defendant's  costs 
ascertained  by  the  Master's  allocatur  indorsed  on 
the  consent  rule.  Doe  d.  Pennington  v.  Barrell, 
11  Jur.  904;  16  Law  J.,  Q.  B.,  296. 

Pnr/irulnrs.] — In  ejectment  by  remainderman 
against  lessee  of  the  late  tenant  for  life,  on  the 
ground  that  the  lease  was  granted  under  a  power 
not  properly  executed,  the  Court  will,  on  motion, 
oider  the  lessor  of  the  plaintiff  to  give  particulars 


of  the  alleged  defects  in  the  execution.     Doe  d. 
Egremont  (Lord)  v.  Williams,  7  Q.  B.  686. 

Amendment  of  Demises.] — In  ejectment  by  the  , 
heir  of  the  mortgagor  against  the  heir  of  the 
mortgagee,  to  recover  the  demised  premises,  the 
cause  stood  over  from  time  to  time  after  issue 
joined,  in  consequence  of  negotiations  between 
the  parties  for  a  settlement,  until  the  demise  laid 
in  the  declaration  had  expired  by  lapse  of  time. 
The  Court  permitted  the  declaration  and  issue  to 
be  amended  by  extending  the  term  of  the  demise, 
although  more  than  twenty  years  had  elapsed  since 
the  execution  of  the  mortgage.  Doe  d.  Rabbits  v. 
Welsh,  1  B.  C.  Rep.  201;  15  Law  J.,  N.  S.,  Q.  B., 
312;  10  Jur.  1056— Wightman. 

Staying  Proceedings  on  Payment  of  Rent.]  — In 
ejectment  upon  a  forfeiture  for  non-payment  of 
rent,  a  sub-lessee  is  entitled  to  a  stay  of  proceed- 
ings on  payment  of  the  rent  and  costs  under  the 
4  Geo.  2,  c.  28,  s.  4.  Wyatt  v.  Byron,  1  C.  B. 
623;  3  Dowl.  &  L.  31. 

Between  Landlord  and  Tenant.] — Goods  suffi- 
cient to  countervail  arrears  of  rent  are  not  "to  be 
found"  in  the  demised  premises  so  as  to  avoid 
the  operation  of  the  statute  4  Geo.  2,  c.  28,  s.  2, 
unless  they  are  so  visibly  there  that  a  broker 
going  to  distrain  would,  using  reasonable  dili- 
gence, find  them  so  as  to  be  able  to  distrain  them. 
Doe  d.  Haverson  v.  Franks,  2  C.  &  K.  679. — Erie. 

In  an  ejectment  under  the  4  Geo.  2,  c.  28,  where 
the  premises  are  kept  locked,  and  access  refused 
by  the  parties  in  possession,  so  that  it  cannot  be 
ascertained  whether  there  is  a  sufficient  distress 
thereon  or  not;  the  affidavit  stating  those  facts  is 
sufficiently  positive,  if  it  state  a  belief  only  that 
there  is  no  sufficient  distress  on  the  premises. 
Doe  d.  Cox  v.  Roe,  5  Dowl.  &  L.  272— B.  C.— 
Patteson. 

Quaere,  whether,  upon  a  motion  for  judgment 
against  the  casual  ejector,  under  the  4  Geo.  2, 
c.  28,  s.  2,  an  affidavit  stating  that  an  amount  ex- 
ceeding half  a  year's  rent  was  in  arrear,  and  that 
there  was  no  sufficient  distress  to  be  found  upon 
the  premises  countervailing  the  said  arrears  of 
rent  then  due,  is  sufficient;  or  whether  the  affida- 
vit should  state  that  the  property  upon  the  pre- 
mises was  insufficient  to  countervail  half  a  year's 
rent.  Doe  d.  Gretton  v.  Roe,  4  C.  B.  577. 

Where  judgment  has  been  obtained  upon  an  affi- 
davit which  the  party  was  apprehensive  might  be 
held  to  be  defective  in  this  respect,  the  Court 
allowed  such  judgment  to  be  superseded,  and 
another  judgment  to  be  signed  upon  an  amended 
affidavit.  A. 

Semble,  that  no  special  ground  for  setting  aside 
the  first  judgment  was  necessary.  Ib. 

A  lease  contained  the  following  clause:  "And 
also  shall  be  lawful  for  E.  D.,  (the  lessor),  her 
executors,  &c.,'to  call  on  tenant  for  quarterly  pay- 
ment of  rent,  or,  if  otherwise,  as  now  accepted,  at 
Michaelmas  and  Lady  Day,  as  a  matter  of  favour, 
with  a  quarter  remaining  in  hand,  and,  if  not  paid 
in  twenty  days  after,  rent  as  stated,  and  101.  of 
increased  rent  for  breaking  up  land  by  acre,  then 
the  tenant  shall  be  liable  to  have  the  rent,  &c. 
due  recovered  by  sale  and  distress,  or  to  enter  on 
the  premises  for  the  same  till  it  be  fully  satis- 
fied:"— Held,  first,  that  the  clause  might  be  un- 
derstood as  reserving  a  right  of  entry,  upon  non- 
payment of  rent,  to  hold  the  premises  till  the 
arrears  were  paid.  Doe  d.  Drake  v.  Bowditch, 
8  Q.  B.  973. 
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Held,  secondly,  that,  under  the  clause,  the 
lessor  could  not  enter  without  the  common-law 
formalities,  sect.  2  of  stat.  4  Geo.  4,  c.  28,  apply- 
ing only  where  there  is  a  right  of  re-entry  by 
which  the  lease  is  avoided.  Ib. 

In  ejectment,  to  prove  the  grant  of  a  new  lease, 
a  witness  was  called,  who  deposed  to  a  conversa- 
tion which  took  place,  fourteen  or  fifteen  years 
back,  with  the  owner  of  the  property  in  dispute, 
under  whom  the  lessor  of  the  plaintiff  claimed,  in 
which  conversation  such  owner  admitted  the  pre- 
mises had  been  released,  without  stating  the  term, 
or  lives,  rent,  or  any  other  particulars  : — Held, 
that  such  evidence  could  not  be  made  available  as 
proof  of  a  new  lease  having  been  granted.  Doe  d. 
Lord  v.  Crago,  17  L.  J.,  C.  P.,  263. 

Declaration  and  Notice.] — A  notice  in  ejectment 
to  a  tenant  in  possession,  to  appear  in  the  next 
term  but  one,  is  insufficient.  Doe  d.  Love  v.  Roe, 
17  L.  J.,  C.  P.,  176. 

Service.] — Service  of  a  declaration  and  notice 
upon  the  tenant,  by  showing  him  the  same  off  the 
premises,  and  attempting  to  serve  him  with  a 
copy,  and  to  explain  the  same  to  him,  and  subse- 
quently leaving  a  copy  with  a  servant  of  the  tenant 
on  the  premises,  and  explaining  it  to  him — Held, 
sufficient.  Doe  d.  Hope  v.  Roe,  3  C.  B.  770. 

A  rule  nisi  for  judgment  against  the  casual  ejec- 
tor was  obtained  on  an  affidavit,  which  stated  that 
the  declaration  and  notice  in  ejectment  had  been 
served  on  the  tenant  in  possession  by  delivering 
the  same  to  his  daughter  on  the  premises,  at  ten 
o'clock,  p.  M.,  on  the  day  next  before  the  first  day 
of  the  term.  On  showing  cause  against  the  rule, 
affidavits  were  put  in  denying  that  the  notice  had 
been  read  or  explained  to  the  daughter  of  the 
tenant  when  served  upon  her : — Held,  that  the 
rule  must  be  absolute,  there  being  a  distinction 
between  the  service  necessary  where  a  rule  nisi 
only  is  granted,  and  not  a  rule  absolute  ;  and  that, 
to  enable  the  tenant  in  possession  to  discharge  the 
rule,  it  would  be  necessary  for  him  to  /have  sworn 
in  his  affidavit  that  he  did  not  understand  what  the 
declaration  and  notice  meant,  until  after  the  term 
began.  Doe  d.  Kenrick  v.  Roe,  2  B.  C.  Rep.  250— 
Coleridge. 

On  a  motion  for  judgment  against  the  casual 
ejector,  a  statement  in  the  affidavit,  that  the  de- 
ponent served  the  wife  of  the  tenant  in  possession, 
by  delivering  a  copy  of  the  declaration  and  notice 
to  her,  and  reading  the  same  over  to  her,  is  suffi- 
cient. Doe  \.  Roe,  17  L.  J.,  Exch.,  176. 

A  declaration  and  notice  in  ejectment  were  left 
with  the  mother-in-law  of  the  tenant  (being  her- 
self tenant  of  part  of  the  premises)  on  the  day 
before  the  term ;  and  the  wife  of  the  tenant 
on  the  same  day  acknowledged  that  she  had  re- 
ceived it,  and  it  was  then  explained  to  her;  but  it 
did  not  appear  that  the  acknowledgment  took 
place  on  the  premises  : — Held,  insufficient,  even 
for  a  rule  nisi.  Doe  d.  Royle  v.  Roe,  4  C.  B.  256. 

A  declaration  and  notice  in  ejectment  were  left 
with,  and  the  notice  was  read  and  explained  to, 
the  rnother-in-law  of  A.,  the  tenant,  (herself  tenant 
of  part  of  the  premises),  the  day  before  the  term. 
The  wife  of  A.,  on  the  same  day,  upon  the  pre- 
mises, acknowledged  that  she  had  received  it,  and 
it  was  then  explained  to  her;  and  A.,  on  a  subse- 
quent day,  admitted  that  the  declaration  came  to 
his  hands  on  the  day  on  which  it  was  served  : — 
Held,  good  service.  Doe  d.  Royle  v.  Roe,  4  C.  B. 
258. 


Consent  Rule.] — The  undertakings  contained  in 
the  common  consent  rule  are  personal  and  binding 
only  to  the  extent  of  creating  a  liability  to  attach- 
ment. Doe  d.  Harrison  v.  Hampson,  4  C.  B.  745; 
17  L.  J.,  C.  P.,  147. 

They  cannot  be  enforced  by  the  representatives 
of  a  deceased  party.  Ib. 

In  cases  in  which  a  rule  of  court  for  the  payment 
of  money  has  the  effect  of  a  judgment  under  1  &  2 
Viet.  c.  110,  s.  18,  a  rule  nisi  calling  upon  the  par- 
ties to  show  cause  why  the  amount  should  not  be 
paid,  is  unnecessary.  Ib. 

The  nominal  plaintiff  in  ejectment  may  recover 
against  a  married  woman,  who  has  entered  into 
the  common  consent  rule,  though  it  appear  on  the 
trial  that  the  lessor  of  the  plaintiff  is,  and  was  at 
the  time  of  the  demise  laid  in  the  declaration,  the 
defendant's  husband.  Doe  d.  Merigan  v.  Daly, 
8  Q.  B.  935. 

A  consent  rule  in  ejectment,  whereby,  upon  a 
certain  event,  either  party  is  to  pay  costs,  is  an 
order  for  the  payment  of  money,  within  the  1  &  2 
Viet.  c.  110,  s.  18;  and  after  the  costs  are  ascer- 
tained by  the  Master's  allocatur,  execution  may 
issue  thereon.  Doe  d.  Pennington  v.  Barrell, 
4  Dowl.  &  L.  755— Q.  B. 

Staying  Proceedings  until  Costs  of  former  Action 
are  paid.] — Where  the  lessor  of  the  plaintiff  in 
ejectment  had  been  one  of  the  defendants  in  a  for- 
mer ejectment,  and  was  liable  to  pay  the  costs  of 
it,  and  where  the  title  in  dispute  was  the  same  in 
the  second  as  it  had  been  in  the  first  action,  the 
Court  stayed  proceedings  in  the  second  action  un- 
til the  costs  of  the  first  should  be  paid  ;  although 
the  lessor  of  the  plaintiff  had  joined  with  him  his 
wife  as  a  party  to  the  second  action,  who  had  been 
no  party  to  the  first ;  although  the  premises  claimed 
were  different  in  the  two  actions;  and  although 
the  defendant  in  the  second  action  was  not  a  party 
to  the  first.  Doe  d.  Brayne  v.  Bather,  12  Jur.  1087 
-Q.  B.  

ELECTION    LAW. 

County  Franchise.]  — An  hospital  was  founded  in 
1673,  by  the  D.  of  N.,  and  real  property  was  con- 
veyed to  trustees,  for  the  benefit  of  poor  pension- 
ers residing  in  it.  One  of  the  ordinances  regula- 
lating  the  hospital  declared,  that,  whenever  more 
than  1007.  remained  in  the  treasury,  the  surplus 
should  be  equally  distributable  among  the  pen- 
sioners. A  private  act  of  Parliament,  regulating 
the  hospital,  enacted  that,  instead  of  having  the 
surplus  revenue  divided  among  the  original  num- 
ber of  pensioners,  additional  pensioners  were  to 
be  chosen,  and  the  trustees,  under  the  direction  of 
the  D.  of  N.,  were  directed,  from  time  to  time,  to 
add  as  many  more  pensioners  as  the  revenues  of 
the  hospital  would  allow  ;  and  the  trustees  were  to 
pay  the  pensioners  such  fixed  stipends  as  they 
should  think  fit,  and  to  lessen,  increase,  vary, 
change,  and  alter,  such  weekly  stipends  as  they 
should  find  requisite,  so  that  the  stipend  should  at 
no  time  be  reduced  below  3s.  6d.  a  week.  The 
pensioners  were  also  entitled  to  receive  coals  and 
certain  clothing;  but  the  case  found,  that  the  3s. 
Gd.  a  week,  and  the  coals  and  clothing,  would  be 
insufficient  to  confer  the  franchise;  the  pensioners 
were  actually  in  the  receipt  of  10s.,  besides  the 
coals  and  clothing: — Held,  that  the  pensioners 
were  not  absolutely  entitled  to  more  than  3s.  f>d.  a 
week  besides  the  coals  and  clothing,  and,  there- 
fore, were  not  entitled  to  the  franchise.  Ashmore, 
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App.,  Lees,  Resp.,  2  C.  B.  31;  1  Pig.  &  Rod.  267; 
1  Lut.  Reg.  Caa.  337 ;  1  Bar.  &  Am.  554  j  15  Law 
J.,N.  S.,  C.  P.,  65. 

The  rents  of  the  hospital  were  derived  from  pro- 
perty in  Nottinghamshire  and  Yorkshire,  and  were 
paid  into  the  treasure  house,  and  each  pensioner 
received  his  pension  indiscriminately  from  the 
joint  rents.  Semble,  that  each  pensioner  would 
be  considered  as  receiving  his  pension  rateably 
from  each  county,  in  proportion  to  the  whole  pro- 
perty in  each  county.  Ib. 

Several  persons  joined  in  a  partnership  to  carry 
on  trade  in  a  fulling  mill.  Money  was  subscribed 
by  all  the  partners,  with  part  of  which  freehold 
land  was  bought,  which  was  conveyed  to  trustees 
in  fee  ;  with  the  other  part  a  mill  was  built  on 
this  land,  and  machinery  for  the  mill  was  pur- 
chased. By  a  partnership  deed,  executed  by  the 
trustees  and  all  the  partners,  the  trusts  of  the  land, 
mill,  &c.,  were  declared  to  be,  (among  others), 
that  the  trustees  should  stand  seised  and  possessed 
of  all  the  estates,  property,  goods,  &c.,  upon  trust 
for  the  benefit  of  themselves  and  their  partners, 
as  part  of  their  partnership  joint-stock  in  trade; 
there  was  a  provision  in  the  deed,  that  the  trus- 
tees might  borrow  money  upon  mortgage  of  the 
stock,  property,  estate,  &c.,  belonging  to  the  co- 
partnership ;  and  it  was  declared,  that  the  land, 
mill,  &c.,  should  be  deemed  and  considered  as  or 
in  the  nature  of  personal  estate,  and  not  real  estate, 
and  be  held  in  trust  for  the  partners  as  part  of 
their  partnership  stock  in  trade.  The  trustees  had, 
under  the  powers  of  the  deed,  borrowed  money 
for  the  purposes  of  the  partnership,  of  which  they 
had  given  bonds  and  notes  in  their  own  names, 
not  having  mortgaged  any  part  of  the  partnership 
property  : — Held,  that  each  partner  had  an  interest 
in  realty,  and,  having  an  amount  of  shares  suffi- 
cient for  the  purpose,  was  entitled  to  vote  for  the 
county.  Baxter,  App.,  Newman,  Resp.,  1  Bar.  & 
Arn.  493. 

Held,  also,  that  the  money  borrowed  by  the 
trustees,  had  not  the  effect  of  mortgages  on  the 
shares  of  the  partners.  Ib. 

The  26th  section  of  the  Reform  Act  enacts,  that 
"  no  person  shall  be  registered  in  any  year,  in  re- 
spect of  his  estate  or  interest  in  any  lands  or  tene- 
ments, &c.,  unless  he  shall  be  in  the  actual  pos- 
session thereof,  or  in  the  receipt  of  the  rents  and 
profits  thereof  for  his  own  use,  for  six  calendar 
months  at  least  next  previous  to  the  last  day  of 
July,"  &c.:— Held,  in  the  case  of  a  rent-charge, 
which  had  been  granted  more  than  six  months  pre- 
vious to  the  last  day  of  July,  but  in  respect  of 
which  no  rents  and  profits  were  yet  due,  that  the 
grantee's  possession  was  insufficient,  within  this 
section.  Murray,  App.,  Thornley  or  Thorniley 
Resp.,  1  Bar.  &  Arn.  742;  1  Pig.  &  Rod.  336- 
1  Lut.  Reg.  Cas.  496  ;  10  Jur.  270. 

Where  A.  was  in  possession  of  lands  situate  in 

an  ancient  borough,   in   respect  of  which  parties 

had  voted  as  freeholders  at  several  elections,  and 

nothing  appeared  in  the  case  from  which  it  could 

be  inferred  that  such  lands  were  holden  at  the  will 

of  any  lord  ;  but  it  appeared  that  the  modes  of 

ilienation  were  not  by  way  of  feoffment  and  livery 

seism,  but  by  grant,  as  also  that  the  customs 

ference  to  femes  covert  and  to  dower  were 

ifferent  from   those   prevailing   at   common   law 

ith  respect  to  freehold  estates— Held,  that  there 

is  not  sufficient  to  rebut  the  presumption  that  A. 

,  rowed  in  fee  of  such  lands  ;  and,  therefore, 

icn  lands  being  of  the  value  of  40s.  by  the  year)^ 


that  he  had  a  right  to  be  registered  in  respect 
thereof.  Busker,  App.,  Thompson,  Resp.,  4  C.  B. 
48  ;  1  Lut.  Reg.  Cas.  551;  11  Jur.  45  ;  16  Law  J., 
C.  P.,  57. 

One  who  is  on  the  register  as  entitled  to  vote 
for  a  county,  in  respect  of  an  occupation  of  land 
above  50/.  a.  year,  but  who  ceases  to  occupy  the 
same  land,  and  enters  upon  the  occupatio'n  of 
other  land,  within  the  twelve  months  next  pre- 
ceding the  31st  of  July,  does  not  retain  the  same 
qualification  as  described  in  such  register,  within 
the  meaning  of  the  6  &  7  Viet.  c.  18,  s.  4,  although 
the  description  in  the  register  be  general,  and 
sufficiently  large  to  embrace  either  occupation  ; 
and,  therefore,  he  is  bound,  under  sect.  73,  to 
send  in  a  new  claim  in  respect  of  such  substituted 
occupation.  Burton,  App.,  Gery,  Resp.,  5  C.  B.  7: 
2  Lut.  Reg.  Cas.  4 ;  17  L.  J.,  C.  P.,  66. 

Where  the  right  to  vote  depends  upon  the  occu- 
pation of  premises  in  immediate  succession,  the 
whole  of  the  subject-matter  composing  the  quali- 
fication must  be  fully  described  in  the  register.  76. 

A  county  voter,  who  claims  under  section  73  of 

6  &  7  Viet.  c.  IS,  must  always  send  in  a  new  claim 
to  vote.    Ib. 

Splitting  Act — Multiplying  Votes.] — A  convey- 
ance made  for  a  bona  fide  consideration,  in  trust, 
as  to  one-tenth  for  the  grantor  himself,  and  as  to 
the  others  nine-tenths  for  certain  other  parties, 
who  amongst  themselves  contributed  nine-tenths 
of  the  purchase-money,  is  not  within  the  7  &  8 
Will.  3,  c.  25,  s.  7,  notwithstanding  the  avowed 
object  of  the  grantor  is  to  multiply,  and  of  the 
other  parties  to  acquire,  the  right  of  voting. 
Thorniley,  App.,  Aspland,  Resp.,  2  C.  B.  160; 
1  Bar.  &  Arn.  6S8 ;  1  Lut.  Reg.  Cas.  423. 

A  bona  fide  grant  of  a  rent-charge  by  a  man  to 
his  son  and  his  son-in-law,  expressed  to  be  made 
for  a  nominal  consideration  only,  is  not  within  the 

7  &  8  Will.  3,  c.  25,  s.  7,  though  all  of  the  parties 
contemplated    the   creation    of   votes.      Newton, 
App.,  Crowley  (Overseers),  Resp.,  2  C.  B.,  207 ; 

1  Bar.  &  Arn.  697. 

A  conveyance  of  land  by  one  vendor  to  several 
vendees,  for  a  bona  fide  consideration,  is  valid, 
although  the  avowed  object  of  the  vendor  is  to 
multiply,  and  that  of  the  vendees  to  acquire,  the 
right  of  voting.  Alexander,  App.,  Newman,  Resp., 

2  C.  B.  122;    1  Bar.  &  Arn.  657;    1   Pig.   &   Rod. 
277;   1   Lut.   Reg.   Cas.  404;   15   Law  J.,  N.  S., 
C.  P.,  134;  10  Jur.313:  Beswick,  App.,  Ashworlh, 
Resp.,  Ib.:  Rawlings,  App.,  Bremner,  Resp.,  Ib. 

A  conveyance  made  to  carry  into  effect  a  real 
bona  fide  contract  of  sale,  where  the  purchase- 
money  is  paid  and  the  possession  taken,  without 
any  secret  reservation  or  trust  whatever  for  the 
benefit  of  the  seller,  is  not  within  the  7  &8  Will.  3, 
c.  25,  s.  7,  notwithstanding  it  is  made  with  a  view 
to  the  multiplying  of  voices,  or  the  splitting  of 
freeholds;  the  intention  of  the  statute  being  to 
avoid  such  conveyances  only  made  with  that  view, 
as  are  in  themselves  fraudulent  and  collusive. 
Riley,  App.,  Crossley,  Resp.,  2  C,  B.  146;  1  Bar. 
&  Arn.  682;  1  Lut.  Reg.  Cas.  420. 

Where  the  object  which  the  vendees  of  an 
estate  had  in  view  by  their  purchase  was  to  ac- 
quire for  themselves  votes,  for  the  purpose  of  mul- 
tiplying voices  for  the  election  of  members  of 
Parliament,  and  such  object  was  known  and  ac- 
quiesced in  by  the  vendor's  solicitor,  but  it  did 
not  appear  that  the  vendor  knew  what  was  the 
object  of  the  vendees,  or  that  he  had  any  inten- 
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tion,  by  the  sale  of  the  estate,  so  to  multiply 
voices  &c. — Held,  that  the  case  did  not  fall  within 
the  7  &  8  Will.  3,  c.  25.  Hoyland,  App.,  Brem- 
ner,  Resp.,  2  C.  B.  84;  1  Bar.  &  Am.  611;  1  Pig. 
&  Rod.  265;  15  Law  J.,  N.  S.,  C.  P.,  133; 
10  Jur.  36. 

A  conveyance  made  by  a  father  to  his  two  sons, 
in  consideration  of  natural  love  and  affection,  and 
with  the  object  of  multiplying  voices,  &c.,  is  not 
void,  if  fraud  in  fact  is  not  found  by  the  revising 
barrister.  Newton,  App.,  Hargreaves,  Resp.,  2C.  B. 
163;  1  Bar.  &  Arn.  690;  1  Pig.  &  Rod.  29,  298; 
1  Lut.  Rest.  Cas.  424 ;  15  Law  J.,  N.  S.,  C.  P.,  154  ; 
10  Jur.  317. 

Where  the  revising  barrister  held  a  conveyance 
to  be  void  only  upon  the  ground  that  it  had  been 
made  for  the  purpose  of  multiplying  voices,  &c., 
and  did  not  find  that  there  was  fraud  in  fact,  the 
Court  reversed  the  decision.  Riley,  App.,  Cross- 
ley,  Resp.,  10  Jur.  316 — C.  P. 

The  question,  whether  the  circumstances  at- 
tending a  conveyance  or  grant  amount  to  fraud  or 
not,  is  a  question  of  fact  for  the  revising  barrister 
to  determine,  and  is  not  one  which  this  Court  can 
entertain  upon  appeal.  Newton  (Overseers),  App., 
Mobberley,  Resp.,  2  C.  B.  203 ;  1  Bar.  &  Arn.  625 ; 
1  Lut.  Reg.  Cas.  427  ;  15  Law  J.,  N.  S.,  C.  P.,  154  ; 
10  Jur.  318:  S.  P.,  Newton,  App.,  Crowley  (Over- 
seers), Ib.:  S.  C.,  nom.  Newton,  App.,  Hargreaves, 
Resp.,  1  Pig.  &  Rod.  298. 

Returning  Officer — Action  for  refusing  Vote.]  — 
In  an  action  against  the  returning  officer  of  a 
borough,  the  declaration  stated,  that  plaintiff  was 
a  burgess,  and  that  his  name  was  on  the  register 
of  voters  for  the  borough,  and  that  he  was  entitled 
to  give  his  vote  at  an  election  then  holden,  and 
tendered  his  vote,  yet  the  defendant  refused  to 
permit  him  to  give  his  vote,  and  would  not  receive 
or  allow  it: — Held,  that  a  plea,  that  plaintiff  was 
not  a  burgess  duly  qualified  or  entitled  to  vote  at 
the  election,  concluding  to  the  country,  was  bad. 
Pryce  v.  Belcher,  15  Law  J.,  N.  S.,  C.  P.,  305. 

Semble,  that  a  count,  stating  that  the  defendant, 
nevertheless,  well  knowing  the  premises,  "  con- 
triving, and  wrongfully,  fraudulently,  and  wilfully, 
and  maliciously,  intending  to  injure  the  plaintiff," 
did  wholly  refuse  to  receive  the  vote  of  the  plain- 
tiff, or  to  admit  and  allow  the  same  to  be  entered 
and  recorded  ;  but,  on  the  contrary  thereof,  caused 
the  plaintiff's  vote  to  be  entered  in  the  column  of 
the  poll-books  for  votes  received  as  tendered  only, 
and  when  he  cast  up  the  votes  at  the  final  close 
of  the  poll,  and  declared  its  state,  wholly  refused, 
neglected,  and  omitted  to  reckon  and  include  the 
plaintiff's  vote,  sufficiently  stated,  that  the  de- 
fendant acted  maliciously,  even  on  special  de- 
murrer. Ib. 

Quaere,  whether,  at  such  an  election,  the  re- 
turning officer  is  not  acting  merely  ministerially, 
and,  consequently,  whether  it  is  necessary,  in 
order  to  support  the  action,  that  the  defendant 
should  have  acted  maliciously.  Ib. 

By  the  6  &  7  Viet.  c.  18,  s.  82,  no  scrutiny  shall 
be  allowed  by  or  before  any  returning  officer.  A 
declaration  alleged  that  plaintiff  offered  his  vote 
for  choosing  a  burgess,  but  that  defendant,  a  re- 
turning officer,  ordered  and  allowed  a  scrutiny, 
and  adjudged  and  determined,  after  such  scrutiny, 
that  plaintiff  was  not  then  entitled  to  give  his 
vote;  whereby  the  plaintiff  was  not  only  delayed 
in  the  exercise  of  the  privilege,  but  was  then 
wholly  deprived  of  his  privilege,  and  a  burgess 
was  elected  without  any  vote  of  the  plaintiff: — 
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Held,  first,  that  the  words  after  the  "  whereby," 
were  a  sufficient  averment  of  matter  of  fact,  and 
were  not  merely  an  inference  drawn  from  prece- 
ding allegations.  Ib. 

Held,  secondly,  that  the  matter  of  fact  so 
averred  showed  a  sufficient  injury  and  damage, 
and  which  might  have  resulted  from  holding  the 
scrutiny.  Ib. 

In  case  against  a  returning  officer  for  refusing 
to  admit  the  plaintiff's  vote  at  an  election  of  a 
borough  member,  the  first  count,  after  stating  the 
writ  and  precept  for  the  election,  alleged  that  the 
plaintiff  was  a  burgess,  that  his  name  was  on  the 
register  of  voters,  that  he  tendered  his  vote  for 
one  of  the  candidates,  and  answered  in  the  affir- 
mative the  questions  authorized  by  the  6  &7  Viet. 
c.  18,  s.  81,  to  be  put  by  the  returning  officer,  and 
was  ready  and  offered  to  take  the  oath  prescribed 
by  sect.  82;  but  that  the  defendant,  being  return- 
ing officer,  wrongfully,  fraudulently,  and  wilfully 
intending  to  injure  the  plaintiff,  and  to  hinder  and 
disappoint  him  of  his  privilege  of  and  in  the  pre- 
mises, refused  to  permit  the  plaintiff  to  give  his 
vote,  or  allow  the  same  to  be  entered  and  re- 
corded, and  a  burgess  was  elected,  the  plaintiff 
being  so  excluded  from  giving  his  vote.  To  this 
count,  the  defendant  pleaded  that  the  plaintiff  was 
not  a  burgess  of  the  borough  duly  qualified  or  en- 
titled to  vote  in  or  at  the  election  therein  men- 
tioned: — Held,  that  the  plea  was  bad  for  ambi- 
guity. Pryce  v.  Belcher,  4  Dowl.  &  L.  238;  3  C. 
B.58;  11  Jur.  675. 

The  second  count,  after  stating  the  writ  and  pre- 
cept, and  that  the  plaintiff  was  a  burgess  and  on  the 
register,  proceeded  to  allege,  that  he  tendered  his 
vote  for  one  of  the  candidates ;  that  it  was  the 
duty  of  the  defendant,  so  being  such  returning 
officer,  to  allow  such  vote  to  be  entered  and  re- 
corded and  cast  up  in  the  poll-books  ;  that  he  was 
requested  so  to  do  ;  but  that  he,  contriving,  and 
wrongfully  and  fraudulently  and  willfully  and  ma- 
liciously intending  to  injure  and  damnify  the  plain- 
tiff, and  to  hinder  and  disappoint  and  deprive  him 
of  the  benefit  of  his  right  and  privilege  aforesaid, 
instead  of  entering  and  recording  the  plaintiff's 
vote  in  the  poll-books,  to  the  end  and  intent  afore- 
said, refused  so  to  receive  the  same,  or  to  admit 
and  allow  the  same  to  be  so  entered  and  recorded, 
to  the  end  and  intent  aforesaid  ;  but,  on  the  con- 
trary thereof,  caused  the  vote  of  the  plaintiff  to  be 
entered  in  the  column  of  votes  tendered  in  the 
poll-books,  and  at  the  close  of  the  poll  refused  to 
reckon,  include,  and  cast  up,  and  did  not  reckon, 
&c.  the  plaintiff's  vote  among  the  votes  given  for 
that  candidate,  whereby  the  plaintiff  was  deprived 
of  the  benefit  of  his  right  to  vote  at  that  election  : 
— Semble,  that  the  count  disclosed  a  prima  facie 
cause  of  action.  Ib. 

The  third  count,  after  stating  the  writ  and  pre- 
cept, that  the  plaintiff  was  a  burgess  and  on  the 
register,  and  that  he  tendered  his  vote,  alleged, 
that  it  was  the  duty  of  the  defendant,  as  returning 
officer,  to  enter  the  vote  on  the  poll-books  without 
entering  into  or  allowing  a  scrutiny  ;  but  that  the  de- 
fendant, knowing  the  premises,  but  contriving,  and 
wrongfully,  fraudulently,  wilfully,  and  maliciously 
intending  to  injure  and  damnify  the  plaintiff,  and 
to  delay  him  in  the  exercise  of  his  privilege  of 
voting,  and  deprive  him  of  the  benefit  of  his  saie 
privilege,  wrongfully  ordered  and  allowed  a  scru- 
tiny to  be  held  with  rcg.-ird  to  the  plaintiff's  vote, 
and  his  right  and  qualification  to  vote,  and  wrong- 
fully took  upon  himself  to  adjudge  and  determine, 
at  and  after  such  scrutiny  so  ordered  and  allowed, 
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that  the  plaintiff  was  not  entitled  to  give,  and  had 
no  qualification  enabling  him  to  give,  his  vote  at 
that  election;  whereby  the  plaintiff  was  delayed, 
hindered,  and  obstructed  in  the  exercise  of  his 
said  privilege  of  voting,  and  a  burgess  was  elected 
for  that  parliament,  the  plaintiff's  vote  being  so 
hindered  and  obstructed,  &c.: — Held,  that  this 
count  also  disclosed  a  prima  facie  cause  of  action, 
inasmuch  as  it  was  possible  that  the  delay  arising 
from  the  holding  of  a  scrutiny  (which  is  prohibited 
by  the  6  &  7  Viet.  c.  18,  s.  82)  might  have  had  the 
effect  of  preventing  the  plaintiff  from  exercising 
his  right  of  voting,  and,  if  so,  that  the  action 
•would  be  maintainable,  the  act  of  the  defendant 
being  wrongful,  and  having  caused  a  particular 
damage  to  the  plaintiff.  Ib. 

Held,  also,  that  the  words  subsequent  to  the 
per  quod  amounted  to  an  averment  of  matter  of 
fact,  and  were  not  mere  matter  of  legal  inference 
from  the  preceding  allegation.  Ib. 

Plaintiff  was  on  the  register  of  voters  for  the 
borough  of  A.,  and  tendered  his  vote  for  one  of 
the  candidates  at  a  contested  election  for  a  mem- 
ber to  serve  in  Parliament  for  that  borough ;  the 
returning  officer,  mistaking  the  duty  required  of 
him  by  sect.  81  of  6  &  7  Viet.  c.  18,  allowed  a 
scrutiny  upon,  and  finally  refused  to  receive  and 
record,  the  plaintiff's  vote.  The  plaintiff  had 
ceased  to  reside  at  A.,  or  within  seven  miles 
thereof,  for  some  time  before  the  election,  and 
was,  therefore,  not  entitled  to  vote  under  the 
79th  section  of  the  same  act.  In  an  action  on  the 
case  against  the  returning  officer — Held,  that  a 
person  on  the  register  of  voters,  but  having  lost 
his  right  to  vote  by  the  provisions  of  6  &  7  Viet. 
c.  18,  s.  79,  cannot  recover  damages  against  a 
returning  officer  (no  malice  existing)  for  refusing 
to  receive  his  vote  at  the  poll.  Id.  16  ;  16  Law  J., 
C.P.,  264. 

Semble,  in  such  case  the  returning  officer  might 
be  prosecuted  for  the  breach  of  a  public  duty.  Ib. 

Description  of  Voter's  Qualification.] — A  party, 
whose  name  appeared  on  the  register  for  a  county, 
was  objected  to,  on  the  ground  that  the  property 
was  not  sufficiently  described  therein  for  the  pur- 
pose of  being  identified.  The  barrister  having 
decided  that  the  description  was  sufficient,  the 
Court  declined  to  interfere.  Wood,  App.,  Willes- 
den  (Overseers),  Resp.,  2  C.  B.  15  ;  1  Pig.  &  Rod. 
216;  1  Lut.  Reg.  Cas.  314;  1  Bar.  &  Arn.  527; 
15  Law  J.,  N.  S.,  C.  P.,  41. 

An  objection  to  the  sufficiency  of  the  descrip- 
tion of  a  voter's  place  of  abode,  described  as 
"  The  Grove,  Masdron,  in  this  parish,"  Masdron 
being  in  the  parish  mentioned  in  the  heading  of 
that  part  of  the  register,  was  abandoned.  Ib. 

The  description  of  the  nature  of  a  qualification 
to  vote  for  a  borough  as  "  part  of  a  house"  is 
sufficient.  Judson,  App.,  Luckett,  Resp.,  2  C.  B. 
197;  1  Bar.  &  Arn.  707;  1  Lut.  Reg.  Cas.  490; 
1  Pig.  &  Rod.  300  ;  15  Law  J.,  N.  S.,  C.  P.,  163 ; 
10  Jur.  252. 

Description  of  Voter's  Place  of  Abode.} — In  a 
register  of  county  voters,  the  place  of  abode  of  a 
voter  is  only  required  to  be  stated  where  he  has 
one  in  the  United  Kingdom.  Walker,  App., 
Payne,  Resp.,  1  Bar.  &  Arn.  541;  2  C.  B.  12; 
1  Pig.  &  Rod.  207;  1  Lut.  Reg.  Cas.  324;  15  Law 
J.,N.  S.,  C.  P.,38. 

Travelling  abroad  is  a  sufficient  description  in 
the  column  marked  "  place  of  abode."  Ib. 

The  place  of  abode  of  a  voter  is  no  part  of  his 


qualification.  Luckett,  App.,  Knowles,  Resp., 
1  Bar.  &  Arn.  730;  2  C.  B.  187;  1  Lut.  Reg.  Cas. 
451;  1  Pig.  &  Rod.  257;  15  Law  J.,  N.  S.,  C.  P., 
87;  10  Jur.  99. 

A  voter's  place  of  abode  was  described  in  the 
list  of  voters  for  the  city  of  London  as  "Green- 
wich," whereas  his  true  place  of  abode  was 
"Queen-square,  Bloomsbury:"  both  of  these  places 
are  within  seven  miles  of  the  city  of  London:— 
Held,  that  this  statement  of  the  place  of  abode 
was  an  inaccurate  description,  which,  under  the 
40th  section  of  the  6  Viet.  c.  18,  the  revising  bar- 
rister had  power  to  correct.  Ib. 

Borough  Franchise.]  — What  is  the  "  clear  yearly 
value"  of  premises,  under  stat.  2  Will.  4,  c.  45, 
s.  27,  is  a  question  of  fact  for  the  revising  barrister, 
and  with  his  decision  the  Court  of  Common  Pleas 
will  not  interfere.  Coagan  or  Coogan,  App., 
Luckett,  Resp.,  1  Bar.  &  Arn.  716;  1  Pig.  &  Rod. 
294;  1  Lut.  Reg.  Cas.  447;  2  C.  B.  182;  15  Law 
J.,  N.  S.,  C.  P.,  159  ;  10  Jur.  141. 

But  semble,  per  Erie  J.,  that  the  fair  test  of  clear 
yearly  value  is  wrhat  the  premises  would  let  for  to 
a  tenant,  deducting  the  charges  to  which  a  tenant 
would  be  fairly  liable  in  respect  thereof.  Ib. 

The  proper  criterion  of  clear  yearly  value  within 
the  2  Will.  4,  c.  45,  s.  27,  is  the  fair  annual  rent, 
without  making  any  deduction  on  account  of  re- 
pairs or  insurance.  Colvill,  App.,  Wood  and  others, 
Chatham  (Overseers),  Resp.,  2  C.  B.  210  ;  1  Bar.  & 
Arn.  721;  1  Lut.  Reg.  Cas.  483  ;  1  Pig.  &  Rod.  305  ; 
15  Law  J.,  N.  S.,  C.  P.,  160  ;  10  Jur.  336. 

A.,  B.,  C.,  D.,  and  E.  were  the  lessees  of  a 
house,  and  alone  were  liable  for  the  rent  thereof. 
They  were,  however,  members  of  an  association, 
out  of  the  funds  of  which  the  rent  was,  in  fact, 
paid,  and  whose  servants,  also  paid  out  of  the  said 
fund,  had  charge  of  the  premises,  which  were  used 
for  the  purposes  of  the  association.  Various  mem- 
bers of  the  association  transacted  the  business  of 
the  association  upon  the  said  premises,  and  each 
of  the  lessees,  when  in  London,  frequented  the 
premises,  and  transacted  there  the  business  of  the 
association,  and  partly  their  own  affairs.  Upon^ 
these  facts, — Held,  that  the  revising  barrister  was 
justified  in  finding  thatthese  lessees  occupied  "as 
tenants,"  within  the  meaning  of  the  27th  section 
of  the  Reform  Act.  Lockett  or  Luckett,  App., 
Bright,  Resp.,  1  Bar.  &  Arn.  737;  2  C.  B.  193; 
1  Lut.  Reg.  Cas.  456;  1  Pig.  &  Rod.  254;  15  Law 
J.,  N.  S.,  C.P.,  85;  10  Jur.  75. 

In  a  borough,  where,  before  the  passing  of  the 
Reform  Act,  the  right  of  voting  according  to  the 
usages  and  customs  thereof  was  in  inhabitants  pay- 
ing scot  and  lot,  B.,  being  such  inhabitant,  had 
been  omitted  from  the  register  in  1845,  in  conse- 
quence of  the  rates  due  from  him  on  the  31st  July 
in  that  year  not  having  been  paid.  At  the  regis- 
tration in  the  following  year,  the  whole  of  the  rates 
then  due  having  been  paid,  B.  claimed  to  be  regis- 
tered, and  the  barrister  allowed  the  claim  : — Held, 
that  such  decision  was  right.  Nick,  App.,  Field, 
Resp.,  10  Jur.  1088— C.  P. 

A  rent-charge,  originally  created  in  1838,  was 
conveyed,  by  deed,  bearing  date  the  19th  January, 
1846,  to  trustees,  for  the  use  of  A.  and  others,  but 
no  payment  was  made  to  them  in  respect  thereof 
until  the  29th  April,  when  the  first  half-year's  in- 
terest, having  previously  become  due,  was  paid  : — 
Held,  that  there  was  no  such  actual  possession  or 
receipt  of  the  rents  and  profits  of  the  rent-charge 
for  six  calendar  months  previous  to  the  last  day  of 
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July  as  would  entitle  A.  to  be  registered  in  respect 
thereof  under  the  26th  section  of  the  Reform  Act. 
Hayden,  App.,  Tiver ton  (Over seers),  Resp.,  10  Jur. 
950. 

The  words  "  actual  possession"  in  the  2  Will.  4, 
c.  45,  s.  26,  mean  a  possession  in  fact  as  contra- 
distinguished from  a  possession  in  law.  Murray, 
App.,  Thornley,  Resp.,  2  C.  B.  217;  1  Pig.  &  Rod. 
336  ;  1  Lut.  Reg.  Cas.  496 ;  15  Law  J.,  N.  S.,  C. 
P.,  155. 

Therefore  a  grantee  of  a  rent-charge  is  not  en- 
titled to  be  registered  unless  he  has  been  in  the 
actual  receipt  of  it  for  six  months  before  the  last 
day  of  July.  Ib. 

A  party  entitled  before  the  passing  of  the  2  Will. 
4,  c.  45,  to  vote  as  an  inhabitant  householder  pay- 
ing scot  and  lot,  does  not  by  the  33d  section  of 
that  act  lose  his  qualification  by  having  omitted 
for  one  year  to  pay  his  rates  before  the  last  day  of 
July.  Nicks,  App.,  Field,  Resp.,  4  C.  B.  63 ; 
1  Lut.  Reg.  Cas.  566 ;  16  Law  J.,  C.  P.,  61. 

A  rent-charge  which  had  been  originally  created 
in  1S38,  payable  quarterly,  and  which  had  been 
regularly  paid  to  the  grantee  up  to  the  29th  Sep- 
tember, 1S45,  was  by  him  assigned  on  the  19th 
January,  1846,  to  A.,  B.,  and  C.,  in  trust  for  them- 
selves, D.,  and  others.  The  first  payment  of  the 
rent  after  the  assignment  was  on  the  29th  April 
following: — Held,  that  D.  was  not  entitled  to  be 
registered  in  respect  of  his  having  been  six  months 
in  actual  possession  of  the  rent-charge,  within  the 
meaning  of  stat.  2  Will.  4,  c.  45,  s.  26.  Hayden, 
App.,  Tiverton  (Overseers),  Resp.,  1  Lut.  Reg.  Cas. 
510  ;  4  C.  B.  1;  16  Law  J.,  C.  P.,  88- 

Before  the  passing  of  the  Reform  Act,  the  right 
of  voting  in  the  borough  of  M.  was  in  the  "capi- 
tal burgesses."  In  the  corporation  of  that  borough 
there  are  four  classes,  viz.  first,  capital  burgesses  ; 
secondly,  assistant  burgesses  ;  thirdly,  landowners  ; 
fourthly,  free  burgesses,  or  commoners.  The  pro- 
cess by  which  a  party  becomes  a  capital  burgess 
is  as  follows  : — The  senior  free  burgess  becomes  a 
landowner  upon  a  vacancy  occurring,  and  in  like 
manner  a  landowner  becomes  an  assistant  bur- 
gess ;  but  where  a  vacancy  occurs  amongst  the 
capital  burgesses,  the  majority  of  such  body  elect 
one  of  the  assistant  burgesses,  without  regard  to 
seniority.  Where,  under  such  circumstances,  A. 
was  elected  a  capital  burgess,  he  having  been 
originally  admitted  a  free  burgess  in  respect  of 
birth  : — Held,  that  his  right  to  vote  was  not  taken 
away  by  the  proviso  in  the  32d  section  of  the  Re- 
form Act,  which  enacts,  that  "  no  person  who 
shall  have  been  elected,  made,  or  admitted  a  bur- 
gess or  freeman  since  the  1st  March,  1831,  other- 
wise than  in  respect  of  birth  or  servitude,  or  who 
shall  hereafter  be  elected,  made,  or  admitted  a 
freeman  otherwise  than  in  respect  of  birth  or  servi- 
tude, shall  be  entitled  to  vote,  &c.  Gale,  App., 
Chubb,  Resp.,  1  Lut.  Reg.  Cas.  544;  11  Jur.  22; 
4  C.  B.  41;  16  Law  J.,  C.  P.,  54. 

The  appellant  occupied  a  house  and  shop  sepa- 
rated from  each  other  by  a  yard  inclosed  all  round, 
save  but  for  an  open  passage,  communicating  with 
the  street: — Held,  that  such  house  and  shop  were 
not  within  the  same  curtilage,  and  therefore  could 
not  be  joined  together  so  as  to  constitute  one  en- 
tire qualification,  within  the  meaning  of  27th  sect, 
of  the  Reform  Act.  Powell,  App.,  Price  or  Pace, 
Resp.,  1  Lut.  Reg.  Cas.  586;  4  C.  B.  105;  11  Jur. 
475;  16  Law  J.,  C.  P.,  139. 

An  occupier,  at  a  sufficient  rent  to  give  a  vote, 
of  a  floor  or  counting-house,  with  au  exclusive 


right  thereto,  is  entitled  to  be  registered  as  a  voter 
in  respect  of  such  occupation,  although  the  land- 
lord uses  part  of  the  house  as  a  shop,  and  has  a 
key  of  the  outer  door  in  common  with  such  occu- 
pier, or  keeps  a  servant  to  reside  on  the  premises 
for  its  protection  and  the  accommodation  of  the 
occupier,  to  Jet  him  in  and  out  when  the  outer  door 
is  closed  ,  if  the  landlord  does  not  live  in  the 
house  in  the  capacity  of  master,  and  have  a  con- 
trol as  such  over  the  part  occupied  by  such  occu- 
pier. Toms,  App.,  Luckett,  Resp.;  S.  P.,  Downing, 
App.,  Luckett,  Resp.,  11  Jur.  993— C.  P. 

An  apartment  or  floor  of  a  house  is  a  building 
within  the  2  Will.  4,  c.  45,  s.  27.  76. 

A  shed  stood  against  the  paling  of  a  wharf,  its 
roof  was  formed  of  tarpaulin,  supported  by  six 
posts  put  into  the  ground,  and  one  of  its  sides 
was  boarded  up.  The  shed  was  used  for  pur- 
poses connected  with  the  occupation  of  the  wharf, 
and  one  M.  was  allowed  by  the  occupier  to  put 
hoops  and  poles  into  it,  paying  wharfage  for  the 
use  of  it.  The  revising  barrister  found  that  the 
shed  was  a  building  within  the  2  Will.  4,  c.  45, 
s.  27  : — Held,  that  there  was  nothing  in  the  cir- 
cumstances above  stated  to  prevent  its  being  such 
building.  Watson,  App.,  Cotton,  Resp.,  11  Jur. 
1106— C.  P. 

The  voter's  qualification  consisted  in  the  suc- 
cessive occupation  of  two  houses  in  C.  and  B., 
both  within  the  borough.  The  list  described  the 
qualification  to  be  "  house  in  succession,"  and 
stated  the  property  to  be  situate  in  B.: — Held, 
that  the  revising  barrister  had  no  power  under  the 
6  &  7  Viet.  c.  18,  s.  40,  to  amend  the  list,  by  de- 
scribing the  property  to  be  situate  in  C.  as  well  as 
B.  Onions,  App.,  Dowdier,  Resp.,  11  Jur.  1041 
— C.P. 

A.  occupied,  as  a  counting-house,  a  room  in  a 
house,  the  landlord  of  which  also  had  a  counting- 
house  there,  but  did  not  reside  there.  There  was 
an  outer-door,  which  was  locked  at  night.  A.  had 
no  key  of  this  door,  nor  was  there  any  keyhole  on 
the  outside.  A  person  employed  and  paid  by  the 
landlord  lived  in  the  house  for  the  purpose  of  pro- 
tecting the  premises  and  letting  in  the  several 
tenants  when  the  outer-door  was  closed  : — Held, 
that  A.  was  tenant  of  a  counting-house,  within 
the  2  Will.  4,  c.  45,  s.  27.  Downing,  App., 
Luckett,  Resp.,  5  C.  B.  40;  2  Lut.  Reg.  Cas.  33; 
17  L.  J.,  C.  P.,  31. 

The  respondent,  subsequently  to  the  date  of 
letters-patent,  whereby  was  granted  to  him  the 
custody  of  all  the  estate,  real  and  personal,  of  a 
lunatic,  entered  upon  the  occupation  of  certain 
farms  of  the  lunatic  as  they  were  quitted  by  the 
former  tenants,  and  received  the  produce  to  his 
own  use  and  benefit.  In  his  annual  account, 
passed  before  the  Master  in  Chancery,  in  July, 
1847,  he  entered  himself  in  the  column  of  (4e 
tenants;  and  in  the  column  of  rent  due  at  Laoy- 
day,  1846,  he  inserted  opposite  his  name  the  sum 
of  393/.,  and  in  the  column  of  rent  he  entered 
this  sum  as  received  : — Held,  that  he  did  not  oc- 
cupy the  land  as  tenant,  so  as  to  be  entitled  to 
vote,  under  2  Will.  4,  c.  45,  s.  20.  Burton,  App., 
Langham,  Resp.,  5  C.  B.  92 ;  2  Lut.  Reg.  Cas.  78  ; 
12  Jur.  631;  17  L.  J.,  C.  P.,  253. 

One  who  has  the  exclusive  occupation  of  apart- 
ments in  a  house,  at  a  rent,  having  a  key  of  the 
outer-door,  and  free  and  uncontrolled  access  there- 
to at  all  times — the  landlord  occupying  a  portion 
of  the  premises,  but  not  residing  therein  —  is  en- 
titled to  be  registered  as  tenant  of  a  building, 
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within  the  2  Will.  4,  c.  45,  s.  27,  (dubitante  Wil- 
liams, J.)  Toms,  App.,  Luckett,  Resp.,  5  C.  B.  ti  ; 
2  Lut.  Reg.  Cas.  19  ;  17  L.  J-,  C.  P.,  27. 

A  shed  was  described  by  the  revising  barrister 
as    standing    against   a    wooden    paling,    but   not 
fastened  thereto;  six   posts  put  into  the    ground 
support  a  tarpauling  which  forms  the  roof;  one  c 
the  sides  is  boarded  up  with  boards  nailed  to  the 
posts  :  the  shed  is  used  to  put  barrows,  posts,  £c. 
into,  and  wharfage   is  paid   for   the   use  of  it : 
Held,  that  the  shed  so  described  is  a  warehouse  o 
other  building,  within  the  27th  section  of  the  Re- 
form Act.     Watson,  APP.,  Cotton,  Resp.,  5  C.  B. 
51  ;  2  Lut.  Reg.  Cas.  53  ;  17  L.  J.,  C.  P.,  68. 

Amendment  of  Statement  of  Qualification  in  List.} 
—The  6  &  7  Viet.  c.  18,  s.  40,  empowers  the  re- 
visin<r  barrister  to  insert  the  qualification  of  a  voter 
in  the  list,  where  it  has  been  wholly  omitted,  or  to 
amend  the  description  where  it  is  insufficiently 
stated,  but  it  does  not  authorize  him  to  amend  a 
qualification  imperfectly  stated,  by  adding  a  new 
qualification.  Onions,  App.,  Bawdier,  Resp.,  5  t. 
B.  65;  2  Lut.  Reg.  Cas.  59. 

In  a  list  of  borough  voters,  the  qualification  of 


premises)  and  that  of  another  party,  who  was  rated 
for  other  premises,  but  without  any  bracket  or 
other  connecting  mark,  and  without  any  particular 
premises  or  amount  of  rating  being  carried  out  in 
the  several  columns  referring  to  such  particulars: 
Held,  that  A.  was  duly  rated  in  respect  of  the  pre- 
mises he  occupied.  Pariehte,  App.,  Luckett,  Resp., 
1  Pig  &  Rod.  250;  1  Lut.  Reg.  Cas.  441;  2  C.  B. 
177  °  1  Bar.  &  Am.  700 ;  15  Law  J.,  N.  S.,  C.  P., 
83;  10  Jur.  115. 

When  the  above  case  was  before  the  revising 
barrister,  one  of  the  parochial  officers  stated  that 
the  name  had  been  so  placed  upon  the  rate  in 
consequence  of  the  claim  so  made  by  the  appel- 
lant, but  without  any  intention  to  rate  him  for  any- 
thing : — Held,  that  such  evidence  was  inadmissi- 
ble,"and  should,  therefore,  have  been  rejected  by 
the  revising  barrister.  Ib. 

A.,  the  occupier  of  a  house  No.  3,  in  G.-lane, 
was  rated  in  respect  of  No.  4,  by  mistake.  He 
occupied  the  premises  No.  3  under  an  agreement 
with  his  landlord  that  the  latter  should  pay  the 
rates.  His  landlord  had  called  upon  him  to  pay, 
and  he  had  paid  all  the  rent  due  in  respect  of  the 


in   a  i»  «<"***"  *"*&•  * 

the  appellant  was  described  in  the  third  column 
as  "  house  in  succession,"  and,  in  the  fourth,  to 
be  situate  in  Butcher-row.  It  appeared  that  the 
qualification  in  truth  consisted  of  the  successive 
occupation  by  the  party  of  two  houses,  one  in 
Butcher-row,  the  other  in  Coleham,  in  the  same 
borough;  and  the  revising  barrister  was  called 
upon  to  amend  the  description  by  adding  an  "  s" 
to  the  word  "house"  in  the  third  column,  and  in- 
serting "Coleham"  in  the  fourth,  which  he  de- 
clined to  do: — Held,  that  the  proposed  amend- 
ment was  not  one  which  it  was  competent  to  the 
revising  barrister  to  make.  Ib. 

Freeman  and  Liveryman.} — The  proviso  in  the 
32d  section  of  the  Reform  Act,  which  excludes 
freemen  and  liverymen  from  voting  in  certain 
cases,  does  not  apply  to  freemen  and  liverymen  of 
the  city  of  London.  Croucher,  App.,  Browne, 
Resp.,  1  Pig.  &  Rod.  236;  1  Bar.  &  Am.  621; 
2  C.  B.  97;  1  Lut.  Reg.  Cas.  388;  15  Law  J., 
N.  S.,  C.P.,  74;  10  Jur.  184. 

Therefore,  where  such  a  freeman  and  liveryman 
has  been  admitted  a  freeman  since  the  1st  March, 
1831,  and  otherwise  than  in  respect  of  birth  or 
servitude: — Held,  that  he  was  not  disqualified 
from  voting  or  from  being  registered.  Ib. 

Borough  Franchise — Rating.] — A  rate  is  not  a 
complete  and  valid  rate  until  allowance  and  pub- 
lication. Bushell,  App.,  Luckett,  Resp.,  2  C.  B. 
Ill;  1  Lut.  Reg.  Cas.  398;  1  Bar.  &  Am.  635; 
1  Pig.  &  Rod.  260;  15  Law  J.,  N.  S.,  C.  P.,  89; 
10  Jur.  113. 


I 


A  rate  was  made  on  the  28th  of  September, 
A,  and  purported  to  be  made  for  thirteen  weeks 
the  16th  of  September  to  the  16th  of  Decem- 
ber. A  new  rate  was  made  on  the  23d  of  Decem- 
ber, 1844,  allowed  on  the  3d  of  January,  1845, 
and  published  on  the  5th — Held,  that  a  claim  un- 
der the  2  Will.  4,  c.  45,  s.  30,  made  on  the  27th 
of  December,  to  be  put  upon  the  rate  for  the  time 
being,  was  a  claim  to  be  put  on  the  rate  made  in 
September.  Ib. 

A.,  the  tenant  and  occupier  of  a  house,  being 
omitted  from  the  rate  by  the  overseer,  sent  in  a 
claim  to  be  rated  in  respect  thereof.  His  name 
was  thereupon  inserted,  as  an  interlineation,  upon 
the  rate,  between  the  name  of  his  landlord  (who 
had  always  hitherto  been  rated  in  respect  of  the 


said  house,  and  the  landlord  had  been  called  upon 
to  pay  and  had  paid  all  poor  rates  due  in  respect 
thereof: — Held,  under  these  circumstances,  that 
A.  had  been  rated  and  had  paid  the  rates  in  re- 
spect of  No.  3.  Cooke,  App.,  Luckett,  Resp.,  1  Lut. 
Rea.  Cas.  432 ;  1  Pig.  &  Rod.  241;  2  C.  B.  168  ; 
1  Bar.  &  Am.  647;  15  Law  J.,  N.  S.,  C.  P.,  78; 
10  Jur.  116. 

Held,  that  the  insertion  of  a  party's  name  in  a 
rate,  in  respect  of  certain  premises,  is  a  sufficient 
calling  upon  him  to  pay  such  rate,  within  the 
meaning  of  the  75th  section  of  the  6  Viet.  c.  18.  Ib. 
Where  a  person's  name  had  been  inserted  in  all 
the  requisite  rates  under  that  of  his  landlord,  but 
nothing  was  carried  out  against  the  person's  name, 
nor  was  it  connected  with  that  of  the  landlord  by 
bracket  or  otherwise  in  the  rate  book — Held,  that 
such  person  was  sufficiently  rated.  Judson,  App., 
Luckett,  Resp.,  1  Bar.  &  Am.  707;  1  Lut.  Reg.  Cas. 
490;  1  Pig.  &  Rod.  300;  2  C.  B.  197;  15  Law  J., 
N.  S.,  C.  P.,  163;  8  Jur.  252. 

An  occupier,  claiming  to  be  rated  under  the 
provisions  of  the  30th  section  of  the  Reform  Act, 
called  upon  the  overseer,  and  asked  him  whether 
there  were  any  rates  due,  and  said,  "  if  there  are 
I  am  prepared  to  pay  them."  The  overseer  re- 
plied, "I  will  see  to  it."  The  occupier  never 
made  any  further  inquiry,  and  never  heard  again 
upon  the  subject.  At  the  time  of  his  calling  he 
had  money  in  his  pocket  sufficient  to  pay  the  rates  : 
Held,  that  this  did  not  amount  to  a  "tendering" 
of  the  rates,  within  the  meaning  of  the  30th  sec- 
tion. Bishop,  App.,  Smedley,  Resp.,  1  Bar.  &  Am. 
614;  1  Pig.  &  Rod.  233;  1  Lut.  Reg.  Cas.  384; 
2  C.  B.  90;  15  Law  J.,  N.  S.,  C.  P.,  73;  10  Jur. 
2G9. 


Notice  of  Objections.] — In  a  notice  of  objection, 
the  objector  described  himself  as  of  "No.  398, 
High-street,  Cheltenham,  on  the  register  of  voters 
for  the  parish  of  Cirencester."  On  the  register  so 
referred  to,  the  objector  was  described  as  of 
"Cheltenham"  only: — Held,  that  the  notice  was 
sufficient.  Pruen,  App.,  Cox,  Resp.,  2  C.  B.  1; 
1  Bar.  &  Am.  514;  1  Lut.&eg.  Cas.  304  ;  1  Pig.  & 
Rod.  214;  15  Law  J.,  N.  S.,  C.  P.,  17. 

A  notice  of  objection  delivered  to  the  overseers 
under  6  &  7  Viet.  c.  18,  s.  17,  sched.  (B.)  No.  10, 
where  there  are  more  lists  than  one  made  out  by 
the  overseers,  must  specify  the  particular  list  to 
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which  the  objection  refers.  Barton,  App.,  Ash- 
ley, Rcsp.,  2  C.  B.  4;  1  Bar.'&  Am.  518;  1  Pig. 
&  Rod.  203 ;  1  Lut.  Reg.  Cas.  307  ;  15  Law  J.,  N. 
S.,  C.  P.,  36. 

A  party  whose  name  was  on  the  list  of  voters 
for  the  parish  of  F.  A.,  his  place  of  abode  being 
there  described  as  "  F  .-street,"  there  being  no 
other  person  of  the  same  name  on  the  list,  served 
a  notice  of  objection,  in  which  he  signed  himself 
as  of  the  parish  of  F.  A.,  on  the  list  of  voters  for 
the  parish  of  F.  A.: — Held,  sufficient.  Wills, 
App.,Adey,  Resp.,  1  Bar.  &  Arn.  782  ;  2  C.  B.  246  ; 
1  Lut.  Reg.  Cas.  481;  1  Pig.  &  Rod.  336 ;  15  Law 
J.,  N.  S.,  C.  P.,  205. 

Sending  a  notice  of  objection  to  the  party  ob- 
jected to  by  the  post,  pursuant  to  the  directions  of 
the  6  &  7  Viet.  c.  18,  s.  100,  is  a  sufficient  substi- 
tute for  giving  the  notice  to  the  party,  or  leaving 
it  at  his  place  of  abode  as  required  by  s.  7.  Bishop, 
App.,  Helps,  Resp.,  2  C.  B.  45;  1  Bar.  &  Arn.  572 ; 
1  Pig.  &  Rod.  220  ;  1  Lut.  Reg.  Cas.  353  ;  15  Law 
J.,  N.  S.,  C.  P. ,43. 

Where,  therefore,  a  notice  was  posted,  under 
s.  100,  in  sufficient  time  to  reach  the  party,  accord- 
ing to  the  ordinary  course  of  post,  on  the  29th 
of  August, — Held,  that  such  service  was  sufficient, 
notwithstanding  that  the  actual  delivery  was  acci- 
dentally delayed  until  the  27th.  Ib. 

Held,  secondly,  that  the  provisions  of  s.  100  are 
equally  applicable  to  notices  to  overseers,  directed 
to  their  usual  places  of  abode  as  provided  by  s.  101. 
Ib. 

A  notice  of  objection  sent  by  post,  so  that  it 
would,  in  the  ordinary  course  of  the  post,  be  de- 
livered on  a  Sunday,  is  nevertheless  well  served. 
Colville,  App.,  Lewis  or  Rochester  (Town  Clerk}, 
Resp.,  2  C.  B.  60  ;  1  Bar.  &  Arn.  608 ;  1  Lut.  Reg. 
Cas.  380. 

Sending  a  notice  of  objection  to  the  party  ob- 
jected to  by  the  post,  pursuant  to  the  directions 
of  the  6  &  7  Viet.  c.  18,  s.  100,  is  a  sufficient  sub- 
stitute for  giving  the  notice  to  the  party  or  leaving 
it  at  his  place  of  abode,  as  required  by  sect.  7. 
Hickton,  App.,  Antrobus,  Resp.,  2  C.  B.  82  ;  1  Lut. 
Reg.  Cas.  363. 

Where,  by  the  ordinary  course  of  post,  the  no- 
tice of  objection,  required  to  be  given  by  the  6  Viet. 
c.  18,  s.  7,  would  reach  the  voter  in  time,  the  pro- 
duction of  the  stamped  duplicate  of  such  notice  is 
sufficient  to  entitle  the  objector  to  call  upon  the 
voter  to  prove  his  right  to  be  registered,  although, 
in  fact,  the  notice  of  objection  was  not  delivered 
until  after  the  25th  of  August.  Bishop,  App.,  Cox, 
Resp.,  1  Lut.  Reg.  Cas.  363;  lOJur.  16— C.  P. 

A  notice  of  objection  against  the  name  of  a  per- 
son being  retained  on  the  list  of  voters  for  a 
borough,  which  notice  was  signed  by  him  as  ob- 
jector, with  the  addition  of  his  true  place  of  abode, 
that  being  another  and  different  place  from  that 
inserted  against  his  name  on  the  list  of  voters, — 
Held,  by  Tindal,  C.  J.,  Coltman,  J.,  and  Erie,  J., 
to  be  sufficient;  by  Maule,  J.,  to  be  insufficient. 
Knowles,  App.,  Brooking,  Resp.,  1  Bar.  &  Arn. 
755;  2  C.  B.  226;  1  Lut.  Reg.  Cas.  461  ;  1  P1R.  & 
Rod.  311;  15  Law  J.,  N.  S.,  C.  P.,  197;  10  Jur. 
289. 

A  notice  of  objection,  given  under  the  17th 
Bection  of  the  6  Viet.  c.  18,  must,  in  the  dating 
thereof,  state  the  year.  If  the  year  be  omitted, 
such  notice  will  be  insufficient.  Beenlen,  App., 
Hockin,  Resp.,  10  Jur.  1059 — C.  P. 

Wbere  the  list  of  persons  entitled  to  vote  in  a 


parish  of  a  borough  was  signed  by  a  majority  of 
the  overseers,  the  service  of  a  notice  of  objection 
upon  an  overseer  of  such  parish  who  had  not 
signed  such  list  was — Held,  nevertheless,  to  be 
sufficient.  Ib. 

A  notice  of  objection,  signed  by  a  person  on  the 
list  of  freemen,  describing  himself  as  being  "on 
the  list  of  voters  for  the  borough  of  L.,"  is  a  bad 
notice;  and  is  not  rendered  valid  by  the  101st 
section  of  the  6  Viet.  c.  18,  which  cures  "  inaccu- 
rate descriptions"  in  certain  cases.  Farrer,  App., 
Edsworth,  Resp.,  10  Jur.  1012— C.  P. 

A  notice  of  objection  under  the  6  &  7  Viet, 
c.  18,  s.  17,  dated  of  the  day  and  month  without 
the  year,  is  insufficient.  Beenlen.  App.,  Hoskin, 
Resp.,  4  C.  B.  19  ;  1  Lut.  Reg.  Ca's.  526;  16  Law 
J.,  C.  P.,  49. 

The  list  of  voters  was  signed  by  three  of  the 
overseers  and  one  of  the  churchwardens,  and  the 
service  of  the  notice  of  objection  was  upon  another 
churchwarden,  who  had  not  signed  the  list : — Held, 
that  the  notice  was  well  served.  Ib. 

In  the  borough  of  Lancaster  the  register  is  com- 
posed of  four  separate  lists  of  names,  comprising 
one  list  for  each  of  the  three  townships  into  which 
the  borough  is  divided,  made  out  by  the  respective 
overseers,  and  a  list  of  freemen  made  out  by  the 
town-clerk.  A  notice  of  objection,  describing  the 
objector,  who  was  on  the  list  of  freemen,  as  being 
on  the  list  of  voters  for  the  borough  of  Lancaster, 
was  held  insufficient,  under  stat.  6  Viet.  c.  18, 
s.  17,  Schedule  (B.),  No.  11.  Edsworth,  App., 
Farrer,  Resp.,  Lut.  Reg.  Cas.  517;  4  C.  B.  9 ; 
16  Law  J.,  C.  P.,  132. 

Held,  also,  that  the  defect  in  the  notice  was 
not  an  inaccurate  description,  and  therefore  was 
not  cured  by  the  101st  section.  Ib. 

It  is  a  matter  of  law  whether  the  notice  of  ob- 
jection sufficiently  points  out  a  place  of  abode  as 
the  abode  of  the  objector,  but  the  sufficiency  of 
such  description  for  the  purpose  of  giving  the 
required  information  is  a  matter  of  fact.  A  no- 
tice of  objection  stated  the  place  of  abode  of  the 
objector  to  be  "  5,  Sherborne-street,  on  the  list 
of  voters  for  the  parish  of  Cheltenham."  The 
notice  was  directed  to  a  voter  described  as  of 
"  1,  Olney-place,"  and  it  objected  to  his  being 
on  the  list  of  voters  for  the  borough  of  Chelten- 
ham. The  revising  Barrister  was  of  opinion  that 
the  notice  of  objection  was  sufficient: — Held,  that 
as  it  could  be  collected  from  the  face  of  the 
notice  that  5,  Sherborne-street,  was  in  Chelten- 
ham, and  that  the  barrister  had  found  the  same 
to  be  sufficient,  the  same  was  a  sufficient  descrip- 
tion of  the  place  of  abode  of  the  objector.  Shel- 
don, App.,  Flatcher,  Resp.,  11  Jur.  949— C.  P. 

In  a  notice  of  objection  to  a  county  voter,  the  ob- 
jector described  himself  as  "J.  B.,  of  '  The  Oaks,' 
on  the  register  of  voters  for  the  parish  of  S.  W." 
In  the  fourth  column  of  the  lists  of  voters  for  that 
parish,  the  objector's  name  appeared,  and  the  de- 
scription of  his  qualification  was  then  stated  as 
"  The  Oaks  ;" — Held,  that  such  notice  of  objec- 
tion and  list  of  voters  could  not  be  coupled  to- 
gether for  the  purpose  of  ascertaining  the  objec- 
tor's place  of  abode  ;  and  that  the  description  as 
of  "  The  Oaks,"  without  stating  any  parish  or 
other  known  locality,  was  insufficient,  and  the  no- 
tice of  objection,  therefore,  bad.  Wollett,  App., 
Davis,  Resp.,  4  C.  B.  115;  1  Lut.  Reg.  Cas.  607; 
11  Jur.  477;  16  Law  J.,  C.  P.,  185. 

The  place  of  abode  of  a  voter  for  a  borough 
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was  in  the  hamlet  of  A.,  but  his  qualifying  pro 
perty,  consisting  of  a  wharf,  was  situate  in  th 
hamlet  of  B.  In  the  list  of  voters  his  place  o 
abode  was  stated  to  be  in  B.,  but  in  point  of  fac 
he  never  did  reside  in  B  : — Held,  that  a  notice  o 
objection  left  at  the  said  wharf  was  improperl 
served.  Allen,  App.,  Greensill,  Resp.,  4  C.  E 
100;  1  Lut.  Reg.  Cas.592;  HJur.  476;  16  Law 
J.,  C.  P.,  142. 

Where  the  agent  of  the  objector  went  to  th 
house  mentioned  in  the  list  of  voters  as  the  plac 
of  abode  of  the  person  objected  to,  between  nin 
and  ten  o'clock  in  the  evening,  and  after  knocking 
several  times  and  receiving  no  answer,  put  the  no 
tice  of  objection  inside  the  usual  entrance-door  o 
the  house,  and  there  left  it;  and  the  barrister  de 
cided  that  the  time  and  mode  of  service  were 
unreasonable — Held,  that  the  service  of  notice  o 
objection  was  not  sufficient.  Watson,  App.,  Pitt 
Resp.,  2  Lut.  Reg.  Cas.  73;  5  C.  B.  77;  12  Jur 
121;  17  L.  J.,  C.  P.,  143. 

Semble,  that  the  sufficiency  of  the  service  was 
a  question  for  the  revising  barrister.  Ib. 

Quaere,  as  to  the  sufficiency  of  the  service  of  a 
notice  of  objection,  by  putting  it  under  the  door 
of  a  house  in  which  the  party  resides,  unless  he 
occupies  the  whole  house.  Ib. 

Where  the  notice  of  objection,  sent  by  the  post, 
had  the  address  of  the  voter  to  whom  it  was  to  be 
sent  written  on  the  outside,  and  the  paper  pro- 
duced as  the  duplicate  contained  only  in  the  inside 
the  address  of  the  voter,  but  omitted  the  external 
direction,  it  was  held  not  to  be  a  duplicate,  within 
the  meaning  of  the  6  Si  7  Viet.  c.  18,  s.  100.  Birch, 
App.,  Edwards,  Resp.,  5  C.  B.  45  ;  2  Lut.  Reg. 
Cas.  37;  12  Jur.  18  ;  17  L.  J.,  C.  P.,  32. 

The  notice  of  objection  sent  by  post  should  have 
an  address  on  the  outside  as  well  as  in.  Ib. 

A  notice  of  objection  to  a  voter  for  a  borough 
was  in  the  following  form: — "To  Mr.  C.  S.,  1, 
Olney-place.  Take  notice,  I  object  to  your  name 
being  retained  on  the  list  of  voters  for  the  borough 
of  Cheltenham.  (Signed.)  J.  F.,  of  No.  5,  Sher- 
borne-street,  on  the  list  of  voters  for  the  parish  of 
Cheltenham  :"— Held,  that  the  description  of  the 
objector's  place  of  abode,  No.  5,  Sherborne-street, 
meant  Sherborne-street,  Cheltenham,  and  was  a 
compliance  with  the  requirements  of  the  17th  sec- 
tion of  the  Registration  Act.  Sheldon,  App 
Flatfher,  Resp.,  2  Lut.  Reg.  Cas.  11;  4  C.  B.  14  • 
17  L.  J.,C.  P.,  35. 

Whether  a  notice  of  objection  designate  on  the 
face  of  it  an  objector's  place  of  abode,  is  a  ques- 
tion of  law.  Ib. 

Whether  such  designation  is  sufficiently  particu- 
lar, is  a  question  of  fact.  Ib. 

Notice  of  Claim.]— In  a  notice  of  claim  to  be  in- 
serted in  a  list  of  voters  for  a  city  or  borough  pur- 
suant to  the  6  &  7  Viet.  c.  IS,  s.  15,  sched.  (B), 
rso.  G,  it  is  enough  to  describe  the  nature  of  the 
qualification  in  the  third  column  of  the  form  as 
'house,"  notwithstanding  the  qualification  in 
reality  consists  in  the  occupation  of  two  houses 
in  immediate  succession,  provided  the  whole 
quahfication  is  accurately  described  in  the  fourth 
column  HitcMns  or  Hutchins,  App.,  Brown, 

S'T'r  P  V5;  '  Bar"  &  Arn'  543  5  ™  Law  J- 

11.    0.3    ^.    f,j    ^(J), 

Ami  semble,  that  at  all  events  the  misdescrip- 
n1'  .  a~y'  1S  amendable  under  sect.  40.  Id., 
Pig,  b  Rod.  209  ;  1  Lut.  Reg.  Cas.  328. 


When  the  20th  of  July  falls  on  a  Sunday,  service 
of  a  notice  of  claim  under  the  6  &  7  Viet.  c.  IS, 
s.  4,  by  leaving  it  at  his  place  of  abode  on  that 
day  is  good  service.  Rawlings,  App.,  West  Derby 
(Overseers),  Resp.,  2  C.  B.  72  ;  1  Bar.  &  Arn.  599  ; 
1  Pig.  &  Rod.  229;  1  Lut.  Reg.  Cas.  373;  15 
Law  J.,  N.  S.,  C.  P.,  70;  10  Jur.  268. 

The  production  of  a  stamped  duplicate  noticeof 
claim  duly  delivered  to  the  postmaster,  and  duly 
directed  to  the  overseers,  pursuant  to  the  6  &  7 
Viet.  c.  18,  ss.  100,  101,  is  sufficient  evidence  of 
the  notice  of  claim  having  been  given  to  the 
overseers,  at  the  place  mentioned  in  such  dupli- 
cate, on  the  day  on  which  such  notice  would,  in 
the  ordinary  course  of  post,  have  been  delivered 
at  such  place,  notwithstanding  its  actual  delivery 
to  the  overseer  is  delayed  until  alter  the  time 
limited  by  the  act  in  consequence  of  pressure  of 
business  at  the  post-office.  Bayley,  App.,  Nant- 
wich  Township  (Overseers'),  Resp.,  2  C.  B.  118; 
1  Bar.  &  Arn.  642 ;  1  Lut.  Reg.  Cas.  363. 

Where  a  voter's  qualification  appears  in  the  list 
to  consist  of  a  successive  occupation  of  houses, 
the  numbers  of  each,  if  each  has  a  number,  must 
be  stated.  Flounders,  App.,  Dance,  Resp.,  2  C. 
B.  63 ;  1  Bar.  &  Arn.  588  ;  1  Lut.  Reg.  Cas.  365 ; 
1  Pig.  &  Rod.  246 ;  15  Law  J.,  N.  S.,  C.  P.,  81. 

And,  semble,  per  Erie,  J.,  that,  if  the  omission 
of  the  number  be  supplied  to  the  revising  barris- 
ter pending  the  revision,  he  is  bound  to  amend 
the  description  under  the  6  &  7  Viet.  c.  18, 
s.  40.  Ib. 

A  notice  of  claim  given  under  the  15th  section 
of  the  Registration  of  Voters  Act  is  bad,  if  it  omit 
the  number  of  the  house  constituting  the  qualifi- 
cation, where  such  house  has  a  number.  Floun- 
ders, App.,  Dance,  Resp.,  10  Jur.  207. 

A  parish  was  divided  into  four  districts,  popu- 

arly  known   as,   though  not  legally,  townships; 

one  of  the  overseers  of  such  parish,  together  with 

an  assistant  overseer,  undertaking  the   exclusive 

nanagement  of  one  of  these  so-called  townships. 

Tn  that  capacity,  each  of  such  overseers    respec- 

ively  published  a  separate  notice,  requiring  per- 

:ons  entitled  to  vote  in  respect  of  property  situate 

within    his    so-called    township    to    send  in  their 

claims  to  him  and  the  assistant  overseer.     Under 

hese  circumstances, — Held,  that  a  notice  of  claim 

lirected   "  To  the   overseers  of  the  township  of 

A."  was  sufficient,  as  being  a  description  which 

must  have  been  "  commonly  understood  "  to  ap- 

jly  to  the  overseers  of  the  parish  in   which  such 

ownship  was  situated.     Elliott,  App.,  ( Overseers') 

St.  Mary  Within,  Resp.,   1  Lut.  Reg.  Cas.  575: 

4  C.  B.  76  ;  11  Jur.  69 ;    16  Law  J.,  C.  P.,  101. 

A  person  on  the  register  of  voters,  whose  qualifi- 
ation  is  there  described  to  be  land  in  his  occupa- 
ion  in  a  particular  parish,  and  who  afterwards, 
uring  the  year,  changes  his  occupation  for  other 
and  in  the  same  parish,  must  send  in  a  new  claim, 
r  he  cannot  retain  his  name  on  the  list  although 

c  description  of  the  qualification  on  the  register 
ill  apply  equally  to  both  occupations.  Burton, 
Vpp.,  Gery,  Resp.,  11  Jur.  94S — C.  P. 

Notice  of  Appeal.] — A  waiver  by  the  respondent 
fthe  notice  to  him  required  by  the  6  &  7  Viet. 
.18,  s.  64,  will  not  enable  the  Court  to  enter- 
iin  the  appeal  in  his  absence.  Newton,  App., 
Wobberly  Township  (Overseers),  2  C.  B.  203  ;  1  Lut. 
leg.  Cas.  335  ;  15  Law  J.,  N.  S.,  C.  P.,  154. 

Where  the  notice  to  prosecute  an  appeal  was 
igned  by  the  appellant  within  the  first  four  days 
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of  Michaelmas  Term,  but  did  not  reach  the  Lon- 
don agents  before  the  Master's  office  was  closed 
on  the  fourth  day,  the  Court  refused  to  allow  the 
appeal  to  be  entered.  Petheridge,  App.,  Ash, 
Resp.,  10  Jur.  950. 

Where  the  appellant  gave  notice  of  his  intention 
to  prosecute  an  appeal  on  the  2d  of  November, 
the  day  appointed  for  the  hearing  of  the  appeal 
being  the  12th  of  November, — Held,  that  such 
notice  was  insufficient,  and,  the  respondent  not 
appearing,  the  appeal  was  struck  out.  Norton, 
App.,  Salisbury  (Town  Clerk),  Resp.,  10  Jur.  970 — 
C.  P. 

And  the  Court  will  not,  where  less  than  ten 
clear  days'  notice  is  given,  postpone  the  hearing 
of  the  appeal,  unless  the  appellant  had  not  rea- 
sonable time  to  give  such  notice.  lb.;  S.  P.,  Adey, 
App.,  Hill,  Resp.,  10  Jur.  971;  Graver,  App., 
Bontems,  Resp.,  Ib.;  Pring,  App.,  Estcourt, 
Resp.,  Ib. 

The  Court  cannot  entertain  an  appeal  in  the  ab- 
sence of  the  respondent,  unless  there  be  an  affi- 
davit of  service  upon  him  of  notice  of  the  appel- 
lant's intention  to  prosecute  the  appeal  under  the 
6  &  7  Viet.  c.  18,  s.  64.  Colvill,  App.,  Lewis  or 
Rochester  (Town  Clerk),  Resp.,  2  C.  B.  60 ;  1  Bar. 
&  Arn.  608  ;  1  Lut.  Reg.  Cas.  380. 

Semble,  that,  where  the  respondent  appears, 
he  is  precluded  from  objecting  to  the  form  of  the 
service  of  the  notice  of  appeal  required  by  ss.  62, 
64.  Rawlins,  App.,  (West  Derby  Overseers), 
Resp.,  2  C.  B.  72 ;  1  Bar.  &  Arn.  599  ;  1  Lut.  Reg. 
Cas.  373;  1  Pig.  &  Rod.  229  ;  15  Law  J.,  N.  S., 
C.  P.,  70. 

The  notice  of  the  appellant's  intention  to  prose- 
cute his  appeal,  under  the  6  &  7  Viet.  c.  18,  s.  62, 
must  be  signed  by  the  appellant  himself;  the  sig- 
nature of  an  agent  will  not  suffice.  Peterbridge, 
App.,  Ash,  Resp.,  4  C.  B.  74;  1  Lut.  Reg.  Cas. 
507. 

Where  an  appeal  was  tendered  within  the  first 
four  days  of  the  term,  with  a  notice  imperfectly 
signed,  the  Court  refused  to  allow  the  appeal  to 
be  entered  (the  delect  being  cured)  on  the  fifth 
day.  lb. 

The  decision  of  the  revising  barrister  took 
place  on  the  16th  of  October.  The  appellant's 
attorney  was  taken  ill  in  the  last  week  of  that 
month,  and  died  on  the  7th  of  November: — Held, 
that  this  was  no  excuse  for  the  absence  of  the 
notice  to  the  respondent  required  by  s.  62;  and 
that  the  Court  had  no  power,  under  s.  64,  to  aid 
the  appellant  by  postponing  the  hearing.  Pring, 
App.,  Estcourt,  Resp.,  4  C.  B.  73. 

The  Court  will  not  postpone  the  hearing  of  an 
appeal,  in  order  to  afford  time  to  give  the  neces- 
sary notice,  upon  a  suggestion  that  the  difficulty 
has  arisen  from  the  circumstance  of  their  having 
appointed  an  unusually  early  day  for  the  hearing 
of  appeals,  there  having  been  ample  time  to  give 
the  notice  between  the  day  appointed  and  the  day 
on  which  the  decision  of  the  revising  barrister 
was  pronounced.  Adey,  App.,  Hill,  Resp.,  4  C.  B. 
38;  16  LawJ.,  C.  P.,  63i 

An  application  by  the  respondent  for  leave  to 
deliver  paper  books  after  the  proper  time,  does 
not  dispense  with  the  notice  required  to  be  served 
upon  him  by  6  &  7  Viet.  c.  IS,  s.  62.  Graver, 
App.,  Bontemps,  Resp.,  4  C.  B.  70;  1  Lut.  Reg. 
Cas.  544  n.;  16  Law  J.,  C.  P.,  63. 

The  day  appointed  for  hearing  registration  ap- 
peals is  the  first  day  appointed  for  that  purpose 


by  the  Court,  within  the  meaning  of  stat.  6  Viet, 
c.  18,  s.  64,  which  requires  ten  days'  notice  at 
least  to  be  given  to  the  respondent  of  the  appel- 
lant's intention  to  prosecute  the  appeal.  Norton, 
App.,  Salisbury  (Town  Clerk),  Resp.,  1  Lut.  Reg. 
Cas.  538  ;  4  C.  B.  32  ;  16  Law  J.,  C.  P.,  9. 

Where,  therefore,  the  decision  of  the  revising 
barrister  was  given  on  the  16th  October,  and  the 
first  day  appointed  for  hearing  appeals  was  the 
12th  November,  and  notice  was  given  on  the  2d 
November  to  the  respondent  of  the  intention  to 
prosecute  : — Held,  (the  respondent  not  appearing) 
that  the  appeal  could  not  be  heard,  and  that  the 
Court  could  not  postpone  the  hearing,  on  the 
ground  that  there  had  not  been  reasonable  time  to 
give  such  notice.  Ib. 

An  appeal  tendered  within  the  proper  time 
having  been  rejected  by  the  officer,  because  the 
indorsement  had  not  been  signed  by  the  revising 
barrister  as  required  by  the  6  &  7  Viet.  c.  18,  s. 
42,  the  Court  allowed  it  to  be  entered  de  bene 
esse  on  the  fifth  day  of  the  term,  due  diligence 
appearing  to  have  been  used  to  obtain  the  signa- 
ture within  the  first  four  days.  Pring,  App.,  Est- 
court, Resp.,  1  Lut.  Reg.  Cas.  505;  4  C.  B.  71; 
16  Law  J.,  C.P.,  10. 

In  the  case  of  an  appeal  under  the  42d  section 
of  the  Registration  Act,  the  revising  barrister  is 
required  to  "indorse  upon  the  statement  of  facts 
the  name  of  the  county,  and  polling  district,  &c., 
and  also  the  Christian  name  and  surname,  and 
place  of  abode,  of  the  appellant  and  of  the  re- 
spondent in  the  matter  of  the  appeal,  and  to  sign 
and  date  such  indorsement:" — Held,  that,  in  the 
absence  of  such  indorsement,  the  Master  has  no 
authority  under  sect.  62  to  enter,  nor  the  Court 
jurisdiction  under  sect.  64  to  hear,  such  appeal. 
Franklyn,  App.,  Woollett,  Resp.,  1  Lut.  Reg.  Cas. 
597;  4  C.  B.  86;  11  Jur.  129;  16  Law  J.,  C.  P., 
144. 

Held,  also,  that  the  same  rule  is  applicable  to 
consolidated  appeals,  inasmuch  as  the  45th  section 
enacts,  "  that,  in  and  with  regard  to  every  such 
consolidated  appeal,  the  like  proceeding  shall  be 
had  and  taken,  and  the  like  rules  and  regulations 
shall  apply,  as  in  the  case  of  any  other  appeal  un- 
der this  act."  lb. 

Qutere,  whether  a  party  who  objects  as  agent  on 
behalf  of  another  can  be  made  an  appellant  in  a 
consolidated  appeal,  or  whether  such  appellant 
must  not  be  a  person  actually  interested  in  the  sub- 
ject-matter of  the  appeal,  lb. 

The  Court  has  no  power  to  entertain  an  appeal, 
(where  the  respondent  fails  to  appear),  unless  the 
appellant  has  served  upon  the  respondent  a  notice, 
under  the  6  &  7  Viet.  c.  18,  s.  62,  of  his  intention 
to  prosecute  the  appeal  ten  clear  days  before  the 
first  day  appointed  by  the  Court  for  hearing  ap- 
peals, exclusive  both  of  the  day  of  service  of  the 
notice  and  of  the  day  so  appointed.  Clarke,  App., 
Beaton,  Resp.,  5  C.  B.  76. 

The  respondent  not  appearing  upon  an  appeal 
being  called  on,  the  appeal  will  be  dismissed,  un- 
less the  appellant  is  prepared  with  an  affidavit  of 
the  due  service  of  the  notice  to  the  respondent,  re- 
quired by  the  6  &  7  Viet.  c.  IS,  s.  62,  or  with  a  spe- 
cial affidavit  of  circumstances  to  bring  him  within 
the  proviso  in  sect.  64.  Aldworth  or  AUworth, 
App.,  Dore,  Resp.,  2  Lut.  Reg.  Cas.  67;  5  C.  B. 
87;  17  L.  J.,  C.  P.,  142. 

The  decision  of  the  revising  barrister  was  not 
given  until  Saturday,  the  30th  of  October.  The  no- 
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tice  to  the  respondent,  under  the  6  &7  Viet.  c.  18, 
s  62,  was  served  on  Tuesday,  the  2d  of  November, 
the  first  day  appointed  for  hearing  the  appeals 
being  the  llth  :-Held,  that  the  case  was  within 
the  proviso  in  sect.  64,  empowering  the  Court 
postpone  the  hearing  where  there  has  not  been  rea- 
sonable time  to  give  the  notice.  Palmer ,  App., 
Allen,  Resp.,  5  C.  B.  5;  2  Lut.  Reg.  Cas.  4 

When  the   respondent  appears,  he  can  only  be 
heard  on  the  matter  of  the  appeal.    Ib. 

Appeal.]— The  decision  of  the  revising  barrister 
will  be  affirmed,  if  it  do  not  appear  from  the  fact 
stated  in  the  case  reserved,  that  his  decision  w_as 
wrong.     Watson,  App.,  Cotton,  Resp.,  5  C.  B.  51; 
2  Lut   Reg.  Cas.  53 ;  17  L.  J.,  C.  P.,  68. 

Practice  on  Appeal.]— The  indorsement  of  the 
special  case  should  be  signed  by  the  revising  bar- 
rister ;  but  where  the  barrister  had  omitted  to  do 
so,  the  Court  allowed  the  case  to  be  entered  after 
the  four  days,  on  such  signature  being  obtained, 
leaving  the  point  open  for  argument  when  the  ap- 
peal should  be  called  on.  Pring,  App.,  Estcourt, 
Resp.,  10  Jur.  928. 

Consolidation  of  Appeals.] — Where,  in  a  consoli- 
dated appeal,  the  barrister  found  that  the  consoli- 
dated cases  depended  upon  the  same  point  of  law  as 
that  decided  in  the  principal  case,  the  Court  refused 
to  remit  the  case,  in  order  that  the  qualifications 
of  the  parties,  whose  cases  were  consolidated, 
might  be  stated.  Hutchins,  App.,  Brown,  Resp., 
1  Bar.  &  Arn.  545. 

The  revising  barrisier  has  no  power  to  consoli- 
date appeals,  unless  they  all  depend  upon  the 
same  decision;  and  where  he  has  so  exceeded  his 
power,  the  Court  has  no  jurisdiction  to  hear  the 
case,  or  to  remit  it  to  the  barrister  to  be  more 
fully  stated.  Prior,  App.,  Waring,  Resp.,  11 
Jur.  1086— C.  P. 

The  revising  barrister  has  no  power,  under  the 
44th  section  of  the  6  &  7  Viet.  c.  18,  to  consolidate 
appeals  that  do  not  depend  upon  the  same  state  of 
facts,  and  upon  the  same  decision  in  point  of  law. 
Prior,  App.,  Waring,  Resp.,  5  C.  B.  56;  2  Lut. 
Reg.  Cas.  45 ;  17  L.  J.,  C.  P.,  73. 

Where,  therefore,  a  consolidated  case  was  stated, 
involving  the  right  of  four  several  persons  to  be 
registered  as  voters,  and  showing  different  facts 
as  applicable  to  each,  the  Court  dismissed  the 
appeal  for  want  of  jurisdiction.  Ib. 

Delivery  of  Paper  Books.]  —  The  Court,  under 
particular  circumstances,  allowed  the  paper  books 
to  be  delivered  by  the  respondents  nunc  pro  tune. 
Colville,  App.,  Wood,  Resp.,  1  Bar.  &  Arn.  517; 
S.  P.  Colville,  App.,  Rochester  (Town  Clerk),  Resp., 
Ib.;  1  Lut.  Reg.  Cas.  380. 

If  the  paper  books  are  not  delivered  to  the 
judges  four  days  before  the  day  for  hearing,  the 
Court  will  not  afterwards  allow  them  to  be  deliv- 
ered nunc  pro  tune,  without  some  sufficient  reason 
is  given  to  excuse  the  neglect.  Palmer,  App., 
Allen,  Resp.;  S.  P.,  Watson,  App.,  Cotton,  Resp.; 
S.  P.,  Watson,  App.,  Pitt,  Resp.,  11  Jur.  977— 
C.  P. 

The  delivery  of  paper  books  is  a  matter  quite 
within  the  discretion  of  the  Court,  and  where  they 
had  not  been  delivered  to  the  judges'  clerks  four 
clear  days  before  the  first  day  appointed  for  hear- 
ing appeals,  the  Court  permitted  their  delivery 
nunc  pro  tune,  there  appearing  to  be  sufficient 
tune  to  enable  the  judges  to  peruse  them.  Elliot, 
App.,  fit.  Mary  within  (Overseers),  Resp.,  1  Lut. 
Reg.  Cae.  508. 
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The  Court  will  not  permit  paper  books  on  ap- 
peals, under  the  7  &  8  Viet.  c.  18,  to  be  delivered 
after  the  proper  time,  without  an  affidavit  assign- 
ino-  some  sufficient  excuse  for  the  default.  Palmer, 
App.,  Allen,  Resp.,  5  C.  B.  1;  2  Lut.  Reg.  Cas.  1; 
17  L.  J.,  C.  P.,  65. 

The  confusion  resulting  from  the  transfer  of  the 
attorney's  business  about  the  time  when  the  paper 
books  should  have  been  delivered,  was  held  a 
sufficient  excuse  on  the  appellant's  part  for  their 
non-delivery  in  due  time,  no  books  having  been 
delivered  by  the  respondent.  Ib. 

Remittal  of  Case  to  Revising  Barrister.]  —.When 
a  case  is  remitted,  the  practice  is,  that  the  case  is 
handed  by  the  Master  to  the  attorney  for  the  appel- 
lant, by  whom  it  is  transmitted  to  the  barrister, 
who  returns  it  to  the  attorney,  and  he  returns  it  to 
the  Master.  Coogan,  App.,  Luckett,  Resp.,  1  Bar. 
&  Arn.  716. 

Costs.]  — The  Court  will  not  give  costs  upon  an 
appeal,  though  only  one  side  is  heard,  where  a 
question  of  law,  the  fair  subject  of  a  doubt,  is 
involved.  Croucher,  App.,  Browne,  Resp.,  2  C.  B. 
97;  1  Lut.  Reg.  Cas.  388;  1  Bar.  &  Arn.  621;  15 
Law  J.,  N.  S.,  C.  P.,  74. 

It  is  not  a  general  rule  that  the  successful  party 
is  entitled  to  costs,  where  the  Court  hears  only 
one  side.  Walker,  App.,  Payne,  Resp.,  1  Bar.  & 
Arn.  541;  1  Lut.  Reg.  Cas.  324. 

Disqualification  of  Electors.] — A  clerk  to  a  re- 
ceiving inspector  of  taxes,  appointed  under  the 
1  &  2  Will.  4,  c.  18,  s.  2,  such  clerk  being  em- 
ployed in  receiving  the  window  duties,  is  not  dis- 
franchized by  the  22  Geo.  3,  c.  41,  s.  1.  Cooper, 
App.,  Harris,  Resp.,  (Clenishaw-s  case],  1  Bar.  & 
Arn.  512. 

Election  Committees,  Practice  before.}  —  Where 
the  petition  alleged  that  the  sitting  member  was 
disqualified,  and  that  notice  of  such  disqualifica- 
tion was  given  to  the  electors  at  the  poll,  the 
committee,  in  consequence  of  an  arrangement 
between  the  parties,  decided  upon  the  question  of 
the  sitting  member's  disqualification  in  the  first 
instance,  without  going  into  evidence  of  the  notice 
to  the  electors.  Dartmouth,  1  Bar.  &  Arn.  457. 

Where  the  petition  alleged  that  the  sitting  mem- 
ber was  disqualified,  and  also  contained  charges 
of  bribery  and  treating  against  the  sitting  member, 
and  allegations  involving  a  scrutiny,  the  counsel 
for  the  petitioner,  by  arrangement  with  the  other 
side,  but  without  any  consent  on  the  part  of  the 
committee,  confined  their  opening  statement  and 
evidence,  in  the  first  instance,  to  the  question  of 
disqualification.  Quaere,  whether,  in  case  of  the 
decision  of  the  committee  being,  that,  the  sitting 
member  was  not  disqualified,  the  petitioner  would 
be  allowed  to  proceed  with  the  charges  of  bribery 
and  treating.  Ib.,  458. 

Disqualification  of  Members  —  Government  Con- 
tractors.]— The  sitting  member  being  the  owner 
of  several  ships  engaged  in  the  service  of  the 
Admiralty,  under  contracts  entered  into  by  charter 
party,  under  seal,  between  the  Lords  of  the  Admi- 
ralty and  a  ship-broker  on  behalf  of  the  sitting 
member,  a  few  days  previous  to  the  election, 
executed,  with  the  concurrence  of  the  Lords  of 
the  Admiralty,  an  assignment  of  the  contracts  to 
his  two  nephews,  and  was  released  from  the  con- 
tracts by  the  Lords  of  the  Admiralty,  and  gave 
notice  to  the  ship-broker  to  pay  over  the  future 
proceeds  of  the  contracts  to  his  nephews,  and 
agreed  with  his  nephews  to  sell  the  ships  to  them, 
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the  committee  decided  that  the  sitting  member 
was  not  disqualified  as  a  Government  contractor, 
within  the  stat.  22  Geo.  3,  c.  45,  although  the  bills 
of  sale,  by  which  the  ships  were  transferred  to 
the  nephews,  bearing  date  previous  to  the  elec- 
tion, were  not  registered  at  the  Custom  House  till 
after  the  election  ;  and  notwithstanding  other  cir- 
cumstances that  appeared  in  evidence,  upon  which 
it  was  contended,  on  the  part  of  the  petitioner, 
that  the  assignment  of  the  ships  and  contracts 
was  not  absolute  or  complete  at  the  time  of  the 
election.  lb.,  460. 

The  instructions  given  by  the  sitting  member  to 
his  solicitor,  relative  to  measures  to  be  taken  for 
getting  rid  of  the  disqualification  ensuing  from 
the  contracts,  were  not  allowed  to  be  given  in 
evidence  in  his  favour,  lb.,  490. 

Treating.] — Evidence  of  treating  is  not  admissi- 
ble before  proof  of  agency,  unless,  from  the  cir- 
cumstances of  the  case,  the  evidence  of  the  one 
cannot  be  separated  from  the  evidence  of  the 
other.  Wigan,  1  Bar.  &  Arn.  790. 

Treating  within  the  7  Will.  3,  c.  4,  and  5  &  6 
Viet.  c.  102.  Evidence  of  agency  in  a  case  of 
treating,  lb.,  792. 

Poll-Books.] — The  poll-books  produced  from  the 
office  of  the  clerk  of  the  Crown,  under  6  Viet. 
c.  18,  s.  96,  and  put  in.  Dartmouth,  1  Bar.  &  Arn. 
460. 

Evidence  is  admissible  to  show  that  the  poll- 
books  were  not  duly  deposited  at  the  Crown  Office 
according  to  6  Viet.  c.  18,  s.  93,  though  produced 
by  the  clerk  of  the  Crown  under  sect.  96.  Wigan, 
1  Bar.  &  Arn.  790. 


ELEGIT,  WRIT  OF— See  EXECUTION. 

A  creditor  in  possession,  under  an  elegit,  of 
lands  belonging  to  his  debtor,  sued  for  the  sale  of 
the  property  under  1  &  2  Viet.  c.  110  : — Held,  that 
he  was  bound  to  account  as  a  mortgagee  in  posses- 
sion. Bull  v.  Faulkner,  15  Jur.  33 — V.  C.  B. 


EMBEZZLEMENT— See  CRIMINAL  LAW. 
ENTRIES— See  EVIDENCE. 


EQUITY. — See  EXECUTORS  AND  ADMINISTRATORS, 
TRUSTEES,  VENDOR  AND  PURCHASER,  CORPORA- 
TION, PUBLIC  COMPANY,  &c. 

Generally.]  — The  absence  of  a  remedy  for  a 
supposed  wrong  in  another  place  is  not,  of  itself, 
any  reason  for  the  Court  of  Chancery  assuming  a 
jurisdiction  on  the  subject.  The  case  must  be 
such  as  to  bring  it  properly  within  the  jurisdiction 
of  the  Court  on  other  grounds.  Ryves  v.  Welling- 
ton (Duke  of),  9  Beav.  579. 

If  courts  of  common  law  in  ancient  times  were 
constituted  as  at  present,  and  the  Court  of  Chan- 
cery did  not  exist  as  a  court  of  equity,  an  equita- 
ble jurisdiction  must  have  been  possessed  by  some 
other  court.  Monkton  v.  Attorney-General,  2  Coop. 
527. 

A  suit  having  been  instituted  against  certain  in- 
cumbrancers  to  establish  the  right  of  the  plaintiff 
to  be  first  incumbrancer  on  certain  real  estates,  in 
respect  of  an  annuity,  and  to  have  the  defendants 
restrained  from  setting  up  outstanding  terms  to  the 
trial  of  the  plaintiff's  legal  right,  it  was  ordered 
at  the  hearing,  that  the  plaintiff's  bill  should  be 


retained  for  twelve  months,  with  liberty  for  him 
to  bring  an  action  ;  and  the  defendants  were  re- 
strained from  setting  up  the  outstanding  terms  or 
pleading  the  Statute  of  Limitations.  The  plaintiff 
brought  an  ejectment  against  the  tenants  in  pos- 
session, one  of  whom  was  a  party  to  the  suit,  and 
he  recovered  against  such  party,  but  failed  as 
against  the  other  tenants,  who  were  not  defend- 
ants to  the  suit,  and  were  therefore  not,  by  the 
decree,  restrained  from  setting  up  the  Statute  of 
Limitations,  which,  accordingly,  they  did  set  up 
in  bar  of  the  action.  The  plaintiff  thereupon  pre- 
sented a  petition,  stating  the. circumstances  of  the 
trial,  and  alleging  that  the  defence  of  the  tenants 
was  made  by  collusion  with  the  defendants  in  the 
cause,  and  was  an  evasion  of  the  decree;  and  that 
the  plaintiff  was  entitled  to  have  the  verdict  which 
he  had  recovered  against  one  extended  to  all,  and 
asking  in  the  alternative  for  liberty  to  bring  a  new 
action,  with  proper  directions  to  prevent  a  siiriilar 
result,  or  to  have  the  cause  stand  over  for  a 
limited  period,  to  get  the  decree  altered  by  an  ap- 
peal to  the  House  of  Lords: — Held,  that  the  Court 
had  no  jurisdiction  to  grant  the  prayer  of  the  peti- 
tion, which  was  dismissed,  with  costs.  But  the 
plaintiff  was  declared  entitled  to  be  put  into  pos- 
session of  such  part  of  the  property  as  he  had 
recovered.  Smith  v.  Effingham,  12  Jur.  662 — R. 

Account .]  — A  person  died  intestate.  His  brother 
took  out  administration,  and  placed  himself  in  loco 
parentis  to  the  intestate's  children.  One  of  them 
attained  twenty-one  in  September,  1823,  and  in 
May,  1826,  came  to  a  settlement  of  account  with 
the  administrator,  which  he  signed  and  confirmed, 
and  in  January,  1828,  he  received  his  share  of  the 
estate.  In  September,  1843,  he  filed  a  bill  to 
open  the  account.  Many  errors  were  shown  to 
exist  in  the  account,  some  of  the  items  of  which 
appeared  to  be  fictitious ;  and,  although  forty 
years  had  elapsed  since  the  death  of  the  intestate, 
twenty  years  since  the  plaintiff  attained  twenty- 
one,  seventeen  years  since  the  settlement  of  the 
account,  and  more  than  two  since  the  discovery  of 
the  errors,  yet  the  Court,  having  regard  to  the  na- 
ture and  extent  of  the  errors,  the  relation  between 
the  parties,  and  the  influence  of  the  administrator 
over  the  plaintiff,  refused  to  limit  the  relief  to  a 
right  to  surcharge  and  falsify  the  account,  but  set 
it  aside  altogether,  and  directed  the  accounts  to 
be  taken,  with  special  inquiries.  Allfrey  v.  Allfrey, 
10  Beav.  353;  17  L.  J.,  Chanc.,  30. 

T.,  W.,  F.,  and  M.  purchased  a  herd  of  cattle 
from  one  J.,  in  the  following  shares: — T.,  one- 
third;  W.,  F.,  and  M.,  two-thirds  between  them. 
T.  and  W.  wrote  a  note  to  W.,  W.,  &  Co.,  stating 
the  purchase,  and  that  they  (T.  and  W.)  had  given 
their  promissory  notes  for  the  purchase-money, 
(at  one  and  two  years' date),  and  continued: — 
"  We  request  you  to  indorse  these  bills  for  the 
satisfaction  of  Mr.  J.,  for  which  indorsement  we 
will  allow  you  the  usual  commission  of  21.  10s. 
per  cent.;  and  will,  for  your  security,  place  at 
your  unreserved  disposal  the  whole  of  the  herd  in 
question,  and  its  increase,  trusting,  however,  that 
our  recommendation  of  allowing  such  part  of  it 
to  be  disposed  of  as  will  cover  the  amount  of  your 
indorsements,  and  confiding  such  disposal  to  Mr. 
M.,  (one  of  the  purchasers),  acting  under  such  in- 
structions from  us  to  remit  you  all  the  proceeds 
as  they  arise,  will  meet  with  your  satisfaction." 
W.,  W.,  &  Co.  assented  to  that  proposal.  Three 
days  after  that  assent  T.  and  W.  wrote  to  W., 
W.,  &  Co.,  as  follows  : — "  In  consequence  of 
your  complying  with  our  request,  we  hereby  make 
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over  the  said  herd  to  you,  requesting  you  to  give 
Mr.  M.  instructions  how  to  dispose  of  the  herd, 
and  remit  you  the  proceeds,  until  by  such  remit- 
tance your  indorsement  is  covered."  W.,  W.,  & 
Co.  indorsed  the  notes,  and  handed  them  over  to 
J.  W.,  W.  &  Co.  in  no  way  interfered  with  the 
sale  of  the  cattle,  and  the  herd  was  ultimately 
lost: — Held,  that,  under  the  above  agreement, 
W.,  W.j  &  Co.  could  not  be  considered  as  having 
been  in  possession  of  the  cattle  as  mortgagees  or 
as  equitable  assignees,  and  that  they  were  not 
liable  to  account  for  the  loss.  Flint  v.  Walker, 
5  E.  F.  Moo.  179;  12  Jur.  1. 

Where  the  bill  was  for  a  general  account  against 
the  defendants,  and  also  sought  to  make  the  de- 
fendants liable  to  account  in  a  particular  transac- 
tion, but  the  general  account  was  not  asked  in  the 
court  below,  the  appellate  court,  where  it  de- 
cides against  the  liability  of  the  defendants  as  to 
the  particular  transaction,  will  not  decree  a  gene- 
ral account.  Ib. 

N.  and  S.  contracted  with  a  railway  company, 
jointly  and  severally,  to  execute  railway  works, 
according  to  specifications  and  prices  contained 
in  a  former  contract  between  N.  and  the  company. 
S.  was  to  advance  the  money  necessary  for  the 
execution  of  the  works,  and  to  receive  from  the 
company  all  monies  accruing  due  from  them  in 
respect  of  the  works,  and  apply  them  in  discharge 
of  N.'s  liabilities  under  his  contracts.  S.  became 
a  bankrupt  at  the  completion  of  the  works,  and 
the  company,  after  paying  him  and  his  assignees 
part  of  the  monies  due  from  them,  refused  to  ac- 
count with  N.  for  the  balance,  whereupon  he  filed 
a  bill  for  an  account  against  them  and  S.'s  as- 
signees: — Held,  that  although  the  case  against 
the  company  consisted  of  matters  cognizable  at 
law,  yet,  as  there  were  complicated  accounts  be- 
tween them  and  the  other  parties  respectively,  a 
court  of  equity  was  more  competent  to  take  them, 
and  to  dispose  of  the  whole  case,  lhan  a  court  of 
law,  and  the  bill  was  sustained  accordingly.  The 
Taff  Vale  Railway  Company  v.  Nixon,  1  H.  L.  Ca. 
111. 

A  bill  stated  numerous  transactions  between  the 
plaintiff  and  C.;  and  that  the  plaintiff  had  given 
him  a  bill  of  exchange  for  1500Z.  without  conside- 
ration, which  he  had  indorsed  to  N.,  who  held  it 
merely  as  a  trustee,  and  had  recently  commenced 
an  action  upon  it.  The  bill  prayed  for  an  injunc- 
tion, and  for  an  account.  A  demurrer  by  N.,  for 
want  of  equity  and  for  multifariousness,  was  over- 
ruled. Knill  v.  Chadwick,  16  Law  J.,  Chanc., 
410— C. 

Mode  of  Taking.]  — Under  a  direction  in  a  de- 
cree that  the  Master  shall  ascertain  balances  in 
the  hands  of  a  party  at  the  end  of  each  year,  and 
shall  compute  interest  on  such  balances,  and  shall, 
"  in  taking  the  said  account,"  make  annual  rests, 
followed  by  a  direction  that  the  party  shall  be 
charged  with  interest  "  after  the  rate  and  in  man- 
ner aforesaid,  upon  such  balances;"  the  interest 
computed  on  the  balance  due  at  the  end  of  the 
first  year  is  to  form  part  of  the  balance  due  at  the 
end  of  the  second  year,  and  upon  which  interest 
is  then  to  be  computed,  and  so  on  from  year  to 
year,  to  the  end  of  the  account.  Heighinston  v 
Grant,  5  Myl.  &  Cr.  258. 

Bankruptcy.]—  The  plaintiff  filed  his  petition  in 
the  Court  of  Bankruptcy,  under  the  provisions  of 
the  Act  5  &  6  Viet.  c.  1 16,  for  the  relief  of  insol- 
ent debtors  not  owing  more  than  300Z.,  and  passed 
examination,  and  obtained  his  interim  and  final 


orders  for  protection.  He  then  filed  an  affidavit 
in  the  Court  of  Bankruptcy,  stating  that  he  had 
satisfied  and  obtained  a  discharge  from  all  the 
creditors  named  in  the  schedule;  and  that  he  had 
notified  such  satisfaction  and  discharge  by  public 
advertisement.  The  plaintiff  then  applied  to  the 
official  assignee  for  a  release  of  his  estate,  which, 
according  to  the  provisions  of  the  act,  vested  in 
such  assignee  on  the  presentation  of  the  petition; 
but  in  the  absence  of  any  proviso  in  the  act  for 
determining  the  duties  of  the  official  assignee  in 
such  a  case,  the  plaintiff  was  unable  to  obtain  any 
release  or  reconveyance.  The  plaintiff  then  filed 
his  bill  against  the  defendant,  as  mortgagee,  for 
the  redemption  of  an  estate  which  had  been 
mortgaged  before  he  presented  his  petition  to 
the  Court  of  Bankruptcy.  Upon  the  objection  of 
the  defendant,  that  the  estate  of  the  plaintiff  (if 
any)  was  vested  in  the  official  assignee — Held, 
that,  in  the  absence  of  any  statutory  jurisdiction 
on  the  subject  in  the  Court  of  Bankruptcy,  and 
upon  the  submission  of  the  assignee,  the  plaintiff 
was  entitled  to  sustain  the  suit  at  the  hearing. 
Preston  v.  Wilson,  5  Hare,  185;  11  Jur.  201; 
16  Law  J.,  Chanc.,  137— V.  C.  W. 

Quaere,  whether,  if  the  defendant  had  demurred, 
the  bill  would  have  been  sustained  1  Ib. 

Proceedings  by  a  creditor,  under  the  1  &  2  Viet, 
c.  110,  s.  8,  with  a  view  to  making  the  alleged 
debtor  a  bankrupt,  in  default  of  his  satisfying  the 
demand,  will  not  be  interfered  with  in  a  court  of 
equity,  on  the  ground  merely  of  an  allegation  that 
such  proceeding  is  dictated  purely  by  fraud  and 
malice,  and  that  no  debt  is  in  fact  due.  Pirn  v. 
Wilson,  2  Ph.  653  ;  12  Jur.  781;  17  L.  J.,  Chanc., 
428. 

Creditors  of  an  insolvent  cannot  maintain  a  suit 
respecting  property  or  rights  alleged  to  have  be- 
longed to  the  insolvent,  and  to  be  vested  in  his 
assignee,  under  the  Insolvent  Debtors  Acts,  upon 
an  allegation  of  collusion  between  the  assignee 
and  the  party  against  whom  the  relief  is  prayed  ; 
and  the  same  rule  applies  to  suits  for  a  similar  ob- 
ject by  the  insolvent  himself.  Heath  v.  Chadwick, 
2  Ph.  649. 

Where  a  debtor  has  taken  the  benefit  of  the  In- 
solvent Act,  his  creditors  anterior  to  the  insolven- 
cy have  such  an  interest  in  his  after-acquired  pro- 
perty as  will  enable  them  to  maintain  a  suit  in  the 
Court  of  Chancery,  after  his  death,  against  his 
legal  personal  representative,  for  the  purpose,  at 
least,  of  realizing  and  protecting  such  after- 
acquired  property.  Ward  v.  Painter,  5  M.  &  C. 
298. 

If  the  Insolvent  Court  has  jurisdiction  to  grant 
the  relief  sought,  a  creditor  of  the  insolvent  ought 
not  to  institute  a  suit  in  equity  to  obtain  the  same 
relief;  therefore,  a  bill  filed  by  a  creditor  to  re- 
strain the  assignee  selling  the  .insolvent's  estate, 
on  the  ground  that  his  conduct,  in  relation  to  the 
intended  sale,  was  fraudulent,  was  dismissed  with 
costs.  Maguire  v.  O'Reilly,  3  J.  &  L.  224. 

The  Court  of  Chancery  will  not  interfere  by  in- 
junction to  restrain  an  action  in  a  matter  of  a  one- 
sided account,  on  the  mere  ground  of  the  accounts 
being  complicated,  although  it  be  admitted  that 
the  court  of  law  will  refer  the  matter  to  arbitration. 
South-Eastern  Railway  Company  v.  Martin,  12 
Jur.  1062— V.  C.  E.  Affirmed  by  the  L.  C..  De- 
cember 4,  1848. 

Semble,the  Court  of  Chancery  only  so  interferes 
where  there  are  mutual  accounts  to  be  taken,  or 
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some  equitable  circumstance  assimilating  the  case 
to  that  of  mutual  accounts.     Ib. 

Award.}  —  Award  of  arbitrators  enforced  in 
equity,  although  the  submission  to  arbitration  was 
to  he  made  a  rule  of  a  court  of  common  law.  Hawks- 
worth  v.  Brammall,  5  M.  &  C.  281. 

Award  enforced,  although  made  after  the  pre- 
scribed time,  where  both  parties  had,  without  ob- 
jection, allowed  the  arbitrators  to  proceed  after 
that  time.  Ib. 

Semble,  where  an  action  is  referred  by  an  order 
at  Nisi  Prius,  the  Court  of  Chancery  has  no  juris- 
diction to  interfere  with  the  certificate  of  the 
referee  or  the  judgment  entered  up  pursuant  there- 
to, on  any  ground  on  which  it  would  not  have  such 
jurisdiction,  if  the  judgment  had  been  obtained  in 
the  ordinary  course  upon  the  verdict  of  a  jury. 
Chuck  v.  Cremer,  2  Ph.  477  ;  17  L.  J.,  Chanc.,  287. 


of  Exchange.]  —  A.  accepted  a  bill  of  ex- 
change for  150Z.,  drawn  by  and  for  the  accommo- 
dation of  B.  B.  indorsed  the  bill,  and  then,  in 
order  to  facilitate  its  being  discounted,  procured 
C.  to  indorse  it.  B.,  subsequently,  and  before  it 
became  due,  delivered  the  bill  to  a  person  who 
advanced  100/.  upon  it.  When  the  bill  became 
due  the  holder  demanded  payment  of  the  100Z. 
from  C.,  and  C.,  some  weeks  afterwards,  took  up 
the  bill  by  giving  the  holder  a  new  bill  of  exchange 
for  160/.,  and  the  holder  then  paid  him  a  further 
sum  of  501.,  in  addition  to  the  100/.  he  had  for- 
merly paid  to  B.  C.  brought  his  action  against  A. 
upon  the  bill,  and  B.  filed  his  bill  to  restrain  the 
action,  and  have  the  bill  delivered  up.  The  common 
injunction  was  obtained,  but  was  dissolved  on  the 
merits,  and  C.  recovered  judgment  in  the  action. 
At  the  hearing  the  bill  was  dismissed  for  want  of 
equity,  with  costs.  Hammon  v.  Sedgwick,  6  Hare, 
256. 

Bond.}  —  A  bond,  void  in  law,  may  be  enforced 
as  an  agreement  in  equity,  subject  to  the  effect  of 
the  equitable  circumstances  under  which  it  was 
made.  Squire  v.  Whitton,  1  H.  L.  Ca.  333;  12 
Jur.  125. 

An  instrument  purporting  to  be  a  bond  executed 
by  the  obligor,  with  blanks  for  the  name  of  the 
obligee,  and  therefore  void  in  law,  is  inoperative 
in  equity  as  an  agreement,  there  being  no  second 
contracting  party.  Ib. 

A  party  joining  as  surety  in  a  bond  ought  to  be 
informed  of  the  nature  of  the  obligation,  name  of 
the  obligee,  and  the  relation  in  which  he  stands  to 
the  principal  obligor.  Ib. 

M.  induced  W.  to  join  him  as  surety  in  a  bond 
for  repayment  of  a  loan,  saying  he  only  wanted 
time  to  realize  securities,  and  he  would  hold  her 
harmless.  M.  and  S.,  being  trustees  of  a  fund, 
sold  it,  with  consent  of  B.,  the  cestui  que  trust, 
and  thereby  raised  the  loan  for  M.,  who  informed 
W.  that  B.  was  the  lender,  but  did  not  inform  her 
how  the  loan  was  raised  :  —  Held,  that,  B.  not  be- 
ing in  fact  the  lender,  his  personal  representatives 
had  no  privity  of  contract  with,  nor  equities  against, 
W-,  and  that,  in  consequence  of  the  concealment 
from  her  of  the  real  nature  of  the  transaction,  she 
was,  in  equity,  altogether  released  from  the  bond. 
16. 

The  plaintiff  lent  the  defendant  a  sum  of  money 
on  his  bond  and  an  equitable  deposit.  The  bond, 
on  the  face  of  it,  was  usurious,  and  an  action  hav- 
ing been  brought  on  it,  the  plaintiff  failed.  The 
plaintiff  afterwards  came  into  equity,  showing  that 
the  bond  had  been  erroneously  prepared,  and  that, 


in  fact,  the  contract  was  not  usurious,  and  praying 
that  the  instrument  might  be  reformed,  and  effect 
given  to  his  equitable  deposit.  The  Court  being 
satisfied  of  the  error — Held,  that  the  plaintiff  was 
entitled  to  the  relief  he  asked.  Hodgkinson  v. 
Wyatt,  9  Beav.  566. 

Captain  S.,  the  commander  of  one  of  the  East 
India  Company's  ships,  on  his  arrival  at  Madras  in 
1832,  reported  his  arrival  to  the  Government  Board. 
That  board,  by  their  secretary,  desired  him  to 
place  himself  under  the  orders  of  the  Marine 
Board.  The  Marine  Board  entered  into  a  treaty 
with  him  for  the  sale  to  him  of  a  quantity  of  cot- 
ton, the  property  of  the  Government  Board;  he 
made  a  proposal  to  the  Marine  Board  for  the  pur- 
chase of  it,  which  proposal  was  communicated  by 
the  Marine  Board  through  their  secretary  to  the 
Government  Board  ;  the  Government  Board,  by  a 
letter  of  their  secretary  to  the  Marine  Board,  ac- 
cepted the  proposal  with  this  additional  ingredient, 
that  the  cotton  might  occupy  the  tonnage  of  the 
ship,  or  such  part  of  it  as  Captain  S.  might  please, 
"  he  holding  himself  subject  to  the  payment  of 
such  freight  as  the  Honourable  Company  shall  see 
fit  to  demand,  for  which  he  must  be  required  to 
enter  into  a  sufficient  agreement."  This  was  com- 
municated to  Captain  S.  by  the  secretary  of  the 
Marine  Board,  when  Captain  S.  immediately  ob- 
jected to  the  latter  term,  and  said,  "that  he  would 
not  take  the  cotton,  if  he  was  to  pay  any  freight 
for  it."  Some  days  then  elapsed,  when  a  bond 
was  presented  to  him  for  execution,  binding  him, 
amongst  other  things,  to  pay  freight  for  the  cotton, 
according  to  the  letter  of  the  Government  Board. 
He  objected  to  sign  this,  although  the  Secretary  of 
the  Marine  Board  told  him  that  the  clause  as  to 
freight  was  inserted  as  a  matter  of  form  only,  and 
that  it  would  not  be  enforced  against  him,  stating 
also,  that  he  should  have  an  official  letter  to  that 
effect.  Accordingly  the  Marine  Board  by  their 
secretary  wrote  a  letter  inclosing  the  bond  for  exe- 
cution and  containing  the  following  clause: — 
"You  will  be  allowed  the  usual  privilege  of  ton- 
nage, and  no  freight  will  be  charged  on  the  cotton 
purchased  by  you  from  the  Government,  as  it  will 
be  laden  in  a  portion  of  the  Honourable  Company's 
three-fifths,  nearly  the  whole  of  which  is  unoccu- 
pied." Captain  S.  thereupon  executed  the  bond: 
— Held,  that  Captain  S.  was  justified  in  presuming 
that  the  Marine  Board  had  the  authority  of  the 
Government  Board  for  writing  that  letter,  and  of 
considering  himself  safe  from  the  legal  effect  of 
the  bond,  and  that  the  bond  should  be  controlled 
by  that  letter.  Smith  v.  East  India  Company, 
12  Jur.  367;  17  L.  J.,  Chanc.,  178— V.  C.  E. 

The  decree  having  declared  that  a  creditor  by 
judgment  upon  a  bond  in  a  penalty  for  securing  a 
principal  sum,  with  interest,  was  entitled  to  the 
sum  reported  to  be  due  to  him,  together  with 
interest  on  the  principal  sum  from  the  date  of  the 
report  until  paid  ;  the  parties  to  the  suit  are  con- 
cluded from  denying  the  right  of  the  creditor  to 
interest  beyond  the  penalty.  Wilson  v.  Poe, 
2  Jones  &  Lat.  765. 

Building  Society.]  — By  the  rules  of  a  building 
society,  established  under  the  stat.  6  &  7  Will.  4, 
c.  32,  10s.  per  month  subscription,  and  4s.  per 
month  redemption  monies,  were  payable  on  each 
share  until  120Z.  should  be  realized  for  non-bor- 
rowing members.  Upon  a  bill  filed  by  a  borrow- 
ing member  against  the  trustees  of  the  society  to  re- 
deem the  property  upon  which  the  purchased  shares 
were  secured — Held,  that,  upon  the  construction 
of  the  mortgage  deed  and  the  rules  of  the  society, 
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the  plaintiff  could  not  be  admitted  to  redeem  ex- 
cept upon  payment  of  the  future  monthly  subscrip- 
tions and  redemption  monies  down  to  the  dissolu- 
tion of  the  society  :  the  amount  of  such  monthly 
payments  to  be  ascertained  by  calculating  the  pro- 
bable duration  of  the  society,  and  treating  the  fu- 
ture payment  as  due  at  the  date  of  redemption. 
Mosley  v.  Baker,  12  Jur.  551;  17  L.  J.,  Chanc., 
257— V.  C.  W.  Affirmed  by  the  L.  C.  January  30, 
1849. 

Contract. — Generally.] — The  appellant  having 
claimed  to  be  a  partner  with  one  Paynter  in  gas- 
works, which  the  latter  had  erected,  and  was  about 
to  sell  to  a  company  then  about  to  be  formed,  it 
was  agreed  between  them,  for  the  purpose  of  end- 
ing their  disputes  respecting  the  ownership  of  the 
gas-works,  that  Paynter  should  be  at  liberty  to  sell 
the  works  at  such  'price  as  he  pleased,  upon  ac- 
counting to  the  appellant  for  the  value  of  the  works 
at  a  certain  rate,  and  that  Paynter  should  hold 
shares  for  the  appellant  in  the  company  to  the 
value  of  20001.  for  two  years.  The  company  hav- 
ing been  formed,  and  having  purchased  the  gas- 
works from  Paynter,  the  appellant  filed  a  bill 
against  him,  and  obtained  a  decree  for  specific  per- 
formance of  their  agreement.  Before  that  decree 
was  made,  the  company  was  dissolved,  and  the 
gas-works  were  sold  to  the  RatclifFe  Gas-light  and 
Coke  Company.  The  appellant  then  filed  a  new 
bill  against  Paynter,  the  Ratcliffe  Company,  the 
directors  of  the  dissolved  company,  and  the  as- 
signees of  Paynter,  who  had  become  bankrupt,  to 
establish  a  lien  upon  the  gas-works  for  what  should 
be  found  due  to  him  under  the  formerdecree,  as  well 
as  to  carry  out  the  former  decree  against  all  these 
parties: — Held,  by  the  House  of  Lords,  affirm- 
ing a  decree  of  the  Vice-Chancellor,  that  the  sale 
of  the  gas-works  by  Paynter  to  the  Londom  Com- 
pany was  authorized  by  the  appellant's  agree- 
ments; that  he  had  no  just  claim  against  the  com- 
pany, or  lien  on  the  property,  and  that  the  sup- 
plemental bill  was  properly  dismissed,  with  costs, 
as  against  all  the  defendants,  except  Paynter  and 
bis  assignees.  Pinkus  v.  Ratcliffe  Gas  Company, 

1  H.  L.  Ca.  309. 

If  an  agreement  between  two  parties  is,  on 
general  principles,  fair  as  between  them,  it  is  not 
invalid  merely  because  it  may  have  been  concocted 
and  brought  about  by  a  third  party  with  a  fraudulent 
intention  of  benefiting  himself.  Bellamy  v.  Sabine, 

2  Ph.  425;  17  L.  J.,  Chanc.,  105. 

In  such  a  case,  so  far  as  regards  the  third  party, 
the  whole  may  be  looked  upon  as  one  transaction, 
in  order  to  judge  of  his  motives  and  to  put  a  con- 
struction upon  his  acts;  but,  as  regards  the  other 
tv/o,  who,  though  affected  by  one  part  of  the  trans- 
action, may  be  total  strangers  to  the  part,  it  is  not 
only  not  necessary,  but  it  would  be  unjust  to  con- 
sider every  part  of  the  transaction  affected  by  ob- 
jections which,  in  fact,  apply  only  to  particular  por- 
tions of  it.  Ib. 

Circumstances  to  be  taken  into  consideration  in 
judging  of  the  fairness  of  an  arrangement  between 
a  father,  tenant  for  life,  and  son,  tenant  in  tail,  for 
barring  the  entail.  Ib. 

Where  the  main  consideration  moving  from  the 
son  was  an  undertaking  to  pay  the  father's  debts, 
even  the  circumstance  of  several  of  the  most  im- 
portant items  being  left  in  blank,  was  held  insuffi- 
cient to  sot  the  transaction  aside,  as  against  the 
father,  though  the  son  was  only  just  of  age  ;  as  a 
family  arrangement  of  that  description  cannot  be 


supposed  to  have  depended  upon  any  very  exact 
calculation  as  to  the  amount  of  the  debts.     Ib. 

Where  a  young  man,  just  of  age,  was  imposed 
upon  in  the  sale  of  an  estate — Held,  that  his  heir 
was  not  precluded  from  suing  to  set  the  sale  aside, 
ay  the  circumstance  of  the  party  defrauded  having 
jy  will  bequeathed  to  a  third  party  the  balance  of 
aurchase-money  remaining  due  at  his  death.  Ib. 

The  principle  of  there  being  no  equity  as  be- 
tween real  and  personal  representatives  has  no 
reference  to  such  a  case;  in  which  the  Court  pro- 
eeds  upon  the  ground  that,  as  the  transaction 
ought  never  to  have  taken  place,  the  rights  of  the 
sarties  are,  as  far  as  possible,  to  be  placed  in  the 
situation  in  which  they  would  have  stood  if  there 
lad  never  been  any  such  transaction.  Ib. 

An  agreement  between  a  father,  tenant  for  life, 
and  an  eldest  son,  tenant  in  tail,  for  certain  con- 
siderations, to  bar  the  entail  and  convey  the  estate 
to  the  son,  was  followed  within  a  fortnight  by  the 
sale  of  the  estate  by  the  son  to  the  solicitor  who 
lad  acted  for  both  parties  in  the  agreement.  In  a 
suit,  after  the  death  of  the  son  without  issue,  by 
:he  next  remainderman  in  tail,  who  was  also  heir- 
at-law  of  the  son,  to  set  aside  both  transactions, 
and  to  have  the  estates  resettled  to  the  former 
uses,  the  Court  was  of  opinion  upon  the  evidence, 
that  both  transactions  were  but  parts  of  one 
scheme,  contrived  by  the  solicitor  for  his  own 
benefit;  but,  being  also  of  opinion,  that,  on  the 
principle  of  family  arrangements,  the  agreement 
between  the  father  and  the  son  was  not  necessa- 
rily an  unfair  one  in  itself,  the  Court  set  aside  the 
second  only,  and,  dismissing  the  bill  as  to  the 
first,  decreed  the  solicitor  to  convey  the  estate  to 
the  plaintiff  in  fee.  Ib. 

On  a  bill  subsequently  filed  by  the  father  against 
the  plaintiff  in  the  former  suit,  complaining,  that, 
since  he  had  got  into  possession  of  the  estate  un- 
der that  decree,  he  had  refused  to  perform  the 
stipulations  in  the  father's  favour  of  the  first  agree- 
ment, and  praying  specific  performance  thereof; 
the  Vice-Chancellor  being  of  opinion,  at  the  hear- 
ing, that  the  plaintiff  had  no  equity  for  such  relief, 
but  that  he  had  a  right  to  be  restored,  as  far  as 
possible,  to  the  condition  in  which  he  stood  at  the 
time  of  that  agreement,  gave  him  leave  to  insert, 
by  amendment,  an  alternative  prayer  for  relief  of 
that  kind;  and  on  the  amended  record  directed 
certain  inquiries  on  that  footing,  conceiving  that 
such  decree  was  not  inconsistent  with  that  in  the 
former  suit.  But,  on  appeal  by  the  plaintiff,  the 
Lord  Chancellor  held  the  contrary  ;  and  that,  whe- 
ther the  present  plaintiff  was  or  was  not  entitled 
originally  to  enforce  the  first  agreement,  the  pre- 
sent defendant,  by  taking  a  conveyance  of  the 
estate  under  the  former  decree,  had  waived  any 
equity  he  might  have  had  to  resist  such  claim ; 
and  his  Lordship  made  a  decree  for  specific  per- 
formance, at  the  same  time  disapproving  of  the 
order  for  amending  the  prayer,  which  had  not 
been  appealed  from.  Ib. 

A  builder  agreed,  by  a  written  contract  under 
seal,  with  a  board  of  guardians  to  build  a  work- 
house according  to  a  certain  plan  for  a  certain 
sum;  and  any  deviations  from  the  plan,  which  the 
board  or  their  architect  might  order  in  the  course 
of  the  work,  were  to  be  valued  in  a  particular  man- 
ner, and  the  value  added  to  or  deducted  from  the 
stipulated  price,  as  the  case  might  be;  but  it  was 
expressly  provided,  that  no  allowance  was  to  be 
made  to  the  builder  for  additional  work,  unless  the 
same  should  be  ordered  in  writing.  After  the 
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builder  had  been  paid  for  all  the  work  done  pur- 
suant to  the  written  agreement,  he  filed  a  bill 
against  the  board,  alleging  that  much  additional 
work  had  been  done  with  the  knowledge  and  sanc- 
tion of  the  board,  and  on  the  faith  of  an  assurance 
from  their  agent  that  no  written  order  for  it  was 
necessary,  and  praying  an  account  and  payment  of 
what  was  due  in  respect  of  such  work  On  a  gene- 
ral demurrer — Held,  that  the  subject-matter  of  the 
claim  was  not  of  itself  within  the  jurisdiction  of 
the  Court  of  Chancery.  Kirk  \.  Bromley  Union, 
2  Ph.  640;  12  Jur.  85;  17  L.  J.,  Chanc.,  127. 

Held,  secondly,  that  the  alleged  fraud  on  the 
part  of  the  board,  in  taking  advantage  of  the  want 
of  a  written  order  to  avoid  paying  for  work  which 
they  had  sanctioned,  would  not  give  the  Court 
jurisdiction;  and  that  bills  to  enforce  parol  con- 
tracts within  the  Statute  of  Frauds,  on  the  ground 
of  part  performance,  were  different,  the  Court 
having  jurisdiction  in  those  cases  over  the  original 
subject-matter,  viz.,  the  contract,  and  the  question 
being  whether  that  jurisdiction  was  ousted  by  the 
want  of  a  writing,  whereas  here  the  attempt  was 
to  make  the  want  of  a  writing  the  ground  of  juris- 
diction. Ib. 

Brokers,  in  the  city  of  London,  being  directed 
to  purchase  iron,  delivered  to  the  buyer  bought 
notes,  purporting  to  be  notes  of  the  contract  for 
the  iron,  not  disclosing  the  name  of  the  seller,  the 
brokers  guaranteeing  the  performance  of  the  con- 
tract; and  the  buyer  paid  the  brokers  their  commis- 
sion, together  with  a  deposit  in  part  payment  of  the 
price  of  the  iron.  The  buyer  afterwards  discovered 
that  there  was  no  principal  seller  of  the  iron,  other 
than  one  of  the  firm  of  brokers,  who  intended 
himself  to  perform  the  contract;  and,  upon  a  bill 
filed  by  parties  from  whom  the  buyer  of  the  iron 
had  obtained  money  on  the  security  of  the  con- 
tracts, the  deposits  were  ordered  to  be  repaid, 
with  interest.  Wilson  v.  Short,  6  Hare,  366;  12 
Jur.  301;  17  L.  J.,  Chanc.,  289. 

If  in  such  a  case  the  plaintiffs  had,  before  the 
bill  was  filed,  abandoned  all  interest  in  the  con- 
tracts for  the  iron,  they  could  not  afterwards  sue 
for  the  recovery  of  the  deposits;  but  the  cancel- 
lation of  certain  letters,  which  gave  the  plaintiffs 
an  interest  in  the  contract  as  against  the  brokers, 
the  plaintiffs  being  at  the  time  of  such  cancella- 
tion ignorant,  and  the  brokers  knowing  the  truth 
of  the  case,  does  not  in  equity  protect  the  brokers 
from  the  claim  of  the  plaintiffs  for  the  recovery  ol 
the  deposits.  Ib. 

Though  the  Court  will  not  enforce  a  contract  for 
the  purchase  of  a  litigated  right,  yet  if  a  lawful 
contract  for  the  purchase  of  an  undisputed  right 
be  made,  and  the  necessity  for  litigation  as  against 
third  persons  arise  out  of  circumstances  after- 
wards discovered,  the  purchaser  of  assignee  is  not 
precluded  from  suing  upon  his  contract.  Ib. 

It  is  not  champerty  where  the  right  purchased 
was  originally  clear,  but  the  litigation  is  the  result 
of  circumstances  subsequently  arising  or  subse- 
quently known.  Ib. 

If  the  plaintiffs  had  known  that  the  brokers  were 
also  the  sellers  of  the  iron,  or  if  the  plaintiffs 
were  otherwise  not  deceived  by  their  representa- 
tions, they  would  not  have  been  entitled  to  relie" 
in  equity.  Ib. 

Knowledge  by  the  buyer  of  the  fact  that  there 
was  not  any  seller  of  the  iron  other  than  the 
brokers,  would  not  affect  parties  advancing  money 
to  the  buyer  on  the  faith  of  representations  mad< 
to  them  by  the  brokers,  that  the  contract  was 


regular   and    valid,  nor  deprive  such   parties   of 
heir  right  of  rescinding  the  transaction,  and  re- 
covering payments  which  had  been  made.     Ib. 

There  is  a  remedy  in  equity  as  well  as  at  law, 
by  a  principal  against  his  broker  or  agent,  to  re- 
cover a  sum  of  money  paid  to  the  broker  on  his 
untrue  representation,  that  he  had  entered  into  a 
contract  for  his  principal,  which  alleged  contract 
had  in  fact  no  existence.  Ib. 

A  lady  resident  in  Ireland  agreed  with  an  Irish 
solicitor,  that,  if  he  would  employ  a  solicitor  in 
London  to  take  out  for  her  certain  letters  of  ad- 
ministration in  England,  which  were  necessary 
to  complete  her  title  to  a  fund  in  the  Court  of 
Chancery  in  England,  and  afterwards  procure  the 
fund  for  her,  he  should  receive  a  commission  of 
101.  per  cent,  upon  the  amount  of  the  fund,  and 
also  be  reimbursed  what  he  should  pay  to  the 
London  solicitor  : — Held,  that  the  agreement  was 
contrary  to  policy,  and,  therefore,  could  not  be 
enforced.  Strange  v.  Brennan.  15  Sim.  346. 
Affirmed  by  the  Lord  Chancellor,  10  Jur.  649  j 
15  L.  J.,  Chanc.,  389. 

A  builder  entered  into  a  contract  to  build  a 
union  workhouse  on  certain  specified  terms,  but 
became  bankrupt  before  it  was  completed,  and  it 
was  finished  by  the  guardians.  A  bill  by  the  as- 
signees, to  have  an  account  taken  of  what  had 
been  done,  was  dismissed,  with  costs,  on  the 
ground  that  it  was  not  a  proper  subject  for  a  suit 
in  equity.  Ambrose  v.  The  Dunmaw  Union,  9  Beav. 
508. 

The  plaintiff  being  entitled  to  an  annuity  of  3007. 
charged  upon  plantations  in  the  West  Indies,  be- 
longing to  K.,  entered  (as  agent  for  K.)  into  an 
agreement  with  D.,  by  which  D.,  in  consideration 
of  having  the  produce  consigned  to  him  until  his 
advances  were  satisfied,  was  to  ship  supplies  to 
the  plantations,  and  honour  bills  drawn  upon  him, 
D.,  by  K.,  for  the  expenses  of  management,  and 
also  to  pay  the  plaintiff's  annuity.  The  consign- 
ments were  made,  and  D.  paid  the  plaintiff's  an- 
nuity for  one  year,  and  then  discontinued  the 
payment,  although  he  received  subsequent  con- 
signments. The  bill  prayed  that  D.  might  be 
ordered  to  pay  the  annuity  so  long  as  he  con- 
tinued to  receive  the  consignments  : — Held,  on 
demurrer,  that,  without  deciding  whether  the 
plaintiff  could  (with  reference  to  the  decision  in 
the  case  of  Garrard  v.  Lord  Lauderdale)  sustain  a 
suit  to  enforce  the  agreement  as  against  D.,  D. 
could  not,  after  the  payment  of  the  annuity  which 
he  had  made  under  the  contract,  withhold  from 
the  plaintiff  the  benefit  of  the  contract  for  the 
further  payment  of  the  annuity.  Kirwan  v.  Daniel, 
5  Hare,  493;  11  Jur.  235;  16  Law  J.,  Chanc.,  191 
—V.  C.  W. 

Tenant  for  life,  with  power  to  lease  at  the  best 
rent,  agrees  to  make  a  demise  for  a  term  war- 
ranted by  the  power,  but  at  a  rent  which  after- 
wards appears  not  to  be  the  best  rent.  There 
being  no  fraud  in  the  transaction,  the  Court  will 
decree  a  partial  performance  of  the  agreement, 
and  direct  the  tenant  for  life  to  execute  the  agree- 
ment as  far  as  his  estate  enables  him  to  do  so. 
Dyas  v.  Cruise,  2  Jones  &  Lat.  460. 

Abandonment  of,  Part  Performance.] — A.,  by 
deed,  contracted  with  13.,  that,  in  consideration 
of  100/.  expressed  to  be  paid  to  A.  by  B.,  he  (A.) 
would  maintain,  educate,  and  apprentice  B.'s 
child,  a  boy  of  five  years  ;  and  that,  if  he  had  no 
child  of  his  own,  B.'s  child  should,  in  case  of  his 
attaining  twenty-one  years,  have  all  his  (A.'s) 
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real  and  personal  estate  at  his  death,  subject  to 
a  life-interest  for  his  widow.     It  appeared  from 
the  circumstances  of  the  case  probable  that  the 
apparent  consideration   of  1002.  was  not  in  fact 
paid,  or  intended  by  either  party  to  be  paid,  and 
that    it   was  stated   in  the  deed  pro  forma  only. 
There  was  some  evidence  that  the  child  was   at 
A  's  house  after  the  date  of  the  deed,  but  it  ap- 
peared doubtful  whether  the  child  ever  lived  with 
A.  in  the  manner  provided  by  the  contract,  and 
he   soon  after  was  residing  with  his  father  (B.), 
and    the    Court  was    satisfied  that  A.  and  B.  by 
agreement    between    themselves    abandoned    the 
contract,  and  that  the  status  of  the  child  had  not 
been  altered  by  anything  done  by  A.  in  pursuance 
of  the  contract.     Upon  a  bill  filed  by  the  child, 
after  the  death   of  A.— Held,  that   the  contract, 
bavin"  been  abandoned   by   the  contracting  par- 
ties, could  not  be  enforced  by  the  child.     Hill  v. 
Gomme,  5  Myl.  &  Cr.  250. 

Whether  the  Court  would  perform  a  contract 
by  which  a  person  for  a  sum  of  money  deprives 
himself  of  the  possibility  of  realizing  property 
which  he  can  dispose  of  by  will,  and  thus^destroys 
an  active  motive  for  bettering 
life,  quaere  1  Ib. 

Whether,  if  the  contract  had  been  so  acted  on 
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by  A.  as  to  alter  the  status  of  the  child,  the  child 
could  have  enforced  the  contract  1     Ib. 

Variation,  Waiver.] — In  a  contract  between  a 
builder  and  guardians  of  a  union  for  building  a 
workhouse  according  to  certain  plans,  there  was 
the  following  stipulation: — "It  is  also  to  be  in 
the  power  of  the  board  of  guardians,  or  of  the 
architect  (by  the  authority  of  the  board  of  guar- 
dians), to  direct  such  alterations  to  be  made  in 
the  works  during  their  progress  as  they  may  deem 
expedient,  which  alterations  shall  not  vacate  or 
make  void  the  contract,  but  shall  be  performed 
by  the  contractor  according  to  the  directions  he 
may  receive  ;  and  the  value  of  the  same,  whether 
in  addition  or  deduction,  is  to  be  ascertained  by 
the  said  architects,  and  to  be  added  to  or  deduct- 
ed from  the  amount  of  the  contract  accordingly, 
but  no  allowance  is  to  be  made  to  the  contractor  for 
extra  or  additional  work,  unless  the  same  shall  have 
been  ordered  in  writing."  In  the  progress  of  the 
works,  considerable  extra  work  was  found  ne- 
cessary ;  and  the  contractor,  by  the  direction  of 


Held,  that,  in  support  of  a  charge  of  fraudulent 
concealment,  no  case  of  constructive  notice  of  the 
fact  alleged  to  be  concealed  could  be  set  up.  Ib. 

Held,  also,  that,  where  a  bill  seeks  relief  on  the 
ground  of  fraud,  and  fraud  is  not  established,  the 
plaintiff  is  not  entitled  to  take  a  decree  resting  on 
any  other  equity.  Ib. 

Contract,  Specific  Performance  of.  —  1.  Gene- 
rally.]— A.  B.  having  a  right  of  action  against  all 
the  members  of  a  company  for  a  debt  due  to  him 
from  the  company,  brought  his  action  against  C. 
D.,  one  of  the  members.  A.  B.  subsequently  en- 
tered into  an  arrangement  with  C.  D.  not  to  prose- 
cute the  action,  C.  D.  giving  him  a  bond  and 
warrant  of  attorney  to  enter  up  judgment  for  the 
amount  due,  unless  paid  before  a  certain  time,  A. 

B.  agreeing  to  sue  any  other  members  of  the  com- 
pany whom  C.  D.  should  point  out,  and  that  the 
sums  recovered  should  go  in  liquidation  of  the  debt 
and  in  diminution  of  C.'s  liability.     A.  B.,  in  pur- 
suance of  this  arrangement,  and  at  the  instance  of 

C.  D.,  brought  an  action  against  E.  F.     C.  D.  then 
prevailed  on  E.  F.  to  advance  a  sum  of  money,  on 
the  understanding  that  it  would  prevent  the  fur- 
ther prosecution   of  the   action.     C.  D.,  however, 
applied  the  money  to  obtaining  an  extension  of  the 
time  when  judgment  was  to  be  entered  up  against 
himself  in  pursuance  of  his  arrangement  with  A. 
B.,  and  A.  B.  continued  to  prosecute  the  action 
against  E.  F.: — Held,  on  a  bill  filed  by  E.  F.,  and 
without  deciding  on  the  effect  of  the  arrangement 
as  between  A.  B.  and  the  members  of  the  company 
generally,  that  A.  B.  was  thereby  affected  by  the 
equities   existing  between  C.  D.   and   E.   F.,  and 
that,  under  the  above  circumstances,  the  plaintiff 
was  entitled  to  an  injunction  to  stay  the  further 
prosecution  of  the  action  against  him.     Gillespie  v. 
Barnewall,  12  Jur.  569 ;    17  L.  J.,  Chanc.,  279— C. 

On  a  bill  filed  for  the  specific  performance  of  an 
agreement,  and  for  an  injunction  against  an  action 
at  law,  the  Court,  upon  the  case  raised  by  the 
pleadings,  was  of  opinion  that  the  plaintiff  was 
entitled  to  a  decree;  but,  from  the  evidence  of 
one  of  the  plaintiff's  witnesses,  it  appeared  doubt- 
ful whether  there  did  not  exist  matter  not  put  in 
issue  by  the  pleadings  by  which  the  title  of  the 
plaintiff,  as  against  the  defendant,  might  possibly 
be  affected.  The  Court,  under  these  circum- 
stances, and  without  deciding  upon  the  effect  of 


the  architect,  and  with  the  approval  and  sanction 
of  the  board  of  guardians,  performed  such  extra 
work,  but  without  a  written  order.  The  guardians 
refused  to  pay  for  this  additional  work.  Bill  by 
the  builder  to  enforce  payment  in  respect  of  the 
extra  work,  and  for  an  account.  Demurrer  for 
want  of  equity  overruled.  Kirk  v.  Bromley  Union 
Guardians,  11  Jur.  49  ;  16  Law  J.,  Chanc.,  114 — 
V.  C.  E. 

What  circumstances  of  conduct  sufficient  in 
equity  to  waive  a  direct  contract.  Ib. 

Uncertainty.]  —  An  agreement  between  mem- 
bers of  a  family  to  grant  a  lease  from  year  to  year 
at  a  fair  annual  rent,  for  so  long  as  the  lessee 
should  choose: — Held,  so  vague  and  uncertain 
that  the  Court  could  not  execute  it.  Thellusson  v. 
Rendlesham  (Lord),  11  Jur.  29. — V.  C.  E. 

Contract,  rescinding  —  Fraud.]  —  Bill  by  pur- 
chaser to  set  aside  a  sale  and  conveyance  on  the 
R  round  of  fraudulent  concealment  of  a  fact  alleged 
to  be  known  to  the  vendor,  dismissed,  no  personal 
fraud  on  tlu-  p;irt  of  the  vendor  being  established. 
Wilde  v.  Gibson,  12  Jur.  527 — II.  L. 


the  matter  so  incidentally  brought  under  its  notice, 
directed  inquiries  for  the  purpose  of  ascertaining 
all  the  facts  of  the  case,  and  granted  an  injunction 
in  the  meantime.  Phelps  v.  Prothero,  12  Jur.  733; 
17  L.  J.,  Chanc.,  404— C. 

A  bill  was  filed  to  enforce  an  agreement  for 
work  at  a  stated  price.  The  plaintiff,  on  motion, 
swore  that  the  price  had  been  obliterated  from  the 
agreement  by  chemical  agency,  and  asked  that 
the  paper  might  be  submitted  to  chemical  tests  to 
ascertain  whether  that  had  been  done;  but  the 
Court  refused  to  make  any  order.  Twentyman  v. 
Barnes,  12  Jur.  743— V.  C.  B. 

2.  Compromise  of  Suit.]  —  Performance   of  an 
agreement  to  compromise  a  suit,   entered  into  by 
the  solicitor  for  the  plaintiff  and   the  solicitor  for 
the  defendant,  by  which  the  latter  agreed  to  pay 
the   plaintiff's  costs  to  the   former,   enforced  by 
order  made  in  a  summary  way.    Gilbert  v.  Cooper, 
15  Sim.  343.     Overruled   by  the  Lord  Chancellor, 
18th  March,  1848. 

3.  Execution   of  Deeds.] — Plaintiff,  having  be- 
come surety  for  the  defendant  for  due  payment  of 
an  annuity  granted  by  the  latter,  and  defendant, 
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who  was  tenant  in  tail  in  remainder  of  certain 
freehold  premises,  expectant  on  the  death  of  his 
father,  by  indenture,  dated  in  1823,  covenanted 
with  the  plaintiff,  that,  on  the  decease  of  his  the 
defendant's  father,  he  would  suffer  a  recovery  of 
the  entailed  premises  for  the  benefit  of  the  plain- 
till',  as  a  security  against  any  payment  or  expenses 
he  the  plaintiff  might  make  or  be  put  to  in  respect 
of  the  annuity.  Upon  a  bill  being  filed  in  1847, 
after  decease  of  defendant's  father,  for  a  specific 
performance  of  the  contract  by  the  execution  of  a 
disentailing  deed  by  the  defendant,  the  defendant 
objected,  by  his  answer,  that  certain  creditors, 
upon  judgments  entered  up  against  the  defendant 
subsequently  to  the  date  of  the  indenture  of  in- 
demnity, but  before  the  death  of  the  defendant's 
father,  had,  by  the  operation  of  the  stat.  1  &  2 
Viet.  c.  110,  s.  13,  acquired  charges  upon  the  en- 
tailed premises  prior  in  point  of  date  to  the  plain- 
tiff's claim  under  the  deed,  and  submitted,  that 
such  creditors  were  necessary  parties  to  the  suit : 
— Held,  overruling  the  objection,  that,  whether 
the  interest  of  the  judgment  creditors  were  prior 
or  subsequent,  in  point  of  date,  to  the  plaintiff's 
claim,  the  objection  went  to  the  relief,  and  not  to 
the  want  of  parties.  Petre  v.  Duncombe,  12  Jur. 
261;  17  L.  J.,  Chanc.,  370— V.  C.  W. 

4.  Granting  Lease.]  —  Specific  execution  of  a 
contract  to  grant  a  lease  decreed,  the  contract 
having  been  performed  in  all  respects,  save  the 
execution  of  the  lease,  and  time,  if  of  the  essence 
of  the  contract,  not  being  the  ground  upon  which 
the  landlord  refused  out  of  court  to  execute  the 
lease;  but  without  costs,  because  of  the  laches 
of  the  plaintiff  in  asserting  his  right.  Burke  v. 
Smyth,  3  J.  &  L.  193. 

A.  wrote  thus  to  C.:  "  I  have  told  Mrs.  C.,  that 
it  is  my  intention  to  let  and  lease  to  you  that  field 
which  J.  M.  held  under  me,  and  that  the  rent 
thereof  is  to  be  at  21.  10s.  per  acre,  for  your  life 
and  Mrs.  C.'s,  which  will  be  stated  in  the  lease, 
with  the  understanding  that  you  are  to  be  ac- 
countable for  the  payment  of  the  tithe  rent-charge, 
poor-rate  charge,  cess,"  &c.  The  law  agent  of 
A.,  upon  the  instructions  of  C.,  and  without  the 
authority  of  A.,  afterwards  prepared  a  lease  which 
was  executed  by  C.,  whereby  the  lands  were  pur- 
ported to  be  demised  for  the  lives  of  C.  and  his 
wife,  and  a  third  person,  or  twenty-one  years, 
whichever  should  last  the  longest,  at  a  rent  which 
was  the  aggregate  of  the  rent  mentioned  in  the 
letter  and  the  tithe  rent-charge.  This  reserved 
rent  was  for  some  time  received  by  A.,  who  after- 
wards refused  to  execute  that  or  any  other  lease. 
A.  was  decreed  specifically  to  execute  a  lease  to 
C.,  for  his  own  lite  and  that  of  his  wife,  at  the 
rent  mentioned  in  the  unexecuted  lease  ;  and  the 
costs  of  the  suit  were  given  against  A.,  because 
of  his  misconduct.  Car.olan  v.  Brabazon,  3  J.  & 
L.  200. 

Where  there  is  no  agreement  to  make  the  tithe 
rent-charge  payable  by  the  tenant,  and  the  agree- 
ment rests  in  fieri,  the  Court  may,  in  favour  of  the 
intention,  add  the  amount  of  the  rent  charge  to 
the  rent.  Ib. 

Semble,  where  parties  enter  into  an  agreement 
for  the  letting  of  lands,  which  is  legal  to  a  certain 
extent,  to  which  extent  they  mean  that  the  agree- 
ment should  be  executed  by  an  actual  lease,  and 
stipulated  that  something  further,  not  malum  in  se3 
but  which  is  merely  prohibited,  should  rest  in  un- 
derstanding, the  Court  will  decree  the  perform- 
ance of  the  agreement  as  far  as  it  is  capable  of 
legal  execution.  Ib. 


Specific  execution  was  decreed  of  the  following 
contract  for  a  lease  :  "  From  the  love  and  affec- 
tion I  have  for  you  as  my  first  cousin,  I  now  pro- 
mise and  engage  to  you,  your  heirs  or  assigns, 
during  my  natural  life,  in  reversion,  the  farm  of 
C.,  as  now  in  your  actual  possession,  at  \l.  2s.  9d. 
per  acre,  as  now  paid  and  payable  by  you."  Moore 
v.  Crofton,  3  J.  &  L.  438. 

The  continuance  of  the  rent  which  was  reserved 
by  the  former  lease  is  a  valuable  consideration  for 
the  promise  to  grant  the  lease  in  reversion.  Ib. 

Lessees  of  way  leave,  under  a  lease  granted  by 
a  copyhold  tenant  in  fee  of  the  land,  entered  into 
a  negotiation  for  a  new  lease  with  the  tenant  for 
life  under  the  lessor's  will,  which  gave  tenant  for 
life  power  of  leasing.  A  correspondence  ensued, 
in  the  course  of  which  the  tenant  for  life  offered  to 
grant  a  new  lease  at  a  certain  rent,  which  offer 
was  accepted  by  the  lessees.  The  original  lease 
contained  a  clause  usual,  if  not  universal,  in  the 
leases  in  the  neighbourhood,  giving  the  lessees  the 
option  of  determining  the  lease  on  notice.  The 
correspondence  respecting  the  new  lease  was  Si- 
lent as  to  the  insertion  of  such  a  clause,  but  one 
of  the  earliest  letters  alluded  to  the  proposed  lease 
as  a  renewal  of  the  former  : — Held,  first,  that  the 
lessees  might  have  understood  that  such  a  clause 
was  intended  to  be  inserted  in  the  new  lease,  with- 
out putting  a  perverse  or  absurd  construction  on  the 
correspondence  ;  and  that,  whether  such  under- 
standing was  correct  or  incorrect,  or  was  confined 
or  was  not  confined  to  the  lessees,  they  ought  not 
to  be  ordered  to  accept  the  lease  without  such  a 
clause.  Ricketts  v.  Bell,  1  De  G.  &  S.  335. 

Held,  secondly,  that  the  tenant  for  life  had  not, 
under  the  will  or  otherwise,  power  to  grant  such 
a  lease,  and  that  the  reversioner,  though  able  to 
fulfil  the  agreement,  was  not  entitled  to  demand  a 
specific  performance  of  it.  Ib. 

Quaere,  whether,  in  executory  agreements,  there 
is  a  presumption  in  favour  of  the  insertion  in  the 
executed  contract  of  all  such  stipulations  as  are 
customarily  inserted  in  such  contracts.  Ib. 

5.  Waiver.] — There  must  be  as  clear  evidence 
of  the  waiver  as  of  the  existence  of  the  contract ; 
the  Court  will  not  act  upon  less.  Carolan  v.  Bra- 
bazon, 3  J.  &  L.  200. 

Covenant.] — Bill  for  the  execution  of  a  covenant 
contained  in  a  renewed  lease  granted  by  trustees 
dismissed  ;  the  covenant  being  ultra  vires  of  the 
trustees.  Bellringer  v.  Blagrave,  1  De  G.  &  S.  63  ; 
11  Jur.  407— V.  C.  B. 

Customary  Payment.} — A  bill  by  a  vicar  claim- 
ing, as  such,  a  customary  payment  of  Qd.  in  the 
pound  on  all  lands  and  houses  within  the  parish, 
was,  on  a  rehearing,  retained,  with  liberty  to  the 
plaintiff  to  bring  an  action  ;  the  Lord  Chancellor 
considering  that  a  more  proper  course  than  the 
one  proposed  to  be  taken  by  the  Court  below,  of 
directing,  first,  an  issue  to  try  the  immcmoriality 
of  the  custom,  and  then  taking  the  opinion  of  a 
court  of  law  upon  the  validity  of  such  a  custom, 
the  case  being  one  which  the  jurisdiction  of  this 
Court  was  resorted  to  merely  as  ancillary  to  a  legal 
right.  Butlin  v.  Masters,  2  Ph.  290. 

Suggestion  as  to  the  propriety,  in  such  cases,  of 
going  to  law  first,  to  ascertain  the  right  before 
filing  the  bill  in  equity.  Ib. 

Crown,  Rights  of.]  — The  Attorney-General  (after 
the  passing  of  the  statute  5  Viet.  c.  5)  filed  an  in- 
formation in  Chancery  against  the  Mayor  and  Com- 
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monalty  of  London,   alleging  that  the  Crown  wa 
seised  of  the  bed  and  soil  of  the  river  Thames 
that  defendants  were  conservators  thereof,  and  in 
breach  of  their  duty   as    such    conservators    hac 
granted  to  divers  persons  (also  made  defendants 
licenses  to  embank  parts  of  the  river,  and  had  re 
ceived  fines  for  such  licenses,  and  that  such  em 
bankments  were  nuisances  ;  and  the  information 
prayed  that  the  rights  of  the  parties  might  be  as 
certained  ;   that  the  licenses    might   be    declarec 
void  ;  and  that  injunctions  might  issue  to  preven 
the  completion  of  the  embankments.     The  defend- 
ants denied  that  the  embankments  were  nuisances 
and  demurred  to  the   rest  of  the  bill   for  want  o 
equity: — Held,  affirming  an  order  of  the  Master  o 
the  Rolls,  that,  upon  these  pleadings,  the  informa- 
tion was   maintainable.     London  (Corporation  of) 
v.  Attorney-General,  1  H.  L.  Ca.  440. 

A  Deed  Lost.}  — On  the  rehearing  of  a  creditor's 
suit,  in  which  the  plaintiff  claimed  as  assignee  o! 
a  deed  of  covenant  alleged  to  have  been  executed 
by  the  testator,  it  appearing  from  the  evidence  ol 
one  of  his  own  witnesses  that  the  benefit  of  the 
deed,  which  was  not  forthcoming,  had  been  as- 
signed to  him  without  consideration  for  the  express 
purpose  of  qualifying  the  covenantee  to  be  a  wit- 
ness to  prove  its  contents,  and  the  plaintiff  having 
failed  in  the  due  preliminary  proof  of  the  execu- 
tion of  the  instrument,  and  of  its  loss,  the  Lord 
Chancellor  reversed  the  decree  of  the  Court  below, 
by  which  certain  inquiries  were  directed  as  to 
these  points,  and  retained  the  bill,  with  liberty  to 
the  plaintiff  to  bring  an  action.  Watson  v.  Parker, 
2  Ph.  5;  10  Jur.  577— C. 

Deeds. — 1.  Reforming.} — A  settlement  of  stock, 
•which  proceeded  on  a  clear  mistake  as  to  the 
party  in  whom  the  property  vested  —  Held,  not 
to  affect  the  rights  of  the  party  really  interested, 
no  intention  appearing  on  his  part,  although  join- 
ing in  the  deed,  to  deal  otherwise  with  the  pro- 
perty than  on  the  footing  of  the  mistaken  statement 
of  the  title  contained  in  the  recitals.  Ashurst  v 
Mill,  12  Jur.  1035— C. 

Where  it  was  doubtful  whether,  on  the  con- 
struction of  a  deed,  certain  property  was  included 
in  it— Held,  on  consideration  of  circumstances  at 
the  time  the  deed  was  executed,  and  of  the  con- 
duct of  the  parties  immediately  afterwards,  that 
the  property  was  not  intended  to  be  included  in  it. 
Walsh  v.  Trevanion,  12  Jur.  344 V.  C.  E. 

The  bill  prayed  that  the  deed  might  be  rectified, 
and  in  the  alternative  that  it  might  be  declared' 
that  the  property  was  not  included  in  the  deed. 
Case  sent  to  law  on  the  construction  of  the  deed! 
Ib. 

In   a  marriage   settlement  the  property  of  the 
wife  was  conveyed  and  assigned  in  trust  for  the 
wife  for  life  for  her  separate  use,  remainder  to  the 
husband  for  his  life,  remainder  to  the  children  of 
the  marriage,  and  in  default  of  issue  of  the  mar- 
riage, to  the  brother  of  the  wife  and  his  children 
After  the  marriage  the  husband  and  wife  filed  their 
bill,  charging  that  the  brother,  who  was  one  of  the 
trustees   of  the  settlement,   in  concert   with  the 
solicitor's  clerk,  who  took  the  instructions  for,  and 
attended    the   execution    of,   the   settlement,  had 
•audulently  omitted   or  erased  from  the  deed   a 
jenertl  power  of  appointment  by  the  wife  in  de- 
fault of  issue  of  the  marriage,  and  praying  that  the 
Icment  might  be  rectified  by  inserting  such  a 
I  he  wife  did  not  prove  the  instructions 
the  msertion  of  such  a  power,  nor  the  fraud  in 
«'"g  or  erasing  it,  but  it  appeared  by  the  evi- 


dence that  the  power  had  been  introduced  in  the 
draft  settlement  prepared  by  counsel,  and  also  in 
the  engrossment;  and  the  answer  of  the  brother 
stated,  that,  the  power  having  been  noticed  by 
him  when  the  engrossment  was  read  over  to  him, 
he  objected  to  it,  as  not  being  according  to  his 
understanding  of  the  intentions  of  the  wife,  when 
the  solicitor's  clerk  admitted  it  was  not  and  struck 
it  out.  The  Court  held,  that  it  was  the  duty  of 
the  brother,  as  one  of  the  trustees,  not  to  have 
permitted  the  power  to  be  struck  out  without  the 
express  directions  of  the  intended  wife  on  that 
point;  and  that  relief  might  be  given  in  the  suit, 
subject  to  the  question  whether  the  wife  knew, 
when  she  executed  the  settlement,  that  it  did  not 
contain  the  power.  Harbidge  v.  Wogan,  5  Hare, 
258;  10  Jur.  703;  15  Law  J.,  Chanc.,  281  — V. 
C.  W. 

2.  Setting  aside.} — A  release  of  the  equity  of 
redemption  was  set  aside  at  the  instance  of  the 
mortgagee,  he  having  been  induced  to  accept  of  it, 
and,  in  consideration  thereof,  to  covenant  for  the 
payment  of  a  perpetual  annuity  to  the  mortgagor, 
and  to  give  the  mortgagor  a  perpetual  right  of  re- 
demption, by  means  of  misrepresentations  by  the 
mortgagor  and  his  solicitor,  who  was  also  the  soli- 
citor for  the  mortgagee,  as  to  the  title  of  the  mort- 
gagor, the  value  of  the  premises,  and  the  nature  of 
the  contract  he  was  entering  into.  Roddy  v.  Wil- 
liams, 3  J.  &  L.  1. 

A  person  entitled  to  real  estate  by  voluntary 
conveyance  settled  it  in  strict  settlement.  After 
the  decease  of  the  settlor,  his  heir-at-law,  who 
was  also  tenant  for  life  under  the  settlement,  upon 
his  marriage,  by  indenture  reciting  the  voluntary 
settlement,  conveyed  all  his  interest  in  the  lands 
upon  trust  to  secure  a  provision  for  his  wife:— 
Quaere,  can  he  afterwards  insist  that  the  voluntary 
settlement  was  void,  because  the  settlor  was  in  a 
state  of  mental  imbecility  when  he  executed  it?  Ib. 

Exposition  of  the  principles  upon  which  the 
Court  of  Chancery  acts  in  cases  where  deeds,  exe- 
cuted between  parties  who  stand  in  a  confidential 
relation  to  each  other,  are  impeached.  Ahearne 
v.  Hogan,  1  Dru.  310. 

In  1836  J.  H.  effected  two  policies  of  assurance 
upon  his  own  life,  and  by  indenture  of  the  15th 
Vlarch,  1S36,  he  assigned  the  same  to  the  plain- 
tiff, then  a  practising  physician,  and  of  whom  J.  H. 
was  a  patient  at  the  time.  The  deed  recited,  that 
J.  H.  stood  indebted  to  the  plaintiff  in  the  sum  of 
20/.  for  professional  services  rendered  to  J.  H.  by 
the  plaintiff,  which  he  was  unable  to  pay  ;  and  the 
consideration  for  the  assignment  was  expressed  to 
>e  "  the  said  sum  of  20/.  so  due,  &c.,  and  also  the 
further  sum  of  10s."  In  1837  J.  H.  died,  and  his 
widow,  who  thereupon  became  his  personal  repre- 
sentative, having  declined  to  concur  with  the 
>laintiff  in  giving  the  assurance  company  the  ne- 
cessary receipt,  the  present  suit  was  instituted. 
The  defendant  by  her  answer  denied  that  the  con- 
sideration expressed  in  the  deed  of  assignment  of 
Vlarch,  1836,  was  ever,  in  point  of  fact,  paid;  and 
nsisted  that  the  transaction  was  invalid,  and  could 
not  be  supported  upon  the  ground  of  public  policy, 
n  consequence  of  the  relation  subsisting  between 
he  parties,  and  the  undue  influence  which  had 
jeen  exercised.  To  support  the  payment  of  the 
consideration  stated  in  the  deed,  the  plaintiff 
offered  evidence  to  prove  that  III.  was  in  fact 
>aid  at  the  time  of  the  execution  of  the  deed,  and 
hat  the  residue  (91.)  was  due  for  past  services  as  a 
ihysician.  The  Court  of  Chancery  rejected  the 
evidence,  and  dismissed  the  bill,  with  costs.  Ib. 
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A  grant  of  annuity  set  aside  on  the  ground  of 
a  mistake  made  in  calculating  the  amount  pay- 
able upon  a  given  principle.  Carpmael  v.  Powis, 
10  Beav.  36. 

The  plaintiff,  for  a  given  sum,  agreed  to  grant 
the  defendant  a  life  annuity,  to  be  calculated  from 
the  amount  of  a  corresponding  government  annu- 
ity. The  defendant's  agent  agreed  to  ascertain 
the  amount.  He  accordingly  did  so  bona  fide,  but 
the  information  he  received  afterwards  turned  out 
to  be  inaccurate.  The  plaintiff,  relying  on  this 
information,  granted  an  annuity  based  thereon, 
and  which  was  of  too  large  an  amount.  The  de- 
fendant was  aware  of  the  mode  of  calculation,  but 
the  Court  was  unable  to  come  to  the  conclusion, 
that  the  defendant  would  have  entered  into  the 
agreement,  if  the  correct  amount  of  the  annuity 
had  been  stated:  — Held,  that,  as  there  had  been 
a  mistake  on  both  sides,  the  deed  could  not  be 
rectified,  but  must  be  set  aside  altogether.  Ib. 

Held,  also,  that,  as  the  price  of  a  government 
annuity  was  so  easy  ascertainable,  the  plaintiff,  if 
he  had  either  relied  on  his  own  knowledge,  or  on 
others  unconnected  with  the  defendant,  would  not 
have  been  entitled  to  relief.  76. 

Demise  of  Leaseholds.]  — Lessee  for  years  de- 
mised the  lands  for  his  entire  term,  reserving  a 
rent,  with  the  usual  powers  of  distress  and  entry  ; 
and,  the  rent  having  become  in  arrear,  filed  a  bill 
for  a  receiver  ;  and  moved  upon  the  answer  ac- 
cordingly. The  application  was  refused,  the  Court 
doubting  whether  the  bill  could  be  sustained,  as 
the  plaintiff  had  a  remedy  at  law.  Cremen  v. 
Hawkes,  2  Jones  &  Lat.  674. 

East  India  Company.}  — The  Court  of  Chancery 
has  jurisdiction  to  restrain  the  India  Company 
from  paying  the  money  secured  by  their  bonds  to 
a  person  who  has  wrongfully  obtained  possession 
of  them,  or  to  any  other  person  than  the  lawful 
owner  of  them.  Glasse  v.  Marshall,  15  Sim.  71. 

Ejectment."] — To  a  bill  which  alleged,  amongst 
other  things,  that  the  plaintiffs,  believing  them- 
selves to  be  entitled  under  a  devise  to  a  dwelling- 
house  and  shop,  entered  into  an  agreement  for  a 
lease  of  the  premises,  then  in  a  dilapidated  state, 
to  a  tenant,  in  pursuance  of  which  the  tenant  ex- 
pended money  in  pulling  down  and  rebuilding  the 
premises  ;  that  the  defendant,  who  was,  as  it  after- 
wards appeared,  the  actual  owner  of  a  moiety  of 
the  property,  knew  the  true  state  of  the  title,  and 
had  made  a  claim  to  the  whole  property,  which 
claim  he  repeated  a  few  days  before  the  improve- 
ments commenced  ;  that  he  also  knew  that  the  im- 
provements were  being  made,  and  that  the  plain- 
tiffs and  their  tenant  were  acting  under  a  mistake, 
and,  nevertheless,  permitted  the  works  to  be  car- 
ried on  without  any  objection  during  their  pro- 
gress ;  and  praying  that  the  defendant  might  be 
decreed  to  confirm  the  lease,  and  in  the  meantime 
be  restrained  from  evicting  the  tenant :  a  demur- 
rer for  want  of  equity  was  allowed.  Clare  Hall 
(Master  fyc.  of)  v.  Harding,  6  Hare,  273 ;  12  Jur. 
511;  17  L.  J.,Chanc.,301. 

Held,  also,  that  in  such  a  case  the  principle  is 
the  same,  whether  the  owner  and  the  party  mak- 
ing the  expenditure  by  mistake  are  strangers,  or 
tenants  in  common  of  the  property.  Ib. 

Held,  also,  that  the  owner  having  once  and  re- 
cently given  notice  of  his  claim  to  the  property, 
was  not,  in  order  to  exclude  any  equity  in  respect 
of  the  expenditure  on  the  ground  of  mistake  by 
the  party  in  possession,  or  of  acquiescence  on  his 
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own  part,  bound   again  to  assert  it  when  the  ex- 
penditure began,  or  while  it  was  going  on.     Ib. 

Held,  also,  that,  in  order  to  exclude  such  equity, 
it  was  not  necessary  that  the  notice  of  his  claim, 
given  by  the  claimant  to  the  party  in  possession, 
should  disclose  any  particulars  relating  to  the  title  ; 
nor,  if  the  claim  which  he  made  exceeded  what 
he  was  entitled  to,  was  the  party  in  possession 
justified  in  disregarding  it,  or  supposing  it  to  be 
unfounded.  Ib. 

Although  the  Court  will  by  decree  restrain  the 
setting  up  of  an  outstanding  term  to  prevent  the 
fair  trial  of  a  legal  right,  yet,  after  the  trial  of  an 
ejectment  has  taken  place,  and  a  term  has  been 
set  up  whereby  the  trial  of  the  merits  of  the  case 
was  prevented,  and  the  party  using  it  obtained  a 
verdict  and  judgment,  a  suit  cannot  be  sustained 
to  set  that  judgment  aside;  nor  will  the  fact,  that 
the  communications  made  before  the  trial  by  the 
party  who  so  gained  the  advantage  at  law  led  the 
other  party  to  believe  that  the  substantial  ques- 
tion of  the  title  would  be  tried  in  the  ejectment, 
enable  him  to  sustain  a  suit  for  such  a  purpose  ; 
but,  if  there  be  any  impediment  to  the  trial  of  the 
legal  right  in  another  action  of  ejectment,  a  suit 
may  be  sustained  for  relief  by  removing  that  im- 
pediment to  the  trial  of  the  right  in  such  future 
action.  Ib. 

Fine  and  Recovery.] — By  an  ante-nuptial  settle- 
ment, lands  of  the  wife  were  released  to  the  use 
of  the  releasees  to  uses  and  their  heirs  during  the 
joint  lives  of  the  husband  and  wife,  and  the  life  of 
the  survivor,  on  certain  trusts,  with  a  limitation 
to  the  use  of  the  wife  in  fee,  in  the  event  (which 
happened)  of  there  being  no  issue  of  the  marriage. 
After  the  death  of  the  husband,  who  survived  the 
wife,  the  surviving  releasee  to  uses,  with  a  tenant 
in  possession  of  the  land  under  a  lease  from  the 
husband,  made  a  feoffment,  and  levied  a  fine  to 
the  use  of  himself  in  fee: — Held,  that  a  court  of 
equity  might  entertain  a  suit  instituted  by  the 
heir-at-law  of  the  wife  against  the  releasee  to  uses 
to  recover  possession  of  the  land  and  the  title- 
deeds.  Reece  v.  Trye,  1  De  G.  &  S.  273 ;  12  Jur. 
689. 

Semble,  that  the  surviving  releasee  to  uses, 
after  the  determination  of  his  own  legal  estate, 
had  no  rightful  title  to  the  custody  of  the  title- 
deeds,  and  could  not  be  considered  as  holding 
them  as  a  trustee  for  the  reversioner.  Ib. 

Semble,  that  the  fine  was  fraudulent;  and  that, 
whether  void  at  law  on  that  ground  or  not,  the 
question  of  its  validity  ought  not  of  necessity  to 
be  left  to  the  decision  of  a  court  of  law.  Ib. 

Semble,  if  a  fraud  has  been  practised  on  a  tenant 
in  tail,  which  has  been  carried  into  effect  by 
means  of  a  recovery,  and  the  tenant  in  tail  dies 
without  issue,  and  without  confirming  the  trans- 
action, the  next  remainderman  in  tail  may  main- 
tain a  bill  to  set  it  aside.  Bellamy  v.  Sabine,  2 
Ph.  425  ;  17  L.  J.,  Chanc.,  105. 

Secus,  if  the  recovery  were  suffered  with  the 
intention  of  barring  the  entail,  and  the  fraud  ap- 
plied only  to  some  part  of  the  transaction  inde- 
pendent of  that  object.  Ib. 

Forfeiture.] — A  Court  of  equity  will  declare 
and  give  effect  to  a  forfeiture  where  such  forfei- 
ture is  incidental  to  the  administration  of  a  trust. 
Duncombe  v.  Levy,  5  Hare,  232 ;  11  Jur.  262— V. 
C.  W. 

Fraud — Levying  Fine.] — If  in  levying  a  fine  a 
direct  fraud  is  practised,  the  Court  of  Chancery 
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has  undoubted  jurisdiction  to  give  relief ;  but  the 
mere  fact  that  a  party  levying  a  fine  has  good  rea- 
son to  believe,  that,  if  he  did  not  do  so,  an  ad- 
verse claim  might  or  would  be  established  against 
him,  has  never  been  considered  as  sufficient  evi- 
dence of  a  gross  fraud  to  induce  a  court  of  equity 
to  grant  relief.  Langley  v.  Fisher,  9  Bea.  90;  15 
Law  J.,  Chanc.,  73— R. 

Fraud — 27  Eliz.  c.  4.] — An  equitable  mortgage 
by  t'ue  deposit  of  title-deeds,  with  an  agreement 
in  writing  by  the  party  making  the  deposit,  to  exe- 
cute a  formal  mortgag'e  of  the  property  to  the  mort- 
gagee for  the  balance  which  might  be  due  to  him, 
constitutes  the  equitable  mortgagee  a  purchaser 
for  good  consideration  within  the  stat.  27  Eliz.  c. 
4,  in  respect  of  such  balance  ;  and  it  being  a  term 
of  the  agreement  that  the  mortgage  to  be  executed 
should  contain  a  power  of  sale,  the  Court,  on  a 
bill  to  set  aside  a  prior  voluntary  conveyance  by 
the  mortgagor  as  fraudulent  and  void,  under  the 
stat.  27  Eliz.  c.  4,  decreed,  that,  on  default  of  pay- 
ment, the  mortgaged  property  should  be  sold. 
Lister  v.  Turner,  5  Hare,  281;  10  Jur.  751;  15 
Law  J.,  Chanc.,  336— V.  C.  W. 

Quaere,  whether  after  the  bankruptcy  or  insol- 
vency of  a  debtor,  any  creditor  (other  than  the  as- 
signees) can,  in  ordinary  cases,  sustain  a  suit  to 
set  aside  a  conveyance  made  by  the  debtor  prior 
to  the  bankruptcy  or  insolvency,  on  the  ground 
that  such  conveyance  is  fraudulent  within  the  stat. 
13  Eliz.  c.  5 ;  or  whether  it  is  necessary  that  any 
creditor  seeking  to  set  aside  such  fraudulent  con- 
veyance must  previously  recover  judgment  at  law 
for  his  debt.  Ib. 

Fraud,  Misrepresentation,  fyc.]  —  Where  the 
principal  object  of  the  bill  is  relief  on  the  ground 
of  fraud,  and  the  plaintiff  fails  to  prove  the  fraud, 
the  Court  may  dismiss  the  whole  bill.  Maguire  v. 
O'Reilly,  3  J.  &  L.  224. 

A.  and  B.  having  for  many  years  been  partners 
in  business,  as  solicitors,  dissolved  their  partner- 
ship in  1834,  and  the  business  continued  to  be  car- 
ried on  by  A.  alone  until  1841,  when  he  became 
bankrupt;  and  it  was  then  discovered  that  a  sum  of 
money  which  had  been  paid  by  a  client  into  the 
joint  account  of  the  firm,  at  their  banker's,  in  1829, 
for  the  purpose  of  investment,  and  which  A.  had 
shortly  afterwards  represented  to  have  been  in- 
vested accordingly,  and  on  which  he  had  regularly 
paid  interest  on  that  footing,  had,  instead  of  being 
invested,  been  appropriated  by  him  to  his  own 
use.  Upon  a  bill  filed  by  the  client  against  B.  to 
make  him  liable  for  the  money — Held,  first,  that, 
even  assuming  the  defendant  to  have  been  (as  he 
alleged  he  was)  personally  ignorant  of  the  whole 
transaction,  and  to  have  derived  no  benefit  from 
the  fraud,  still  he  was  bound  by  the  representation 
of  his  partner;  such  representation  relating  to  a 
matter  within  the  limits  of  the  partnership  busi- 
ness, and  amounting,  therefore,  to  a  guarantie  by 
the  firm  to  the  parties  concerned,  that  they  should 
be  placed  in  the  same  situation  as  if  the  fact  re- 
presented were  true.  Blair  v.  Bromley,  2  Ph.  354  • 
11  Jur.  617;  16  L.  J.,  Chanc.,  495. 

Held,  secondly,  that,  although  the  plaintifFmight 
have  aright  of  action  at  law  for  the  money,  he  had 
also  a  concurrent  remedy,  on  the  ground  of  fraud, 
in  equity.  Ib. 

Held,  thirdly,  that,  in  equity,  the  effect  of  the 
misrepresentation,  so  far  as  regarded  the  Statute 
Limitations,  was  the  same  as  if  it  had  been 
e  on  the  day  the  fraud  was  discovered,  not- 


withstanding the  partnership  had  been  dissolved 
more  than  six  years  before.     Ib. 

A  marriage  was  solemnized  between  A.  and  B., 
but  it  was  declared  void  by  the  Ecclesiastical 
Court.  Some  years  afterwards,  a  child  of  A.  and 
B.,  en  ventre  sa  mere  at  the  time  of  the  sentence, 
and  who  necessarily  was  no  party  to  the  proceed- 
ings, claimed  property  in  the  Court  of  Chancery, 
as  descendant  of  A.:  —  Held,  first,  that  he  was 
bound  by  the  sentence,  although  he  might  avoid 
its  effect  by  showing  fraud  and  collusion  in  obtain- 
ing it.  Perry  v.  Meddowcroft,  10  Beav.  122. 

Held,  secondly,  that  such  fraud  and  collusion 
must  be  shown  to  have  taken  place  between  the 
parties  to  the  proceedings.  Ib. 

Held,  thirdly,  that  proof  that  the  costs  of  the 
unsuccessful  party  had  been  agreed  to  be  paid, 
and  that  witnesses  were  not  examined  and  others 
not  cross-examined,  and  that  difficulties  were  not 
interposed  which  might  have  been,  did  not,  to- 
gether, amount  to  proof  of  fraud  and  eollusion.  Ib. 

Quaere,  whether,  in  such  a  case,  the  child,  who 
was  bastardized  by  the  effect  of  the  sentence,  had 
any  means  of  showing  that  the  sentence  was  er- 
roneous ?  Semble  not.  Ib. 

Interest.} — Interest  given  from  the  filing  of  the 
original  bill  only,  and  costs  only  from  the  filing  of 
the  bill  of  revivor  then  at  a  hearing,  because  of 
the  laches  of  the  plaintiffs.  Purcell  v.  Blenner- 
hassett,  3  J.  &  L.  24. 

Friendly  Societies.]  —  A  bill  filed  by  certain 
members  of  a  lodge  forming  part  of  an  association 
called  "The  Independent  Order  of  Odd  Fellows," 
which  consists  of  many  corresponding  lodges  and 
many  thousand  members,  against  other  members 
of  the  lodge,  complaining  of  being  excluded  from 
the  lodge,  and  praying  for  a  declaration  that  such 
exclusion  was  illegal  and  void,  and  for  an  injunc- 
tion to  restrain  the  defendants  from  applying  a 
sum  of  14S/.  3s.  4d.  otherwise  than  according  to 
the  rules  of  the  lodge,  and  for  an  account  (if 
necessary)  of  all  the  property  and  funds  of  the 
lodge,  and  a  declaration  of  the  rights  and  interests 
of  the  parties,  and  for  all  necessary  directions  for 
giving  effect  thereto,  and  for  an  injunction  and 
receiver,  and  general  relief: — Held,  on  demurrer, 
not  to  be  a  case  in  which  an  injunction  would  be 
proper  without  other  relief,  or  without  view  to 
other  relief.  Clough  v.  Ratcli/e,  1  De  G.  &  S.  164  ; 
11  Jur.  648;  16  Law  J.,  Chanc.,  476— V.  C.  B. 

Held  also,  that  it  does  not  belong  to  the  func- 
tions of  the  Court  to  make  a  decree  containing 
declarations  of  right  alone,  or,  in  such  a  case  as 
the  above,  a  declaration  of  right  and  an  injunction 
only.  Ib. 

Held,  further,  that  the  only  relief  sought,  inde- 
pendently of  this  injunction,  was  such  as  the  Court 
could  not  grant  with  the  parties  then  before  it ; 
and  that,  as  the  defect  could  not  be  remedied 
without  rendering  this  suit  unmanageable,  leave  to 
amend  ought  not  to  be  given.  Ib. 

Quaere,  whether  a  Court  of  equity  will  recognize 
a  contract  of  association,  which,  although  morally 
laudable,  is,  from  the  number  of  persons  concerned 
in  it  or  otherwise,  of  such  a  nature  as  not  to  enable 
any  of  the  established  judicatures  of  the  realm  to 
deal  with  it  beneficially,  or  whether  such  associa- 
tions must  not  be  left  to  regulate  themselves  by  a 
moral  rule  without  judicial  interference.  Ib. 

Judgment  Creditor.]  —By  decree  of  the  Court  of 
Chancery,  a  sum  of  stock  was  directed  to  be  trans- 
ferred to  new  trustees,  and  the  old  trustees  were 
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ordered  to  pay  the  arrears  of  past  dividends  thereon 
to  N.,  who  was  entitled  to  a  life  interest  in  the 
stock  for  her  separate  use.  After  the  stock  was 
transferred,  but  before  the  dividends  were  paid 
over,  certain  judgment  creditors  of  N.  and  her  hus- 
band having  obtained  a  charging  order  from  a  judge 
at  law  against  the  arrears  of  dividends  in  the  hands 
of  the  old  trustees,  presented  a  petition  that  they 
might  be  ordered  to  pay  such  arrears  into  court, 
instead  of  paying  them  to  N.,  and  that  they  might 
not  be  paid  out  without  notice  to  the  petitioners, 
or  that  the  trustees  might  be  restrained  from  pay- 
ing such  arrears  to  N.: — Held,  that  the  course  of 
the  Court  was  only  to  put  a  stop  on  funds  in  court 
on  the  application  of  parties  obtaining  charging 
orders,  and  that  the  Court  had  no  authority  to  make 
the  order  asked  for.  Newton  v.  Askew,  12  Jur. 
766— R. 

Where  the  agreement  of  the  parties  to  a  loan  is, 
that  the  money  shall  be  repaid  by  the  creditor  re- 
taining the  rents  of  certain  lands,  of  which  he  was 
tenant  to  the  debtor,  a  sale  of  the  lands  will  not  be 
decreed.  Maguire  v.  O'Reilly,  3  J.  &  L.  224. 

Semble,  if  a  judgment  creditor  take  the  person 
of  his  debtor  in  execution,  before  the  property 
charged  by  virtue  of  the  3  &  4  Viet.  c.  105,  has 
been  realized,  he  cannot  afterwards  sustain  a  bill, 
under  the  22d  section  of  that  act,  to  sell  that  pro- 
perty for  payment  of  his  judgment.  Ib. 

Judgment — Indemnity  against.] — The  plaintiff 
being  beneficially  interested,  with  others,  in  an 
annuity  or  rent-charge  issuing  out  of  land,  and  se- 
cured by  the  covenant  of  the  grantor,  joined  in  a 
suit  against  the  purchaser  of  the  lands,  to  whom 
they  were  conveyed  expressly  subject  to  the  an- 
nuity, for  the  recovery  of  the  arrears  thereof ;  and 
in  that  suit  recovered  six  years'  arrears  only,  there 
being  more  due.  The  plaintiff  then  obtained  ad- 
ministration to  the  grantor  of  the  annuity,  in  order 
that  she  might  become  defendant  in  an  action  at 
law  on  the  covenant.  Such  action  was  brought, 
and  judgment  by  default  was  obtained  against  her 
for  the  arrear  due  beyond  the  six  years,  the  damages 
and  costs  to  be  levied  de  bonis  testatoris,  et  si  non, 
the  costs  de  bonis  propiis.  She  then  filed  a  bill 
against  the  purchaser,  to  be  indemnified  against 
the  judgment: — Held,  that  her  right  to  institute 
the  suit  depended  upon  the  existence  of  damage 
which  she  had  sustained  or  might  sustain  by  the 
judgment;  and  therefore  that  she  was  bound  to 
show  that  there  were  assets  out  of  which  the 
judgment  might  be  levied.  Byrne  v.  Duignan, 
3  J.  &L.  116. 

Quzre,  whether  she  was  entitled  to  relief  upon 
proof  of  the  existence  of  assets,  she  having  ob- 
tained administration  to  the  covenantor  in  order 
to  raise  the  case  of  damage  of  which  she  com- 
plained by  her  bill.  Ib. 

Laches — Effect  of,  on  Equitable  Rights.] — A  tes- 
tator bequeathed  to  his  widow  a  pecuniary  legacy 
and  a  life  annuity.  She  survived  him  twenty-eight 
years,  and,  after  her  death,  her  executrix  filed  a 
bill  for  their  recovery.  No  explanation  was  given 
of  the  circumstances,  and  no  proof  of  any  inter- 
mediate payment.  The  bill  was  dismissed  on  the 
ground  of  great  laches.  Pattison  v.  Hawkesworth, 
10  Beav.  375. 

Lease — Setting  aside.] — Bequest  of  leaseholds 
to  a  married  woman,  "for  her  whole  and  sole 
use  during  her  life,  free  from  the  control  of  any 
future  husband,  and  not  to  be  sold  or  mortgaged, 
and,  after  her  decease,  to  her  heir  or  heirs;  and 
provided  her  child  or  children  should  die  before 


her,  then  that  she  may,  at  her  decease,  leave  them 
to  whom  she  will  for  the  remainder  of  the  term." 
The  husband  and  wife  demised  the  premises  to  a 
purchaser,  and  the  purchaser  demised  them  to 
another.  The  wite  then  filed  her  bill  to  have  the 
under-lease  set  aside: — Held,  that  the  gift  was  to 
the  separate  use  of  the  wife,  as  well  during  the 
present  as  during  a  future  coverture;  that  the 
under-lessees  from  the  purchaser  must  be  treated 
as  having  notice  of  the  wife's  interest;  and  that 
the  under-lease  to  the  purchaser  should  be  set 
aside,  but  without  costs.  Steedtnan  v.  Poole, 
6  Hare,  193 ;  11  Jur.  449  ;  16  L.  J.,  Chanc.,  348. 

Under  a  power  to  let  without  fine  and  punish- 
able for  waste,  a  lease  had  been  made,  expressed 
to  commence  five  months  before  the  day  of  the 
date,  and  giving  leave  to  let  pasture  land  in  a 
particular  manner.  The  estate  was  under  the 
administration  of  the  Court.  Some  parties  entitled 
wished  to  set  the  lease  aside  in  order  to  sell  the 
ground  for  building  purposes.  The  Court  gave 
leave  for  the  opinion  of  a  court  of  law  to  be  taken 
as  to  the  validity  of  the  lease.  Surtees  v.  Hopkin- 
son,  12  Jur.  240— V.  C.  E. 

Legatory  Matters.] — A  testator  by  his  will  and 
codicils  gave  R.  A.  large  bequests,  which  he  re- 
voked by  a  final  codicil,  providing  only  a  small 
weekly  allowance  for  him  during  his  life.  The 
will  and  all  the  codicils  having  been  admitted  to 
probate,  after  litigation  as  to  the  last  codicil  in 
the  Ecclesiastical  Court,  R.  A.  filed  a  bill  in  chan- 
cery, alleging  that  the  testator  had  executed  the 
last  codicil  under  undue  influence  of  the  residuary 
legatee,  and  false  representations  made  at  her 
instance  respecting  R.  A.'s  character;  and  that 
he  had  not  been  permitted  in  the  Ecclesiastical 
Court  to  take  any  objections  to  that  codicil,  ex- 
cept such  as  affected  the  validity  of  the  whole 
instrument :  the  bill  therefore  prayed  that  the 
executors  or  residuary  legatee  might  be  declared 
trustees  or  trustee  for  R.  A.  to  the  amount  of  the 
revoked  bequests: — Held,  on  demurrer,  that  the 
Court  of  Chancery  had  no  jurisdiction  in  the  matter 
(dissentientibus  Lord  Cottenham  (Chancellor)  and 
Lord  Langdale  (M.  R.),  and  that  the  proper  course 
would  have  been  an  appeal  to  the  Judicial  Com- 
mittee of  the  Privy  Council  against  the  sentence 
of  the  Ecclesiastical  Court.  Allen  v.  M'Pherson} 
1  H.  L.  Ca.  191;  11  Jur.  7S5. 

By  a  decree  in  a  creditor's  suit,  the  trusts  of  a 
will,  whereby  separate  lands  were  devised  to  A. 
and  B.,  were  directed  to  be  carried  into  execution  ; 
and  the  Master  was  directed  to  report  the  propor- 
tion of  the  incumbrances  affecting  said  estates, 
which  ought  to  be  charged  on  each  of  them;  and 
whether  said  estates  had  borne  their  just  propor- 
tions thereof;  and  in  what  proportion  the  sums  re- 
maining due  should  be  paid  out  of  said  estates 
respectively.  The  inquiries  were,  with  difficulty, 
prosecuted  to  a  draft  report,  finding  that  a  sum  of 
13,000/.  was  due  by  A.'s  estate  to  B.,  and  then  B. 
died,  having  by  his  will,  after  reciting  the  draft 
report,  bequeathed  out  of  such  sum  as  should  be 
recovered  in  said  cause  the  sum  of  2000/.  to  trus- 
tees, upon  trusts  for  the  benefit  of  the  plaintiffs; 
and  appointed  his  son,  G.,  his  executor  and  resi- 
duary legatee.  G.  made  some  ineffectual  attempts 
to  prosecute  the  suit.  The  plaintiffs  then  filed  a 
bill  against  the  executor  of  B.,  and  the  persons 
entitled  to  A.'s  estate,  not  charging  collusion  ; 
and  praying  that  the  plaintiffs  might  have  the 
benefit  of  the  former  decree,  and  of  the  proceed- 
ings thereunder,  and  that  the  accounts  thereby 
directed  might  be  prosecuted,  and  for  payment  of 
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the  sum  to  be  reported: — Held,  that  neither  the 
nature  of  the  plaintiff's  claim,  as  legatees  of  a 
portion  of  a  specific  debt,  the  amount  of  which 
was  not  ascertained ;  nor  the  insolvency  of  the 
executor  before  the  date  of  the  will  ;  nor  his  sub- 
sequent pecuniary  embarrassments,  which  had 
ceased  before  the  filing  of  the  bill;  nor  the  diffi- 
culty he  experienced  in  prosecuting  the  suit  (he 
not  having  refused  to  sue),  constituted  this  a  spe- 
cial case,  so  as  to  take  it  out  of  the  ordinary  rule, 
that  a  legatee  cannot  sue  a  debtor  to  the  estate  : 
and  that  the  suit  being  to  carry  the  former  decree 
into  execution  presented  an  additional  difficulty. 
Wright  v.  Hamilton,  3  J.  &  L.  465. 

A  legatee,  claiming  under  an  alleged  will  of 
George  the  Third,  under  his  sign  manual,  in  pur- 
suance of  the  40  Geo.  3,  c.  68,  s.  10,  filed  a  bill 
against  the  executor  of  George  the  Fourth,  alleg- 
ing that  George  the  Fourth  and  his  executors  had 
possessed  the  assets  of  George  the  Third,  and  it 
alleged  that  the  will  had  not  been,  and,  being  a 
sovereign's  will,  could  not  be  proved.  A  demur- 
rer was  allowed,  on  the  ground,  that,  until  the 
will  had  been  proved,  the  Court  had  no  jurisdic- 
tion. Ryves  v.  Wellington  (Duke)  9  Beav.  579. 

Semble,  the  proper  remedy  against  George  the 
Fourth  would  have  been  by  petition  of  right.  Ib. 

There  may  be  circumstances  under  which  the 
Court  will,  at  the  suit  of  universal  legatees  under 
a  will,  direct  an  account  against  a  debtor  to  the 
testator's  estate,  without  collusion  being  esta- 
blished between  the  debtor  and  the  personal  re- 
presentatives, or  any  evidence  of  insolvency  on 
the  part  of  the  latter,  or  of  his  refusal  to  sue  the 
debtor,  other  than  his  omission  to  institute  pro- 
ceedings for  a  considerable  period.  Barker  v. 
Birch,  1  De  G.  &  S.  376;  11  Jur.  881. 

Quaere,  whether  an  honest  refusal  by  an  execu- 
tor to  institute  a  suit  against  a  solvent  person  rea- 
sonably alleged  to  be  equitably  indebted  to  the 
testator,  is  sufficient  of  itself  to  enable  the  univer- 
sal legatee  of  the  testator  to  sue  the  debtor  in 
equity,  making  the  executor  a  party.  Ib. 

A.  testator,  by  false  and  fraudulent  representa- 
tions respecting  the  character  of  the  plaintiff, 
was  induced  by  a  clause  in  a  codicil  to  his  will  to 
revoke  a  bequest  before  made  to  the  plaintiff;  and 
the  result  of  this  revocation  was  to  benefit  the 
party  making  the  misrepresentations.  The  Eccle- 
siastical Court  granted  probate  of  this  codicil, 
though  opposed  by  the  plaintiff,  refusing  to  allow 
any  case  to  be  gone  into,  affecting  merely  a  part 
of  the  codicil:  —  Held,  that,  under  these  circum- 
stances, the  Court  of  Chancery  had  no  jurisdiction 
to  declare  the  party,  by  whose  means  the  revoca- 
tion was  obtained,  a  trustee  for  the  plaintiff.  Allen 
v.  M'Pherson,  11  Jur.  785— H.  L. 

Liability,  Joint.]  — A.,  B.,  and  C.  being  partners, 
by  deed  dissolved  partnership  as  to  C.  A.  and  B. 
jointly  covenanted  with  C.  to  pay  all  the  debts  of 
the  partnership  to  which  C.,  with  them,  was  liable, 
and  to  pay  C.  a  certain  sum,  by  three  instalments. 
The  debts  were  not  paid,  and  B.  died  before  the 
second  instalment  was  due,  leaving  all  his  pro- 
perty to  his  wife,  whom  he  made  his  executrix. 
C.  filed  his  bill  against  A.  and  the  executrix  of  B. 
for  the  administration  of  the  estate  of  B.,  and  pay- 
ment of  the  two  instalments,  and  of  the  debts  of 
B.,and  of  the  debts  of  the  partnership  still  unpaid. 
A.  and  the  executrix  of  B.  each  demurred  for  want 
of  equity,  and  for  that  the  other  defendant  was 
not  interested  in  the  several  and  distinct  matters 
lor  which  the  bill  was  filed  ;  and  the  demurrers 


were  allowed.     Wilmer  v.  Currey,  12  Jur.  847 — 
V.  C.  B. 

Lunacy.} — Although  the  Court  is  competent  to 
decide  a  question  of  sanity  or  insanity,  yet  it  will, 
in  general,  direct  an  issue  as  to  the  fact  if  the 
evidence  is  not  distinct,  especially  after  an  in- 
quisition finding  the  lunacy.  Snook  v.  Watts, 
12  Jur.  444— R. 

Observations  as  to  the  mode  of  ascertaining  the 
state  of  mind  of  a  party  who  is  subject  to  occa- 
sional fits  of  lunacy.  Ib. 

Mortgagee,  Equitable — Legal  Assignment.]  — A 
lessor  demised  property  to  A.  B.,  and  A.  B.  de- 
posited the  lease  with  C.  D.,  by  way  of  equitable 
mortgage,  to  secure  a  sum  of  money.  C.  D.  took 
possession,  and,  by  payment  of  rent  and  other- 
wise, acted  as  owner,  and  was  accepted  and 
treated  by  the  lessor  as  such  owner.  The  lessor 
filed  a  bill  to  compel  C.  D.  to  take  a  legal  assign- 
ment of  the  lease: — Held,  that  he  had  no  equity 
to  compel  C.  D.  to  take  such  assignment.  Moore 
v.  Greg,  12  Jur.  952— C. 

Partition.] — In  the  year  1809  S.  0.  S.  died  in 
the  possession  of  a  fee-simple  estate,  intestate, 
and  leaving  one  sister,  M.  A.  B.,  and  four  nieces, 
him  surviving.  In  the  following  year  an  eject- 
ment upon  the  title  was  brought  by  M.  A.  B.,  in 
her  own  name  and  that  of  her  nieces,  for  the  re- 
covery of  the  property;  in  this  ejectment  the  les- 
sors of  the  plaintiff  succeeded,  whereupon  M.  A. 
B.  obtained  possession  of  the  entire  estate,  and 
so  continued  until  her  death,  in  1827  ;  upon  which 
occasion  her  only  child,  L.  M'S.,  the  wife  of  the 
principal  defendant,  and  her  husband,  went  into 
possession.  In  1828,  an  ejectment  was  brought, 
on  the  part  of  the  four  nieces,  for  a  moiety  of  the 
estate;  to  this  ejectment  defence  was  taken,  but 
no  further  proceedings  were  had.  In  1S34  a  new 
ejectment  was  brought  by  the  same  parties.  The 
defendants  set  up  as  their  defence,  first,  that  S.  O. 
S.  and  his  sister  (the  mother  of  the  four  nieces) 
were  illegitimate  ;  secondly,  the  Statute  of  Limi- 
tations. A  verdict  was  found  for  the  lessors  of 
the  plaintiff,  but  was  subsequently  set  aside  as  to 
one-fourth,  on  the  ground  that,  as  to  such  one- 
fourth,  a  party,  in  whose  name  a  demise  in  the 
ejectment  ought  to  have  been  laid,  had  been 
omitted.  In  1837  an  ejectment  was  brought  for 
this  one-fourth,  in  the  name  of  the  omitted  party: 
a  verdict  was  obtained  for  the  lessor  of  the  plain- 
tiff, but  was  set  aside,  in  consequence  of  the  mis- 
direction of  the  judge  upon  the  question  of  ad- 
verse possession.  In  1839  a  third  ejectment  was 
brought,  and  a  verdict  for  the  lessor  of  the  plain- 
tiff; and  this  latter  verdict  was  subsequently, 
upon  argument,  supported  by  the  Court  of  Ex- 
chequer:— Held,  upon  a  bill  filed  on  the  part  of 
some  of  the  nieces  for  a  partition  that,  having  re- 
gard to  all  the  circumstances  of  the  case,  neither 
of  the  questions  could  be  considered  as  open  to 
the  defendants,  and  that  the  plaintiffs  were  en- 
titled to  a  decree  for  a  partition.  O'Sullivan  v. 
M'Sweeny,  1  Dru.  213. 

Power  of  Sale.]  — A  mortgagee  of  a  reversionary 
interest  having  a  power  of  sale  exercised  his  right 
and  sold  the  property.  The  Lord  Chancellor,  re- 
versing the  decision  of  Knight  Bruce,  V.  C.,  re- 
fused, under  all  the  circumstances  of  the  case,  to 
set  aside  the  sale,  there  being  nothing  to  show 
that  the  power  had  been  fraudulently  exercised, 
or  that  the  property  had  been  sold  at  an  under- 
value. Jones  v.  Matthie,  11  Jur.  504;  16  Law  J., 
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Chanc.,  405 — C.    See,  also,  Matthie  v.  Edwards, 
HJur.  761— C. 

Trust  Parol.] — Circumstances  under  which  a 
parol  trust  of  real  estate  will  be  enforced.  Dono- 
hoe  v.  Conrahy,  2  Jones  &  Lat.  688. 

Public  Company.] — The  defendants  projected, 
bona  fide,  a  railway  in  Spain;  but,  before  the 
plaintiff  purchased  shares  in  it,  they  knew  that  it 
was  impracticable: — Held,  that  the  plaintiff  was 
entitled  only  to  the  relief  which  he  might  have 
had  if  the  project  had  been  a  bubble  ab  initio, 
namely,  to  be  repaid  his  purchase-money.  Har- 
vey v.  Collett,  15  Sim.  332. 

A  joint-stock  company  was  formed  for  making  a 
railway  ;  but,  some  time  afterwards,  the  project 
was  abandoned.  One  of  the  shareholders  then 
filed  a  bill,  on  behalf  of  himself  and  all  the  other 
shareholders,  except  the  members  of  the  manag- 
ing committee,  who  were  made  defendants,  pray- 
ing for  an  account  of  the  monies  received,  and 
the  expenses  properly  incurred  by  the  defendants 
on  account  of  the  company;  that  the  plaintiff  and 
the  other  shareholders  might  be  declared  liable  to 
contribute  to  such  expenses  in  proportion  to  the 
number  of  their  shares,  or  in  such  other  propor- 
tion as  the  Court  should  think  just;  and  that  such 
proportion  might  be  deducted  out  of  the  deposits 
on  their  shares,  and  the  residue  be  repaid  to  them  ; 
and  that  the  surplus  of  the  monies  in  the  hands  of 
the  defendants,  after  discharging  the  debts  and 
liabilities  of  the  company,  might  be  applied  in  aid 
of  the  objects  of  the  suit,  as  the  Court  should  di- 
rect. A  demurrer  to  the  bill,  for  want  of  equity 
and  want  of  parties,  was  overruled.  Cooper  v. 
Webb,  15  Sim.  454 ;  see  11  Jur.  443— C. 

For  cases  involving  questions  arising  out  of  and 
depending  on  the  constitution  of  joint-stock  and 
other  public  companies,  see  PUBLIC  COMPANY. 

Sale,  setting  aside — Reversionary  Interest.]  — A 
married  woman  sold  her  contingent  reversionary 
interest  in  personalty  for  76/.,  with  an  agreement 
that  the  expenses  of  the  assignment  should  be  paid 
out  of  the  purchase-money.  The  interest  was 
valued  by  an  actuary  employed  by  the  assignors, 
(but  erroneously,  without  reference  to  the  con- 
tingency of  the  wife  surviving  her  husband  before 
the  interest  was  reduced  into  possession),  as  an 
absolute  reversion,  at  131/.  5s.  The  Court  refused 
to  set  aside  the  sale.  Sewell  v.  Walker,  12  Jur. 
1041— V.  C.  B. 

Shipping — Certificate  of  Registry,  $/•€.} — There 
is  nothing  in  the  character  or  nature  of  the  cer- 
tificate of  registry  of  a  ship,  which  excludes  it 
from  the  jurisdiction  of  the  Court  to  decree  its 
delivery  as  against  a  party  unlawfully  detaining  it. 
Gibson  v.  Ingo,  6  Hare,  112. 

The  master  of  a  ship  has  no  lien  on  the  certifi- 
cate of  registry,  either  for  his  wages  or  for  monies 
disbursed  by  him  for  the  use  of  the  ship  ;  nor  have 
the  ship-brokers  any  lien  on  the  certificate  of  regis- 
try for  advances  made  by  them  to  the  owner  for 
the  use  of  the  ship.  Ib. 

To  a  bill  filed,  alleging  that  the  owners  of  a  ship 
had  executed  a  bill  of  sale  of  the  same  to  the  de- 
fendant for  a  sum  therein  acknowledged  to  be 
paid,  and  that  such  money  was  not,  in  fact,  paid, 
but  that  the  parties  had  agreed  that  the  vendors 
should  be  owners  as  a  security  for  money  still  due 
from  the  purchaser;  and  that  the  defendant  had 
obtained  possession  of  the  bill  of  sale  by  fraud, 
and  obtained  the  same  to  be  registered  at  the  Cus- 
tom-house, and  the  registration  certificate  to  be 


indorsed  so  that  he  appeared  as  sole  owner  ;  a  de- 
murrer for  want  of  equity  was  allowed.  Follett 
v.  Delany,  12  Jur.  549  ;  17  L.  J.,  Chanc.,  254— V. 
C.  B. 


ERROR. 

Where  issue  is  joined  on  error  in  fact,  defend- 
ant is  entitled  to  costs  of  the  day  for  not  proceed- 
ing to  trial  as  in  other  cases.  Greville  v.  Sparding 
or  Chapman,  3  Dowl.  &  L.  336 — B.  C.;  15  Law  J., 
N.  S.,  Q.  B.,  41— Patteson. 

On  the  4th  of  June  the  Court  gave  judgment  for 
the  defendant,  who  died  on  the  12th.  In  August, 
an  order  to  enter  up  judgment  nunc  pro  tune  was 
obtained;  and  on  the  9th  the  defendant's  attorney 
communicated  the  name  of  the  executor,  in  order 
to  bring  a  writ  of  error,  but  the  death  of  the  de- 
fendant was  not  suggested  on  the  record.  The 
writ  of  error  was  allowed,  and  served  on  the  3d 
of  November;  and  the  following  day  the  writ  and 
transcript  were  lodged  with  the  clerk  of  the  errors 
of  the  court  of  error.  On  the  22d  of  November 
notice  of  a  scire  facias  quare  executionem  non  was 
sued  out  in  the  name  of  the  executors,  returnable 
on  the  13th  of  January.  On  the  12th  of  December 
judgment  of  non  pros,  was  signed,  under  the  rule 
of  Hilary  Term,  4  Will.  4,  pi.  10,  11,  no  assign- 
ment of  errors  having  been  delivered  : — The  Court 
of  Exchequer  Chamber  considered,  that,  as  a  writ 
of  error  does  not  abate  by  the  death  of  the  defend- 
ant below,  the  judgment  signed  was  regular;  and 
they  allowed  the  judgment  to  be  set  aside,  and  the 
plaintiff  to  assign  errors,  only  on  payment  of 
costs.  St.  Katherine  Dock  Company  v.  Higgs  (in 
error),  11  Jur.  991;  16  Law  J.,  Q.  B.,  390— Exch. 
Cham. 

A  writ  of  error  to  the  Exchequer  Chamber  from 
the  Court  of  Queen's  Bench  under  stat.  11  Geo.  4 
&  1  Will.  4,  c.  70,  s.  8,  recited  that  error  was 
alleged  in  the  record  and  process  and  giving  of 
judgment  "in  a  plaint"  "in  an  action  on  pro- 
mises," and  directed  that  the  transcript  should  be 
sent  to  the  justices  of  the  Common  Bench  and 
Barons  of  Exchequer,  to  be  viewed  and  examined, 
&c.  By  the  transcript  it  appeared  that  the  judg- 
ment was  on  an  issue  directed  by  the  Court  of 
Queen's  Bench  under  stat.  1  &  2  Will.  4,  c.  58 
(the  Interpleader  Act),  and  no  process  by  summons 
appeared,  but  the  declaration  was,  in  form,  on 
promises  upon  a  wager,  and  the  judgment  was  that 
the  plaintiff  should  recover  his  damages,  costs, 
and  charges.  The  defendant  below  had  tendered 
a  bill  of  exceptions.  On  motion,  the  Court  of  Ex- 
chequer Chamber  quashed  the  writ  of  error,  hold- 
ing, that  the  transcript  showed  that  they  had  no 
power  to  view  and  examine  ;  and  holding,  also, 
that  it  varied  from  the  writ  of  error.  King  v. 
Simmonds,  1  Q.  B.  289. 

By  the  Court  of  Exchequer  Chamber:  the  order 
quashing  the  writ  of  error  is  matter  of  record 
examinable  upon  error  in  the  House  of  Lords.  Ib. 

Where,  before  the  allowance  of  a  writ  of  error, 
goods  had  been  sold  under  a  fi.  fa.  upon  the  judg- 
ment of  an  inferior  court,  the  court  of  error  has 
no  power  to  order  the  money  to  be  paid  into  the 
court  of  error  to  abide  the  event.  Spencer  v.  Hag- 
dyner,  11  Jur.  948 — B.  C. — Wightman. 

A  writ  of  error  should  be  directed  to  the  judge, 
and  not  to  the  recorder  of  a  borough  court,  but, 
in  such  case,  an  amendment  will  be  allowed.  76. 

A  plaintiff  having  obtained  a  verdict  subject  to 
a  special  case  (with  liberty  to  turn  the  same  into  a 
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special  verdict)  had  judgment  on  the  special  case. 
The  defendants  then  brought  a  writ  of  error  in 
the  Exchequer  Chamber,  after  which,  on  the  12th 
of  August,  1845,  the  plaintiff  died.  In  December, 
1845,  the  judgment  below  was  affirmed.  The  de- 
fendants then  brought  a  writ  of  error  in  the  House 
of  Lords,  and  assigned  errors  thereon,  and  on  the 
6th  of  March,  1846,  petitioned  the  House  of  Lords 
that  the  executor  of  the  deceased  plaintiff  might 
be  mide  a  party  to  the  writ  of  error.  On  the  llth 
of  May  the  Lords  ordered  the  record  to  be  remit- 
ted to  the  Court  of  Exchequer.  On  the  24th  of 
August  the  defendants  again  petitioned  the  House 
of  Lords  that  the  executor  might  be  made  a  party 
to  the  judgment,  but  no  order  was  made  thereon. 
On  the  10th  of  November  the  executor  sued  out  a 
scire  facias  quare  executionem  non.  The  Court 
refused  to  stay  the  judgment,  but  ordered  a  stay 
of  execution  for  six  weeks,  to  enable  the  defend- 
ants to  sue  out  a  writ  of  error  in  the  House  of 
Lords.  Riddle  v.  Grantham  Canal  Navigation, 
4  Dowl.  &  L.  555;  16  Law  J.,  Exch.,  129. 

The  Court  of  Queen's  Bench  gave  a  judgment 
for  defendant,  which  the  court  of  error  upheld  ; 
but  the  judgment  in  B.  R.  was  entered  up,  erro- 
neously, that  the  writ  be  quashed.  The  court  of 
error  reversed  that  judgment,  and  gave  judgment. 
— That  the  plaintiff  take  nothing  by  his  writ,  and 
that  the  defendant  go  thereof  without  day.  Scott 
v.  Wedlake,  7  Q.  B.  766. 

A  writ  of  error  having  been  brought  upon  a 
judgment  in  the  Court  of  Queen's  Bench,  and 
no  assignment  of  errors  delivered,  judgment  of 
non  pros,  was  signed : — Held,  that  the  Court 
could  not  entertain  an  application  to  set  aside 
that  judgment  for  irregularity.  St.  Katherine 
Dock  Company  v.  Higgs,  11  Jur.  992— Q.  B. 

No  writ  of  error  lies  upon  a  judgment  of  a  su- 
perior court  upon  a  feigned  issue  brought  under 
the  provisions  of  the  stat.  6  &  7  Will.  4,  c.  71, 
s.  46,  (the  Tithe  Commutation  Act).  And  a  writ 
of  error  having  been  brought  upon  such  judgment, 
the  Court  of  Exchequer  Chamber  ordered  the  writ 
to  be  quashed.  Thorpe  v.  Plowden,  17  L.  J., 
Exch.,  235. 

A  writ  of  error  to  the  Exchequer  Chamber  from 
the  Court  of  Queen's  Bench  recited,  that  error 
was  alleged  in  the  .record  and  process  and  giving 
of  judgment  in  a  plaint  in  an  action  on  promises, 
and  directed  that  the  transcript  should  be  sent  to 
the  justices  of  the  Common  Bench  and  Barons  of 
the  Exchequer  to  be  viewed  and  examined  &c. 
By  the  transcript  it  appeared  that  the  judgment 
was  on  an  issue  directed  by  the  Court  of  Queen's 
Bench  under  the  Interpleader  Act,  1  &  2  Will.  4, 
c.  58  : — Held,  that  this  was  a  fatal  variance  be- 
tween the  writ  of  error  and  the  proceedings  on 
•which  it  was  brought ;  and  the  writ  of  error 
quashed  accordingly.  King  v.  Simmonds,  12  Jur. 
903— H.  L. 

A  writ  of  error  will  not  lie  upon  a  judgment  en- 
tered up  under  sect.  7  of  the  Interpleader  Act,  1 
&  2  Will.  4,  c.  58,  on  a  feigned  issue  directed 
under  that  act,  such  judgment  not  being  similar 
to  an  ordinary  judgment  in  an  action.  Ib. 

Orders  made  under  1  &  2  Viet.  c.  110,  s.  14, 
charging  stock,  &c.  in  execution,  cannot  be  re- 
viewed by  a  court  of  error;  and  an  application  to 
enter  such  orders  on  the  judgment-roll  for  such 
purpose  will,  therefore,  be  refused.  Newton  v. 
Boodle,  12  Jur.  1088— C.  P. 

The  defendant  was  outlawed  for  not  entering 
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an  appearance  ;  whereupon  a  writ  of  error  coram 
nobis  was  allowed  to  reverse  the  outlawry.  On 
application  to  set  aside  the  writ  of  error — Held, 
that  it  is  not  necessary  that  the  attorney  for  the 
plaintiff  in  error  should  show  by  affidavit  that  he 
has  the  authority  of  the  outlaw  to  issue  such  writ, 
nor  that  the  outlaw  has  entered  an  appearance  to 
the  original  action.  Cornewall  v.  Ives,  2  B.  C. 
Rep.  195;  17  L.  J.,  Q.  B.,  103— Erie. 

By  a  court  of  requests  act  it  was  provided,  that 
a  plaintiff  suing  in  any  of  the  courts  at  West- 
minster, for  a  cause  of  action  recoverable  in  the 
court  of  requests,  should  not  be  entitle/!  to  any 
costs  if  he  succeeded  : — Held,  on  error  brought 
on  a  judgment  in  the  Court  of  Queen's  Bench  for 
debt  and  costs,  the  fact  of  the  defendant  being 
resident  within  the  jurisdiction  of,  and  liable  to 
be  sued  in  the  court  of  requests,  being  assigned 
as  error,  and  the  plea  being  in  nullo  est  erratum, 
that  the  judgment  so  far  as  regarded  the  costs  was 
erroneous.  Newton  v.  Banks,  12  Jur.  230  ;  17  L. 
J.,  Q.  B.,  137. 

A  court  of  error  cannot  give  a  judgment  against 
the  party  suing  out  a  writ  of  error  after  reversing 
an  erroneous  judgment  against  him.  Pollitt  v. 
Forrest,  12  Jur.  560;  17  L.  J.,  Q.  B.,  291— Exch. 
Cham. 

A  writ  of  error  was  directed  to  M.  T.  B.,  Esq., 
recorder  of  the  court  of  record  of  and  for  the 
borough  of  K.  The  return  was  made  by  M.  T. 
B.,  Esq.,  judge  of  the  court  of  record  for  the 
borough  of  K.  It  appeared  that  the  court  of  re- 
cord of  the  borough  of  K.  was  an  ancient  court  of 
record,  and  that  the  recorder  acted  as  judge, 
under  the  5  &  6  Will.  4,  c.  76,  s.  118.  On  motion 
to  quash  the  writ  of  error  for  irregularity,  the 
Court  allowed  the  plaintiffs  to  amend  the  writ  of 
error,  by  inserting  the  word  "judge"  instead  of 
"recorder."  Spencer  v.  Haggiadur,  5  Dowl.  & 
L.  68  ;  2  B.  C.  Rep.  125 — Wightman. 

Where  the  declaration  contained  two  counts, 
one  of  which  was  bad,  and  the  verdict  in  the 
court  below  was  taken  generally  for  the  plaintiff 
— Held,  that  the  Court  above  had  no  power,  after 
error  brought,  to  amend  the  verdict,  by  confining 
it  to  the  sufficient  count.  Ib. 

A  plaintiff  obtained  a  verdict  subject  to  a  special 
case,  on  the  argument  of  which  he  obtained  judg- 
ment in  the  Court  of  Exchequer.  The  defendants 
having  liberty  to  turn  the  special  case  into  a  spe- 
cial verdict,  did  so,  and  brought  a  writ  of  error 
into  the  Exchequer  Chamber.  Before  the  argu- 
ment in  that  Court  the  plaintiff  died,  having  made 
R.  his  executor.  In  December,  1845,  the  judg- 
ment of  the  Court  of  Exchequer  was  affirmed  in 
the  Exchequer  Chamber.  The  defendants  sued 
out  a  writ  of  error  into  the  House  of  Lords,  and 
assigned  errors  thereon ;  and  on  the  6th  March, 
1846,  petitioned  the  House  that  R.  might  be  made 
a  party  to  the  writ  of  error.  On  the  llth  May  the 
House  of  Lords  ordered  the  record  to  be  remitted 
to  the  Court  of  Exchequer.  On  the  24th  August 
the  defendants  again  petitioned  the  House  of  Lords 
that  R.  might  be  made  a  party  to  the  judgment ; 
but  no  order  was  made  thereon.  On  the  18th 
November  R.  sued  out  a  scire  facias  to  have  exe- 
cution. The  Court  of  Exchequer  refused,  on  the 
application  of  the  defendants,  to  stay  all  proceed- 
ings under  the  scire  facias,  and  allowed  R.  to  sign 
judgment,  with  a  stay  of  execution  for  six  weeks, 
to  enable  the  defendants  to  sue  out  a  fresh  writ  of 
error.  Riddle  v.  Grantham  Canal  Navigation  Com- 
pany, 16  M.  &  W.  882. 
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An  action  was  commenced  in  the  Lord  Mayor's 
Court,  and  goods  attached.  The  cause  was  re- 
moved into  the  Court  of  Queen's  Bench,  and  the 
defendant  paid  into  court  a  sum  of  money  in  lieu 
of  bail.  He  then  obtained  an  order  for  the  plain- 
tiff, who  lived  in  Scotland,  to  give  security  for 
costs,  with  the  usual  stay  of  proceedings  : — Held, 
that,  after  a  long  delay,  the  defendant  was  entitled 
to  a  rule  calling  on  the  plaintiff  to  put  in  the  secu- 
rity within  a  limited  time,  and,  on  his  default,  to 
have  the  money  paid  out  of  court.  Tassie  or  Tos- 
sie  v.  Kennedy,  2  B.  C.  Rep.  278;  12  Jur.  854;  17 
L.  J.,  Q.  B.,  215— Coleridge. 

An  action  was  commenced  in  an  inferior  court, 
a  verdict  found  for  the  plaintiff,  and  a  fi.  fa.  issued 
for  damages  and  costs.  After  a  levy,  but  before 
the  sale,  a  writ  of  error  was  sued  out,  which  was 
allowed  after  the  sale,  but  before  the  proceeds 
were  paid  over  to  the  plaintiff  by  the  officer,  but 
which  was  done  after  the  allowance  of  the  writ:  a 
motion  being  made  to  compel  the  plaintiff  below, 
or  the  officer  of  the  inferior  court,  to  pay  the 
money  into  the  court  of  error,  to  abide  the  result 
of  the  writ  of  error — Held,  that  the  court  of  error 
has  no  power  to  make  such  order,  its  jurisdiction 
being  merely  over  the  record.  Spencer  v.  Hag- 
giadur,  2  B.  C.  Rep.  123;  5  Dowl.  &  L.  66  — 
Wightman. 


ESCAPE. 

In  an  action  for  an  escape  against  a  sheriff, 
where  the  prisoner  was  brought  up  to  London  from 
the  country,  in  obedience  to  a  warrant  issued  by  a 
commissioner  of  bankruptcy,  and  permitted  to  re- 
main there  three  days,  though  remanded  back  by 
the  learned  commissioner  (one  of  them,  however, 
being  a  Sunday,  and  another  a  day  appointed  for 
the  prisoner  to  appear  before  a  judge  at  chambers, 
by  virtue  of  a  writ  of  habeas  corpus),  and  to  repair 
from  place  to  place  attended  by  the  gaoler — Held, 
that  the  above-mentioned  facts  did  not  constitute 
an  escape  in  contemplation  of  law.  Nias  v.  Dames, 
2  Car.  &  K.  280— Erie. 

Where  a  sheriff,  in  obedience  to  a  warrant  from 
a  commissioner  of  bankruptcy,  brings  a  party 
•whom  he  has  in  custody  in  execution  for  debt  be- 
yond the  limits  of  his  county,  in  order  to  be  exam- 
ined by  the  commissioner,  he  is  bound  to  take  such 
prisoner  back  again  within  a  convenient  time  after 
the  examination  over ;  but  during  the  time  the 
prisoner  is  so  necessarily  beyond  the  limits  of  the 
sheriff's  county,  it  is  sufficient  if  he  is  accompanied 
and  closely  watched  by  the  officer;  and  it  is  no 
escape  by  the  sheriff  that  such  prisoner  is  during 
that  time  allowed  to  go  about  with  the  sheriff's 
bailiff  to  several  places,  and  to  dine  and  sleep  at 
an  inn.  Mas  v.  Davis,  2  Car.  &  K.  280;  11  Jur. 
472— C.  P. 

A.,  a  prisoner  in  execution  in  the  common  gaol 
for  the  county  of  Radnor,  but  having  a  permanent 
lodging  in  London,  where  his  wife  and  family  re- 
sided, and  to  which  it  was  his  intention  to  return, 
petitioned  the  Court  of  Bankruptcy  for  protection 
from  process,  under  the  5  &  6  Viet.  c.  116,  and 
7  &  8  Viet.  c.  96,  and  a  commissioner  of  that  court 
issued  his  warrant  to  bring  A.  before  him  for  ex- 
amination. The  prisoner  was  accordingly  brought 
up  to  London  on  Saturday,  the  24th  of  January, 
and  carried  before  the  commissioner  at  about  two 
o'clock  on  that  day,  when  the  petition  was  dis- 
missed for  informality  : — Held,  that  A.  had  a  suffi- 
cient residence  within  the  London  district  to 
entitle  him  to  present  his  petition  there  ;  and  that 


the  commissioner  had  such  jurisdiction  in  the  mat- 
ter as  to  justify  the  sheriff  in  yielding  obedience  to 
his  warrant.  Nias  v.  Davis,  4  C.  B.  444. 

Before  five  o'clock  on  a  Saturday  afternoon,  a 
writ  of  habeas  corpus  was  lodged  with  the  town 
agent  of  the  sheriff,  and  a  copy  served  upon  the 
officer  who  had  A.  in  custody.  The  writ  was  sent 
into  Radnorshire  that  evening,  and  returned  on 
the  following  Monday,  when  A.  was  taken  before 
a  judge  at  Chambers,  and  committed  to  the  Queen's 
Prison.  It  appeared  that  A.'s  state  of  health  was 
such  that  he  could  not,  without  inconvenience  and 
risk,  have  been  carried  back  to  Radnorshire  on 
the  Saturday  night ;  and  that,  in  the  interval  be- 
tween the  dismissal  of  his  petition  and  his  being 
taken  before  the  judge,  the  officer  who  had  him  in 
charge  allowed  him  to  go  to  taverns  and  other 
places,  in  London  and  Middlesex,  but  always  in 
actual  custody: — Held,  that  the  sheriff  was  not 
guilty  of  an  escape;  for  that  he  was  only  bound  to 
take  his  prisoner  back  to  gaol  within  a  convenient 
time,  and  to  guard  him  with  a  reasonable  degree 
of  strictness  during  the  time  he  was  necessarily 
out  of  the  limits  of  his  county.  Ib. 

ESTATE. 

H.  W.,  being  tenant  in  tail  in  possession  of  cer- 
tain lands,  with  the  reversion  to  the  heirs  of  her 
late  husband,  executed  a  deed-poll  in  1735,  which 
operated  as  a  covenant  to  stand  seised  to  the  use  of 
her  only  son  G.  W.  in  fee.  G.  W.  afterwards,  and 
during  the  lifetime  of  his  mother,  suffered  a  reco- 
very of  the  same  lands  to  the  use  of  himself  in  fee. 
He  died  in  1779,  without  issue,  having,  by  his 
will,  devised  the  lands  to  trustees  and  their  heirs, 
in  trust  to  pay  an  annuity  to  his  nephew  ;  and,  sub- 
ject thereto,  to  his  great-nephew  W.  B.  for  life, 
with  certain  remainders  over.  The  trustees  en- 
tered into  and  continued  in  possession  until  the 
death  of  the  annuitant  in  1790,  when  they  gave 
possession  to  W.  B.,  who  continued  in  possession 
of  the  rents  and  profits  of  the  entirety  up  to  the 
time  of  his  death  in  1824,  and  did  various  acts 
showing  that  he  claimed  and  held  under  the  will. 
On  the  death  of  G.  W.  without  issue,  the  estate 
would  have  descended  in  moieties  to  two  copar- 
ceners, and  at  the  time  of  the  entry  of  W.  B.  in 
1790,  was  vested  as  to  one  moiety  in  W.  B.,  and 
as  to  the  other  in  A.  W.: — Held,  that  the  base  fee 
created  by  the  deed-poll  did  not  upon  H.  W.'s 
death  become  merged  in  the  reversion  in  fee  to  G. 
W.,  as  the  estate  in  tail  still  subsisted  as  an  inter- 
mediate estate.  Woodroffe  v.  Doe  d.  Daniel,  15 
Law  J.,  N.  S.,  Exch.  Ch.,  356. 

Held,  also,  that  G.  W.  was  not  remitted  to  his 
title  under  the  estate  tail,  the  recovery  suffered  by 
him  having  estopped  him.  Ib. 

Held,  also,  that  W.  B.,  although  taking  by  the 
Statute  of  Uses,  was  capable  of  being  remitted,  as 
the  estate  tail  had  not  been  discontinued.  Ib. 

Held,  also,  that  the  acts  done  by  W.  B.  did  not 
amount  to  a  disclaimer  by  him  of  the  estate  tail, 
as  a  party  cannot  waive  an  estate  to  which  he 
would  be  remitted  where  the  remitter  would  enure 
to  the  benefit  of  others  as  well  as  himself.  Ib. 

Held,  also,  that  the  right  of  entry  first  accrued 
on  the  death  of  G.  W.  in  1779,  when  there  was 
first  an  available  right  of  entry ;  and  consequently 
that  the  entry  by  W.  B.  in  1790  was  not  too  late. 
Ib. 

Held,  also,  reversing  the  judgment  given  below, 
that  the  entry  and  remitter  of  W.  B.  in  1790  did 
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not  operate  to  remit  A.  W.,  his  coparcener,  to  the 
other  moiety  of  the  estate.    Ib. 

Held,  also,  that  the  continuance  in  possession 
of  the  whole  of  the  estate  by  W.  B.,  until  the  right 
of  A.  VV.  was  barred,  did  not  operate  to  give  him 
a  fee-simple  by  wrong  in  the  entirety  to  his  own 
use.  Ib. 

A  deed  of  disentailer,  executed  under  3  &  4  Will. 
4,  c.  74,  has  no  effect  in  barring  future  contingent 
estates,  unless  the  party  executing  it  wasMn  fact  a 
tenant  in  tail.  Slater  v.  Dangerfield,  loMee.  &  W. 
263. 

An  estate  being  limited  by  marriage  settlement 
to  the  use  of  A.  and  his  wife,  and  the  heirs  of 
their  bodies,  and  A.  having  died,  leaving  his 
•widow  and  three  children,  viz.  G.,  an  only  son, 
and  L.  and  H.,  daughters;  the  widow,  in  1735,  by 
deed  poll,  in  consideration  of  an  annuity  granted 
to  her  by  her  son  G.,  and  of  natural  affection, 
granted,  surrendered,  and  yielded  up  the  estate  to 
G.,  in  fee;  and  afterwards,  during  her  life,  suf- 
fered a  recovery.  The  widow  died  in  1767;  G. 
died  without  issue  in  1779,  having  devised  the  es- 
tate to  trustees  to  secure  the  payment  of  an  annu- 
ity to  W.,  the  only  son  of  his  sister,  L.,  (who  was 
then  dead),  and  subject  thereto  to  B.,  the  eldest 
son  of  W.,  for  life,  with  remainder  to  his  second 
son.  In  1790  B.  entered,  on  his  father's  death, 
into  possession  of  the  entirety  of  the  estate,  claim- 
ing under  the  will  of  G.,  and  subsequently  did 
various  acts  in  the  character  of  devisee  for  life. 
In  1814  he  suffered  a  recovery  of  one  moiety,  and 
in  1816  conveyed  the  entirety  of  the  estate  to 
mortgagees  in  fee.  In  1818,  M.,  the  descendant 
of  the  other  copartner,  H.,  at  B.'s  request,  suffered 
a  recovery  of  a  moiety,  which  it  was  declared 
should  enure  (subject  to  a  term  to  secure  a  sum  of 
money  to  M.)  to  the  use  of  B.'s  mortgagees : — 
Held,  on  error,  by  the  Court  of  Exchequer  Cham- 
ber (affirming  the  judgment  of  the  Court  of  Exche- 
quer), first,  that  the  deed  poll  of  1735  operated  as 
a  covenant  to  stand  seised,  and  created  a  base  fee, 
determinable  by  the  entry  of  the  issue  in  tail. 
Woodroffe  v.  Doe  d.  Daniel,  (in  error),  15  M.  &  W. 
769. 

Held,  secondly,  that  this  base  fee  did  not,  on  the 
death  of  the  widow,  become  merged  in  the  rever- 
sion in  fee  in  G.  as  the  estate  tail  subsisted  as  an 
intermediate  estate;  and  that,  although  G.,  being 
estopped  by  the  recovery  suffered  by  him,  was  not 
remitted  to  the  estate  tail,  no  right  of  entry  ac- 
crued till  his  death,  and  therefore  the  period  of 
twenty  years,  for  the  operation  of  the  Statute  of 
Limitations  against  the  issue  in  tail  was  to  be  cal- 
culated from  G.'s  deatli  in  1779,  and  not  from  the 
death  of  his  mother  in  1767;  and  that  B.'s  entry  in 
1790  was  not  barred  by  lapse  of  time.  Ib. 

Held,  thirdly,  that  although  B.  entered  under 
the  will,  and  manifested  an  intention  to  take  the 
estate  under  it  for  his  life  only,  that  intention  wa: 
immaterial,  and  he  was  remitted,  nolens  volens, 
as  to  his  moiety,  to  the  original  estate  tail,  which 
was  barred  by  the  recovery  in  1814.  Ib. 

Held,  also,  (reversing  the  judgment  of  the  Court 
of  Exchequer),  that  the  entry  and  remitter  of  B. 
did  not  operate  to  remit  M.,  his  copartner,  to  the 
other  moiety  of  the  estate.  Ib. 

A  testator  devised  lands  to  his  grandson,  G.  D., 
to  hold  the  same  to  the  use  of  G.  D.  for  and  during 
the  term  of  his  natural  life,  and  after  his  decease 

the  use  of  all  and  every  the  lawful  issue  of  G. 
U.,  their  heirs  and  assigns  for  ever,  equally,  as 


tenants  in  common,  and  not  as  joint  tenants,  when 
and  as  he,  she,  or  they  shall  attain  his,  her,  or 
their  age  or  ages  of  twenty-one  years.  The  testa- 
tor then  devised  the  residue  of  his  real  and  per- 
sonal estate  to  his  daughter,  S.  D.,  to  her  sole  and 
separate  use.  G.  D.,  in  his  lifetime,  executed  a 
deed  of  disentailer,  and  died  without  issue: — 
Held,  that  the  word  "issue"  was  a  word  of  pur- 
chase, and  not  of  limitation;  that  G.  D.  took  an 
estate  for  his  life,  and  not  an  estate  tail ;  and  that 
the  deed  of  disentailer  operating  only  under  the 
statute  3  &  4  Will.  4,  c.  74,  and  its  effect  depend- 
ing on  its  being  executed  by  a  tenant  in  tail,  did 
not  divest  the  contingent  estates,  and  that,  after 
the  death  of  G.  D.,  the  residuary  devise  to  S.  D. 
took  effect.  Slater  v.  Dangerfield,  16  Law  J., 
Exch.,  139. 

In  ejectment  by  the  heir  in  tail  of  E.,  one  of 
three  sisters  who  were  coparceners  in  tail,  to  re- 
cover the  third  part  of  certain  lands,  it  appeared 
that  in  1748  two  of  them,  M.  and  D.,  suffered  re- 
coveries of  their  shares,  but  E.  did  not.  All  mar- 
ried, and  in  1759  their  husbands  entered  into  an 
agreement  to  make  partition  of  the  lands  so  held 
in  coparcenary,  as  well  as  of  other  lands,  part 
leasehold,  part  freehold,  the  leasehold  having  been 
devised  by  the  same  will  which  created  the  estates 
tail,  and  the  freehold  not  being  comprised  in  the 
will.  The  agreement  provided  only  for  a  deed  of 
partition.  No  deed  was  proved  to  have  been  exe- 
cuted. The  lands  had  been  held  according  to  the 
agreement  from  the  date  of  it  til!  the  action. 
Those  in  dispute  had  been  held  by  the  husband  of 
D.,  and  those  who  took  under  him  and  her: — 
Held,  that  the  possession  being  accounted  for,  the 
Court  could  not  presume  a  recovery  or  fine  to  bar 
the  estate  tail.  Doe  d.  Millett  v.  Millett,  12  Jur. 
649;  17  L.  J.,  Q.  B.,  202. 

Tenant  for  Life.] — Part  of  a  testatrix's  residue, 
bequeathed  for  life,  consisted  of  the  principal  and 
interest  due  on  a  bond,  in  respect  of  which,  the 
obligor's  estate  being  administered  under  a  decree 
of  the  court  and  insolvent,  a  sum  was  received, 
ten  years  after  the  death  of  the  testatrix  the 
obligee,  insufficient  to  pay  the  principal  money  :— 
Held,  that  the  tenant  for  life  of  the  residue  waa 
entitled  to  receive  interest  at  41.  per  cent,  upon 
what  was  the  value  of  the  bond  at  the  end  of  the 
year  after  the  testatrix's  death.  Turner  v. Newport , 
1  Cooper,  147. 

Tenant  for  life  entitled  to  income  from  death 
where  the  conversion  and  investment  unconnected 
with  the  general  administration  of  the  testator's 
estate.  Id.,  173,  n. 

Tenant  for  life  entitled  from  the  death  of  the 
testator  to  income  of  property  not  wanted  for  the 
payment  of  debts  and  legacies.  Id.,  174,  n. 

Tenant  for  life  entitled  from  the  death  of  the 
testator  to  the  increase  of  funds,  which,  at  the 
time  of  the  death,  were  invested  on  proper  securi- 
ties. Id.,  177,  n. 

Tenant  for  life  not  entitled  to  get  stone  from 
quarries  on  the  settled  estates,  (except  for  repairs, 
&c.),  nor  to  open  or  work  any  mines  of  coal  or 
minerals  not  opened  or  in  work  at  the  death  of 
the  testator.  Tenant  in  tail  entitled  to  the  monies 
realized  by  the  tenant  for  life  from  stone  not  used 
for  repairs,  and  minerals  from  newly  opened  mines. 
Ferrand  v.  Wilson,  4  Hare,  3S8 ;  15  Law  J., 
N.  S.,41. 

Where  an  estate,  subject  to  a  charge  bearing 
interest,  is  limited  to  several  persons  in  succession 
as  tenants  for  life,  the  conclusion  to  be  drawa 
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from  the  authorities  appears  to  be,  that  each  tenant 
for  life  is  liable  only  for  the  interest  for  his  own 
time;  but  that,  to  liquidate  the  arrears  during  his 
own  time,  he  must  furnish  all  the  rents,  if  neces- 
sary, during  the  whole  of  his  life.  Caulfield  v. 
Maguire,  2  Jones  &  Lat.  141. 

Tenant  for  Life  and  Remainder-man.]  —  Tenant 
in  fee  borrowed  money  ;  to  secure  the  payment 
whereof,  with  interest,  he  confessed  a  judgment 
in  double  the  amount,  and  put  his  creditor  into 
the  receipt  of  a  fee-farm  rent,  which  was  equal  in 
amount  to  the  annual  interest,  and  afterwards 
devised  all  his  estates  to  A.  for  life,  remainder  to 
B.  for  life,  remainder  to  the  first  and  other  sons  of 
B.  in  tail.  A.  died  in  1802,  the  full  amount  of  the 
judgment  being  then  due  to  the  creditor,  who  had 
not  been  paid  interest  since  1786  ;  B.  died  in  1824, 
never  having  received  any  part  of  the  fee-farm 
rent,  but  his  executors  were  paid  twenty-one  and 
a-half  years'  arrears  of  the  rent,  B.  having,  in 
1824,  paid  off  the  judgment,  and  taken  an  assign- 
ment of  it  to  a  trustee  for  himself: — Held,  that 
his  executors  were  not  at  liberty  to  retain,  as 
against  the  remainder-man,  the  arrears  of  the 
fee-farm  rent  received  by  them,  and  to  leave  the 
arrears  of  the  interest  a  charge  upon  the  estate, 
particularly  as  B.,  in  1803  and  1821,  became  a 
party  to  family  settlements,  in  which  the  estate 
was  dealt  with  as  if  the  fee-farm  rent  had  been 
applied  in  payment  of  the  interest  and  benefits 
given  to  him  by  those  settlements.  Caulfield  v. 
Maguire,  2  Jones  &  Lat.  141. 

As  between  tenant  for  life  and  remainder-man, 
the  thinnings  of  fir  trees  under  twenty  years  of 
age  belong  to  the  tenant  for  life.  Pidgeley  v. 
Rawli?ig,  2  Coll.  C.  C.  275. 

Tenant  by  the  Curtesy.]  —  Although  the  right  of 
the  husband  as  tenant  by  the  curtesy  of  an  equi- 
table estate  of  the  wife  may,  perhaps,  be  excluded 
by  a  possession  of  the  estate  strictly  adverse  to 
the  husband  and  wife,  and  to  all  other  parties 
interested  under  the  settlement  during  the  whole 
period  of  coverture,  yet  the  possession  of  the 
estate,  in  conformity  with  the  equitable  interests 
of  the  cestui  que  trusts,  for  however  short  a  time 
during  the  coverture,  and  after  the  interest  of  the 
wife  has  become  vested  in  possession,  will  support 
the  title  of  the  husband  as  tenant  by  the  curtesy. 
Parker  v.  Carter,  4  Hare,  400. 

If  the  coverture  begins  after  an  adverse  pos- 
session has  commenced,  and  terminates  during  the 
continuance  of  such  adverse  possession,  or  if  both 
the  trustee  and  cestui  que  trust  are  disseised  be- 
fore the  equitable  estate  of  the  wife  begins,  by  a 
party  claiming  by  a  title  paramount  to  the  trust, 
who  retains  possession  until  after  the  death  of  the 
wife,  the  husband  would  not  acquire  any  title  as 
tenant  by  the  curtesy.  Id.,  416. 

By  a  marriage  settlement,  the  wife's  freehold 
estates  were  vested  in  a  trustee,  in  trust  for  her 
separate  use  during  her  life,  remainder  for  such 
persons  as  she  should  appoint  by  deed  or  will, 
and,  in  default  of  appointment,  in  trust  for  her 
right  heirs.  The  wife  died  without  having  made 
any  appointment,  leaving  her  husband  and  a  son 
surviving.  After  her  death,  trustees  sold  the 
estate  under  a  power  in  the  settlement,  which 
directed  the  proceeds  to  be  invested  in  the  pur- 
chase of  other  lands,  or  on  mortgage,  or  in  the 
funds,  and  the  securities  to  be  held  on  the  trusts 
aforesaid  : — Held,  that,  on  the  wife's  death,  the 
husband  became  equitable  tenant  by  the  curtesy 
of  the  estates,  and,  therefore,  was  entitled  to  the 


interest  of  the  purchase-money  during    his   life. 
Follett  v.  Tyrer,  14  Sim.  125. 

Quality  of  Estate.] — A.  and  B.  purchased  realty 
out  of  their  partnership  assets,  which  was  used 
for  their  partnership  purposes,  and  was  in  equity 
to  be  considered  as  personalty.  A  new  partner- 
ship was  formed  between  A.,  B.,  and  C.  The 
realty  was  continued  to  be  used  for  the  partner- 
ship purposes,  but  A.  and  B.  stipulated  for  a  rent 
to  be  paid  them  by  the  new  partnership,  composed 
of  A.,  B.,  and  C.  A.  died  : — Held,  that  the  pro- 
perty was  to  be  considered  in  equity  a  part  of  his 
real  estate.  Rowley  v.  Adams,  1  Beav.  548. 

ESTOPPEL. 

To  an  action  against  defendants  for  unskilfully 
erecting  a  kitchen  range  in  plaintiff's  house,  they 
pleaded  that  plaintiff  ought  not  to  be  admitted  to 
allege  that  defendants  did  not  use  due  skill  in 
constructing  the  range,  because,  after  the  sup- 
posed grievances,  now  defendants  commenced  an 
action  against  the  now  plaintiff,  for  work  and 
labour  in  constructing  the  range,  and  for  the 
price  thereof,  and  that  the  now  plaintiff  pleaded 
payment  into  court  of  42/.,  which  now  defendants 
took  out  of  court  in  satisfaction : — Held,  on  de- 
murrer, that  the  plea  did  not  amount  to  an  estop- 
pel, and  afforded  no  answer  to  the  action.  Rigge 
v.  Burbidge,  15  Law  J.,  N.  S.,  Exch.,  309. 

A  plaintiff  in  ejectment,  claiming  under  a 
mortgagee,  gave  in  evidence  the  mortgage  deed 
executed  by  mortgagor  and  mortgagee,  which  re- 
cited that  mortgagor  was  seised  in  fee.  Defend- 
ant was  no  party  to  the  deed,  but  had  subsequently 
indorsed  upon  it  this  memorandum  : — "  The  within 
premises  were  charged  by  me,  W.  S.  (Defendant), 
the  purchaser  of  the  equity  of  redemption  thereof, 
with  the  payment  of  the  further  sum  of  325/:" — 
Held,  that  the  memorandum  was  evidence  for  the 
jury,  that  defendant  came  in  under  mortgagor, 
and  that,  if  so,  he  was  estopped  from  setting  up 
an  adverse  title  prior  to  the  date  of  the  mortgage 
deed.  Doe  d.  Gainsford  v.  Stone,  15  Law  J.,  N.  S., 
C.  P.,  234;  10  Jur.  480. 

In  an  action  by  indorsee  against  the  acceptor  of 
a  bill,  which,  upon  the  face  of  it,  purported  to  be 
a  foreign  bill, — Held,  that  defendant  was  not 
estopped  from  showing,  that,  though  dated  abroad, 
the  bill  was,  in  fact,  drawn  in  London;  although 
it  was  proved  that  this  was  done  at  his  express 
request,  and  that  plaintiff,  who  took  the  bill  for 
value,  was  not  cognizant  of  the  circumstances. 
Steadman  v.  Duhamel,  1  C.  B.  888. 

A.,  by  an  indenture,  demised  to  B.,  for  ten 
years,  the  dividends  to  be  declared  on  certain 
railway  shares,  at  a  certain  yearly  rent,  payable 
half-yearly.  In  covenant  by  A.  against  B.,  upon 
this  deed,  the  declaration  alleged  that  A.  was  a 
member  of  the  company,  "  and,  as  such,  was  pos- 
sessed of,  or  entitled  to,  certain  shares  therein," 
&c.  The  declaration  then  set  out  the  indenture, 
and  alleged  a  breach  of  a  covenant  to  pay  the 
rent.  B.  pleaded,  that  A.,  at  the  time  of  the 
making  of  the  indenture,  was  not  possessed  of,  or 
entitled  to,  the  said  shares,  &c.: — Held,  that  B. 
was  estopped  by  his  deed  from  so  pleading,  and 
that  A.  might  take  advantage  of  the  estoppol  upon 
demurrer.  Becket  \.  Bradley,  1  Man.  &  G.  994. 

A  party  to  a  suit  cannot  set  up  an  objection 
which  grew  out  of  his  own  conduct.  Dimsdale  v. 
Robertson,  2  Jones  &  Lat.  58. 

In  an  action  for  the  stipulated  price  of  a  specific 
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chattel,  the  defendant  pleaded  payment  into  court 
of  a  sum  which  the  plaintiffs  took  out  in  satisfac- 
tion of  the  cause  of  action  : — Held,  that  the  de- 
fendant in  that  action  was  not  estopped  thereby 
from  suing  the  plaintiffs  for  negligence  in  the  con- 
struction of  the  chattel.  Rigge  v.  Burbidge,  15  M. 
&  W.  598;  4  Dowl.  &  L.  1. 

The  rule  laid  down  in  Pickard  v.  Sears,  (6  Ad. 
&  E.  469,  2  Nev.  &  P.  488),  viz.  that  "  where  one 
by  his  words  or  conduct  wilfully  causes  another 
to  believe  in  the  existence  of  a  certain  state  of 
things,  and  induces  him  to  act  on  that  belief,  or 
to  alter  his  own  previous  position,  the  former  is 
concluded  from  averring  against  the  latter  a  dif- 
ferent state  of  things  as  existing  at  the  same 
time,"  must  be  considered  as  established.  Free- 
man v.  Cooke,  12  Jur.  777 — Exch. 

By  the  term  "  wilfully,"  in  the  rule  laid  down 
in  Pickard  v.  Sears,  must  be  understood,  if  not 
that  the  party  represents  that  to  be  true  which  he 
knows  to  be  untrue,  at  least  that  he  means  his 
representation  to  be  acted  upon,  and  that  it  is 
acted  upon  accordingly;  and  if,  whatever  a  man's 
real  meaning  may  be,  he  so  conducts  himself,  that 
a  reasonable  man  would  take  the  representation 
to  be  true,  and  believe  that  it  was  meant  that  he 
should  act  upon  it,  and  did  act  upon  it  as  true, 
the  party  making  the  representation  will  be 
equally  precluded  from  contesting  its  truth;  and 
conduct  by  even  negligence  or  omission,  where 
there  is  a  duty  cast  upon  a  person  by  usage  of 
trade  or  otherwise  to  disclose  the  truth,  may  often 
have  the  same  effect.  76. 

In  most  cases  the  doctrine  in  Pickard  v.  Sears 
is  not  to  be  applied  unless  the  representation  is 
such  as  to  amount  to  a  contract  or  license  of  the 
party  making  it.  Ib. 

In  an  action  of  trover  by  the  assignees  of  a 
bankrupt  against  a  sheriff,  for  seizing  and  selling 
the  bankrupt's  goods,  to  which  the  defendant 
pleaded  "  not  possessed  ;"  it  appeared  that  the 
bankrupt  had  told  the  officers  of  the  defendant 
that  the  goods  were  the  goods  of  B.;  but  he  after- 
wards contradicted  that  statement,  and  said  they 
belonged  to  C.  The  jury  found  that  the  goods 
were  the  goods  of  the  bankrupt,  but  that  he  had 
represented  them  to  the  sheriff's  officers  as  the 
goods  of  B.,  so  as  to  induce  them  by  that  false 
representation  to  seize  them: — Held,  that  this 
finding  was  not  sufficient  to  estop  the  bankrupt  or 
his  assignees 'from  complaining  of  the  seizure  of 
the  goods  as  being  th'eir  own.  Ib. 

Estoppels  by  record  and  by  deed  must,  in  order 
to  make  them  binding,  be  pleaded  if  there  be  an 
opportunity  ;  otherwise  the  party  omitting  to  plead 
it  waives  the  estoppel,  and  leaves  the  issue  at 
large,  on  which  the  jury  may  find  according  to 
the  truth  :  aliter  of  estoppels  in  pais.  Ib. 

In  an  action  by  indorsee  against  acceptor  of  a 
bill  of  exchange,  dated  abroad,  defendant  is  not 
stopped  from  showing  that  the  bill  was  drawn 
in  England,  and  improperly  stamped  as  an  inland 
;  and   that  is  a  fact  to  be  determined  by  the 
Bennison  v.  Jewison,  12  Jur.  485— Exch 


judge. 


EVIDENCE—  See  PRACTICE  IN  EQUITY. 
[The  Evidence  applicable  to  particular   matters 
I  be  found  under  the  respective  titles.] 


.]  —All  preliminary  questions  of  fact  on 
icb  the   admissibility  of  evidence  depends  are 
•edecidedby  the  judge,  and  not  by  the  jury. 
Eenmson  v.  Jewison,  12  Jur.  485—  Exch 


Matters  judicially  noticed.'] — The  Court  will  not 
judicially  notice  an  order  of  the  judges,  allowing 
a  scale  of  fees,  under  the  1  Viet.  c.  55,  so  far  as 
to  recognize  its  having  been  made  before  the  time 
of  the  alleged  extortion  stated  in  the  declaration. 
Pilkington  v.  Cooke,  17  L.  J.,  Exch.,  141. 

The  Court  cannot  take  notice  of  a  consent  on  a 
summons,  unless  followed  in  due  time  by  an  order 
drawn  up  and  served.  Wood  v.  Harding,  3  C. 
B.  968. 

The  Court  will  not  take  notice  that  none  but 
freemen  of  the  city  of  London  are  admissible  into 
the  livery  of  a  company,  unless  it  has  been  certi- 
fied to  the  Court  by  the  Recorder  of  London. 
Piper  v.  Chappel,  14  Mee.  &  W.  624. 

The  Court  will  not  take  judicial  notice  of  the 
general  rules  and  orders  made  by  the  commission- 
ers of  bankruptcy  for  the  regulation  of  the  practice 
of  their  courts,  under  5  &  6  Viet.  c.  122,  s.  70. 
In  re  Ramsden,  1  B.  C.  Rep.  133  ;  15  Law  J.,  N. 
S.,  Q.  B.,  234;  10  Jur.  879— Wightman. 

The  Court  will  not  take  judicial  notice  of  the 
rules  of  practice  adopted  by,  and  in  force  in,  the 
Court  of  Review.  Van  Sandau  v.  Turner,  6  Q. 
B.  773. 

The  general  lien  of  bankers  is  part  of  the  law 
merchant,  and  is  to  be  judicially  noticed,  like  the 
negotiability  of  bills  of  exchange.  Brandao  v. 
Barnett,  12  Cl.  &  Fin.  787. 

The  general  lien  of  bankers  on  securities  of 
their  customers  deposited  with  them,  is  part  of 
the  law  merchant,  and  to  be  taken  judicial  notice 
of  as  such.  Brandao  v.  Barnett  (in  error),  3  C.  B. 
519— H.  L. 

Presumptions.] — Where  entries  purported  to  be 
made  by  Commissioners  of  the  Land  Tax,  in  1827, 
and  evidence  was  given  that  the  persons  making 
them  had  acted  as  such  commissioners  in  1828: — 
Held,  that  this  was  properly  left  as  evidence  to  go 
to  the  jury,  that  they  were  also  commissioners  in 
1827.  Doe  d.  Hopley  v.  Young,  15  Law  J.,  N.  S., 
Q.B.,  9. 

Where,  under  a  plea  of  not  possessed,  in  an 
action  for  obstructing  plaintiff's  wharf,  plaintiff 
gave  genera]  evidence  of  user  for  a  long  period  : 
— Held,  that  the  jury  were  properly  directed  to 
find  for  plaintiff  on  such  evidence,  though  defend- 
ant put  in  the  lease  under  which  plaintiff  claimed, 
and  which  granted  to  the  lessees  the  use  of  the 
locus  in  quo  "  for  a  sawpit,  and  for  laying  timber 
upon."  Page  v.  Hatchett,  15  Law  J.,  N.  S.,  Q. 
B.,281;  10  Jur.  634. 

In  ejectment  by  churchwardens  and  overseers, 
proof  that  the  lessors  of  the  plaintiff  have  acted  in 
that  capacity  is  sufficient,  without  proof  of  their 
appointment.  Doe  d.  Bowley  v.  Baines,  15  Law 
J.,  N.  S.,  Q.  B.,  293  ;  10  Jur.  520. 

Where  the  lord  of  a  manor  has  conveyed  land 
to  A.,  and  afterwards  other  land  to  B.,  and  it  ap- 
pears that  a  narrow  strip  of  land  passed  by  one  or 
other  of  the  conveyances,  but  it  is  doubtful  by 
which,  no  presumption  arises  in  favour  of  A.  from 
the  fact  that  the  strip  of  land  lies  between  a  high- 
way and  land  undisputedly  comprised  in  the  con- 
veyance to  A.  White  v.  Hill,  6  Q.  B.  487. 

The  fact  that  a  party  did  a  particular  act,  as 
signing  a  land-tax  assessment,  in  an  official  capa- 
city, may  be  proved,  not  only  by  showing  that  he 
exercised  the  office  before  or  at  the  period  in 
question,  but  also  by  evidence,  limited  to  a  rea- 
sonable time,  of  his  having  exercised  it  afterwards. 
Doe  d.  Hopley  v.  Young,  8  Q.  B.  63. 
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The  Court  will  presume  that  a  place  in  England 
is  parochial,  if  nothing  to  the  contrary  appears. 
Reg.  v.  St.  Margaret,  Westminster,  7  Q.  B.  569. 

Though  it  is  the  presumption  of  law  that  a  strip 
of  waste  land  between  an  old  inclosure  and  a  high- 
way belongs  to  the  owner  of  the  old  inclosure, 
yet  that  presumption  may  be  rebutted  by  showing 
that  there  is  other  land  also  adjoining  the  strip  to 
which  it  may  have  formerly  belonged.  Doe  d. 
Harrison  v.  Hampson,  4  C.  B.  267  ;  17  L.  J.,  C.  P., 
224. 

There  is  no  absolute  presumption  of  law  as  to 
the  continuance  of  life,  nor  any  absolute  presump- 
tion against  a  party  doing  an  act  because  the  do- 
ing of  it  would  make  him  guilty  of  an  t>ffence 
against  the  law.  In  every  instance  the  circum- 
stances of  the  case  must  be  considered.  Lapsley 
v.  Grierson,  1  H.  L.  Ca.  498. 

Privileged  Communications.] — Where  the  clerk 
of  plaintiff's  attorney  went  to  defendant's  attorney 
for  the  object  of  effecting  a  compromise,  and  what 
he  said  was  said  with  the  wish  of  effecting  it,^ 
Held,  that  all  that  passed  was  privileged  as  being 
a  negotiation  to  bring  about  a  compromise.  Jar- 
dine  v.  Sheridan,  2  Car.  &  K.  24 — Tindal. 

Admissions.] — In  an  action  for  goods  sold  and 
delivered  and  on  an  account  stated,  plaintiff  proved 
that  he  was  a  shopkeeper,  and  the  following  pa- 
per, without  date  and  in  the  defendant's  hand- 
writing, was  given  in  evidence  in  support  of 
plaintiff's  demand: — "I  send  you  41.  and  will 
pay  the  balance  in  the  book  in  a  week:" — Held, 
that  the  paper  was  rightly  received  in  evidence. 
Moseley  v.  Reade,  10  Jur.  18 — Exch. 

Where  a  statement  was  made  by  the  plaintiff's 
attorney  to  the  defendant's  attorney  in  conversa- 
tion during  the  assizes,  with  respect  to  the  nature 
of  the  claim  in  the  action,  such  statement  not  be- 
ing expressly  made  for  the  purpose  of  being  used 
as  evidence,  —  Held,  that  it  was  not  admissible. 
Fetch  v.  Lyon,  15  Law  J.,  N.  S.,  Q.  B.,  393. 

Plaintiff  in  ejectment,  claiming  under  a  mort- 
gagee, gave  in  evidence  the  mortgage  deed  exe- 
cuted by  the  mortgagor  and  mortgagee,  which 
recited  that  the  mortgagor  was  seised  in  fee. 
Defendant  was  no  party  to  this  deed,  but  had  sub- 
sequently indorsed  upon  it  this  memorandum : — 
"  The  within  premises  were  charged  by  me,  W. 
Stone  (defendant),  the  purchaser  of  the  equity  of 
redemption  thereof,  with  the  payment  of  the  fur- 
ther sum  of  325/:" — Held,  that  the  memorandum 
was  evidence  for  the  jury  that  defendant  came  in 
under  the  mortgagor,  and  that,  if  so,  he  was 
estopped  from  setting  up  an  adverse  title  prior  to 
the  date  of  the  mortgage  deed.  Doe  d.  Gaisford 
v.  Stone,  15  Law  J.,  N.  S.,  C.  P.,  234 ;  10  Jur.  234. 

In  ejectment  for  leasehold  property,  plaintiff, 
after  proving  the  creation  of  the  term  in  1730, 
showed  it  to  be  vested  in  E.  in  1760;  he  then 
proved  a  deed-poll  executed  by  W.  in  1784,  by 
•which  (after  reciting  the  deed  of  1760,  the  death 
of  E.,  and  that  E.  had  duly  published  her  will  in 
1778,  and  that  under  the  will  the  premises  had 
vested  in  M.)  W.  released  to  M.  No  probate  of 
E.'s  will  nor  any  letters  of  administration  were 
produced,  nor  was  any  excuse  given  for  their  non- 
production.  The  plaintiff  then  deduced  title  from 
M.,  and  showed  the  enjoyment  of  the  property 
since  1784  to  have  been  consistent  with  the  docu- 
mentary title: — Held,  that  neither  probate  of  E.'s 
will  nor  letters  of  administration  could  be  pre- 
sumed, and  that  the  plaintiff  had  failed  to  show 
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himself  possessed  of  the  term.     Doe  d.  Woodhouse 
v.  Powell,  15  Law  J.,  N.  S.,  Q.  B.,  189. 

Defendant,  as  surety  for  W.  H.,  entered  into  an 
agreement  with  the  trustees  of  a  turnpike  road  fur 
the  demise  of  tolls  to  W.  H.  The  agreement  con- 
cluded, "  Witness  the  hands  of  E.  W.  D.  and  E. 
F.,  two  of  the  trustees  of  the  said  turnpike  road, 
and  of  the  said  W.  H.,  R.  C.  B.  (defendant),  and 
II.  W.  L.:" — Held,  sufficient  evidence  against  de- 
fendant, that  E.  W.  D.  and  E.  F.  were  trustees. 
Willington  v.  Browne,  15  Law  J.,  N.  S.,  Q.  B.,  23. 

In  an  action  against  E.,  one  of  two  partners, 
there  being  evidence  of  defendant  having  admitted 
herself  to  be  a  partner,  a  printed  circular,  issued 
from  the  house  of  business,  containing  a  statement 
by  defendant  that  the  business  would  in  future  be 
carried  on  in  the  name  of  S.  and  E.,  was  held  ad- 
missible to  show  the  names  of  the  partners,  though 
there  was  nothing  in  evidence  to  show  that  the  cir- 
cular had  been  issued  with  defendant's  knowledge. 
Norton  v.  Seymour,  11  Jur.  312  ;  16  Law  J.,  C.  P., 
100. 

A  statement  by  a  bankrupt  in  his  balance-sheet 
of  a  debt  due  by  him  is  not  evidence  as  against  his 
assignees  of  the  debt  being  due.  Pott  v.  Cleg, 
16  M.  &  W.  321;  11  Jur.  289  ;  16  Law  J.,  Exch., 
210.  • 

Semble,  when  defendant,  in  answer  to  a  request 
to  call  and  settle,  promised  simply  to  call,  it  is 
evidence  for  the  jury  whether  he  meant  to  call 
and  settle.  Dunn  v.  Packwood,  11  Jur.  242 — B.C. 
—Erie. 

Facts  averred  in  pleading,  and  not  traversed, 
must  be  taken  as  admitted  and  received  as  facts, 
in  considering  the  particular  issue  on  which  the 
jury  are  to  find ;  but  do  not  entitle  the  opposite 
party  to  a  reply.  Gale  v.  Lewis,  1 1  Jur.  730 — Q. 
B. — Patteson. 

Semble,  that  the  statements  in  bills  in  equity, 
as  well  as  in  pleadings  at  common  law,  are  not  to 
be  treated  for  all  purposes  as  positive  allegations 
of  the  truth  of  the  facts  stated,  but  are  only  to  be 
taken  as  the  statement  of  the  case  of  the  party  to 
the  suit  by  whom  they  are  made,  and  who  for  the 
purpose  of  the  cause  is  bound  by  such  of  them  as 
are  material.  Such  statements,  therefore,  ought 
not  to  be  treated  in  subsequent  suits  as  confessions 
by  that  party  of  the  truth  of  the  facts  so  stated. 
Boileauv.Rudlin,  12  Jur.  899 — Exch. 

The  facts  actually  decided  by  an  issue  in  any 
suit  cannot  be  again  litigated  between  the  same 
parties,  and  are  conclusive  evidence  between 
them,  for  the  purpose  of  terminating  litigation  ; 
and  so  are  the  material  facts  alleged  by  one  party 
which  are  directly  admitted  by  the  opposite  party, 
or  indirectly  admitted  by  taking  a  traverse  on  some 
other  facts,  but  only  if  the  traverse  is  found  against 
the  party  making  it.  Ib. 

The  defendant  signed  an  instrument,  addressed 
to  the  plaintiff,  in  the  following  terms  : — "  In  con- 
sideration of  your  having,  by  indenture,  agreed  to 
accept  payment  of  the  debt  owing  to  you  by  A.  B., 
the  following  instalments,  (that  is  to  say),  10s.  in 
the  pound  on  the  18th  day  of  August  next,  &c.,  I 
promise  to  guarantee  the  payment  of  the  instal- 
ments ;"  and  delivered  it  to  the  plaintiff  in  ex- 
change for  an  indenture  executed  by  the  plaintiff: — 
Held,  that  the  true  construction  of  the  instrument 
was,  that  the  defendant  made  his  promise  in  con- 
sideration that  the  plaintiff  would  execute  an  in- 
denture, and  release  A.  B.,  and,  consequently, 
that  the  execution  of  the  instrument  was  not  an 
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admission  by  the  defendant  that  the  plaintiff  had 
released  A.  B.,  and  furnished  no  evidence  in  sup- 
port of  an  issue  taken  on  an  allegation  in  the 
declaration,  that  the  plaintiff  had  released  A.  B. 
King  v.  Cole,  17  L.  J.,  Exch.,  283. 

At  the  trial  of  a  cause  it  was  admitted,  that  a 
document  "was  signed,  sealed,  and  executed,  as 
it  purports  to  be."  The  document,  which  was  pro- 
duced by  the  party  who  was  to  take  a  benefit  un- 
der it,  concluded — "  as  witness  the  hands  and  seals 
of"  (the  parties),  and  the  attestation  was  to  the 
signing  and  sealing  only: — Held,  that  it  was  to  be 
inferred  that  the  document  was  delivered,  and 
amounted  in  law  to  a  deed.  Hall  v.  Bainbridge, 
12  Jur.  795 ;  17  L.  J.,  Q.  B.,  317. 

Prisoner  was  indicted  for  embezzlement  as  ser- 
vant to  the  guardians  of  the  poor  of  a  parish  : — 
Held,  that  the  admission  by  him  contained  in  the 
condition  of  his  bond  for  the  performance  of  his 
duties  as  treasurer,  coupled  with  an  act  of  Parlia- 
ment specifying  those  duties,  was  sufficient  evi- 
dence of  his  appointment,  viz.  that  he  was  to  re- 
ceive money  for  the  guardians,  and  account  to 
them  for  his  receipts.  Reg.  v.  Welch,  1  Den.  C. 
C.  R.  199. 

In  ejectment  under  stat.  59  Geo.  3,  c.  12,  s.  17, 
for  a  parish  fcouse,  on  the  demise  of  A.  and  B., 
stated  in  the  declaration  to  be  churchwardens  and 
overseers  of  a  parish,  the  fact  that  they  acted  as 
churchwardens  and  overseers  at  the  time  of  the 
alleged  demise,  is  sufficient  prima  facie  proof,  for 
the  purposes  of  the  action,  that  they  held  the  offices 
at  the  time.  Doe  A.  Bowley  \.Baines,  8  Q.  B.  1037. 

Admission  under  Judge's  Order — Notice  to  Ad- 
mit.]— In  an  action  on  a  bill  of  exchange,  alleged 
to  have  been  accepted  by  the  defendants  under 
the  style  and  firm  of  A.  &Co.,  an  order  was  made, 
by  consent,  to  admit  the  handwriting  of  the  ac- 
ceptance. The  notice  to  admit  was  as  follows: — 
"Bill  of  exchange  for  1217.  10s.,  drawn  by  the 
plaintiff  upon  and  directed  to  the  defendants  A.  & 
Co.,  and  accepted  by  B.  for  the  defendants  as  A.  & 
Co.,  payable  &c.,  and  indorsed  &c.:" — Held,  that 
this  admission  precluded  the  defendants  from  deny- 
ing the  authority  of  B.  to  bind  the  firm  of  A.  &  Co. 
by  such  acceptance,  and  was  not  a  mere  admission 
that  he  signed  an  acceptance  purporting  to  bind 
that  firm.  Wilkins  v.  Hopkins,  1  C.  B.  737 : 
3  Dowl.  &  L.  184. 

A  judge's  order  for  the  admission  of  documents 
in  evidence  referred  to  a  notice  served  by  the 
defendant's  attorney,  dated  4th  March,  1845.  The 
notice  produced  was  dated  the  1st  March;  but  the 
plaintiff's  attorney  stated  that  it  was  the  only  no- 
tice served  in  the  cause  : — Held,  sufficient.  Bittle- 
ston  v.  Cooper,  14  Mee.  &  W.  399. 

Admissions  by  Pleading.]  — A  declaration  against 
a  witness,  for  not  attending  a  trial  pursuant  to  a 
subpoena,  alleged  that  plaintiff  had  a  good  cause  of 
action  in  that  suit,  and  that  the  testimony  of  defend- 
ant was  material  evidence  for  plaintiff.  Pleas,  first, 
not  guilty;  secondly,  that  plaintiff  could  have  pro- 
ceriled  to  trial  without  the  testimony  ofdefendant. 
Evidence  was  tendered  on  the  part  of  defendant 
at  the  trial,  for  the  purpose  of  showing  that  plain- 
tiff had  not  a  cause  of  action  in  the  original  suit : — 
Held,  that,  as  defendant  had  not  traversed  the  al- 
legations that  plaintiff  had  a  good  cause  of  action, 
and  that  the  evidence  was  material,  these  allega- 

•<i]s  "'ore  admitted,  and  that  he  was  consequently 
estopped  from  giving  the  evidence  tendered.  Need- 
n  v.  Fraser,  3  Dowl.  &  L.  190  ;  1  C.  B.  815. 

Quaere,  how  far  material  allegations  on  the  re- 


cord, not  traversed,  are  to  be  taken  as  admitted 
for  the  purpose  of  the  cause.  Fearn  v.  Filica,  7 
Man.  &  G.  513;  8  Scott,  N.  R.,  241. 

In  trespass  by  A.  and  B.  his  wife  against  C.  for 
a  false  imprisonment  of  B.,  C.  justified  under  an 
execution  against  the  plaintiffs  for  costs  in  a 
former  action  brought  by  them  against  C.,  alleg- 
ing the  recovery  of  the  judgment,  the  issuing  of 
the  ca.  sa.,  its  delivery  to  the  sheriff,  and  the  ar- 
rest of  B.  thereunder.  The  plaintiffs  replied,  con- 
fessing the  recovery  of  the  judgment  and  the  issu- 
ing of  the  ca.  sa.,  de  injuria  sua  propria  absque 
residue  causae  : — Held,  that,  as  the  judgment  and 
writ  were  admitted  on  the  record,  upon  the  war- 
rant and  the  arrest  of  B.  under  it  being  proved  by 
the  plaintiffs,  the  justification  was  made  out  with- 
out any  evidence  on  the  part  of  the  defendant. 
Newton  v.  Boodle,  3  C.  B.  795. 

Debt  on  a  joint  and  several  bond  for  500/.  The 
condition,  set  out  on  oyer  by  the  defendant,  re- 
cited, that  one  S.  had  been  appointed  collector  of 
taxes,  and  that  the  plaintiff  had  become  surety  for 
the  payment  of  such  sums  as  S.  should  receive, 
that  the  plaintiff  consented  to  become  surety  on 
the  condition  that  the  defendant  and  S.  would  in- 
demnify him  from  all  charges,  &c.  which  he  should 
incur  as  surety.  Plea,  that  the  plaintiff  had  not 
at  any  time  since  been  in  anywise  damnified  by 
reason  of  anything  in  the  condition  specified.  Re- 
plication, that  S.  received,  as  collector,  divers 
sums  of  money,  amounting  in  the  whole  to  a  large 
sum,  exceeding  500/.,  to  wit,  20007.;  that  S.  did 
not  duly  pay  the  said  sums  so  received,  nor  any 
of  them,  but  made  default,  by  reason  of  which 
plaintiff  afterwards  was  forced  to  pay  to  the  re- 
ceiver-general a  large  sum,  to  wit,  the  sum  of 
5007. ,  and  thereby  sustained  damage  to  a  large 
amount,  to  wit,  5007.  Rejoinder,  that  the  plaintiff 
was  not  forced  to  pay  the  said  sum  in  the  replica- 
tion mentioned,  or  any  part  thereof.  At  the  trial 
no  proof  was  given  of  the  receipt  of  any  money  by 
S.  as  collector,  but  it  was  proved  that  S.  had  not 
paid  any  over  to  the  receiver-general,  and  that 
the  plaintiff  had  been  called  on  as  a  surety  to  pay 
the  5007.,  and  having  been  sued,  had  submitted  to 
a  judgment: — Held,  that  the  receipt  of  the  5007. 
by  S.  was  not  admitted  on  the  pleadings,  and  that 
the  plaintiff,  in  default  of  proof  of  the  receipt,  was 
only  entitled  to  nominal  damages.  King  v.  Nor- 
man, 4  C.  B.  884;  17  L.  J.,  C.  P.,  23. 

Held,  also,  that  the  defendant  having  been  no 
party  to  the  judgment  obtained  against  the  plain- 
tiff, the  judgment  was  only  evidence  to  show  that 
the  plaintiff  had  been  sued,  or  had  been  subjected 
to  a  bona  fide  pressure,  but  not  evidence  that  he 
was  legally  liable  to  the  extent  for  which  the  judg- 
ment was  signed.  Ib. 

Inspection  of  Documents.] — Plaintiff,  an  allottee 
of  railway  shares,  brought  an  action  for  money  had 
and  received  against  defendant,  a  director  of  the 
company,  to  recover  his  deposit.  The  subscri- 
bers' agreement  and  Parliamentary  contract,  signed 
by  plaintiff  and  defendant,  were  in  the  possession 
of  the  attornies  for  the  railway  company.  The 
Court  ordered  defendant  to  give  plaintiff  an  inspec- 
tion and  copy  of  the  documents,  upon  an  affidavit 
stating  that  they  were  necessary  for  the  purpose  of 
framing  plaintiff's  case.  Stedman  \.  Arden,  15 
Law  J.,  N.  S.,  Exch.,  310 ;  10  Jur.  553. 

F.  having  brought  an  action  against  the  Bank 
of  England  for  refusing  to  pay  the  dividends  upon 
stock  which  had  stood  in  her  name  in  the  books 
of  the  Bank  of  England,  and  their  refusal  being 
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grounded  on  an  alleged  transfer  of  that  stock  from 
her  name,  the  Court  made  a  rule  absolute  for  al- 
lowing her  to  inspect  the  entry  in  the  transfer 
book  of  the  Bank  which  transferred  that  stock. 
Foster  v.  Bank  of  England,  15  Law  J.,  N.  S., 
Q.  B.,  212  ;  10  Jur.  372. 

A.  brought  an  action  against  B.  for  slander,  for 
asserting  that  he  had  forged  an  I  0  U,  then  in  A.'s 
possession.  On  an  application  by  B.  to  the  Court 
for  permission  to  inspect  the  said  I  O  U,  on  the 
ground  that  B.  had  reason  to  believe  that  it  was  in 
reality  a  forgery,  and  that  he  could  not  safely 
plead  without  inspecting  it,  the  Court  refused  the 
rule.  Day  v.  Tuckett,  1  B.  C.  Rep.  203— Wight- 
man. 

Production  of  Documents  for  the  Purpose  of 
Stamping.]  —  Plaintiff  brought  his  action  on  an 
agreement  with  defendants  to  pay  him  a  sum  of 
51.  per  horse  power  for  every  steam-engine  they 
should  contract  to  have  made  on  his  patent  princi- 
ple. The  declaration  stated,  that  they  had  con- 
tracted with  Messrs.  F.  W.  &  Co.  for  the  making 
of  a  steam-engine  on  the  plaintiff's  patent  principle, 
but  had  refused  to  pay  plaintiff  51.  per  horse  power. 
The  plea  traversed  in  terms  that  defendants  had  so 
contracted  with  Messrs.  F.  W.  &  Co.,  on  which 
issue  was  joined.  The  Court  made  absolute  a  rule 
calling  on  defendants  to  produce  at  the  Stamp 
Office,  for  the  purpose  of  being  stamped,  a  letter, 
written  by  Messrs.  F.  W.  &  Co.  in  reply  to  a  for- 
mer letter  of  defendants,  containing  evidence  of  a 
contract  for  the  manufacture  by  Messrs.  F.  W.  & 
Co.  of  a  steam-engine  for  defendants  on  plaintiff's 
patent  principle.  Hall  v.  Bainbridge,  3  Dowl.  & 
L.  92— B.  C.— Wightman. 

Attendance  of  Witnesses.] — A  writ  of  subpoena 
issued  in  vacation  is  void.  Edgell  \.  Curling, 
7  Man.  &  Gr.  958. 

Admitted,  that  plaintiff  was  not  entitled  to  com- 
pensation for  attendance  as  a  witness  at  sessions, 
on  appeal  against  a  rate  made  upon  his  valuation 
for  the  purpose  of  assessing  his  property  towards 
the  poor-rate.  Paine  v.  Strand  Union  (Guardians), 
15  Law  J.,  N.  S.,  Q.  B.,  211;  10  Jur.  308. 

A  declaration  in  case  by  A.  against  B.,  for  not 
attending  the  trial  of  a  cause  between  A.  and  C., 
in  obedience  to  a  subpoena,  alleged  that  A.  had  a 
good  cause  of  action  against  C.,  and  that  the  tes- 
timony of  B.  was  material  for  evidence  for  A.  on 
that  trial ;  and  that,  in  consequence  of  such  non- 
attendance,  A.  was  compelled  to  withdraw  the 
record,  and  became  liable  to  pay  to  the  then  de- 
fendant the  costs  of  the  day,  and  also  incurred 
costs  in  preparing  for  trial.  B.  pleaded  not  guilty, 
leave  and  license,  and  that  A.  might  have  pro- 
ceeded to  trial  without  his  testimony:  —  Held, 
that,  B.  having  admitted  by  his  course  of  pleading 
that  A.  had  a  good  cause  of  action  against  C.,  it 
was  not  competent  to  B.  to  avail  himself  of  the 
record  in  that  suit  (which  was  put  in  by  A.  for  the 
purpose  of  showing  that  such  a  record  existed, 
and  had  been  withdrawn)  to  show  that  the  decla- 
ration therein  was  so  defective  that  a  verdict 
thereon  would  have  been  fruitless.  Needham  v. 
Fraser,  1  C.  B.  815;  3  Dowl.  &  L.  190. 

In  support  of  an  application  for  an  attachment 
for  not  obeying  a  Crown  Office  subpoena,  it  was 
sworn  that  application  was  made  on  behalf  of  the 
overseers  of  the  parish  of  S.  to  three  justices  &c., 
to  inquire  into  the  place  of  the  last  legal  settle- 
ment of  A.  B.  &c.,  and  to  make  an  order  for  their 
removal : — Held,  insufficient,  for  not  showing  such 
a  complaint  by  the  overseer  as  to  give  the  justices 
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jurisdiction.   Reg.  v.  Vickery,  11  Jur.  106;  16  Law 
J.,  M.  C.,  69— Q.  B. 

The  summons  of  a  justice  requiring  a  party  pos- 
sessed of  documents  to  attend  as  a  witness  and 
produce  such  documents  on  the  hearing  of  an  ap- 
plication for  an  order  of  removal,  is  not  equivalent 
to  a  subpoena  duces  tecum  ;  and  secondary  evi- 
dence is  not  admissible  on  proof  that  such  sum- 
mons has  been  served  and  disobeyed.  Reg.  v. 
Orton,  7  Q.  B.  120. 

So,  held,  where  the  person  served  was  the 
overseer  of  the  parish,  to  which  it  was  proposed 
to  remove,  and  the  summons  (headed  "Summons 
to  witness,")  was  addressed  to  the  overseers,  re- 
quiring them  to  produce  the  rate-books.  Ib. 

On  an  application  before  magistrates  in  petty 
sessions  for  an  order  to  remove  a  pauper  to  parish 
A.,  where  it  is  sought  to  show  a  settlement  by 
rating,  a  subpoena  ad  testificandum  and  a  subpoena 
duces  tecum  may  issue  from  the  Crown  Office  to 
the  parish  officer  of  A.,  commanding  him  to  at- 
tend the  examination  at  petty  sessions,  give  evi- 
dence, and  produce  the  parish  rate-books:  and  if 
he  disobeys,  the  Court  will  grant  an  attachment. 
Reg.  v.  Greenaway,  S.  P.  Reg.  v.  Carey,  1  Q.  B. 
126. 

Quaere,  whether,  on  attending  with  the  books, 
he  is  bound  to  submit  them  to  examination.  Ib. 

It  is  no  objection  to  granting  an  attachment 
against  a  party  for  disobeying  a  Crown-office  sub- 
poena requiring  him  to  appear  before  justices,  to 
testify,  &c.,  concerning  the  place  of  the  last  legal 
settlement  of  A.  B.,  &c.,  that  it  is  not  stated  in 
the  subpoena  or  shown  by  the  affidavit  that  one  of 
the  justices  was  of  the  quorum.  Reg.  v.  Vickery, 
3  New  Sess.  Cas.  193 ;  12  Jur.  581;  17  L.  J.,  M.  C., 
129— Q.  B. 

An  overseer  is,  since  the  stat.  3  &  4  Viet.  c.  26, 
compellable  as  well  as  competent  to  give  evidence 
in  proceedings  before  justices  touching  the  relief 
or  removal  of  the  poor.  Ib. 

Witnesses'  Competency.]  — Where  a  partner,  who 
had  already  had  a  judgment  against  him,  was  put 
into  the  witness  box  to  prove  the  same  debt  against 
his  co-partner,  but  it  did  not  appear  on  the  record 
that  he  was  an  interested  party, — Held,  that  he 
was  a  competent  witness.  Cupper  v.  Newark,  2 
Car.  &  K.  24— Tindall. 

A  bankrupt  is  a  competent  witness,  in  an  action 
by  his  assignees  against  parties  claiming  under  an 
execution,  to  prove  notice  to  them  of  a  prior  act 
of  bankruptcy.  Udal  v.  Walton,  14  Mee.  &  W. 
254. 

Semble,  also,  he  is  competent,  since  6  &  7  Viet. 
c.  85,  to  prove  the  petitioning  creditors'  debt,  or 
act  of  bankruptcy,  or  any  fact  which  tends  to  sup- 
port the  commission.  Ib. 

A.  having  brought  trover  against  B.  for  two 
promissory  notes,  B.  pleaded,  that  they  were  the 
property  of  M.,  from  whom  they  had  been  fraudu- 
lently obtained,  (of  which  A.  had  notice),  and 
justified  the  detention  as  agent  of  M.  M.  had  not 
indemnified  the  plaintiff',  and  had  not  been  con- 
sulted about  the  action  :  —  Held,  that  M.  was  ad- 
missible as  a  witness,  both  by  virtue  of  3  &  4 
Will.  4,  c.  42,  and  6  &  7  Viet.  c.  85.  Hearne  v. 
Turner,  15  Law  J.,  N.  S.,  C.  P.,  105. 

In  an  action  against  one  of  two  part  owners, 
upon  a  charter-party  made  by  him  alone,  —  Held, 
that  another  part-owner,  who  was  no  party  to  the 
action,  and  did  not  authorize  the  defence,  was  a 
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competent  witness  for  the  defendant.    Atkinson  v. 
Foster,  1  C.  B.  712. 

A  feme  sole,  payee  of  a  promissory  note  paya- 
ble with  interest,  married,  whom  her  husband 
survived: — Held,  in  an  action  on  the  note  by  her 
administrator,  that,  under  6  &  7  Viet.  c.  85,  s.  1, 
the  husband  was  a  competent  witness  in  such 
action  to  prove  the  payment  of  interest.  Harp  v. 
Stephens,  6  Q.  B.  937. 

A  witness  called  for  the  plaintiff  in  an  action 
brought  for  the  recovery  of  his  commission  as 
shipbroker  for  procuring  the  execution  of  a  charter- 
party,  stated,  on  the  voir  dire,  that  he  had  intro- 
duced the  owner  to  the  broker,  that  he  had  nothing 
to  do  with  the  negotiation,  and  had  no  claim  on  the 
owner,  but  that  he  expected,  pursuant  to  arrange- 
ment and  to  the  custom  amongst  brokers,  to  receive 
half  the  amount  of  the  commission  the  plaintiff 
might  recover  in  the  action : — Held,  that  the  wit- 
ness was  not  a  necessary  or  proper  party  to  be 
made  a  co-plaintiff,  nor  a  person  "  in  whose  im- 
mediate or  individual  behalf"  the  action  was 
brought,  either  wholly  or  in  part,  within  the  pro- 
viso in  the  6  &  7  Viet.  c.  85,  and  consequently 
that  he  was  made  a  competent  witness  by  that 
statute.  Hill  v.  Kitching,  3  C.  B.  299;  2  Car.  & 
K.  278. 

Quare,  as  to  the  extent  to  which  evidence  is  ad- 
missible since  6  &  7  Viet.  c.  85,  for  the  purpose  of 
affecting  the  credit  of  a  witness.  Att.-Gen.  v. 
Hrtr/fcof/c,lExch.Rep.91;  llJur.478;  16  Law  J., 
Exch.,  259. 

An  interest  on  the  result  of  a  suit  which  is  to 
render  a  person  incompetent  to  be  a  witness  be- 
fore the  passing  of  the  6  &  7  Viet.  c.  85,  must  be 
an  interest  of  a  substantial  nature,  and  it  must  be 
the  direct  and  necessary  result  of  the  suit.  Wil- 
lox  v.  Farrell,  1  H.  L.  Ca.  93. 

In  trover,  by  A.  against  B.  for  two  promissory 
notes,  B.  pleaded,  that,  before  A.  was  possessed 
of  the  notes,  one  C.  was  lawfully  possessed  thereof 
as  of  his  own  property;  that  they  had  been  fraudu- 
lently obtained  from  C.,  and  wrongfully  delivered 
to  A.,  whereupon  B.  as  the  agent  of  C.  and  by  his 
direction  and  authority  took  the  notes  out  of  the 
possession  of  A.  The  replication  traversed  the 
property  in  C.  To  support  the  affirmative  of  this 
issue  C.  was  called  as  a  witness.  He  stated,  on 
the  voir  dire,  that  he  had  not  indemnified  B.,  and 
that  he  had  nothing  whatever  to  do  with  the  ac- 
tion: — Held,  that  he  was  an  admissible  witness 
under  the  3  &  4  Will.  4,  c.  42,  s.  26,  and  the  6  & 
7  Viet.  c.  85.  Hearne  v.  Turner,  2  C.  B.  535. 

And  semble,  that  he  was  competent  at  common 
law.  Jb. 

To  an  action  for  goods  sold  and  delivered  de- 
fendant pleaded  her  coverture ;  the  person  who  is 
alleged  in  the  plea  to  be  the  husband  is  not  a  com- 
petent witness  for  her  to  prove  his  marriage  with 
defendant.  Woodgate  v.  Potts,  2  Car.  &  K.  457 — 
Parke. 

Where  a  party  makes  a  speech  and  conducts  a 
case  as  an  advocate,  he  cannot  afterwards  give 
evidence  as  a  witness  in  the  same  cause.  Stones 
v.  Byron  or  Bacon,  4  Dowl.  &  L.  393  ;  1  B.  C.  Rep. 
2^;  n  Jur.  44;  16  Law  J.,  Q.  B.,  32— Patteson. 
S.  P.,  Dunn  v.  Packwood,  1  B.  C.  Rep.  312;  11 
Jur.  242— Erie. 

Whrrc,  therefore,  at  a  trial  before  the  under- 
sheritt,  the  plaintiff's  attorney  acted  as  his  advo- 
cate in  the  cause  by  opening  the  case  to  the  jury, 
cross-examining  the  witnesses  called  for  the  de- 


fence, and  making  a  speech  in  reply,  and  then 
tendered  himself  as  a  witness,  and  gave  evidence 
to  rebut  the  case  set  up  by  the  defendant,  the 
Court  set  aside  a  verdict  found  for  the  plaintiff, 
and  made  a  rule  absolute  for  a  new  trial.  Ib. 

In  an  action  for  money  had  and  received  to  the 
use  of  the  plaintiff,  a  witness  called  on  the  part  of 
the  defendant  said,  on  the  voir  dire,  "  I  indemni- 
fied the  defendant;  the  defendant  said  at  first  he 
would  defend  the  action  ;  I  said  'I  will  share  the 
loss:"' — Held,  that  he  was  a  competent  witness, 
under  the  6  &  7  Viet.  c.  85,  and  perhaps  even  in- 
dependently of  that  statute.  Sage  v.  Robinson, 
12  Jur.  1054— Exch. 

Semble,  that  the  test  whether  a  witness  is  "  a 
person  in  whose  immediate  and  individual  behalf 
an  action  is  brought  or  defended  either  wholly  or 
in  part,"  is,  would  his  declarations  be  receivable 
against  the  party  on  whose  behalf  he  is  called  to 
give  evidence.  Ib. 

Concessum,  that  the  onus  lies  on  the  party  ob- 
jecting to  the  testimony  of  a  witness  on  the  ground 
of  interest,  since  6  &  7  Viet.  c.  85,  s.  1,  to  show 
that  the  case  falls  within  the  proviso  in  that  sec- 
tion. ll>. 

Where  the  defence  rested  on  several  cogni- 
zances— Held,  that  a  person  under  whom  one  of 
such  cognizances  was  made  was  competent  to 
prove  matters  distinct  from  and  independent  of 
that  particular  cognizance.  Walker  y.  Giles,  2  C. 
&  K.  671— Wilde. 

On  the  trial  of  an  action  for  a  malicious  prose- 
cution against  two  defendants,  one  of  them,  who 
has  suffered  judgment  by  default,  is  a  competent 
witness  for  plaintiff.  Hadrick  v.  Heslop,  12  Jur. 
600;  17  L.  J.,  Q.  B.,  313. 

One  of  the  defendants,  in  an  action  of  tort,  suf- 
fered judgment  by  default,  and  it  was  sought  to 
call  him  at  the  trial  to  give  evidence  for  his  co- 
defendant  : — Held,  that  the  proposed  witness  was 
inadmissible  ;  and  that,  being  a  party  to  the  record, 
interested  in  the  event  of  the  suit,  he  was  not 
within  the  privilege  of  the  6  &  7  Viet.  c.  85. 
Thorpe  v.  Barber,  17  L.  J.,  C.  P.,  113. 

An  overseer,  since  3  &  4  Viet.  c.  26,  is  a  com- 
petent witness  for  or  against  his  parish.  Rfg.  v. 
Vickery,  12  Jur.  581— Q.  B. 

Where,  in  an  action  by  the  assignees,  the  bank- 
rupt was  not  called  as  a  witness,  but  a  witness 
was  examined  as  to  certain  statements  of  the 
bankrupt  with  respect  to  his  affairs — Held,  that 
the  evidence  was  admissible.  Belcher  v.  Brake, 
2  C.  &  K.  658.— Wilde. 

Where  a  creditor  under  the  fiat  was  produced 
as  a  witness — Held,  that  his  evidence  was  inad- 
missible. Ib. 

Commission  to  Examine  Witnesses  upon  Interro- 
gatories.]— An  order  for  a  joint  commission  to 
examine  witnesses  in  Ireland,  besides  the  usual 
provision  for  the  delivery  of  interrogatories  and 
cross  interrogatories  by  such  party  to  the  other, 
empowered  the  commissioners  to  put,  or  cause  to 
be  put,  additional  questions  when  it  should  appear 
to  them  to  be  necessary  and  proper,  such  ques- 
tions to  be  put  down  in  writing,  and  returned  with 
the  answers,  together  with  the  interrogatories  and 
answers  under  the  commission: — Held,  that  this 
power  was  not  well  exercised  by  the  commis- 
sioners allowing  the  agent  for  one  of  the  parties 
to  put  additional  questions  subject  to  the  objec- 
tion raised  by  the  other  party.  Williamson  v.  Page, 
1  C.  B.  464  5  3  Dowl.  &  L.  14. 
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Commission  to  Examine  Witnesses.} — The  pre- 
sent Supreme  Court  of  Judicature  of  Madras  is  for 
every  purpose  substituted  for  the  Mayor's  Court 
formerly  in  existence  there.  It  is  bound,  there- 
fore, to  receive  and  obey  a  writ  of  mandamus 
from  the  Court  of  Queen's  Bench  for  the  examina- 
tion of  witnesses  under  the  provisions  of  stat. 
13  Geo.  3,  c.  63,  s.  40.  Such  writ  was  directed 
to  the  chief  justice  and  other  judges  of  the  court, 
showed  that  the  court  was  held  by  them  only  : — 
Held,  that  the  writ  in  this  respect  was  properly 
executed.  Reg.  v.  Douglas,  11  Jur.  841;  16  Law 
J.,  Q.  B.,  417. 

It  appeared  from  the  return,  that  the  witnesses 
were  sworn,  that  the  original  examinations  were 
taken  by  the  sworn  officers  in  open  court  and  in 
writing,  and  subsequently  transcribed  upon  parch- 
ment in  the  Crown  Office  at  Madras  (by  whom  did 
not  appear) ;  that  the  parchment  writings  were 
carefully  collated  and  compared  by  the  sworn 
officers  with  the  originals,  and  such  parchment 
writings  were  annexed  to  the  returns,  which 
stated  them  to  be  the  examinations: — Held,  that 
this  was  a  substantial  compliance  with  the  direc- 
tions of  the  stat.  13  Geo.  3,  c.  63,  s.  40,  and  that 
such  examinations  were  receivable  in  evidence.  Ib. 

The  Court  of  Chancery,  by  a  decree  in  a  suit, 
directed  an  issue  at  law  to  be  tried  in  the  Court 
of  Common  Pleas,  when  the  plaintiff  had  a  verdict. 
A  new  trial  of  the  issue  was  subsequently  directed, 
and  a  commission  granted,  by  the  Court  of  Chan- 
cery, to  the  defendants  to  examine  a  witness  re- 
siding in  France.  On  application  to  the  Court  of 
Common  Pleas  to  instruct  the  Chancery  commis- 
sion to  allow  the  plaintiff  to  cross-examine  such 
witness  before  them  viva  voce,  or  for  the  ap- 
pointment of  a  commission  by  the  Court  to  take 
such  cross-examination: — Held,  that  the  Court 
would  not  interfere  in  any  way  to  alter  the  powers 
and  duties  of  commissioners  appointed  by  the 
Court  of  Chancery.  Hargrave  v.  Hargrave,  16 
Law  J.,  C.  P.,  271. 

Upon  a  motion  on  the  part  of  the  defendants  for 
a  commission  to  examine  witnesses  abroad,  it  was 
required  that  it  should  appear  to  the  satisfaction 
of  the  Court,  upon  an  affidavit  from  their  attorney, 
that  the  evidence  of  the  witnesses  proposed  to  be 
examined  was  material  and  necessary  to  the  de- 
fence of  the  action.  Healey  v.  Young,  2  C.  B.  702. 

Commission  to  examine  Witnesses  abroad.]  — A 
judge's  order  for  a  commission  to  examine  wit- 
nesses abroad,  under  1  Will.  4,  c.  22,  s.  4,  must 
specify  the  place  at  which  such  commission  is  to 
be  executed,  or  the  deficiency  must  be  supplied 
by  a  subsequent  order.  Greville  v.  Stulz,  12  Jur. 
49  ;  17  L.  J.,  Q.  B.,  14. 

Semble,  (by  Coleridge,  J.),  that  the  names  of  the 
commissioners  must  also  be  specified  in  a  subse- 
quent order,  if  not  named  in  that  authorizing  the 
commission.  Ib. 

Semble,  that,  if  the  judge's  order  is  not  pro- 
duced at  the  trial,  the  commission  itself  is  prima 
facie  evidence  that  it  issued  properly,  and  that 
the  proceedings  under  it  were  rightly  conducted. 
Ib. 

A  judge  ordered  a  commission  to  issue  for  the 
examination  of  witnesses  viva  voce  at  Newfound- 
land, returnable  on  a  certain  day.  The  commis- 
sion commanded  the  commissioners  to  summon 
the  witnesses  at  a  certain  day  and  place  to  be  ap- 
pointed by  them  for  that  purpose  in  Newfound- 
land, and  then  and  there  examine  them  apart  on 
their  oath  viva  voce,  and  reduce  the  examinations 


into  writing ;  and  directed  them  to  send  the  same 
on  or  before  the  return-day  of  the  commission, 
closed  up  under  their  seals,  together  with  the 
commission.  At  the  trial  a  clerk  from  the  Mas- 
ter's office  produced  a  packet  of  papers  which  he 
had  received  sealed  up  from  a  person  who  brought 
it  to  the  office,  but  whom  he  did  not  know.  The 
commission  produced  was  identified  as  that  issued 
under  the  order ;  and  it  was  proved  that  the  pa- 
pers professing  to  be  the  return  were  in  the  hand- 
writing of  the  commissioners.  The  depositions 
purported  to  contain  separate  examinations: — 
Held,  first,  that  the  place,  the  time,  and  the 
manner  of  examining  witnesses  were  regularly 
provided  for  by  the  order  and  commission.  Simrns 
v.  Henderson,  Henderson  v.  Henderson,  12  Jur. 
773;  17  L.  J.,  Q.  B.,209. 

Held,  secondly,  that  it  was  to  be  presumed  that 
the  witnesses  were  examined  apart.  Ib. 

Held,  thirdly,  that  there  was  sufficient  proof  of 
the  due  return  of  the  commission.  76. 

A  commission  having  been  granted  by  the  Court 
of  Chancery  for  the  examination  upon  interroga- 
tories of  a  witness  for  the  defendants  in  an  issue, 
the  Court  of  Common  Pleas  refused  to  vary  the 
terms  of  that  commission  by  empowering  the  plain- 
tiff to  cross-examine  the  witness  under  it  viva  voce, 
or  to  issue  another  commission  for  that  purpose. 
Hargrave  v.  Hargrave,  4  C.  B.  648 ;  5  Dowl.  &  L. 
151. 

A  judge's  order  for  a  commission  to  examine 
witnesses  abroad,  under  sect.  4  of  stat.  1  Will.  4, 
c.  22,  need  not  contain  the  names  of  the  commis- 
sioners. Nichol  v.  Alison,  12  Jur.  598  ;  17  L.  J., 
Q.  B.,  355. 

Such  a  commission,  though  issued  in  the  form 
of  and  tested  as  a  writ,  need  not  be  tested  in  term. 
Ib. 

On  petition  of  right  a  commission  issued  and 
an  inquisition  was  thereupon  found  and  returned 
into  Chancery.  Before  any  further  proceeding 
the  suppliant  filed  a  bill  against  the  Attorney- 
General  to  perpetuate  testimony,  reciting  the 
petition.  A  commission  to  examine  witnesses 
issued  thereupon.  The  suppliant  proposed  to  the 
Crown  to  join  in  the  commission,  but  the  Crown 
did  not  consent,  and  the  commission  issued  ex 
parte.  The  Crown  having  traversed  the  inquisi- 
tion, and  the  record  being  sent  into  the  Court  of 
Queen's  Bench — Held,  that  depositions  taken  un- 
der the  commission  to  examine  witnesses  were 
admissible  evidence  on  behalf  of  the  suppliant, 
where  the  deponents  were  without  the  jurisdiction 
of  the  court.  Baron  De  Bode's  Case,  S  Q.  B.  208. 

A  criminal  information  is  not  an  action  depend- 
ing within  1  Will.  4,  c.  22  ;  and  an  order  for  the 
examination  of  a  witness  on  interrogatories  will 
not  be  made  in  such  a  matter.  Reg.  \.  Upton  St. 
Leonards,  12  Jur.  11;  17  L.  J.,  M.  C.,  13 — Q.  B. 

Examination  of  Witnesses.] — A  witness  may  be 
asked  whether  he  has  agreed  to  sell  goods  on  com- 
mission, although  the  terms  of  such  agreement 
have  been  reduced  to  writing.  W/iitfield  v.  Brand, 
16  Law  J.,  Exch.,  103. 

In  an  information  against  the  defendant  for  using 
a  cistern  in  the  making  of  malt,  without  making  an 
entry  thereof  as  required  by  the  act  of  Parliament, 
a  witness  was  asked  by  the  defendant's  counsel  if 
he  had  not  stated  to  one  C.  that  the  excise  officers 
had  offered  him  20/.  to  say  that  the  cistern  had 
been  used;  the  witness  having  denied  the  alleged 
statement : — Held,  that  evidence  could  not  be  given. 
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to  show  that  he  had  in  fact  made  the  statement. 
AH. -Gen.  v.  Hitchcock,  1  Exch.  Rep.  91;  11  Jur. 
478;  16  Law  J.,  Exch.,  259. 

Where  a  witness  is  asked  if  he  has  made  a 
certain  statement,  which  is  material  to  the  issue 
and  at  variance  with  other  parts  of  his  evidence, 
and  he  denies  that  he  has  made  such  statement, 
evidence  may  be  given  to  show  that  he  did  in  fact 
make  the  statement.  Ib. 

Where  a  witness  is  examined  as  to  a  fact  with  a 
view  to  show  that  he  is  biassed  as  to  the  cause, 
and  he  denies  the  fact,  evidence  may  be  offered  in 
contradiction  to  prove  the  fact.  Ib. 

A  witness  expert  in  the  law  of  a  foreign  country 
was  called  to  prove  what  the  law  was  : — Held, 
that  he  should  state  on  his  responsibility  what  that 
law  was,  and  not  read  any  fragments  of  a  code. 
Cocks  v.  Purday,  2  Car.  &  K.  269— Erie. 

In  an  action  of  slander,  a  witness  who  proves 
the  speaking  of  the  words  cannot  be  asked  in  the 
first  instance  on  his  examination  in  chief  what  he 
understood  by  them.  Dairies  v.  Hartley,  12  Jur. 
1093— Exch. 

The  proper  course  for  a  counsel  who  proposes 
to  get  rid  of  the  plain  and  obvious  meaning  of 
words  used  by  a  defendant  in  that  form  of  action 
is,  to  lay  a  foundation  by  evidence  showing  some- 
thing to  prevent  them  from  conveying  that  mean- 
ing, and  then  asking  the  witness  with  reference  to 
that  evidence  in  what  sense  he  understood  them.  Ib. 

Semble,  per  curiam,  that  generally  speaking  no 
question  ought  to  be  put  to  a  witness  in  such  a 
form  as  possibly  to  lead  to  an  illegal  answer.  Ib. 

In  an  action  by  the  indorsee  of  a  bill  of  ex- 
change, and  an  issue  raised  on  a  plea  denying  the 
indorsement,  the  plaintiff  rested  his  case,  in  the 
first  instance,  on  proof  of  the  handwriting  of  the 
indorsee.  The  defendant  then  gave  evidence  that 
the  plaintiff  was  too  poor  to  liave  discounted  the 
bill,  or  to  have  had  it  indorsed  to  him,  and  that  he 
had  disclaimed  having  done  so,  or  having  anything 
to  do  with  the  bill : — Held,  that  the  plaintiff  ought 
not  to  be  allowed  to  give  evidence  in  reply,  for  the 
purpose  of  showing  the  plaintiff's  ability  to  dis- 
count the  bill,  and  that,  in  fact,  he  had  discounted 
it,  as  such  evidence  was  merely  confirmatory  of 
the  plaintiff's  prima  facie  case,  and  not  in  contra- 
diction of  the  defendant's  witnesses.  Jacobs  v 
Tarleton,  12  Jur.  517;  17  L.  J.,  Q.  B.,  194. 

If  a  witness  claims  the  protection  of  the  Court 
on  the  ground  that  the  answer  would  tend  to  crimi- 
nate himself,  and  there  appears  reasonable  ground 
to  believe  that  it  would  do  so,  he  is  not  compella- 
ble  to  answer.  Reg.  v.  Garbett,  1  Den.  C.  C  R 
236  ;  2  C.  &  K.  474. 

If  compelled  notwithstanding,  what  he  says  after 
such  claim  must  be  considered  to  have  been  ob- 
tained by  compulsion,  and  cannot  be  given  in 
evidence  against  him.  Ib. 

He  is  entitled  to  protection  at  whatever  stage  of 
the  inquiry  he  chooses  to  claim  it;  and  he  is  equally 
entitled  to  protection,  whether  he  has  already  an- 
swered the  question  in  part  or  not  at  all.  Ib. 

Recalling  Witnesses.]  —A  witness  on  cross-exam- 
ination answered  a  question  put  to  him  by  the 

itendant's  counsel,  and  went  on  to  make  a  further 

statement,  which   was  not   legal   evidence.     The 

•laintift's  counsel,  in  reply,  remarked   upon  this 

rther  statement.     He  was  stopped  by  the  jury, 

who  understood  the  witness  to  have  said  the  direct 

trary  to  that  attributed  to  him  by  the  plaintiff's 


counsel,  who  then  wished  to  recall  the  witness, 
but  the  judge  refused  to  allow  this  to  be  done  : — 
Held,  that  the  witness  having  volunteered  a  state- 
ment which  was  not  evidence,  it  was  the  duty  of 
the  judge  not  to  notice  it,  and  that  he  was  right  in 
refusing  to  recall  the  witness  to  correct  the  mis- 
take of  the  jury  as  to  what  the  statement  was. 
Cattlin  v.  Barker,  17  L.  J.,  C.  P.,  62. 

Cross-Examination  of  Witnesses.] — In  an  infor- 
mation by  the  Attorney-General  for  a  breach  of 
the  revenue  laws,  a  witness  for  the  Crown  cannot 
be  asked  in  cross-examination,  "  Did  you  give  the 
information?"  Attorney-General  v.  Briant  15Mee 
&  W.  169;  15  Law  J./N.  S.,  Exch.,  265. 

For  the  rule  of  public  policy  which  protects  a 
witness  from  being  asked  such  questions  as  would 
disclose  the  informer,  if  he  be  a  third  person, 
equally  applies  to  questions  which  would  disclose 
whether  the  witness  is  himself  the  informer.  Ib. 

In  an  information  by  the  Attorney-General  on 
behalf  of  her  Majesty's  customs,  the  Court  has  no 
power,  either  by  virtue  of  its  general  jurisdiction 
at  common  law  or  under  the  1  Will.  4,  c.  22,  at 
defendant's  instance,  to  direct  a  commission  for 
the  examination  of  witnesses.  Alt. -Gen.  v.  Bovet 
15  Mee.  &  W.  60;  3  Dowl.  &  L.  492;  15  Law  J  , 
N.  S.,  Exch.,  155. 

It  will  not  use  its  power  in  postponing  the  trial 
for  the  purpose  of  compelling  the  Crown  to  con- 
sent to  such  commission.  Ib. 

Notice  to  Produce.]  — In  an  action  on  a  bill  of  ex- 
change, where  the  only  issue  was,  that  the  accept- 
ance was  obtained  by  fraud  and  covin,  defendant 
cannot  compel  plaintiff  to  produce  the  bill  in  sup- 
port of  the  plea,  unless  he  has  given  a  notice  to  pro- 
duce. Lawrence  v.  Clark,  3  Dowl.  &  L.  87  ;  14 
Mee.  &  W.  250  ;  15  Law  J.,  N.  S.,  Exch.,  40. 

In  a  town  cause,  a  service  of  a  notice  to  produce 
by  putting  the  notice  into  the  letter-box,  at  the 
office  of  the  attorney  in  London,  on  the  evening 
before  trial,  is  not  a  good  service.  Ib. 

Semble,  that,  in  an  action  in  the  Exchequer,  a 
notice  to  produce  is  not  bad  by  reason  of  its  being 
intitled  "  In  the  Common  Pleas."  Ib. 

Production  of  Evidence.] — A  witness  for  the 
plaintiff,  in  an  action  for  food  and  lodging,  having 
stated  that  he  had  never  heard  of  an  agreement  in 
writing  respecting  the  board  and  lodging,  the 
agreement  was  put  into  hishands,  and  he  was  then 
asked  by  the  defendant  whether  he  had  seen  an 
agreement  respecting  the  subject-matter  of  the 
action;  he  replied,  "Never  before  I  came  into 
court:" — Held,  that  the  defendant,  if  he  wished 
the  agreement  read,  must  put  it  in  as  his  own 
evidence.  Keys  v.Harwood,  15  Law  J.,  N.  S.,  C. 
P.,  207. 

Proof  of  Handwriting.] — Mr.  S.,  the  managing 
clerk  of  the  plaintiff's  attorney,  wrote  a  letter  to 
the  defendant,  addressed  to  him  at  his  residence, 
which  letter  was  proved  to  have  been  put  into  the 
post.  Mr.  S.  proved  that  he  received  an  answer  to 
his  letter: — Held,  that  the  letter  thus  received  in 
answer  was  admissible  in  evidence,  without  proof 
of  the  defendant's  handwriting.  Ovenstonv.  Wil- 
son, 2  Car.  &  K.  1— Pollock. 


It  was  proved  by  Mr.  S.  that  he  received  a  letter 
of  earlier  date,  and  in  the  same  handwriting  as  the 
letter  last  before  mentioned : — Held,  that  this 
letter  was  also  admissible  in  evidence,  without 
proof  of  the  defendant's  handwriting.  Ib. 

Held,  also,  that  a  copy  of  a  letter,  written  bj 
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Mr.  S.,  of  still  earlier  date,  to  which  the  last-men- 
tioned letter  was  an  answer,  might  be  given  in  evi- 
dence, (the  original  not  having  been  produced  after 
a  notice  to  produce),  without  any  proof  that  the 
original  had  been  put  into  the  post,  or  had  reached 
the  defendant.  Ib. 

Proof  by  Secondary  Evidence.]  —  Where  notice 
to  produce  a  document  had  been  given  to  the  de- 
fendant, and  there  was  merely  evidence  to  go  to 
the  jury  that  such  document  was  in  his  possession, 
— Held,  that,  the  document  not  having  been  pro- 
duced when  called  for,  the  plaintiff  might  give 
secondary  evidence  thereof.  Robb  v.  Starkey,  2 
Car.  &  K.  143 — Cresswell. 

In  an  action  for  a  libel  in  a  newspaper,  after 
proof  of  the  publication  of  the  libel  by  the  pro- 
duction of  a  copy  of  the  paper,  a  witness  was 
called,  who  said  that  a  newspaper  bearing  the 
same  title,  and,  so  far  as  he  could  judge  from  a 
glance,  containing  the  libel,  had  been  sent  to  the 
reading-room  of  a  literary  institution  of  which  he 
was  the  secretary,  by  a  person  unknown  ;  and  that 
it  had  since  been  taken  away  by  some  of  the 
members,  and  never  returned: — Held,  first,  that 
sufficient  proof  of  the  loss  of  that  copy  had  been 
given  to  let  in  secondary  evidence  of  its  contents. 
Gather  cole  v.  Miall,  15  Mee.  &  W.  319  ;  15  Law  J., 
N.  S.,  Exch.,  179;  10  Jur.  337. 

Held,  secondly,  that  there  was  evidence  to  go 
to  the  jury  that  the  newspaper  sent  to  the  reading- 
room  was  a  copy  of  the  number  which  contained 
the  libel.  Ib. 

Held,  thirdly,  that  that  copy  having  been  so  sent 
by  some  person  unknown  was  evidence  against 
defendant,  not  as  proof  of  malice,  but  as  affect- 
ing the  amount  of  damages,  by  showing  the  extent 
of  the  circulation  of  the  libel.  Ib. 

If  a  deed  be  in  the  possession  of  a  third  person 
as  mortgagee,  and  he,  having  the  deed  in  court 
though  not  subpo3naed  in  the  cause,  decline  to 
produce  it,  secondary  evidence  may  be  given  of 
its  contents  ;  but  if  the  deed  is  not  in  court,  and 
he  has  not  been  subpoenaed  to  produce,  it  is  other- 
wise. The  person  thus  declining  to  produce  a 
deed  must  not  state  the  contents,  but  he  must 
state  the  date  of  the  deed  and  the  names  of  the 
parties,  in  order  to  identify  it.  Doe  d.  Loscombe  v 
Clifford,  2  Car.  &  K.  448— Alderson. 

An  examined  copy  of  a  memorial  of  a  purchase- 
deed  registered  in  Middlesex  under  the  stat.  7  Ann. 
c.  20,  is  only  receivable  as  secondary  evidence  of 
the  deed  against  the  parties  to  the  deed  and  all 
persons  claiming  under  them  ;  and  the  fact  that 
A.  mortgaged  the  property  to  B.,  and  delivered 
this  deed  to  B.  as  mortgagee,  is  not  sufficient  to 
make  it  secondary  evidence  against  A.  Ib. 

By  a  joint  and  several  bond  A.  and  B.  became 
sureties  for  the  payment  of  any  balance  not  ex- 
ceeding a  given  amount,  due  from  C.  The  de- 
feasance provided  that  it  should  be  void  if  A. 
and  B.  or  either  of  them  should  pay  such  balance 
within  one  calendar  month  next  after  notice  in 
writing  requiring  payment  should  have  been  given 
to  A.  and  B.,  or  their  representatives: — Held,  in 
an  action  against  the  executors  of  A.,  upon  a 
replication  denying  notice  to  them  and  B.,  that  a 
duplicate  of  the  notice  served  upon  B.  was  not 
admissible,  and  that  B.  should  have  been  sub- 
poenaed to  produce  the  original  he  received,  or  it 
should  have  been  shown  to  have  been  lost  or  de- 
stroyed. Robinson  v.  Brown,  16  Law  J.,  C.  P.,  46. 

A  written  notice  to  quit  may  be  proved  by  pro- 
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duction  of  a  copy,  though  no  notice  has  been 
given  to  produce  the  original.  Doe  d.  Fleming  v. 
Somerton,  7  Q.  B.  58. 

In  covenant  upon  a  lease,  executed  on  behalf  of 
the  lessor  under  a  power  of  attorney,  there  being 
notice  to  the  defendant  to  produce  the  power,  but 
no  subpoena  duces  tecum  to  the  party  who  executed 
the  lease — Held,  that  the  power  of  attorney  was 
the  property  of  the  party  who  executed  the  lease 
under  its  authority,  and  that  secondary  evidence 
of  its  contents  was  not  admissible.  Hibberd  v. 
Knight,  2  Exch.  Rep.  11;  12  Jur.  162;  17  L.  J., 
Exch.,  119. 

An  attorney,  who  has  been  served  with  a  sub- 
poena duces  tecum  to  produce  a  title-deed,  being 
privileged  from  producing  it,  secondary  evidence 
of  its  contents  is  receivable.  Ib. 

Though  he  is  not  compellable  to  state  its  con- 
tents, yet,  if  he  willingly  does  so,  his  evidence  is 
admissible.  76. 

To  dispense  with  calling  the  attesting  witness 
to  an  indenture  of  submission,  (who  was  the  son 
of  the  defendant),  the  plaintiff  proved  that  repeat- 
ed attempts  had  been  made  to  find  him,  in  order 
to  serve  him  with  a  subpoena,  by  calling  at  his 
father's  house,  and  at  several  other  places  where 
he  had  resided,  and  also  at  a  hospital,  at  which 
he  was,  as  a  student,  in  the  habit  of  attending  lec- 
tures, and  that  these  attempts  failing,  a  summons 
had  been  taken  out,  calling  on  the  defendant  to 
admit  the  execution  of  the  indenture,  on  which 
the  judge  indorsed  "No  order;  the  defendant  re- 
fusing to  give  any  information  : — Held,  that  enough 
had  been  done  to  justify  the  reception  of  the  in- 
denture upon  proof  of  the  handwriting  of  the  sub- 
scribing witness.  Spooner  v.  Payne,  4  C.  B.  328. 

Mode  of  valuing  estates  in  the  absence  of  the 
Matrices  de  Roles,  the  primary  Evidence.  De 
Wall's  (Count)  Case,  12  Jur.  145. 

Where  a  patent  of  peerage  cannot  be  found, 
entries  on  the  Journals  of  the  House  of  Lords, 
showing  the  limitations  of  the  patent,  may  be  re- 
ferred to  for  that  purpose ;  or  an  examined  copy 
of  the  record  of  the  patent  will  be  received.  Saye 
and  Sele  (Barony  of),  1  H.  L.  Ca.  507. 

Copy  of  the  record  of  a  patent  of  peerage  admit- 
ted in  evidence.  Lanesborough  (Earl),  Claim  of, 
1  H.  L.  Ca.  510,  n. 

Entry  of  grant  to  license  received  in  place  of 
the  missing  register.  Ib. 

Judgments  of  Superior  and  Inferior  Courts.]  — 
The  judgment  of  a  manor  court  in  a  plea  of  debt 
is  sufficiently  proved  by  production  of  a  minute 
in  the  court  books  containing  entries  of  the  plead- 
ings, but  setting  forth  as  to  the  judgment  only  a 
form  of  caption,  names  of  parties  and  suitors  of 
the  court,  and  a  memorandum  that  a  venire  facias 
was  executed,  verdict  found  for  plaintiff,  and  final 
judgment  entered  for  debt  and  costs,  specifying 
the  amounts,  the  deputy  steward  of  the  court 
stating  that  he  was  present  at  the  trial,  and  that  it 
was  not  usual  to  draw  up  a  more  formal  judgment, 
and  it  appearing  that  a  levari  facias  had  issued  re- 
citing a  judgment  in  terms  corresponding  with  the 
entry.  Dan-son  v.  Gregory,  7  Q.  B.  756. 

On  an  indictment  for  discharging  an  order  of 
sessions,  with  an  averment  that  a  true  copy  of 
the  order  was  served  upon  defendant,  and  he  had 
notice  of  the  said  order  and  of  the  contents  thereof, 
the  prosecutors  produced  in  court  the  minute- 
book  of  quarter  sessions  in  which  the  order  was 
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entered,  and  a  copy  of  the  order,  on  parchment, 
•which  was  an  authentic  extract  of  the  minutes, 
and  they  offered  parol  evidence  that  a  true  copy 
of  the  order  was  served  on  defendant,  and  the 
contents  of  the  parchment  at  the  same  time  read 
over  to  them: — Held,  that  (whether  the  parch- 
ment was  an  original  or  not)  parol  evidence  as  to 
the  copy  served  was  admissible  without  notice  to 
defendant  to  produce  the  copy  itself;  for  the  ob- 
ject of  the  evidence  was  only  to  prove  notice  of 
the  order,  which  notice  the  copy  was  ;  therefore, 
notice  to  produce  it  was  unnecessary.  Reg.  v. 
Martlock,  7  Q.  B.  459. 

Upon  appeal  against  an  order  of  removal,  the 
appellants  contended,  that  the  respondents  were 
estopped  by  a  judgment  of  the  Court  of  Queen's 
Bench,  quashing  generally  a  former  order  for  the 
removal  of  the  same  paupers  on  a  case  reserved. 
The  appellants  also  tendered  evidence  to  show 
the  grounds  upon  which  that  decision  proceeded, 
which  was  objected  to  by  the  respondents,  and 
held  inadmissible  by  the  sessions;  but  it  was 
admitted  by  the  case,  that,  if  such  evidence  was 
admissible,  it  would  have  proved  "  that  such 
decision  did  in  fact  proceed  on  the  insufficiency 
of  the  examinations  on  which  that  order  was 
made,  in  respect  of  showing  the  settlement  of  the 
paupers  : — Held,  that  the  evidence  was  admissible, 
and  that  the  effect  of  it  was,  that  such  decision 
was  on  the  merits,  and  conclusive  between  the 
parties  as  to  the  settlement.  Reg.  v.  Leeds,  11  Jur. 
1077— Q.  B. 

Semble,  that  the  former  judgment  unexplained 
was  prima  facie,  but  not  absolutely,  an  estoppel, 
as  it  was  open  to  the  respondents  to  have  shown 
that  it  proceeded  on  a  point  of  form  only.  Ib. 

Rules  and  Orders  of  Court.] — A  submission  to 
arbitration  by  agreement  written  and  attested  is 
not  sufficiently  proved  by  evidence  of  a  rule 
making  such  agreement  a  rule  of  Court,  under 
9  &  10  Will.  3,  c.  15,  s.  1.  Berney  v.  Reed, 
7  Q.  B.  79. 

But  a  judge's  order  for  referring  a  cause  may  be 
proved  by  such  rule  of  Court.  Ib. 

Parish  Registers.]  —  In  ejectment,  it  being 
proved  by  the  rector  of  the  parish  of  C.  that  no 
parish  registers  existed  there  of  earlier  date  than 
1733,  the  transcripts  of  the  registers  of  that  parish 
fur  1705  and  1706,  returned  under  the  70th  canon 
of  1603,  were  produced  by  the  registrar  of  the 
diocese  from  the  bishop's  registry,  and  received 
as  evidence  of  a  marriage  in  1705,  and  a  baptism 
in  1706,  of  persons  through  whom  the  lessor  of 
the  petitioner  traced  his  title.  Doe  d.  Wood  v 
Wilkins,  2  Car.  &  K.  328— Maule. 

Letters.] — To  prove  the  sending  of  a  letter  by 
plaintiff  to  defendant,  a  clerk  of  plaintiff  deposed 
that  he  made  up  the  letters  of  which  this  was  one, 
and  placed  them  in  a  box  in  the  room  where  he 
sat,  and  that  the  public  postman  invariably  called 
every  day  and  took  the  letters  from  that  box: — 
Held,  that  such  delivery  to  the  postman  was  evi- 
dence for  the  jury  that  the  letters  had  gone  to 
the  post-office.  Ski/beck  v.  Garbett,!  Q.  B.  846. 

Semble,  if  the  post-mark  of  a  letter  be  given  in 
CMdtnce,  it  ought  to  be  proved,  either  by  persons 
from  the  post-office,  or  by  persons  who  are  in  the 
habit  of  receiving  letters  from  the  post-office. 
Woodcock  v.  Houldsworth,  16  M.  &  W  124-  16 
Law  J.,  Exch.,  49. 

Ancient  Documents.]  — A  deed  more  than  thirty 


years  old,  creating  a  term  to  attend  the  inheri- 
tance, was  produced  from  the  custody  of  the  plain- 
tiff's attorney.  Plaintiff  was  administrator  to  the 
trustee  of  the  term.  There  was  evidence  that  the 
attorney  had  acted  for  the  family  of  the  defend- 
ants, who  were  beneficially  interested  in  the  pre- 
mises to- which  the  deed  related,  and  it  was  not 
shown  for  whom  the  attorney  held  the  deeds : — 
Held,  that  there  was  sufficient  prima  facie  evi- 
dence of  proper  custody.  Doe  d.  Jacobs  v.  Phil- 
lips, 8  Q.  B.  158. 

Declaration  of  deceased  Members  of  Family.] — In 
ejectment,  defendant  was  entitled  to  a  verdict  if 
E.  S.  was  legitimate.  Plaintiff  gave  evidence  to 
show  that  E.  S.  was  illegitimate.  It  appeared, 
however,  that  her  father,  J.  D.,  and  her  mother, 
had  lived  together  as  man  and  wife,  and  that  some 
members  of  the  family  had  treated  the  mother  as 
the  wife  of  J.  D.,  and  that  others  had  treated  E.  S. 
as  their  relation.  A  certificate  of  the  marriage 
was  produced  by  an  attorney,  who  received  it  from 
E.  S.  when  he  was  inquiring  into  the  pedigree:  it 
was  signed  with  the  name  of  the  person  who  ap- 
peared in  the  parish  register  as  the  officiating 
curate  in  1761.  The  parish  clerk  said  he  had  seen 
the  same  signature  at  several  places  in  the  original 
register,  and  he  believed  it  to  be  the  same  from 
the  knowledge  so  acquired  of  the  hand-writing; 
but  there  was  no  evidence  of  the  curate's  death, 
nor  any  search  for  witnesses  who  knew  his  hand- 
writing: —  Held,  first,  that  a  declaration  of  E.  S. 
respecting  her  mother's  marriage  was  admissible, 
if  the  judge  was  satisfied  that  she  was  a  member 
of  the  family;  and  that  it  was  his  duty  to  decide 
whether  that  condition  was  fulfilled,  though  the 
fact,  whether  E.  S.  was  legitimate,  was  for  the 
jury  in  the  issue.  Doe  d.  Jenkins  v.  Davies,  11  Jur. 
607;  16  Law  J.,  Q.  B.,  218. 

Held,  secondly,  that  a  declaration  by  E.  S.  of 
the  delivery  of  the  certificate  to  her  by  her  mother 
was  admissible.  Ib. 

Held,  thirdly,  that  the  curate  being  the  proper 
officer  to  give  out  the  certificate,  there  was  suffi- 
cient evidence  of  his  handwriting  to  render  the 
certificate  admissible.  Ib. 

Held,  fourthly,  that  a  deed  to  which  E.  S.,  de- 
scribed as  daughter  and  heiress  of  J.  D.,  and 
E.  J.,  a  relation,  were  parties,  purporting  to  con- 
vey the  property  in  question,  was  admissible,  no 
dispute  being  in  existence  at  the  time,  and  the 
parties  to  it  having  done  what  they  had  a  right  to 
do  if  members  of  the  family.  Ib. 

Entries  of  deceased  Parties.] — A  paper  signed 
by  a  deceased  steward  charged  him  with  the  re- 
ceipt of  a  gross  sum.  In  the  same  box  was  found 
an  ancient  rental  in  the  same  handwriting,  but 
unsigned,  containing  an  account  of  items  which, 
added  together,  made  up  the  gross  sum  with 
which  the  deceased  steward  so  debited  himself: — 
Held,  admissible  in  evidence.  Musgrave  v.  Em- 
merson,  16  Law  J.,  Q.  B.,  174. 

Court  Rolls.] — Admitted  copies  of  the  court  roll 
of  the  manor  by  which  the  premises  purported  to 
have  been  surrendered  were  held  sufficient  evi- 
dence of  their  being  copyhold.  Standen  v.  Christ- 
mas, 11  Jur.  624;  16  Law  J.,  Q.  B.,  265. 

Surrenders  purporting  to  be  copies  of  the  roll  of 
a  manor,  admitted  under  a  judge's  order,  are  evi- 
dence of  the  existence  of  a  manor,  of  which  the 
premises  surrendered  were  copyhold.  Ib. 

A  heriot  may  be  due  by  custom  on  the  death  of 
a  tenant  of  free  lands  of  a  manor  held  in  fee-sim- 
ple. In.  order  to  prove  such  a  custom  evidence  of 
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presentments  and  payments  of  heriots  in  respect 
of  other  lands  in  the  same  manor  was  admitted. 
Darner  ell  v.  Pr  other  oe,  11  Jur.  331;  16  Law  J., 
Q.  B.,  170. 

Notice  to  Produce.]  — A  cause  at  the  sittings  at 
Nisi  Prius  was  called  on  upon  Thursday,  the  4th 
of  February,  and  the  plaintiff's  case  was  closed 
on  that  day  at  4  p.  M.;  the  case  was  then  adjourn- 
ed to  Friday,  the  5th  of  February,  at  10  A.  M.  All 
the  parties  lived  in  town,  and  in  the  evening  of 
the  4th  of  February,  before  9  p.  M.,  a  notice  to 
produce  a  letter  of  the  defendant  to  the  plaintiff 
was  served  on  the  plaintiff's  attorney  : — Held,  that 
this  notice  to  produce  was  served  in  time.  Sturm 
v.  Jeffree,  2  Car.  &  K.  442— Pollock. 

Held,  also,  that  if  a  party  is  served  with  a  notice 
to  produce  sufficiently  early  for  him  to  be  enabled 
to  produce  a  document  if  lie  thinks  proper  to  do 
so,  it  makes  no  difference  that  at  the  time  of  the 
service  of  the  notice  the  cause  is  part  heard.  Ib. 

Proof  of  Handwriting.]  — A  document  purported 
to  be  a  certificate  of  a  marriage  at  Bristol,  in  1761, 
written  and  signed  by  W.  D.,  curate  of  St.  James's  : 
— Held,  that  the  handwriting  of  W.  D.  might  be 
proved  by  the  opinion  of  a  witness,  formed  by 
comparing  it  with  various  signatures  of  W.  D.  in 
the  original  register  of  St.  James's,  by  which  he 
appeared  to  be  the  officiating  curate  in  1761,  with- 
out any  proof  of  his  death,  or  of  search  for  wit- 
nesses who  might  have  seen  him  write.  Doe  d. 
Jenkins  v.  Davies,  11  Jur.  607;  16  Law  J.,  Q.  B., 
218. 

Inspection  of  Documents.] — In  an  action  by  an 
allottee  of  railway  shares  against  a  member  of  the 
provisional  committee,  to  recover  back  his  deposit, 
the  Court  ordered  that  the  plaintiff  should  have  an 
inspection  and  copy  of  the  subscribers'  agreement 
and  parliamentary  contract,  which  both  the  plain- 
tiff and  the  defendant  had  signed,  and  which  were 
in  the  hands  of  the  solicitors  of  the  company,  the 
plaintiff's  affidavit  stating  that  an  inspection  of 
them  was  necessary  to  him  for  the  purpose  of 
framing  his  case,  and  the  defendant  not  showing 
that  they  were  not  within  his  power  or  control. 
Steadman  v.  Arden,  15  M.  &  W.  587;  4  Dowl.  & 
L.  16. 

In  an  action  against  the  proprietors  of  a  news- 
paper for  the  breach  of  a  contract  to  employ  the 
plaintiff  as  sub-editor,  the  defendant  justified  the 
dismissal  of  the  plaintiff,  on  the  ground  of  his 
having,  from  improper  motives,  lent  himself  to  the 
insertion  of  a  garbled  report  of  proceedings  in  a 
court  of  justice.  The  Court  refused  to  allow  the 
plaintiff  to  inspect  and  take  copies  of  the  original 
report,  and  of  the  alleged  garbled  statement,  he 
having  no  legal  interest  therein.  Powell  v.  Brad- 
bury, 2  C.  B.  541. 

An  action  having  been  brought  by  an  allottee  of 
railway  shares  against  a  member  of  the  committee 
of  management  for  the  recovery  of  the  plaintiff's 
deposit,  it  appeared  on  affidavit  that  the  subscri- 
bers' agreement  and  parliamentary  contract  had 
been  signed  by  both  the  plaintiff  and  defendant, 
and  was  in  the  hands  of  the  solicitors  to  the  de- 
fendant and  to  the  company,  and  the  plaintiff's 
affidavit  stated,  that  an  inspection  and  copy  there- 
of were  necessary  for  the  purpose  of  framing  the 
plaintiff's  case,  and  that  he  could  not  safely  pro- 
ceed to  trial  without  them  : — The  Court  thereupon 
made  absolute  a  rule  for  liberty  to  the  plaintiff  or 
his  attorney  to  inspect  and  take  copies  of  these 
documents.  Ley  or  Lee  v.  Barlow,  5  Railw.  Cas. 
lj  17  L.  J.,  Excbu,  105. 


In  an  action  by  the  secretary  against  a  provi- 
sional committee-man  of  a  projected  railway  com- 
pany, for  arrears  of  salary,  a  judge  at  chambers 
ordered  that  the  defendant  should  be  at  liberty  to 
inspect  and  take  copies  from  the  minute  book  of 
the  company  containing  resolutions  of  the  managing 
committee,  referred  to  in  the  plaintiff's  particular 
of  demand  as  the  foundation  of  his  claim.  The 
Court  refused  to  rescind  the  order,  the  plaintiff  not 
satisfactorily  showing  that  it  was  not  in  his  power 
to  comply  with  it.  Shaw  v.  Holmes,  3  C.  B.  952. 

Plaintiff  having  been  holder  of  Three-and-a-half 
per  Cent,  stock,  brought  an  action  against  the 
Bank  of  England  for  refusing  to  pay  dividends. 
Defendant  pleaded,  denying  that  plaintiff  was  pro- 
prietor of  the  stock,  and  the  defence  in  fact  was, 
that  before  the  dividends  became  due  the  stock 
had  been  transferred  out  of  plaintiff's  name.  Issue 
having  been  joined,  and  notice  of  trial  given,  the 
Court  on  motion  made  an  order  that  the  plaintiff 
should  be  at  liberty  to  inspect  that  particular  entry 
on  the  transfer-book  at  the  Bank  which  related  to 
the  transfer  of  the  stock  in  question,  but  not  any 
other  part  of  the  Bank  books.  Foster  v.  Bank  of 
England,  8  Q.  B.  689. 

Parol  Explanation  of  Documents.] — Where  a 
party  has  entered  into  a  written  contract,  which 
stated  him  to  be  the  owner,  evidence  is  not  ad- 
missible, in  an  action  upon  the  contract  by  his 
principal,  to  show  that  he  was  agent,  not  owner. 
Humble  v.  Hunter,  12  Jur.  121  ;  17  L.  J.,  Q.  B.,  350. 

The  defendant  ordered  goods  by  letter,  which 
did  not  mention  any  time  for  payment;  the  plain- 
tiff sent  the  goods  and  an  invoice  : — Held,  that 
parol  evidence  was  admissible  to  show  that  the 
goods  were  supplied  on  credit,  the  letter  not  being 
a  valid  contract  within  the  Statute  of  Frauds. 
Lockett  v.  Nicklin,  2  Exch.  Rep.  93. 

A  ship  being  chartered  to  take  coals  to  Algiers, 
it  was  stipulated  in  the  charter-party  that  the  ship 
should  be  unloaded,  weather  permitting,  at  a  cer- 
tain rate  per  diem,  to  reckon  from  the  time  of  the 
vessel  being  ready  to  unload,  and  in  turn  to  deliver. 
In  an  action  by  the  owner  against  the  charterers  for 
an  alleged  detention,  defendant  proved  at  the  trial, 
that  the  coals  in  question  were  for  the  use  of  the 
French  marine,  who  made  special  regulations  with 
all  their  contractors  with  respect  to  "  the  turn  to 
deliver  ;"  that,  according  to  these  regulations,  the 
delivery  was  in  turn,  and  that  these  regulations 
formed  part  of  the  general  regulations  of  the 
port: — Held,  that  del'endant  had  a  right  to  prove 
that  the  contract  was  entered  into  with  reference 
to  a  known  recognized  use  of  the  words  "  in  turn 
to  deliver"  among  persons  conversant  in  the  trade  ; 
and  that  a  question,  put  by  defendants,  whether 
there  was  any  general  understood  meaning  of  those 
words  among  shipowners  and  merchants  entering 
into  charter-parties  with  respect  to  the  commerce 
then  under  investigation,  was  unobjectionable. 
Robertson  v.  Jackson,  2  C.  B.  412  ;  15  Law  J.,  N. 
S.,  C.P.,  28;  10  Jur.  98. 

A.,  a  ship-broker,  engaged  with  B.,  a  ship-owner, 
to  have  "  a  full  cargo  ibr  the  ship,"  the  rates  of 
freight  for  which  would  average  40s.  per  ton,  and 
at  least  nine  cabin  passengers,  passage-money  to 
average  75/.  The  contract  was  fulfilled  as  to  the 
cabin  passengers,  but  the  average  rate  of  freight 
for  goods  put  on  board  by  A.  amounted  to  32s.  only 
per  ton  ;  he  shipped  on  board,  however,  several 
steerage  passengers  for  the  voyage,  the  passage- 
money  paid  by  whom,  after  deducting  the  expense 
of  their  diet,  &c.;  when  added  to  the  freight  of  the 
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cargo  properly  so  called,  made  the  average  earn- 
ings of  the  whole  ship,  per  ton,  amount  to  more 
than  40s.: — Held,  that,  as  this  was  an  unusual  con- 
tract, evidence  was  not  admissible  to  show  that  the 
terms  "  cargo"  and  "  freight,"  used  with  reference 
to  the  voyage  on  which  the  ship  was  engaged, 
would,  by  the  general  usage  and  course  of  the 
trade,  be  considered  to  comprise  steerage  passen- 
gers and  the  net  profit  arising  from  their  passage- 
money.  Lewis  v.Marshall,  7  Man.  &  G.  729. 

In  an  action  on  a  written  contract  for  the  deli- 
very of  "  ware  potatoes,"  it  appearing  that  the 
term  "  ware"  applied  equally  to  all  kinds  of  pota- 
toes, and  meant  the  best  or  largest  of  any  kind, — 
Held,  that  evidence  to  show  that  a  particular  sort, 
called  "  Regent's  wares,"  were  intended,  was  in- 
admissible. Smith  v.  Je/ryes,  15  Law  J.,  N.  S., 
Exch.,  325. 

Where  an  attorney  incloses  an  unsigned  bill  of 
costs  in  a  letter  signed  by  him,  and  the  bill  of  costs 
does  not,  on  the  face  of  it,  show  who  is  the  party 
chargeable  therewith,  the  letter  may  be  referred 
to,  to  supply  that  defect.  Taylor  v.  Hodgson, 
3  Dowl.  &  L.  115  ;  10  Jur.  355— B.  C.— Wightman. 

By  an  agreement  between  an  African  merchant 
and  an  African  captain,  the  latter  was  to  have  a 
commission  of  61.  per  cent,  on  the  net  proceeds  of 
the  homeward  cargo,  after  deducting  the  usual 
charges  : — Held,  that  parol  evidence  was  not  ad- 
missible to  show  that  under  this  kind  of  contract, 
according  to  the  course  of  dealing  between  Afri- 
can captains  and  African  merchants,  the  captain 
was  entitled  to  his  commission  on  the  whole 
amount  for  which  the  cargo  had  been  sold,  and  not 
merely  on  the  net  sum  that  had  come  to  the  hands 
of  the  merchant  as  the  result  of  the  sale.  Caine 
v.  Horsefall,  2  Car.  &  K.  349— Rolfe. 

The  defendant  by  a  written  contract  agreed  to 
sell  the  plaintiff  sixty  tons  of  "  Ware  potatoes," 
at  51.  a  ton.  It  appeared  in  evidence  that  in  the 
neighbourhood  three  qualities  of  potatoes  were 
known,  "  Wares,  Middlings,  and  Chats,"  Wares 
being  the  largest  and  best : — Held,  that  evidence 
was  not  admissible  to  show  that  the  plaintiff  had 
in  fact  contracted  for  the  sale  to  him  of  a  particu- 
lar kind  of  Ware  potatoes,  viz.  "  Regent's  Wares," 
while  those  offered  to  him  by  the  defendant  were 
of  an  inferior  kind,  viz.  "  Kidney  Wares."  Smith 
v.  Jeffryes,  15  M.  &  W.  561. 

By  a  written  contract  the  plaintiff  agreed  toper- 
form  at  the  defendant's  theatre,  and  the  defendant 
agreed  to  engage  her  for  three  years  and  pay  her 
a  salary  of  51.  61.  and  11.  per  week  in  those  years 
respectively; — Held,  that  parol  evidence  was  ad- 
missible to  show  that,  according  to  the  uniform 
usage  of  the  theatrical  profession,  the  plaintiff  was 
to  be  paid  only  during  the  theatrical  season,  i.  e., 
during  the  time  when  the  theatre  was  open  for  per- 
formance in  each  of  those  years.  Grant  v.  Mad- 
dox,  15  M.  &  W.  737;  16  Law  J.,  Exch.,  227. 

An  entry  in  the  minute  book  of  the  sessions  as 
follows — "  This  Court,  on  the  motion  of  the  re- 
spondents, and  with  the  consent  of  the  appellants, 
doth  quash  the  said  order,  on  the  ground  that  the 
examinations  upon  which  the  said  order  of  removal 
was  made  are  insufficient  to  support  the  same," 
was  put  in  evidence  at  the  trial  of  an  appeal  against 
a  subsequent  order  between  the  same  parties: — 
Held,  that  evidence  was  admissible  to  explain  this 
entry.  Reg.  v.  Widecombe  in  the  Moor,  2  New 
Sess.  Cas.  539  ;  11  Jur.  227;  16  Law  J.,  M.  C.,  44. 

Evidence  of  Usage.]  —In  an  action  for  the  price 
of  tobacco  sold,  evidence  is  admissible  to  show 


that,  by  the  established  usage  of  the  tobacco  trade, 
all  sales  are  by  sample,  although  not  so  expressed 
in  the  bought  and  sold  notes.  Syers  v.  Jones,  2 
Exch. Rep. 111. 

Documents  of  a  Public  Nature.] — In  a  quare  im- 
pedit,  where  the  Bishop  of  Derry  claimed  the 
right  of  patronage  of  a  living  in  the  county  of  Lon- 
donderry, which  was  within  the  diocese  of  Derry, 
a  surrender  made  by  a  former  bishop  to  the  Crown 
of  all  the  livings  in  that  county  was  tendered  in 
evidence.  This  surrender  was  coupled  with  a 
grant  by  the  Crown,  dated  two  days  afterwards, 
of  the  livings  which  had  been  so  surrendered. 
Taken  together,  these  documents  were  held  to  be 
admissible  in  evidence  ;  and  as  the  grant  recited, 
that  all  the  livings  in  the  county  had  anciently 
belonged  to  the  see,  such  evidence  was,  for  the 
purpose  of  proving  the  title  of  the  bishop,  received 
as  an  admission  by  the  Crown  of  that  fact.  Irish 
Society  v.  Derry  (Bishop),  12  Cl.  &  Fin.  641. 

The  value  of  such  evidence  was  still  open  to 
dispute.  Ib. 

Before  the  date  of  the  grant,  the  Crown  had  en- 
tered into  articles  of  agreement  with  persons  now 
represented  by  the  governor  and  assistants  of  the 
Irish  Society,  to  grant  to  them  the  livings  in  the 
county  of  which  the  living  in  question  was  named 
as  one: — Held,  that  this  agreement  did  not  pre- 
vent the  grant  from  being  receivable  in  evidence, 
however  its  value  might  be  thereby  affected.  Ib. 

Two  letters  from  the  Crown  to  two  successive 
Bishops  of  Derry,  directing  them  to  perform  the 
covenants  and  directions  contained  in  the  grant, 
were  tendered  in  evidence  as  recognitions  by  the 
Crown  of  its  previous  grant: — Held,  admissible 
for  this  purpose.  Ib. 

Entries  in  the  books  kept  at  the  First  Fruits 
Office  are  admissible  to  show  the  fact  of  a  colla- 
tion to  a  living  made  by  the  bishop  at  a  particular 
time.  16. 

Returns  made  by  the  bishop,  in  obedience  to 
writs  from  the  Exchequer,  requiring  him  to  state 
the  vacancies  of,  and  presentations  and  collations 
to,  the  livings  in  his  diocese,  are  admissible  as 
statements  made  by  a  public  officer  in  the  dis- 
charge of  a  public  duty.  Ib. 

Though  such  returns  may  contain  statements  of 
a  kind  unusual  in  such  documents,  which  state- 
ments were  in  favour  of  the  right  of  the  bishop 
who  made  them,  they  are,  nevertheless,  admissi- 
ble, provided  that  the  statements  are  within  the 
scope  of  the  inquiry  to  the  writ.  Ib. 

An  original  collation  from  the  registry  of  the 
bishopric,  and  appearing  on  the  face  of  it  to  be 
pleno  jure,  is  admissible  to  show  that  the  right 
claimed  has,  in  fact,  been  exercised.  Ib. 

The  libel,  in  a  cause  of  separation  by  reason  of 
cruelty,  pleaded  the  marriage  in  Scotland,  and  the 
session  clerk's  certificate  of  the  registration  of 
the  marriage: — Held,  that  the  certificate  of  the 
session  clerk  could  not  be  received  as  evidence 
of  the  marriage.  Saunders  v.  Saunders,  10  Jur. 
143— Cons.  C. 

Ancient  Documents.] — Documents  more  than 
thirty  years  old  are  admissible  in  evidence,  with- 
out proof  of  execution,  if  produced  from  custody 
which  may  be  reasonably  accounted  for,  though 
not  the  strictly  proper  legal  custody.  Doe  d. 
Jacobs  v.  Phillips,  15  Law  J.,  N.  S.,  Q.  B.,  47; 
10  Jur.  34. 

A.,  in  1767,  assigned  a  term  of  years  in  lands  to 
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H.  in  trust  to  attend  the  inheritance.  A.  after- 
wards devised  the  lands  to  E.  for  life,  and  after 
her  death  to  her  children.  In  1843,  the  adminis- 
trator of  H.  brought  ejectment  on  behalf  of  B., 
who  claimed  to  be  a  child  of  E.,  against  the  de- 
fendants, who  claimed  to  be  the  only  children 
of  E.  The  clerk  to  the  attorney  for  the  lessor 
of  the  plaintiff  produced  the  deed  of  assignment 
of  1767,  from  the  office  of  his  master,  and  stated, 
that,  from  correspondence  which  he  had  seen  in 
the  office,  he  believed  his  master  to  be  the  attor- 
ney of  B.: — Held,  that  this  was  prima  facie  proof 
that  the  deed  came  from  proper  and  reasonable 
custody,  and  that  it  was  receivable  in  evidence 
accordingly.  Ib. 

A.  deed  more  than  thirty  years  old,  creating  a 
lease  for  lives,  which  had  expired,  was  produced 
from  the  custody  of  W.,  a  land  agent  of  plaintiff, 
in  the  following  manner:  W.  was  expected  by  the 
attorney  of  plaintiff  to  have  been  at  the  trial,  but 
left  the  assize  town  the  evening  before,  and  the 
deed  was  taken  out  of  his  carpet-bag  and  produced 
by  the  attorney  for  plaintiff: — Held,  that  there 
was  sufficient  prima  facie  evidence  of  proper  cus- 
tody. Doe  d.  Shrewsbury  (Earl)  v.  Keeling,  12 
Jur.  433;  17  L.  J.,  Q.  B.,  199. 

Parish  Books.] — The  workhouse  of  a  union  is 
not  an  improper  repository  for  documents  of  a 
parish  within  the  union,  so  as  to  make  them  inad- 
missible in  evidence  when  produced  from  thence. 
Slater  v.  Hodgson,  2  New  Sess.  Cas.  488. 

The  parish  chest  is  the  proper  place  of  custody 
of  the  rate  books  of  a  parish.  Reg.  v.  Eaton, 
10  Jur.  222— B.  C.— Williams. 

Proof  of  Foreign  Laws.]  — A  foreign  written 
law  may  be  proved  by  parol  evidence  of  a  wit- 
ness learned  in  the  law  of  that  country.  Baron  de 
Bode  v.  Reg.  (in  error),  10  Jur.  217. 

Therefore,  an  advocate  of  France,  having  stated 
that  the  feudal  law  affecting  the  matter  in  ques- 
tion ceased  in  Alsace,  in  1789,  by  a  decree  of  the 
National  Assembly,  and  that  he  had  become 
acquainted  with  that  decree  in  the  course  of  his 
study  of  the  law,  may  be  asked  as  to  the  contents 
of  it.  By  Lord  Denman,  C.  J.,  Williams,  J.,  and 
Coleridge,  J.;  Patteson,  J.,  dissenting.  Ib. 

Evidence  being  offered  to  prove  the  law  of  in- 
heritance at  a  particular  time  in  Alsace,  one  of  the 
witnesses  called  for  that  purpose,  a  French  lawyer 
practising  in  Alsace,  stated,  on  cross-examina- 
tion, that  the  feudal  law  had  been  put  an  end  to 
in  Alsace  de  facto  by  the  torrent  of  the  French 
revolution,  and  that  there  was  a  decree  of  the 
French  National  Assembly  to  that  effect  of  4th 
August,  1789  ;  and  he  said,  that  he  had  learned 
this  fact  in  the  course  of  his  legal  studies  : — 
Held,  admissible  evidence,  though  no  other  proof 
was  given  of  the  contents  of  the  decree  —  Per 
Lord  Denman,  C.  J.,  Williams  and  Coleridge,  JJ., 
(dissentiente,  Patteson,  J.)  Baron  De  Bode's  case, 
8  Q.  B.  208. 

Proof  by  Subscribing  Witness.] — An  insolvent's 
schedule,  which  was  offered  in  evidence  as  con- 
taining an  admission  by  the  insolvent  of  a  debt, 
consisted  of  several  sheets,  each  of  which  was 
signed  by  the  insolvent,  and  the  first  one  only 
(which  was  not  the  sheet  containing  the  admis- 
sion) was  also  signed  by  an  attesting  witness: — 
Held,  that  the  attestation  applied  to  the  signature 
of  all  the  sluets,  and  that  the  schedule  was  not 
admissible  without  the  evidence  of  the  attesting 
witness.  Streeton  v.  Bartlett,  17  L.  J.,  C.  P.,  140. 


B.  and  C.  became  jointly  and  severally  bound  to 
A.,  as  sureties  for  D.,  with  a  condition  for.the  bond 
to  be  void  if  B.  and  C.,  or  either  of  them,  should, 
within  one  calendar  month  next  after  notice  given 
to  them  of  D.'s  default,  pay  any  balance  that  might 
be  due  from  D.  to  A.,  not  exceeding  a  given  sum. 
In  debt  by  A.  against  the  executors  of  B.,  the  issue 
was,  whether  or  not  due  notice  of  D.'s  default  had 
been  given  to  the  defendants  and  to  C.: — Held, 
that,  in  order  to  prove  notice  to  C.,  it  was  not 
enough  to  produce  a  duplicate,  with  proof  that  the 
notice  had  been  sent  by  post,  properly  addressed 
to  C.,  but  that  A.  was  bound  to  produce  the  origi- 
nal notice,  or  to  account  for  its  absence.  Robin- 
son v.  Brown,  3  C.  B.  754. 

In  trover  a  written  demand  of  the  goods  signed 
by  the  plaintiff,  and  attested  by  a  subscribing  wit- 
ness, was  served  on  the  defendant : — Held,  that 
at  the  trial  a  duplicate  original  of  this  could  not 
be  given  in  evidence  as  a  demand  by  the  plaintiff 
without  calling  the  subscribing  witness  ;  but  the 
judge  allowed  it  to  be  read  as  a  paper  delivered 
to  the  defendant,  (though  not  as  sent  by  the  plain- 
tiff), in  order  to  allow  the  plaintiff  (if  he  could)  to 
show  an)  thing  that  the  defendant  had  said  or  done 
in  consequence  of  it.  Briant  v.  Dormer,  2  C.  & 
K.  692— Parke. 

Production  of  Evidence.] — In  debt  for  use  and 
occupation,  one  of  the  plaintiff's  witnesses,  on. 
cross-examination,  said,  that  he  had  heard  from  the 
plaintiff's  attorney  that  there  was  an  agreement 
in  writing: — Held,  that  this  was  no  evidence  of 
the  existence  of  an  agreement,  so  as  to  render  its 
production  by  the  plaintiff  necessary.  Watson  v. 
King,  3  C.  B.  60S. 

The  plaintiff,  having  applied  for  shares  in  a  joint- 
stock  company,  received  a  letter  of  allotment, 
and  thereupon  paid  a  deposit  into  the  banking- 
house  of  the  company,  and  received  from  them 
the  following  document: — "The  London  and 
Westminster  Water  Company  : — London,  Feb.  8, 
1841.  Received  100Z.,  to  be  placed  to  the  account 
of  W.  C.,  T.  D.,  J.  P.  M'D.,  J.  W.,  and  J.  C.  P.  For 
Messrs.  Jones,  Loyd,  &  Co.,  1001. — A.  PALMER. 
This  receipt  not  transferable.  The  party  to  whom 
these  shares  are  allotted  is  requested  to  attend  im- 
mediately at  the  offices  of  the  company,  No.  7, 
St.  Martin's-lane,  Trafalgar-square,  with  this  re- 
ceipt, to  sign  the  Parliamentary  contract,  when 
the  receipt  will  be  exchanged  for  the  shares. 
Monday,  the  8th  day  of  February,  is  the  last  day 
for  such  attendance  :" — Held,  that  the  document 
did  not  require  a  stamp,  being  a  banker's  account- 
able receipt  within  the  meaning  of  the  exemption 
in  the  55  Geo.  3,  c.  184,  schedule  part  1,  tit.  Re- 
ceipt; and  that  the  plaintiff  was  bound  to  produce 
the  letter  of  allotment,  as  it  showed  the  terms  of 
the  contract  on  which  the  money  had  been  paid. 
Clarke  v.  Chaplin,  16  Law  J.,  Exch.,  246. 

Court-Rolls.]  — See  COPYHOLD. 

Bills  and  Answers  in  Chancery.]  — A  bill  in  Chan- 
cery is  not  evidence  against  the  party  in  whose 
name  it  is  filed,  unless  his  privity  to  it  be  shown. 
Boileau  v.  Rudlin,  12  Jur.  899 — Exch. 

When  that  privity  is  established  the  bill  is  ad- 
missible to  prove  the  fact  that  such  a  suit  was  in- 
stituted, and  what  the  subject  of  it  was  ;  but  it  is 
not  evidence  by  way  of  admission  against  the  party 
by  whom  it  was  filed  of  the  truth  of  the  facts  al- 
leged or  stated  in  it.  Ib. 

Proceedings  after  answer  of  a  bill  in  Chancery 
tend  to  diminish  the  presumption  that  it  might 
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have  been  filed  by  a  stranger,  and  may  be  sufficient 
to  establish  the  privity  of  the  party  in  whose  name 
it  was  filed.  Ib. 

The  answer  in  Chancery  of  one  who  has  been  a 
partner  in  a  firm,  but  who  had  retired  from  the 
firm,  and  ceased  to  have  any  interest  in  it  before 
the  commencement  of  that  suit,  is  not  .admissible 
in  evidence  against  the  continuing  partners  of  the 
firm,  although  it  relates  to  transactions  which  oc- 
curred with  the  firm  at  the  time  when  the  retired 
partner  was  a  member  of  it.  Parker  v.  Morrell, 
2  C.  &  K.  599— Cresswell. 

Decrees  in  Chancery.]  — A  decretal  order  in  Chan- 
cery, reciting  the  substance  of  the  bill  and  answer, 
is  admissible,  on  proof  of  pedigree,  to  establish 
the  identity  of  parties  to  the  suit.  Wharton  Peer- 
age Case,  12  Cl.  &  Fin.  295. 

But  an  answer  alone,  though  sworn  but  not  filed, 
is  not  admissible.  Ib. 

Where  depositions  in  a  suit  in  equity  are  given 
in  evidence  at  law,  and  the  bill  and  answer  are 
also  put  in  to  show  that  the  depositions  are  ad- 
missible in  evidence,  the  opposite  council  has  no 
right  to  refer  to  the  bill  and  answer  in  his  address 
to  the  jury.  Chappell  v.  Purday,  14  Mee.  &  W. 
303. 

Proceedings  before  Magistrates.]  —  Under  the 
Highway  Act  (5  &  6  Will.  4,  c.  50,  s.  73),  an  or- 
der of  a  justice,  reciting  that  plaintiff's  timber 
was  laid  on  the  highway,  and  directing  its  removal, 
is  conclusive  to  show  that  the  locus  in  quo  was  a 
highway  ;  so  that  plaintiff,  in  an  action  of  trespass 
against  the  justice  who  made  the  order,  cannot 
dispute  his  jurisdiction  on  the  ground  that  the 
locus  in  quo  was  not  a  highway.  Mould  v.  Wil- 
liams, Dav.  &  M.  631. 

Proceedings  before  Coroner.] — On  the  trial  of  an 
information  for  libel,  charging  the  prosecutor  with 
the  murder  of  G.,  a  coroner's  inquisition,  on  paper, 
is  admissible  to  show  that  an  inquiry  took  place 
on  the  cause  of  the  death  of  G.,  and  to  identify 
the  deceased  as  the  person  mentioned  in  the  libel". 
Reg.  v.  Gregory,  15  Law  J.,  N.  S..  M.  C.,  38; 
10  Jur.  387. 

Evidence  of  Reputation.]  — Evidence  of  reputa- 
tion is  admissible  to  prove  a  right  of  common  pour 
cause  de  vicinage.  Pritchard  v.  Powell,  15  Law 
J.,  N.  S.,  Q.  B.,  166;  10  Jur.  154. 

Evidence  of  reputation  is  admissible  as  to  the 
line  of  boundary  of  a  reputed  manor.  Doe  d. 
MolesiL-orth  \.  Sleeman,  15  Law  J..  N.  S.,  Q.  B 
33S;  10  Jur.  568. 

Bill  of  Exceptions.] — A  bill  of  exceptions  to  the 
direction  of  a  judge  must  set  out  in  terms  what 
the  judge's  direction  was;  it  is  not  sufficient  to 
state  that  the  counsel  requested  the  judge  to  leave 
certain  questions  to  the  jury,  and  that  he  refused 
to  do  so.  M' Alpine  v.  Mangnall,  15  Law  J.,  N.  S 
C.  P.,  Exch.  Ch.,  298. 

An  objection  was  taken,  that  certain  documents 
tendered  in  evidence  were  not  admissible  for  a 
particular  purpose.  The  Court  decided  that  they 
were  admissible.  An  exception  was  taken  to  this 
decision:— Held,  that,  if  the  documents  were  ad- 
missible on  any  ground,  the  exception  could  not 

:  sustained.  Irish  Society  v.  Derry  (Bishop],  12  Cl. 
&  Fin.  641. 


direction  of  a  judge  on  the  execution  of  a  writ  of 
inquiry.     Price  v.  Green,  16  M.  &  W.  346. 

Where  a  bill  of  exceptions  had  been  tendered, 
and  before  it  was  sealed  the  judge  died,  the  Court 
allowed  a  motion  for  a  new  trial,  although  more 
than  a  year  had  elapsed  from  the  time  of  the  trial. 
Xeirton  v.  Boodle,  4  Dowl.  &  L.  664;  11  Jur.  148  • 
16  Law  J.,  C.  P.,  135. 

On  an  application  to  enter  judgment  nunc  pro 
tune,  it  appeared  that  the  cause  was  tried  in  De- 
cember, 1845,  and  that  the  plaintiff  tendered  a 
bill  of  exceptions.  It  was  settled  and  sealed  in 
May,  1846,  and  the  postea  delivered  to  the  de- 
fendants on  the  3d  of  June,  1S46.  Negotiations 
were  pending  between  the  parties  as  to  the  form 
in  which  the  judgment  should  be  entered  down 
to  the  27th  of  October  following,  when  one  of  the 
defendants  died: — Held,  that  as  the  delay  in  sign- 
ing judgment  was  not  the  delay  of  the  Court,  the 
rule  could  not  be  granted.  Fishmongers'  Company 
v.  Robertson,  4  Dowl.  &  L.  656 ;  le^Law  J.,  C  P 
119. 

Where  exceptions  are  taken  to  the  direction  of 
a  judge,  it  is  not  enough  to  state  in  the  bill  of 
exceptions  that  he  declined  to  direct  the  jury  in 
the  way  suggested,  without  showing  what  "his 
direction  was.  M' Alpine  v.  Mangnall,  3  C.  B.  496. 

Qunsre,  whether,  when  a  party  has  tendered  a 
bill    of  exceptions,  he  may,   without  abandoning 
such  bill,  apply  for  a  new  trial  on  a  point  wholly  • 
distinct  from  the  grounds  of  exception.     Allen  v. 
Hayward,  7  Q.  B.  960. 

Where  a  party  has  lost  the  benefit  of  a  bill  of  ex- 
ceptions, tendered  to  the  ruling  of  a  judge  at  Nisi 
Priusor  at  the  assizes,  by  the  death  of  the  judge,  and 
without  any  default  on  his  own  part,  it  is  not  com- 
petent to  another  judge  of  the  court  out  of  which 
the  record  issues  to  seal  the  bill  of  exceptions. 
Newton  v.  Boodle,  3  C.  B.  795. 

But,  in  such  a  case,  the  Court  will,  where  the 
circumstances  warrant  it,  allow  the  party  to  move 
for  a  new  trial,  notwithstanding  the  proper  time  for 
doing  so  has  elapsed.  Ib. 


EXAMINATION 


OF    WITNESSES— See   EVI- 
DENCE. 


In  such  a  case,  a  court  of  error  can  only  look 
the  record,  and  decide  upnn  the  propriety  of 
the  ruling  as  therein  stated.     "> 


Ib. 


Quaere,  whether  a  bill  of  exceptions  lies  for 


EXCISE— See  REVENUE. 


EXECUTION. 

Time  of  Issuing.]  — Writs  in  the  new  form  do  not 
require  to  be  connected  by  continuances,  as  writs 
under  the  old  forms.  On  final  process  one  writ  may 
issue  in  continuation  of  another  at  any  time  ;  but 
on  mesne  process,  the  writ  in  continuation  must 
issue  within  twelve  months  after  the  issuing  of  the 
prior  writ.  Harmer  v.  Johnson,  3  Dowl.  &  L.  38  ; 
14  Mee.  &  W.  336. 


If  final  process,  which  is  now  returnable  upon 
execution,  be  duly  issued  within  a  year  and  a  day 
of  the  time  of  signing  final  judgment,  and  remain 
in  the  hands  of  the  sheriff  unexecuted,  fresh  pro- 
cess may  be  issued  at  any  time  afterwards,  with- 
out previously  returning  the  first,  or  suing  out  a 
scire  facias.  Franklin  v.  Hodgkinson,  3  Dowl.  & 
L.  554;  1  B.  C.  Rep.  51;  15  Law  J.,  N.  S.,  Q.  B.. 
132;  10  Jur.  249— Williams. 

Speedy  Execution.]  — A  judge's  certificate  (under 
the  1  Will.  4,  c.  7,  s.  2),  that  execution  shall  issue 
mis-  1  "  lorthwith,"  means  in  the  ordinary  course  of  the 
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office;  and  the  Court  refused  to  allow  the  plaintiff 
to  sign  judgment  before  the  expiration  of  four  days 
after  the  trial.  The  proper  course  would  have  been 
to  apply  to  the  judge  who  tried  the  cause.  Snooks 
v.  Smith,  7  Man.  &  G.  528. 

Where  speedy  execution  is  granted  in  vacation 
under  1  Will.  4,  c.  7,  and  executed  before  term, 
the  defendant  must  apply  within  the  first  four  days 
of  the  ensuing  term,  and,  in  other  cases,  before 
judgment  has  been  signed  and  execution  issued. 
Smith  v.  Temperley,  16  M.  &  W.  273  ;  4  Dowl.  & 
L.  510;  11  Jur.  244;  16  Law  J.,  Exch.,  105. 

A  verdict  having  passed  for  the  plaintiff  at  the 
trial,  which  took  place  in  the  vacation,  the  judge 
granted  a  certificate  for  immediate  execution. 
The  same  day  the  plaintiff  gave  notice  of  taxation 
of  his  costs,  and  on  the  following  day  taxed  them, 
signed  judgment,  and  issued  execution  : — Held, 
on  motion  to  set  aside  the  judgment  and  subse- 
quent proceedings,  that  the  plaintiff  was  regular 
in  the  course  that  he  had  pursued,  and  that  he  was 
not  bound  to  take  out  a  rule  for  judgment,  or  to 
wait  four  days  before  proceeding  to  sign  judgment. 
Alexander  v.  Williams,  4  Dowl.  &  L.  132— Q.  B. 

£ince  the  General  Rule,  Trin.,  4  Viet.,  when  a 
judge  certifies,  under  stat.  1  Will.  4,  c.  7,  s.  2,  for 
immediate  execution,  the  plaintiff  might  sign  judg- 
ment and  take  out  execution,  not  only  without  a 
four-day  rule,  but  without  any  delay.  Alexander 
v.  Williams,  8  Q.  B.  931. 

Fi.fa.] — Under  an  execution  against  the  goods 
of  A.,  the  sheriff  cannot  seize  goods  which  A. 
has  deposited  with  another  person  as  security  for 
a  debt.  Rogers  v.  Kennay,  15  Law  J.,  N.  S., 
Q.  B.,  381. 

A  sheriff  who,  under  a  fi.  fa.,  takes  in  execution 
a  lease  for  years,  has  no  right  to  remain  on  the 
premises  for  the  purpose  of  executing  an  assign- 
ment and  putting  the  purchaser  in  possession. 
Play/air  v.  Musgrove,  3  Dowl.  &  L.  72;  14  Mee. 
&  W.  239;  15  Law  J.,  N.  S.,  Exch.,  26. 

If  he  should  do  so,  he  is  liable  in  trespass  at  the 
suit  of  the  execution  debtor,  if  in  possession, 
although  the  premises  have  been  sold  and  trans- 
ferred. Ib. 

Where  a  lease  is  taken  in  execution  by  the 
sheriff,  the  interest  in  it  remains  in  the  execution 
debtor,  until  actual  assignment  to  the  purchaser. 
Ib. 

Goods  taken  under  a  fi.  fa.  are  bound  from  the 
date  of  the  teste  of  the  writ,  except  as  against 
purchasers  in  market  overt.  Ranken  v.  Harwood, 
10  Jur.  794— V.  C.  W. 

Therefore,  where  the  debtor  died  in  the  interval 
between  the  issuing  and  the  execution  of  the  writ, 
the  creditor's  title  to  the  goods  taken  was  held  to 
be  paramount  to  that  of  the  executor.  Ib. 

An  irregular  fi.  fa.  cannot  be  amended  to  the 
prejudice  of  the  intervening  rights  of  assignees. 
Brooks  v.  Hodson,  1  Man.  &  G.  529. 

Assumpsit  will  not  lie  by  the  party  against  whom 
a  fi.  fa.  has  issued  on  a  subsisting  judgment,  to 
recover  the  sum  levied  under  it,  on  the  ground 
that  such  judgment  was  signed  on  a  warrant  of 
attorney  which  was  obtained  by  fraud  or  duress. 
DC  Medina  v.  Grove,  15  Law  J.,  N.  S.,  Q.  B.,  287; 
10  Jur.  428. 

Goods  were  deposited  by  R.  upon  the  premises 
of  plaintiff,  as  security  for  any  sum  of  money  due 
or  to  become  due  thereafter,  with  authority,  in  de- 
fault of  payment,  to  sell.  Some  of  the  goods  were 


removed  by  R.  from  time  to  time,  and  others  de- 
posited in  lieu  of  them.  The  sheriff  took  them 
in  execution,  in  an  action  against  R.  at  the  suit  of 
defendant.  In  an  interpleader  issue  to  try  whether 
they  were  the  property  of  the  plaintiff  or  not — 
Held,  that  the  special  property  which  plaintiff  had 
in  them  supported  the  affirmative;  and  that  they 
could  not  be  taken  in  execution.  Rogers  v.  Ken- 
nay,  11  Jur.  14 — Q.  B. 

Qurere,  whether,  where  bills  of  exchange  are 
seized  by  a  sheriff  under  1  &  2  Viet  c.  110,  s.  12, 
it  is  his  duty  to  realize  them,  or  to  keep  them  in  his 
hands  until  they  become  due  ?  Mutton  v.  Young, 
11  Jur.  414— C.  P. 

Where  a  bill  of  sale  of  chattels  was  proved  to 
have  been  executed  by  the  under-sheriff  in  the 
name  of  the  sheriff,  the  Court  held  it  unnecessary 
to  prove  the  power  of  attorney,  or  other  authority 
enabling  the  under-sheriff  to  assign  the  property 
in  the  name  of  the  sheriff.  Wood  v.  Rowcliffe,  11 
Jur.  707— V.  C.  W. 

A  sheriff  seized  goods  under  a  fi.  fa.  and  dis- 
posed of  them  by  appraisement  and  bill  of  sale  to 
trustees  for  the  benefit  of  the  creditors  ;  one  of 
the  trustees  was  the  attorney  for  the  execution 
creditor,  and  prepared  the  bill  of  sale.  In  debt 
by  the  sheriff  for  his  poundage — Held,  that  the 
defendant  was  not  entitled  to  set  off  the  expenses 
of  the  appraisement  and  sale.  Marshall  v.  Hicks, 
11  Jur.  305;  16  Law  J.,  Q.  B.,  135. 

Money  levied  by  a  regular  execution,  under  a 
judgment  valid  on  the  face  of  it,  cannot  be  reco- 
vered back,  in  an  action  for  money  had  and  re- 
ceived, on  the  ground  that  judgment  was  signed, 
or  execution  issued  fraudulently,  for  the  whole 
sum  named  in  the  judgment,  when  part  had  been 
already  paid.  De  Medina  v.  Grove,  10  Q.  B.  152. 

The  remedy  in  case  of  such  fraud  is  by  motion, 
to  the  Court  in  which  the  action  is  brought,  to  set 
aside  the  judgment  and  execution.  Ib. 

Ca.  Sfl.] — A  defendant  who  has  been  arrested 
on  a  ca.  sa.  placed  in  the  hands  of  the  sheriff 
before,  but  not  executed  until  after,  the  death 
of  plaintiff,  is  not  entitled  to  be  discharged  out 
of  custody.  Ellis  v.  Griffith,  10  Jur.  1014  — 
Exch. 

A  warrant  of  commitment  under  8  &  9  Viet. 
c.  127,  issued  from  the  Palace  Court,  after  re- 
citing that  defendant  "  was  and  now  is  indebted 
to  J.  II.  D.  in  the  sum  of  41.  10s.  and  no  more, 
besides  costs  of  suit  amounting  to  51.  5s.  by  virtue 
of  a  judgment,"  in  the  Exchequer,  &c.,  ordered 
that  defendant  "  shall  be  committed  for  the  term 
of  twenty  days  to  the  common  gaol,  wherein 
debtors,  under  judgment  and  in  execution  of  the 
superior  courts  ofjustice,  may  be  confined  within 
the  county  of  Surrey."  The  warrant  was  direct- 
ed to  H.  H.,  an  officer  of  the  said  (Palace)  court, 
and  to  the  keeper  of  the  debtors'  prison  above 
mentioned  for  the  county  of  Surrey,  and  defend- 
ant was  imprisoned  under  it  in  Horsemonger  Lane 
gaol,  being  the  debtors'  county  gaol  for  Surrey: — 
Held,  first,  that  the  warrant  was  not  bad,  in  omit- 
ting to  state  that  the  sum  due  was  not  a  balance 
of  an  account  originally  exceeding  20/.,  inasmuch 
as  defendant  might  be  imprisoned  in  respect  of  a 
judgment  debt  under  20/.,  although  originally 
exceeding  that  amount.  Ex  parte  Foulkes,  15 
Law  J.,  N.  S.,  Exch.,  300. 

Held,  secondly,  that  the  twenty  days'  imprison- 
ment began  to  run  from  the  day  of  defendant 
being  lodged  in  gaol.  Ib. 
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Held,  thirdly,  that  the  place  of  imprisonment 
was  sufficiently  stated  in  the  warrant.  Ib. 

Held,  lastly,  that  the  warrant  was  rightly  di- 
rected, the  execution  of  the  process  not  being 
confined  by  8  &  9  Viet.  c.  127,  to  the  high  bailiff 
of  Westminster.  Ib. 

Plaintiff  under  stat.  3  &  4  Will.  4,  c.  15,  s.  2, 
recovered  121.  against  defendant  in  an  action  of 
debt  for  six  performances  of  a  dramatic  piece,  of 
•which  plaintiff  was  the  author,  without  plaintiff's 
consent,  and  the  declaration  averred  that  40s. 
was  the  greatest  damage  sustained  for  each  per- 
formance : — Held,  that  this  was  a  debt  recovered, 
within  stat.  7  &  8  Viet.  c.  96,  s.  57,  and  that  de- 
fendant could  therefore  not  be  taken  upon  a  ca. 
sa.  on  such  judgment.  Fitzball  v.  Brooke,  6  Q. 
B.  873. 

A  writ  of  ca.  sa.  need  not  contain  the  clause 
relating  to  interest  given  in  the  form  prescribed 
by  the  rule  Hil.  Term,  3  Viet.,  unless  the  plaintiff 
chooses  to  claim  interest.  Stopford  or  Stephen  v. 
Fitzgerald,  11  Jur.  351;  16  Law  J.,  Q.  B.,  310— 
B.  C. — Coleridge. 

Where  the  ca.  sa.  purported  to  satisfy  597.  7s., 
and  the  debt  secured  was  55/.,  and  the  costs  3/. 
10s.,  the  Court  refused  to  attribute  the  difference 
to  a  claim  for  interest  not  mentioned  in  the  writ, 
as  it  might  refer  to  incidental  expenses  of  the 
levy.  Ib. 

A  writ  of  ca.  sa.  issued  in  the  lifetime  of  judg- 
ment creditor  may  be  executed  after  his  death. 
Ellis  v.  Griffith,  16  Mee.  &  W.  106;  4  Dowl.  & 
L.  279;  16  Law  J.,  Exch.,  66. 

If  the  plaintiff  sued  as  a  public  officer,  a  writ 
of  ca.  sa.  may  be  executed  after  his  death.  Todd 
v.  Wright,  11  Jur.  471;  16  Law  J.,  Q.  B.,  311— 
B.C.— Erie. 

P.,  one  of  several  defendants,  against  whom 
judgment  had  been  signed,  was  arrested  at  the  suit 
of  plaintiff,  but  was  discharged  out  of  custody,  in 
pursuance  of  an  arrangement  without  the  know- 
ledge of  any  other  of  the  defendants,  the  terms  of 
which,  embodied  in  a  judge's  order,  were,  that, 
without  prejudice  to  plaintiff's  proceedings  against 
the  other  defendants,  defendant  P.  should  be  dis- 
charged out  of  custody  on  payment  of  part  of  the 
debt,  and  undertaking  to  pay  the  balance  by  instal- 
ments, plaintiff  being  at  liberty  to  retake  P.  in 
case  either  of  the  instalments  were  not  paid. 
The  order  was  made  a  rule  of  court.  The  Court 
refused  to  quash  the  writ  of  ca.  sa.,  but  made  a 
rule  absolute  for  restraining  plaintiff  from  taking 
another  defendant  in  execution.  Denton  v.  God- 
frey, 11  Jur.  800— Q.  B. 

A  ca.  sa.  issued  on  the  7th  of  July,  1846,  re- 
turnable "immediately  after  the  execution  there- 
of," under  the  stat.  3  &  4  Will.  4,  c.  67,  s.  2. 
This  writ  was  returned  non  est  inventus,  on  the 
21st  of  January,  1847  :— Held,  that  such  writ  could 
not  be  considered  as  returnable  for  the  purpose  of 
proceeding  to  outlawry,  and  that  a  writ  of  exigi 
facias,  which  issued  on  such  ca.  sa.,  returnable 
the  8th  of  May,  was  irregular.  Lewis  v.  Holmes 
11  Jur.  945;  16  Law  J.,  Q.  B.,  430. 

A.  being  in  custody  in  Cambridge  at  the  suit  of 
B.,  an  order  for  his  discharge  was  put  into  the 
hands  of  the  gaoler  one  Saturday,  who  immediately 
forwarded  it  to  the  under-sheriff  at  Wisbeach.  The 
same  day  a  ca.  sa.  at  the  suit  of  C.  was  lodged  at 
the  sheriff's  office  in  London,  which  being  for- 
warded to  the  under-sheriff  he  sent  a  warrant  to 
the  gaoler  to  detain  the  defendant  under  it.  Thi 


warrant  reached  the  gaoler  next  day,  who  accord- 
ingly detained  defendant: — Held,  that  defendant 
was  lawfully  in  custody  ;  as,  after  the  receipt  of 
the  order  from  B.  for  his  discharge,  the  sheriff  was 
entitled  to  a  reasonable  time  to  search  his  office 
for  causes  of  detainer.  Samuel  v.  BuUer,  11  Jur. 
978— Exch. 

The  Somerset  Herald,  being  one  of  the  Queen'8 
servants  in  ordinary,  with  fee,  bound  to  attend  her 
Majesty  whenever  required,  and  to  be  present  on 
areat  occasions  and  other  ceremonials,  is  privi- 
leged from  arrest  on  final  process.  Dyner  v. 
Disney,  16  M.  &  W.  312;  16  Law  J.,  Exch.,  183. 

Under  the  8  &  9  Viet.  c.  127,  s.  1,  a  party  may 
be  imprisoned  for  non-payment  of  a  debt  not  ex- 
ceeding 20/.  due  upon  a  judgment,  although  the 
udgment  debt  originally  exceeded  20/.     Ex  parte 
Foulkes,  15  M.  &  W.  C12. 

Declaration  in  case  stated,  that  judgment  had 
been  recovered  against  plaintiff  for  1060Z.  10s., 
damages  for  breach  of  covenant ;  that  1000Z.  had 
been  paid  to,  and  received  by,  defendant  in  part 
satisfaction  of  the  damages  ;  that  defendant  well 
knowing  the  premises,  but  intending  to  injure 
plaintiff,  issued  a  ca.  sa.  on  the  judgment,  and 
"  wrongfully  and  injuriously"  caused  it  to  be  in- 
dorsed to  levy  the  whole  1060/.  10s.,  and  "  wrong- 
fully and  injuriously"  caused  plaintiff  to  be  taken 
and  imprisoned  under  it,  until  he  executed  a 
warrant  of  attorney  to  enter  up  judgment  to  secure 
1081/.  14s.  2d.,  whereas  at  the  time  of  taking  of 
plaintiff  under  the  writ,  and  giving  the  warrant  of 
attorney,  much  less  than  1060Z.  10s.  was  due  upon 
the  judgment : — Held,  bad,  in  arrest  of  judgment, 
for  want  of  an  averment  that  the  act  was  done 
without  reasonable  and  probable  cause.  De  Medina 
v.  Grove,  11  Jur.  153 — Exch.  Cham. 

By  Maule,  J. — That  there  was  a  sufficient  aver- 
ment of  malice.  Ib. 

Semble,  the  suing  out  a  writ,  and  indorsing  it 
for  the  whole  amount  recovered  by  the  judgment, 
though  part  of  that  sum  has  been  paid,  is  not  the 
ground  of  an  action  on  the  case.  Ib. 

A  married  woman  is  liable  to  be  taken  in  execu- 
tion under  a  ca.  sa.  issued  upon  a  judgment  for 
defendant  in  an  action  for  libel  brought  by  her 
husband,  in  which  she  is  joined;  and  therefore  an 
action  will  not  lie  by  husband  and  wife  against 
defendant  for  maliciously  and  without  reasonable 
and  probable  cause  suing  out  a  ca.  sa.  against  the 
wife  upon  the  judgment  in  the  action  of  libel. 
Newton  v.  Boodle;  S.  P.,  Newton  v.  Row,  11  Jur. 
628— Q.  B. 

Where  an  action  is  commenced  against  a  feme 
sole,  who  marries  during  the  pendency  of  it,  and 
the  plaintiff  obtains  judgment  against  her  in  her 
name  when  sole,  and  she  is  taken  under  ca.  sa. 
sued  out  upon  such  judgment,  the  Court  will  not 
discharge  her  out  of  custody  on  the  ground  that 
she  has  no  separate  property.  Beynon  v.  Jones, 
15  M.  &  W.  566. 

Where,  upon  the  hearing  of  an  insolvent  pri- 
soner's petition,  who  had  obtained  an  interim 
order  for  protection  from  arrest,  under  7  &  8  Viet, 
c.  96,  the  commissioner,  under  sect.  24,  refused  a 
day  for  his  final  order,  on  the  ground  of  fraud  in 
contracting  a  debt,  but  did  not  remand  him  to  his 
former  custody,  as  authorized  by  that  section  : — 
Held,  that  the  time  limited  for  his  protection  by 
the  interim  order  having  expired,  the  plaintiff,  one 
of  his  detaining  creditors,  might,  under  the  6th 
section,  issue  a  fresh  writ  of  ca.  sa.,  and  arrest 


657          Execution.         [DIGEST  OF  CASES.]         Execution. 


658 


him  under  it.  Parker  v.  Bayley,  5  Dowl.  &  L.  296 ; 
2  B.  C.  Rep.  161;  12  Jur.  15 ;  17  L.  J.,  Q.  B.,  45— 
Patteson. 

And  that  no  scire  facias  was  necessary  to  revive 
the  judgment.  Ib. 

Quaere,  if  such  writ  should  recite  the  circum- 
stances under  which  it  issues.  Ib. 

If  it  does  not,  it  is  an  irregularity  merely,  anc 
may  be  waived  by  lapse  of  time.  Ib. 

An  award  of  ca.  sa.  into  a  different  county 
without  any  testatum  clause  is  error  on  the  record. 
Newton  v.  Conyngham  (Lord),  17  L.  J.,  C.P.,  288. 

The  7  &  8  Viet.  c.  96,  s.  57,  abolishes  the  taking 
any  person  in  execution  upon  a  judgment  where 
the  sum  recovered  does  not  exceed  201.,  exclusive 
of  costs.  Where,  since  that  act,  the  plaintiff  had 
been  nonsuited,  and  the  defendant  made  up  the 
judgment-roll  with  an  award  of  a  writ  of  ca.  sa. 
for  costs,  and  the  plaintiff  thereupon  brought  error, 
assigning  for  error  the  award  of  such  ca.  sa.,  it 
was  held  that  the  error  assigned  was  not  frivolous. 
Newton  v.  Conyngham  (Lord),  12  Jur.  356  ;  17  L.  J., 
C.  P. ,200. 

The  7  &  8  Viet.  c.  96,  s.  57,  taking  away  the 
writ  of  ca.  sa.  in  actions  wherein  the  sum  re- 
covered does  not  exceed  201.,  exclusive  of  the 
costs  recovered  by  such  judgment,  applies  only 
to  cases  where  something  is  recovered  by  the 
plaintiff  for  debt,  and  something  for  costs,  and 
where  the  sum  recovered  for  debt  does  not  exceed 
20/.  Newton  v.  Conyngham  (Lord),  17  L.  J.,  C.P., 
288. 

A  ca.  sa.  may  therefore  issue  for  costs  of  non- 
suit. Ib. 

Members  of  the  House  of  Commons  are  privi- 
leged from  arrest  on  a  ca.  sa.  for  forty  days  before 
and  forty  days  after  the  meeting  of  Parliament; 
and  the  rule  is  the  same  in  the  case  of  a  dissolu- 
tion as  in  that  of  a  prorogation  of  Parliament. 
Goudy  v.  Buncombe,  5  Dowl.  &  L.  209;  1  Exch. 
Rep.  430;  17  L.  J.,  Exch.,  76. 

The  Somerset  Herald  is  one  of  the  Queen's  ser- 
vants in  ordinary  with  fee,  and  therefore  privileged 
from  arrest.  Dyer  v.  Disney,  4  Dowl.  &  L.  698 — 
Exch. 

In  an  action  for  indorsing  a  writ  of  ca.  sa.,  and 
imprisoning  the  plaintiff  thereon  for  a  larger  sum 
than  was  due  on  the  judgment,  (part  having  been 
paid),  and  for  indorsing  a  fi.  fa.,  and  seizing  the 
plaintiff's  goods  for  a  greater  sum  than  was  due 
on  a  second  judgment: — Held,  by  the  Exchequer 
Chamber,  that  the  delaration  in  such  a  case  is  in- 
sufficient, if  it  do  not  contain  averments  of  malice 
and  of  want  of  reasonable  and  probable  cause. 
De  Medina  v.  Grove,  10  Q.  B.  152  ;  17  L.  J.,  Q.  B., 
321— Exch.  Cham. 

Elegit.} — A  writ  of  elegit  cannot  be  sued  out 
for  part  only  of  the  sum  recovered  by  a  judgment, 
unless  it  show  on  the  face  of  it,  that  the  residue 
of  the  judgment  has  been  satisfied  or  otherwise 
disposed  of.  Sherwood  v.  Clark,  15  M.  &  W.  764. 

Since  the  1  &  2  Viet.  c.  110,  s.  11,  an  elegit 
need  not  describe  the  lands  to  be  extended  by 
metes  and  bounds;  it  is  sufficient  to  describe 
them  in  any  manner  by  which  they  may  be  iden- 
tified. Ib. 

In  an  action  of  covenant  on  a  lease  the  defend- 
ant pleaded,  that,  before  the  making  of  the  lease, 
one  P.  impleaded  the  plaintiffs,  and  had  judgment 
of  elegit  of  the  plaintiffs'  lands;  that  the  plaintiffs 
were  found  by  the  inquisition  to  be  seised  of  the 


[  demised  premises,  which  were  then  leased  to 
T.  B.  for  seven  years,  subject  to  two  mortgages; 
that  the  sheriff  delivered  the  premises  aforesaid 
to  P.,  to  hold  until  the  damages  should  be  fully 
levied  ;  that  before  any  rent  became  due,  P.,  by 
virtue  of  the  said  delivery  to  him,  ejected,  ex- 
pelled, and  put  out  the  defendant  therefrom.  The 
plaintiffs  traversed  the  eviction  in  the  words  of 
the  plea.  It  was  proved  at  the  trial  that  P.  de- 
manded rent  of  the  defendant,  and  threatened,  if 
he  did  not  pay,  to  turn  him  out,  whereupon  the 
defendant  paid  P.  three  quarters  of  a  year's  rent, 
and  attorned  to  him  without  the  plaintiffs'  know- 
ledge:— Held,  that  P.  having  merely  a  reversion 
expectant  on  the  determination  of  the  mortgage 
terms,  had  no  title  to  evict  the  defendant;  that 
the  attornment  was  immaterial,  and  the  plaintiffs 
were  entitled  to  succeed  on  that  issue — the  expul- 
sion, as  pleaded,  not  having  been  established  by 
the  evidence.  Poole  (Mayor,  fyc.)  v.  Whitt,  15  M. 
&  W.  571;  16  Law  J.,  Exch.,  229. 

A  tenant  by  elegit  has  a  right  to  distrain  with- 
out attornment.  Lloyd  v.  Davies,  2  Exch.  Rep. 
103. 

A  creditor  in  possession,  under  an  elegit,  of 
lands  belonging  to  his  debtor,  sued  for  the  sale  of 
the  property,  under  1  &  2  Viet.  c.  110: — Held, 
that  he  was  bound  to  account  as  a  mortgagee  in 
possession.  Bull  v.  Faulkner,  12  Jur.  33 — V.  C.  B. 

Issuing  subsequent  Writ  before  Return  of  pre- 
vious Writ.] — Final  judgment  having  been  signed 
against  A.  and  B.  in  June,  1843,  on  the  same  day 
a  ca.  sa.  issued  against  both,  under  which  A.  was 
taken,  but  afterwards  discharged  under  the  in- 
solvent act;  but  the  writ  still  remained  in  the 
sheriff's  office  unexecuted  against  B.,  and  without 
any  return  having  been  made  to  it.  In  January, 
1845,  a  fi.  fa.  was  issued  upon  the  same  judgment, 
under  which  B.'s  goods  were  taken  in  execution, 
but  the  judgment  had  not  been  revived  by  sci.  fa.: 
— Held,  that  the  fi.  fa.  was  not  irregular,  as  ma- 
terials existed  for  making  up  the  roll,  the  ca.  sa. 
being  still  in  force  against  B.,  and  capable  of  be- 
ing returned  at  any  time.  Franklin  v.  Hodgkinson, 
3  Dowl.  &  L.  554;  1  B.  C.  Rep.  51;  15  Law  J., 
N.  S.,  Q.  B.,  132  ;  10  Jur.  249— Williams. 

Execution  before  Rules  or  Orders  of  Court.]  — A 
rule  calling  on  a  party  to  pay  money  pursuant  to 
an  award,  with  a  view  to  execution  under  the  1  & 

2  Viet.  c.  110,  is  a  rule   nisi   only;  and  the  Court 
refused  to   make  such  rule  absolute  without  per- 
sonal service,  where  it  appeared  that  such  service 
might  be    effected.     Winicood   v.  Holt   or  Hoult, 

3  Dowl.  &  L.  85  ;  14  Mee.  &  W.  197 ;   15  Law  J., 
N.  S.,  Exch.,  10. 

Execution  upon  Rules  or  Orders  of  Court.]  — In 
ejectment  there  was  a  verdict  for  defendant,  and 
an  allocatur  given  for  the  costs  under  the  consent 
rule,  which  ordered,  that  if  a  verdict  should  be 
given  for  defendant,  the  lessors  of  plaintiff  should 
pay  to  defendant  costs  to  be  adjudged.  A  fi.  fa. 
issued  pursuant  to  1  &  2  Viet.  c.  110,  s.  18,  was 
held  to  be  regular.  Doe  d.  Pennington  v.  Barrel!, 
11  Jur.  904  ;  16  Law  J.,  Q.  B.,  296. 

A  judge  at  the  assizes  made  an  order  to  post- 
pone a  cause  to  the  next  assizes,  defendant  forth- 
with to  pay  to  plaintiff  costs  of  the  day,  to  be 
taxed.  This  order  was  afterwards  made  a  rule  of 
ourt,  before  which,  however,  the  suit  having 
abated  by  defendant's  death,  the  Court  refused  to 
order  the  cdsts  to  be  taxed,  with  a  view  to  plain- 
tiff's issuing  execution  under  1  &  2  Viet.  c.  110, 
s.  18.  Hill  v.  Brown,  11  Jur.  290— Exch. 
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A  judge's  order  under  the  6  &  7  Viet.  c.  73, 
8.  43,  ordering  judgment  to  be  entered  up  for  the 
amount  found  by  the  Master's  allocatur  to  be  due 
on  an  attorney's  bill  of.costs,  has  the  same  force  as 
a  rule  of  court  for  the  payment  of  money  under  the 
1  &  2  Viet.  c.  110,  s.  IS.  No  action,  therefore, 
need  be  brought  on  such  order,  and  if  brought,  the 
costs  of  the  writ,  declaration,  and  appearance  will 
not  be  allowed.  Griffiths  v.  Hughes,  11  Jur.  313; 
16  I  aw  J.,  Exch.,  176. 

In  cases  in  which  a  rule  of  Court  for  the  payment 
of  money  has  the  effect  of  a  judgment,  under  1  &2 
Viet.  c.  1 10,  s.  18,  a  rule  nisi,  calling  upon  the  par- 
ties to  show  cause  why  the  amount  should  not  be 
paid,  is  unnecessary.  Doe  A.  Harrison  v.  Hamp- 
son,  4  C.  B.  745. 

Where  a  rule  of  Court  for  payment  of  money  is 
more  than  a  year  and  a  day  old,  it  is  not  necessary 
to  sue  out  a  scire  facias,  or  to  obtain  leave  of  the 
Court,  before  suing  out  execution  upon  it,  by  vir- 
tue of  1  &  2  Viet.  c.  110,  s.  IS.  Spooner  Sf  Payne, 
Inre,  5  Dow].  &  L.  310;  12  Jur.  282;  17  L.  J.,  Q. 
B.,  68. 

Therefore,  where  a  rule  obtained  by  a  defend- 
ant had  been  discharged  with  costs,  and  the  costs 
taxed  on  the  Master's  allocatur,  and,  more  than  a 
year  and  a  day  after  the  allocatur,  the  plaintiff' 
issued  a  ca.  sa.  upon  it: — Held,  on  motion  to  set 
aside  the  ca.  sa.,  and  to  discharge  the  defendant 
out  of  custody,  that  the  proceedings  were  regular, 
and  that  it  was  not  necessary  that  the  plaintiff 
should  have  issued  a  scire  facias,  or  obtained  the 
leave  of  the  Court  to  issue  execution.  Ib. 

Landlord's  Claim  for  Rent.] — The  sheriff  is  not 
bound  to  levy  under  a  fi.  fa.  whatever  the  value  of 
the  goods  may  be,  unless  the  execution  creditor 
(having  notice)  first  satisfies  the  landlord's  rent. 
Cocker  \.  Musgrove,  15  Law  J.,  N.  S.,  Q.  B.,  365 ; 
10  Jur.  922. 

Declaration  in  case  against  sheriff  for  not  levy- 
ing under  a  writ  of  fi.  fa.,  alleged,  that  there  were 
goods  out  of  which  defendant  might  and  ought  to 
have  levied.  Plea,  traversing  that  allegation. 
Five  executions  had  come  into  the  sheriff's  hands ; 
there  was  rent  in  arrear  from  the  execution  debtor, 
of  which  the  execution  creditors  had  notice,  but 
none  of  them  paid  it.  There  were  goods  sufficient 
to  pay  the  rent  and  the  executions: — Held,  that, 
under  stat.  8  Anne,  c.  14,  until  the  rent  was  paid, 
there  were  no  goods  which  the  sheriff  was  bound 
to  sell,  and,  therefore,  the  plea  was  proved.  Ib. 

Quaere,  whether  notice  to  the  execution  creditors 
was  necessary.  76. 

Declaration  in  case,  by  execution  creditor  against 
sheriff,  stated  that  plaintiff  sued  out  a  fi.  fa.  against 
S.,  and  delivered  it  to  defendant  to  be  executed; 
that  within  defendant's  bailiwick  were  goods  of 
S.  sufficient  to  satisfy  five  writs  of  fi.  fa.  after  men- 
tioned, and  the  rent  after  mentioned,  and  also 
other  goods  of  S.,  whereof  defendant  might  have 
levied  the  monies  directed  to  be  levied  by  plain- 
tiff's fi.  fa.;  of  which  defendant  had  notice,  and 
took  in  execution  goods  of  S.  of  value  sufficient 
to  satisfy  the  five  other  writs,  the  rent,  and  plain- 
tiff's writ;  but  falsely  returned,  that,  before  the 
delivery  of  plaintiff's  writ,  five  other  writs  of  fi.  fa. 
were  delivered  to  defendant,  by  virtue  whereof  he 
took  in  execution  goods  of  S.,  which  remained  in 
his  hands  for  want  of  buyers ;  and  that,  after  the 
seizure,  he  had  notice  that  a  year's  rent  was  due 
to  the  landlord  of  the  premises  where  the  goods 
were  seized,  of  which  plaintiff  and  the  five  other 
execution  creditors  had  notice,  but  none  of  them 


had  paid  the  rent;  and  that  S.  had  no  other  goods 
whereof  defendant  could  cause  to  be  made  the 
debt,  &c.,  in  plaintiff's  writ.  Plea,  that  there 
were  not,  at  the  time  of  the  delivery  of  plaintiff's 
writ,  and  while  it  remained  in  force,  any  goods  of 
S.,  besides  the  goods  sufficient  to  satisfy  the  live 
other  writs  and  the  rent,  in  defendant's  bailiwick, 
whereof  defendant  had  notice,  or  could,  or  might, 
or  ought  to  have  levied  the  monies  directed  to  be 
levied  by  plaintiff's  writ,  in  manner  and  form  &c.: 
— Held,  that  defendant  supported  his  plea  by  proof 
that  the  rent  was  due  ;  that  he  had  notice  thereof; 
that  plaintiff  and  the  other  execution  creditors  had 
also  notice  thereof;  and  that  none  of  them  had 
paid  the  rent:  stat.  S  Ann.  c.  14,  s.  1,  prohibiting 
such  a  taking  and  removal  of  the  goods  as  \\ill 
amount  to  a  levy  until  the  rent  is  paid.  Cocker  v. 
Musgrove,  9  Q.  B.  223. 

In  an  action  against  a  sheriff,  for  negligence  in 
not  levying  under  a  writ  of  fi.  fa.,  the  defence  was, 
that  the  sheriff  had  withdrawn  on  notice  from  the 
landlord  that  rent  was  due.  At  the  trial  the  land- 
lord stated  that  rent  was  due ;  but,  on  cross-exam- 
ination, it  appeared  that  the  execution  debtor  held 
under  a  lease,  which  was  not  produced  : — Held, 
that  the  fact  of  rent  being  due  could  not  be  proved 
without  production  of  the  lease,  and  that  the  plain- 
tiff was  entitled  to  a  verdict.  Augustien  v.  Chal- 
lis,  1  Exch.  Rep.  279  ;  17  L.  J.,  Exch.,  73. 

Goods  seized  under  a  writ  of  fi.  fa.,  and  sold  by 
the  sheriff,  cannot  be  distrained  for  antecedent 
rent,  of  which  the  sheriff  and  the  vendee  had  no- 
tice, and  which  they  neglected  to  pay  ;  though,  by 
virtue  of  sect.  1  of  stat.  8  Ann.  c.  14,  the  sheriff 
is  liable  to  an  action  at  the  suit  of  the  landlord,  if 
the  goods  are  removed  without  payment  of  one 
year's  rent.  Wharton  v.  Naylor,  "l2  Jur.  894; 
17  L.  J.,  Q.  B.,  278. 

Trespass  for  breaking  and  entering  the  closes 
of  plaintiff  and  cutting  down  growing  crops.  Plea, 
justifying  under  a  distress  for  rent  due  for  the 
closes  from  J.  L.  Replication,  showing  a  judg- 
ment at  the  suit  of  plaintiff  against  J.  L.,  and  a 
writ  of  fi.  fa.  under  which  the  sheriff  seized  the 
growing  crops  and  sold  them  to  plaintiff,  and  thnt, 
before  a  reasonable  time  had  elapsed  for  cutting 
and  gathering  them,  defendant  distrained.  Re- 
joinder, that  the  rent  became  due  before  thejudg- 
ment;  that  the  sheriff  and  plaintiff  had  notice 
of  it;  that  it  continued  in  arrear,  and  did  not  ex- 
ceed one  year's  rent;  that  defendant  required 
the  sheriff,  before  he  sold  to  plaintiff,  to  pay  the 
rent,  of  which  also  plaintiff  had  notice,  and  that 
it  was  not  paid: — Held,  that  the  replication  was 
good  ;  and  that  it  was  no  departure  from  the  de- 
claration, inasmuch  as  the  admission  in  the  repli- 
cation, that  J.  L.  was  in  possession  when  the  sheriff 
entered  under  the  fi.  fa.,  was  consistent  with  the 
allegation  in  the  declaration  of  plaintiff's  posses- 
sion at  the  time  of  the  trespass.  Ib. 

Discharge  of  Married  Women.]  — Where  a  mar- 
ried woman  is  taken  in  execution  on  a  judgment 
obtained  in  an  action  commenced  against  her  when 
sole,  the  Court  will  not  discharge  her  out  of  cus- 
tody, although  it  appear  that  she  has  no  separate 
property.  Banin  or  Beynon  v.  Jones,  3  Dowl.  & 
L.  6G7  ;  15  Law  J.,'  N.  S.,  Exch.,  303. 

In  an  action  against  husband  and  wife,  the  wife, 
being  taken  in  execution,  applied  to  the  Court  to 
be  discharged  on  affidavit,  stating  that  she  lived 
separate  from  her  husband  ;  had  been  for  several 
years  boarded,  lodged,  and  clothed  at  the  expense 
of  her  son  ;  was  not  possessed  of  or  entitled  to  any 
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property  in  possession,  remainder,  or  reversion 
and  had  no  means  of  satisfying,  or  expectation  o 
being  able  to  satisfy,  the  damages  or  costs.     Affi 
davit  was   made  in  answer,  suggesting  generally 
on  information  and  belief,  that  the  wife  had  sepa 
rate  funds,  and  stating  that  the  son,  in  considcra 
tion  of  his  father's  giving  up  to  him  a  certain  busi 
ness,  had  covenanted  to  maintain  his  mother  during 
her  life,  provided  she  would   reside  with  him  anc 
assist  him  in  such  business  ;  and   that  the  wife 
when    arrested,  was   residing  with   the  son,  anc 
assisting  him  in  his  business: — Held,  that,  under 
these   circumstances,  it  lay  on  the  wife  to  show 
that  no  property  was  held  by  the  son  to  her  use  ; 
and,  this  not  being  done,  the  Court  refused  to  dis- 
charge her  from  custody.     Ferguson  v.  Clayworth 
6  Q.  B.  269. 

Sheriff's  Duty  and  Liability  on  executing  Writs.] 
— See  SHERIFF. 

Discharge  from  Custody.]  — A  defendant,  in  cus- 
tody on  a  ca.  sa.,  received  on  Saturday,  the  12th 
of  November,  an  order  from  the  creditor  for  hi 
.discharge.  The  order,  on  being  shown  to  the 
gaoler,  was  by  him  forwarded  to  the  sheriff,  who 
lived  at  some  distance  from  the  gaol.  On  the 
Sunday  following,  a  warrant  of  detainer,  foundec 
on  a  ca.  sa.  which  had  been  issued  on  the  pre- 
vious day,  was  served  upon  the  gaoler,  who  there- 
upon detained  the  defendant: — Held,  that  the 
defendant  had  no  right  to  his  discharge,  as  the 
sheriff  was  entitled  to  a  reasonable  time  to  search 
his  office  for  other  writs  against  the  defendant; 
and  that  the  service  of  the  warrant  on  the  Sunday 
made  no  difference  in  the  case.  Samuel  v.  Buller, 
1  Exch.  Rep.  439  ;  17  L.  J.,  Exch.,  54. 

The  Court  refused  to  discharge  out  of  custody 
a  defendant  taken  in  execution  in  the  year  1828, 
upon  affidavit  that  the  plaintiff  had  died  in  1839  ; 
and  that  the  defendant  had  been  informed  and 
believed  that  no  legal  personal  representative  ol 
the  plaintiff  had  revived  the  action,  or  had  taken 
any  proceedings  whatever  in  the  matter,  since  the 
death  of  the  plaintiff.  Taylor  v.  Burgess,  4  Dowl. 
&L.  708;  16  M.  &  W.  781. 

Setting  Aside.]  —  On  the  1st  of  December,  the 
defendant's  goods  were  seized  and  sold  under  a 
fieri  facias  issued  on  that  judgment.     On  the  8th 
of  December  a  fiat  issued  against  the  defendant; 
, — .  on  the  llth  an   official   assignee  was  appointed; 
jand  on  the  4th  of  January  a  creditors'  assignee. 
/On   the    llth   of  January,  the  first  day  of  Hilary 
"Term,  a  rule  was  moved  for  to  set  aside  the  judg- 
ni^nt  and  execution  : — Held,  that  at  most  it  was 
"only  an  irregularity  that  was  complained  of,  and 
that  the  application  was  made  too  late.     Alcock  v. 
Sutcliffe,  4  Dowl.  &  L.  612;    1  B.  C.  Rep.  313— 
Erie. 

If  the  defendant  seeks  to  set  aside  an  execution 
levied  upon  his  goods,  upon  the  ground  that  he 
had  never  been  served  with  process,  and  was 
ignorant  of  the  existence  of  the  action,  he  must 
apply  promptly.  Jones  v.  Davis,  1  B.  C.  Rep.  290 
— Erie. 

On  the  23d  of  December  the  defendant's  goods 
were  seized  by  the  sheriff,  by  virtue  of  a  fi.  fa., 
whereupon  the  defendant  gave  the  officer  notice 
that  he  should  apply  to  set  the  proceedings  aside. 
Upon  the  18th  of  January  following,  a  motion  was 
accordingly  made,  upon  the  ground  that  the  de- 
fendant never  was  served  with  process,  and  knew 
nothing  of  the  proceedings  until  the  execution  was 
levied,  there  being  also  an  affidavit  of  merits  : — 
Held,  that  the  application  was  too  late.  Ib. 


Where  the  defendant  was  arrested  on  the  2Sth 
of  August,  and  the  application  was  made  to  set 
aside  the  writ  on  the  5th  of  November,  without 
explanation  of  the  delay,  upon  the  defendant's 
affidavits,  and  it  appeared  upon  the  affidavits  in 
opposition  to  tlie  rule  that  two  similar  applica- 
tions had  already  been  made  by  him  to  a  judge  at 
chambers,  and  refused — Held,  too  late.  Parker 
v.  Bayley,  5  Dowl.  &  L.  296;  2  B.  C.  Rep.  161; 
12  Jur.  15;  17  L.  J.,  Q.  B.,  45— Patteson. 


EXECUTORS  AND  ADMINISTRATORS. 

I.  LETTERS  OF  ADMINISTRATION. 
II.  EXECUTOR  DE  SON  TORT. 

III.  THEIR  RIGHTS,  DUTIES,  AND  LIABILITIES. 

IV.  ADMINISTRATION  OF  ASSETS. 

I. — LETTERS  OF  ADMINISTRATION. 

The  stamp  upon  letters  of  administration  is  to 
be  regulated  by  the  value  of  the  property  at  the 
time  when  they  are  granted,  and  not  at  the  time 
of  the  death  of  the  intestate.  Doe  d.  Richards  v. 
Evans,  11  Jur.  609 ;  16  Law  J.,  Q.  B.,  305. 

An  intestate  died  possessed  of  a  leasehold  es- 
tate under  the  value  of  100Z.,  which,  by  the  sub- 
sequent erection  of  a  building  upon  it,  was  of  the 
value  of  100Z.  and  upwards  at  the  date  of  the  let- 
ters of  administration  : — Held,  that  a  stamp  of  1Z. 
was  insufficient.  Ib, 

Where  a  testator  leaves  assets  in  the  provinces 
of  Canterbury  and  York,  in  each  of  which  probate 
is  taken  out,  and  the  probate-duty  is  paid  by  the 
executors,  they  are  not  entitled  to  a  return  ol 
probate-duty  under  sect.  23  of  stat.  5  &  6  Viet, 
c.  79,  upon  showing  that  they  had  paid  the  debts 
of  the  testator  out  of  the  general  effects  in  both 
provinces,  whereby  the  gross  amount  of  assets 
was  reduced  to  a  sum,  upon  which,  if  one  probate 
only  had  been  taken  out,  a  less  stamp-duty  than 
that  actually  paid  would  have  been  payable.  Reg. 
v.  Stamps  and  Taxes  (Commissioners},  11  Jur.  365  ; 
16  Law  J.,  Q.  B.,  75. 

Semble,  that  the  practice  of  the  Commissioners 
of  Stamps  in  such  cases,  of  apportioning  the  debts 
rateably,  according  to  the  amounts  of  assets  in 
each  province,  is  an  equitable  course.  Ib. 

Where  profert  has  not  been  made  of  letters  of 
administration,  judgment  will  be  set  aside.  Wd- 
ley  v.  Bignold,  11  Jur.  309— B.  C.— Erie. 

The  Court  refused  to  permit  judgment  recovered 
by  the  testator  to  be  entered  up  on  a  scire  facias 
where  the  affidavits  stated  that  the  plaintiffs  had 
Deen  appointed  her  executors,  but  not  that  they 
lad  obtained  probate.  Vogel  v.  Thompson,  16 
Law  J.,  Exch.,  309. 

A  testatrix  appointed  two  executors:  one  took 
srobate,  the  other  renounced  by  proxy,  and,  in 
addition,  executed  a  deed  of  disclaimer  of  the 
trusts  of  the  will.  The  executor  who  proved, 
died,  leaving  goods  unadministered.  Administra- 
tion was  granted  to  a  residuary  legatee ;  the  sur- 
viving executor  was  not  cited  previously  to  the 
;rant.  On  question  raised  whether  the  adminis- 
iration  ought  not  to  be  revoked,  it  was  hold,  that 
,he  grant  had  been  made  in  conformity  with  the 
nvariable  practice  of  the  Court,  and  that,  though 
;he  surviving  executor  might  have  claimed  probate 
>rior  to  the  grant,  the  Court  was  not  bound  to  cite 
lim.  The  administration  was  therefore  confirmed. 
'iarrison  v.  Harrison,  1  Rob.  EC.  Rep.  406. 

A  next  of  kin  having  renounced  his  right,  and 
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consented  to  the  grant  of  an  administration  for  a 
limited  period,  is  not  entitled  on  retracting  his 
renunciation,  on  the  death  of  the  administrator 
leaving  goods  unadministered,  to  a  de  bonis  non 
grant,  but  must  take  the  administration  limited  as 
before,  until  the  event  happen  for  which  the  origi- 
nal grant  was  made.  Justifying  security  in  the 
second  grant  is  to  be  regulated  by  the  amount  of 
the  estate  left  unadministered,  and  in  addition  the 
ordinary  security  is  to  be  given  to  the  amount  of 
the  original  estate.  In  the  goods  of  Thomas  Newton 
Penny, Id. 426. 

An  administration  being  in  the  possession  of 
one  of  the  next  of  kin,  cannot,  though  no  act  may 
have  been  done  by  virtue  of  that  administration, 
and  all  parties  interested  may  be  consenting,  be 
revoked  on  a  suggestion  of  convenience  (e.  g.,  to 
avoid  the  expense  of  a  Chancery  suit),  and  a  new 
administration  granted  to  another  of  the  next  ofkin. 
In  the  goods  of  Mary  Heslop,  Id.  457. 

Probate.] — Probate  to  one  of  several  executors, 
the  right  of  the  other  being  reserved,  enures  to 
the  benefit  of  all;  and,  upon  the  death  of  the  exe- 
cutor to  whom  probate  has  been  granted,  the 
other  executor  may  accept  the  office  ;  and,  upon 
doing  so,  fully  represents  his  testator  without 
further  probate.  Cummins  v.  Cummins,  3  J.  & 
L.  64. 

A  slight  act  of  intermeddling  with  the  assets  by 
the  surviving  executor,  who  had  not  joined  in 
proving  the  will,  will  amount  to  an  acceptance  of 
the  office  of  executor,  and  will  preclude  him  from 
afterwards  refusing  to  act.  Ib. 

A  plaintiff  sued  to  recover  a  large  unliquidated 
sum  due  to  her  testatrix,  but  the  stamp  on  the  pro- 
bate did  not  cover  the  amount  claimed  : — Held, 
that  the  plaintiff  could  not  obtain  a  decree,  even 
for  accounts  and  inquiries,  until  the  probate  had 
been  properly  stamped.  The  cause  stood  over, 
and  the  commissioners  stamped  the  probate  and 
gave  credit  for  the  duty.  Howard  v.  Prince, 
10  Beav.  312. 

In  a  scire  facias  at  the  suit  of  executors,  the 
Court  refused  to  allow  judgment  by  default  to  be 
entered  upon  an  affidavit  which  omitted  to  state 
that  probate  had  been  granted;  notwithstanding 
the  defendant  had  notice  of  the  proceedings. 
Vogel  v.  Thompson,  5  Dowl.  &  L.  114— Exch. 

Renunciation.] — A  formal  renunciation  (or  re- 
fusal) of  probate  by  an  executor  named  in  a  will 
is  absolutely  binding  and  conclusive  on  him,  un- 
less he  afterwards  comes  in  and  retracts  it.  Ven- 
ables  v.  East  India  Company,  12  Jur.  855 — Exch. 

Where  one  of  two  executors  having,  in  due 
form  of  law,  in  the  proper  ecclesiastical  court, 
expressly  renounced  all  right,  title,  and  interest 
to  probate,  and  refused  to  act  in  any  way  in  the 
execution  of  the  will,  his  fellow  obtained  probate 
and  afterwards  died;  whereupon  letters  of  admin- 
istration de  bonis  non  cum  testamento  annexo 
were  granted  to  a  third  party,  but  the  surviving 
executor,  although  still  living,  was  not  previously 
Jited  to  prove  or  renounce  probate :—  Held,  that 
the  administrator  de  bonis  non  was  the  legal  per- 
sonal representative  of  the  testator.  Ib. 

But  this  decision  does  not  affect  the  doctrine 
that  the  renunciation  of  the  executor  shall  be 

lemcd  void  for  the  purposes  of  suit ;  so  that  in 
""»  by  the  executor  who  proved  the  will  the 

une  of  the  renouncing  executor  must  be  joined 
as  a  co-plaintiff.  Ib. 


II. — EXECUTOR  DE  SON  TORT. 

The  widow  of  the  testator  employed  A.  to  col- 
lect some  of  the  debts  due  to  the  testator's  estate, 
which  A.  accordingly  collected  and  paid  over  to 
the  widow,  believing  that  she  was  the  adminis- 
tratrix. The  widow  subsequently  died,  without 
having  obtained  letters  of  administration  : — Held, 
that  A.,  having  received  monies  which  he  knew 
to  be  part  of  the  estate  of  the  testator,  and  not 
having  accounted  for  such  monies  to  the  legal 
personal  representative  of  the  testator,  A.  was 
liable  to  be  sued  as  executor  de  son  tort;  that  the 
liability  was  not  avoided  by  the  suggestion  that  A. 
acted  as  the  agent  of  the  widow,  inasmuch  as  the 
acts  of  the  widow  and  A.,  in  reference  to  the  tes- 
tator's estate,  were  the  acts  of  wrong-doers,  and 
the  law  does  not  recognize  the  relation  of  princi- 
pal and  agent  as  existing  among  wrong-doers  ;  that 
A.  was  liable  as  executor  de  son  tort  to  account 
to  a  party  interested  in  the  testator's  estate  in  a 
suit  for  that  purpose,  without  any  charge  of  collu- 
sion between  such  executor  de  son  tort  and  the 
legal  personal  representative.  Sharland  v.  Mil- 
don,  5  Hare,  469  ;  10  Jur.  771;  15  Law  J.,  Chanc., 
434— V.  C.  W. 

A  party  sued  as  executor  de  son  tort  jointly  with 
the  rightful  executor,  stated  by  his  answer  that  he 
had,  before  the  bill  was  filed,  accounted  for  hia 
receipts  and  payments  to  his  co-defendant,  and 
paid  over  to  him  the  balance: — Held,  that  such 
settlement  would  not  be  binding  on  the  plaintiff, 
who  was  beneficially  interested  in  the  estate,  and 
therefore  the  Court  refused  to  insert  in  the  decree 
the  usual  direction  as  to  not  disturbing  settled  or 
stated  accounts.  Carmichael  v.  Carmichael,  2  Ph. 
101;  10  Jur.  908— C. 

An  executor  de  son  tort  is  subject  to  all  the  lia- 
bilities, but  entitled  to  none  of  the  privileges  of 
an  ordinary  executor.  Ib. 

Where  the  lessee  died  intestate  during  the  term, 
and  his  widow  entered  and  paid  rent,  and  after- 
wards defendant,  her  son-in-law,  took  the  premises 
with  the  assent  of  the  landlord,  and  paid  rent,  and 
continued  to  occupy  during  the  remainder  of  the 
term, — Held,  first,  that,  there  being  no  assign- 
ment in  writing,  he  was  not  chargeable  as  assignee 
in  fact.  Paull  v.  Simpson,  15  Law  J.,  N.  S.,  Q.  B., 
382. 

Held,  secondly,  that  he  could  not  be  considered 
assignee  in  law,  for,  though  the  widow  might  have 
been  chargeable  as  executrix  de  son  tort,  the  de- 
fendant had  not  made  himself  executor  de  son  tort 
by  taking  the  premises  after  her.  Ib. 

The  agent  of  an  executor  de  son  tort,  collecting- 
the  assets,  knowing  them  to  belong  to  the  testa- 
tor's estate,  and  that  his  principal  is  not  the  legal 
personal  representative,  makes  himself  liable  to 
account  as  executor  de  son  tort,  notwithstanding 
he  has  duly  accounted  for  his  rents  to  his  principal, 
on  the  ground  that  the  doctrine,  that  the  receipt  of 
the  agent  is  the  receipt  of  the  principal,  does  not 
apply  to  the  acts  of  a  wrong-doer.  Sharland  v. 
Mildow,  15  Law  J.,  N.  S.,  V.  C.  W.,  434. 

The  doctrine,  that  the  receipt  of  the  agent  i3 
the  receipt  of  the  principal,  does  not  apply  to  the 
case  of  a  wrong-doer;  and,  therefore,  a  party  act- 
ing as  the  agent  of  an  executor  de  son  tort  in 
collecting  the  assets,  and  knowing  at  the  time  that 
his  principal  is  not  the  legal  personal  representa- 
tive, is  himself  liable  as  executor  de  son  tort;  and 
that,  although  he  may  have  duly  accounted  to  his 
principal  for  the  assets  which  he  has  received.  Ib. 
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A  declaration  charging  that  on  &c.  a  lease  be- 
came vested  in  defendant,  by  assignment  thereof 
then  made,  is  supported,  without  proof  of  an  as- 
signment in  fact,  by  evidence  that  the  lease  vested 
in  defendant  as  executor  de  son  tort.  Paull  v. 
Simpson,  9  Q.  B.  365. 

A  party  who  knowingly  receives  a  chattel  from 
an  executor  de  son  tort,  and  deals  with  it  as  his 
own,  does  not  himself  become  thereby  executor 
de  son  tort.  So  held  where  the  widow  of  an  intes- 
tate possessed  herself  of  a  lease,  part  of  his  estate, 
without  taking  out  administration,  and  handed  it 
to  another  party,  who  kept  it,  and  occupied  the 
premises  for  the  residue  of  the  term,  with  the 
landlord's  assent.  Ib. 

III.  THEIR  RIGHTS,  DUTIES,  AND  LIABILITIES. 

Actions  and  Suits  by  and  against.]  — In  an  action 
against  an  administrator,  the  plea  that  the  de- 
fendant is  not,  nor  never  hath  been,  administrator, 
&c.,  properly  concludes  with  a  verification,  being 
undistinguishable  in  this  respect  from  the  like  plea 
by  an  executor.  So  held,  by  the  Court  of  Queen's 
Bench  on  special  demurrer,  and  by  the  Court  of 
Exchequer  Chamber  on  error  from  the  Queen's 
Bench.  Scott  v.  Wedlake,  7  Q.  B.  766. 

On  a  declaration  charging  the  defendant  as  exe- 
cutor, the  latter  pleaded  that  he  never  was  execu- 
tor of  the  last  will,  &c.,  nor  ever  administered  any 
of  the  goods  or  chattels,  &c.,  as  in  the  declaration 
alleged,  concluding  to  the  country: — Held,  that 
the  plea  was  properly  concluded.  Wood  v.  Kirby, 
2C.  B.  515. 

The  plaintiff  declared  against  A.  and  B.  as  exe- 
cutors, alleging  that  they,  as  executors,  were  in- 
debted to  him  for  the  use  and  occupation  of  certain 
messuages  held  of  him  by  them  as  executors  under 
a  demise  to  the  testator  ;  and  that,  in  consideration 
of  the  premises,  they,  as  executors,  promised  to 
pay.  Plea,  by  A.,  that  B.  never  was  executor,  nor 
ever  administered,  &c.: — Held,  that  the  declara- 
tion was  good  in  substance,  and  that  the  plea  was 
bad,  as  setting  up  a  personal  discharge,  of  which 
B.  only  could  avail  himself.  Atkins  v.  Humphreys, 
2  C.  B.  654. 

Two  of  three  co-executors  may  recover  in  eject- 
ment on  a  demise  in  the  names  of  both.  Doe  d. 
Stace  v.  Wheeler,  15  M.  &  W.  623 ;  16  Law  J., 
Exch.,  312. 

The  declaration  stated,  that  the  defendants  made 
their  promissory  note,  and  promised  to  pay  one  H., 
since  deceased,  or  order,  300Z.  on  demand  ;  that 
H.  indorsed  the  note  without  making  any  delivery 
thereof;  that  H.  died,  having  appointed  his  wife 
sole  executrix,  who  afterwards  transferred  the  note 
to  the  plaintiff,  to  wit,  by  delivery  thereof  to  him: 
—  Held,  on  general  demurrer,  that  the  word 
"  transferred"  meant  a  delivery  only,  and  not  an 
indorsement  and  delivery,  and  that  the  declaration 
was  bad.  Bromage  v.  "Lloyd,  1  Exch.  Rep.  32; 
16  Law  J.,  Exch.,  257. 

Executors  who  are  plaintiffs  will  not  be  exempted 
from  paying  the  costs  of  issues  on  which  they  have 
failed,  unless  the  defendant  has  been  guilty  of  de- 
ception or  misrepresentation.  It  is  not  enough 
that  the  conduct  of  the  defendant  has  been  such 
as  to  induce  the  executors  to  go  on.  Birkhead  v. 
North,  2  B.  C.  Rep.  9;  11  Jur.  436;  16  Law  J., 
Q.  B.,  284. 

The  executor  of  A.  being  sued  for  payment  ofa 
legacy,  set  up  as  a  defence,  that  the  plaintiff  had 
for  several  years  occupied  a  house,  part  of  an 


estate  of  which  he  and  A.,  and  other  persons, 
were  tenants  in  common  under  the  will  of  B.,  and 
that  A.'s  share  of  the  rent,  due  from  the  plaintiff 
in  respect  of  such  occupation,  exceeded  the 
amount  of  the  legacy.  Semble,  the  Court  will 
not,  in  a  suit  so  framed,  direct  inquiries  as  to  the 
plaintiff's  liability  for  rent,  or  as  to  the  amount 
due  from  him  to  A.'s  estate  in  respect  thereof, 
although  the  other  parties  interested  in  such  in- 
quiries be  willing  to  be  bound  by  them,  but  will 
decree  immediate  payment  of  the  legacy  in 
question  without  reference  to  the  counter-claim. 
M'Mahon  v.  Burchell,  2  Ph.  127;  1  Coop.  457. 

Proof  of  improper  expenditure  of  money  by 
executors  will  not  support  a  decree  against  them 
for  an  account  on  the  footing  of  wilful  neglect  or 
default.  Smith  v.  Chambers,  2  Ph.  221;  11  Jur. 
359;  16  Law  J.,  Chanc.,  291— C. 

A  legatee  has  a  clear  right  to  have  a  satisfac- 
tory explanation  of  the  state  of  the  testator's  as- 
sets, and  an  inspection  of  the  accounts  ;  but  he  is 
not  entitled  to  a  copy  thereof  at  the  expense  of 
the  estate.  Ottley  v.  Gilby,  8  Bea.  602  ;  14  Law  J., 
Chanc.,  177— R. 

A  testatrix  devised  her  real  estate  to  trustees, 
with  power  to  give  receipts,  upon  trust,  to  sell, 
and  she  gave  140Z.,  part  of  the  money,  to  her 
niece  A.,  and  the  residue  to  B.  The  testatrix 
appointed  her  trustees  also  her  executors.  A.,  at 
the  date  of  the  will,  was  unmarried,  but  she  mar- 
ried previously  to  the  testatrix's  death.  After  that 
event,  the  husband  refused  to  deliver  up  a  certain 
note,  part  of  the  assets.  An  action  of  trover  to 
recover  the  note  was  brought,  and  a  verdict  ob- 
tained against  him  by  the  executors.  On  a  bill 
filed  by  A.  and  her  husband  against  the  trustees 
and  B.  for  payment  of  the  legacy: — Held,  that 
the  executors  could  not  set  off  the  costs  of  the 
action  against  the  amount  of  the  legacy.  Reeve  v. 
Richer,  11  Jur.  960— V.  C.  B. 

A  plea  by  one  of  two  persons,  charged  as  exe- 
cutors, that  the  other  is  not  an  executor,  is  bad. 
Atkins  v.  Humphrey,  3  Dowl.  &  L.  612  ;  15  Law  J., 
N.  S.,  C.  P.,  120. 

A  declaration  for  use  and  occupation  against 
executors,  charging  them,  in  respect  of  certain 
premises  held  by  them  as  executors  under  a  de- 
mise to  their  testator,  but  not  alleging  any  occu- 
pation by  them,  is  good,  under  11  Geo.  2,  c.  19, 
as  sufficiently  charging  them  de  bonis  testa- 
toris.  Ib. 

To  an  action  against  an  executor  for  goods  sup- 
plied to  the  testator,  defendant  pleaded  that  he 
never  was  executor,  nor  ever  administered  any 
of  the  goods  of  the  testator,  and  concluded  to  the 
country.  On  special  demurrer — Held,  that  the 
conclusion  was  proper.  Hood  v.  Kerry,  3  Dowl. 
&  L.  642;  15  Law  J.,  N.  S.,  C.  P.,  122 ;  10  Jur. 
183. 

Declaration  against  defendants,  as  executors, 
containing  counts  for  goods  sold,  work  and  labour, 
the  money  counts,  and  a  count  upon  an  account 
stated  between  plaintiff  and  deceased ;  also  a 
count  upon  an  account  stated  between  plaintiff  and 
defendants,  as  executors.  Damages  20002.  Plea 
of  set-off,  that  plaintiff,  before  and  at  the  time  of 
the  death  of  the  testator,  was  indebted  to  him  in 
a  sum  equal  to  the  amount  of  the  damages  in  the 
declaration,  and  that  it  remained  unpaid  to  testator, 
and  also  to  defendants  as  executors,  at  the  com- 
mencement of  the  suit.  Replication,  that,  as  to 
1493/.,  parcel  &c.,  the  same  did  not  accrue  to 
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deceased  within  six  years,  and  that  plaintiff  wag 
not  indebted  to  deceased,  and  is  not  indebted  to 
defendants  as  executors,  beyond  the  said  sum. — 
Verification.  Special  demurrer  : — Held,  first,  that, 
the  last  count  being  founded  on  the  liability  of 
defendants  as  executors,  the  plea  was  properly 
pleaded  to  the  whole  declaration.  Blakesly  v. 
Smallwood,  15  Law  J.,  N.  S.,  Q.  B.,  185;  10  Jur. 
470. 

Held,  secondly,  that  the  replication  was  bad  for 
concluding  with  a  verification.  76. 

Qusre,  whether  it  was  also  bad  for  duplicity.   Ib. 

In  assumpsit,  the  first  count  of  the  declaration 
alleged,  that  F.  was  indebted  to  the  plaintiff,  as 
executrix,  in  3502. ,  secured  on  mortgage ;  that 
plaintiff,  as  executrix,  had  commenced  proceedings 
at  law  against  F.,  which  were  pending,  and  had 
been  put  to  divers  costs  in  such  proceedings,  &c.; 
and  thereupon,  in  consideration  of  the  premises, 
and  that  plaintiffs  would  stay  the  proceedings 
against  F.  for  twenty-one  days,  defendant  promised 
plaintiff,  that,  within  the  twenty-one  days,  he 
would  pay  the  3507.  and  plaintiff's  costs.  Aver- 
ment, that  the  plaintiff  did  not  stay  the  proceed- 
infs  accordingly,  and  a  breach  in  non-payment  of 
the  mortgage-money  and  costs.  The  second  count 
was  upon  an  account  stated  with  the  plaintiff  as 
executrix  : — Held,  a  misjoinder.  Webb  v.  Cowdell, 
14Mee.  &  W.  821. 

In  an  action  by  an  executor  upon  a  bond  given 
to  his  testator,  a  demurrer  to  a  replication  traver- 
sing a  payment,  alleged  in  the  plea  to  have  been 
made  to  a  party  stated  to  have  been  a  co-executor 
with  the  plaintiff,  but  not  shown  to  be  alive,  on  the 
ground  that  the  plaintiff  lias  omitted  to  describe 
himself  as  surviving  executor,  is  a  frivolous  demur- 
rer. Tuckey  v.  Hawkins,  4  C,  B.  655. 

A  declaration  stated,  that  the  defendants  made 
their  promissory  note,  and  thereby  promised  to  pay 
H.,  since  deceased,  or  order,  3001. ;  that  H.  in- 
dorsed the  note  without  making  any  delivery 
thereof;  and  that  after  his  death  his  executrix 
transferred  the  note  to  the  plaintiffs,  to  wit,  by 
delivery  thereof  to  them: — Held,  on  general 
demurrer,  that  the  plaintiffs  had  no  title  to  sue  on 
the  note.  Bromage  v.  Lloyd,  5  Dowl.  &  L.  123 — 
Exch. 

To  assumpsit  against  an  executor,  on  an  ac- 
count stated  by  him  as  executor,  a  set-off  for  debts 
due  from  plaintiff  to  testator  in  his  lifetime  may 
be  pleaded.  So  held,  on  demurrer  to  the  replica- 
tion. Blakesley  v.  Smallwood,  8  Q.  B.  538. 

The  plea  averred  that  the  debt  set  off  was  equal 
in  amount  to  the  damages  sustained  by  the  breach 
of  the  promises.  The  plaintiff  replied,  as  to  1493/., 
parcel  of  the  set-off,  the  Statute  of  Limitations 
and  further  replied,  that  plaintiff  was  not  indebted 
to  testator,  or  defendant  as  executor,  beyond  the 
1493L,  modo  et  forma,  with  a  single  conclusion  to 
the  Court  as  to  the  whole  replication.  Ib. 

Qusre,  whether  the  replication  was  bad  for  du- 
plicity. Ib. 

On  an  application,  under  the  3  &  4  Will.  4, 
c.  42,  s.  31,  to  exempt  plaintiffs,  who  are  execu- 
tors, from  costs,  the  Court  will  look  not  so  much 
as  to  whether  the  plaintiffs  have  proceeded  bona 
fidi-  in  the  action,  and  with  a  fair  and  reasonable 
belief  as  to  the  justice  of  their  claim,  as  to 
whether  the  defendant  has  been  guilty  of  any  mis- 
representation or  deception,  to  induce  them  to 
bring  their  action.  Birkhead  v.  North,  4  Dowl.  & 
L.  732— B.  C.— Coleridge. 


Mere  silence  by  a  defendant  as  to  the  nature  of  his 
defence  is  not  sufficient  ground  for  such  an  appli- 
cation, although  it  may  have  induced  the  plaintiffs 
to  proceed  with  the  action.  Ib. 

The  first  set  of  counts  was  for  work  done  and 
money  paid  by,  and  on  an  account  stated  with,  the 
;estator  D.  The  second  set  was  for  the  same  by 
and  with  plaintiffs  as  executors  of  D.  First  plea, 
;hat  D.,  being  the  projector  of  a  company  for  a 
railway,  agreed,  in  consideration  of  defendant  con- 
senting to  act  on  the  provisional  committee,  to  in- 
demnity him  from  any  professional  or  other  charges 
on  account  of  the  railway;  that  defendant  did  not 
consent  so  to  act;  that  the  works,  monies,  and  ac- 
counts in  the  second  set  of  counts  mentioned 
were  in  and  about  the  surveying  of  the  line  of  the 
railway,  and  after  the  agreement  to  indemnify  ; 
that  defendant  became  liable  to  the  professional 
charges  in  respect  of  surveying  the  railway,  and 
made  the  promises  only  in  his  character  of  mem- 
aer  of  the  provisional  committee,  and  not  other- 
wise ;  that  the  project  was  abandoned,  and  the 
work  and  money  became  useless  and  of  no  value  ; 
that  any  sums  recovered  on  account  of  the  work 
and  monies  paid  will  be  lost  to  defendant,  and  de- 
fendant will  be  damnified  to  that  extent,  contrary 
to  the  promise  of  D.  to  indemnify.  Second  plea, 
that  the  testator  caused  defendant  to  enter  into  the 
promises  by  fraud  : — Held,  on  demurrer,  first,  that 
the  first  plea  was  a  bar  to  avoid  circuity  of  action. 
Connop  v.  Levy,  5  Railw.  Cas.  124;  12  Jur.  306; 
17  L.  J.,  Q.  B.,  125. 

Held,  secondly,  that  the  second  plea  was  appli- 
cable to  the  promises  in  the  second  set  of  counts, 
which  were  made  after  the  death  of  the  testator, 
inasmuch  as  plaintiff  might  treat  them  as  founded 
upon  the  contract  with  the  testator  stated  in  the 
first  plea.  Ib. 

See  also,  Reeve  v.  Richer,  11  Jur.  960 ;  17  L.  J., 
Chanc.,  86— V.  C.  B. 

Their  Rights.]  —  A  party  had  exhibited  violent 
conduct  as  well  during  the  lifetime  of  his  mother 
as  subsequently,  and  was  considered  to  be  of  un- 
sound mind,  and,  upon  the  proper  medical  certifi- 
cates, was  removed  from  prison  (where  he  had 
been  confined  by  order  of  a  magistrate,  on  account 
of  a  threat  to  murder  a  person)  to  a  lunatic  asylum. 
He  escaped  from  the  asylum,  and  was  afterwards, 
on  an  inquisition,  found  by  a  jury  to  be  of  sound 
mind.  In  a  suit  afterwards  instituted  by  the  party, 
and  praying  the  usual  executorship  accounts  against 
the  executor  of  the  will  of  the  party's  late  mother, 
under  which  the  party  took  beneficially,  it  was — • 
Held,  that  the  executor  was  entitled  to  an  inquiry 
before  the  Master,  under  what  circumstances  the 
executor  interfered  to  take  care  of  the  property, 
and  to  place  him  in  an  asylum,  and  how  long  the 
party  was  maintained  in  such  asylum,  and  what 
sums  were  properly  expended  by  the  executor  for 
the  protection  and  support  of  a  party  whilst  he 
remained  in  such  asylum,  and  under  what  circum- 
stances the  commission  of  lunacy  was  sued  out 
and  prosecuted.  Nelson  v.  Duncombe,  15  Law  J., 
N.  S.,  M.  R.,  206. 

Held,  also,  that,  where  facts  have  occurred  after 
filing  the  answer  to  an  original  bill  against  an 
executor  for  an  account,  the  defendant  is  justified 
in  filing  a  cross-bill  to  put  those  facts  in  issue.  Ib. 

Their  Liabilities.]  —  An  executor  held  charge- 
able with  interest  upon  certain  sums,  which  he 
retained  and  mixed  with  his  own  monies  at  his 
banker's,  the  sums  being  retained  out  of  the  in- 
come of  the  testator's  residuary  estate,  in  order 
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to  satisfy  a  debt  which  there  was  probable  ground 
to  believe  was  due  to  the  testator's  estate  from  a 
person  entitled  to  a  share  of  such  income,  but 
which  turned  out  not  to  be  due  to  the  extent  sup- 
posed. Melland  v.  Gray,  2  Coll.  C.  C.  295. 

The  Court  will  not  order  an  executor  to  pay 
into  court  money  which  he  states,  by  his  answer, 
to  have  retained  in  satisfaction  of  a  debt  due  to 
him  from  the  testator.  Middleton  v.  Poole,  2  Coll. 
C.  C.  246. 

Mere  neglect  in  duty  in  an  executor,  as,  for 
instance,  the  omission  to  invest  balances  pursuant 
to  a  direction  in  the  will,  if  unaccompanied  by 
fraud,  is  not  such  misconduct  as  to  disentitle  him 
to  the  general  costs  of  a  suit  for  the  administra- 
tion of  the  estate,  although  it  may  subject  him  to 
the  costs  of  so  much  of  the  suit  as  was  occasioned 
by  such  neglect.  Heighington  v.  Grant,  1  Phill. 
600. 

Executors,  directed  to  convert  and  invest  the 
testator's  property,  allowed  it  to  be  enjoyed  in 
specie  by  the  tenant  for  life.  Three  years  after 
her  death  they  accounted  for  the  value  and  paid 
it  into  court':  —  Held,  that  they  ought  to  pay  in- 
terest from  the  death  of  the  tenant  for  life  to  the 
day  of  such  payment.  Mackenzie  v.  Taylor,  7 
Beav.  467. 

Case  of  an  executor  directed  to  lay  out  upon 
good  freehold  security,  and  not  able  to  find  any, 
retaining  the  money  in  his  hands.  Wyatt  v.  Wal- 
lace, 1  Cooper,  155,  n. 

An  executor,  compelled  to  account  for  the  ex- 
cess of  payments  to  tenant  for  life,  is  not  entitled 
to  the  accidental  advantage,  that  the  property, 
when  invested,  produced  more  than  if  it  had  been 
invested  at  the  end  of  the  twelve  months.  Turner 
v.  Newport,  1  Cooper,  154.  n. 

An  executor  bona  fide  invested  part  of  the  assets 
in  the  purchase  of  Bank  Stock.  He  is  not  answer- 
able for  any  further  loss  than  was  occasioned  by  his 
buying  Bank  Stock  instead  of  Three-and-a-half 
per  cent.  Government  Stock.  Hynes  v.  Redington, 
1  Jones  &  Lat.  389. 

A.  B.,  who  had  placed  himself  in  the  position  of 
an  executor  de  son  tort  of  a  testator,  settled  an 
account  of  all  his  dealings  with  the  administrator 
of  the  testator.  A  bill  was  subsequently  filed  by 
a  party  interested  against  the  administrator  and 
A.  B.  for  a  general  account.  The  decree  was 
taken  in  the  ordinary  form.  The  Master,  by  his 
report,  allowed  the  account  so  settled  by  A.  B., 
and  found  nothing  to  be  due  from  him.  The  Lord 
Chancellor  (affirming  the  decision  of  Knight  Bruce, 
V.  C.,  on  the  hearing  on  further  directions) — Held, 
that  the  Master  was  wrong  in  having  so  allowed, 
as  the  original  decree  contained  no  special  di- 
rection on  the  subject.  Carmichael  v.  Carmichael, 
10  Jur.  908. 

Semble,  though  it  is  the  practice  to  direct  the 
Master  not  to  disturb  an  account  which  has  been 
settled  between  the  plaintiff  and  the  defendant. 
yet  no  such  practice  exists  where  the  account  is 
between  co-defendants.  Ib. 

Semble,  that  an  executor  de  son  tort  cannot  dis- 
charge himself  from  his  liability  to  account  to  a 
party  interested  in  the  testator's  estate,  by  coming 
to  an  account  with  the  legally  constituted  repre- 
sentative of  that  testator.  Ib. 

Executors  cutting  timber  upon  the  supposed 
trusts,  afterwards  held  to  be  void,  might  be  per- 
sonally chargeable  in  equity  as  trustees  for  the 
owner  of  the  timber  if  they  acted  fraudulently,  or  it 


they  retained  the  proceeds  of  the  timber,  or  gained 
any  benefit  by  it,  but  not  if  they  acted  by  mere 
mistake,  and  held  no  part  of  the  proceeds  in  their 
hands.  In  the  latter  case,  the  executors  might  be 
regarded  in  equity  as  strangers,  who,  under  a  mis- 
taken supposition  of  right,  had  done  a  legal  wrong, 
for  which  there  was  a  legal  remedy.  Ferrand  v. 
Wilson,  4  Hare,  383 ;  15  Law  J.,  N.  S.,  41. 

One  of  several  executors,  whilst  the  testator's 
assets  were  sufficient  for  payment  of  his  debts  and 
the  several  legacies  given  by  his  will,  (which  were 
a  charge  on  his  real  estate),  appropriated  two 
sums  in  favour  of  two  legatees,  and,  afterwards 
becoming  bankrupt,  was  found  a  defaulter  to  the 
testator's  estate  in  a  considerable  sum  of  money 
in  respect  of  assets  wasted  by  him.  A  bill  was 
afterwards  filed  by  one  of  the  residuary  legatees 
against  the  several  other  parties  interested  in 
the  testator's  estate  and  effects,  seeking  the  ad- 
ministration thereof,  but  containing  no  power  for 
a  direction  that  the  legatees  who  had  received 
their  legacies  in  full  should  proportionally  abate 
the  same.  The  Master,  on  reference  to  him,  had, 
by  his  report,  which  had  been  duly  confirmed, 
found  that  the  two  legacies  in  question  had  been 
appropriated  by  the  executor  : — Held,  that  the  two 
legatees  whose  legacies  had  been  appropriated 
could  not  be  ordered  to  contribute  in  respect  of 
the  deficiency  of  the  testator's  estate  to  answer 
the  demands  upon  it.  The  bankrupt  was  ordered 
to  pay  his  ordinary  costs  incurred  since  the  date 
of  his  bankruptcy,  and  his  assignees  were  dis- 
missed from  the  suit  with  costs.  Knight  v.  Knight, 

15  Law  J.,  N.  S.,  M.  R.,  363. 

Generally.]  —  Semble,  executors,  notwithstand- 
ing a  clause  in  the  will  giving  them  a  power  of 
selection  of  charitable  gifts,  cannot  apply  any  part 
of  the  estate  to  other  purposes  than  those  pointed 
out  by  the  testator  in  his  will.  Hopkinson  v.  Ellis, 

16  Law  J.,  Chanc.,  59— R. 

On  motion  by  the  plaintiffs  (residuary  legatees), 
that  the  executor,  who  was  one  of  the  pecuniary 
legatees  under  the  will,  should  pay  into  court  the 
amount  admitted  by  his  answer: — Held,  that  the 
executor  was  not  entitled  to  retain  the  amount  of 
his  legacy  before  the  accounts  had  been  taken. 
Harding  v.  Harding,  Id.  179— V.  C.  W. 

An  executor  having  possessed  a  promissory  note 
for  400/..part  of  the  assets  of  the  testator,  retained 
the  note  in  his  possession  without  taking  any  pro- 
ceedings to  recover  the  amount  or  the  interest  for 
seven  years;  and  at  the  end  of  seven  years,  when 
the  sole  residuary  legatee  came  of  age,  the  execu- 
tor delivered  the  note  to  the  residuary  legatee. 
The  residuary  legatee  ten  years  afterwards  filed 
his  bill  against  the  executor,  charging  him  with 
breaches  of  trust  in  the  administration  of  the 
estate.  The  Court,  in  such  circumstances,  refused 
to  charge  the  executor  with  the  amount  of  the 
promissory  note,  or  direct  an  inquiry  whether  any 
loss  had  resulted  to  the  estate  by  reason  of  the 
executor  not  having  taken  proceedings  to  enforce 
payment  of  the  amount  due  on  the  note.  East  v. 
East,  5  Hare,  348. 

In  such  a  case  the  executor  would  not  be  charge- 
able, unless  it  should  be  found  that  the  amount  of 
the  note  could  have  been  recovered  during  the 
seven  years  between  the  death  of  the  testator  and 
the  time  when  plaintiff  attained  his  majority ;  and 
if  it  were  found  that  the  amount  could  have  been 
recovered  during  that  time,  still  the  executor  would 
not  be  chargeable,  unless  it  should  be  found  that 
the  amount  could  not  have  been,  recovered  during 
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the  ten  years  which  elapsed  after  the  note  had 
been  delivered  to  the  plaintiff.    Ib. 


J.  B.,  by  his  will,  directed  that  it  should  be  law- 
ful for  his  wife,  whom,  with  his  son,  he  appointed 
executors,  to  use  and  employ  any  sum  not  exceed- 
ing GOOD/,  in  carrying  on  his  trade  so  long  as  she 
should  think  fit,  if  she  continued  his  widow.  The 
widow  and  son  proved  the  will,  and  continued  to 
carry  on  the  testator's  business  in  partnership,  and 
subsequently  became  bankrupts.  They  had  re- 
ceived assets  of  the  testator  to  an  amount  exceed- 
ing 6000/.,  and  it  was  in  evidence  that  all  monies 
received  by  them,  whether  as  executors  or  in  re- 
spect of  the  business,  were  paid  to  the  same 
account  at  their  banker's: — Held,  that  the  parties 
entitled  under  the  testator's  will  to  his  residuary 
estate  could  not  prove  for  the  60001.,  it  having 
been  properly  employed  in  trade.  Re  Butterfield, 
HJur.  955— C.  „ 

An  administrator  sued  in  the  manor  court  for  a 
debt  due  from  the  intestate  pleaded  no  assets. 
Replication,  that  he  had  assets.  Issue  thereon, 
and  verdict  for  the  plaintiff.  Judgment  was  en- 
tered up,  execution  issued,  and  nulla  bona  re- 
turned. Plaintiff  declared  in  debt,  setting  forth 
these  proceedings,  and  alleging  that  defendant 
had,  at  the  time  of  the  recovery,  assets  to  be  ad- 
ministered, and  had  eloigned  and  wasted  them. 
Plea,  that,  at  the  time  of  the  recovery,  defendant 
had  fully  administered,  &c.,  without  this  that  he 
eloigned  or  wasted  &c.  Issue  thereon  : — Held, 
that,  on  the  trial  of  this  issue,  defendant  could 
not  prove  that  all  assets  which  had  come  to  his 
hands  at  the  time  of  the  former  recovery  had  been 
duly  administered,  and  that  the  plaintiff  might 
take  this  objection  without  having  replied  the 
former  recovery  as  an  estoppel.  Dawson  v.  Gre- 
gory, 7  Q.  B.  756. 

Release.]  — A.  agreed  that  a  legacy  given  to  his 
•wife  should  be  set  off  against  a  sum  of  the  same 
amount  which  he  owed  to  the  testator  on  his  pro- 
missory note,  and  he  and  his  wife  signed  a  receipt 
for  the  legacy  ;  but  it  did  not  appear  that  the  exe- 
cutors had  delivered  up  the  note  to  him.  A.  after- 
wards died,  leaving  his  wife  surviving: — Held, 
that  she  was  entitled  to  be  paid  the  legacy,  no 
release  having  been  given  for  it  by  her  husband. 
Harrison  v.  Andrews,  13  Sim.  595. 

When  entitled  beneficially.] — Upon  the  construc- 
tion of  a  will, — Held,  that  a  legacy  was  given  to 
an  executor  not  in  his  character  of  executor,  and 
that  he  did  not  lose  the  legacy  by  not  proving,  and 
not  acting  under  the  will.  Compton  v.  Bloxham 
2  Coll.  C.  C.  201. 

The  produce  of  certain  leasehold  property  was 
bequeathed  to  eight  trustees,  (five  of  whom  were 
appointed  executors),  for  certain  purposes.  The 
produce  was  more  than  enough  to  answer  those 
purposes.  The  testatrix  left  no  next  of  kin  ;  and, 
on  a  claim  made  by  the  Crown  on  the  one  hand, 
and  the  executors  on  the  other — Held,  that  the 
executors  were  entitled  beneficially  to  the  surplus 
Russell  v.  Clowes,  10  Jur.  732. 

Assent  by.]  —  An  executor  who  has  assented 
unconditionally  to  a  specific  bequest  of  the  testa- 
tor's leasehold  estates,  is  not  entitled  to  an  in- 
demnity out  of  the  testator's  general  estate  in 
respect  of  his  covenants  contained  in  the  lease 
Miadbolt  v.  Woodfall,  2  Coll.  C.  C.  30. 

Set-off.]  —An    executor   is    entitled  to    set   off 

gainst  a  legacy  a  debt  due  from  the  legatee   to 

sstator,  though  such   debt   may  have   been 


barred  by  the  statute  before   the  testator's  death. 
Courtnay  v.  Williams,  15  Law  J.,  N.  S.,  L.  C.,  204. 
Exoneration.] — H.  confessed    a  judgment  and 
died  intestate,  seised  of  fee  simple  estates,   and 
possessed  of  a  term   of  years.     G.,  his  only  son, 
and  next  of  kin,  died  under  age,  having  bequeathed 
the  term  to  M.  the  wife  of  D.,  and  the  real  estates 
descended  on    B.,   his  heir-at-law.     M.  died,  and 
D.  took  out   administration  to  her;  he  was   also 
executor  to  G.     In  1834,  D.  mortgaged  the  term  as 
his  own  property.     Afterwards,  in  the  same  year, 
B.  filed  a  bill  against  D.  to  have  the  judgment  paid 
off  out  of  the  term  ;  a  general  demurrer  to    this 
bill,  for  want  of  equity,  was  allowed.     In  1835,  B. 
filed  a  second  bill  against  D.,  and  the  mortgagee 
of  the  term,  for  the  same  purpose  as  the  former  ; 
and   a  demurrer  by  D.   to    this  bill,  for  want  of 
equity,  was  also  allowed.     In  May,  1837,  B.  filed 
a  third  bill  for  the  same  purpose  against  D.  and  the 
mortgagee,  but  did  not  serve  the  mortgagee  with 
process,   or    prosecute    the    suit.     In    November, 
1837,  D.  conveyed  the  equity  of  redemption  to  the 
mortgagee.     In  1S41,  D.,  as  personal  representa- 
tive of  G.,  obtained  a  decree  against  B.,  as  heir  of 
G.,  for  payment  of  a  sum  of  money,  and  B.did  not, 
in  that  suit,   set  up   any  claim  in   respect  of  the 
judgment  of  H.: — Held,  that,  under  these  circum- 
stances, B.had  lost  his  right  to  be  recouped  out  of 
the  term  the  amount  of  the  judgment,  which   was 
levied  out  of  the  real  estate  of  C.  in   his  hands. 
Boyd  v.  Belton,  1  Jones  &  Lat.  730. 

The  judgment-creditor  being  barred  from  levy- 
ing his  debt  out  of  the  term,  though  not  out  of  the 
real  estate,  the  owner  of  the  real  estate  is  also 
barred  of  his  equity  to  be  recouped  the  amount  of 
the  judgment  out  of  the  term.  Ib. 

Admission  of  Assets.] — The  admission  of  an  exe- 
cutor, by  his  answer,  in  a  creditor's  suit,  that  he 
had  paid  certain  legacies  bequeathed  by  the  testa- 
tor, is  not  an  admission  of  assets  entitling  the 
plaintiff  to  a  decree  against  the  executor  for  pay- 
ment of  his  debt  without  taking  the  account,  when 
the  bill  does  not  specifically  charge  the  defendant 
with  having  made  himself  personally  liable,  but 
prays  that  an  account  may  be  taken,  and  the  estate 
administered  in  a  due  course  of  administration. 
Savage  v.  Lane,  6  Hare,  32 ;  17  L.  J.,  Chanc.,  89. 

Whether  such  admission  of  the  payment  of  lega- 
cies by  the  executor  is  a  conclusive  admission  of 
assets,  in  any  case,  qusre.  Ib. 

Payment  by  the  executor  of  the  interest  of  a 
legacy  to  the  tenant  for  life  under  the  will  is  not 
conclusive  as  an  admission  of  assets  by  the  execu- 
tor, but  such  payment  may  be  explained  as  having 
been  made  by  mistake,  or  for  other  reasons  or 
causes;  and,  in  that  case,  the  usual  account  of 
assets  may  be  directed  at  the  suit  of  parties  inte- 
rested in  the  estate.  Postlethwaite  v.  Mounsey, 
6  Hare,  33,  n. 

An  admission  of  assets  for  the  payment  of  a  per- 
sonal annuity  given  by  the  will  is  an  admission  of 
assets  for  the  purposes  of  the  suit,  and  extends  to 
costs,  if  the  Court  thmks  fit  to  give  them.  Rock  v. 
Callen,  12  Jur.  112;  17  L.  J.,  Chanc.,  144— V.  C. 

Bill  filed  against  executors  by  a  legatee,  a  daugh- 
ter of  the  testator,  for  payment  of  a  legacy  and 
interest.  The  will  did  not  give  interest  on  the 
legacies.  The  executors  by  their  answer  admitted 
that  they  had  paid  another  legacy,  on  the  assump- 
tion that  no  interest  was  payable  on  any  of  the 
legacies  :— Held,  that  this  was  not  such  an  admis- 
lon  of  assets  as  to  warrant  the  Court  in  making  a 
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decree   without   taking   the   accounts.      Clark  v. 
Bates,  12  Jur.  597— V.  C.  B. 

See,  also,  III.  ADMINISTRATION  OF  ASSETS. 

Partners.] — A  deceased  partner  directed  his 
executors  to  sell  and  convert  his  personal  estate, 
and  invest  the  proceeds  in  trust  for  his  wife  and 
children,  but  he  directed  that  they  should  be 
allowed  four  years,  or,  if  there  was  substantial  rea- 
son for  it,  seven  years,  to  withdraw  his  share  of 
capital  out  of  the  partnership.  His  widow,  and 
administratrix  with  will  annexed,  sold  the  share  to 
surviving  partners,  for  a  sum  at  which  it  had  been 
valued  prior  to  testator's  death  :  part  of  purchase- 
money  to  be  paid  in  four  years,  exceeding  time 
allowed  by  testator,  and  residue  on  demand: — 
Held,  on  argument  of  plea  of  purchase  without 
notice,  that  this  was  prima  facie  a  valid  sale,  and 
could  only  be  impeached  by  cestuis  que  trust,  by 
showing  "fraud  and  unfair  dealing.  Chambers  v. 
Howell,  12  Jur.  905— R. 

Rent — Liability  for.] — An  executor,  in  whom  a 
term  of  years  has  vested,  the  value  of  which  is 
less  than  the  rent  reserved  by  the  lease,  is  liable, 
notwithstanding',  as  assignee,  for  rent  to  the  extent 
he  might  have  let  the  premises  for.  Hopwood  v. 
Whaley,  12  Jur.  1088— C.  P. 

In  debt  for  rent  due  from  the  defendant,  as  as- 
signee of  premises  demised  for  a  term  at  907.  a 
year,  the  defendant  pleaded  that  he  ought  not  to 
be  charged  with  the  rent  otherwise  than  as  execu- 
tor of  W.  W.,  the  lessee  of  the  term  ;  and  that  he, 
the  defendant,  had  not,  at  any  time  since  the  death 
of  the  said  W.  W.,  had,  received,  or  derived  any 
profit,  interest,  or  advantage,  as  such  executor  or 
otherwise,  by  or  from  the  said  demised  premises ; 
and  that  the  said  demised  premises  had  not,  since 
the  death  of  the  said  W.  W.,  yielded  any  profit 
whatever.  That  the  term  only  vested  in  the  de- 
fendant as  executor,  and  that  he  had  no  assets  to 
be' administered.  Replication,  that  the  defendan 
did,  after  his  entry  on  the  premises,  have,  receive 
and  derive  great  profit,  interest,  and  advantage  by 
and  from  the  said  demised  premises,  which  have 
yielded  to  him  great  profit,  to  wit,  to  the  amoun 
of  the  rent  sought  to  be  recovered.  Issue  thereon 
At  the  trial,  it  was  proved  that  the  premises  coulc 
have  been  let  for  607.  a  year ;  and  the  jury  found 
accordingly,  that  the  defendant  might,  by  reason- 
able diligence,  have  made  a  profit  for  two  years 
and  three-quarters  of  a  year,  at  a  rent  of  607.  a 
year: — Held,  that  the  plea,  to  be  good,  must  be 
understood  to  mean,  that  the  defendant  could  no 
have  received  or  derived  any  profit  or  advantage 
from  the  premises;  and  that,  therefore,  upon  the 
finding  of  the  jury,  the  verdict  was  rightly  entered 
for  the  plaintiff.  Ib. 

Held,  also,  that  though  the  action  was  debt,  am 
the  only  plea  was  found  against  the  defendant,  ye 
that  the  plea  might  be  taken  distributively  ;  anc 
the  verdict  ought,  consequently,  to  be  enterec 
only  for  the  rent  at  601.  a  year,  and  not  at  the 
whole  901.  a  year.  Ib. 

See,  also,  generally,  Butterfield,  Re,  11  Jur.  955 
17  L.  J.,  Bank.,  10.     [Digest,  1847,  p.  83.] 

IV.  ADMINISTRATION  OF  ASSETS. 
Generally.]  — Part  of  a  testator's  residuary  estat< 
consisted  of  a  bond  debt,  which,  owing  to  the  in 
solvency  of  the  debtor's  estate,  was  not  recoverec 
until  many  years  after  the  testator's  death,  when 
the  gross  sum  recovered    in  respect  of  principa 
and  interest  did  not  equal  the  amount  of  the  ori 
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ginal  debt: — Held,  that,  as  between  the  tenant 
or  life  of  the  residue  and  those  in  remainnder, 
the  former  was  not  entitled  to  receive  what  had 
actually  been  recovered  in  respect  of  interest,  but 
only  the  amount  of  interest  at  4  per  cent,  on  the 
sum  which  the  bond  would  have  realized  if  the 
debtor's  estate  had  been  administered  at  the  end 
of  a  year  after  the  testator's  death.  Turner  v. 
Newport,  2  Ph.  14. 

A.  being  seised  in  fee  of  Ardgullen,  confessed  a 
udgment ;  and  afterwards,  upon  the  marriage  of 
lis  son,  B.,  conveyed  the  lands  to  the  use  of  B., 
ibr  his  life,  remainder  to  the  issue  of  the  marriage  ; 
and  covenanted  that  they  were  free  from  incum- 
brances.     By  his  will  he    gave    several    legacies, 
and  died,  having  appointed   B.  his   executor,  and 
leaving  assets   more  than  sufficient  to  pay  all   his 
debts    and    legacies.     Upon    the  marriage    of  C., 
one  of  the  legatees,  a   settlement  was  executed, 
whereby,  after  reciting  the  will  of  A.,  and  that  the 
legacy  of  C.  was  then  in  the  hands  of  B.,  as  exe- 
cutor, C.  assigned  the  legacy  to  trustees,  of  whom 
B.  was  one,  upon  trust,  for  C.,  for  her  life,  and, 
after   her   decease   without  issue,  upon  'trust,  for 
the  benefit  of  the  judgment-creditor  and  his  issue. 
In    1835,  the  judgment-creditor  instituted   a  suit 
for  payment  of  his  judgment  out  of  the  real  and 
personal  assets  of  the   testator.     In  1836,  C.  and 
her  husband  (there  being  no  issue  of  their  marriage) 
instituted  another  suit  against  B.  and  the  persons 
entitled  under  their  settlement  in  default  of  issue 
of  their  marriage,   for  the    appointment   of  new 
trustees,  and  an  account  of  the  trust  funds  ;  and 
in  that  suit  an  order  was  made,  on  the  consent  of 
B.,  but  without  notice  to  the   persons  entitled  in 
default  of  issue   of  C.  and   her  husband,  that  B. 
should  transfer  to  the  credit  of  that  cause  stock 
to  the  value  of  C.'s  legacy,  without   prejudice  to 
the  rights  of  the  parties  ;  and  it  was  ordered  that 
the  dividends  thereof  be   paid   to   C.     The  stock 
was  accordingly  transferred  by  B.,  who  purchased 
same  with  the  produce  of  the  sale  of  part  of  the 
assets  of  the  testator  which  were  outstanding  in 
specie  when  the  bill  of  1835  was  filed.     The  assets 
having  been  wasted,  the  children  of  B.,  claiming 
as  specialty  creditors  of  A.  under  his  covenant, 
filed  a  bill  in  1840  to   have   the    stock  standing  to 
the  credit  of  C.'s  cause  applied  in  payment  of  the 
judgment-debt : — Held ,  that  the  stock  had  not  been 
appropriated  to  the  payment  of  C.'s  legacy,  either 
as  against  the  specialty-creditors  or  the  other  lega- 
tees of  A.,  but  that  it  still  continued  assets  for 
payment  of  his  debts  and  legacies.     Jennings  v. 
Bond,  2  Jones  &  Lat.  720. 

Damages  occasioned  by  the  breach  of  a  covenant 
for  quiet  enjoyment  after  the  death  of  the  cove- 
nantor are  a  debt  of  his  within  the  meaning  of  a 
devise  in  his  will  of  his  lands  to  trustees,  upon 
trust,  by  sale  or  mortgage,  to  pay  off  and  dis- 
charge all  such  just  debts  of  every  kind  as  he 
should  happen  to  owe  at  his  decease.  Berming- 
ham  v.  Burke,  Id.  699. 

The  devisee  of  a  leasehold  estate  for  lives 
having  suffered  an  arrear  of  rent  to  become  due, 
the  landlord  brought  an  ejectment.  A  third  per- 
son, at  the  request  of  the  devisee,  advanced 
money  for  the  purpose  of  paying  the  rent,  and  it 
was  applied  accordingly,  and  the  devisee  mort- 
gaged the  lands  to  secure  the  repayment  of  it. 
The  mortgagee  is  not  entitled  to  priority  over  the 
judgment-creditors  of  the  devisor.  Angell\.  Bryan, 
Id. ^763. 

It  does  not  follow,  because  a  testator  at  the 
commencement  of  his  will  has  directed  payment 


6T5       Executors  and      [DIGEST  OF  CASES.]     Administrators.      676 


of  his  debts  out  of  his  personal  estate,  that  he 
intended  to  control  a  subsequent  direction  to  his 
executors  to  pay  them  out  of  a  common  fund  of  a 
mixed  character.  Hopkinson  v.  Ellis,  16  Law  J., 
Chanc.,  59 — R. 

By  a  marriage  settlement  certain  funds  were 
settled  by  the  husband  and  wife  respectively,  and, 
in  default  of  issue,  a  power  of  appointment,  by 
deed  or  will,  over  their  respective  fortunes  was 
given  to  the  husband  and  wife  respectively,  and 
in  default  of  appointment  their  respective  fortunes 
were  to  go  to  their  respective  next  of  kin  or  per- 
sonal representatives,  in  a  due  course  of  adminis- 
tration, according  to  the  Statute  of  Distribution. 
There  was  no  issue  of  the  marriage,  and  the  hus- 
band died  in  the  wife's  lifetime,  having  made  a 
•will  disposing  of  his  general  personal  estate: — 
Held,  that  the  fund  settled  by  him  did  not  pass  by 
his  will,  but  that  his  next  of  kin  were  entitled  to 
it,  and  that  the  wife  did  not  take  a  widow's  share 
under  the  statute.  Kilner  v.  Leech,  11  Jur.  859 

T> 

A  judgment  of  assets  quando  acciderint,  affects 
all  assets  which,  at  the  time  of  such  judgment,  are 
in  the  hands  of  the  executor  not  administered,  as 
well  as  those  which  may  come  into  his  hands  sub- 
sequently. Smith  v.  Tateham,  17  L.  J.,  Exch.,  198. 

Where,  therefore,  in  an  action  against  an  execu- 
tor, the  defendant  pleaded  plene  administravit 
praeter,  and  the  plaintiff  replied  that  assets  had 
come  to  the  defendant's  hands  since  plea  pleaded  : 
— Held,  that  such  replication  was  unnecessary 
and  bad.  Ib. 

Testator  devised  an  estate  to  trustees,  upon 
trust  to  raise  thereout  one  moiety  of  the  legacies 
given  by  his  will,  and  one  moiety  of  such  sums  as 
might  be  requisite,  with  his  personal  property,  to 
pay  his  debts  ;  and,  subject  thereto,  to  convey  the 
same  to  his  eldest  son  and  his  issue,  in  the  man- 
ner therein  mentioned.  In  like  manner  he  devised 
three  other  estates  to  trustees,  upon  trust  to  raise 
thereout,  respectively,  one-fifth,  one-tenth,  and 
one-tenth  of  his  debts  and  legacies;  and,  subject 
thereto,  to  convey  the  same  respectively  to  his 
second,  third,  and  fourth  sons,  and  their  issue.  He 
then  devised  another  estate  to  trustees,  upon 
trust  to  raise  thereout  one-tenth  of  his  legacies ; 
and,  subject  thereto,  to  convey  the  same  to  his  fifth 
son  and  his  issue,  as  therein  mentioned  ;  and  he 
directed,  that  his  personal  estate,  not  specifically 
bequeathed,  should  be  applied  in  payment  of  his 
debts;  and  that  such  further  sum  as  might  be  re- 
quisite to  pay  his  debts  should  be  raised  out  of  his 
landed  property  in  the  proportions  above-men- 
tioned:— Held,  that  the  estate  devised  to  the  fifth 
son  was  charged  with  one-tenth  of  the  deficiency 
of  the  personal  estate  to  pay  the  debts.  Pur  cell  v. 
Blennerhassett,  3  J.  &  L.  24. 

After  the  death  of  the  testator,  his  executrix, 
being  sued  by  a  creditor,  entered  into  an  arrange- 
ment with  him,  pursuant  to  which  she  gave  a  con- 
sent for  judgment  at  law.  The  demand,  which 
had  been  ascertained  by  the  report  of  the  Master 
in  an  equity  suit,  was  transferred  to  A.,  who  paid 
otf  the  creditor;  and  the  executrix,  in  order  to 
secure  the  debt,  assigned  her  jointure  to  A.,  upon 
trust  to  pay  himself  the  interest  on  the  debt,  and 
to  pay  the  premiums  on  a  policy  of  assurance 
effected  in  his  name  on  the  life  of  the  executrix; 
and  she  covenanted,  that  whichever  of  her  sons 
were  entitled  to  the  real  estate)  should  first 
come  of  age,  should  execute  a  mortgage  of  the 

.1  estate  to  A.  for  the  amount  of  his  demand. 


The  personal  assets  of  the  testator  never  were 
sufficient  for  the  payment  of  his  debts.  The 
policy  was  suffered  to  expire,  and  the  mortgage 
was  not  executed.  Upon  a  suit  instituted  by  A., 
to  raise  the  demand  out  of  the  real  estates  of  the 
testator — Held,  that  the  effect  of  these  transac- 
tions was,  not  to  discharge  the  real  estate  from 
the  payment  of  A.'s  demand  ;  and  that,  under  the 
circumstances,  the  consent  for  judgment  and  re- 
port was  not  an  admission  of  assets  by  the  execu- 
trix. Ib. 

N.,  reciting  that  he  was  entitled  to  a  simple 
contract  debt  due  to  him  by  his  sons,  A.,  B.,  C., 
and  D.,  who  were  partners  in  trade,  assigned  it  to 
A.  and  B.,  upon  trust,  if  they  should  think  fit,  to 
call  in  the  same,  invest  it  on  good  and  solvent 
security,  and  hold  the  same  upon  certain  trusts. 
A.  and  B.  sealed  and  delivered  the  deed,  and 
afterwards  misapplied  the  trust-monies  : — Held, 
that  the  breach  of  trust  was  a  debt  of  A.  and  B. 
by  specialty,  not  binding  their  heirs.  Cummins 
v.  Cummins,  3  J.  &  L.  64. 

Debts  by  specialty,  in  which  the  heirs  are  not 
bound,  are  not,  in  the  administration  of  real  assets, 
entitled,  by  virtue  of  the  3  &  4  Will.  4,  c.  104,  to 
any  priority  over  simple  contract  debts.  Ib. 

In  1772,  a  husband  and  wife  mortgaged  their 
respective  estates  for  securing  a  debt  of  the  hus- 
band. The  husband  died  in  1776,  and  in  1782  the 
produce  of  his  estate  was  brought  into  court,  and 
accumulated.  The  wife  died  in  1805,  and  in 
1832  the  husband's  mortgage  creditor,  neglecting 
to  prosecute  his  claim  against  the  husband's  as- 
sets, obtained  payment  out  of  the  produce  of  the 
wife's  estate.  In  1840,  the  heir  of  the  husband 
petitioned  for  payment  out  of  court  of  the  accu- 
mulated fund  arising  from  the  husband's  estate, 
and  a  reference  was  made  to  ascertain  the  incum- 
brances  thereon.  An  unpaid  judgment  creditor  of 
the  wife  carried  in  a  claim,  which  having  been 
disallowed  as  founded  on  a  mere  equity,  he,  in 
1841,  filed  a  bill  against  the  heir  of  the  husband 
and  the  representative  of  the  wife,  to  establish  his 
claim  against  the  fund  : — Held,  that  the  husband's 
debt  having  been  paid  out  of  the  wife's  estate, 
her  estate  had  a  right  to  be  recouped  out  of  the 
estate  of  the  husband.  Lancaster  v.  Evors,  10  Beav. 
154;  16L.J.,  Chanc.,  8. 

Husband  and  wife  mortgaged  their  respective 
estates  for  securing  the  husband's  debt.  Both 
estates  were  sold,  and  conveyed  free  from  the 
mortgage,  and  in  1832  the  debt  was  paid  out  of  the 
produce  of  the  wife's  estate.  In  1841,  a  bill  was 
filed  to  have  the  amount  recouped  out  of  the  pro- 
duce of  the  estate  of  the  husband  which  was  in 
court: — Held,  that  the  representative  of  the  wife 
was  not  entitled  to  interest  on  the  amount  paid. 
Lancaster  v.  Evors,  10  Bea.  266. 

A  testator  directed  all  his  debts,  in  the  first 
place,  to  be  paid  out  of  his  personal  estate,  except 
his  leaseholds,  if  sufficient,  and,  if  not,  he  charged 
his  real  estate  therewith : — Held,  that  the  specific 
legacies  were  liable  to  the  payment  of  the  debts 
in  priority  of  the  real  estate.  Bateman  v.  Hotch- 
kin,  10  Bea.  426;  11  Jur.  809;  16  L.  J.,  Chanc., 
514. 

Testatrix  bequeathed  the  residue  of  her  estate, 
goods,  chattels,  and  effects,  which  she  should  be 
possessed  of,  interested,  or  entitled  to  at  her  de- 
cease, to  trustees,  with  very  special  directions  to 
apply  the  whole  of  the  income  thereof  for  the 
benefit  of  her  daughter,  (who  was  a  lunatic),  for 
her  life :— Held,  nevertheless.,  that  the  bequest  of 


677       Executors  and      [DIGEST  OF  CASES.]      Administrators.      678 


the  residue  was  not  specific;  and,  consequently, 
that  certain  leasehold  houses,  which  formed  part 
of  it,  ought  to  be  sold,  and  the  proceeds  invested 
in  the  Three  per  Cents.  Chambers  v.  Chambers, 
15  Sim.  183. 

Judgment  debt,  payable  at  a  future  day,  and 
subject  to  be  defeated  in  the  event  of  the  previous 
death  of  the  debtor, — Held,  to  be  a  charge,  under 
the  1  &  2  Viet.  c.  110,  s.  13,  upon  an  annuity  be- 
queathed to  the  debtor,  and  payable  out  of  real 
estate,  but  not  so  as  to  affect  growing  payments 
accruing  due  before  the  judgment  debt  became 
payable.  Younghusband  v.  Gisborne,  1  De  G.  &  S. 
209. 

The  circumstance  that  a  fund,  in  which  a  party 
takes  a  life-interest  under  a  will,  is  transferred  by 
the  executor  to  the  trustees  of  that  fund  appointed 
by  the  will,  is  not  necessarily  and  conclusively  a 
severance  of  the  fund  from  the  bulk  of  the  estate, 
unless  the  executor  has  by  such  transfer  done  all 
that  it  is  incumbent  upon  him  to  do  in  the  adminis- 
tration of  the  fund.  Pennington  v.  Buckley,  6 
Hare,  451. 

Upon  a  transfer  to  trustees  of  a  fund  bequeathed 
to  them,  upon  trust  to  pay  the  interest  to  a  tenant 
for  life  without  any  bequest  of  the  corpus,  or  with 
a  bequest  thereof  of  doubtful  validity,  and  which 
upon  construction  might  fail,  so  that  the  corpus 
would  ultimately  become  part  of  the  residuary 
estate,  the  trustees  of  such  fund  are  not,  ipso 
facto,  trustees  for  the  residuary  legatees  or  the 
next  of  kin,  but  the  corpus  of  the  fund  must  be 
regarded  as  assets  of  the  testator's  estate  unad- 
ministered,  ultra  the  life-estate.  Ib. 

The  circumstance,  that  the  residue  of  the  estate 
(omitting  the  fund  so  vested  in  trustees  for  the 
tenant  for  life)  has  been  administered  in  equity, 
does  not  affect  the  principle;  nor  is  it  less  appli- 
cable, because,  from  the  time  which  has  elapsed 
since  the  death  of  the  testator,  the  executor  is 
not  a  necessary  party  in  the  administration  of  the 
particular  fund,  and  has  not  been  made  a  party  to 
the  suit.  Ib. 

The  general  real  estates  of  a  testator  may  be 
sold  for  payment  of  his  debts,  in  a  suit  instituted 
for  the  performance  of  the  trusts  of  the  will  by  a 
person  interested  under  the  will.  Rodney  v.  Rod- 
ney, 12  Jur.  665— V.  C.  E. 

The  surviving  trustees  and  executors  under  a 
will  filed  their  bill  against  M.,  the  executor  of  a 
deceased  trustee,  and  executor  0.,  named  in  the 
same  will,  seeking  payment  from  the  estate  of  0. 
of  a  sum  of  money,  consisting  of  rents  of  part  of 
the  testator's  residuary  estates,  admitted  by  the 
answer  of  M.  to  have  been  in  O.'s  possession  at 
his  death.  O.  was  also  one  of  several  residuary 
legatees  and  devisees  named  in  the  will,  and  the 
sum  in  question  was  alleged  by  the  bill  to  be  re- 
quisite for  the  discharge  of  some  of  the  testator's 
debts  and  testamentary  expenses  and  legacy  duty 
remaining  unsatisfied  ;  and  the  bill  prayed  payment 
to  the  plaintiffs  of  that  sum,  and  that  the  defend- 
ant might  admit  assets  for  that  purpose,  or  that  the 
usual  accounts  might  be  taken  against  O.'s  estate 
in  respect  of  his  receipts.  M.  by  his  answer  in- 
sisted, that  the  plaintiffs  were  not  entitled  to  any 
such  relief  or  account  as  was  prayed  by  the  bill, 
except  in  a  suit  properly  constituted  for  adminis- 
tering the  estate  and  carrying  into  execution  the 
trusts  of  the  testator's  will  : — Held,  that  the  ob- 
jection was  valid ;  and  the  cause  was  ordered  to 
stand  over,  with  liberty  to  the  plaintiffs  to  amend 


by  adding  parties,  and  praying  a  general  account. 
Chancellor  v.  Morecraft,  17  L.  J.,  Chanc.,  11 — R. 

Administration  of  Assets  by  the  Court  of  Chan- 
cery.] — A  sum  of  money  was  set  apart,  in  1815,  to 
answer  an  annuity  to  a  woman  then  supposed  to 
be  resident  in  India,  but  who  was  never  afterwards 
heard  of.  In  1837,  the  Master  having  certified, 
upon  presumption,  that  she  was  dead,  but  without 
finding  when  she  died,  the  Court  ordered  payment 
of  the  principal  money  to  the  party  entitled  to 
it,  subject  to  the  annuity.  In  1842,  the  Master 
having  certified,  upon  presumption,  that  she  had 
died  in  1822,  and  that  no  personal  representative 
had  been  heard  of,  the  Court  ordered  immediate 
payment  to  the  same  party  of  the  accumulation 
since  that  time.  And  in  1847  it  ordered  payment 
of  the  rest  of  the  fund  to  the  same  party  though 
resident  abroad,  upon  his  giving  his  personal  secu- 
rity to  refund  in  case  the  annuitant  or  her  personal 
representative  should  ever  establish  a  claim.  Cuth- 
bert  v.  Furrier,  2  Ph.  199. 

The  usual  direction  in  decrees  in  creditors'  suits, 
that  the  creditors  shall,  before  they  are  admitted, 
contribute  their  proportion  to  the  expenses  of  the 
suit,  does  not  prevent  the  Court,  on  further  direc- 
tions, if  the  case  warrants  it,  from  ordering  the 
plaintiff  to  pay  all  the  costs  of  the  suit.  But  if 
the  suit  be  anything  more  than  a  mere  creditors' 
suit,  the  direction  for  contribution  ought  to  be 
limited  to  the  costs  of  that  part  of  the  suit  in  which 
all  the  creditors  have  a  common  interest  with  the 
plaintiffs.  Dunning  v.  Hards,  Id.  294;  11  Jur. 
549;  16  Law  J.,  Chanc.,  403— C. 

An  estate  was  sold  to  a  party  to  a  suit  for  pay- 
ment of  the  testator's  debts,  and  which,  by  the 
disclaimer  of  a  trustee,  was  vested  in  the  heir  pur 
autre  vie,  with  legal  remainder  to  the  chidlren  of 
A.  (who  was  living)  as  tenants  in  common.  The 
purchase-money  was  in  court.  The  case  appeared 
not  to  be  within  the  1  Will.  4,  c.  47,  so  that  no 
effective  conveyance  could  be  made  until  the  death 
of  A.: — Held,  that  the  purchase-money  ought  not 
to  be  distributed.  Heming  v.  Archer,  9  Bea.  366. 

The  executors  of  a  person  who  had  entered  into 
a  covenant  for  further  assurance  in  a  voluntary 
settlement  having  refused  to  perform  it,  the  Court, 
in  a  suit  instituted  by  a  third  party  for  the  admin- 
istration of  the  covenantor's  estate,  would  not 
permit  the  covenantee  to  prove  as  a  creditor  under 
the  decree  in  the  administration  suit,  but  gave  him 
leave  to  bring  such  action  as  he  might  be  advised. 
Hervey  v.  Audi  and ,  14  Sim.  531. 

In  January,  1772,  certain  real  estates,  belonging' 
to  Sir  J.  P.  Pryce  and  Lady  P.,  his  wife,  respec- 
tively, were  conveyed  to  Jaques  and  Hughes,  upon 
trust,  to  sell  and  pay  off  a  mortgage  debt  of 
24,OOOZ.  to  Earl  Temple,  and  certain  other  speci- 
fied sums,  including  two  debts  due  from  him  to  J. 
and  H.,  and  out  of  the  residue  to  pay  other  credi- 
tors of  Sir  J.  P.  P.  In  June,  1774,  under  a  decree 
made  in  a  suit  of  Earl  Temple  v.  Pryce,  the  mort- 
gage-debt of  24,0002.  was  satisfied  out  of  the 
monies  arising  from  the  sale  of  estates  of  Sir  J.  P. 
P.,  and  there  remained  in  court  in  that  cause  the 
surplus,  which,  by  investment  and  accumulation, 
now  amounted  to  20,OOOZ.  In  1785  an  inquiry  was 
directed  in  the  same  cause,  on  the  petition  of 
Jaques  and  others,  as  to  the  incumbrances  on  the 
fund  in  court,  but  the  same  was  not  prosecuted. 
Sir  J.  P.  P.  died  in  1776,  and  Evors,  his  heir-at- 
law,  entered  into  possession  of  his  estates,  and 
bought  up  the  incumbrances  thereon,  which  had 
been  the  debts  of  Sir  J.  P.  P.,  at  a  low  price. 
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Lady  Pryce  died  in  1805,  and  a  suit  (Burney  v. 
Scott)  was  instituted  for  the  administration  of  her 
estate.  Jaques  and  Hughes's  debts  were  paid  out 
of  the  proceeds  of  the  sale  of  her  estates,  and  the 
amount  arising  from  Lady  P.'s  real  estate  was  ex- 
hausted in  payment  of  the  incumbrances  prior  in 
date  to  Burney's: — Held,  that  Lady  Pryce  was 
only  a  surety  for  Sir  J.  P.  P.  under  the  deed  of 
1772;  that,  notwithstanding  the  lapse  of  time, 
Burnoy's  executor  was  entitled  to  be  paid  his  debt 
out  of  the  fund  in  court,  arising  from  the  sale  of 
Sir  J.  P.  P.'s  estates,  and  that  the  personal  repre- 
sentative and  devisee  of  Evors  (Evors  having  died 
in  1844)  was  only  entitled  to  be  allowed  the  sums 
actually  expended  by  Evors  in  buying  up  the  in- 
cumbrances on  the  estates  of  Sir  J.  P.  P.  Lancas- 
ter v.  Evors,  16  Law  J.,  Chanc.,  8 — R. 

Held,  also,  that  the  surplus  fund  having  re- 
mained in  court,  and  Evors  having,  in  1840,  ob- 
tained an  order  for  an  inquiry  as  to  the  incum- 
brances on  that  fund,  Burney's  claim  was  not 
barred  by  the  Statute  of  Limitations.  Ib. 

A  testator  bequeathed  10,OOOL  to  his  brother,  to 
be  paid  in  twenty  equal  half-yearly  payments,  but 
in  case  his  brother  should  die  before  all  the  pay- 
ments became  due,  then  the  remainder  should  be 
placed  out  at  interest,  to  be  paid  to  the  children 
of  his  brother  till  they  attained  twenty-one,  and 
then  the  principal  to  be  divided  amongst  them. 
The  brother  died  after  three  payments  had  been 
made,  leaving  five  children,  one  of  whom  was 
supposed  to  be  dead,  not  having  been  heard  of 
for  thirty  years.  Four  of  the  children  received  their 
shares,  and  filed  a  bill  praying  that  the  remaining 
share  might  be  divided  amongst  them.  There  was 
no  evidence  of  the  brother's  marriage: — Held, 
that  there  was  sufficient  evidence  of  the  legiti- 
macy of  the  children,  and  that  each  was  entitled 
upon  attaining  twenty-one  to  a  share  in  the  resi- 
due, but  inquiries  were  directed  as  to  the  death  of 
the  child  who  had  not  been  heard  of.  Caches  v. 
Warner,  Id.  281— V.  C.  E. 


A  testator  directed  his  trustees  to  sell  his  per- 
sonal estate,  and  after  payment  of  his  debts,  &c. 
to  invest  the  residue,  and  out  of  the  produce 
thereof,  or  if  need  be  by  the  sale  and  conversion, 
from  time  to  time,  of  a  sufficient  part  of  the  prin- 
cipal, to  pay  two  annuities  ;  and  he  directed  his 
trustees,  if  occasion  should  be,  from  time  to  time 
to  pay  out  of  the  rents  and  profits  of  his  freehold 
and  copyhold  estates  so  much  of  the  annuities  as 
his  said  personal  trust  estate  should  be  insufficient 
for  discharging.  The  personal  estate  being  ex- 
hausted, and  the  annual  rents  of  the  real  estate 
being  insufficient  to  keep  down  the  annuities,  it 
was  held,  that  the  arrears  were  to  be  raised  by 
sale  or  mortgage.  Fentiman  v.  Fentiman,  Id.  436 
—V.  C.  E. 

A.  B.  on  his  marriage  assigned  to  trustees  a 
policy  on  his  life,  upon  trust,  for  his  wife  and 
family,  and  he  covenanted  to  pay  the  premiums 
and  to  do  all  other  necessary  acts  to  keep  the 
policy  on  foot  during  his  life.  He  committed 
suicide,  whereby  the  policy  was  forfeited  : — Held, 
that  the  trustees  could  not  prove  as  creditors  under 
the  covenant  for  the  amount  of  the  policy  against 
his  estate.  Dorman  \.  Borrodaile,  11  Jur.  379; 
16  Law  J.,  Chanc.,  337— R. 


The  estate  of  A.  having  been  decided  to  have 
been  charged  by  way  of  surety  only  for  securing 
payment  of  the  mortgage  and  specialty  debts  of 
B.,  and  to  be  entitled  to  be  recouped  the  sums 
paid  thereout  due  from  B.'s  estate,  it  was  held, 
that  the  personal  representatives  of  A.  were  not 
entitled  to  interest  out  of  the  estate  of  B.,  on  the 
sums  so  paid.  Lancaster  v.  Evors,  Id.  308 — R. 

Under  a  decree  made  in  an  administration  suit, 

the   bill  not  praying  a  sale  of  the  testator's  real 

estate,  the  Master  made  his  report,  finding  a  very 

small  balance  of  personal  estate  in  the  executor's 

hands,  but  not  sufficient  to  pay  the  costs  of  the 

suit.     By  a  decretal  order  made  on  the  Master's 

report,  a   sale   was  directed    of  the  real   estate, 

under  which  A.  became  the  purchaser,  and  he  was 

found    to    be    such    by    the   Master's    subsequent 

report,    which    was    afterwards   confirmed    by  an 

order  of  the  Court,  and   leave  was   at  the  same 

time  given  to  A.  to  pay  the  purchase-money  into 

court.     That  order  was  served   on   all   necessary 

parties,  and  passed,  and  the  purchase-money  paid 

into  court.     A.  then  presented  a  petition  praving 

a  discharge  of  that  order,  insisting  that  the  Court 

d  no  power  to   make  the  order  for  the   sale  of 

e  real  estate,  or  even  if  it  had,  that  such  power 

a  not  been  properly  exercised  by  the  Court.     It 

appeared  that  one  of  the  defendants  beneficially 

ested  was  a  minor  at  the  date  of  the  original 

Petition  dismissed  without  costs.     Baker 

v.  bowler,  Id.  333— R. 


S.  B.,  by  his  will,  gave  all  his  real  and  personal 
estate  to  his  wife,  J.  B.,  and  appointed  C.  B., 
W.  L.,  and  J.  B.,  his  executors.  C.  B.  alone 
proved  the  will,  but  W.  L.  also,  to  some  extent, 
acted  in  the  administration.  J.  B.,  by  her  will, 
gave  all  her  estate  to  J.  E.  D.  and  G.  R.  H.,  in 
trust,  for  her  six  children,  and  appointed  J.  E.  D. 
and  G.  R.  H.  executors  of  her  will,  and  also, 
jointly  with  C.  B.  and  W.  L.,  guardians  of  her 
children.  Upon  a  suit  instituted  by  the  four  sur- 
viving children  against  C.  B.,  W.  L.,  J.  E.  D.,  and 
G.  R.  H.,  charging  the  two  former  with  breaches 
of  trust  in  the  administration  of  S.  B.'s  estate,  and 
the  four  defendants  with  collusion  therein,  the 
Court,  under  the  special  circumstances  of  the  case, 
made  a  decree  for  accounts,  although  there  was 
no  proof  of  the  actual  refusal  of  the  two  latter 
defendants  to  sue  C.  B.  and  W.  L.,  and  there  was 
no  proof  of  collusion.  Barker  v.  Birch,  11  Jur 
881— V.  C.  B. 

The  Court  will  not  marshal  assets  for  the  pay- 
ment of  a  simple  contract  debt  out  of  real  estate 
where  the  bill  has  not  been  filed  on  behalf  of  all 
the  creditors  of  the  deceased :  and  liberty  to 
amend  the  bill  at  the  hearing  was  refused  under 
the  circumstances.  Connolly  v.  M'Dermot.  3  J  & 
L.  260. 

In  a  creditor's  suit,  an  account  of  the  rents 
and  profits  received  since  the  death  is  never  di- 
rected, until  the  produce  of  the  sale  of  the  real 
estate  proves  insufficient  for  payment  of  the  debts. 
Stratford  v.  Ritson,  10  Beav.  25;  11  Jur.  177; 
16  L.  J.,  Chanc.,  176. 

A  contribution  was  directed  amongst  specific 
legatees  for  payment  of  the  debts  and  costs  of 
suit.  One  of  such  legatees  became  insolvent,  and 
by  his  non-payment  the  fund  raised  was  deficient. 
The  Court  directed  an  additional  contribution 
amongst  the  solvent  legatees.  Conolly  v.  Farrell, 
10  Beav.  142. 

Specialty  creditors  having  exhausted  their  debtor's 
personal  estate,  a  decree  was  made  for  marshalling 
his  assets.  A  considerable  time  elapsed  before 
the  real  estates  could  be  made  available  for  the 
purposes  of  the  decree :— Held,  that  the  simple 
contract  creditors  were  not  entiled  to  have  the  in- 
terest which  would  have  accrued  on  the  specialty 
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debts,  if  they  had  remained  unsatisfied,  as  well 
as  the  amount  of  the  personal  estate  raised  out  of 
the  real  estates  and  applied  towards  satisfaction 
of  their  debts.  Cradock  v.  Piper,  15  Sim.  301. 

A.,  on  his  father's  death,  became  tenant  in  tail 
in  possession  of  estates,  with  remainder  to  his 
younger  brother  in  tail.  After  the  father's  death 
a  suit  was  instituted  on  behalf  of  A.  and  his  younger 
brother  (both  of  whom  were  infants),  and  a  re- 
ceiver of  the  rents  of  the  estates  was  appointed. 
The  younger  brother  was  made  a  party  to  that 
suit,  as  being  entitled  to  a  portion  out  of  the 
estates.  A.  died  under  twenty-one,  and  without 
issue.  At  his  death  the  estates  were  held,  as  they 
had  been  ever  since  his  father's  death,  by  yearly 
tenants  under  parol  demises: — Held,  that  A.'s 
administratrix  was  entitled  to  a  proportionate  part 
of  the  rents  which  were  accruing  due  at  his  death. 
Kevill  v.  Davies,  15  Sim.  466. 

The  Court  has  jurisdiction  to  order  the  real 
estates  of  a  deceased  debtor  to  be  sold  for  pay- 
ment of  his  debts  in  a  suit  for  the  administration 
of  his  estate,  though  it  be  instituted  not  by  a 
creditor,  but  by  the  heir  and  the  next  of  kin  of 
the  deceased.  Price  v.  Price,  15  Sim.  484. 

In  a  creditor's  suit,  the  Court  has  no  jurisdic- 
tion, under  1  Will.  4,  c.  47,  or  2  &  3  Viet.  c.  60, 
to  extend  the  sum  to  be  raised  by  way  of  mortgage 
by  an  infant,  for  payment  of  the  debts  of  his 
ancestor  or  devisor,  so  as  to  include  money  re- 
quired for  repairs,  even  where  such  repairs  are 
necessary  in  order  to  obtain  an  advance  on  mort- 
gage, and  where  a  mortgage  is  much  more  bene- 
ficial for  the  infant  than  a  sale  would  be.  Hill  v. 
Maurice,  1  De  G.  &  S.  214. 

Form  of  decree  where  an  annuity  abates  by 
reason  of  deficiency  of  assets.  Amount  of  abated 
valuation  ordered  to  be  paid  to  representatives  of 
deceased  annuitants.  Long  v.  Hughes,  1  De  G.  & 
S.  364. 

In  a  suit  against  executors,  instituted  fifteen 
years  after  the  death  of  their  testatrix,  claiming, 
as  cumulative,  a  personal  annuity  given  by  a  co- 
dicil, there  being  one  of  like  amount-given  to  the 
plaintiff  by  the  will,  the  executors,  by  their  an- 
swer, did  not  set  up  the  Statute  of  Limitations  ; 
and  admitted  assets  for  the  payment  of  the  an- 
nuity:— Held,  the  Court  being  of  opinion  that  the 
annuity  was  cumulative,  that  the  plaintiff  was  en- 
titled to  arrears  which  had  accrued  since  the  death 
of  the  testatrix.  Rock  v.  Callen,  12  Jur.  112;  17 
L.  J.,  Chanc.,  144— V.  C.  W. 

A  firm  in  India  collected  the  estate  of  a  de- 
ceased person  in  that  country,  under  a  power  of 
attorney  from  the  administratrix  in  England,  and 
remitted  the  amount  to  their  agents,  a  firm  in 
London,  with  an  order  to  pay  it  to  the  adminis- 
tratrix, upon  receiving  a  proper  discharge.  The 
London  firm  declined  to  pay  over  the  fund  to  the 
administratrix,  on  the  ground  that  the  letters  of 
administration,  which  she  had  obtained,  did  not 
bear  a  sufficient  stamp.  A  suit  was  soon  after- 
wards instituted  by  other  persons,  claiming  to  be 
next  of  kin  of  the  intestate,  for  the  administration 
of  the  estate,  and  to  restrain  the  payment  to  the 
intestate.  The  London  firm  were  defendants  to 
the  suit.  No  application  was  made  to  pay  the 
money  into  court  for  upwards  of  ten  years,  and 
during  the  whole  of  this  period  it  remained  in  the 
hands  of  the  London  firm,  mixed  with  their  own 
monies: — Held,  that  the  London  firm  was  not 
liable  to  pay  interest  on  such  monies.  Wolfe  v. 
Findlay,  6  Hare,  66. 


Costs.] — An  estate  was  represented  to  a  legatee 
by  the  personal  representatives  as  barely  sufficient 
to  pay  the  debts,  but  the  accounts  were  not  shown. 
A  bill  was  filed,  and  afterwards  an  offer  was  made 
to  produce  the  accounts,  which  was  declined. 
Ultimately,  a  small  surplus  was  ascertained  to 
exist,  and  to  be  due  from  the  representatives,  but 
which  was  totally  insufficient  to  pay  the  legacies, 
which  were  of  a  very  considerable  amount.  The 
Court  disapproved  of  the  litigation,  and  gave  the 
plaintiff  no  costs  ;  but  directed  the  representatives 
to  retain  their  balance  in  discharge  of  their  costs. 
Oftley  v.  Gilby,  S  Bea.  602;  14  Law  J.,  Chaiic., 
177— R. 

The  representatives  of  a  defaulting  executor 
fairly  accounting  is  entitled  to  deduct  his  costs  of 
suit  out  of  the  assets,  though  they  may  be  insuffi- 
cient to  repair  the  breach  of  trust.  Haldenby  v. 
Spofforth,  9  Bea.  195  ;  15  Law  J.,  Chanc.,  328— R. 

An  executor  was  allowed,  under  the  circum- 
stances, the  costs  of  a  cross  cause  for  administra- 
tion of  the  estate  instituted  by  him  against  his 
cestui  que  trust.  Nelson  v.  Buncombe,  9  Bea.  211. 

Where  the  fund  is  deficient  the  executors'  costs 
of  an  administration  suit  are  paid  thereout  in  pri- 
ority of  those  of  the  other  parties.  Tanner  v. 
Dancey,  Id.  339. 

Executor  held  entitled  to  immediate  payment 
of  his  costs  of  an  administration  suit,  though  by 
the  Master's  report  he  was  found  to  be  indebted 
to  the  testator's  estate  to  an  amount  exceeding  the 
costs,  upon  security  payable  on  a  future  day. 
Stevens  v.  PiUen,  12  Jur.  282  ;  17  L.  J.,  Chanc., 
214— V.  C.  W. 

EXTENT. 

Inquisitions.} — Upon  a  scire  facias  to  recover  a 
sum  of  money  found  due  to  the  Crown  for  duties  of 
customs  by  an  inquisition  taken  under  a  commission 
to  find  debts,  it  appeared  on  the  record  that  the  com- 
mission, which  was  tested  the  21st  February,  and 
returnable  the  loth  April,  1843,  authorized  the 
commissioners  to  inquire  whether  J.  D.  is  now 
indebted  in  any  and  what  sums  of  money.  The 
inquisition  was  taken  and  returned  on  the  1st 
March,  1843,  and  the  jury  found  that  J.  D.  was, 
on  the  day  of  taking  that  inquisition,  indebted  to 
the  Crown  in  262Z.  10s.,  for  the  duty  of  customs 
on  silk  imported  by  him  between  the  6th  and  14th 
February,  1841,  and  that  the  said  sum  and  every 
part  thereof  still  remained  due  and  unpaid  : — Held, 
that  this  finding  was  good  in  form,  and  was  war- 
ranted bv  the  commission.  Dean\.  Reg.  (in  error), 
15  M.  &  W.  475. 

The  scire  facias  was  tested  the  30th  March, 
1843: — Held,  that  its  having  issued  before  the  re- 
turn day  of  the  commission  was  a  mere  irregu- 
larity, and  not  ground  of  error.  Ib. 

A  writ  of  extent  may  be  made  returnable  in  va- 
cation. Reg.  \.Renton,  17  L.  J.,  Exch.,  204. 

If  a  defendant  in  prison  under  a  writ  of  extent 
be  taken  out  of  the  precincts  of  the  prison  for  a 
time,  by  order  of  the  commissioners  of  excise, 
but  without  a  writ,  for  the  purpose  of  giving  evi- 
dence, and  be  afterwards  brought  back  and  de- 
tained in  the  same  custody,  such  custody  is  law- 
ful. Ib. 


FACTOR— See  PRINCIPAL  AND  AGENT. 


683 


[The  10  4-11 


Ferry. 


[DIGEST  OF  CASES.] 


Fine. 


684 


FAIRS. 

Viet.  c.  14,  is  the  Fairs  Consolida- 
tion Act.] 


FALSE  IMPRISONMENT— See  TRESPASS. 

FALSE  PRETENCES— See  CRIMINAL  LAW. 

FEIGNED  ISSUE— See  INTERPLEADER. 

FELLOWSHIP. 

An  assignment  by  the  fellow  of  a  college  of  the 
emoluments  of  his  fellowship  as  a  security  for 
monies  lent  to  him,  is  neither  contrary  to  public 
policy,  nor  void  on  the  ground  that  it  is  at  variance 
with  the  spirit  of  the  statutes  relating  to  the  govern- 
ment of  the  college  and  the  intention  of  the  donor ; 
and  in  a  suit  instituted  to  obtain  the  benefit  of  such 
an  assignment,  the  Court  decreed  the  share  ot  the 
income  of  the  college  from  time  to  time  appropri- 
ated to  the  assignor  of  such  fellow  to  be  applied  in 
satisfying  the  claims  of  the  mortgage.  Fiestel  v. 
King's  College,  11  Jur.  506;  16  Law  J.,  Chanc., 
339— R.  

FEME  COVERT— See  HUSBAND  AND  WIFE. 

Conveyance  by.] — The  Court  of  Chancery  will 
rot  make  a  peremptory  order  upon  a  married  wo- 
man to  execute  a  conveyance  of  an  estate  not 
settled  to  her  separate  use.  Jordan  v.  Jones,  2  Ph. 
170;  10  Jur.  1067;  16  Law  J.,  Chanc.,  93— C. 

FERRY. 

In  an  action  for  the  disturbance  of  a  ferry,  the 
first  count  of  the  declaration  stated,  that  the 
plaintiffs  were  possessed  of  a  ferry  across  the  river 
Tyne,  between  North  Shields  and  South  Shields, 
for  the  conveyance  of  carriages,  &c.,  and  passen- 
gers ;  and  that  the  defendants  disturbed  this  ferry 
by  carrying  passengers.  The  second  count  stated 
a  right  to  an  ancient  ferry.  The  defendants 
pleaded,  (inter  alia),  not  guilty,  not  possessed,  and 
also  that  the  boat  used  by  the  defendants  was  of 
less  than  four  tons  burthen.  The  company  was 
incorporated  by  the  10  Geo.  4,  c.  xcviii,  for  esta- 
blishing a  ferry  across  the  river  Tyne,  within  the 
limits  of  Tynemouth  and  the  townships  of  South 
Shields  and  Westoe.  Sect.  85  enacts,  that,  after 
the  ferry  shall  be  established,  no  other  ferry  shall 
be  set  up  and  used  by  any  persons  across  the  river 
Tyne,  within  the  said  limits ;  and  if  any  person 
(except  the  company  or  persons  acting  under  their 
authority)  shall  use  any  boat  or  other  vessel  of  the 
burthen  of  four  tons  or  upwards,  in  ferrying  for 
hire  across  the  river  within  the  limits  aforesaid, 
every  person  so  offending  shall  forfeit  51.  At  the 
time  the  above  statute  passed,  there  was  an  an- 
cient ferry  across  the  river,  within  the  said  limits 
which  the  company,  under  the  powers  of  their  act 
purchased  of  the  owners: — Held,  first,  that  the 
word  "burthen,"  in  the  S5th  section,  did  no 
mean  register  admeasurement,  but  capacity  o 
carrying.  North  and  South  Shields  Ferry  Company 
\.  Barker,  2  Exch.  Rep.  136. 

Held,  secondly,  that  the  latter  part  of  the  S5tl 
section  did  not  limit  the  general  right  of  ferry 
but  only  added  a  cumulative  remedy  by  way  o 
penalty.  Ib. 

Held,  thirdly,  that  there  was  no  variance  by  rea 
son  of  the  first  count  describing  the  ferry  general!} 


rom  North  Shields  to  South  Shields,  and  not  from 
ne  particular  terminus  to  another.     Ib. 

Held,  fourthly,  that  the  mere  act  of  ferrying 
tassengers  was  a  disturbance  of  the  franchise, 
Ithough  the  franchise  was  not  of  a  prescriptive 
erry  to  the  exclusion  of  all  private  boats,  but  sim- 
ily  of  a  ferry.  Ib. 

Held,  fifthly,  that,  on  the  purchase  of  the  ancient 
erry,  and  completion  of  the  new  ferry,  the  former 
ecame  extinct  by  operation  of  the  act  of  Parlia- 
ment.   Ib. 

Declaration  in  case  for  disturbing  a  ferry  stated, 
hat  plaintiff  was  possessed  of  an  ancient  ferry, 
ailed  &c.,  across  the  river  T.,  to  and  from  D., 
rom  and  to  G.  Pleas :  first,  that  plaintiff  was  not 
possessed  of  the  ancient  ferry  in  the  declaration 
neutioned ;  secondly,  that  there  was  not  such 
incient  ferry  as  in  the  declaration  mentioned. 
3laintiff  proved  the  right  of  ferry  to,  but  not  from, 
).;  and  there  was  nothing  to  show  which  part  of 
he  right  defendant  had  disturbed  : — Held,  that, 
he  right  being  divisible,  defendant  must  be  taken 
o  have  admitted  the  disturbance  of  the  right  as  to 
each  part;  and,  therefore,  plaintiff  was  entitled 
o  a  verdict  on  both  issues.  Giles  v.  Groves, 
2  Jur.  1084;  17  Law  J.,  Q.  B.,  328. 

FIERI  FACIAS — See  EXECUTION,  SHERIFF. 

FINE. 

Deed,  executed  in  September,  1790,  not  ineffec- 
tual by  lapse  of  time  only,  in  declaring  the  uses 
of  a  fine  levied  in  Hilary"  Term,  1788.  Parker  v. 
Carter,  4  Hare,  409. 

Semble,  the  mutual  concurrence  of  a  husband 
and  wife  in  the  levying  a  fine  of  lands  in  which 
they  were  jointly  interested,  and  in  the  declara- 
tion of  the  uses  for  the  benefit  of  their  issue,  con- 
stituted a  valuable  consideration  to  support  the 
deed  declaring  such  uses.  Ib. 

Semble,  also,  the  heir-at-law  of  the  author  of  a 
voluntary  deed  cannot  avoid  the  deed,  under  the 
stat.  27  Eliz.  c.  4,  by  a  conveyance  for  value.  Ib. 

In  order  to  prove  a  fine  levied  at  one  of  the 
late  courts  of  great  session  in  Wales,  a  party  put 
in  evidence  the  chirograph  with  only  one  procla- 
mation indorsed,  and  also  a  plea-roll  of  the  same 
session,  which  showed  a  licentia  concordandi  be- 
tween the  same  parties  respecting  the  same  pre- 
mises : — Held,  that  the  fine  was  sufficiently  proved 
under  the  5  Viet.  c.  32,  st.  2.  Doe  d.  Cadwalader 
v.  Price,  11  Jur.  131;  16  Law  J.,  Exch.,  159. 

Quaere,  of  the  decision  in  Doe  d.  Burrell  v.  Per- 
kins, (3  M.  &  S.  271).  Ib. 

Observations  as  to  the  legal  and  equitable  right 
of  parties  to  bar  known  existing  adverse  claims  by 
fine  and  non-claim.  Langley  v.  Fisher,  9  Bea.  90 ; 
15  Law  J.,  Chanc.,  73— C. 

If,  in  levying  a  fine,  a  direct  fraud  is  practised, 
this  Court  has  undoubted  jurisdiction  to  give  relief; 
but  the  mere  fact  that  a  party  levying  a  fine  has 
good  reason  to  believe,  that,  if  he  did  not  do  so, 
an  adverse  claim  might  or  would  be  established 
against  him,  has  never  been  considered  as  suffi- 
cient evidence  of  a  gross  fraud  to  induce  this 
Court  to  grant  relief.  Ib. 

To  prove  the  levying  of  a  fine  with  proclama- 
tion in  a  Court  of  Great  Session  in  Wales,  the 
chirograph  was  produced,  having  one  proclama- 
tion indorsed,  and  the  plea-roll  of  the  same  session 
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at  which  the  chirograph  stated  the  fine  to  have  been 
levied,  containing  an  entry  of  a  licentia  concor- 
dandi  between  the  same  parties  and  respecting  the 
same  premises  as  those  mentioned  in  the  chiro- 
graph : — Held  sufficient,  by  virtue  of  the  stat. 
5  Viet.  c.  32,  s.  2.  Doe  d.  Cadwalader  v.  Price, 
16  M.  &W.  603. 

FIRE. 

Negligence  in  keeping.] — See  CASE. 

Covenant  to  insure  against.] — See  INSURANCE. 


FISH  AND  FISHERY— See  RIVER. 
Plaintiff,  while  fishing  for  pilchards,  had  nearly 
encompassed  the  fish  with  a  net ;  but  defendant, 
by  rowing  his  boat  to  the  opening,  disturbed  the 
fish  and  prevented  the  capture.  Plaintiff  brought 
trespass,  and  issues  being  joined  on  plaintiff's 
possession  of  the  fish,  and  on  the  fish  being  plain- 
tiff's in  manner  and  form  : — Held,  that  he  was  not 
entitled  to  recover;  no  special  custom  of  the  fish- 
ery being  proved.  Young  \.  Hitchens,  6  Q.  B.  606. 
Declaration  stated,  that  defendant,  with  force 
and  arms,  broke  and  entered  the  sole  and  exclu- 
sive fishery  of  plaintiff  in  the  river  U.,  being  the 
soil  of  A.,  and  disturbed  plaintiff's  fish  there: — 
Held,  after  verdict,  first,  that  this  was  a  declara- 
tion in  trespass,  and  not  in  case.  Holford  v.  Bai- 
ley, 10  Jur.  822— Q.  B. 

Held,  secondly,  that,  supposing  trespass  will  lie 
for  disturbing  a  several  fishery  in  alieno  solo,  (and 
semble  it  does),  the  declaration  did  not  describe 
it  by  that  term  ;  and,  therefore,  judgment  was  ar- 
rested. Ib. 

Defendants,  servants  of  P.,  apprehended  plain- 
tiff while  fishing  in  the  night-time,  near  the  mouth 
of  the  river  Ogwen,  in  Carnarvonshire,  in  which 
river  P.  had  a  several  fishery.  In  an  action  oi 
trespass  for  this  arrest  defendants  gave  much  evi- 
dence, to  show  that  P.'s  fishery  included  the  place 
where  plaintiff  was  apprehended.  The  jury,  how- 
ever, defined  the  limits  of  the  fishery  so  as  to  ex- 
clude that  place  by  a  few  yards,  but  they  also 
found  that  P.  and  defendants  reasonably  believed 
that  it  included  that  place  : — Held,  that  defend- 
ants were  entitled  to  the  protection  of  the  stat.  7 
&  8  Geo.  4,  c.  29,  ss.  35,  63.  Hughes  v.  Buckland, 
15  Mee.  &  W.  346  ;  3  Dowl.  &  L.  702 ;  15  Law  J., 
N.  S.,  Exch.,  233  ;  10  Jur. -884. 

A  right  of  fishery  in  the  river  C.  was  granted  to 
the  burgesses  of  C.  by  a  charter  of  king  Richard  I 
The  corporation  exercised  the  franchise  by  grant- 
ing annually  licenses  to  dredge  and  take  oysters, 
which   contained   provisoes  for  observing  certain 
rules  and  regulations,  and  preserving  the  fishery 
In  an  action  on  the  case  for  injury  to  the  fishery 
declaration  alleged  that  plaintiffs  were  possessec 
of  the    fishery    and    of   the    oyster-beds,    oyster- 
grounds,    and  oysters  : — Held,  that  the  license 
did  not  operate  as  demises  passing  the  possession 
of  the  oyster-beds  and  oyster-grounds.     Colchester 
(Mayor,  4-c.)  v.  Brooke,  15  Law  J.,  N.  S.,  Q.  B. 
173;   10  Jur.  610. 

Where  justices  had  convicted  a  party  of  unlaw 
fully  taking  fish  in  a  private  fishery,  the  Court  re 
fused  to  issue  a  prohibition  against  their  proceed 
ing  to  enforce  it,  on  the  ground   that  defendan 
claimed  a  right  of  fishing  before  the  justices;  anc 
they  refused  to  require   the   informant  to  produce 
hie  title  deeds.     Exparte  Higgins,  10  Jur.  838 — 
Q.  B. 

The  declaration  alleged  that  the  defendant  wit 


brce  and  arms  broke  and  entered  the  sole  and 
exclusive  fishery  of  the  plaintiff,  in  the  river  Esk, 
eing  the  soil  of  A.,  and  disturbed  the  plaintiff's 
ish  there:  after  verdict  for  the  plaintiff — Held, 
irst,  that  this  was  a  declaration  in  trespass.  Hol- 
ford v.  Bailey,  16  Law  J.,  Q.  B.,  68. 

Held,  secondly,  that  trespass  lies  for  disturbing 
a  several  fishery  in  alieno  solo,  although  no  fish 
)e  taken;  but  thirdly,  that  the  words  sole  and 

xclusive  did  not  necessarily  describe  a  several 
ishery,  and  for  this  defect  the  judgment  was  ar- 
rested. Ib. 

A  corporation  which  had  an  immemorial  right 
to  the  oyster  fishery  in  a  navigable  river,  to  be 
managed  by  certain  functionaries  and  courts  of 
;he  corporation,  became,  in  1740,  by  the  ouster 
of  several  of  its  members,  unable  to  continue  it- 
sell',  or  to  carry  on  the  management  of  the  fishery, 
[n  1763,  the  corporation  was  re-incorporated  by 

harter  under  the  old  name ;  and  the  charter 
ratified,  confirmed,  and  restored  to  it  all  fisheries, 
kc.:  —  Held,  that  there  having  been  no  actual 
dissolution,  the  fishery  had  never  come  to  the 
Crown,  and  would  therefore  be  in  the  corporation 
as  it  existed  under  the  new  charter.  Colchester 
(Mayor,  $c.)  v.  Brooke,  7  Q.  B.  339. 

Quaere,  whether,  if  the  fishery  had  come  to  the 
Crown,  it  could  (after  Magna  Charta)  have  been 
re-granted  by  charter  ?  Ib. 

The  corporation,  by  a  written  document  pur- 
porting to  be  an  order  of  a  court  of  the  corpora- 
tion, held  for  the  conservancy  of  the  fishery, 
granted  a  license  to  certain  dredgermen  to  dredge 
and  take  the  oysters  during  the  oyster  season  : — 
Held,  that  this  did  not  operate  as  a  demise  of 
the  fishery,  putting  the  corporation  out  of  posses- 
sion. ll>. 

FIXTURES. 

A  reversionary  interest  in  trade  fixtures  will 
pass  to  a  purchaser  under  a  parol  agreement. 
Petrie  v.  Dawson,  2  Car.  &,  K.  138 — Cresswell. 

The  absolute  owner  of  land,  for  the  purpose  of 
better  using  that  land,  erected  upon  and  fixed  to 
the  freehold  certain  machinery  : — Held,  that,  in 
the  absence  of  any  disposition  by  him  of  this  ma- 
chinery, it  would  go  to  the  heir  as  part  of  the  real 
estate.  Fisher  v.  Dixon,  1  Cl.  &  Fin.  312. 

If  the  corpus  of  such  machinery  belongs  to  the 
heir,  all  that  belongs  to  that  machinery,  although 
more  or  less  capable  of  being  detached  from  it, 
and  more  or  less  capable  of  being  used  in  such 
detached  state,  must  also  be  considered  as  be- 
longing to  the  heir.  Ib. 

No  distinction  arises  in  the  application  of  this 
rule  from  the  circumstance  that  the  land  did  not 
descend  to,  but  was  purchased  by,  the  owner.  Ib. 

A  chattel,  placed  by  the  owner  upon  the  free- 
hold of  another,  but  severable  from  it,  e.  g.  a 
door  which  may  be  lifted  from  its  hinges,  or  a 
sliding  fender,  used  to  prevent  the  escape  of 
water  from  a  mill-stream,  does  not  necessarily 
become  part  of  the  freehold.  Wood  v.  Hewitt, 
15  Law  J.,  N.  S.,  Q.  B.,  247;  10  Jur.  390:  S  P., 
Mant  v.  Collins,  15  Law  J.,  N.  S.,  Q.  B.,  x24b ; 
10  Jur.  390. 

It  is  matter  of  evidence  whether  by  agreement 
it  does  not  remain  the  property  of  the  original 
owner.  Ib. 

The  following  memorandum,  "In  consideration 
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of  VV.  T.  (the  plaintiff)  discounting  for  me  a  bill 
of  exchange  for  SOL,  payable  &c.,  I  have  this  day 
deposited  with  him,  as  a  collateral  security  for  the 
due  and  punctual  payment  of  the  said  bill,  the 
lease  of  my  house,  and  have  also  assigned  to  him 
the  whole  of  the  fixtures,  as  per  inventory,  in  and 
about  the  said  house  ;  and  in  the  event  of  the  said 
bill  being  dishonoured,  and  remaining  unpaid  for 
seven  days,  I  agree  forthwith  to  execute  unto  the 
said  W.  T.  a  mortgage  of  all  my  estate  and  inte- 
rest in  the  said  lease,  for  repayment  of  the  prin- 
cipal and  interest,  such  mortgage  to  contain  the 
usual  power  of  immediate  sale,  together  with  the 
several  fixtures  in  and  about  the  said  premises,  as 
per  inventory,  such  lease  and  fixtures  to  be  sold 
by  auction,  or  otherwise;  and  after  deducting  the 
amount  of  the  mortgage  and  expenses,  the  balance 
to  be  paid  over  to  me.  But  should  the  said  W.  T. 
wish  to  sell  the  fixtures  by  auction,  or  otherwise, 
I  undertake  to  allow  him  to  do  so  on  the  said  pre- 
mises without  being  liable  to  any  action  of  tres- 
pass or  otherwise ;  and  I  further  undertake  to  pay 
all  arrears  of  rent,  &c.,  within  three  calendar 
months,  less  fourteen  days,  after  it  becomes  due  ; 
and  in  default  of  my  so  doing,  I  authorize  the  said 
W.  T.  to  sell  the  said  lease  and  fixtures  on  the 
premises  by  auction,  or  otherwise,  without  my  first 
executing  a  mortgage  of  the  same,  and  to  apply 
the  proceeds  thereof  to  the  payment  of  the  said 
bill  and  expenses,  and  after  the  same  shall  have 
been  satisfied  to  pay  the  balance  to  me,"  given  by 
S.  to  plaintiff: — Held,  to  operate  as  an  absolute 
assignment  of  the  fixtures  to  plaintiff.  Thompson 
v.  Pettit,  11  Jur.  748  ;  16  Law  J.,  Q.  B.,  163. 

S.  having  become  bankrupt,  and  his  assignee 
having  sold  the  fixtures  by  auction  separate  from 
the  lease  of  the  house — Held,  in  an  action  of  tres- 
pass brought  by  -plaintiff  against  the  assignee, 
that  the  proper  amount  of  damages  was  the  value 
of  the  fixtures  while  they  remained  on  the  premi- 
ses. Ib. 

Quaere,  where  a  door-plate  is  put  upon  the  outer 
door  of  a  dwelling-house,  whether  it  remains  a 
chattel  or  becomes  a  fixture.  Lane  v.  Dixon,  11 
Jur.  89  ;  16  Law  J.,  C.  P.,  129. 

Under  a  count  in  trover,  to  recover  damages  for 
wrongfully  removing  fixtures  under  a  distress,  the 
plaintiff  is  entitled  to  recover  the  value  of  fixtures 
removed  from  the  premises,  and  sold  as  chattels 
merely.  Clarke  v.  Holdford,  2  C.  &  K.  540 — Rolfe. 

By  agreement,  reciting  (as  the  fact  was)  that 
plaintiff  had  discounted  a  bill  for  S.,  and  that  S., 
in  consideration  thereof,  had  deposited  with  plain- 
tiff, as  a  collateral  security  for  repayment,  the 
lease  of  his  house,  and  had  also  assigned  to  him 
the  fixtures  as  per  inventory,  S.  undertook,  if  the 
bill  should  be  dishonoured,  to  execute  a  mortgage 
to  plaintiff  of  the  lease,  (such  mortgage  to  contain 
the  usual  power  of  immediate  sale),  together  with 
the  fixtures  as  per  inventory,  such  lease  and  fix- 
tures to  be  sold  by  auction,  or  otherwise,  and, 
after  repayment  of  debt  and  expenses  to  plaintiff, 
the  balance  to  be  paid  over  to  S.  But  if  plaintiff 
should  wish  to  sell  the  fixtures  by  auction,  or 
otherwise,  S.  undertook  to  allow  him  to  do  so  on 
the  premises,  without  his  being  liable  to  an  action 
of  trespass  ;  S.  also  undertook  to  pay  all  arrears 
of  rent  and  taxes  within  three  months;  and,  in 
default  of  such  payment,  authorized  plaintiff  to 
sell  the  lease  and  fixtures  on  the  premises,  by 
auction  or  otherwise,  without  previous  mortgage, 
to  pay  the  proceeds  as  before  stated.  S. 
aed  a  receipt  for  SOL,  as  paid  for  purchase  of 


the  fixtures.  S.  became  bankrupt,  having  con- 
tinued in  possession  of  the  house  and  fixtures 
until  that  event,  and  the  bill  having  then  three 
weeks  to  run.  The  assignees  took  possession  of 
the  fixtures  and  sold  them  : — Held,  that  plaintiff 
was  entitled  to  recover  the  value  from  them,  the 
agreement  having  vested  in  him  an  immediate  in- 
terest in  the  fixtures.  Thompson  v.  Pettit,  10  Q.  B. 
101. 

The  fixtures  were  sold  by  auction  for  36/.,  a 
fair  price  on  such  sale ;  but  if  they  had  been 
valued  as  between  outgoing  and  incoming  tenant 
they  would  have  been  worth  SO/.: — Held,  that 
plaintiff  was  entitled  to  damages  according  to  the 
latter  estimate.  Ib. 

A  declaration,  after  reciting  that  defendant  was 
possessed,  for  the  residue  of  a  term  of  years,  of  a 
certain  messuage  and  premises,  and  also  of  cer- 
tain fixtures  annexed  to  the  premises,  averred  that 
plaintiff  agreed  with  defendant  to  purchase  of  him 
the  residue  of  the  term  of  the  said  messuage  and 
premises  with  the  appurtenances  and  the  said 
fixtures ;  and  defendant,  amongst  other  things, 
agreed  to  give  up  possession  of  the  messuage, 
with  the  appurtenances  and  the  said  fixtures,  on  a 
certain  day.  The  declaration  then  averred,  that 
plaintiff  tendered  to  defendant  for  execution  an 
instrument,  which,  amongst  other  things,  contained 
a  recital  that  plaintiff  had  lately  contracted  with 
defendant  for  the  sale  to  him  of  the  residue  of  the 
term  granted  to  him  by  one  J.  P.,  in  the  messuage 
or  tenements  and  hereditaments,  &c.,  with  their 
appurtenances,  and  also  all  and  singular  the  fix- 
tures belonging  to  the  said  messuage  or  tenements 
and  hereditaments,  for  a  certain  sum,  the  receipt 
of  which  was  thereby  acknowledged: — Held,  on 
motion  in  arrest  of  judgment,  that,  as  the  agree- 
ment between  the  parties  was  for  the  assignment 
of  the  fixtures  only,  which  belonged  to  defendant, 
the  recital  in  the  instrument  tendered  was  too 
large,  and  therefore  that  it  was  not  such  an  one 
as  defendant  was  bound  to  execute,  and  the  judg- 
ment was  arrested.  Manning  v.  Bailey,  2  Exch. 
Rep.  45. 

When  a  chattel  has  been  annexed  By  its  owner 
to  another's  freehold,  but  may,  without  injury  to 
the  freehold,  be  severed,  it  is  not  necessarily  to 
be  inferred  from  the  annexation  that  such  chattel 
becomes  the  property  of  the  freeholder.  Wood  v. 
Hewett,  S  Q.  B.  913.  » 

Whether,  in  a  particular  case,  it  has  become  so 
or  not,  may  be  a  question  on  the  evidence;  and  a 
jury  may  infer,  from  use  or  other  circumstances, 
an  agreement,  when  the  chattel  was  annexed, 
that  the  original  owner  should  have  liberty  to  take 
it  away  again.  Ib. 

A.  hired  of  B.  certain  rooms  in  the  house  of  B., 
at  a  yearly  rent,  with  the  privilege  of  putting  a 
brass  plate,  with  A.'s  name  engraved  thereon, 
upon  the  front  door,  there  to  remain  so  long  as  A. 
should  continue  to  occupy  the  apartments.  The 
rent  being  in  arrear,  B.  removed  the  brass  plate 
from  the  door,  and  refused  to  allow  the  plaintiff 
to  have  access  to  the  apartments.  In  trespass, 
charging  that  B.  broke  and  entered  the  apartments 
of  A.,  and  expelled  him  therefrom,  and  removed 
the  plate,  and  seized  and  converted  his  goods,  B., 
amongst  other  pleas,  pleaded  that  A.  was  not  pos- 
sessed of  the  brass  plate: — Held,  that  the  facts 
warranted  the  jury  in  finding  that  B.  was  guilty  of 
breaking  and  entering  the  apartments ;  that  the 
removal  of  the  plate  was  properly  treated  as  a  sub- 
stantive trespass,  having  been  pleaded  to  as  such  j 
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and  that,  in  the  absence  of  evidence  to  show  that 
it  was  affixed  to  the  freehold,  it  must  be  assumed 
to  be  a  chattel  only.  Lane  v.  Dixon,  3  C.  B.  776. 

The  word  "  fixtures"  means  the  right  of  sever- 
ance of  chattels  attached  to  the  soil,  but  not  part 
of  the  freehold.  A  transfer  of"  fixtures"  is,  there- 
fore, at  least,  the  transfer  of  the  right  of  severance  ; 
and,  whether  a  memorandum  of  the  sale  of  fixtures 
transfers  any  interest  in  the  chattels  themselves  or 
not,  is  a  conveyance  within  the  words  of  the 
Stamp  Act,  which  include  the  "  transfer  of  any 
right;"  and  as  fixtures  are  not  goods,  wares,  and 
merchandize,  it  is  not  within  the  exemption.  Hors- 
fall  v.  Key,  17  L.  J.,  Exch.,  266. 

Therefore,  a  memorandum  using  words  in  the 
past  tense — "Memorandum  that  A.  B.  has  sold 
the  goods  and  fixtures  in  a  shop  to  C.  D." — signed 
by  both  parties,  was  held  to  require  an  ad  valorem 
stamp  as  a  conveyance.  Ib. 

Leases  are  deposited  by  way  of  equitable  mort- 
gage, accompanied  by  a  memorandum  of  deposit. 
Tenants'  fixtures  are  included  in  the  security, 
although  they  are  not  mentioned  in  the  memoran- 
dum. Cowell,  Ex  parte,  in  re  Inu'ood,  12  Jur.  411 
— Bank. 


FORCIBLE  ENTRY. 

In  order  to  justify  a  conviction  by  justices,  under 
statutes  15  Rich.  2,  c.  2,  and  8  Hen.  6,  c.  9,  it 
must  be  proved  before  them  that  there  was,  as 
well  as  an  unlawful  entry  on  the  premises,  a  forci- 
ble detainer.  Attwood  v.  Joliffe,  3  New  Sess.  Cas. 
116— Q.  B. 

Where  a  conviction  stated  that  justices  had  con- 
victed G.  A.  of  forcible  detainer  upon  their  own 
view,  and  that  afterwards  a  complaint  was  made 
to  the  justices  that  the  said  G.  A.  forcibly  entered 
the  premises,  and  that  notice  of  such  complaint 
was  given  to  the  said  G.  A.,  who  received  the  said 
notice,  but  said  nothing,  and  then  went  on  to 
allege  that  the  justices  received  evidence  on  oath 
of  the  unlawful  entry  : — Held,  that  the  conviction 
was  bad,  for  not  showing  that  G.  A.  had  been  sum- 
moned to  answer  the  charge  of  the  unlawful  entry, 
or  that  he  had  any  opportunity  afforded  him  of 
defending  himself  against  such  charge.  Ib. 

FOREIGN  ATTACHMENT  —  See  CUSTOM  AND 
PRESCRIPTION. 


FOREIGNER  — See  ALIEN. 


FOREIGN  LAW. 
Proof  of.] — See  EVIDENCE. 
Pleading.] — See  ACTION,  PLEADING  AT  LAW. 

A.,  resident  at  Amsterdam,  being  possessed  of 
property  in  Essequibo,  in  British  Guiana,  sold  it  to 
B.,  and  took,  as  part  of  the  consideration-money, 
a  first  mortgage  for  100,000  guilders  "Holland 
currency,"  with  interest  at  the  rate  of  51.  per  cent. 
The  terms  of  the  mortgage  were,  that  the  100,000 
guilders  were  not  to  be  paid  during  the  life  of  A., 
but,  upon  her  death,  to  her  descendants,  if  she 
had  any,  and,  if  not,  to  the  nephews  and  nieces  of 
J.  B.;  but  there  was  a  special  condition,  that,  if 
at  any  time  the  interest  should  not  be  punctually 
paid  every  year  in  Amsterdam,  and  A.  should  be 
obliged  to  appoint  an  attorney  to  demand  the  same 
in  the  colony,  the  interest  in  that  case  should  be 
at  the  rate  of  6/.  per  cent,  instead  of  51.  The  in- 
terest was  allowed  to  fall  in  arrear,  and  A.  ap- 


pointed an  attorney  to  recover  it  in  the  colony. 
A.  married,  and  died  in  the  year  1828,  without 
leaving  any  descendants ;  at  which  time  the  inte- 
rest was  in  arrear  more  than  two  years.  In  1836 
the  appellants  purchased  this  first  mortgage,  to- 
gether with  all  interest  due  thereon,  from  per- 
sons who,  by  a  decree  of  the  ducal  tribunal  of 
Overgonne,  (the  proper  court  for  that  purpose), 
were  declared  to  be  the  attornies  of  the  persons 
described  as  the  nephews  and  nieces  of  J.  B.  The 
consideration-money  paid  by  the  appellants  was 
not  within  several  thousand  pounds  of  the  amount 
then  due  upon  the  mortgage,  including  interest. 
In  1837  the  appellants  received  from  the  slave  com- 
missioners, in  respect  of  the  said  mortgage,  a  sum 
more  than  sufficient  to  repay  them  what  they  gave 
for  the  mortgage,  but  much  less  than  what  was 
then  actually  due  upon  the  mortgage.  In  183S  the 
mortgaged  estate  was  sold,  at  the  suit  of  a  second 
mortgagee  ;  and,  in  the  proceedings  arising  out 
of  that  suit,  it  was  decided  by  the  Supreme  Court 
of  Civil  Justice  in  the  colony  that  the  second  mort- 
gagee was  preferent  over  the  first,  and  rejected  the 
claims  of  the  appellants.  The  decision  of  the 
Court  below  was  founded  upon  the  supposition  that 
the  Lex  Anastasiana,  by  which  an  assignee  for 
valuable  consideration  of  a  debt  cannot  recover 
more  than  the  consideration  which  he  actually 
paid  to  the  assignor,  with  legal  interest  from  the 
time  of  payment,  and  that  the  debt  was  settled  by 
the  money  received  from  the  slave  commissioners: 
— Held,  reversing  the  decision  of  the  Court  below, 
that,  in  the  absence  of  any  fraud  by  the  appellants 
in  the  purchase  of  the  mortgage,  and  in  the  ab- 
sence of  any  authority  to  show  that  the  Lex  Ana- 
stasiana prevails  in  the  colony,  the  amount  of  con- 
sideration-money given  by  the  appellants  was  not 
to  enter  into  the  question.  Macrae  v.  Goodman, 
10  Jur.  555. 

Held,  secondly,  that  the  operation  of  the  condi- 
tion for  increasing  the  interest  from  51.  to  61.  per 
cent.,  was  not  limited  to  the  lifetime  of  A.;  but  that 
circumstances  might  make  it  inequitable  to  increase 
the  rate  of  interest  after  the  death  of  A.,  or  during 
some  portion  of  time  after  A.'s  death.  Ib. 

Held,  thirdly,  that  the  term  "  Holland  curren- 
cy," coupled  with  the  fact  that  it  was  to  be  paid 
in  Amsterdam,  meant  Dutch  currency,  and  not 
colonial  currency.  Ib. 

Generally.]  —  Declaration  on  an  annuity  deed. 
Plea  to  the  jurisdiction,  because  defendant  at  the 
time  of  making  the  deed  was  a  sovereign  prince  ; 
that  the  deed  w-as  made  by  him  within  his  do- 
minions, and  that,  at  the  time  of  the  commence- 
ment of  the  suit,  he  was  and  still  is  entitled  to  all 
the  rights,  prerogatives,  and  privileges,  appertain- 
ing to  him  as  such ;  and  that,  by  reason  thereof, 
he  ought  not  to  be  compelled  to  answer  before 
any  court  whatsoever: — Held,  that  the  plea  was 
bad  for  not  stating  that  defendant  was  a  sovereign 
prince  at  the  time  of  commencing  the  suit,  or  of 
plea  pleaded.  Munden  v.  Brunswick  (Duke),  11 
Jur.  801;  16  Law  J.,  Q.  B.,  300. 

Semble,  the  defence  that  the  contract  was  made 
by  defendant  in  character  of  a  sovereign  prince 
would  be  a  good  plea  in  bar,  but  not  a  good  plea 
to  the  jurisdiction.  Ib. 

To  an  action  of  debt  on  bond  the  defendant 
pleaded  that  the  bond  was  executed  at  Calais  in 
the  kingdom  of  France,  where  the  defendant  was 
domiciled;  that  certain  forms  in  the  plea  mentioned 
were  not  adopted  on  its  execution,  nor  did  the 
defendant  belong  to  certain  classes  of  persons 
therein  described;  and  that  "by  reason  of  the 
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premises"  by  the  law  of  France  the  bond  never 
was  binding  upon  the  defendant:  —  Held,  that  the 
plea  was  argumentative,  and  inferential  in  its 
mode  of  stating  the  law  of  France,  and  therefore 
bad.  Benham  v.  Mornington  (Earl),  4  Dowl.  &  L. 
213;  3C.  B.  133. 

Plea  to  a  declaration  on  a  judgment  obtained  in 
the  Court  of  the  Tribunal  of  Commerce  at  Brus- 
sels, that  defendant  was  not  at  any  time  served 
with  any  process  issuing  out  of  that  Court,  nor 
had  he  at  any  time  notice  of  any  such  process,  nor 
did  he  at  any  time  appear  in  the  said  Court  to  an- 
swer plaintiff  in  that  action  on  which  the  judg- 
ment was  obtained  : — Held,  that  the  plea  was  bad 
on  general  demurrer.  Reynolds  v.  Fenton,  3  C.  B. 
187;  16  Law  J.,  C.P.,  15. 

Dutch  Promissory  Note.]  —  It  does  not  appear 
from  Vanderlinden  and  Grotius,  that  the  rule,  that 
the  holder  of  a  promissory  note  cannot  bring  a 
joint  action  against  the  maker  and  indorsers,  pre- 
vailed in  the  Dutch  law.  Chapman  v.  British 
Guiana  Bank,  11  Jur.  25 — Pri.  C. 

Hindoo.]  — See  INDIAN  LAW. 

Mahomedan — Legitimacy.] — By  the  Mahomedan 
law  a  child  born  in  wedlock  is  presumed  to  be  the 
child  of  the  father,  legitimacy  following  the  mar- 
riage-bed. Je.iwunt  Sing-jee  U/>by  Sing-jee  v.  Jet 
Sing-jee  Ubby  Siiig-jce,  3  Moo.  Ind.  App.  Ca.  245. 

By  the  Mahomedan  law  continual  cohabitation 
and  acknowledgment  of  parentage  is  presumptuous 
evidence  of  marriage  and  legitimacy.  Khajah 
Hidayut  Oollah  v.  Rai  Jan  Khartum,  Id.  295. 

FORFEITURE— See  EQUITY. 
FORGERY— See  CRIMINAL  LAW. 

FRAUD. 

B.  L.  became  entitled  in  fee  as  heir-at-law  to 
certain  real  estates,  by  virtue  of  limitations  con- 
tained in  an  indenture  of  marriage  settlement.  G. 
D.  F.,  who  was  one  of  the  releasees  to  uses  named 
in  the  settlement,  entered  into  possession  of  the 
estates  (as  alleged)  under  colour  of  an  appointment 
executed  in  his  favour  by  a  party  to  the  settlement. 
G.  D.  F.  had  the  custody  of  the  indenture  of  set- 
tlement; and  afterwards",  and  whilst  B.  L.  was  in 
this  country,  on  a  visit  from  the  Cape  of  Good 
Hope,  through  the  instrumentality  of  P.,  who  was 
his  solicitor  and  son-in-law,  and  also  stood  in  a 
fiduciary  situation  towards  B.  L.,  and  acted  as  his 
solicitor,  levied  a  fine  with  proclamation;  and  no 
adverse  claim  was  made  by  B.  L.  to  the  estates 
until  after  the  fine  had  taken  full  effect,  when  B.  L. 
filed  a  bill  against  the  parties  claiming  beneficially 
the  estates  under  the  will  of  G.  D.  F.,  and  certain 
mortgagees  thereof,  seeking  that  the  fine  might  be 
decreed  to  accrue  for  his  benefit,  on  the  ground 
that  P.,  in  a  conversation  which  he  had  with  T  L 
the  younger  brother  of  B.  L.,  and  who  acted  as 
B.  L.'s  agent,  fraudulently  misrepresented  toT.  L. 
that  B.  L.  had  no  claim  to  the  estates.  In  support 

f  the    plaintiff's    claim    certain    correspondence 
was  produced,  by   which   it  appeared    that,   pre- 
viously to  the  levying  the  fine,  P.  had  stated   to 
J  .L   (since  deceased)  that  he  was  gratified  to  find 
B.  L.  was  convinced  that  he  had  no  just  claim 
the  estates  ;  and  it  was  also  proved  by  X.,  the 
•olicitor  of  the    plaintiff,   that,   in  a  conversation 

'hich  he  had  with   P.,  after  the   plaintiff's  claim 
been  effectually  barred  by  the  fine,  P.  admitted 
'itnesB  that  he  had  formerly  stated  to  T.L 


that  B.  L.  had  no  title  to  the  estates.  The  bill, 
however,  contained  no  statement  or  charge  of  any 
such  conversation  having  taken  place.  The  bill 
was  dismissed  with  costs  against  all  the  defend- 
ants, no  case  of  fraud  having  been  made  on  the 
part  of  the  plaintiff  against  the  defendant's  testa- 
tor. Langley  v.  Fisher,  15  Law  J.,  N.  S.,  M.  R.,  73. 

One  of  the  members  of  a  committee  of  manage- 
ment of  a  joint-stock  company  sold  his  shares"  to 
the  committee  on  behalf  of  the  company  at  a  price 
not  exceeding  the  market  price  of  the  shares  at 
that  time.  The  shares  were  transferred  to  trustees 
in  trust  for  the  company,  and  the  vendor  thence- 
forward ceased  to  interfere  in  their  affairs.  Three 
years  after  it  was  known  to  the  shareholders  gene- 
rally that  the  shares  had  been  sold  to  the  com- 
pany, the  company  having  during  the  time  con- 
tinued the  business,  and  having  obtained  new  Par- 
liamentary powers,  the  plaintiff,  on  behalf  of 
himself  and  all  the  shareholders  of  the  company, 
filed  his  bill  against  the  vender  to  set  aside  the 
sale  and  transfer  of  the  shares  as  fraudulent,  and 
to  obtain  contribution  from  the  vendor  towards  the 
debts  of  the  company.  The  Court  refused  to  dis- 
turb the  sale,  and  dismissed  the  bill  with  costs. 
Watford  v.  Adie,  5  Hare,  112. 

A  joint-stock  banking  company  stopped  pay- 
ment. Certain  of  the  shareholders,  who  after- 
wards obtained  the  management  of  the  affairs  of 
the  company,  contributed,  in  proportion  to  the 
number  of  shares  held  by  them,  to  a  common 
fund,  which  was  to  be  applied  for  the  protection 
of  the  contributors  in  payment  of  the  debts  of  the 
bank;  and  they  called  on  all  the  shareholders  to 
contribute  to  this  fund.  Some  did  not;  and,  for 
the  purpose  of  carrying  out  the  object  of  the  con- 
tributors, an  arrangement  was  entered  into  be- 
tween them  and  a  creditor  of  the  company,  that 
the  creditor  should  obtain  a  judgment  against  the 
company,  to  be  used  against  such  of  the  share- 
holders as  the  contributors  should  select.  Accord- 
ingly, a  creditor  obtained  a  judgment  by  confession 
against  the  public  officer;  and,  at  the  instance  of 
the  contributors,  issued  a  scire  facias  against  the 
plaintiff,  who  had  been  a  shareholder,  but,  before 
the  contract  upon  which  the  judgment  had  been  ob- 
tained was  entered  into,  had,  by  informal  transfers, 
assigned  his  shares  to  a  trustee  for  the  company. 
This  transaction  is  fraudulent  in  the  view  of  a 
Court  of  Equity;  and  the  creditor  was  restrained 
proceeding  at  law  against  the  plaintiff.  Taylor  v. 
Hughes,  2  Jones  &  Lat.  24. 

An  estate  was  settled  on  husband  and  wife  for 
life,  with  a  limitation  to  their  issue,  and,  in  de- 
fault, a  power  of  appointment  was  given  to  the 
wife.  There  was  one  child  only  of  the  marriage, 
who  died  an  infant.  The  wife  survived  her  hus- 
band, and  appointed  the  estate  to  G.  D.  F.,  who 
was  the  releasee  to  uses,  and  had  possession  of  the 
settlement.  G.  D.  F.,  shortly  after  the  wife's 
death,  made  a  feoffment,  and  levied  a  fine  with 
proclamations.  After  the  expiration  of  the  five 
years  the  heir  of  the  child  claimed  the  estate,  in- 
sisting that,  under  the  terms  of  the  settlement,  the 
child  took  the  estate  in  fee,  and  that  the  power  of 
appointment  had  never  arisen.  He  filed  a  bill 
against  G.  D.  F.  to  avoid  the  fine,  alleging  that  it 
had  been  levied  with  full  knowledge  of  the  plain- 
tiff's rights,  and  with  a  fraudulent  view,  to  bar 
them  : — Held,  that  the  act  of  G.  D.  F.  did  not  con- 
stitute a  fraud,  that  G.  D.  F.  stood  in  no  fiduciary 
relation  towards  the  plaintiff,  and  the  bill  was  dis- 
missed, with  costs.  Langley  v.  Fisher,  9  Bea.  90 ; 
15  Law  J.,  Chanc.,  73 — R. 
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A  man  cannot  be  charged  in  equity,  after  his 
majority,  on  a  purchase  or  sale,  or  contract,  made 
during  his  minority,  on  the  mere  ground,  that, 
without  any  false  assertion  by  the  infant,  the  other 
party  believed  he  was  not  a  minor,  and  dealt  with 
him  on  the  supposition  that  only  adults  could  enter 
into  such  transactions.  The  Court,  therefore,  re- 
fused to  entertain  a  bill  for  an  injunction  to  restrain 
an  action  brought  to  recover  certain  rail  way  shares 
which  had  been  sold  and  assigned,  by  deed,  to  the 
plaintiff  in  equity  by  the  plaintiff  at  law,  during 
the  infancy  of  the  plaintiff  at  law,  there  being  no 
evidence  against  the  plaintiff  at  law  of  misrepre- 
sentation as  to  his  infancy.  Stikeman  v.  Dawson, 
1  De  G.  &  S.  90;  11  Jur.  214;  16  Law  J.,  Chanc., 
205— V.  C.  B. 

The  guardian  of  A.  B.,  an  infant,  appointed  by 
the  Ecclesiastical  Court,  grants  a  lease  of  the  in- 
fant's lands,  receiving  a  premium,  and  at  the  time 
of  granting  the  lease  the  infant  is  present,  and  re- 
presents to  the  lessee  that  the  lessor  is  his  guar- 
dian. The  infant  is  also  an  attesting  witness  to 
the  lease.  He  attains  his  majority,  and  then 
grants  a  lease  of  the  same  lands  to  another  lessee. 
On  a  bill  filed  by  the  former  lessee  against  A.  B. 
and  the  new  lessee  to  have  the  first  lease  con- 
firmed, or  the  premium  refunded,  with  interest,  a 
decree  made  according  to  the  latter  alternative  of 
the  prayer.  Esron  v.  Nicholas,  1  De  G.  &  S.  US. 

The  Court  will  neither  allow  the  form  of  a  trans- 
action to  protect  a  fraud,  nor  set  aside  a  trans- 
action, otherwise  valid,  merely  on  the  ground  of 


form.     Per  rand 
J.,  N.  S.,  71. 


v.  Wilson,  4  Hare,  387;    15  Law 


FRAUDS  (STATUTE  OF)— See  CONTRACT,  SALE. 


FRAUDULENT 


PREFERENCE— See  BANK- 
RUPTCY. 


FREIGHT— See    SHIPPING. 


FRIENDLY  SOCIETIES. 

[The  94-10  Viet.  c.  27,  is  the  recent  act  by  which 
the  laws  relating  to  friendly  societies  are  amended.] 

The  rules  of  a  friendly  society  provided,  that 
the  treasurer,  retaining  upwards  of  10Z.  more  than 
seven  days  after  he  was  required  to  pay  it  over, 
should  be  excluded  from  the  Society.  They  also 
decided  that  a  particular  firm  should  be  the  bank- 
ers of  the  society,  with  power  for  a  general  meet- 
ing to  appoint  other  bankers: — Held,  that  the 
bankers  for  the  time  being  were  not  officers,  so  as, 
upon  their  bankruptcy,  to  entitle  the  society  to 
payment  in  full.  Ex  par te  Harris,  1  De  Gex,  162. 

At  a  meeting  of  a  committee  of  a  friendly  so- 
ciety, the  majority  of  such  committee  removed  A. 
from  the  office  of  treasurer,  and  appointed  B.  in 
his  stead.  It  appeared,  however,  that  C.,  one  of 
the  members  of  such  committee,  did  not  attend 
the  meeting,  and  had  not  been  summoned  thereto  : 
— Held,  that  such  meeting  was  not  legally  consti- 
tuted, and  that  an  amotion  and  appointment  made 
thereat  were,  therefore,  invalid.  Roberts  T.  Price, 
11  Jur.  352;  16  Law  J.,  C.  P.,  313. 

Held,  also,  that  the  fact  of  C.  not  having  at- 
tended the  meetings  of  the  committee,  or  taken 
any  part  in  the  business  of  the  society  for  a  twelve- 
month, did  not  amount,  on  his  part,  to  a  waiver 
of  notice.  Ib. 

Held,  thirdly,  that  the  fact  of  A.  being  present 


at  such  meeting  and  demanding  a  poll  upon  the 
question  whether  he  should  be  removed  from  the 
office  of  treasurer,  did  not  amount  to  a  recognition 
on  his  part  of  the  validity  of  the  meeting.  Ib. 

Quaere,  whether  such  a  committee  have  power 
to  remove  the  treasurer  of  the  society?  Ib. 

Qusre,  also,  whether  a  member  can  waive  his 
right  to  being  served  with  a  summons  of  an  in- 
tended meeting  of  the  committee?  Ib. 

It  having  been  found  necessary  to  wind  up  the 
affairs  of  a  friendly  society  and  distribute  its 
funds,  pursuant  to  the  trusts  of  the  deed  consti- 
tuting it,  several  of  its  members  were  appointed 
trustees  for  that  purpose  ;  the  monies  to  be  paid 
to  the  trustees,  of  whom  the  plaintiff  was  the  sur- 
vivor, were  to  be  deposited  with  certain  bankers 
and  carried  to  the  account  of  the  society  ;  the 
bankers  were  to  pay  such  sums  as  the  two  solici- 
tors, Fawcett  and  Williams,  by  their  respective 
cheques  on  the  bankers,  countersigned  by  two 
members  of  the  society  named,  should  require  to 
be  paid.  The  principal  part  of  the  fund  was  dis- 
tributed in  that  manner,  and  the  balance  in  the 
bankers'  hands  was  irregularly  drawn  out  and  in- 
vested in  the  names  of  Fawcett  and  Williams  and 
the  two  members  appointed  to  countersign  the 
cheques.  On  a  bill  being  filed  by  the  last  sur- 
vivor of  the  trustees  of  the  fund  against  Fawcett 
and  Williams,  and  the  personal  representatives  of 
the  two  members  appointed  to  countersign  the 
cheques,  praying  the  restoration  of  the  fund  by 
Fawcett  and  Williams,  with  a  view  to  its  future 
administration,  but  not  seeking  the  administration 
of  it  by  the  Court,  an  objection  for  want  of  parties 
taken  by  Fawcett's  answer,  on  the  ground  that  all 
the  members  of  the  society  ought  to  be  before  the 
Court,  was  disallowed.  Horsley  v.  Fawcett,  16 
Law  J.,  Chanc.,  457 — R. 

By  the  rules  of  a  friendly  society,  inrolled  under 
the  10  Geo.  4,  c.  56,  the  power  of  electing  a  trea- 
surer and  other  officers  was  vested  in  a  committee 
of  eleven.  At  a  meeting  of  the  committee,  at 
which  ten  of  the  members  only  were  present — the 
eleventh  not  having  received  notice — the  defend- 
ant, the  former  treasurer,  was  removed,  and  the 
plaintiff  appointed  in  his  stead,  by  a  majority  of 
votes  : — Held,  that  the  election  was  void,  although 
the  absent  committee-man  had,  for  a  considerable 
period,  ceased  to  attend  the  meetings,  and  had 
intimated  an  intention  not  to  attend  any  more,  and 
although  the  defendant  himself  had  demanded  a 
poll.  Roberts  v.  Price,  4  C.  B.  1231. 

By  marriage  settlement,  the  husband  covenanted 
with  the  trustees  that  he  would  forthwith  effect  a 
policy  of  assurance  upon  his  life  with  some 
respectable  assurance  company,  for  the  sum  of 
WOOL,  and  assign  the  same  to  the  trustees.  A 
policy  of  assurance  effected  with  a  friendly  so- 
ciety, if  it  be  not  assignable,  or  if  it  be  less  bene- 
ficial then  a  policy  effected  with  an  ordinary  as- 
surance company,  is  not  within  the  meaning  of  the 
covenant:  and  a  reference  was  directed  on  the 
subject.  Courtenay  v.  Courtenay,  3  J.  &  L.^519. 

Semble,  that  a  friendly  society  is  not  an  as- 
surance company  within  the  meaning  of  such  a 
covenant;  and  that,  if  the  covenantor  rely  upon 
an  assurance  with  a  recently-established  friendly 
society,  (supposing  such  to  be  an  assurance  com- 
pany within  the  covenant),  as  a  performance  of 
his  covenant,  he  ought  to  show  that  the  society  is 
possessed  of  capital,  i^id  is  solvent.  Ib. 
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FRIVOLOUS  PLEAS  AND   DEMURRERS— See 
PLEADING  AT  LAW. 


GAME. 

Stat.  52  Geo.  3,  c.  93,  (Sched.  L.,  Rule  12),  im- 
poses penalties  for  using  dogs,  guns,  &c.  to  kill 
game  without  a  certificate  ;  and  Rule  13  empowers 
and  requires  any  two  commissioners  of  taxes,  or 
one  justice  of  the  peace  of  the  county,  being  also 
a  commissioner,  on  complaint  to  him  or  them 
made  of  any  offence  described  in  the  schedule 
being  committed  within  his  or  their  district,  to 
summon  the  accused  party  and  witnesses  to  ap- 
pear before  him  or  them,  and  on  appearance  to 
hear  and  determine,  Sec.:  —  Held,  that,  where  a 
single  commissioner  had  taken  the  information, 
and  issued  his  summons  for  an  offence  under  this 
statute,  and  he  and  other  commissioners  heard 
and  determined  the  matter,  the  proceeding  was 
not  rendered  legal  by  stat.  3  Geo.  4,  c.  23,  s.  2. 
Reg.  v.  Griffin,  15  Law  J.,  N.  S.,  M.  C.,  120;  10 
Jur.  493. 

Stat.  9  Geo.  4,  c.  96,  s.  1,  gives  a  summary  con- 
viction if  any  person  "shall  by  night  unlawfully 
enter  or  be  in  any  land,  whether  open  or  enclosed, 
with  any  gun,"  &c.,  for  the  purpose  of  taking  or 
destroying  game.  A  conviction  set  forth  that  C. 
did  by  night  "unlawfully  enter  certain  inclosed 
lands  with  a  net,  for  the  purpose  of  taking  game, 
to  wit,  with  partridges  and  pheasants,  contrary  to 
the  form,"  &c.: — Held,  bad,  for  not  stating  the 
intent  to  be  to  take  game  there.  Fletcher  v.  Cal- 
throp,  6  Q.  B.  880. 

Mandamus  to  the  verderers  of  E.  Forest  to  inrol 
in  the  forest  court  a  license  granted  by  the  Chief 
Justice  in  Eyre  to  kill  game  within  the  forest. 
Return,  among  other  things,  that  the  license  and 
the  right  extended  over  the  lands  of  private  pro- 
prietors. The  Court  quashed  the  writ,  first,  be- 
cause it  was  void  in  part;  secondly,  because  the 
verderers  were  officers  of  the  court  of  the  Chief  Jus- 
tice in  Eyre,  who  had  power  to  compel  them  to  do 
what  the  law  required.  Reg.  v.  Conyers,  15  Law 
J.,  N.  S.,  Q.  B.,  300;  10  Jur.  899. 

A.,  being  possessed  of  certain  lands,  granted  the 
same  for  a  term  of  years  to  B.,  "  excepting,  and 
always  reserving  to  himself,  all  royalties  whatso- 
ever to  the  said  premises  belonging  or  appertain- 
ing." There  was  also  a  proviso  in  the  deed,  that 
it  should  be  lawful  for  A.,  during  the  demise,  to 
lay  informations,  &c.  in  the  name  of  B.  or  his  ten- 
ants, being  occupiers,  &c.,  against  all  persons 
trespassing  upon  the  land,  by  means  of  hunting, 
coursing,  shooting,  or  sporting  thereon,  A.  paying 
all  the  costs  of  such  proceedings: — Held,  that 
under  this  deed,  A.  had  no  right  to  enter  upon  the 
lam's  for  the  purpose  of  killing  birds  of  free  war- 
ren. Pannell  v.  Mill,  3  C.  B.  625;  11  Jur.  109 
16  Law  J.,  C.  P.,  97. 

Declaration  on  a  written  agreement  (not  unde 
seal)  by  plaintiff  to  let  land  to  defendant  for  two 
years,  and  by  defendant  to  make  satisfaction  fo 
damage  done  to  tenants  by  game  on  their  farms 
over  which  he  was  to  be  at  liberty  to  preserve 
g;une  ;  the  amount  of  damage  to  be  settled  by  tw 
referees,  one  chosen  by  each  party,  or  by  thei 
umpire  in  case  of  disagreement.  Averment,  tha 
the  defendant  entered  and  enjoyed  the  esclusiv 
right  of  shooting  during  the  whole  term  agree 
upon.  Breach,  that,  although  within  a  reasonabl 
time  W.  M.  was  chosen  and  nominated  on  plain 
titl'-s  behalf,  and  notice  thereof  given  to  defendant 


vho  was  requested  by  plaintiff  to  give  the  name 
nd  address  of  a  referee  on  his  behalf  to  act  with 
be  said  W.  M.  within  ten  days,  or  that  in  default 
he  said  W.  M.  would  assess  the  damage  done, 
et  the  defendant  did  not  nor  would  give  notice  to 
he  plaintiff  of  any  person  chosen  or  nominated  on 
lis  behalf,  nor  ever  made  any  satisfaction  for  the 
amage  done;  that,  accordingly,  W.  M.  alone 
ssessed  the  damage,  and  that  the  defendant  had 
lot  paid  any  compensation  to  plaintiff: — Held, 
hat  the  agreement  to  make  compensation  was  not 
oid,  although  the  right  of  shooting,  being  an  in- 
orporeal  hereditament,  did  not  pass  by  it.  Thomas 
.  Fredricks,  11  Jur.  942  ;  16  Law  J.,  Q.  B.,  393. 

Held,  also,  that  as  the  defendant  was  stated  to 
lave  enjoyed  the  right  of  shooting  during  the 
.vhole  period  agreed  for,  the  absence  of  an  aver- 
nent  of  a  grant  of  such  right  as  a  condition  prece- 
lent  would  not  render  the  declaration  bad.  Ib. 

Poaching.]  — See  CRIMINAL  LAW. 


GAMING. 

To  debt  for  money  had  and  received,  the  de- 
endant  pleaded,  that  a  race  was  about  to  be  run, 
and  that  an  illegal  game,  called  a  lottery,  not 
authorized  bylaw  or  act  of  Parliament,  was  set  up 
>y  defendant,  for  certain  subscribers  of  11s.  each, 
in  the  whole  amounting  to  155/.),  to  be  paid  to 
defendant  under  regulations,  in  substance,  as 
bllows:  —  That  the  subscriber,  whose  name 
should  be  drawn  out  of  a  box  next  after  the 
name  of  the  horse  (drawn  from  another  box)  which 
lorse  should  be  placed  first  in  the  race,  should  be 
entitled  to  receive  from  the  defendant  100Z.  The 
jlea  then  alleged,  that  the  subscriptions  were  paid 
ay  plaintiff  and  others  to  defendant,  and  that 
alaintiff,  under  the  regulations,  became  entitled 
:o  the  100Z.: — Held,  that  the  plea  disclosed  a 
transaction  within  the  prohibition  of  the  lottery 
acts,  10  &  11  Will.  3,  c.  17,  and  42  Geo.  3,  c. 
119.  Allport  v.  Nutt,  1  C.  B.  974;  3  Dowl.  &  L. 
233. 

Held,  also,  that,  supposing  the  transaction  to  be 
more  properly  a  bet,  it  was  an  illegal  bet.    Ib. 

Held,  also,  that  the  plea  was  good  in  form,  as 
setting  up  illegality  of  consideration  by  statute.  Ib. 

A  declaration  contained  two  counts,  the  first  for 
24J.  money  had  and  received,  the  last  for  a  like 
sum  on  an  account  stated.  Plea  to  the  whole  de- 
claration, afler  averring  that  the  account  so  stated 
was  concerning  the  sum  of  money  and  causes  of 
action  in  the  first  count  mentioned,  that,  a  horse 
race  being  about  to  be  run,  an  illegal  lottery  was 
set  up,  upon  the  terms  that  the  adventurers  therein 
should  consist  of  seventy  members,  who  should 
pay  15s.  each  ;  that  Mr.  R.  should  be  treasurer, 
and  Mr.  S.  the  secretary  ;  that  the  names  of  the 
horses  should  be  put  on  separate  cards  in  one  box, 
and  the  names  of  the  adventurers  on  separate 
cards  in  another  box ;  and  that  two  disinterested 
persons  should  draw  these  cards  by  chance,  one 
.from  each  box  alternately,  and  that  the  person 
whose  name  was  drawn  next  after  the  name  of  the 
winning  horse  should  be  paid  out  of  the  subscrip- 
tions 24L;  that  plaintiff,  defendants,  and  others, 
became  adventurers  and  paid  the  same  sum  each 
to  Mr.  S.  and  defendants,  and  that  plaintiff  became 
the  winner,  &c.: — Held,  first,  that  this  was  an 
illegal  lottery.  Gatty  v.  Field,  15  Law  J.,  N.  S., 
Q.  B.,  408  ;  10  Jur.  9SO. 

Hold,  secondly,  that  the  plea  was  a  good  an- 
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swer   to    the   whole   declaration,  as   well    to  the 
recovery  of  plaintiff's  own  stake,  as  of  the  24L  Ib. 
Held,  thirdly,  that  the  plea  was  not  double,  nor 
did  it  amount  to  the  general  issue.     Ib. 

Held,  fourthly,  upon  special  demurrer,  that  the 
plea  was  defective  for  not  stating  the  Christian 
names  of  the  persons  therein  mentioned,  no  reason 
being  assigned  for  the  omission.  Ib. 

A  bet  of  101.  on  a  legal  horse-race  is  within  the 
prohibition  of  the  9  Anne,  c.  14,  and,  therefore, 
not  recoverable  in  a  court  of  law.  And  the  remedy 
given  by  the  statute  of  Anne  is  not  suspended  by 
tho  operation  of  the  7  &  8  Viet.  cc.  3,  58.  Thorpe 
v.  Coleman,  1  C.  B.  990. 

Where  the  sum  of  10s.,  betted  by  the  plaintiff 
upon  a  foot-race,  before  the  8  &  9  Viet.  c.  108, 
s.  18,  was  deposited  with  the  defendant  as  the 
stakeholder,  to  abide  the  event  of  the  race — Held, 
that  the  wager  was  legal,  as  it  did  not  amount  to 
101.,  within  the  statute  of  9  Anne,  c.  14,  nor  was 
made  upon  credit  contrary  to  the  stat.  16  Car.  2, 
c.  7;  and,  therefore,  that  plaintiffcould  not,  before 
the  determination  of  the  race,  recover  the  amount 
of  his  deposit  from  the  stakeholder.  Emers  v. 
Richards,  14  Mee.  &  W.  728;  15  Law  J.,  N.  S., 
Exch.,  49. 

Plaintiff  entered  his  horse  for  a  steeple-chase, 
one  of  the  conditions  being,  that  no  groom  or  pro- 
fessional jockey  would  be  allowed  to  ride ;  and 
another,  that  all  disputes  should  be  decided  by  the 
steward,  whose  decision  should  be  final.  Plaintiff 
intended  his  horse  to  be  ridden  by  W.,  but,  before 
the  day  of  the  race,  was  informed  by  the  steward, 
that  he  considered  W.  a  professional  jockey,  and 
that  the  horse,  if  ridden  by  him,  would  be  no  horse 
in  the  race.  Plaintiff  insisted  that  W.  was  qualified, 
and  on  the  race-day,  notwithstanding  a  similar  inti- 
mation from  the  steward  to  plaintiff,  W.  rode  the 
horse,  which  came  in  first.  On  the  following  day, 
the  steward  pronounced  the  second  horse  to  be  the 
winner,  and  by  his  directions  the  stakes  were  paid 
to  the  owner  of  that  horse  : — Held,  that  the  stew- 
ard had  decided  the  question  within  the  meaning 
of  the  condition  ;  that  his  decision  was  final, 
although  it  was  not  made  after  hearing  both  par- 
ties ;  and  that  plaintiff  could  not  recover  the  stakes 
from  the  stakeholder.  Benbow  v.  Jones,  14  Mee. 
&  W.  193. 

According  to  the  common  law  of  England,  (now 
altered  by  stat.  8  &  9  Viet.  c.  109),  an  action  might 
be  maintained  on  a  wager,  although  the  parties 
had  no  previous  interest  iu  the  question  on  which 
it  is  laid,  if  it  be  not  against  the  interests  or  feel- 
ings of  third  persons,  and  does  not  lead  to  inde- 
cent evidence,  and  is  not  contrary  to  public  policy. 
And  this  is  the  law  now  in  force  in  the  East  Indies, 
the  above  statute  not  extending  to  that  country. 
Ramloll  Thackoorseydass  v.  Soojumnull  Dhondmull, 
12  Jur.  315— Pri.  C. 

The  mere  circumstance  that  a  wager  refers  to 
the  public  revenue  does  not  establish  its  ille- 
gality. Ib. 

The  mere  circumstance  that  a  wager  has  a  ten- 
dency to  make  a  party  to  it  to  do  what  is  wrong, 
not  being  a  matter  of  duty,  will  not,  according  to 
the  common  law  of  England,  vitiate  the  wager 
So,  where  a  wager  in  India  related  to  the  price  o 
opium  at  a  future  day,  the  proceeds  of  whicl; 
formed  part  of  the  government  revenue,  and  it  was 
the  interest  of  one  party  to  the  wager  to  raise  anc 
of  the  other  to  depress  the  price  of  opium,  it  was 
held  that  the  wager  was  legal.  Ib. 
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The  18th  section  of  the  8  &  9  Viet.  c.  109, 
which  enacts  that  "  all  contracts  or  agreements, 
way  of  gaming  or  wagering,  shall  be  null  and 
void,  and  that  no  suit  shall  be  brought  or  main- 
tained in  any  court  of  law  or  equity  for  recovering 
any  sum  of  money  or  valuable  thing,  alleged  to  be 
won  upon  any  wager,  or  which  shall  have  been 
deposited  in  the  hands  of  any  person  to  abide  the 
event  on  which  any  wager  shall  have  been  made," 
has  not  a  retrospective  operation,  so  as  to  prevent 
a  party  from  prosecuting  an  action  on  a  wager 
which  he  had  commenced  before  the  statute  was 
passed — Per  Parke,  Alderson,  and  Rolfe,  BB.; 
dissentiente,  Platt,  B.  Moore  or  Moon  v.  Burden, 
12  Jur.  138;  2  Exch.  Rep.  22. 

Quaere,  whether,  by  the  first  part  of  this  section, 
the  Legislature  intended  to  put  at  once  an  end  to 
the  legal  obligation  both  of  existing  and  future 
contracts  of  the  nature  there  described,  leaving 
the  parties  to  all  such  wagers  to  act  thereafter  on 
them  as  honourable  engagements  alone  ?  Ib. 

A  foot-race  is,  since  the  8  &  9  Viet.  c.  109,  a 
lawful  game.  Batty  v.  Marriott,  12  Jur.  462 ; 
17  L.  J.,  C.  P.,  215. 

Where  two  persons  deposited  each  a  sum  of 
money  with  a  stakeholder  to  abide  the  event  of  a 
foot-race  to  be  run  between  them, — Held,  that  the 
deposit  was  a  subscription  of  "a  sum  of  money  to 
be  awarded  to  the  winner  of  a  lawful  game"  with- 
in the  meaning  of  8  &  9  Viet.  c.  109,  s.  18;  and 
that  the  loser  of  the  race  could  not  therefore  re- 
cover back  the  deposit  as  money  paid  on  an  illegal 
wager.  Ib. 

Before  the  running  of  a  horse-race,  several  per- 
sons, by  agreement,  subscribed  into  the  hands  of  a 
secretary,  and  deposited  with  a  treasurer,  15s. 
each  ;  the  names  of  the  subscribers  were  then 
written  respectively  on  cards,  and  the  names  of 
the  horses  intended  to  run  were  written  in  like 
manner  on  other  cards;  each  set  of  cards  was  then 
placed  in  a  box,  and  the  cards  drawn  out  alter- 
nately, as  chance  directed  ;  each  subscriber  was 
considered  as  holding  that  name  of  a  horse  which 
came  out  next  before  the  drawing  of  his  own  name, 
and  the  holders  became  entitled  to  prizes  varying 
from  24/.  downwards,  as  the  horses  whose  names 
they  held  came  in  first,  second,  &c.  in  the  race  : — 
Held,  in  a  case  arising  before  stat.  8  &  9  Viet, 
c.  109,  an  illegal  game.  Gatty  v.  Field,  9  Q.  B. 
431. 

And,  quaire,  whether  it  would  have  been  affect- 
ed by  sect.  18  of  that  act  ?  Ib. 

Per  Lord  Denman,  C.  J.  If  it  be  pleaded,  to  an 
action  for  money  had  and  received,  that  the  money 
was  staked  on  an  illegal  game,  the  plaintiff  must 
show  in  answer,  that  he  demanded  back  the  stake 
before  it  was  paid  over ;  the  mere  bringing  an  ac- 
tion before  payment  over  not  being  a  sufficient  de- 
mand. Ib. 

It  is  ground  of  special  demurrer  that  the  Chris- 
tian names  of  persons  are  omitted,  and  initials  or 
"  Mr."  substituted,  if  such  omission  or  substitution 
occurs,  not  in  describing  a  written  instrument,  but 
in  stating  a  transaction  between  the  parties  on 
which  the  action  turns: — Held,  therefore,  that  a 
plea  setting  forth  the  terms  of  the  above  illegal 
game  was  specially  demurrable,  because  the  trea- 
surer and  secretary  were  named,  only,  as  Mr. 
Richards  and  Mr.  Selway.  Ib. 

After  the  passing  of  the  8  &  9  Viet.  c.  109,  a 
sum  of  money  was  deposited  by  two  persons  re- 
spectively with  a  stakeholder,  to  abide  the  event 
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of  a  trotting-match.  Before  the  time  fixed  for  its 
determination,  one  of  the  depositors  repudiated 
the  wager  and  demanded  his  money,  which  the 
stakeholder  refused  to  return.  In  an  action  for 
money  had  and  received, — Held,  that  the  deposit 
was  recoverable  from  the  stakeholder,  notwith- 
standing the  18th  section  of  that  statute.  Varney 
v.  Hickman,  17  L.  J.,  C.  P.,  102. 

Semble,  that  if  the  8  &  9  Viet.  c.  109,  be  a  bar 
to  such  an  action,  it  must  be  specially  pleaded.  Ib. 


GENERAL  ISSUE — See  ASSUMPSIT,  CASE, 
TRESPASS,  TROVER. 

GOODS,  SALE  OF— See  SALE. 

GOVERNMENT  SECURITIES. 
In  1  &  2  Viet.  c.  1 17,  the  term  "  government  se- 
curities" will  include  New  31.  5s.  per  Cent.  Bank 
Annuities.     Ex  parte  Newport,  Abergavenny,  and 
Hereford  Railway  Company,  11  Jur.  160 — V.  C.  E. 


GRANT. 

Semble,  under  a  grant  to  A.,  B.,  and  C.,  their 
executors,  &c.,  of  liberty  to  get  the  coal  under  par- 
ticular closes  till  all  the  coal  should  be  gotten,  an 
interest  passes  to  the  executors  of  the  survivor, 
provided  the  deed  operates  under  the  Statute  of 
Uses.  Haigh  v.  Jaggar,  16  M  &  W.  525;  17  L. 
J.,  Exch.,  110. 

The  last  reversionary  grant,  by  the  rector  and 
lord  of  the  manor  of  Bredon,  of  certain  copyhold 
premises,  comprised  in  it,  in  one  aggregate  hold- 
ing and  at  one  aggregate  undivided  rent,  three 
ancient  tenements,  originally  held  of  the  manor, 
under  distinct  grants  at  distinct  rents.  The  same 
rector  afterwards  sold  and  conveyed  the  reversion- 
ary fee  in  these  premises,  under  the  powers  in  the 
Land-tax  Redemption  Act,  to  redeem  a  portion  of 
the  land-tax  on  the  living,  and  the  sale  was  con- 
firmed by  the  land-tax  commissioners  under  that 
act.  In  ejectment,  by  a  subsequent  rector,  to 
recover  the  premises, — Held,  that  the  title  of  the 
defendant,  who  claimed  under  the  parliamentary 
sale  and  conveyance,  could  not  be  impeached,  on 
the  ground  that  the  sale  was  the  sale  of  a  rever- 
sion expectant  on  a  void  grant.  Doe  d.  Strick- 
land v.  Woodward,  17  L.  J.,  Exch.,  1. 

A  rent-charge  with  a  power  of  distress  cannot 
be  created  except  by  a  grant  binding  some  legal 
interest  in  the  land,  and  ceases  to  exist  when  the 
same  person  who  is  owner  of  the  rent  becomes 
entitled  to  the  whole  legal  estate  in  the  land  out 
of  which  it  issues.  The  interest  of  a  mortgagor  in 
possession  is  not  a  legal  estate  at  all ;  and,  conse- 
quently, cannot  support  a  rent-charge  with  powers 
of  distress.  A  grant,  purporting  to  be  the  grant 
of  a  rent-charge  with  powers  to  distrain,  made  by 
a  person  having  no  legal  estate  in  the  land,  may 
operate  as  an  irrevocable  license  by  the  grantor 
to  seize  such  goods  as  may  be  on  the  land  at  the 
time  the  grantee  seizes,  and  to  treat  them  as  a 
distress;  and  may,  therefore, justify  the  seizure 
of  the  goods  of  the  grantor  himself,  and  give  the 
grantee  an  interest  in  them  after  seizure;  but  it 
does  not  give  any  interest  in  the  goods  of  the 
grantor  before  seizure,  and  does  not  justify  the 
seizure  of  the  goods  of  third  persons  at  all.  Free- 
man v.  Edwards,  17  L.  J.,  Exch.,  258. 


GUARANTIE. 

A  declaration  stated  that  defendant  promised, 
that,  in  the  event  of  one  A'M.  making  default  in 
payment  of  151.  3s.,  defendant  would,  on  such 
default  being  made,  immediately  pay  plaintiff  the 
said  sum  ;  whereas  the  terms  of  the  guarantie,  ag 
proved,  were  as  follows  : — "  In  the  event  of  A'M. 
making  default,  I  will,  immediately  on  such  de- 
fault being  made,  and  a  letter  being  sent  to  me  at 
62,  Gower-street,  pay,"  &c.: — Held,  as  the  de- 
claration alleged  an  absolute,  while  the  terms  of 
the  guarantie  conveyed  only  a  qualified  condi- 
tional promise  to  pay  on  a  letter  being  sent  as  a 
condition  precedent,  that  there  was  a  variance 
between  the  guarantie  declared  on  and  the  gua- 
rantie proved.  Higgins  v.  D-ixon,  3  Dowl.  &  L. 
124;  10  Jur.  376— B.  C.— Coleridge. 

A  guarantie  was  given  in  the  following  form  :— 
"1843,  June  2Sth. — Mr.  Price,  I  will  see  you  paid 
for  51.  or  101.  worth  of  leather  on  the  6th  of  De- 
cember, for  Thomas  Lewis,  shoemaker.  Robert 
Richardson:" — Held,  that  the  consideration  did 
not  sufficiently  appear  on  the  face  of  the  gua- 
rantie. Price  v.  Richardson,  15  Law  J.,  N.  S., 
Exch.,  345. 

In  an  action  on  the  following  guarantie,  "  la 
consideration  of  your  agreeing  to  supply  goods  to 
K.  at  two  months'  credit,  I  agree  to  guarantee  his 
present  or  any  future  debt  with  you  to  the  amount 
of  601.  Should  he  fail  to  pay  at  the  expiration  of 
the  above  credit,  I  bind  myself  to  pay  you  within 
seven  days  from  the  date  of  receiving  notice  from 
you  :" — Held,  that  this  was  a  continuing  gua- 
rantie;  and  that  as  to  all  the  debts  guaranteed,  it 
was  an  agreement  relating  to  the  sale  of  goods 
within  the  exemption  in  the  Stamp  Act,  55  G.  3, 
c.  184,  Sched.  Part  1,  Agreement.  Martin  v. 
Wright,  6  Q.  B.  917. 

Declaration  in  aasumpsit  stated,  that,  in  con- 
sideration of  the  plaintiff's  agreeing  to  stay  pro- 
ceedings in  an  action  against  B.,  the  defendant 
promised  to  pay  the  amount  upon  a  certain  event. 
Averment,  that  the  plaintiff  did  stay  proceedings; 
that  the  event  happened,  but  that  defendant  did 
not  pay.  At  the  trial,  the  plaintiff  proved  the  fol- 
lowing agreement  in  writing  : — "  In  consideration 
of  the  plaintiff's  having  agreed  to  stay  proceed- 
ings against  B.,  I  hereby  undertake  to  pay  the 
sum,"  &c.: — Held,  that  the  contract  was  an  exe- 
cutory contract  and  a  continuing  agreement  to 
stay  proceedings ;  and,  therefore,  that  there  was 
no  variance.  Tanner  v.  Moore,  15  Law  J.,  N.  S., 
Q.  B.,  391. 

A  guarantie  expressed,  that,  in  consideration  of 
advances  made  and  to  be  made  by  C.  &  D.,  bankers, 
or  by  any  other  persons  of  whom  their  firm  might 
from  time  to  time  consist,  in  the  way  of  loan,  pay- 
ments, discount,  or  otherwise,  to  F.  H.  &  S.,  F. 
H.  &  G.,  jointly  and  severally,  thereby  guaranteed 
to  C.  &  D.  the  repayment  of  the  said  advances,  and 
to  indemnify  them  against  any  loss  by  reason  of 
such  advances.  Their  liability  not  to  exceed  the 
sum  of  1000Z.  The  guarantie  to  be  a  continuing 
guarantie,  and  to  be  a  security  to  the  said  C.  &  D. 
to  the  extent  of  10001.  as  aforesaid,  for  the  whole 
of  any  balances  which  might  from  time  to  time,  or 
at  any  time,  become  due  to  C.  &D.,  or  to  the  per- 
sons for  the  time  being  constituting  the  firm  of  the 
said  banking-house  : — Held,  that  this  was  a  good 
and  binding  guarantie  for  both  the  past  and  future 
advances,  such  future  advances  having  been  made. 
Chapman  \.  Sutton,  3  Dowl.  &  L.,  646  ;  15  Law  J.. 
N.  S.;  C.  P.,  166. 
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A  declaration  framed  on  this  guarantie,  after 
stating  the  past  advances,  stated  that,  in  conside- 
ration of  the  said  advances  so  made  as  aforesaid, 
and  that  the  plaintiffs  (C.  &  D.)  would  from  time  to 
time  make  advances  to  F.  of  monies  in  the  way  of 
loan,  &c.,  the  defendant  (S.)  guaranteed  and  pro- 
mised the  plaintiffs  the  repayment  of  the  said  last- 
mentioned  advances,  and  to  indemnify  them  by 
reason  of  such  advances  ;  and  further  promised 
that  the  said  guarantie  "  should  be  a  continuing 
guarantie  and  a  security  to  the  plaintiffs  to  the  ex- 
tent of  1000/.  as  aforesaid,  for  the  whole  of  any 
balance  which  might  from  time  to  time  become  due 
to  the  plaintiffs,  or  to  the  persons  for  the  time  being 
carrying  on  the  said  trade  or  business."  Aver- 
ment, that  the  plaintiffs  did  afterwards  make  ad- 
vances to  F.: — Semble,  that  the  plaintiffs  might 
thus  state  the  promise  to  have  been  for  the  pay- 
ment of  the  future  advances  ;  but — Held,  that  there 
was  a  variance  between  the  declaration  and  the 
guarantie  in  the  statement  of  the  consideration, 
which,  in  reality,  consisted  of  advances  to  be  made 
not  merely  by  the  plaintiffs,  but  by  the  persons  con- 
stituting their  firm.  Ib. 

And,  semble  also,  that  there  was  a  further  va- 
riance in  the  promise,  in  fact,  being  to  pay  the 
balance  which  might  be  due  to  the  plaintiffs,  or  the 
persons  for  the  time  being  carrying  on  the  said 
trade  or  business.  Ib. 

But,  held  also,  that  such  variances  were  amend- 
able by  a  judge  at  Nisi  Prius;  and  that  an  agree- 
ment in  a  special  case  that  the  Court  should  be  at 
liberty  to  amend  any  part  of  the  pleadings  as  they 
might  think  proper  did  not  extend  that  power.  Ib. 

Declaration  stated,  that,  in  consideration  that 
plaintiffs,  at  the  request  of  defendant,  would  sell 
and  deliver  to  and  supply  one  S.,  on  credit,  with 
goods,  of  the  price  to  an  extent  of  not  exceeding 
100J.,  defendant  promised  plaintiffs,  if  S.  did  not 
pay  the  same,  she,  defendant,  would  do  so,  upon 
defendant's  receiving  from  plaintiffs  three  months' 
notice  requiring  payment  of  the  same.  At  the 
trial,  the  following  guarantie  was  proved  : — "  In 
consideration  of  your  supplying  Mr.  S.,  of  &c., 
with  goods  to  the  extent  of  100L,  I  undertake  to 
pay  you  for  the  same,  if  he  does  not,  upon  receiv- 
ing from  you  three  months'  notice."  Semble,  that 
there  was  no  variance  between  the  declaration  and 
the  guarantie  proved ;  but,  assuming  the  true 
meaning  of  the  guarantie  to  be,  that  defendant 
should  not  be  liable  until  1001.  worth  of  goods  had 
been  supplied,  the  declaration  might  be  amended 
accordingly.  Dimmock  v.  Sturla,  14  Mee.  &  W. 
75S;  15  Law  J.,  N.  S.,  Exch.,  65. 

Declaration  on  guarantie  stated,  that,  in  con- 
sideration that  plaintiff  would  make  advances  of 
money  by  way  of  loan  to  B.,  defendant  promised 
to  repay  plaintiff  such  sums  as  he  should  so  ad- 
vance, if  B.  should  make  default.  Breach,  that 
B.  made  default,  and  defendant  did  not  pay  plain- 
tiff. Plea,  that  plaintiff  did  not  make  the  said  ad- 
vances to  B.  in  manner  and  form,  &c.  issue  thereon. 
The  judge,  at  the  trial,  ordered  the  declaration  and 
plea  to  be  amended  under  stat.  3  &  4  Will.  4, 
c.  42,  s.  23,  by  stating  in  the  count,  that,  in  con- 
sideration that  plaintiff  would  procure  the  British 
and  Australasian  Bank,  in  which  plaintiff  was  a 
partner,  to  make  advances,  &c.  to  B.,  defendant 
promised  plaintiff  to  repay  the  said  bank  such 
sums  as  plaintiff  should  so  cause  to  be  advanced, 
&c.;  and  in  the  plea,  that  plaintiff  did  not  procure 
the  said  bank  to  make  the  said  advances: — Held, 
that  such  amendment  was  not  warranted  by  the 
statute.  Boucher  v.  Murray,  6  Q.  B.  362. 


An  agreement  by  plaintiff,  an  attorney,  defend- 
ant, and  B.,  set  forth,  that,  in  consideration  of  B. 
having  agreed  to  pay  to  defendant  his  claim  against 
B.,  and  certain  costs,  out  of  the  proceeds  to  arise 
from  the  recovery  by  B.,  in  an  action  of  B.  against 
J.,  defendant  undertook  to  pay  plaintiff  all  costs 
incurred  by  him  in  prosecuting  the  action  of  B. 
against  J.,  plaintiff  thereby  agreeing  with  defend- 
ant to  bring  the  same: — Held,  that,  in  assumpsit 
on  this  agreement,  the  consideration  was  rightly 
described  to  be,  that  plaintiff,  at  the  request  of 
defendant,  would,  with  B.'s  assent,  prosecute  the 
action  of  B.  against  J.  Dally  v.  Poolly,  6  Q.  B. 
494. 

One  of  a  firm  of  attornies  has  no  general  au- 
thority to  bind  the  firm  by  a  guarantie  given  to 
pay  debt  and  costs  in  consideration  of  the  plaintiff 
discharging  his  debtor  out  of  custody.  Hasleham 
v.  Young,  1  Dav.  &  M.  700. 

In  an  action  on  the  following  guarantie  : — "  In 
consideration  of  your  having  this  day  advanced  to 
our  client,  Mr.  V.  D.,  750/.,  secured  by  his  war- 
rant of  attorney,  payable  on  the  22d  of  August 
next,  we  hereby,  jointly  and  severally,  undertake 
to  pay  the  same  on  default,  &c.  Dated  the  20th 
of  June,  1840."  The  declaration  stated,  that,  in 
consideration  that  the  plaintiff  would,  on  the  22d 
of  June,  1840,  lend  to  one  V.  D.  750/.,  on  the  se- 
curity of  a  warrant  of  attorney,  payable  on  the 
22d  of  August  then  next,  and  would  forbear  and 
give  time  to  V.  D.  until  the  22d  of  August,  the  de- 
fendant promised,  &c.: — Held,  that  the  instrument 
was  sufficiently  ambiguous  to  admit  of  evidence  to 
show  that  the  advance  was  not  a  past  one,  but  was 
made  simultaneously  with  the  execution  of  the 
guarantie,  and  that  no  amendment  of  the  declara- 
tion was  necessary.  Goldshede  v.  Swan,  1  Exch. 
Rep.  154;  16  Law  J.,  Exch.,  284. 

Declaration  stated,  that,  in  consideration  ol 
J.  T.  agreeing  to  stay  all  proceedings  in  an  action 
against  J.  B.  M.  on  a  promissory  note,  defendant 
promised,  that,  if  J.  B.  M.  died  in  the  lifetime  of 
his  father,  he  would  pay  ihe  amount  within  six 
months  after  the  death  of  J.  B.  M.'s  father.  On 
the  trial,  plaintiff  gave  in  evidence  the  following 
guarantie,  intitled  in  an  action  between  J.  T., 
plaintiff,  and  J.  B.  M.,  defendant: — "  In  conside- 
ration of  plaintiff  having  agreed  to  stay  all  further 
proceedings  at  law  against  said  defendant,  I  do 
hereby  undertake,  and  promise  and  agree  with 
J.  T.,  said  plaintiff,  that,  if  J.  B.  M.  shall  die  in 
the  lifetime  of  his  father,  I  will,  within  six  months 
after  his  father's  decease,  pay  said  plaintiff  the 
sum  of  165/.:"  —  Held,  that  the  guarantie  was 
continuing,  and  might  be  declared  on  as  executory  ; 
and,  therefore,  that  there  was  no  variance.  Tan- 
ner v.  Moore,  11  Jur.  11. 

"  Drury  v.  Vaughan.  —  In  consideration  of  W. 
D.  not  taking  any  further  proceedings  in  the  above 
action,  I  do  hereby  undertake  with  the  said  W.  D. 
that  I  will  pay  him  37.  5s.  every  quarter  of  a  year 
from  this  day,  until  the  whole  of  the  principal 
money  now  due  from  J.  &  T.  V.  to  W.  D.,  26Z.  Is., 
with  interest,  be  fully  paid  ;  the  first  of  such 
quarterly  payments  to  become  due  on  the  30th  ot 
October  next.  It  is  understood  that  this  under- 
taking is  not  to  be  a  release  or  discharge  of  the 
note  signed  by  J.  V.  and  T.  V.  to  the  said  W.  D., 
but  as  an  additional  security  for  the  above-men- 
tioned amount  now  due  on  such  note,  with  the 
interest.  Dated,"  &c.  —  The  above  instrument 
was  held  not  to  be  a  promissory  note.  Drury  v. 
Macaulay,  16  M.  &  W.  146  j  16  Law  J.,  Exch.,  31. 
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The  following  document  is  within  the  exemption 
of  the  Stamp  Act,  55  Geo.  3,  c.  184,  sched.  part  1, 
"  Agreement,"  relating  to  goods,  wares,  or  mer- 
chandize, and  did  not  require  a  stamp  : — "  Gentle- 
men,— In  consideration  of  your  consigning  to  my 
friends,  Messrs.  H.  G.,  of  C.,  sixteen  casks  of 
sherry,  and  engaging  to  pay  me  1  per  cent,  on 
the  amount  of  the  proceeds,  I  hereby  agree  to 
guarantee  to  you  the  proper  sale  of  the  said  wines, 
and  the  payment  of  the  proceeds  in  due  time." 
Signed,  &c.  Sadler  v.  Johnson,  16  Law  J.,  Exch., 
178. 

A  declaration  on  a  guarantie  stated,  that  J.  L. 
made  his  promissory  note  payable  to  the  plaintiff; 
that  it  was  in  the  plaintiff's  hands  dishonoured  ; 
that  thereupon,  to  wit,  on  the  2d  November,  1844, 
in  consideration  that  the  plaintiff  would  forbear 
and  give  time  to  J.  L.  for  the  payment  of  the  note 
for  a  reasonable  time,  the  defendant  guaranteed 
the  payment.  The  defendant,  at  the  time  of 
making"  the  note,  wrote  the  following  words  on  the 
back:  "I  guarantee  the  payment  of  the  within 
note  by  J.  Leigh,  the  maker,"on  the  2d  November 
next. — j.  pink."  On  the  day  of  the  dishonour  of 
the  note,  the  defendant  wrote  and  signed  the  fol- 
lowing guarantie,  addressed  to  the  plaintiff:  — 
"  Sir,  I  request  you  will  hold  over  the  promissory 
note  in  your  favour  of  Mr.  J.  Leigh,  dated  the  31st 
July,  1844,  for  200Z.,  at  three  months,  and  in  con- 
sideration of  your  so  doing,  I  undertake  to  con- 
tinue, in  all  respects,  my  guarantie  of  the  same. 
J.  Pink:"  —  Held,  that  the  guarantie  was  de- 
fective, and  that  the  plaintiff  was  properly  non- 
suited. Temple  v.  Pink,  16  Law  J.,  Exch.,  237. 

Semble,  that  the  declaration  stating  the  con- 
sideration to  be  forbearance  to  sue  for  a  reason- 
able time,  was  bad.  Ib. 

Held,  that  no  consideration  appeared  on  the 
face  of  the  following  guarantie  :  "  1S43,  June  28. 
Mr.  Price,  I  will  see  you  paid  for  51.  or  101.  worth 
of  leather  on  the  6th  December,  for  Thomas 
Lewis,  shoemaker."  Price  v.  Richardson,  15  M. 
&  W.  539. 

Declaration  in  assumpsit  on  a  guarantie  stated, 
that  the  defendant  promised  the  plaintiffs  to  gua- 
rantee to  them  the  due  acceptance  and  payment  of 
two  bills  of  exchange  drawn  by  K.,  being  the 
amount  of  an  invoice  of  the  plaintiffs  of  goods 
shipped  by  them  ;  and  that,  as  the  defendant  had 
not  then  heard  from  K.  if  the  invoice  had  been 
found  correct,  the  defendant  was  to  have  "the 
reserve  customary  under  such  circumstances." 
The  terms  of  the  guarantie  were,  that  the  defend- 
ants guaranteed  the  due  acceptance  and  payment 
of  the  bills,  &c.,  and  it  proceeded  thus: — "As  we 
have  not  heard  from  Mr.  K.  if  your  invoice  has 
been  found  correct,  we  claim  this  reserve  as  cus- 
tomary under  such  circumstances."  It  appeared 
that  the  invoice  was  in  fact  correct: — Held,  that 
there  was  no  variance.  Ackermann  v.  Ehrensper- 
ger,  16  M.  &  W.  99  ;  16  Law  J.,  Exch.,  3. 

A  party  who  guarantees  the  due  payment  of  a 
bill  of  exchange  by  the  acceptor  is  liable  for  inte- 
rest upon  it,  if  it  be  not  paid  when  due.  Ib. 

A  declaration  by  A.  against  B.  upon  a  guarantie 
stated,  that  in  consideration  of  advances  already 
made  by  A.,  and  that  A.  would  from  time  to  time 
make  advances  to  C.,  B.  promised  to  repay  A.  the 
last-mentioned  advances.  The  consideration  on 
the  face  of  the  guarantie  was  "  in  consideration 
of  advances  made  and  to  be  made  by  A.,  or  by  any 
other  persons  of  whom  A.'s  firm  might  from  time  to 


time  consist :"  —  Held,  a  variance.  Chapman  v. 
Sutton,  2  C.  B.  634. 

A  guarantie  was  given  in  these  terms  :  "  In 
consideration  of  advances  made  and  to  be  made  by 
A.  and  B.,  or  by  any  other  persons  of  whom  their 
firm  may  from  time  to  time  consist,  in  the  way  of 
loan,  &c.,  we  jointly  and  severally  hereby  guarantee 
to  A.  and  B.  the  repayment  of  the  said  advances, 
and  to  indemify  them  against  any  loss  by  reason 
of  such  advances,  our  liability  not  to  exceed  WOOL; 
this  guarantie  to  be  a  continuing  guarantie,  and 
to  be  a  security  to  A.  and  B.  to  the  extent  of 
WOOL  as  aforesaid,  for  the  whole  of  any  balance 
which  may  from  time  to  time  or  at  any  time  be- 
come due  to  A.  and  B.,  or  to  the  persons  for  the 
time  being  constituting  the  firm:" — Held,  lhatthis 
instrument  disclosed  a  sufficient  consideration  for 
the  defendants'  promise,  though  there  had  been 
no  change  in  the  firm.  Ib. 

A  declaration  on  a  guarantie  stated,  that,  in 
consideration  that  A.  the  plaintiff  would  sell  and 
deliver  goods  to  C.  B.,  the  defendant  promised  A. 
to  guarantee  to  him  the  payment  of  the  amount  of 
or  the  balance  unpaid  to  A.  for  any  goods  then 
sold  and  delivered,  and  to  be  thereafter  sold  and 
delivered  to,  and  of  any  money  lent  or  to  be  lent 
to  or  paid  for,  C.  by  A.  to  the  extent  of  1000L,  and 
that  A.  should  be  at  liberty  at  any  time  thereafter 
to  call  upon  B.  for  the  payment  of  the  1000Z., 
which  might  be  applied  by  A.  as  A.  thought  proper, 
either  in  payment  or  part  payment  of  any  debt 
which  might  be  due,  or  have  been  due  to  A.,  and 
should  not  have  been  paid  by  C.: — Held,  on  mo- 
tion in  arrest  of  judgment,  that  the  declaration 
disclosed  a  sufficient  consideration  for  the  promise. 
Boyd  v.  Moyle,  2  C.  B.  644. 

The  guarantie  was  addressed  in  the  alternative, 
"to  Messrs.  A.  &  Co.,  or  the  person  or  persons 
for  the  time  being  carrying  on  the  business  "  of 
that  firm  : — Held,  no  variance,  no  change  in  the 
firm  having  in  fact  taken  place  ;  or  that,  if  there 
were  any  variance,  such  variance  would  be  amend- 
able under  the  3  &  4  Will.  4,  c.  42,  s.  23.  Ib. 

The  breach  assigned  in  the  declaration  was, 
that  the  defendant  had  not  guaranteed  the  pay- 
ment or  paid.  The  defendant  pleaded,  inter  alia, 
that  he  had  guaranteed  the  payment : — Held,  that 
the  words  in  the  breach  were  not  to  be  understood 
as  used  disjunctively,  and  that  proof  that  the  de- 
fendant had  executed  the  instrument  of  guarantie 
did  not  entitle  him  to  a  verdict  on  that  issue.  Ib. 

The  declaration  stated  that  the  defendant  pro- 
mised the  plaintiffs,  in  and  by  the  words  and  figures 
following,  that  is  to  say,  "  Gentlemen,  in  conside- 
ration of  your  agreeing  to  supply  H.  S.  with  goods 
upon  credit,  in  the  way  of  your  trade,  (the  amount 
to  be  in  your  own  discretion),  I  hereby  guarantee 
you  the  due  and  regular  payment  of  such  sum  or 
sums  as  he  may  now,  or  at  any  time,  and  from 
time  to  time  hereafter,  owe  to  you,"  &c.: — Held, 
on  special  demurrer,  first,  that  the  declaration  suf- 
ficiently disclosed  a  good  consideration  for  the 
defendant's  promise.  White  v.  Woodward,  12  Jur. 
439  ;  17  L.  J.,  C.  P.,  209. 

Held,  secondly,  that  it  was  not  necessary  to 
aver,  that,  within  a  reasonable  time  after  goods 
were  supplied  to  H.  S.,  the  plaintiffs  gave  notice  to 
the  defendant  of  the  supply  of  such  goods.  Ib. 

Declaration  in  assumpsit  stated  that  T.  had 
commenced  an  action  against  M.  for  165/.;  and 
that,  in  consideration  of  T.'s  agreeing  to  stay  the 
said  action,  defendant  promised  to  pay  T.  the  165?. 
within  six  months  next  after  the  decease  of  A.  The 
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promise,  as  proved,  was  to  pay  as  above,  in  con- 
sideration of  T.'s  "  having  agreed"  to  stay  the 
action  : — Held,  no  variance  ;  and  that  a  valid  con- 
sideration was  proved.  Tanner  v.  Moore,  9  Q. 
B.  1. 

The  defendant  signed  an  instrument,  addressed 
to  the  plaintiff,  in  the  following  terms : — "  In  con- 
sideration of  your  having  by  indenture  agreed  to 
accept  payment  of  the  debt  owing  to  you  by  A.  B., 
by  the  following  instalments,  that  is  to  say,  10s. 
in  the  pound,  on  the  18th  day  of  August  next,  &c.; 
I  promise  to  guarantee  the  payment  of  the  instal- 
ments;-'and  delivered  it  to  the  plaintiff,  in  ex- 
change for  an  indenture  executed  by  the  plaintiff: 
— Held,  that  the  true  construction  of  the  instru- 
ment was,  that  the  defendant  made  his  promise  in 
consideration  that  the  plaintiff  would  execute  an 
indenture,  and  release  A.  B.;  and,  consequently, 
that  the  execution  of  the  instrument  was  not  an 
admission  by  the  defendant  that  the  plaintiff  had 
released  A.  B.,  and  furnished  no  evidence  in  sup- 
port of  an  issue  taken  on  an  allegation  in  the  de- 
claration, that  the  plaintiff  had  released  A.  B. 
King  v.  Cole,  17  L.  J.,  Exch.,  283. 

To  an  action  on  a  guarantie  the  defendant  plead- 
ed, that  the  guarantie  was  given  by  him  on  certain 
terms  which  limited  the  liability  of  him  (the  de- 
fendant) thereunder ;  and  the  plaintiff  traversed 
this  plea: — Held,  that  in  this  state  of  the  record 
the  plaintiff  was  not  at  liberty  to  object  to  the  ad- 
missibility  of  evidence  to  prove  what  those  terms 
were,  on  the  ground  that  they  were  not  shown  to 
have  been  reduced  into  writing.  Galley  v.  Taylor, 
2C.  &.K.  551—  Rolfe. 

The  following  document  is  within  the  exemp- 
tion of  the  Stamp  Act,  relating  to  "  the  sale  of 
goods,  wares,  and  merchandize  :" — "  Gentlemen, 
in  consideration  of  your  consigning  to  my  friends, 
Messrs.  H.  &  Co.,  of  Calcutta,  sixteen  casks  of 
sherry  wine,  and  engaging  to  pay  me  one  percent, 
on  the  amount  of  the  proceeds,  I  hereby  agree  to 
guarantee  you  the  proper  sale  of  the  said  wines, 
and  the  payment  of  the  proceeds  in  due  time. — 
J.  J."  Sadler  v.  Johnson,  16  M.  &  W.  775. 


GUARDIAN— See  INFANT. 

Dealing  with  Ward.]  — Where  a  young  lady,  a 
year  and  a  half  after  coming  of  age,  gave  a  guaran- 
tie for  her  late  guardian,  with  whom  she  was  still 
residing,  and  subsequently  gave  promissory  notes 
instead  of  the  guarantie,  the  parties  to  whom  they 
were  given  were  restrained  from  proceeding  at 
law  against  her  on  them.  Maitland  v.  Irving, 
10  Jur.  1025. 

Ad  litem.] — On  application  to  appoint  a  solicitor 
guardian  ad  litem  to  a  defendant  of  unsound  mind, 
not  so  found  by  inquisition,  the  Court  required  to 
be  first  satisfied  that  no  relative  would  undertake 
the  defence.  Moore  v.  Platel,  7  Beav.-583. 

The  plaintiff's  solicitor  ought  not  to  be  ap- 
pointed guardian  ad  litem  to  a  defendant  under 
the  32d  Order  of  May,  1845.  The  solicitor  to  the 
suitor's  fund  ought,  in  general,  to  be  appointed 
euch  guardian.  Sheppard  v.  Harris,  15  Law  J., 
N.  S.,  V.C.  K.  B.,  104. 

It  is  not  absolutely  necessary  in  the  case  of  a 
defendant,  a  lunatic,  but  not  found  so  by  inquisi- 
tion, that  the  solicitor  to  the  suitor's  fund  be 
appointed  his  guardian  for  the  purpose  of  his 
appearing  to  and  answering  the  plaintiff's  bill, 
but  any  other  solicitor  may  be  appointed  his  guar- 
dian who  will  undertake  the  duty  of  appearing  to 
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and  answering  the  bill  for  the  party.  In  the  pre- 
sent case,  the  solicitor  for  the  wife  was  appointed 
the  guardian  of  the  husband,  on  the  production  of 
an  affidavit  showing  that  the  husband  had  no  inte- 
rest adverse  to  the  wife.  Biddulph  v.  Dayrell, 
15  Law  J.,  N.S.,  M.R.,320. 

HABEAS  CORPUS. 

Upon  habeas  corpus  to  discharge  a  prisoner  out 
of  custody,  who  has  been  committed  by  virtue  of 
an  order  of  magistrates,  under  the  8  Viet.  c.  8, 
s.  25,  the  Mutiny  Act,  for  assisting  to  conceal  a 
deserter,  notice  of  the  rule  should  be  served  upon 
the  secretary  at  war.  Ex  parte  Gale,  3  Dowl.  &  L. 
114  ;  10  Jur.  334— B.  C.— Wightman. 

Upon  the  argument  of  a  rule  nisi  for  a  habeas 
corpus,  the  case  is  to  be  treated  in  the  same 
manner  as  if  the  prisoner  was  brought  up  upon 
a  habeas  granted  in  the  first  instance  ;  and  the 
Court  will  look  to  the  whole  cause  appearing 
upon  the  return.  Ex  parte  Bull,  1  B.  C.  Rep.  141; 
15  Law  J.,  N.  S.,  Q.  B.,  235 ;  8  Jur.  827— Wight- 
man. 

Where  a  party,  being  in  custody  for  contempt 
for  not  putting  in  an  answer  to  a  bill  in  equity, 
applied  to  the  court  for  a  writ  of  habeas  corpus 
ad  subjiciendum,  and  the  Court  granted  the  writ, 
and  directed  notice  thereof  to  be  given  to  the 
plaintiff  in  the  cause,  who,  upon  the  return  of  the 
writ,  opposed  the  prisoner's  discharge,  and  he 
was  remanded  to  his  former  custody, — Held,  that 
the  Court  had  no  authority  to  give  the  plaintiff 
costs.  In  re  Cobbett,  14  Mee.  &  W.  175;  3  Dowl. 
&L.79. 

Quccre,  whether  the  validity  of  a  conviction, 
the  right  to  remove  which  by  certiorari  is  taken 
away  by  statute,  can  be  questioned  on  motion  for 
a  habeas  corpus,  the  commitment  not  being  before 
the  Court.  In  re  Boothroyd,2  New  Sess.  Cas.251; 
15  Mee.  &  W.  10;  15  Law  J.,  N.  S.,  M.  C.,  57; 
10  Jur.  117. 

The  return  of  the  governor  of  the  Millbank 
Penitentiary  to  a  writ  of  habeas  corpus  set  forth  a 
certificate  of  the  greffier  of  the  Royal  Court  of  Jer- 
sey, that  the  prisoners  had  been  convicted  of  bur- 
glary by  that  Court,  and  sentenced  to  be  trans- 
ported, and  alleged  that  it  was  a  Court  of  compe- 
tent jurisdiction  to  try  and  punish  for  that  crime  ; 
also  an  order  in  council  directing  the  transporta- 
tion of  the  convicts  from  Jersey  to  Van  Diemen's 
Land  ;  and  a  warrant  of  one  of  the  secretaries  of 
state  for  removing  them  from  Jersey  to  the  said 
prison  in  order  to  carry  the  sentence  into  effect: — 
Held,  first,  that  the  affidavits  filed  for  the  purpose 
of  obtaining  the  writ  were  not  admissible  to  con- 
tradict the  return ;  and  that  this  Court  could  not 
enter  into  an  inquiry  what  the  law  of  Jersey  is.  In 
reBrenan,  11  Jur.  775;  16  Law  J.,  Q.  B.,  289. 

Held,  secondly,  that  the  Court  of  Jersey  having 
jurisdiction  over  the  offence,  this  Court  must 
assume  prima  facie  that  the  sentence  being  unre- 
versed  was  correct,  and  could  not  require  the  au- 
thority of  the  Court  to  pass  the  sentence  to  be  set 
out  upon  the  return.  Ib. 

Held,  thirdly,  that  the  detention  of  the  convicts 
in  Millbank  Penitentiary  was  lawful  by  virtue  of 
sect  17  of  slat.  5  Geo.  4,  c.  84,  though  it  did  not 
appear  to  be  one  of  the  prisons  appointed  under 
that  statute.  76. 

Semble,  on  a  motion  for  the  discharge  of  a  pri- 
soner on  a  return  of  a  habeas  corpus,  who  is  not 
in  custody  under  a  commitment  or  detainer  on  any 


707      Habeas  Corpus.     [DIGEST  OF  CASES.]  Husband  and  Wife.  708 


criminal  or  supposed  criminal  matter,  or  for  debt 
or  any  process  upon  civil  suit,  affidavits  may  be 
used  to  show  facts  not  apparent  on  the  face  of  the 
warrant.  In  re  Martin,  2  B.  C.  Rep.  33 — Erie. 

The  writ  of  habeas  corpus  ad  subjiciendum  runs 
into  Jersey.  Cants  Wilson's  case,  7  Q.  B.  9S4. 

A  baron  of  the  Court  of  Exchequer  may,  in  vaca- 
tion time,  under  stat.  1  &  2  Viet.  c.  45,  s.  1,  and 
in  exercise  of  the  common  law  power  possessed 
before  that  statute  by  the  Court  of  Queen's  Bench, 
issue  such  writ  under  the  seal  of  that  Court,  re- 
turnable in  term  time.  Ib. 

He  may  do  so  on  affidavits  intitled  in  the  Ex- 
chequer, inasmuch  as  the  application  may  be  made 
to  him  as  a  baron  of  the  Exchequer,  upon  which 
application  he  may  act  in  his  discretion  by  making 
the  writ  returnable  in  the  Court  of  Queen's  Bench. 
Ib. 

Semble,  that,  if  such  writ  were  obtained  by 
fraudulent  representation,  the  Court  of  Queen's 
Bench  would  quash  it  on  motion.  Ib. 

The  writ  issued,  directed  to  the  viscount  and 
gaoler  of  Jersey,  commanding  them  to  bring  up 
the  body  of  W.,  to  undergo  &c.  Return,  that  the 
viscount  and  gaoler  took  and  the  gaoler  detained 
W.  by  virtue  of  a  sentence  of  the  Royal  Court  of 
Jersey,  which  was  set  out,  and  which  stated,  that, 
in  a  cause  depending  before  them,  W.,  when  the 
Court  was  about  to  deliver  an  interlocutory  judg- 
ment, interrupted,  by  uttering  in  the  most  unbe- 
coming tone  a  protest  against  the  competency  of 
the  Court ;  and  that  the  Court,  conformably  with 
an  article  in  the  Jersey  Laws,  ordering  that  all 
persons  who  shall  have  been  wanting  in  respect 
to  the  bailiff  should  be  imprisoned  until  they  had 
asked  pardon  and  paid  the  fine  imposed  ;  and  con- 
sidering that  the  bailiff  had,  in  the  course  of  the 
cause,  ordered  W.  to  be  more  respectful,  con- 
demned W.  to  a  fine  of  10/.,  and  to  ask  pardon  of 
the  Court;  and  W.  having  refused  to  comply,  he 
was  sent  to  prison  until  he  should  have  obeyed  ; 
that  the  sentence  was  legal  according  to  the  law 
of  Jersey;  that  by  such  law  the  viscount  and 
gaoler  were  obliged  to  take  and  the  gaoler  detain  ; 
that  they  had  not  nor  by  such  law  could  have  any 
warrant  other  than  the  sentence;  that  the  Court 
was  presided  over  by  the  bailiff,  assisted  by  judges 
called  jurats,  and  had  the  power  of  punishing  such 
a  contempt  in  the  manner  directed  by  the  sen- 
tence ;  that  there  was  such  an  article  as  mentioned 
in  the  sentence ;  that  the  matters  in  the  sentence 
were  true ;  that  the  sentence  was  read  aloud  in 
the  hearing  of  \V.,  and  was  duly  entered  in  a 
book,  the  Book  of  Criminal  Prosecutions,  being 
the  proper  book  for  that  purpose ;  and  that  the 
sentence  was  in  due  form,  and  a  sufficient  autho- 
rity for  the  taking  and  detaining: — Held,  first, 
that  affidavits  could  not  be  received  for  the  pur- 
pose of  showing  that  the  Royal  Court  had  acted 
inconsistently  with  the  law  of  Jersey.  Ib. 

Held,  secondly,  that  the  return  was  not  objec- 
tionable for  want  of  showing  a  warrant  for  the 
caption  or  detainer.  Ib. 

Held,  thirdly,  that  as  the  words  used  might  be 
and  were  by  the  Royal  Court  adjudged  to  have 
been,  uttered  in  such  a  manner  and  tone  as  made 
them  contemptuous,  the  Court  of  Queen's  Bench 
would  consider  that  there  had  been  a  contempt 
Ib. 

Held,  fourthly,  that  it  sufficiently  appeared  that 
V\  .  had  been  sentenced  to  ask  pardon  of  the  Court 

r  the  contempt,  and  was  legally  imprisoned 
until  he  obeyed.  Ib. 


Objection  having  been  made  to  the  return  on 
behalf  of  the  prisoner,  and  counsel  having  been 
heard  against  the  objection,  one  counsel  was  al- 
lowed to  reply  in  support  of  it.  Ib. 

A  court  of  equity  committed  a  party  under  a 
writ  of  rebellion.  The  commitment,  which  was 
regular  in  other  respects,  omitted  the  date  of  the 
return  to  the  writ  of  rebellion,  and  it  was  sug- 
gested on  motion  for  habeas  corpus,  that  this  omis- 
sion had  the  effect  of  concealing  the  falseness  of 
the  return  : — Held,  no  ground  for  a  habeas  corpus, 
but  only  for  an  application  to  the  court  of  equity. 
In  re  Cobbett,  7  Q.  B.  187. 

The  defendant  was  tried   on  an 'indictment  for 
perjury,  convicted  and   sentenced,  at  Nisi  Prius. 
On  motion  for  a  writ  of  habeas  corpus  to  discharge 
him  out  of  custody,  on  the  ground  that  the  judg- 
ment recited   in   the  warrant  of  commitment  was 
not  warranted   by  law, — Held,  that  the  Court  will 
not  grant  a  writ  of  habeas  corpus,  the   effect  of 
which  will  be  to  review  the  judgment  of  one  of 
the   superior  courts.     Dunn,  In  re,   12  Jur.  99: 
17  L.  J.,  C.P.,  105. 

In  such  case  the  remedy  is  by  writ  of  error.   Ib. 

The  Court  of  Common  Pleas  has  no  power  to 
discharge  upon  a  habeas  a  prisoner  from  custody, 
under  process  of  the  Court  of  Chancery,  and  can- 
not entertain  any  question  as  to  the  irregularity  of 
such  process.  Andrews,  Ex  parte,  4  C.  B.  226. 


HARBOUR. 

[The  10  4-  11  Viet,  c.27,  is  the  Harbours,  Docks, 
and  Piers  Consolidation  Act.] 

HERIOT—  See  COPYHOLD. 

HIGHWAY— See  CRIMINAL  LAW,  WAY. 

HIRING — See  MASTER  AND  SERVANT,  POOR. 

HORSE. 

The  horse  of  a  customer  standing  at  livery  in 
lie  stables  of  a  livery-stable  keeper  is  not  exempt 
rom  distress  for  rent  due   to   the  landlord  of  the 
premises.    Parsons  v.  Gingell,  1 1  Jur.  437;  16  Law 
J.,  C.  P.,  227. 

HOUSE  OF  COMMONS— See  PARLIAMENT. 


HUSBAND  AND  WTIFE. 

Marriage.}  —  By  sect.  2  of  stat.  5  &  6  Will.  4, 
c.  54,  all  marriages  hereafter  celebrated  between 
jersons  within  the  prohibited  degrees  of  consan- 
guinity or  affinity  shall  be  absolutely  void.  Stat. 
32  Hen.  8,  c.  38,  contains  a  statutory  definition  of 
what  are  the  prohibited  degrees  ;  and  in  pursu- 
ance thereof,  before  the  passing  of  stat.  5  &  6  Will. 
4,  c.  54,  a  marriage  contracted  with  the  sister  of  a 
deceased  wife  was  voidable  in  the  Ecclesiastical 
'ourt.  Reg.  v.  Chadwick,  12  Jur.  174;  17  L.  J., 
J.  B.,  81. 

Therefore,  since  the  passing  of  that  statute, 
such  a  marriage  is  ipso  facto  void.  Ib. 

In  an  indictment  for  bigamy,  where  the  first 
marriage  was  solemnized  under  the  provisions  of 
the  stat.  6  &  7  Will.  4,  c.  85,  the  certificate  author- 
zed  by  that  act  and  stat.  6  &  7  Will.  4,  c .  86,  s.  38, 
coupled  with  the  identity  of  the  parties,  is  suffi- 
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cient  prima  facie  evidence  of  such  marriage.  Reg. 
v.  Hawes,  1  Den.  C.  C.  R.  270. 

In  order  to  prove  that  the  defendant  was  wife  of 
J.  G.,  an  examined  copy  of  a  register  of  a  marriage 
between  the  defendant  and  one  J.  G.  was  put  in 
evidence.  A  witness  was  then  called,  who  stated 
that  he  knew  one  J.  G.,  and  was  acquainted  with 
his  handwriting;  and  that  the  handwriting  of  J.  G. 
in  the  original  register  was  in  the  handwriting  of 
the  J.  G.  with  whom  he  was  acquainted  : — Held, 
that  this  evidence  was  receivable  without  pro- 
ducing the  original  register.  Sayer  v.  Glossop, 
2  C.  &  K.  694 ;  12  Jur.  465  ;  17  L.  J.,  Exch.,  300. 

Breach  of  Promise  of  Marriage.]  — A  declaration, 
in  an  action  for  breach  of  promise  of  marriage, 
stated,  that  the  defendant  promised  plaintiff  to 
marry  her,  that  the  plaintiff  was  ready  and  willing 
to  marry  him,  but  that  defendant  married  another 
woman.  Plea,  that  defendant  was  not  requested 
by  plaintiff  to  marry  her: — Held,  on  special  de- 
murrer, that  the  plea  was  bad  ;  and  that,  defend- 
ant having  pleaded  over,  the  declaration  was  good 
without  the  averment  of  the  lapse  of  a  reasonable 
time.  Caines  v.  Smith,  15  Mee.  &  W.  189  ;  3  Dowl. 
&  L.  462;  15  Law  J.,  N.  S.,  Exch.,  106. 

Semble,  that  the  declaration  would  have  been 
good,  even  on  special  demurrer.  Ib. 

Declaration  stated  a  promise  by  defendant  to 
marry  plaintiff  within  a  reasonable  time  next  after 
he  should  be  thereunto  requested  by  plaintiff. 
Breach,  that  defendant  married  another  person. 
Plea,  that  plaintiff  did  not  request  defendant  to 
marry  her: — Held,  on  special  demurrer,  first,  that 
defendant,  by  marrying  another  person,  rendered  a 
request  by  plaintiff  unnecessary,  and  that  the  de- 
claration was,  therefore,  good  without  averring 
it,  and  the  plea  was  bad.  Short  v.  Stone,  3  Dowl 
&  L.  580;  15  Law  J.,  N.  S.,  Q.  B.,  143;  10  Jur 
245. 

Held,  secondly,  that  the  declaration  need  nol 
allege  that  the  person  whom  defendant  marriet 
was  alive  at  the  time  of  the  commencement  of  the 
action.  Ib. 

A  declaration  for  breach  of  promise  of  marriage 
alleged,  that,  in  consideration  that  the  plaintif 
would  go  to  L.  for  the  purpose  of  marrying  de- 
fendant, the  defendant  promised  to  marry  the 
plaintiff  within  a  reasonable  time  after  her  arrival 
The  judge  at  the  trial  gave  the  plaintiff  leave  to 
amend  the  consideration,  which  was  accordingly 
done,  by  stating  that  in  consideration  that  the  de- 
fendant promised  the  plaintiff  to  marry  him,  ant 
would  go  to  L.  for  the  purpose  of  marrying  him, 
and  would  within  a  reasonable  time  marry  him, 
the  defendant  promised,  &c.  A  rule  nisi  having 
been  obtained  for  a  nonsuit, — Held,  first,  that  the 
consideration,  as  it  originally  stood,  was  sufficient 
to  support  the  promise.  Harvey  v.  Johnston, 
12  Jur.  981;  17  L.  J.,  C.  P.,  298. 

Held,  secondly,  that  the  judge  at  Nisi  Prius  had 
power  to  make  the  amendment ;  and  that  it  is  not 
a  sufficient  objection  to  prevent  a  judge  from 
amending  a  declaration,  that  he  would  thereby 
deprive  the  defendant  of  the  means  of  moving  in 
arrest  of  judgment.  Ib. 

In  a  declaration  for  breach  of  promise  to  marry 
plaintiff  within  a  reasonable  time  after  request  by 
her,  if  the  count  shows  that  the  defendant,  after 
promise  and  before  action  brought,  married  a  per- 
son other  than  the  plaintiff,  request  is  not  a  neces- 
sary averment,  and  a  plea  to  such  count  alleging 


as  new  matter  that  request  was  not  made  is  no 
defence.     Short  v.  Stone,  8  Q.  B.  358. 

The  declaration,  averring  defendant's  marriage 
to  such  other  person,  need  not  show  that  the 
person  is  still  living.  Ib. 

So  held  on  demurrer  to  a  plea,  which  stated,  by 
way  of  confession  and  avoidance,  that  plaintiff  ditK 
not,  at  any  time  before  action  brought,  request 
defendant  to  marry.     Ib. 

Alimony.] — Husband  and  wife,  who  were  sepa- 
rated, entered  into  an  agreement  in  writing,  pro- 
viding for  their  living  together  again,  and  stipu- 
lating that,  in  the  event  of  a  future  separation  for 
a  particular  cause,  the  wife  should  receive  the 
income  of  her  own  fortune,  which  her  husband 
was  entitled  to  receive,  and  that  her  mother 
should  indemnify  him  against  her  debts.  They 
afterwards  separated  for  the  cause  referred  to  by 
the  agreement,  and  the  wife  obtained  a  divorce  in 
the  Ecclesiastical  Court,  and  a  sentence  for  a  per- 
manent alimony  to  an  amount  exceeding  the  in- 
come of  her  fortune.  That  alimony  was  regularly 
paid  by  the  husband,  and  he  received  the  income 
of  her  fortune.  The  wife  accepted  a  bill  of  ex- 
change in  favour  of  a  creditor  of  her  own.  In  a 
suit  by  that  creditor,  an  injunction  was  granted  to 
restrain  the  husband  from  paying  to  the  wife  the 
annual  amount  of  the  income  of  her  fortune,  as 
the  validity  of  the  agreement  for  future  separa- 
tion under  which  she  was  entitled  to  such  in- 
come was  not  in  dispute  between  the  husband 
and  wife.  Vandergucht  v.  De  Blaquiere,  5  Myl.  & 
Cr.  229. 

Semble,  the  Court  will  not  interfere,  either  to 
compel  or  to  restrain  the  payment  of  alimony,  as 
such,  except  so  far  as  to  grant  a  writ  of  ne  exeat 
against  the  husband.  16. 

Dower.] — A  party  died  in  1830,  having  vested 
in  him  a  mortgage  in  fee,  and  the  lapse  of  time 
and  circumstances  were  such  as  to  render  it  very 
improbable  that  any  party  could  now  establish  any 
right  to  the  equity  of  redemption: — Held,  never- 
theless, that  the  widow  was  not  entitled  to  dower. 
Flack  v.  Longmate,  8  Bea.  420. 

By  marriage  articles  the  intended  husband  co- 
venanted, that,  in  case  he  should  die  in  the  life- 
time of  his  intended  wife,  without  issue  by  her, 
she  should  be  entitled  to  one-half  of  what  pro- 
perty, real  or  personal,  he  should  die  seised  or 
possessed  of;  and  that  in  preference  to  any  credi- 
tor of  his,  or  to  any  deed  or  will  which  he  might, 
make  or  execute  in  his  lifetime,  contrary  to  the 
true  intent  and  meaning  of  the  articles.  There 
was  no  issue  of  the  marriage  ;  and  the  husband 
died,  leaving  his  wife  surviving:  —  She  is  not 
entitled,  in  addition,  to  the  moiety  of  her  hus- 
band's real  and  personal  estate  given  to  her  by 
the  articles,  to  dower  out  of  the  other  moiety 
of  his  real  estates  of  inheritance.  Hamilton  v. 
Jackson,  2  Jones  &  Lat.  295.  • 

Bill  for.] — The  defendants  in  possession  denied 
the  title  of  the  widow,  alleging  that  her  husband 
had  not  been  seised  of  an  estate  of  inheritance  in 
the  premises  ;  that  allegation  being  founded  on  in- 
formation as  to  the  time  of  his  death,  which  was 
believed  to  be  correct,  but  afterwards  found  to  be 
erroneous.  Decree  for  dower,  and  arrears  for  six 
years  before  the  filing  of  the  bill,  hut  without 
costs.  Bamford  v.  Bamford,  5  Hare,  203;  2  Eq. 
Rep.  390. 

Semble,  if  the  defence  to  a  bill  for  dower  be 
groundless,  or  founded  on  facts  which  the  dc- 


711  Husband  and  Wife.  [DIGEST  OF  CASES.]  Husband  and  Wife.  712 


fendant  knew,  or  with  reasonable  diligence  might! 
have  known,  to  be  untrue,  the  decree  would  be 
with  costs.     Ib. 

Legitimacy  of  Children.] — A.,  a  Scotchman, 
married  in  Scotland  and  went  abroad;  his  wife 
cohabited  with  C.,  and  had  children  by  him.  To 
make  such  children  legitimate,  it  was  held  neces- 
sary, for  those  who  asserted  their  legitimacy,  to 
prove  either  a  legal  origin  of  the  cohabitation,  or 
a  change  in  the  nature  of  it  after  the  death  of  A. 
had  become  known  to  all  the  parties.  The  mere 
fact  that  C.  and  the  woman  continued  to  live  to- 
gether was  not  sufficient  for  that  purpose.  Under 
such  circumstances  the  children  were  held  ille- 
gitimate, though  born  after  the  date  of  A.'s  death. 
Lapsley  v.  Grierson,  1  H.  L.  Ca.  498. 

Quaere,  C.  and  B.  live  together  as  man  and  wife, 
in  the  bona  fide  belief  that  A.,  to  whom  B.  had 
been  lawfully  married,  was  dead  ;  in  fact,  he  was 
alive  :  will  his  subsequent  death,  during  the  con- 
tinuance of  their  cohabitation,  confer  on  it,  accord- 
ing to  the  law  of  Scotland,  the  character  of  a  legal 
marriage  ?  Ib. 

The  illegitimacy  of  a  child  born  of  a  married 
woman  is  established,  beyond  all  dispute,  by  evi- 
dence of  her  living  in  adultery  at  the  time  when 
the  child  was  begotten,  and  of  her  husband  then 
residing  in  .another  part  of  the  kingdom,  so  as  to 
make  access  impossible.  Saye  and  Sele  (Barony 
of),  1  H.  L.  Ca.  507. 

Divorce.] — The  wife's  general  bad  conduct  ad- 
mitted as  an  excuse  for  the  husband  omitting  to 
bring  an  action  against  the  adulterer.  Brooks' 
Divorce  Bill,  1  H.  L.  Ca.  159. 

A  lapse  of  eight  years  from  the  discovery  of  the 
wife's  adultery  till  the  petition  for  a  divorce  was 
presented,  sufficiently  accounted  for  by  the  hus- 
band's inability  to  bear  the  expenses  of  a  divorce 
bill.  Ib. 

The  enforcement  of  the  standing  order  of  the 
House,  requiring  the  petitioner  in  a  divorce  bill 
to  present  himself  for  examination  at  the  bar,  may 
be  dispensed  with  on  account  of  the  state  of  his 
health.  Heneage's  Divorce  Bill,  1  H.  L.  Ca.  496. 

The  acceptance,  by  the  petitioner  in  a  divorce 
bill,  of  an  offer  of  a  certain  sum  upon  a  writ  of  in- 
quiry to  assess  the  damages,  after  judgment  by 
default  in  an  action  of  crim.  con.  against  the  wife's 
paramour:  — Held,  under  the  circumstances,  not 
to  be  a  bar  to  the  bill.  Ib. 

See,  also,  Chippendales  Divorce  Bill,  1  H.  L. 
Ca.  497,  n. 

Practice — Petitioning  for  Divorce  in  forma  Pau- 
peris.] — Chippendales  Divorce  Bill.  1  H.  L.  Ca. 
497,  n. 

Criminal  Conversation.] — In  trespass  for  crim. 
con.  the  Court  permitted  defendant  to  plead  not 
guilty,  and  also,  valeat  quantum,  that  before  and 
at  the  time  of  ttie  trespass,  plaintiff  had  relin- 
quished and  renounced  the  comfort  and  fellowship 
of  his  wife,  and  had  finally  separated  himself  by 
deed  from  her,  and  was  living  apart  from  her. 
Harvey  v.  Watson,  1  Man.  &  G.  644. 

Marriage  Settlement.]  — By  lease  and  release  by 

way  of  marriage  settlement,  lands,  the  inheritance 

of  the  wife,  were  conveyed  by  her  to  trustees  and 

their  heirs,  to  the  use  of  the  wife  and  her  assigns 

until  the  marriage  ;  and,  from  the  solemnization 

the  marriage,   in    trust   for  the  wife  and  her 

ssigns  during  her  life  for  her  own  sole  and  sepa- 

e  use,  independent  of  the  debts,  control,  or 


engagements  of  the  husband  ;  and,  from  her  de- 
cease, to  the  use  of  the  husband,  his  heirs  and 
assigns: — Held,  that  the  trustees  did  not  take  the 
legal  estate  during  the  life  of  the  wife,  but  that 
the  use  was  executed  in  her,  notwithstanding  the 
words  "  to  her  own  sole  and  separate  use."  Wil- 
liams v.  Waters,  14  Mee.  &  W.  166. 

A  money  fund  was  vested  in  trustees,  upon 
trust,  to  permit  the  intended  wife  during  the  joint 
lives  of  herself  and  her  intended  husband  to  take 
the  interest  thereof  for  her  separate  use  ;  and  after 
the  decease  of  the  husband,  in  trust,  for  the  wife 
and  her  assigns  during  her  life,  in  case  she  should 
survive  him  ;  and  after  the  decease  of  the  wife, 
as  to  one  moiety  of  the  property,  upon  trust,  for 
the  sole  and  absolute  use  of  the  wife,  to  be  dis- 
posed of  by  her  in  such  manner  as  she  might  by 
deed  or  will,  notwithstanding  her  coverture,  ap- 
point; and  in  default  of  any  such  appointment, 
upon  trust  as  therein  mentioned.  The  wife  cannot 
during  the  coverture  make  an  absolute  disposition 
of  the  moiety  of  the  trust  fund.  Nixon  v.  Nixon, 
2  Jones  &  Lat.  416. 

Quaere,  whether  an  ante-nuptial  contract,  where- 
by the  intended  husband  agreed  to  secure  to  the 
intended  wife  an  annuity  for  her  separate  main- 
tenance in  the  event  of  his  death,  or  any  separa- 
tion taking  place  between  them  during  their  lives, 
is  void;  and  if  not,  whether  such  contract  is  valid 
so  far  as  it  is  intended  to  secure  an  annuity  to  the 
wife  in  case  of  a  separation  or  divorce  for  any 
cause;  or  whether  it  is  valid  to  the  extent  of 
securing  the  annuity  to  the  wife  in  case  of  de- 
sertion by  the  husband,  or  divorce,  without  mis- 
conduct on  the  part  of  the  wife ;  or  whether  it  is 
valid  only  to  the  extent  of  securing  the  annuity  to 
the  wife  in  the  event  of  her  surviving  the  husband. 
Cocksedge  v.  Cocksedge,  5  Hare,  397.  See  Green 
v.  Green,  Id.  399,  n.  (h). 

By  an  indenture,  made  in  contemplation  of  the 
marriage  of  A.  and  B.,  certain  leasehold  property 
belonging  to  B.,  the  intended  wife,  was  conveyed 
to  trustees  on  certain  trusts ;  and  the  trusts  of  a 
sum  of  stock,  also  belonging  to  B.,  which  had 
been  transferred  into  the  names  of  the  trustees, 
were  declared.  The  marriage  did  not  take  effect, 
and  soon  after  the  date  of  the  indenture  B.  mar- 
ried C.  In  a  suit  instituted  by  C.  and  B.  against 
the  trustees,  it  was  ordered  that  the  leasehold 
property  should  be  conveyed  to  C.,  and  the  stock 
transferred  into  his  name.  Thomas  v.  Brennan, 
11  Jur.  95— V.  C.  B. 

Parol  agreement  prior  to  a  marriage  between 
the  intended  husband  and  wife,  that  certain  fix- 
tures and  furniture,  the  property  of  the  lady, 
should  be  omitted  from  the  settlement  on  the 
ground  of  the  increased  expense  which  would  be 
occasioned  by  the  length  of  the  deed,  but  that  the 
wife's  title  to  the  enjoyment  thereof,  during  her  life, 
should  be  the  same  in  every  respect  as  if  they  had 
been  included  in  the  settlement: — Held,  no  bar 
to  the  assertion  by  the  husband  after  the  marriage 
of  his  right  to  the  chattels  jure  mariti.  Shnmons 
v.  Simmons,  12  Jur.  8 — V.  C.  W. 

But,  semble,  the  marital  right  cannot  be  en- 
forced during  the  life  of  the  wife  where  the  hus- 
band has  allowed  the  trustees  to  deal  with  the 
chattels  as  if  they  were  settled.  Ib. 

Marriage  Settlement — I.  Construction — 1.  Gene- 
rally.] — A  reversion  of  a  moiety  of  a  farm  was 
settled  on  a  marriage,  and  the  trustees  were  em- 
powered to  sell  it  when  in  possession ;  and  the  in- 
tended husband  and  wife  covenanted,  that,  if  they 
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should  thereafter  acquire  any  other  share  or  inte- 
rest in  the  farm,  they  would,  immediately  there- 
upon, convey  the  same  so  that  it  might  become 
vested  in  the  trustees  upon  the  trusts  and  subject 
to  the  powers  declared  of  the  settled  moiety. 
After  that  moiety  had  fallen  into  possession,  a 
moiety  of  the  other  moiety  descended  to  the  wife, 
not  in  possession,  but  subject  to  a  life-interest: — 
Held,  nevertheless,  that  it,  as  well  as  the  settled 
moiety,  were  saleable  under  the  power.  Giles  v. 
Homes,  15  Sim.  359. 

On  the  marriage  of  S.,  an  English  lady,  with  C., 
a  foreigner,  certain  reversionary  stock,  to  which 
the  wife  was  entitled,  was  settled  in  trust  for 
the  husband  and  wife  for  life,  and  then  for  their 
children,  with  trusts  over,  and  certain  reversionary 
real  estates  of  the  wife  were  conveyed  to  trustees 
to  sell,  and  the  proceeds  were  settled  in  the  same 
way  as  the  reversionary  stock.  And  the  settle- 
ment contained  a  declaration  by  the  parties  that 
all  real  and  personal  estate  which  should  come  to 
the  wife  during  coverture  should  be  settled  on  the 
same  trusts  as  were  declared  of  the  reversionary 
stock;  and  the  husband  covenanted  to  do  all  acts, 
either  alone  or  with  the  concurrence  of  the  wife, 
necessary  for  so  settling  such  property.  The  hus- 
band continued  to  be  an  alien,  and  two  of  the 
children  of  the  marriage  were  aliens  born,  and  the 
others  English  born.  Certain  real  estates  came 
to  the  wife  during  coverture  by  descent : — Held, 
that  they  were  bound  by  the  trusts  of  the  settle- 
ment declared  concerning  the  reversionary  stock  ; 
and  that  as  a  settlement  in  specie  would  defeat 
the  common  object  of  the  parties,  by  giving  inte- 
rests to  the  husband  and  foreign-born  children  in 
land,  which  they  could  not  hold,  the  property 
ought  first  to  be  sold  and  the  purchase-money  set- 
tled. Masters  v.  De  Croismare  (Marquis),  12  Jur. 
762;  17  L.  J.,  Chanc.,  466— R. 

2.  Restraint  of  Anticipation.]  — By  a  marriage  set- 
tlement, after  reciting  that  the  lady  was  entitled 
to  real  and  personal  property,  and  that  it  had 
been  agreed  that  she  should  settle  it,  and  also  all 
other  property  to  which  she  might  become  entitled 
during  the  coverture,  upon  the  trusts  thereinafter 
mentioned ;  all  her  then  property  was  vested  in 
trustees,  in  trust,  during  her  life,  to  pay  and  apply 
the  income  to  such  person  or  persons  as  she  from 
time  to  time  by  any  writing  or  writings  signed  by 
her  should  appoint,  and,  in  default  of  such  ap- 
pointment, to  her  for  her  separate  use,  and  after 
her  death  to  pay  5001.  a  year  to  her  husband  for 
his  life.  And  the  settlement  declared,  that,  sub- 
ject to  those  trusts,  all  the  trust-property,  and  all 
the  annual  produce  of  it  which  might  remain  unap- 
plied at  her  death,  should  remain  upon  the  trusts 
thereinafter  mentioned,  none  of  which  were  for 
the  benefit  of  her  husband.  The  trustees  received 
the  income  of  the  settled  property,  and,  with  the 
lady's  privity  and  acquiescence,  paid  it  into  a 
bank  in  their  own  names,  and  made  remittances 
to  her  from  time  to  time,  as  she  required  money. 
She  and  her  husband  separated  soon  after  their 
marriage,  and  she  died  in  his  lifetime.  At  her 
death  888J.  were  in  her  house,  and  a  balance  of 
2049/.,  arisen  from  the  income  of  the  settled  pro- 
perty received  by  the  trustees,  was  standing  to 
their  credit  in  the  books  of  the  bank: — Held,  that 
the  husband  was  entitled  to  the  8S8/.,  but  that  the 
2049/,  were  subject  to  the  ultimate  trusts  of  the 
settlement,  as  being  annual  produce  remaining 
unapplied  at  the  wife's  death.  Johnstone  v.  Lumb, 
15  Sim.  308. 

A  marriage  settlement  directed  the   trustees, 


during  the  lady's  life,  to  receive  the  income  of 
the  settled  property  when  and  as  often  as  the 
same  should  become  due,  and  to  pay  it  to  such 
person  or  persons  as  she  might  from  time  to  time 
appoint,  or  to  permit  her  to  receive  it  for  her 
separate  use  ;  and  it  declared  that  her  receipts, 
or  the  receipts  of  any  person  or  persons  to  whom 
she  might  appoint  the  same  after  it  should  become 
due,  should  be  valid  discharges  for  it: — Held, 
that  the  lady  was  restrained  from  anticipating  the 
income  provided  for  her.  Field  v.  Evans,  15  Sim. 
375. 

II.  Revocation  of.] — Whether,  after  the  execu- 
tion of  a  marriage  settlement,  which  is  not  execu- 
tory, the  husband  and  wife  have  power  before  the 
solemnization  of  the  marriage  to  revoke  it,  quaere. 
Page  v.Horne,  9  Beav.  570;  see  also  12  Jur.  340; 
17  L.  J.,  Chanc.,  200. 

On  the  14th  of  March,  in  contemplation  of  a 
marriage,  a  mortgage  in  fee  was  conveyed  to 
trustees  on  certain  trusts  for  the  intended  wife, 
husband,  and  the  issue  of  the  intended  marriage. 
On  the  27th  of  March,  the  husband  and  wife  re- 
voked it.  Upon  a  bill  by  the  husband,  claiming 
the  mortgage  jure  mariti  the  Court  referred  it  to 
the  Master  to  inquire  under  what  circumstances 
the  revocation  had  been  executed.  Ib. 

III.  Marriage  Settlement  under  Act  4  Geo.  4, 
c.  76.] — The  Marriage  Act,  4  Geo.  4,  c.  76,  pro- 
vides for  taking  from  the  offending  party  all  pro- 
perty which  the  law,  by  force  of  the  marriage,  con- 
fers on  such  party,  and  then  directs  that  such  pro- 
perty shall  be  so  settled  as  to  prevent  the  offend- 
ing party  deriving  any  benefit  from  it,  to  the  injury 
of  the  other  parties,  viz.  the  innocent  party  and  the 
issue   of    the    marriage.     Upon   this   principle   a 
power  of  disposition  by  the  wife  (the  husband  being 
the  offending  party)   was  inserted  in  a  settlement 
under  the  act,  such  power  appearingadvantageous 
to  the  wife,  and  being  so  limited  as  not  to  affect 
the  interest  of  the  issue  of  the  marriage.    Attor- 
ney-General v.  Lucas,  12  Jur.  1011 — C. 

IV.  Marriage  Settlement  made  in  Pursuance  of 
Articles.] — T.  H.  S.  died  intestate  as  to  his  real 
estate,  and  indebted  to  an  amount  exceeding  his 
personal    estate.     Shortly    after    his   death,    his 
daughter  and  heiress-at-law  married,  while  still  a 
minor,  and  previously  to  the  marriage  she  and  her 
intended   husband    executed  certain    articles,    by 
which  the  real   estates  descended  were  settled  to 
uses  for  the  benefit  of  herself  and  husband,  and  the 
children  of  the  marriage.     The  articles  contained 
a  proviso,  that  the  parties  thereto  might  at  any 
time  within   six  months    after  the   infant  should 
attain  her  majority,  and  before  or  at  the  execution 
of  the  settlement,  vary  or  alter  all  or  any  of  the 
limitations  thereby  agreed  to  be  made,  and  also  to 
insert  in  such  settlement  a   power  of  revocation. 
The    marriage    took    effect,    and,   more    than    six 
months  after  the    infant  had    attained  her  age  of 
twenty-one  years,  a  settlement,  dated  in  May,  1840, 
was  executed,  purporting  to  be  made  in  pursuance 
of  the  articles,  and  containing  a  power  of  revoca- 
tion.    Two  days  afterwards  the  power  was  exer- 
cised by  deed  providing  for  payment  of  the  in- 
testate's debts.     Some  sales  were  made  under  this 
deed,  but  on  one  of  the  purchasers  objecting  that 
the  settlement,  as  it  was  executed    more  than  six 
months  after  the  infant  attained  twenty-one,  ought 
not  to  have  contained  a  power  of  revocation,  a  suit 
was  instituted  to  settle  the  point  by  a  child  of  the 
marriaue  after  the  death  of  her  mother.     By  the 
decree  in  that  suit,  it  was  held,  that,  as  between 
the  parties  then  before  the  Court,  (no  creditor  being 
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a  party),  the  settlement  made  after  the  marriage 
was  invalid,  and  that  the  trustees  thereof  held  the 
trust-property  upon  the  trusts  of  the  articles: — 
Held,  in  a  suit  instituted  by  a  creditor  of  the  in- 
testate to  render  the  estates  comprised  in  the 
articles  available  for  payment  of  the  intestate's 
debts,  that  those  estates  were  still  assets  for  that 
purpose.  Pimm  v.  Insall,  12  Jur.  577;  17  L.  J., 
Chanc.,  374— V.  C.  W. 

Separation  Deeds.] — What  amounts  to  evidence 
of  payment  of  annuity  covenanted  by  the  husband 
to  be  paid  to  the  wife.  Bostock  v.  Hume,  7  Man. 
&G.  893;  Dig.  1845,  91. 

By  deed  of  separation  the  husband  agreed  to  pay 
an  annuity  to  a  trustee  for  the  use  of  the  wife. 
The  annuity  being  in  arrear,  and  the  trustee  re- 
fusing upon  indemnity  to  sue  the  husband,  an 
action  was  commenced  in  the  trustee's  name,  but 
without  his  authority,  for  the  recovery  thereof. 
Under  the  circumstances,  the  Court  refused  to  stay 
proceedings  at  the  instance  of  the  defendant.  An- 
ster  v.  Holland,  1  B.  C.  Rep.  104;  15  Law  J.,  N. 
S.,  Q.  B.,  229;  10  Jur.  786— Coleridge. 

Semble,  that  a  covenant  before  marriage,  that, 
in  case  of  any  separation  taking  place  between  the 
husband  and  wife,  the  husband  shall  make  a  cer- 
tain provision  for  his  wife,  is  void.  Cocksedge  v. 
Cocksedge,  14  Sim.  244. 

Twenty  years  after  the  marriage  of  A.  and  B., 
and  when  they  had  three  children  living,  a  deed 
of  arrangement  was  executed  by  them  respectively, 
by  which  B.,  the  wife,  was  to  have  paid  to  her 
annually  out  of  A.'s  estate,  conveyed  to  trustees, 
certain  pin  money,  and  also  a  sum  of  money  as  the 
means  of  maintaining  an  establishment  which  was 
to  be  for  her  separate  use,  independent  of  A.;  and 
so  much  thereof  as  B.  should  desire  to  expend  was 
to  be  applied  by  her  in  a  particular  manner,  leav- 
ing the  remainder  of  it  (if  any)  for  A.  The  esta- 
blishment was  to  be  for  B.,  and  for  the  accommo- 
dation of  her  children,  enabling  her  husband  to 
partake  of  it.  Previously  to  the  execution  of  the 
deed,  a  suit  had  been  instituted  by  B.,  for  a  divorce 
from  A.,  for  cruelty,  arid  the  same  was  pending  at 
the  date  of  the  deed.  The  discontinuance  of  the 
suit,  the  prevention  of  disputes,  and  the  waiver 
by  B.  against  A.  of  other  proceedings  then  in  con- 
templation for  the  purpose  of  obtaining  a  proper 
provision  for  B.  and  her  children,  were  the  con- 
siderations for  the  deed.  A.  was  entitled  to  estates 
yielding  an  income  exceeeding  the  amount  of  that 
granted  to  the  trustees  in  favour  of  B.: — Held,  on 
demurrer  filed  by  A.  to  the  bill  of  B.  to  enforce 
the  trusts  of  the  deed,  that  the  same  was  not  an 
illegal  deed,  and  was  capable  of  being  enforced  in 
a  court  of  equity.  Jodrell  v.  Jodrell,  15  Law  J 
N.  S.,  M.  R.,  17. 

Husband  and  wife,  who  were  separated,  entered 
into  an  agreement  in  writing,  providing  for  their 
living  together  again,  and  stipulating  that,  in  the 
event  of  a  future  separation  for  a  particular  cause, 
the  wife  should  receive  the  income  of  her  own  for- 
tune, which  her  husband  was  entitled  to  receive, 
and  that  her  mother  should  indemnify  him  against 
her  debts.  Quccre,  whether  such  an  agreement 
would  be  valid.  Vandergucht  v.  De  Blaquiere*  5 
Myl.  &  Cr.  229. 

Articles  of  separation  decreed  to  be  specifically 
performed.  A  covenant  to  indemnify  the  husband 
against  his  wife's  debts  is  not  the  only  considera- 
lon  that  will  support  such  articles :  a  covenant  to 
put  an  end  to  a  suit  against  the  husband  in  the 
i-cclesiastical  Court,  or  to  pay  him  an  annuity,  or 


to  pay  his  existing  debts,  is  sufficient.  Wilson  v. 
Wilson,  14  Sim.  405;  9  Jur.  148;  14  Law  J., 
Chanc.,  204. 

Mistake  in  articles  of  separation  corrected,  on 
the  ground  of  inconsistency  with  other  parts  of 
the  articles.  S.  C.,  11  Jur.  340— V.  C.  E. 

Form  of  covenants  (in  deed  of  separation)  to 
permit  the  parties  to  live  separate  and  apart.  Ib. 

Quaere,  whether  in  a  deed  of  separation  there 
should  be  a  proviso  to  put  an  end  to  the  convey- 
ance of  real  estates  to  the  trustees  upon  a  future 
reconciliation  ?  Ib. 

Semble,  it  is  not  necessary  to  have  such  a  pro- 
viso as  regards  the  covenants  and  stipulations.  Ib. 

Upon  a  separation  between  A.  and  B.,  (husband 
and  wife),  a  deed  was  executed,  making  a  provision 
for  the  wife,  and  all  and  every  the  children  of 
A.  by  B.  who  should  attain  twenty-one.  A  recon- 
ciliation took  place,  and  another  child  was  born  : 
— Held,  upon  the  construction  of  the  deed,  that 
such  last-mentioned  child  did  not  participate  in 
the  provision.  Hulme  v  Chitty,  9  Beav.  437. 

Articles  of  separation  between  John  Wright 
Henniker  Wilson,  and  Mary  Wright  Henniker 
Wilson,  his  wife,  provided  that  all  the  rents,  taxes, 
and  other  outgoings  in  respect  of  certain  estates, 
which  were  originally  the  property  of  the  latter, 
should  be  paid  by  the  former  up  to  a  day  named, 
and  that,  after  that  day,  they  should  be  paid  by 
Mary  Wright  Henniker  Wilson,  and  that  John 
Wright  Henniker  Wilson  should  be  indemnified 
therefrom,  and  from  all  the  present  debts  and  lia- 
bilities of  the  said  John  Wright  Henniker  Wilson : 
— Held,  that  as  the  words  in  Italics  made  the 
clause  inconsistent  with  and  repugnant  to  itself, 
they  ought  to  be  disregarded.  Wilson  v.  Wilson, 
15  Sim.  487;  11  Jur.  340. 

In  a  separation-deed  the  husband  covenanted  to 
pay  an  annuity  during  his  life  to  the  wife  for  the 
support  of  herself  and  her  infant  child  C.  J.,  and 
that  he  would  by  deed  or  will  secure  for  her  after 
his  decease  an  annuity  of  301.  He  further  cove- 
nanted that  he  would  support  all  the  children, 
that  was  to  say,  (naming  four  other  children),  ex- 
cept C.  J.,  "and  should  and  would,  by  his  last 
will  or  otherwise,  make  a  proper  and  sufficient 
provision  for  all  the  said  children  after  his  de- 
cease." The  husband  died  without  having  made 
any  provision  for  C.  J.;  and  by  his  will,  after  be- 
queathing two  annuities,  gave  all  the  residue  of 
his  property  to  trustees,  for  his  other  children 
equally  : — Held,  that  C.  J.  was  entitled  to  the 
benefit  of  the  covenant.  Swift  v.  Grazebrook, 
12  Jur.  87— V.  C.  E. 

The  Master,  by  his  report,  found  that  C.  J.  was 
entitled  to  an  equal  share  with  the  other  children  ; 
and  that  one-fifth  of  the  residue  of  the  testator's 
estate  would  be  a  proper  and  sufficient  provision 
for  C.  J.  in  satisfaction  of  the  covenant: — Held, 
allowing  an  exception  to  the  Master's  report,  that 
the  Master  ought  to  have  taken  into  his  consi- 
deration what  property  the  testator  had  at  the 
date  of  the  covenant,  how  he  had  maintained  his 
four  other  children,  and  the  circumstances  in 
which  C.  J.  had  been  maintained.  Ib. 

Specific  Performance  of.] — Specific  performance 
decreed  of  articles  of  separation.  Wilson  v.  Wil- 
son, 12  Jur.  467 — H.  L. 

A  covenant  to  indemnify  the  husband  against 
his  wife's  debts  is  not  the  only  consideration  that 
will  support  such  articles.  The  compromise  of  a 
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suit  in  the  ecclesiastical  court  for  divorce  or  nul- 
lity of  marriage  will  be  a  good  consideration.     J&. 

The  Court  will,  in  such  a  case,  grant  an  injunc- 
tion to  prevent  the  husband  from  making  use,  for 
purposes  hostile  to  his  wife,  of  a  suit  instituted 
by  her  in  the  ecclesiastical  court,  and  the  staying 
of  which  suit  formed  one  of  the  considerations 
supporting  the  articles  of  separation.  Ib. 

Agreements  between  Husband  and  Wife.] — A 
wife  having  instituted  a  suit  against  her  husband 
for  a  divorce,  an  arrangement  was  come  to,  and 
the  husband  executed  a  deed,  by  which  he  as- 
signed a  house  to  trustees  to  permit  the  wife  to 
enjoy  it  and  accommodate  herself  and  children; 
and  an  income  of  4000/.  a  year  was  also  provided 
for  her  separate  use,  to  keep  up  the  establishment 
for  herself  and  children,  "  upon  such  a  scale  and 
regulated  in  such  a  manner  as  she  should  think 
fit,"  and  the  surplus  was  to  be  repaid  to  the  hus- 
band. The  deed  provided,  that,  so  long  as  the 
husband  should  be  desirous  to  reside  in  the  house 
"  and  to  conform  to  the  spirit  and  intention  of 
the  deed,  and  to  partake  of  the  benefit  of  the 
establishment  to  be  kept  up  therein  by  the  wife, 
he  should  be  at  liberty  so  to  do."  The  suit  was 
discontinued,  and  the  husband  partook  of  the  es- 
tablishment:— Held,  first,  that  the  deed  was  not 
void  on  any  ground  of  public  policy  ;  secondly, 
that,  being  a  family  arrangement  and  a  compro- 
mise of  disputed  rights,  there  was  a  sufficient 
consideration;  thirdly,  that  it  was  not  void  for 
uncertainty;  fourthly,  that  the  Court  could  en- 
force its  due  performance,  both  by  the  wife  and 
the  husband  ;  and  a  demurrer  by  the  husband  on 
those  several  grounds  was  therefore  overruled. 
Jodrell  v.  Jodrell,  9  Bea.  45;  15  Law  J.}  Chanc., 
17— R. 

An  agreement  to  put  an  end  to  a  suit  for  nullity 
of  marriage  on  the  ground  of  impotency  is  not 
contrary  to  public  policy.  Wilson  v.  Wilson, 
14  Sim.  405;  9  Jur.  148;  14  Law  J.,  Chanc.,  204 
—V.  C.  E. 

Wife's  Property — Generally, .] — There  must  be 
the  consent  of  the  married  woman  previously  to 
an  order  that  funds  belonging  to  her,  although 
not  in  court,  shall  be  transferred  to  the  trustees 
of  a  voluntary  settlement.  Henry  v.  Ogle,  1  Coop. 
447— V.  C.  E. 

Settlement  of.]  — Husband  and  wife  agreed  to 
refer  it  to  the  Master  to  approve  of  a  proper  set- 
tlement to  be  executed  of  a  sum  of  1500Z.,  money 
in  court,  the  property  of  the  wife.  The  Court 
would  not  adopt  a  settlement  whereby  30Z.  per 
annum  was  given  to  the  separate  use  of  the  wife 
for  her  life;  it  appearing  that  the  husband  and 
wife  lived  together,  and  that  he  maintained  her 
suitably;  but  the  Master  having  approved  of  a 
clause  giving  the  principal  of  the  money,  in  the 
event  of  their  being  no  children,  to  the  husband 
and  wife,  moictively,  the  Court  would  not  alter 
that  provision.  Harpur  v.  Ball,  2  Jones  &  Lat.  599. 

Pin  Money.] — There  is  annexed  to  wife's  pin 
money  an  implied  duty  of  applying  it  towards  her 
personal  dress,  decoration,  and  ornament.  Jodrell 
v.  Jodrell,  9  Bea.  45;  15  Law  J.,  Chanc.,  17. 

Wife's  Separate  Property.]  —The  Court  refused 
to  allow  an  affidavit  and  notarial  certificate  of  an 
acknowledgment  to  be  filed  under  3  &  4  Will.  4, 
c.  74,  s.  85,  the  affidavit  purporting  to  be  sworn 
before  one  G.,a  commissioner  for  taking  affidavits 
in  the  Court  of  Queen's  Bench,  Canada  West,  and 
the  notary  certifying  him  to  be  a  commissioner  of 


that  court,  and,  as  such,  qualified  to  administer 
oaths.     In  re  Street,  2  C.  B.  364. 

The  Court  allowed  an  acknowledgment  to  be 
received  and  filed  under  3  &  4  Will.  4,  c.  74,  s.  85, 
where  the  affidavit  verifying  the  same  was  sworn 
before  "  The  Provisional  British  Consul  for  the  So- 
ciety Islands,"  it  appearing  that  there  was  no  no- 
tary or  any  other  official  person  before  whom  it 
could  have  been  sworn  within  many  hundred 
miles.  In  re  Darling,  2  C.  B.  347. 

It  is  no  objection  to  the  issuing  of  a  commission 
to  take  the  acknowledgment  of  a  feme  covert 
resident  beyond  seas  under  3  &  4  Will.  4,  c.  74, 
s.  83,  that  her  Christian  name  is  unknown ;  but 
when  the  commission  is  returned,  the  Court  will 
require  strict  proof  of  her  identity.  In  re  Atherton, 
3  Dowl.  &  L.  26. 

A  court  of  equity  will  give  effect  during  cover- 
ture to  a  clause  in  restraint  of  alienation,  annexing 
a  gift  to  a  married  woman  for  her  separate  use, 
whether  the  subject  of  the  gift  be  real  or  personal 
estate,  or  whether  it  be  in  fee  or  only  for  life. 
Baggett  v.  Meux,  1  Phil.  627;  15  Law  J.,  N.  S., 
262. 

A  testator  bequeathed  certain  property  to  trus- 
tees, upon  trust,  from  time  to  time  during  the 
life  of  S.  B.,  (a  married  woman),  to  pay  the  clear 
rents,  interest,  dividends,  &c.  unto  such  person  or 
persons,  for  such  intents  and  purposes,  &c.,  as  the 
said  S.  B.,  by  any  writing,  &c.,  should  appoint, 
but  not  by  way  of  assignment  or  other  anticipa- 
tion ;  and,  in  default  of  appointment,  into  her 
proper  hands,  for  her  sole  and  separate  use :  the 
receipts  of  S.  B.,  or  her  appointees,  to  be  good  dis- 
charges to  the  trustees:  —  Held,  (reversing  the 
judgment  of  the  Vice-Chancellor  of  England),  that 
the  general  limitation  in  default  of  appointment 
did  not  enable  S.  B.  to  anticipate;  and  that  the 
case  did  not  depend  on  the  form  of  the  receipt 
clause.  Brown  v.  Bamford,  10  Jur.  447. 

Property  was  held  in  trust  to  pay  the  dividends 
to  such  person  as  a  married  woman  should,  but 
not  by  way  of  anticipation,  appoint,  and,  in  de- 
fault of  appointment,  to  her  for  her  separate  use; 
and  it  was  declared  that  the  receipts  of  her,  or 
her  appointee,  should  be  good  discharges: — Held, 
that  she  could  not,  by  anticipation,  charge  the 
dividends  not  accrued  due.  Harnett  v.  Macdou- 
gall,  8  Beav.  187. 

A  testator  in  Scotland  gave  all  his  property  to 
trustees  ;  first,  to  pay  his  debts  ;  secondly,  to  pay 
Mrs.  R.  (a  married  woman),  so  much  of  the  annual 
proceeds  as  they  might  deem  necessary  for  the 
support  of  her  and  family  during  her  life,  declaring 
the  same  to  be  alimentary  and  exclusive  of  her 
husband,  and  not  to  be  attachable  nor  assignable, 
nor  subject  to  any  deeds  or  debts  of  her  or  her 
husband.  The  acting  trustee,  with  the  consent 
of  Mrs.  R.,  assigned  to  her  alimentary  creditor 
the  rents  of  the  trust  property;  first,  to  pay  debts 
affecting  it;  secondly,  to  pay  part  of  the  rents  to 
Mrs.  R.  for  aliment;  thirdly,  to  apply  the  residue 
in  payment  of  the  debts  due  to  the  assignee  : — 
Held,  that  the  assignment  was  void  on  three 
grounds,  viz. — first,  it  was  not  competent  to  the 
trustee  to  substitute  another  person  for  himself  in 
the  trust,  which  was  the  effect  of  the  assignment. 
Second,  the  rule  of  law  in  Scotland,  requiring  the 
concurrence  of  the  husband  in  the  wile's  deed, 
could  not  be  dispensed  with  by  his  absence  abroad 
for  a  time,  for  a  temporary  purpose  only.  Thirdly, 
the  assignment  was  void,  as  it  violated  the  ex- 
press prohibition  against  alienation.  *  — '  :-  'k;~ 


And  in  this 
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respect  the  law  in  Scotland  is  the  same  as  in 
England.  Rennie  v.  Ritchie,  12  Cl.  &  Fin.  204— 
H.  L.,  1845. 

A  married  lady  became  entitled  to  an  estate  for 
her  separate  use,  under  her  grandfather's  will, 
and  she  and  her  husband  joined  in  appointing  a 
person  to  receive  the  rents  as  their  agent,  who, 
by  the  husband's  direction,  paid  them  to  an  ac- 
count opened  by  him  with  H.  &  Co.,  the  bankers 
of  his  wife's  family,  and  he  drew  cheques  on  H. 
&  Co.  for  sums,  some  of  which  he  applied  for  his 
own  purposes,  and  the  rest  to  keep  down  the  in- 
terest of  incumbrances  on  his  estate.  At  the  hus- 
band's death,  a  large  balance  remained  in  the 
hands  of  H.  &  Co.,  which  they  transferred  to  the 
account  of  his  executors ;  and  his  wife,  who  was 
his  sole  executrix,  drew  on  H.  &  Co.  in  that 
character,  and  died  about  ten  months  after  her 
husband  :— Held,  that  the  balance  belonged  not 
to  her,  but  to  her  husband's  estate.  Beresford  v. 
Armagh,  (Archbishop),  13  Sim.  643. 

Upon  a  motion  on  the  part  of  a  married  woman 
under  the  3  &  4  Will.  4,  c.  74,  s.  91,  to  convey 
her  interest  in  property  without  the  concurrence 
of  her  husband,  on  the  ground  that  he  is  of  un- 
sound mind,  the  affidavit  must  show  in  distinct 
terms,  or  by  necessary  inference,  that  the  husband 
is  lunatic  at  the  time  of  the  application.  In  re 
Turner,  3  C.  B.  166. 

The  Court  will  not  sanction  a  particular  form 
of  conveyance  by  a  married  woman  under  the  3 
&  4  Will.  4,  c.  74,  s.  91.  In  re  Woodall,  3  C. 
B.639. 

Where  the  certificate  of  the  acknowledgment 
of  a  married  woman  under  3  &  4  Will.  4,  c.  74, 
stated,  that  "she  freely  and  voluntarily  consent- 
ed" to  a  deed,  and  the  affidavit  of  the  commis- 
sioner stated  she  consented  to  it  on  condition  of  a 
provision  being  made  for  her  by  her  husband's 
will,  and  which  had  been  made,  and  which  she 
stated  she  knew  to  be  revocable,  the  Court  con- 
sidering the  certificate  and  affidavit  to  be  contra- 
dictory, refused  to  order  the  officer  to  file  them. 
In  re  Dixon,  16  Law  J.,  C.  P.,  231. 

A  married  woman,  one  of  the  trustees  for  sale 
of  freehold  property,  made  application  under  the 
91st  section  of  3  &  4  Will.  4,  c.  74,  that  the  con- 
currence of  her  husband  to  the  conveyance  might 
be  dispensed  with.  The  husband  was  a  seaman 
in  the  British  navy  on  a  foreign  station,  she  had 
not  heard  from  him  for  two  years,  and  the  affi- 
davits stated  she  believed  he  would  never  return: 
— Held,  that  the  facts  were  insufficient  to  warrant 
the  application.  In  re  Smith,  16  Law  J.,  C.  P., 
312. 

Trustees  of  money  bequeathed  to  the  separate 
use  of  the  wife  acknowledged,  by  letter,  that  they 
held  a  sum  due  as  interest,  ready  to  be  paid  to  the 
wife  upon  her  own  receipt  and  execution  of  a 
trust  deed,  prepared  by  order  of  the  Court  o) 
Chancery  : — Held,  that,  though  they  had  no  right 
to  require  execution  of  the  deed,  an  action  would 
not  lie  against  them  for  money  had  and  received, 
or  upon  an  account  stated,  until  the  wife's  receipi 
was  produced.  Bond  v.  Nurse,  11  Jur.  655;  16 
Law  J.,  Q.  B.,  196. 

A  wife,  being  of  unsound  mind  and  in  confine- 
ment, and  her  husband  being  poor  and  unable  so 
to  maintain  her,  the  Court  ordered  that  the  surplus 
income  of  her  separate  property,  after  providing 
for  her  maintenance,  should  be  paid  to  the  hus 
band,  but  refused  to  apply  any  part  of  the  princi 


jal  fund  to  reimburse  the  husband  what  he  had 
dually  paid  for  her  past  maintenance.  Edwards 
:  Abrey,  2  Ph.  37;  10  Jur.  650. 

Quaere,  whether,  if  the  expenses  of  her  past 
maintenance  had  been   still  unpaid,  that  circum- 
tance  would  have  made  any  difference.     Ib. 

A.  T.,  having  a  life  interest  in  a  sum  of  stock 
landing  in  the  names  of  trustees,  and  being  a 
onee  of  a  power  enabling  her  to  appoint  to  the 
bjects  of  the  power  any  interest  she  might  think 
;roper,  by  deed  appointed  a  portion  of  the  stock 
o  A.  B.,  one  of  the  objects  of  the  power,  and  a 
nurried  woman,  absolutely  ;  and  by  the  same  deed 
he  assigned  her  life  interest  in  that  portion  of  the 
lock  to  A.  B.  absolutely  ;  and  it  was  also  thereby 
greed  and  declared,  that  the  said  A.  T.  and  A.  B. 
nd  her  husband  did  consent  and  direct,  that  the 
rustees  should  hold  the  sum  appointed  in  trust  for 
he  wife  for  her  life  to  her  separate  use,  then  in 
rust  for  the  husband  for  life,  and  then,  as  to  the 
apital,  in  trust  as  the  wife  should  appoint  among 
he  children  ;  and,  in  default  of  issue  of  the  mar- 
iage,  for  such  person  as  the  wife,  whether  covert 
jr  sole,  should  appoint.  The  husband  and  wife 
oined  in  assigning  her  life  interest  for  securing 
annuities,  and  he  afterwards  died,  leaving  her 
urviving  : — Held,  that  the  wife  took  a  separate 
estate  for  life  under  the  deed,  and  that  such  estate 
vas  bound  by  the  assignments.  Trollope  v.  Rout- 
edge,  11  Jur.  1002— V.  C.  B. 

The  mere  circumstance  of  business  being  done 
by  an  attorney  in  respect  of  the  separate  property 
of  a  married  woman,  vested  in  trustees,  is  insuffi- 
cient to  show  that  the  property  of  a  married  woman 
s  liable  directly  to  the  attorney  for  expenses  in- 
curred in  respect  of  that  property.  Callow  v. 
Howie,  11  Jur.  984— V.  C.  B. 

Wife's  Property.— \.  Generally.}  —The  husband 
takes  an  interest  in  lands  belonging  to  his  wife  in 
ee-simple,  which  he  may  convey  to  another  for 
the  joint  lives  of  himself  and  his  wife.     Robertson 
v.  Norris,  12  Jur.  556 ;  17  L.  J.,  Q.  B.,  201. 

Therefore,  in  covenant  on  a  lease  made  by  a 
person  who  had  afterwards  devised  to  the  wife, 
;he  issue  being,  whether  the  husband  did  grant  to 
Dlaintiff  the  reversion  of  and  in  the  demised  pre- 
mises:— Held,  that  an  indenture,  professed  to  be 
made  by  husband  and  wife,  but  not  executed  by 
her,  granting  to  plaintiff  the  reversion,  to  hold  to 
slaintiff  during  the  coverture  of  the  wife  with  the 
busband,  supported  the  issue.  Ib. 

To  a  bill  by  a  husband,  claiming,  in  his  marital 
right  against  his  wife  and  the  trustees  of  their 
marriage  settlement,  part  of  the  furniture  of  a 
house  which  was  let  furnished  at  an  entire  rent, 
the  whole  of  which  had,  from  the  time  of  the  mar- 
riage, been  received  by  the  wife  for  her  separate 
use,  and  seeking  to  have  the  rent  apportioned,  the 
answer  of  the  wife  set  up  a  parol  agreement,  by 
the  husband,  made  before  the  marriage,  that  the 
wife  should  possess  the  furniture  in  question  for 
her  separate  use,  although  it  was  not  included 
in  the  marriage  settlement : — He!d,  that  the  plain- 
tiff had  "no  equity  to  sustain  a  suit  for  an  account 
of  an  apportioned  part  of  the  past  rents.  Simmons 
v.  Simmons,  6  Hare,  352. 

That  the  plaintiff  had  no  equity  to  sustain  a  suit 
for  the  apportionment  of  the  rent  of  the  house  and 
furniture,  in  respect  of  his  alleged  interest  in  the 
latter,  unless  it  appeared  that  he  was  by  some  rea- 
son precluded  from  bringing  his  action  at  law  to 
recover  the  furniture  which  he  claimed;  and  that 
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the  plaintiff  not  having  shown  that  he  had  no 
remedy  at  law,  the  bill  must  be  dismissed.  Ib. 

Although  a  parol  agreement  before  marriage 
that  particular  chattels  of  the  wife  shall  be  pos- 
sessed by  her  for  her  separate  use  is  not  binding 
upon  the  husband,  yet,  if  the  agreement  be  acted 
upon,  by  the  chattels  being  placed  under  the  do- 
minion of  the  trustees,  and  treated  as  separate 
property,  the  agreement  may  be  made  effectual. 
Ib. 

2.  Separate  Property.] — The  Court  refused,  in 
1837,  to  dispense  with  the  concurrence  of  a  hus- 
band, under  the  3  &  4  Will.  4,  c.  74,  s.  91,  upon 
an  affidavit  merely  stating  that  he  entered  a  Go- 
vernment steamer  in  January,  1844,  and  that  the 
last  the  wife  had  heard  of  him  was,  that  in  Janu- 
ary, 1845,  he  was  on  board  another  Government 
steamer  at  New  Zealand  ;  and  that  she  believed 
it  was  his  intention  never  to  return.  Gilmore,  Ex 
parte,  3  C.  B.  967. 

An  acknowledgment  by  a  married  woman  was 
taken  before  commissioners  in  India,  pursuant  to 
the  provisions  of  3  &  4  Will.  4,  c.  74,  and  an  affi- 
davit to  that  effect  was  sworn  before  a  magistrate 
having  competent  authority.  A  person,  describing 
himself  as  Major-General,  certified  that  the  affida- 
vit had  been  so  sworn,  and  that  the  authority  was 
competent,  and  stated  that  there  was  no  notary  at 
the  place.  On  affidavits  of  the  General's  hand- 
writing and  rank,  the  Court  held  the  certificate 
sufficient.  Daly,  In  re,  17  L.  J.,  C.  P.,  1. 

The  certificate  of  acknowledgment  of  a  mar- 
ried woman  to  bar  her  dower,  taken  under  a  spe- 
cial commission,  was  verified  by  an  affidavit  writ- 
ten on  paper,  contrary  to  the  usual  practice  of  the 
court,  by  which  such  documents  are  required  to 
be  on  parchment: — Held,  that  the  affidavit  and 
other  documents  might  be  received  and  filed. 
Carr,  Ex parte,  17  L/J.,  C.  P.,  107. 

The  certificate  of  acknowledgment  of  a  deed  by  a 
married  woman  described  her  as  Mary,  the  reputed 

wife   of  A.,  otherwise   Mary  ,  spinster:   she 

was  similarly  described  in  the  deed.  The  Court 
directed  their  officer  to  receive  and  file  the  certi- 
ficate and  affidavit.  Anon.,  In  re,  17  L.  J.,  C.  P., 
110. 

It  is  not  necessary  to  state  in  a  certificate,  un- 
der 3  &  4  Will.  4,  c.  74,  s.  83,  the  specific  place 
at  which  the  acknowledgment  of  a  married  woman 
has  been  taken  ;  it  is  enough  if  the  deed  appear  to 
have  been  executed  within  the  terms  of  the  com- 
mission. Hutchinson,  Ex  parte,  17  L.  J.,  C.  P., 
111. 

A  British  consul  abroad  has  no  authority  per  se 
to  administer  oaths  verifying  the  documents  re- 
quired by  the  above  act;  but  if  a  public  notary  of 
the  foreign  country  certify,  that,  by  the  laws  of 
that  country,  the  British  consul  is  competent  to 
adminisister  oaths,  the  certificate  and  other  docu- 
ments sworn  before  him  will  be  received  by  the 
Court.  Ib. 

In  the  case  of  an  acknowledgment  taken  abroad, 
the  Court  will  not  dispense  with  an  affidavit  ol 
verification,  sworn  and  authenticated  according  to 
the  local  law,  unless  it  be  distinctly  shown  that 
great  inconvenience  would  result  from  a  strict  ad- 
herence to  the  ordinary  rule.  Crawford,  In  re, 
4  C.  B.  626. 

The  Court  refused  to  allow  a  certificate  of  ac- 
knowledgment by  a  feme  covert,  under  the  3  & 
Will.  4,  c.  74,  to  be  filed,  where  it  appeared  from 
her  answers  to  the  inquiry  of  the  commissioner, 


as  to  whether  she  intended  to  give  up  her  interest 
n  the  estate  without  any  provision  being  made  for 
ler  in  lieu  thereof,  that  the  consideration  for  her 
consent  was  a  provision  made  for  her  by  her  hus- 
jand's  will,  although  it  was  shown  by  another  affi- 
davit that  she  perfectly  understood  that  to  be  no 
jrovision,  inasmuch  as  the  will  was  revocable. 
Dixon,  In  re,  4  C.  B.  631. 

Household  furniture,  linen,  and  plate,  belonging 
;o  B.,  were  assigned  to  him  by  deed,  in  contempla- 
;ion  of  his  marriage  to  plaintiff,  in  trust,  after  the 
marriage,  to  stand  possessed  thereof  during  the 
oint  lives  of  B.,  the  settlor,  and  his  intended  wife, 
"or  her  sole  and  separate  use,  independently  of  A. 
The  marriage  took  place,  and  B.  afterwards  be- 
came bankrupt.  The  settled  furniture,  &c.,  was 
then  in  the  house  in  which  he  resided  with  his  wife  : 
— Held,  that  it  was  not,  at  the  time  of  his  bank- 
ruptcy, "  in  his  order  and  disposition,  with  the 
consent  of  the  true  owners,"  so  as  to  pass  the 
Droperty  in  it,  under  6  Geo.  4,  c.  16,  s.  72,  to  the 
defendant,  his  assignees.  Simmons  v.  Edwards, 
16M.  &  W.  838. 

Held,  also,  that  the  fact  of  the  furniture,  &c. 
not  having  been  the  wife's  before  marriage,  is  im- 
material. Ib. 

Bequest  of  a  sum  of  stock,  in  trust  for  a  feme 
sole  for  her  separate  use  for  life,  remainder  as  she 
should  by  deed  or  will  appoint;  with  a  proviso, 
that,  in  case  such  appointment  should  be  made  by 
deed,  the  same  should  not  take  effect  or  come  into 
operation  until  after  her  decease.  The  legatee 
married,  and  then,  by  deed,  to  which  her  husband 
was  a  party,  assigned  her  life  interest,  and  ap- 
pointed the  capital  after  her  death  to  a  creditor, 
upon  trust,  by  sale,  to  repay  himself  his  debt  and 
stand  possessed  of  the  surplus,  in  trust  for  such 
purposes  and  persons  as  the  legatee  should  ap- 
point;  and,  in  default  of  appointment,  for  the 
legatee  absolutely  : — Held,  that  the  creditor  was 
entitled  to  a  transfer  of  the  fund.  Alexander  y. 
Young,  12  Jur.  996— V.  C.  W. 

Reduction  into  Possession  by  Husband.]  — A  feme 
sole,  payee  of  a  promissory  note  payable  with  in- 
terest, married,  and  her  husband  survived  her : — 
Held,  in  an  action  on  the  note  by  her  administra- 
tor, first,  that  the  note  did  not  become  the  pro- 
perty of  the  husband,  but  passed  to  her  adminis- 
trator, though  the  husband  had  received  the  inte- 
rest during  her  life,  for  that  he  did  not  thereby  re- 
duce the  chose  in  action  into  possession.  Hart  v. 
Stephens,  6  Q.  B.  937. 

Held,  secondly,  that  the  payment  of  such  inte- 
rest in  the  wife's  lifetime  to  the  husband,  within 
six  years  before  action  brought,  must  be  considered 
as  made  to  him  in  the  character  of  agent  to  the 
wife,  and  was  an  answer  to  a  plea  of  the  Statute  of 
Limitations.  Ib. 

Held,  thirdly,  that  under  6  &  7  Viet.  c.  85,  s.  1, 
the  husband  was  a  competent  witness  in  such  action 
to  prove  the  payment  of  interest.  Ib. 

By  a  post-nuptial  settlement,  reciting  that  a  sum 
of  stock,  originally  standing  in  the  name  of  the  wife, 
had  been  transferred  into  those  of  trustees,  and 
that  it  had  been  agreed  that  a  promissory  note  for 
500;.  given  to  the  wife  by  her  brother  should  be 
cancelled,  and  that  he  should  give  his  bond  to  the 
trustees  for  the  amount,  it  was  witnessed,  agreed, 
and  declared  that  the  trustees  should  stand  possess- 
ed of  these  funds,  in  trust  to  pay  the  interest  and 
dividends  to  the  husband  for  life,  then  to  the  wife 
for  life,  and,  upon  the  doath  of  the  survivor,  to 
transfer  the  funds  to  the  children  of  the  marriage; 
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and  in  case  there  should  be  no  children,  then  to 
such  persons  as  the  wife  should  by  deed  or  will, 
during  and  notwithstanding  her  coverture,  appoint, 
and,  in  default  of  such  appointment,  to  the  hus- 
band, his  executors,  administrators,  and  assigns  : — 
Held,  that,  in  the  event  of  the  death  of  the  wife 
without  making  a  valid  appointment,  the  fund 
would  belong  to  the  husband's  personal  represen- 
tative, as  having  been  reduced  into  the  husband's 
possession  by  the  settlement.  Burnham  v.  Bennett, 
2  Coll.  C.  C.  264. 


Husband  executed  mortgages  of  his  wife's  equi- 
table chattels  real,  and  died  in  his  wife's  lifetime, 
without  having  paid  the  mortgage  money: — Held, 
upon  the  construction  of  the  instruments  of  mort- 
gage, that  the  transactions  were  intended  solely  as 
a  security  to  the  mortgagees  for  the  money  lent, 
and  not  as  a  reduction  of  the  chattels  into  the 
husband's  possession  ;  consequently  that  the  wife, 
by  survivorship,  was  entitled  to  the  equity  of  re- 
demption. Clark  v.  Burgh,  2  Coll.  C.  C.  221. 

In  assumpsit  by  payee  against  maker  of  a  pro- 
missory note,  defendant  pleaded,    that  when  the 
note  was  made  plaintiff  was  the  wife  of  B.,  and  . 
that  after  the  making,  and  while  plaintiff  was  the 
wife  of  B.,  he  elected  to  take  and  have  the  said  j 
note  in  his  marital  right,  and  then  caused  the  plain-  | 
tiff  to  indorse;  and  she,  by  his  authority,  did  then  j 
indorse  the  note,  and  B.  then  delivered  it  so  in-  i 
dorsed  to  F.;  and   that  afterwards,  and   after  the  ! 
note  became  due,  and  before    action  brought,  B.  ' 
died;    and    that   afterwards,    and    before     action 
brought,  the  note  came  to  plaintiff's  possession  by 
delivery  from  F.     Qusre,  supposing  that  the  words  j 
"  elected  to  take,"  &c.,  and  "  caused  the  plain- 
tiff to  indorse,"  &c.,  contained  averments  of  two  j 
distinct  acts,  whether  the  plea  was  not  bad  for  du-  j 
plicity.     But,    assuming    that   the   whole    merely 
stated  one  transaction — Held,  on  special  demurrer, 
that  the  plea  was  bad  ;  it  did  not  clearly  show  such  ! 
a  reduction  of  the  note  into  possession  by  the  hus-  j 
band  as  disentitled  the  wife  to  sue  upon  it  after  his 
death.     Scarpellini  v.  Atcheson,  1  Q.  B.  864. 

In  an  action  by  payee  against  the  maker  of  a 
promissory  note  defendant  pleaded  the  Statute  of 
Limitations.  Replication,  that  when  the  cause 
of  action  accrued  plaintiff  was  the  wife  ofB.,  and 
that  she  continued  to  be  so  until  &c.,  when  B. 
died,  and  plaintiff  became  discovert,  and  that  she 
sued  within  six  years  after  the  death : — Held,  a 
good  replication.  76. 

Rejoinder,  that  plaintiff  was  a  feme  covert,  and 
the  wife  of  B.  until  the  time  of  his  death,  as  in 
the  replication  mentioned;  that  the  note  was  pay- 
able to  her  order ;  and  that,  before  it  was  due,  B. 
authorized  her  to  indorse  it  in  blank  in  her  own 
name,  and  deliver  it  to  F.,  which  she  did  for 
value  ;  that,  when  the  note  became  due,  and  more 
than  six  years  before  action  brought,  the  note  was 
in  the  hands  of  another  indorsee,  who  presented 
it  for  payment;  and  that  afterwards,  and  before 
action  brought,  the  note  came  to  the  possession 
of  plaintiff  by  delivery  from  the  last-mentioned 

indorsee,  who  was  then  entitled  to  sue  thereon: 

Held,  on  special  demurrer,  that  the  rejoinder  was 
bad  ;  for  either  the  matter  alleged  was  a  departure 
after  pleading  the  Statute  of  Limitations,  which 
lea  admitted  an  original  right  of  action,  or  if  the 
rejoinder  was  confined  to  the  matter  stated  in  the 
replication,  it  was  no  answer  for  want  of  denial 
that  the  action  was  brought  within  six  years  after 
the  husband's  death.  Ib. 

Wife's  Chose  in  Action.]— A  female  infant,  be- 


ing  entitled  to  a  reversion  of  a  chose  in  action  ex- 
pectant on  the  decease  of  the  survivor  of  A.  and 
B.,  she  and  her  husband  covenanted,  in  contem- 
plation of  their  marriage,  to  assign  it  to  trustees, 
in  trust,  as  to  one  moiety,  for  the  husband  abso- 
lutely, and,  as  to  the  other  moiety,  for  the  wife 
and  the  issue  of  the  marriage.  The  husband  died 
first,  and  afterwards  A.  and  B.  died: — Held,  that 
the  wife  was  entitled  to  have  the  chose  in  action 
transferred  to  her.  Le  Vasseur  v.  Scratton,  14 
Sim.  116. 

Wife's  Reversionary  Interest  in  Personalty.]  — 
Discussion  upon  the  doctrine  and  authorities  ap- 
plicable to  the  rights  of  a  married  woman  over  her 
reversionary  interest  in  personal  chattels.  Box  v. 
Box,  Box  v.  Jackson,  1  Drury,  42. 

It  is  now  established  that  the  husband  cannot, 
even  for  a  valuable  consideration,  assign  the  re- 
versionary choses  in  action  of  his  wife  so  as  to 
bind  her  surviving.  Box  \.Box,  1  Drury,  42. 

In  1809,   by  a  marriage  settlement,  a  sum  of 
1000/.  was  vested  in  trustees,  upon  trust,  to  pay 
the  interest  thereof  to  the  husband  and  wife  for 
their  lives  and  the  life  of  the  survivor;  and,  after 
the   death    of  the    survivor,    upon   trust   for   the 
children   of  the  marriage,  in  such   shares  as  the 
husband  should  appoint,  and,  in  default  of  appoint- 
ment, share  and  share  alike.     There  were  three 
daughters  issue  of  the  marriage,  and  in  1824  the 
husband  died  without  appointing  the  fund,  leaving 
his  wife  and  three   daughters   him   surviving.     A 
suit   having    been    instituted    in    relation    to    the 
property  of  the  mother  and  daughters,  this  sum  of 
1000/.  was  paid  into  court,  invested  in  government 
stock,  and  transferred  to  the  credit  of  the  cause. 
One  of  the  daughters  subsequently  married,  but 
without  making  any  settlement  of  her    share  of 
the  fund.     The  three  daughters,  having  attained 
their  full  age,  entered  into  a  consent  that  the  en- 
tire fund   should   be  paid   to    the    mother.     This 
consent  was  signed,  as  well  by  the  three  daugh- 
ters, as  by  the  mother,  and  the  husband   of  the 
married  daughter.     Upon  a  bill  filed  for  the  pur- 
pose of  effectuating  this  consent, — Held,  that  the 
Court  had  no  jurisdiction  to  take  the  consent  of 
the  married  daughter  to  dispose  of  her  interest  in 
the   remainder   expectant  upon  the   death   of  her 
mother,  the  tenant  for  life  of  the  fund,  and  that 
the  bill  could   not  be  supported.    Box  v.  Box,  1 
Drury,  42. 

Where  a  sum  of  stock  was  standing  in  the 
names  of  trustees,  upon  trust  for  A.  for  life,  re- 
mainder to  B.,  a  married  woman,  and  A.  assigned 
his  life-interest  to  B.,  the  Court  ordered  the  fund 
to  be  transferred  to  the  husband,  the  wife  con- 
senting. Hall  v.  Hugonin,  10  Jur.  940 — V.  C.  E. 

The  tenant  for  life  of  a  trust  fund,  having  con- 
sented to  surrender  her  interest  to  the  reversioner, 
a  married  woman,  and  the  latter  having  been 
examined  in  court,  and  consenting,  the  Court 
ordered  the  fund  to  be  transferred  to  her  husband. 
Creed  v.  Perry,  14  Sim.  592. 

A  married  woman,  who  was  entitled  to  a  trust 
fund  in  reversion,  having  had  the  life-interest 
assigned  to  her,  the  Court  ordered  the  fund  to  be 
transferred  to  her  husband,  she  consenting.  Hall 
v.  Hugonin,  14  Sim.  595;  16  Law  J.,  Chanc.,  14. 

On  the  marriage  of  A.  and  B.,  14,000/.  was 
vested  in  trustees,  upon  trust,  for  A.  for  life,  then 
to  B.  tor  life,  then  for  such  persons  as  A.  and  B. 
should  jointly  appoint,  and,  in  default  of  appoint- 
ment, to  the  children  or  child  of  A.  and  B.,  exclu- 
sive of  au  eldest  son.  This  trust  money  was 
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subsequently  invested  in  the  purchase  of  real 
property.  There  were  two  children  of  the  mar- 
riage, a  son  and  a  daughter  :  the  daughter  married, 
but  no  settlement  was  made  previously.  No  joint 
execution  of  the  power  of  appointment  was  made; 
but  A.,  by  his  will,  devised  and  bequeathed  his 
real  and  personal  estates  to  trustees,  upon  trust, 
to  pay  his  widow,  B.,  an  annuity  of  1800Z.,  "clear 
of  all  taxes  and  deductions  whatsoever;"  he  then 
devised  all  his  real  estates  in  strict  settlement  to 
his  son ;  then  he  directed  his  trustees  to  invest 
the  sum  of  18,0007.,  as  soon  as  conveniently  might 
be,  in  Government  or  real  securities,  and  pay  the 
interest  and  dividends  thereof  to  his  daughter 
during  her  life,  to  her  separate  use,  with  a  clause 
against  anticipation;  remainder  to  her  children. 
The  testator,  reciting  that  his  wife  and  his  daughter 
were  provided  for  by  the  said  settlement,  declared, 
that  the  provisions  by  his  will  made  for  them  should 
be  taken  by  them  respectively  in  full  discharge  of 
the  provision  made  for  them  respectively  by  the 
said  settlement;  and  he  directed,  that  his  said 
•wife  and  daughter  should,  when  thereunto  re- 
quested, seal  and  execute  to  his  said  trustees  all 
such  releases,  acquittances,  and  discharges  of 
such  their  claims,  and  also  convey,  and  cause  to 
be  effectually  conveyed,  the  estates  purchased 
with  the  monies  in  the  said  settlement,  upon  the 
trusts  of  his  said  will.  First  tenant  in  tail  filed 
his  bill  to  carry  the  trusts  of  the  will  into  exe- 
cution, making  the  widow  of  the  testator,  his 
daughter,  and  her  husband,  co-defendants,  for  the 
purpose  of  compelling  them  to  elect  whether  they 
would  take  under  the  will  of  the  testator  or  the 
settlement,  and  to  execute  releases  and  discharges. 
The  daughter  submitted,  by  her  answer,  to  take 
under  the  will;  her  husband,  by  his  answer,  sub- 
mitted, that  he  was  not  bound  to  elect,  and  could 
not  be  bound  by  the  election  of  his  wife.  The 
Master  reported,  that  it  would  be  more  for  the 
benefit  of  the  daughter  to  take  under  the  will : — 
Held,  that  the  interest  under  the  settlement, 
being  a  reversionary  chose  in  action  of  the 
daughter,  could  not  be  released  or  assigned;  and 
that  an  election  in  accordance  with  the  Master's 
report  could  not  be  carried  into  effect  against  the 
dissent  of  the  husband,  in  a  suit  where  husband 
and  wife  are  co-defendants.  Wall  v.  Wall,  11  Jur. 
403— V.  C.  E. 

A  trust  fund  (formerly  the  property  of  the  wife) 
•was  settled  upon  the  husband,  B.,  for  life;  re- 
mainder, in  case  the  wife,  C.,  survived  B.,  to  her 
absolutely;  but,  in  case  B.  should  survive  C., 
then  as  she  should  appoint;  in  default  of  appoint- 
ment to  her  executors  and  administrators.  B. 
became  bankrupt,  and  his  assignees  sold  his  life 
estate  to  E.  B.  obtained  his  certificate,  and, 
subsequently,  E.,  for  valuable  consideration,  as- 
signed the_estate  for  the  life  of  B.  to  C.,  to  the 
intent  that  it  might  merge  in  her  reversion;  and, 
by  the  same  deed,  C.  exercised  her  power  of  ap- 
pointment by  appointing  to  her  executors  and 
administrators  in  the  event  of  her  dying  in  the 
lifetime  of  B.: — Held,  upon  a  bill  by  B.  and  C. 
against  the  trustee,  that,  C.  appearing  and  con- 
senting, B.  was  entitled  to  a  transfer  of  the  fund. 
Bishopp  v.  Colebrook,  11  Jur.  793 — V.  C.  E. 

A  fund  in  court  was  held  by  trustees,  in  trust  for 
the  husband  for  life,  and  after  his  death  for  the  wife 
for  life,  and  after  the  death  of  the  survivor  upon 
trust  for  their  only  son  absolutely.  The  husband 
and  son  executed  a  deed,  assigning  and  surrender- 
ing their  respective  interests,  in  order  that,  by 
merging  the  life  interest  of  the  wife  in  the  imme- 


diate absolute  interest  of  the  son,  and  the  life 
interest  of  the  husband  in  the  interest  of  the  wife 
immediately  expectant  thereupon,  the  fund  might 
become  absolutely  vested  in  the  wife  in  posses- 
sion. The  husband  and  wife  and  the  son  then  pre- 
sented a  petition,  praying  that  the  fund  might  be 
transferred  to  the  son  : — Held,  dismissing  the  pe- 
tition, that  the  interest  of  the  wife  still  continued 
reversionary,  and,  as  such,  could  not  be  disposed 
of  by  the  husband  and  wife.  Whittle  v.  Henning, 
12  Jur.  1079— C. 

Wife's  Equity  for  a  Settlement.]  —  A  married 
woman,  entitled  to  a  legacy,  appeared  by  her 
counsel  at  the  hearing  of  the  cause,  and  claimed 
her  equity  to  a  settlement  out  of  the  fund.  The 
legacy  was  directed  to  be  carried  to  the  separate 
account  of  the  husband  and  wife.  The  husband 
was  a  bankrupt,  and  his  assignee  sold  his  interest 
in  the  legacy.  The  solicitors  for  the  purchaser 
and  for  the  wife  agreed  to  refer  the  claim  of  the 
wife  to  their  counsel,  and  the  counsel  determined 
that  she  was  entitled  to  a  settlement  of  the  moiety, 
subject  to  the  costs.  Before  any  further  steps 
were  taken  the  wife  died,  leaving  children  : — Held, 
that  the  husband  and  those  claiming  under  him 
were,  by  the  steps  which  had  been  taken,  bound 
to  allow  a  settlement  of  part  of  the  fund  upon  the 
wife  and  children;  and  that,  upon  the  death  of  the 
wife,  the  children  were  entitled  to  the  portion 
which  would  have  been  settled.  Lloyd  v.  Mason, 
5  Hare,  149. 

So  long  as  property  to  which  a  married  woman 
becomes  entitled  under  an  intestacy  remains  in  the 
hands  of  the  administrator,  and  she  and  her  hus- 
band have  done  nothing  to  point  out  the  mode  in 
which  they  wish  the  funds  to  be  dealt  with,  their 
child  cannot  enforce  its  equity  to  a  settlement. 
Winch  v.  Brutton,  14  Sim.  379. 

A  husband  had  large  advances  made  to  him  by 
his  wife's  father,  and  had  the  benefit  of  a  provision 
made  for  his  wife  by  her  father's  will,  and  after- 
wards became  bankrupt: — Held,  that  his  wife, 
who  had  no  provision  except  the  income  of  a  fund 
under  her  uncle's  will,  was  entitled  to  have  the 
whole  of  that  income  settled  on  her  for  life,  for 
her  separate  use,  without  power  of  anticipation. 
Gardner  v.  Marshall,  14  Sim.  575. 

Where  a  sum  of  money,  being  rent  of  real  estate 
to  which  a  husband  was  entitled  in  right  of  his 
wife,  and  which  had  been  the  subject  of  a  suit  in 
Chancery,  was  paid  into  court  by  the  agent  re- 
ceiving it — Held,  that  the  Court  would  not  order 
payment  of  this  sum  to  the  assignee  of  the  hus- 
band, without  a  reference  to  approve  of  a  settle- 
ment on  the  wife,  though  a  large  sum  had  already 
been  settled  on  the  wife.  Freeman  v.  Fairlie, 
11  Jur.  447— V.  C.  E. 

The  wife's  equity  to  a  settlement  in  her  choses 
in  action  extends  as  well  to  income  as  to  princi- 
pal; and  income  which  accrued  in  the  husband's 
lifetime,  but  was  not  reduced  into  possession  by 
him,  will  pass  to  her  by  survivorship.  Wilkinson 
v.  Charlesworth,  Id.  644;  16  Law  J.,  Chanc., 
387— R. 

The  wife's  equity  to  a  settlement  attaches  to 
her  life  interest.  Wilkinson  v.  Charlesworth, 
10  Beav.  324. 

The  income  of  wife's  property,  being  choses  in 
action,  and  not  possessed  or  reduced  into  posses- 
sion in  the  lifetime  of  her  husband,  belongs  to  the 
wife  by  survivorship,  and  not  to  the  representa- 
tives of  the  husband  or  his  assignee.  Ib. 
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Wife's  Will.} — A  husband  having  been  a  wit- 
ness to  his  wife's  will,  and  after  her  death  having 
given  his  written  consent  to  that  will,  is  not  after- 
wards at  liberty  to  withdraw  his  consent.  Mans  v. 
Sheffield,  1  Rob.  EC.  Rep.  364. 

Actions  by  and  against  Wife.]  — To  an  action  on 
a  note,  defendant  pleaded  in  bar,  that,  when  the 
note  was  made,  plaintiff  was  the  wife  of  G.,  and 
that  the  consideration  was  G.'s  money,  advanced 
by  plaintiff  without  G.'s  knowledge,  and  that 
plaintiff  received  and  held  the  note  without  G.'s 
authority,  and  never  had  any  property  in  or  right 
to  the  note  : — Held,  that  this  was  an  informal  plea 
of  coverture,  and  bad  for  not  being  pleaded  in 
abatement.  Guyard  v.  Sutton,  15  Law  J.,  N.  S., 
C.  P.,  225;  10  Jur.  459. 

It  is  no  defence  to  an  action  of  ejectment,  that 
defendant  is  the  wife  of  one  of  the  lessors  of  the 
plaintiff.  Doe  d.  Daley  v.  Daley,  15  Law  J.,  N.  S., 
Q.  B.,  295;  10  Jur.  691. 

On  a  plea  in  bar  by  a  married  woman  of  her  co- 
verture, and  a  verdict  in  her  favour  thereupon,  she 
is  entitled  to  costs.  Findley  v.  Farquharson,  15 
Law  J.,  N.  S.,  C.  P.,  262. 

To  an  action  by  husband  and  wife  for  slander  of 
the  wife,  a  plea  that  the  female  plaintiff  was  not 
the  wife  of  the  other  plaintiff  is  a  good  plea  in  bar. 
Chantlar  v.  Lindsey,  16  M.  &  W.  82  ;  4  Dowl.  & 
L.  339  ;  16  Law  J.,  Exch.,  16. 

An  action  was  brought  by  a  wife  against  her 
husband  on  a  settlement  deed,  in  the  name  of  the 
trustee  under  that  deed.  The  Court  refused,  on 
the  application  of  the  defendant,  to  set  aside  the 
proceeaings,  on  the  ground  that  the  action  was 
brought  without  the  authority  of  the  trustee,  it 
appearing  that  an  application  had  been  made  to 
the  trustee  to  consent  to  her  name  being  used, 
and  an  indemnity  against  costs  offered  to  her, 
which  she  had  refused,  without  assigning  any 
reason.  Auster  v.  Holland,  3  Dowl.  &  L.  740 — 
B.  C.— Coleridge. 

'  To  a  count  against  the  maker  of  a  promissory 
note,  he  pleaded,  in  bar,  that,  at  the  time  of  mak- 
ing the  note,  the  plaintiff  was  the  wife  of  A.;  that 
the  consideration  for  the  note  was  the  loan  of  money 
of  A.,  advanced  by  the  plaintiff  to  the  defendant, 
without  A.'s  authority  and  against  his  will  ;  that 
plaintiff  took  the  note,  and  held  and  still  holds  the 
same  without  the  authority  and  against  the  will  of 
A.;  and  that  he  never  had  any  property  in  or  right 
to  the  note  : — Held,  an  informal  plea  of  coverture. 
Guyard  v.  Sutton,  3  C.  B.  153. 

A  feme  covert  who  succeeds  on  a  plea  in  bar  of 
coverture  is  entitled  to  costs.  Findley  v.  Farqu- 
harson, 4  Dowl.  &  L.  185;  3  C.  B.  347. 

To  an  action  for  goods  sold  and  delivered,  de- 
fendant pleaded  that  she  was  a  married  woman  ; 
the  person  who  is  alleged  in  the  plea  to  be  the 
husband  is  not  a  competent  witness  for  the  defend- 
ant to  prove  his  marriage  with  her.  Woodgate  v. 
Putts,  2  Car.  &  K.  457— Parke. 

Proof  that  defendant  and  the  person  alleged  in 
the  plea  to  be  her  husband  have  cohabited  together 
as  husband  and  wife  for  four  years,  is  some  evi- 
dence of  the  marriage  which  the  judge  will  leave 
to  the  jury.  Ib. 

lliin/iand's  Covenant.]  —  A  widow's  distributive 
share  held  not  to  be  a  performance  of  her  hus- 
band's covenant,  that  his  executors  should,  after 
his  decease,  raise  an  annuity  out  of  his  estate, 


and  pay  it  to  her  for  her  life.  Salisbury  v.  Salis- 
bury, 12  Jur.  671;  17  L.  J.,  Chanc.,  480— V.  C.  W. 
Liability  of  Husband  for  Necessaries.]  —  If  hus- 
band and  wife  be  living  apart,  and  the  husband 
makes  the  wife  a  sufficient  allowance  for  her  sup- 
port, he  is  not  liable  in  an  action  by  a  tradesman 
for  goods  supplied  to  her,  and  it  is  immaterial 
whether  the  tradesman  knew  of  such  an  allowance 
or  not.  Reeve  v.  Conyngham  (Marquis},  2  Car.  & 
K.  444— Pollock. 

If  a  wife  living  apart  from  her  husband  orders 
goods  to  be  addressed  and  sent  to  a  third  person, 
and  they  be  sent  to  the  house  of  such  third  person, 
that  not  being  the  place  of  abode  of  the  wife,  the 
husband  is  not  liable  to  pay  for  those  goods.  Ib. 

If  husband  and  wife  be  living  separate  and 
apart,  and  the  husband  make  the  wife  a  regular 
allowance  of  a  sufficient  sum  for  her  maintenance, 
which  is  regularly  paid,  this  is  sufficient  to  repel 
the  inference  of  agency,  and  he  is  not  liable  for 
any  debt  she  may  contract ;  and  it  is  not  necessary 
that  there  should  be  any  deed  of  separation;  but 
the  allowance  must  be  such  as  the  jury  shall  think 
sufficient,  reference  being  had  to  the  station  of  the 
parties  and  the  income  of  the  husband.  Holder  v. 
Cope,  2  Car.  &  K.  437— Pollock. 

Husband's  Liability  for  Contracts  of  Wife.]  — 
Plaintiff  had  supplied  goods  by  order  of  defend- 
ant to  a  woman  with  whom  he  was  cohabiting  at 
two  different  lodgings  in  succession.  After  they 
had  separated,  plaintiff  did  work  by  her  order  at  a 
third  lodging  which  she  had  taken  : — Held,  that 
the  defendant  was  liable  for  the  work  done,  not 
having  revoked  the  authority  which  he  had  given 
plaintiff  to  treat  her  as  his  agent.  Ryan  v.  Sams, 
12  Jur.  745;  17  L.  J.,  Q.  B.,  271. 

A  married  woman  having,  by  the  authority  of 
her  husband,  accepted  for  him,  in  her  own  name, 
a  bill  of  exchange  drawn  upon  him — Held,  that  the 
husband  was  liable  to  be  sued  as  acceptor.  Lin- 
dus  v.  Bradwell,  12  Jur.  230 ;  17  L.  J.,  C.  P.,  121. 

Hvsband's  Liability  for  Waste.] — A  lady,  tenant 
for  life  of  an  estate,  subject  to  a  condition  not  to 
commit  waste, married  ;  and,  during  the  coverture, 
her  husband  cut  and  sold  timber  on  the  estate  : — 
Held,  (in  opposition  to  the  doctrine  in  Lord  Or- 
monde v.  Kynnersley,  5  Madd.  369),  that  the  con- 
dition was  not  in  the  nature  of  a  trust,  and,  conse- 
quently, that  neither  the  wife  nor  her  estate,  but 
the  husband  alone,  was  answerable  for  the  waste. 
Kingham  v.  Lee,  15  Sim.  396. 

Liability  of  Wife  to  be  taken  in  execution  for 
Costs.]  — See  COSTS. 

Liability  to  be  taken  in  Execution.]  — See  EXECU- 
TION. 

Wliat  Disentitles  to  Divorce.] — A  husband  lived 
separate  from  his  wife  for  many  years,  without 
making  any  provision  for  her  maintenance  from  his 
means,  which  were  sufficient : — Held,  not  to  be 
entitled  to  a  divorce,  though  the  adultery  of  the 
wife  was  clearly  proved.  In  re  Simmon's  Divorce 
Bill,  12  Cl.  &  Fin.  339— H.  L.,  1845. 

Practice  of  House  of  Lords  on  Divorce.] — The 
husband's  attendance  at  the  bar  on  the  second 
reading  of  his  bill  for  a  divorce,  in  compliance 
with  the  standing  order  No.  142,  may  be  dis- 
pensed with,  on  petition  of  his  attorney  showing 
reasonable  grounds  for  his  non-attendance.  In  re 
Shuldham's  Divorce  Bill,  12  Cl.  &  Fin.  363— H.  L., 
1845. 

A  petitioner  for  a  divorce  bill  held  excused  for 
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not  having  brought  an  action  for  damages  against 
the  adulterer,  upon  the  statement  of  his  witnesses 
that  they  did  not  find  him  until  three  years  after 
the  discovery  of  the  adultery,  and  the  petitioner 
was  not  able  to  pay  the  expenses  of  an  action. 
Martin's  Divorce,  1  H.  L.  Ca.  79. 

A  lapse  of  sixteen  years  from  the  adultery  not 
made  an  objection  to  the  application  for  divorce  at 
the  end  of  that  time.  lb. 

Evidence  in  Divorce  Bill.}  — In  prosecuting  a 
divorce  bill,  a  letter  written  by  wife  admitting  her 
adultery,  but  imputing  the  blame  to  her  husband  for 
neglecting  her,  and  exposing  her  to  temptation,  is 
to  be  regarded  more  as  an  excuse  invented  to  pal- 
liate her  guilt,  than  as  founded  in  truth,  and, 
therefore,  does  not  require  strong  rebutting  evi- 
dence, lb. 


IDENTITY. 

The  plaintiff  was  appointed  engineer  to  a  rail- 
way company  at  a  meeting  of  the  provisional  com- 
mittee. The  defendant  had  previously  agreed  to 
join  the  committee,  and  had  forwarded  applica- 
tions for  shares,  but  whether  before  or  after  the 
meeting  was  uncertain.  An  individual  answering 
to  the  defendant's  name  was  present  at  the  meet- 
ing, and  visited  the  office  of  the  company  : — Held, 
that  there  was  no  evidence  of  the  defendant's 
identity  with  that  individual.  Giles  v.  Cornfoot, 
2  C.  &  K.  653— Wilde. 

In  support  of  a  plea  of  coverture,  alleging  the 
marriage  of  the  defendant  with  one  J.  G.,  a  copy 
of  the  marriage  register  was  put  in  evidence,  and 
a  witness  was  called,  who  stated,  that  he  was  ac- 
quainted with  one  J.  G.,  that  he  had  inspected  the 
original  register,  and  that  one  of  the  signatures  to 
it  was  in  the  handwriting  of  the  J.  G.  whom  he 
knew: — Held,  that  this  was  evidence  of  the  iden- 
tity of  J.  G.,  without  the  original  register  being 
produced.  Sayer  v.  Glossop,  12  Jur.  465;  17  L 
J.,  Exch.,  300. 

ILLEGALITY— See  CONTRACT. 


IMPRISONMENT— See  TRESPASS. 


INCLOSURE—  See  COMMON. 


INDICTMENT— See  CRIMINAL  LAW. 


INCUMBRANCES. 

Priorities.] — A.,  one  of  the  residuary  legatees 
and    B.,  an   annuitant  under  a   will,  joined   in   a 
mortgage  of  their  respective  interests  to  C.     After- 
wards B.  joined  with  D.,  another  of  the  residuary 
legatees,  in  a  mortgage  to  E.     Then  F.  paid  the 
debt  due  to   C.,  and   took  an   assignment   of  his 
mortgage  : — Held,  that  F.  was  not  entitled  to  pri 
ority  over  E.  with  respect  to  B.'s  annuity.     Med 
ley  v.  Horton,  14  Sim.  226. 

A.  B.  and  the  other  committee-men  of  a  public 
company  mortgaged  the  company's  estates,  am 
covenanted  personally  to  pay  the  money.  The; 
afterwards  entered  into  a  personal  obligation  b; 
bond  for  another  debt.  A.  B.  died,  having  certain 
shares  vested  in  him  as  trustee  to  the  company 
By  the  decree,  the  shares  were  ordered  to  be  sold 
and  the  produce  applied  in  payment  of  the  debt 
of  the  company,  for  which  the  estate  of  A.  B.  wa 
liable : — Held,  that  the  representatives  of  A.  B 


ad  a  right  to  have  the  fund  applied  in  payment 
f  the  bond  debt,  in  priority  of  the  mortgage  debt. 
Lawrence  v.  Kempson,  7  Beav.  574. 

A  testatrix,  entitled,  upon  the  decease  of  a 
enant  for  life,  to  a  sum  of  stock  standing  in  the 
ames  of  D.  and  L.,  as  trustees,  bequeathed  such 
lock  to  P.,  and  appointed  D.  her  sole  executor, 
n  1834,  after  the  death  of  testatrix,  P.  assigned  all 
lis  estate  and  effects  to  L.  and  H.,  upon  trust  for 
lis  creditors.  In  1838,  P.  assigned  his  interest  in 
he  stock  to  the  plaintiff,  by  way  of  mortgage,  and 
he  plaintiff  thereupon  gave  D.  notice  of  the  incum- 
>rances.  No  notice  of  the  assignment  of  1834  was 
riven  to  D.  until  1843  : — Held,  that,  until  the  exe- 
utor  had  assented  to  the  legacy  to  P.,  the  notice 
o  L.  of  the  deed  of  1834  was  insufficient  to  ex- 
clude a  subsequent  incumbrancer  from  obtaining 
>riority  ;  and  that  the  notice  of  the  incumbrance 
jf  1838,  given  to  D.  by  the  plaintiff,  entitled  the 

laintifF  to  the  prior  charge  on  the  fund.  Holt  v. 
Dewell,  4  Hare,  446  ;  15  Law  J.,  N.  S.,  C.,  14. 

In  the  year  1805,  A.,  who  was  a  solicitor,  exe- 
cuted to  M.  a  mortgage  of  a  certain  property  to 
which  he  was  entitled  in  right  of  his  wife.  In  the 
following  year,  1806,  A.  executed  a  second  mort- 
gage of  the  same  property  to  N.,in  the  transacting 
of  which  loan  N.  employed  A.  as  her  solicitor  and 
agent.  The  mortgage  of  1806  was  duly  registered, 
>ut  the  earlier  mortgage  of  1805  was  not: — Held, 
;hat  N.  was  affected  by  notice  of  the  mortgage  of 
1805,  in  consequence  of  her  having  employed  A. 
as  her  solicitor,  and,  therefore,  was  not  entitled  to 
rely  on  the  priority  derived  from  the  registry  of 
the  mortgage  of  the  year  1806.  Majoribanks  v. 
Hovenden,  1  Drury,  11. 

A.  deposited  the  title  deeds  of  two  estates  with 
W.  &  Co.,  as  a  security  for  past  and  future  ad- 
vances, and  accompanied  the  same  with  a  memo- 
randum. Subsequently  to  the  date  of  the  deposit, 
B.  and  C.  recovered  judgment  against  A.,  and  ob- 
tained possession  of  the  estates  by  writ  of  elegit. 
Upon  a  bill  by  W.  &  Co.,  praying  relief  as  equitable 
mortgagees, — Held,  that  W.  &  Co.  were  entitled  to 
payment  of  their  debt,  in  preference  and  priority 
to  the  subsequent  elegitcreditors,  notwithstanding 
the  1  &  2  Viet.  c.  110,  ss.  11,  13.  Whitworth  v. 
Gaugain,  15  Law  J.,  N.  S.,  L.  C.,  433. 

Testator  bequeathed  a  leasehold  estate  to  trus- 
tees, upon  trust  as  therein  mentioned  ;  and,  first, 
he  charged  the  estate  with  the  payment  of  an  an- 
nuity to  his  daughter,  during  all  his  interest  in  the 
estate.  The  daughter  afterwards  mortgaged  her 
annuity,  first  to  A.,  and  afterwards  to  B.,  but  B. 
gave  to  the  trustees  notice  of  his  mortgage  before 
A.  did: — Held,  that  the  annuity  was  not  a  chose 
in  action,  but  a  chattel  interest,  and  that  B.  had 
not  gained  any  priority  over  A.  Wiltshire  v. 
Rabits,  14  Sim.  76. 

T.  being,  under  a  will,  trustee  of  SOO/.  for  two 
persons  in  moieties,  leaves  that  sum  outstanding 
on  the  promissory  note  of  I.  The  note  is  payable 
to  I.  only,  and  not  to  T.  or  order.  In  1839,  T., 
becoming  embarrassed,  indorses  the  note  to  his 
banker  M.,  (who  is  also  the  banker  of  I.),  as  a  se- 
curity for  advances,  M.  having  no  notice  of  the 
trust.  In  1840,  T.  becomes  beneficially  entitled 
to  one  moiety  of  the  SOOl.  In  1841,  I.  becomes  a 
creditor  to  T.  for  goods  sold,  and  claims  set-off 
against  the  note.  On  the  7th  April,  1842,  I.  has 
notice  through  his  agent  of  the  indorsement  of  his 
note  to  M.  In  July,  1842,  T.  becomes  bankrupt : — 
Held,  first,  that,  as  to  the  moiety  of  the  SOOL  which 
is  held  by  T.  in  trust,  the  trust  must  prevail  against 
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the  banker's  security ;  secondly,  that,  as  to  the 
other  moiety,  the  set-off  of  I.  must  prevail  against 
the  banker's  security  up  to  the  7th  of  April,  1842; 
thirdly,  that,  subject  to  the  trust  and  the  set-off, 
M.  has  a  lien  on  the  monies  of  I.  in  his  hands, 
which  will  operate  pro  tanto  in  discharge  of  the 
debt  secured  by  the  promissory  note  so  assigned  to 
M.  Moore  v.  Jervis,  2  Coll.  C.  C.  60. 

INDIAN  LAW. 

Adoption.']  — A  childless  Hindoo  by  deed  directed 
his  wife  to  adopt  a  child.  After  his  death,  his 
widow  brought  a  suit  for  a  partition,  and  to  be  put 
in  possession  of  her  husband's  share  in  the  joint 
undivided  estate.  Pending  the  suit  she  adopted  a 
son.  By  the  Hindoo  law,  the  act  of  adoption 
divested  the  property  from  the  widow,  and  vested 
it  in  the  adopted  son,  subject  to  the  maintenance 
of  the  widow.  Notwithstanding  the  adoption,  the 
suit  was  prosecuted  in  the  widow's  name,  and  a 
decree  made  directing  her  to  be  put  in  possession  : 
— Held,  in  such  circumstances,  that  she  prosecuted 
the  suit  as  the  guardian  of  the  adopted  son,  and 
was  put  into  possession  as  his  trustee,  and  ac- 
countable to  him  for  the  profits  of  the  property  so 
decreed  to  her.  Dhurm  Das  Pandey  v.  Mussumat 
Shama  Soondri  Dibiah,  3  Moo.  Ind.  App.  229. 

Coparcenary.]  —  The  presumption  of  law  is,  that 
the  whole  of  the  property  of  an  undivided  Hindoo 
family  is  in  coparcenary,  and  the  onus  lies  on  a 


member  of  such  family  to  prove  that  it  was  sepa- 
rately acquired.  Dhurm  Das  Pandey  v.  Mussumat 
Shama  Soondri  Dibiah,  3  Moo.  Ind.  App.  229. 

Deed,  Effect  of .]  —  A  Mahomedan  by  deed  de- 
clared, that  he  had  adopted  a  son,  "who  was  to 
succeed  to  his  property  and  title:"  —  Held,  on 
appeal,  to  be  inoperative  and  void,  either  as  a 
deed  of  gift  or  as  a  testamentary  disposition,  no 
delivery  of  possession  and  relinquishment  by  the 
donor  or  seisin  by  the  donee  having  taken  place. 
Jeswunt  Sing-jee  Ubby  Sing-jee  v.  Jet  Sing-jee 
Ubby  Sing-jee,  3  Moo.  Ind.  App.  245. 

Dignity.]  —  Claim  by  the  Swami,  or  the  chief 
priest  of  the  Smartava  Sect  of  Brahmins,  in  Bom- 
bay, to  the  exclusive  right  of  adavi  palki  —  being 
carried  crosswise  in  a  palanquin,  on  ceremonial 
occasions,  in  virtue  of  a  grant  from  the  ruling 
power  to  a  predecessor  in  office.  Whether  an 
action  is  maintainable  by  the  law  of  Bombay,  in 
the  Civil  Courts,  by  the  grantee  of  such  a  dignity 
against  a  party  who  assumes  the  like  privilege, 
Quaere  1  Sri  Sunkur  Bharti  Swami  v.  Sidha  Linga- 
yah  Charanti,  3  Moo.  Ind.  App.  198. 

A  lease  for  seven  years  of  a  farmed  pergunna  in 
Bengal  was  granted  by  the  Raja  of  Burdwan. 
The  lease  was  not  executed  in  writing,  but  the 
terms  of  holding  were  defined  by  a  notice  sent  by 
the  Kaja  to  the  tenants  of  the  premises.  The 
lessft  died  before  the  termination  of  the  demised 
term,  when  the  lessor  evicted  the  lessee's  repre- 
sentatives, and  granted  a  fresh  lease  to  another  at 
an  increased  rent : — Held,  in  a  suit  brought  by  the 
representatives  of  the  lessee  to  recover  compen- 
sation for  loss  of  profits,  that  the  act  of  dispos- 
session was  wrongful,  the  remainder  of  the  term 
by  the  Hindoo  law  surviving  to  the  heirs  and  re- 
presentatives of  the  deceased  lessee,  and  damages 
to  be  paid  by  the  lessor,  calculated  upon  the 
increased  rental  awarded.  Maha-Raja  Teg  Chund 
v.  Sri  Kanth  Ghose,  3  Moo.  Ind.  App.  261. 

Mesne  Profits.] — According  to  the  practice  of 
the  native  courts  in  Bombay  a  sum  found  due  for 
mcsne  profits  is  a  judgment  debt,  and  carries  inte- 


rest by  its  own  force.     Kirkland  v.  Modee  Pes- 
tonjee  Khoorsedjee,  3  Moo.  Ind.  App.  220. 

Interest  on.]  —  On  petition  in  the  native  court 
after  decree,  upon  appeal  in  England,  interest 
awarded  on  the  amount  of  mesne  profits  decreed, 
although  not  prayed  for  in  the  plaint,  or  given  by 
the  decrees  in  India,  or  the  order  of  affirmance  in 
England.  Ib. 

Partnership.] — Decree  for  an  account  of  deal- 
ings and  transactions  of  a  deceased  partner  in  a 
Hindoo  family  bank,  and  for  a  dissolution  of  the 
partnership,  reversed,  on  the  ground  that  the 
respective  rights  of  the  parties  were  not  sufficiently 
defined  and  declared,  and  that  the  decree,  under 
any  circumstances,  was  erroneous,  being  made 
without  the  heir  or  legal  representative  of  the  de- 
ceased partner  being  a  party  to  the  suit.  Baboo 
Janokey  Doss  v.  Bindabun  Doss,  3  Moo.  Ind.  App. 
175. 

Generally Jurisdiction.} — An   inhabitant  of 

Benares,  trading  at  Calcutta  and  having  a  house 
of  business  there,  held  to  be  subject  to  the  juris- 
diction of  the  Supreme  Court.  Ib. 

By  a  general  order  made  on  the  equity  side  of 
the  Supreme  Court  of  Madras,  it  was  ordered,  that, 
"  whenever  it  shall  appear  that  the  property  of 
any  infant  is  unprotected,  and  not  secured  for  his 
or  her  benefit,  the  registrar  shall,  with  the  pre- 
vious consent  of  the  Court,  or  a  judge,  institute 
proceedings  on  behalf  of  such  infant,  for  the  pur- 
pose of  protecting  his  or  her  person  or  property." 
In  pursuance  of  this  order  the  registrar  of  the 
Supreme  Court,  upon  petition,  obtained  an  order 
giving  him  liberty  to  file  a  bill  on  the  equity  side 
of  the  Supreme  Court,  as  the  next  friend  and  on 
behalf  of  infants,  for  an  account  of  the  estate  of 
their  father,  who  died  intestate,  against  their 


mother,  the  administratrix  ;  and  notwithstanding 
an  appeal  against  such  order,  such  bill  was  filed  ; 
to  which  the  defendant  put  in  a  plea,  which  being 
overruled,  a  further  appeal  from  such  decision 
was  interposed  to  her  Majesty  in  Council.  By  the 
practice  of  the  Supreme  Court,  the  registrar  is  en- 
titled to  a  commission  of  five  per  cent,  on  all  sums 
of  money  paid  into  court : — Held,  by  the  Judicial 
Committee  of  the  Privy  Council,  that  the  order  of 
the  equity  side  of  the  Supreme  Court,  being  made 
under  the  general  jurisdiction  of  the  supreme 
court,  and  not  under  the  statute  2  &  3  Viet.  c.  34, 
was  void,  it  being  against  public  policy  to  allow  an 
officer  of  the  court  to  institute  suits  in  the  conduct 
of  which  he  might  have  a  direct  personal  interest; 
and  the  orders  made  in  pursuance  thereof  reversed. 
Kerakoose  v.  Serle,  3  Moo.  Ind.  App.  329  ;  4  Moo. 
459. 

Pleading.] — In  a  suit  for  the  possession  of  a  ze- 
mindary,  the  plaintiff's  title  depended  upon  the 
fact  of  a  division  having  taken  place  between  the 
family.  No  averment  of  such  division  was  made 
in  the  plaint,  nor  did  the  Courts  in  India,  as  re- 
quired by  the  Madras  Regulation  XV.  of  1816, 
sect.  10,  make  it  a  point  to  be  established,  though 
some  evidence  was  given  of  the  fact: — Held,  on 
appeal,  that  there  had  been  a  miscarriage,  the 
conditions  of  the  regulation  being  imperative,  and 
the  decree  of  the  Sudder  Dewanny  Adawlut  re- 
versed. But  as  the  parties  had  acted  under  a  mis- 
apprehension of  the  regulation,  leave  was  given  to 
institute  a  fresh  suit  within  three  years.  Srimut 
Moottoo  Vijaya  Raghanadha  Gowery  Vallabha  Per- 
ria  Woodia  Taver  v.  Rany  Anga  Moottoo  Nat chiar, 
3  Moo.  Ind.  App.  278. 

Practice — Appeal  in  Criminal  Cases.] — It  is  con- 
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trary  to  the  policy  of  the  English  law  that  there 


should  be  an  appeal  in  criminal  cases.  In  the 
charter  establishing  the  Supreme  Court  of  Judica- 
ture at  Bombay,  the  following  clauses  on  the  sub- 
ject of  appeals  were  contained  : — "  And  it  is  our 
further  will  and  pleasure,  that,  in  all  indictments, 
informations,  and  criminal  suits  and  causes  what- 
soever, the  said  Supreme  Court  shall  have  full 
and  absolute  power  and  authority  to  allow  or  deny 
the  appeal  of  a  party  pretending  to  be  aggrieved  ; 
and  also  award  and  regulate  the  terms  upon  which 
the  appeal  shall  be  allowed  in  such  cases  in  which 
the  said  Court  may  think  fit  to  allow  such  appeal." 
"  And  we  do  hereby  also  reserve  to  ourselves,  our 
heirs  and  successors,  in  our  or  their  Privy  Coun- 
cil, full  power  and  authority,  upon  the  humble 
petition  of  any  person  or  persons  aggrieved  by  the 
judgment  or  determination  of  the  Supreme  Court 
of  Judicature  at  Bombay,  to  refuse  to  admit  his,  her, 
or  their  appeal  thereupon,  upon  such  terms,  and  un- 
der such  limitations,  restrictions,  and  regulations, 
as  we  or  they  shall  think  fit,  and  to  reform,  correct, 
or  vary  such  judgment  or  determination,  as  to  us 
or  them  shall  seem  meet:" — Held,  that  there  was 
no  power  in  the  Crown  to  grant  appeals  in  crimi- 
nal cases  created  or  reserved  by  this  charter ;  but 
that  the  reservation  was  confined  to  civil  cases  only. 
Ex  parte  Eduljee  Byramjee,  11  Jur.  855 — Pri.  C. 
See  also  Ex  parte  Aloo  Paroo,  Id.  857. 

Although  the  Crown  may  not  of  its  own  autho- 
rity part  with  any  portion  of  its  prerogative,  yet, 
where  the  Crown  has  acted  under  the  authority  of 
Parliament,  it  may  part  with  its  prerogative  : — 
Held,  that,  under  the  words  of  the  firstly  recited 
clause  of  the  charter,  that  charter  having  been 
granted  by  the  Crown  by  force  of  an  act  of  Parlia- 
ment, the  Supreme  Court  had  the  sole  and  abso- 
lute power  to  allow  or  refuse  permission  to  appeal 
in  cases  of  alleged  error  of  record  in  criminal  cases  ; 
and  that  the  Crown  had  pro  tanto  delegated  its 
prerogative.  Ib. 

Assessment  of  Houses,  tyc.] — By  stat.  33  Geo.  3, 
c.  52,  s.  158,  (for,  among  other  things,  making 
better  provision  for  the  good  order  and  govern- 
ment of  the  towns  of  Calcutta,  Madras,  and  Bom- 
bay), assessments  are  directed  to  be  made  on  the 
owners  or  occupiers  of  houses,  buildings,  and 
grounds,  "according  to  the  true  and  real  annual 
value  thereof."  Upon  a  rate  made  in  pursuance 
of  this  statute,  the  quarter  sessions,  at  Bombay, 
assessed  the  annual  value  of  a  cotton-pressing 
manufactory,  having  fixed  machinery,  upon  the 
gross  receipts,  after  making  an  allowance  of  ten 
per  cent,  for  tenants'  profits: — Held,  by  the  judi- 
cial committee,  reversing  the  order  of  confirma- 
tion of  the  sessions  by  the  Supreme  Court,  and 
quashing  the  rate,  that  the  principle  of  the  assess- 
ment was  erroneous,  the  proper  measure  of  rate- 
able value  of  the  building  being  the  rent  (subject 
to  the  deductions  required  by  the  statute  6  &  7 
Will.  4,  c.  96),  that  the  building  might  reasonably 
be  expected  to  be  let  for  to  a  yearly  tenant.  Faw- 
cett  v.  Bombay,  (Justices  of),  5  E.  F.  Moo.  143 ; 
3  Moo.  Ind.  App.  408. 

Award.] — An  award  made  by  a  punchayet,  set- 
tling a  disputed  boundary  to  land  forming  an 
island,  claimed  by  the  inhabitants  on  the  respec- 
tive banks  of  the  river,  under  the  circumstances, 
set  aside,  as  having  been  made  contrary  to  the 
provisions  of  Bombay  regulation  VII  of  1827. 
Kunkunwady  (Mokuddims  of)  v.  Soorpal  (Enamdar, 
Brahmins  of),  3  Moo.  Ind.  App.  383. 


the  government  to  settle  the  boundary,  annulling 
the  award  of  the  punchayet,  and  assigning  a  boun- 
dary, confirmed  on  appeal.  Ib. 

Semble,  the  judicial  committee  of  the  Privy 
Council  will  not  encourage  a  mere  objection  of 
form  that  does  not  affect  the  substantial  merits  of 
the  case.  76. 

Deed  —  Consideration.] — The  statement  in  a 
deed  of  compromise,  that  the  consideration-money 
was  paid,  is  not  of  itself,  according  to  the  prac- 
tice of  the  native  courts  in  India,  conclusive  evi- 
dence of  such  payment,  and  may  be  rebutted  by 
evidence  of  non-payment.  Chowdry  Deby  Persad 
v.  Chowdry  Dowlut  Sing,  3  Moo.  Ind.  App.  347. 

Where  payment  is  denied,  and  evidence  of  non- 
payment is  produced,  the  burthen  of  proof  that 
the  money  was  paid,  lies  on  the  debtor.  Ib. 

Wagers.]  —  According  to  the  common  law  o. 
England,  (now  altered  by  stat.  8  &  9  Viet.  c.  109), 
an  action  might  be  maintained  on  a  wager,  al- 
though the  parties  had  no  previous  interest  in  the 
question  on  which  it  is  laid,  if  it  be  not  against 
the  interests  or  feelings  of  third  persons,  and  doea 
not  lead  to  indecent  evidence,  and  is  not  contrary 
to  public  policy.  And  this  is  the  law  now  in  force 
in  the  East  Indies,  the  above  statute  not  extend- 
ing to  that  country.  Ramloll  Thackoorseydas  v. 
Soojumnull  Dhondmull,  12  Jur.  315 — Pri.  C. 

The  mere  circumstance,  that  the  wager  refers 
to  the  public  revenue,  does  not  establish  its  ille- 
gality. Ib. 

The  mere  circumstance,  that  the  wager  has  a 
tendency  to  make  a  party  to  it  do  what  is  wrong, 
not  being  a  matter  of  duty,  will  not,  according  to 
the  common  law  of  England,  vitiate  the  wager. 
So,  where  a  wager  in  India  related  to  the  price  01 
opium  at  a  future  day,  the  proceeds  of  which 
formed  part  of  the  government  revenue,  and  it  was 
the  interest  of  one  party  to  the  wager  to  raise  and 
of  the  other  to  depress  the  price  of  opium,  it  was 
held,  that  the  wager  was  legal.  Ib. 

Will.] — The  7th  section  of  the  Indian  Will  Act, 
No.  25,  of  1838,  enacts,  "  That  no  will  shall  be 
valid,  unless  it  shall  be  in  writing,  and  executed 
in  manner  hereinafter  mentioned,  (that  is  to  say), 
it  shall  be  signed  at  the  foot  or  end  thereof  by  the 
testator,  or  by  some  other  person  in  his  presence 
and  by  his  direction  ;  and  such  signature  shall  be 
made  or  acknowledged  by  the  testator,  in  the  pre- 
sence of  two  or  more  witnesses,  present  at  the 
same  time  ;  and  such  witnesses  shall  subscribe  the 
will  in  the  presence  of  the  testator,  but  no  form  of 
attestation  shall  be  necessary."  Casement  v.  Ful- 
ton, 5  E.  F.  Moo.  130;  3  Moo.  Ind.  App.  395. 

A  testator  signed  his  will  in  the  presence  of  a 
witness,  who  subscribed  it  in  his  presence ;  and 
some  time  afterwards,  upon  the  arrival  of  another 
witness,  the  testator,  in  the  joint  presence  of  the 
former  witness  and  the  other  subscribing  witness, 
acknowledged  his  subscription  at  the  foot  of  the 
will.  The  second  witness  then  subscribed  the 
will,  and  the  first  witness,  in  his  and  the  testator's 
presence,  acknowledged  his  subscription,  but  did 
not  re-subscribe:  —  Held,  by  the  judicial  commit- 
tee, (affirming  the  sentence  of  the  Supreme  Court 
at  Calcutta),  that  the  requirements  of  the  act  had 
not  been  sufficiently  complied  with;  it  being  ne- 
cessary that  both  witnesses  should  be  jointly  pre- 
sent at  the  same  act  of  the  testator,  and  jointly 
subscribe  it  in  his  presence.  Ib. 

Quzre,  whether  the  rules  in  the  ecclesiastical 


The  decision  of  the  sub-collector,  appointed  byj  courts  in  Doctors'  Commons,  relating  to  the  doc- 
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trine  of  preemption  of  appeal,  apply  to  an  ecclesi 
astical  cause  in  the  Supreme  Court  at  Calcutta,  s 
as  to  deprive  a  party  of  the  charter  right  to  appea 
•within  six  months  from  the  decree,  &c.  Ib. 

Jurisdiction — 1.  Of  Civil  Courts  in  India  ii 
Matters  of  religious  and  not  Civil  Right.] — Sui 
by  certain  Comaties  of  the  Vaisyas,  or  third  caste 
of  the  Hindoos,  against  the  Mantrimaha-nad,  (se 
cret  assembly  for  avenging  encroachments  upor 
rules  or  rights  of  caste),  to  establish  their  righ 
to  have  performed  for  them  and  their  tribe  certain 
religious  ceremonies  called  soobha  and  asoobha 
(auspicious  and  inauspicious)  by  Brahmins  in  the 
language  of  the  Vedas,  in  the  enjoyment  of  which 
they  had  been  disturbed  by  the  Brahmins  refusing 
to  perform  such  ceremonies.  In  the  answer  to 
the  plaint  the  defendants  denied  the  right  of  the 
Comaties,  and  set  forth  certain  acts  whereby  they 
had  forfeited  their  right  to  have  those  ceremonies 
performed  for  them  by  the  Brahmins.  The  Zilla 
Court,  taking  that  part  of  the  defendants'  answer 
•which  set  forth  the  acts  by  which  the  forfeiture  o 
the  rights  in  question  was  occasioned,  framed  it 
into  a  statement  of  facts  and  law  for  the  opinion 
of  the  Pundit  of  the  court;  and,  upon  his  opinion, 
declared  the  plaintiffs'  tribe  entitled  to  have  the 
ceremonies  performed  for  them  by  the  Brahmins. 
Upon  appeal,  the  provincial  court  remitted  the 
suit  to  the  Zilla  Court  to  take  evidence;  and  upon 
such  evidence,  and  the  opinions  of  the  Pundits, 
•which  the  provincial  court  took  upon  the  same 
statement  as  the  Zilla,  they  affirmed  the  decree. 
The  Sudder  Dewanny  Adawlut,  upon  the  whole 
case,  reversed  these  decisions : — Held,  by  the 
judicial  committee  of  the  Privy  Council,  reversing 
the  decisions  of  the  three  courts,  that  the  whole 
proceedings  were  irregular,  and  contrary  to  the 
express  provisions  of  the  Madras  regulation  XV. 
of  1816,  s.  10,  cl.  3,  4,  which  required  the  judge 
to  record  the  points  to  be  established  before  the 
evidence  could  be  taken  ;  the  opinion  of  the  Pun- 
dits being  also  taken  upon  an  assumed  statement 
of  facts,  not  admitted  on  record.  But,  in  conside- 
ration of  the  circumstances,  such  reversal  was 
without  prejudice  to  bringing  a  fresh  suit.  Nam- 
boory  Setapaty  v.  Kanoo-Colanoo  Pullia,  3  Moo. 
Ind.  App.  359. 

Quaere,  whether  the  civil  courts  in  India  have 
any  jurisdiction  to  entertain  a  suit  not  involving 
any  civil  rights  as  a  matter  of  law,  and  make  a 
declaration  of  the  right  to  perform  or  have  per- 
formed any  religious  ceremonies.  Ib. 

2.  Appeals  to  the  Crown  in  Criminal  Cases.]  — 
The  Bombay  charter  of  the  8th  December,  1823, 
(granted  in  pursuance  of  the  powers  conferred  on 
the  Crown  by  4  Geo.  4,  c.  71),  after  providing 
"  That  in  all  indictments,  informations,  and  crimi- 
nal suits  and  causes  whatsoever,  the  said  Supreme 
Court  of  Judicature  at  Bombay  shall  have  the  full 
and  absolute  power  and  authority  to  allow  or  deny 
the  appeal  of  the  party  pretending  to  be  ag- 
grieved," proceeds  thus:  "And  we  do  hereby 
also  reserve  to  ourself,  our  heirs  and  successors, 
in  our  or  their  privy  council,  full  power  and  autho- 
rity, upon  the  humble  petition  of  any  person  or 
persons  aggrieved  by  a  judgment  or  determination 
of  the  Supreme  Court  of  Judicature  at  Bombay,  to 
refuse  or  admit  his,  her,  or  their  appeal  there- 
upon, upon  such  terms,  and  under  such  limita- 
tions, restrictions,  and  regulations,  as  we  or  they 
shall  think  fit,  and  to  reform,  correct,  or  vary 
such  judgment  or  determination  as  to  us  or  them 
shall  seem  meet."  Upon  a  petition  praying  for 
leave  to  appeal  from  a  conviction  for  felony— Held, 


by  the  judicial  committee  of  the  Privy  Council, 
first,  that  there  was  no  power  reserved  to  the 
Crown  by  the  charter  to  allow  appeals  in  criminal 
cases,  such  appeal  being  confined  to  civil  cases 
only.  Reg.  \.  Eduljee  Byramjee,  5  E.  F.  Moo.  276  : 
3  Moo.  Ind.  App.  468;  HJur.  855. 

Held,  secondly,  that  the  charter  having  been 
granted  by  the  Crown  by  force  of  an  act  of  Parlia- 
ment, must  be  be  construed  with  reference  to  the 
powers  conferred  by  the  act,  even  though  the 
prerogative  of  the  Crown  were  limited  by  such 
construction;  and  that  the  Supreme  Court  alone 
has  full  and  absolute  power  to  allow  or  deny  per- 
mission to  appeal  in  criminal  cases.  Ib. 

Under  the  Bombay  charter  of  justice,  the  Su- 
preme Court  at  Bombay  is  invested  with  full  and 
absolute  power  to  allow  or  deny  an  appeal  in 
criminal  cases;  and  no  power  is  reserved  to  the 
Crown,  by  such  charter,  to  grant  leave  to  appeal 
in  such  cases.  Reg.  v.  Alloo  Paroo,  5  E.  F.  Moo. 
296;  3  Moo.  Ind.  App.  488;  11  Jur.  857. 

INFANT. 

Seduction.] — An  action  for  seduction  cannot  be 
maintained  without  loss  of  service.  Grinnell  v. 
Wells,  7  Man.  &  G.  1033. 

An  action  for  seduction  cannot  be  maintained 
without  some  proof  of  loss  of  service  thereby; 
therefore,  where  it  appeared  that  the  defendant 
had  debauched  the  plaintiff's  daughter,  and  that 
she  was  delivered  of  a  child,  but  the  jury  found 
that  the  child  was  not  the  defendant's  : — Held, 
that  the  jury  were  rightly  directed  to  find  a  ver- 
dict for  the  defendant.  Eager  v.  Grimwood, 
1  Exch.  Rep.  61;  16  Law  J.,  Exch.,  236. 

The  declaration  stated  that  defendant  assaulted 
and  debauched  S.  D.,  then  and  still  being  the 
daughter  and  servant  of  plaintiff".  Averment  of 
oss  of  service.  Plea,  that  D.  S.  was  not  at  the 
said  time  when  &c.,  or  any  of  them,  the  servant 
of  plaintiff".  The  trespass  was  committed  while 
S.  D.  was  in  the  service  of  defendant;  but  she  re- 
:urned  to  the  house  of  plaintiff  before  she  was  de- 
ivered  of  a  child: — Held,  that  the  plea  was 
>roved.  Dav ies  v.  Williams,  1 1  Jur.  750 ;  16  Law 
J.,  Q.  B.,  369. 

Testamentary  Guardians.]  — Where  two  persons 
are  appointed  joint  testamentary  guardians  of  an 
nfant  under  12  Car.  2,  c.  24,  s.  8,  trespass  lies 
>y  one  of  them  against  the  other,  for  forcibly  re- 
moving the  infant  from  the  lawful  service  of  the 
"brmer  against  his  consent.  Gilbert  v.  Schwenck, 
14Mee.  &  W.  488. 

A  father  having,  by  his  will,  appointed  a  guar- 
lian  to  his  children,  with  a  recommendation  that, 
n  the  event  of  their  mother's  death  during  their 
minorities,  they  should  be  placed  under  the  care 
if  two  female  relations: — Held,  on  a  contest  be- 
ween  those  ladies  and  the  testamentary  guardian, 
n  reference  to  the  management  of  the   children 
after    the    mother's   death,  that    the    Court    was 
Lound  to  give  effect  to  the  recommendation,  but 
ot  further  than  might  be  consistent  with  preserv- 
ng  to  the  testamentary  guardian  the  general  su- 
perintendence and  control  over  the  children  and 
heir  fortunes,  which,  by  virtue  of  his  office,  it 
was  his   right   and    duty  to    exercise.     Knott  v. 
lottee,  2  Ph.  192. 

Testator  directed  the  trustees  of  his  will  to 
rocure  a  suitable  house  for  the  residence  of  his 
hildren,  who  were  infants,  and  to  engage  a  pro- 
er  person  for  the  purpose  of  taking  the  manage- 
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rnent  and  care  of  the  house,  and  of  his  children, 
during  their  minorities  ;  and  he  requested  his  late 
wife's  sister,  if  she  should  be  alive  at  his  decease, 
to  take  such  management  and  care  on  herself: — 
Held,  that  the  testator  had  appointed  his  wife's 
sister  to  be  the  guardian  of  his  children.  Miller 
v.  Harris,  14  Sim.  540. 

Where  testamentary  guardians  have  been  ap- 
pointed, though  the  Court  cannot,  upon  petition, 
pronounce  an  order  for  their  removal  against  their 
consent,  yet  the  Court  has  full  jurisdiction  in  such 
cases,  upon  petition,  and  without  a  bill  having 
been  filed,  to  order  the  minors  to  be  made  wards 
of  court,  with  suitable  directions  for  their  mainten- 
ance and  education.  M'Cullochs,  In  re,  1  Dru.  276. 

Form  of  the  order  in  such  cases.    76. 

Guardian  appointed  by  the  Court  of  Chancery.]  — 
Two  out  of  three  testamentary  guardians  declined 
to  accept  the  trust.  They  are  not  entitled,  as  of 
right,  after  the  death  of  their  co-guardian,  to  be 
appointed  guardians  by  the  Court.  But  said  tes- 
tamentary guardians  (other  circumstances  being 
equal)  will  be  preferred  to  the  person  nominated 
in  the  will  of  the  mother  (the  third  guardian,)  to 
be  the  guardians  of  the  infant  after  her  decease. 
In  re  Johnstons,  2  Jones  &  Lat.  222. 

The  solicitor  for  any  of  the  persons  who  exercise 
a  control  over  the  minors'  estate,  will  not  be  ap- 
pointed the  guardian  of  their  persons.  Ib. 

Guardians  were  appointed  in  Ireland,  to  infants 
brought  up,  educated,  and  domiciled  there.  Their 
fortunes  were  in  court  in  England.  The  Court 
adopted  the  proceedings  in  Ireland,  appointed  the 
same  persons  guardians,  notwithstanding  they  re- 
sided out  of  the  jurisdiction,  and  ordered  payment 
to  them  of  the  maintenance  money.  Daniel  v. 
Newton,  8  Bea.  485. 

A  female  infant  was  entitled  to  property  pro- 
ducing under  90/.  a  year,  and  on  petition  the  Court, 
on  an  affidavit  being  produced  of  a  satisfactory 
nature  as  to  the  means,  condition  in  life,  and  cir- 
cumstances of  the  father,  and  he  and  two  sufficient 
persons  personally  attending  and  undertaking  to 
account,  made  an  order  appointing  the  father 
guardian  of  her  estate  without  a  reference  to  the 
Master.  In  re  Bond,  11  Jur.  114;  16  Law  J., 
Chanc.,  147— V.  C.  B. 

Suits  by  and  against.]  —  The  petition  of  an 
infant  plaintiff  to  be  allowed  to  sue  by  her  prochein 
ami  may  be  signed  by  such  prochein  ami  on  her 
behalf,  the  infant  being  too  young  to  sign  it  her- 
self. Eades  v.  Booth,  15  Law  J.,  N.  S.,  Q.  B., 
263;  10  Jur.  311. 

The  mother  of  an  infant  employed  a  solicitor  to 
prosecute  a  suit  on  behalf  of  the  infant.  The 
person  first  named  as  next  friend  in  the  cause 
died  ;  the  mother  subsequently  discharged  the 
solicitor,  and,  after  such  discharge,  he  amended 
the  bill,  and  named  a  new  next  friend  without  the 
mother's  sanction.  The  Court  ordered,  that,  on 
payment  by  the  mother  to  the  next  friend  of  the 
costs  incurred  by  him  in  the  suit,  the  next  friend 
should  be  removed  and  another  appointed,  and 
that  the  solicitor  should  pay  the  costs  of  the  ap- 
plication and  of  the  new  appointment.  Lander  v. 
Ingersoll,  4  Hare,  596. 

Where  a  plaintiff  appeared  sec.  stat.  for  an 
infant  defendant,  the  Court  set  aside  the  appear- 
ance and  subsequent  proceedings,  without  costs, 
on  summary  application.  Stephens  v.  Lowndcs, 
3  Dowl.  &  L.  205 — C.  P. 

Trespass  quare  clausum  fregit.     Plea,  that  the 
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close  was  the  close  and  freehold  of  L.  P.,  where- 
fore defendant,  as  the  servant  and  at  the  command 
of  L.  P.,  committed  the  trespasses  in  the  declara- 
tion. Replication,  traversing  the  command  : — 
Held,  after  verdict  for  defendant,  that  the  plea 
was  good,  though  L.  P.  was  an  infant  and  a  ward 
of  Chancery.  Ewer  v.  Jones,  10  Jur.  965 — Q.  B. 

Where  an  appearance  had  been  entered  for  a 
minor,  and  interlocutory  judgment  obtained  against 
him  by  default,  plaintiff  having  no  knowledge  of 
the  fact  of  minority,  the  Court  will  set  aside  the 
proceedings  on  terms.  James  v.  Aswell,  11  Jur. 
562 — B.  C. — Coleridge. 

Where  an  infant  plaintiff  was  of  too  tender 
years  to  be  able  to  write,  the  Court  granted  her 
petition  to  sue  by  her  father  as  her  prochein  amy, 
on  its  being  signed  by  him  for  her  in  her  name. 
Eades  v.  Booth,  3  Dowl.  &  L.  770— Q.  B. 

Trespass  qu.  cl.  fr.  Plea,  that  the  close  was 
the  close  and  freehold  of  P.,  and  that  defendant  as 
her  servant  and  by  her  command  committed  the 
tresspasses,  &c.  Replication,  traversing  the  com- 
mand of  P.:  P.  was  a  minor  and  ward  in  Chancery  : 
— Held,  that  the  plea  was  supported  by  proof  that 
the  defendant  was  the  general  agent  of  P.,  and  the 
receiver  of  her  rents  appointed  by  the  Court  of 
Chancery,  and  that  he  did  the  acts  complained  of 
in  the  execution  of  his  authority  as  such  general 
agent.  Ewer  v.  Jones,  16  Law  J.,  Q.  B.,  42. 

Under  the  genera]  railway  consolidation  act,  8  & 
9  Viet.  c.  16,  a  shareholder  continuing  after  age, 
without  any  act  of  ratification,  to  hold  shares 
which  came  to  him  during  his  infancy,  is  liable  for 
calls  made  upon  those  shares  during  his  infancy. 
A  plea  of  infancy  at  the  time  of  the  calls  &c.  is 
bad.  Cork  and  Bandon  Railway  Company  v.  Caze- 
nove,  11  Jur.  802— Q.  B. 

Court  of  Chancery,  Jurisdiction  over.]  —  The 
cases  in  which  the  Court  of  Chancery  interferes 
for  the  protection  of  infants  are  not  confined  to 
those  in  which  there  is  property.  In  re  Spence, 
2  Ph.  247;  11  Jur.  399;  16  Law  J.,  Chanc.,  309. 

Custody  and  Education.] — The  Court  will  inter- 
fere with  paternal  rights  only  in  cases  of  very  gross 
misconduct.  Comparative  destitution  is  not  a  suf- 
ficient ground.  In  re  Pulbrook,  11  Jur.  185 — B. 
C.— Erie. 

On  the  application  of  a  parent  residing  in  India, 
the  Court  refused  to  grant  a  habeas  corpus  for  the 
removal  of  a  child  from  the  custody  of  persons 
here,  to  whose  care  it  had  for  a  long  time  been 
committed,  the  child  having  been  sent  to  this 
country  to  be  educated  under  the  superintendence 
of  a  relative,  who,  dying,  appointed  by  will  three 
persons  as  guardians  of  the  child,  and  their  cus- 
tody of  the  child  having  been  acquiesced  in  by 
the  parent.  Ex  parte  Preston,  11  Jur.  1039 — B.  C. 
— Patteson. 

The  Court  may  make  an  order  for  the  delivery 
of  an  infant  to  the  party  who  ought  to  have  the 
custody  of  it,  on  petition,  as  well  as  under  the 
general  jurisdiction  upon  habeas  corpus.  In  re 
Upence,  2  Ph.  247;  11  Jur.  399;  16  Law  J.,  Chanc., 
309. 

A  husband,  whose  wife  had  three  years  before 
absconded  with  his  infant  children,  applied  for  an 
order  that  the  wife's  brother,  who  had  assisted 
in  her  escape,  and  had  since  transmitted  to  her 
the  income  to  which  she  was  entitled  under  her 
marriage  settlement,  of  which  he  was  trustee, 
might  either  produce  the  children  or  disclose  the 
place  of  their  concealment,  or,  at  least,  disc-on- 
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tinue  the  transmission  of  the  income.  On  an  affi- 
davit of  the  brother  that  the  children  were  not  in 
his  custody  or  under  his  control,  the  order  was  re- 
fused. Ib. 

Order  under  the  stat.  2  &  3  Viet.  c.  54,  that  an 
infant  daughter  should  be  delivered  out  of  the  cus- 
tody of  the  father  into  that  of  the  mother.  It  is 
not  necessary,  in  order  to  enable  the  mother  to 
apply  under  this  act  for  the  custody  of  her  child, 
that  she  should  have  obtained  or  be  entitled  to  ob- 
tain a  divorce  a  mensa  et  thoro.  Ex  parte  Bart- 
lett,  2  Coll.  C.  C.  661. 

A  Protestant  father,  but  who  for  a  few  weeks 
before  his  death  had  attended  a  Roman  Catholic 
place  of  worship,  died,  leaving  a  widow  and  four 
infant  children.  The  infants  being  in  the  custody 
of  their  mother,  who  had,  since  her  husband's 
death,  become  a  Roman  Catholic,  were  removed 
by  their  paternal  grandmother  and  aunt,  without 
their  mother's  consent ;  and  on  a  writ  of  habeas 
corpus  being  issued  for  the  production  of  the  in- 
fants, and  a  motion  made  for  the  return  thereof, 
and  for  the  delivery  of  the  infants  to  their  mother, 
the  Court  enlarged  the  return  of  the  writ,  and  left 
the  interim  custody  of  the  infants  with  certain  par- 
ties, they  undertaking  for  their  safety,  and  directed 
a  petition  to  be  presented  to  the  Court  relative  to 
the  guardianship.  On  a  renewed  motion  for  a  re- 
turn to  the  writ,  or  that  an  attachment  might  issue, 
the  Court  being  informed  that  a  petition  was  pre- 
sented, made  an  order  still  further  enlarging  the 
return,  and  directing  a  reference  to  the  Master  to 
approve  of  a  proper  guardian  or  guardians ;  but 
refused  to  order  the  delivery  of  the  infants  to  their 
mother,  and  consigned  them  to  certain  persons 
until  further  orders.  In  re  North,  11  Jur.  7 — V. 
C.  B. 

The  petition  having  been  presented  by  the  in- 
fants, was  ordered  to  be  amended  by  the  insertion 
of  a  next  friend.  Ib. 

Where  the  father  has  not  left  nor  expressed  any 
direction  or  instruction  as  to  the  religion  in  which 
his  infant  children  are  to  be  educated,  the  Court 
will  assume  that  his  wishes  were  that  they  should 
be  educated  in  his  own  religion.  Ib. 

Gift  by  Child  to  Parent.] — Though  courts  of 
equity  do  not  interfere  to  prevent  an  act  even  of 
bounty  between  parent  and  child,  yet  they  will 
see  that  the  child  is  placed  in  such  a  position  as 
will  enable  him  to  form  an  entirely  free  and  unfet- 
tered judgment,  independent  altogether  of  any 
sort  of  control.  Archer  v.  Hudson,  7  Beav.  551. 

Custody  of  Children.] — Order  made  on  a  petition 
presented  under  2  &  3  Viet.  c.  54,  for  the  mother 
to  have  the  custody  of  one  of  her  children,  who 
was  under  two  years  of  age,  and  access  to  her 
other  children,  where  she  and  her  husband  were 
living  apart  from  each  other  under  the  circum- 
stances stated  in  the  petition.  In  re  Bartlett  15 
Law  J.,  N.  S.,  V.  C.  K.  B.,  418. 

Quaere,  whether  the  Court  has  jurisdiction  to  give 
costs  under  the  act.  Ib. 

Allowance.} — The  Court  exercises  a  control  in 
respect  of  any  allowance  ordered  to  be  paid  to  a 
t  estamentary  guardian  ;  and  on  the  marriage  of  a 
female  testamentary  guardian,  to  whom  an  allow- 
ance for  maintenance  has  been  ordered  to  be  made, 
inquires  into  the  altered  state  of  circumstances. 
Jones  v.  Powell,  9  Bea.  345. 

Order  made  for  a  liberal  allowance  for  the  main- 
tenance and  education  of  a  female  infant  whose 
lather  was  living,  with  a  view  to  her  being  brought 


up  in  a  manner  suitable  to  her  fortune  and  expecta- 
tions.    Ex  parte  Williams,  2  Coll.  C.  C.  740. 

Guardian  and  Ward,  Transactions  between.]  — 
Settlement  of  accounts  between  parties  standing 
in  relation  of  quasi  guardian  and  ward,  come  to 
without  a  full  investigation  of  accounts,  set  aside 
after  the  lapse  of  twenty  years,  there  being  errors 
on  the  face  of  the  accounts  and  fictitious  entries. 
Allfrey  v.  Allfrey,  11  Jur.  981— R. 

Proceedings  at  law  were  stayed  where  the  claim 
originated  in  obligations  entered  into  by  a  young 
lady  who  had  attained  her  majority  about  eighteen 
months  previously,  and  who  was  and  had  been  for 
some  time  residing  in  the  house  and  under  the 
care  of  her  near  connexion  and  late  guardian  ;  the 
obligations  being  for  the  sole  benefit  of  the  guar- 
dian and  of  the  obligees,  who  had  a  common  inte- 
rest with  him,  the  latter  knowing  the  relationship 
in  which  the  lady  stood  to  the  guardian,  and 
taking  no  steps  to  ascertain  whether  she  acted 
upon  her  free  will,  and  with  full  knowledge  of  the 
liability  she  was  incurring.  Maitland  v.  Irving, 
10  Jur."  1025 ;  16  Law  J.,  Chanc.,  95— V.  C.  E. 

A  young  lady,  a  year  and  a  half  after  coming  of 
age,  indorsed,  for  the  accommodation  of  her  late 
guardian,  with  whom  she  was  still  residing,  a  pro- 
missory note  made  by  him.  The  parties  holding 
the  note  being  considered  to  have  had  at  the  time 
of  receiving  it  notice  of  the  real  nature  of  the 
transaction,  were  restrained  from  suing  on  the  note. 
Maitland  v.  Backhouse,  12  Jur.  45 — C. 

Appointment  of  Guardian.]  — The  Court  will  refer 
it  to  the  Master  to  approve  of  a  guardian  for  an 
infant,  notwithstanding  the  infant,  being  fourteen 
years  of  age,  and  entitled  to  real  estates,  has  by 
deed  appointed  a  guardian  for  himself.  Coham  v. 
Coham,  13  Sim.  639. 

Plea  of  Infancy.] — The  declaration  stated,  that 
the  plaintiff  drew  his  bill  of  exchange,  to  wit,  on, 
the  16th  of  February,  1S46,  which  defendant  after- 
wards accepted,  to  wit,  on  the  day  and  year  afore- 
said. The  plea  stated,  that  defendant  accepted 
the  said  bill  whilst  he  was  an  infant,  being  at  the 
time  of  its  acceptance  without  a  date  ;  that  plain- 
tiff afterwards  altered  the  bill  by  writing  a  date 
thereon,  and  that  there  never  was  any  license  or 
ratification  given  by  defendant  to  such  alteration 
after  he  attained  the  age  of  twenty-one  years. 
Verification:  —  Held,  that  the  plea  was  a  good 
plea,  and  that  it  disclosed  only  a  single  defence — 
infancy.  Harrison  v.  Cotgreave,  16  Law  J.,  C.  P., 
198. 

To  a  declaration  on  a  bill  of  exchange  against 
the  defendant  as  acceptor,  he  pleaded,  that  he 
accepted  the  bill  while  he  was  an  infant,  it  being 
without  date  at  the  time  of  the  acceptance;  that 
the  plaintiff  afterwards  altered  the  bill  by  writing 
a  date  thereon  ;  and  that  there  never  was  any 
license  or  ratification  by  the  defendant  to  such 
alteration  after  he  attained  the  age  of  twenty-one 
years: — Held,  on  special  demurrer,  that  the  plea 
was  not  bad  for  duplicity.  Harrison  \.  Cotgrave, 
4C.  B.  562;  5  Dowl.  &  L.  169. 

Contracts  by.]  — An  agreement,  by  which  an  in- 
fant agrees,  for  weekly  wages,  to  serve  at  all 
times  during  a  certain  term,  and  not  to  engage  in 
any  other  business,  or  enter  into  the  service  of 
any  other  master  during  the  said  term,  but  which 
leaves  the  master  at  liberty  at  any  time  during 
such  term  to  stop  his  work  and  his  wages,  is  not 
beneficial  to  the  infant;  and,  therefore,  he  cannot 
be  convicted,  under  stat.  4  Geo.  4,  c.  34,  for  ab- 
senting himself  from  the  service.  Reg.  v.  Lord, 
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3  Xew  Sess.  Cas.  246 ;  12Jur.  1001;  17  L.  J.,M.C., 
181— Q.  B. 

Ratification  after  Age.] — In  an  action  by  in- 
dorsee against  indorser  of  a  bill  of  exchange,  with 
counts  for  money  lent,  &c.  Plea,  infancy.  Repli- 
cation, that  defendant  after  he  became  of  age,  by 
memorandum  in  writing  signed  by  him,  ratified 
and  confirmed  the  contracts  and  promises.  Issue 
thereon  :  the  defendant  after  he  became  of  age 
wrote  to  the  plaintiff  the  following  letters : — "  I 
should  feel  particularly  obliged  if  you  would 
arrange  to  keep  the  bills  back  for  a  little  time, 
as  my  late  brother's  executors  have  lost  their 
mother  and  only  sister  lately,  and  which  prevents 
them  from  settling  with  you.  The  money  will 
shortly  be  paid,  say  2000Z." — "  The  bills  drawn  out 
by  Mr.  B.  and  me,  and  my  acceptances,  one  for 
1500/.,  and  the  other  for  500/.,  due  on  the  1st 
January  last,  will  most  likely  be  settled  shortly, 
and  would  have  been  settled  before  had  not  a 
sudden  accident  occurred,  which  prevented  their 
being  paid." — "  I  beg  to  inform  you  that  I  have 
this  day  forwarded  you  letter  to  Messrs.  H.  I 
cannot  tell  you  about  what  time  they  will  be  set- 
tled, as  I  have  not  the  money  myself,  and  as  I 
have  told  you  before,  I  have  left  it  entirely  in 
their  hands." — "  I  received  your  letter  yesterday, 
and  am  sorry  to  find  you  are  not  contented  with 
the  letter  I  gave  you  when  you  were  at  my  house 
some  short  time  ago.  I  have  heard  from  the 
Messrs.  H.,  yesterday,  and  they  said  they  had 
written  to  their  agent  in  Dublin  to  arrange  the 
whole  thing.  I  therefore  beg  you  will  imme- 
diately see  and  inform  Mr.  L.,  who  I  have  heard 
from  this  day  of  it.  It  is  not  a  bit  of  use  writing 
these  sort  of  letters,  as  payment  will  not  be  made 
any  the  sooner  for  them.  What  I  tell  you  is  per- 
fectly correct,  and  the  matter  will  be  settled 
shortly:" — Held,  that  the  letters  were  a  ratifica- 
tion of  the  defendant's  promise  during  infancy 
within  the  meaning  of  stat.  9  Geo.  4,  c.  14,  s.  5. 
Harris  v.  Wall,  1  Exch.  Rep.  122  ;  16  Law  J., 
Exch.,  270. 

Any  written  instrument  signed  by  the  party, 
which  in  the  case  of  adults  would  have  amounted 
to  the  adoption  of  the  act  of  a  party  acting  as 
agent,  will,  in  the  case  of  an  infant  who  has 
attained  his  majority,  amount  to  a  ratification.  Ib. 

Custody.] — A.  was  left  a  widow  in  India,  with 
two  children.  B.,  the  mother  of  her  deceased 
husband,  offered  to  take  charge  of  the  children,  ii 
they  were  sent  home  to  her  to  England.  One  o; 
them  accordingly  was  sent  home  to  the  grand- 
mother, and  resided  with  her  till  the  time  of  her 
death,  in  1843.  She  left  her  property  to  trustees 
for  the  children.  Since  her  death  the  child  had 
been  put  to  school  by  the  trustees,  and  was  under 
their  charge  and  control,  with  whose  arrange- 
ments the  mother  had  at  various  times  expressec 
her  satisfaction,  and  her  sense  of  the  kindness 
shown  to  the  child.  In  the  early  part  of  1847,  the 
mother,  who  had  married  again,  and  her  seconc 
husband  executed  a  joint  and  several  letter  o 
attorney  to  C.,  to  demand  and  receive  the  custody 
of  the  child  on  her  behalf.  C.,  after  demand  ant 
refusal,  brought  a  writ  of  habeas  corpus.  The 
Court  refused,  under  the  above  circumstances 
after  the  acquiescence  by  the  mother  in  the  cus 
tody  of  the  trustees,  and  no  cause  of  complain 
being  assigned  for  the  change,  to  remove  the  chili 
from  their  custody,  or  to  examine  the  child  with  a 
view  of  ascertaining  whether  he  were  capable  o 
exercising  a  sound  discretion,  and,  if  so,  ofdecla 
ring  him  at  liberty  to  go  with  whomsoever  h< 


wished.  Preston,  or  Tcmpler,  In  re,  5  Dowl.  &  L. 
233;  2  B.  C.  Rep.  169;  17  L.  J.,  Q.  B.,  21— 
r'atteson. 

Quaere,  whether  a  parent  residing  abroad  can 
appoint  an  attorney  to  claim  and  receive,  under  a 
writ  of  habeas  corpus,  the  custody  of  an  infant 
child.  Ib. 

And  quaere,  if  a  widow,  having  married  again, 
an  execute  such  letter  of  attorney.    76. 

The  mother  and  grandmother  of  male  infants 
under  seven  years  of  age  had  possession  of  them; 
the  father  sued  out  writs  of  habeas  corpus  at  com- 
mon law  to  recover  possession  of  them,  and  the 
nfants,  by  their  grandmother  as  their  next  friend, 
presented  a  petition  praying  the  appointment  of  a 
guardian,  and  an  injunction  to  restrain  further  pro- 
eedings  under  the  habeas  corpus.  The  grand- 
mother offered  to  undertake  and  covenant  to  main- 
tain and  educate  the  infants  properly  : — The  Court 
of  Chancery,  although  satisfied  that  the  father  was 
not  of  ability  to  maintain  them,  and  that  he  was 
not  such  a  person  as  it  would  appoint  guardian  of 
another  man's  children,  and  that  it  would  be  for 
the  benefit  of  the  infants  that  they  were  not  in  his 
custody,  declined  to  make  an  order  of  reference 
for  the  appointment  of  a  guardian.  Fynn,  In  re, 
12  Jur.  713— V.  C.  B. 

Guardian — Appointment  of.]  — An  infant  was  ad- 
mitted to  sue  by  her  father  and  next  friend,  on  a 
petition  signed  for  her  by  the  father,  and  on  affi- 
davit verifying  the  signature,  and  stating  that  the 
infant  was  only  twenty-one  months  old,  and  un- 
able to  write  or  make  her  mark.  Eades  v.  Booth, 
8  Q.  B.  718. 

Marriage  of  Feme  Infant.] — A  married  woman, 
an  infant,  having  become  entitled  to  9001.  under 
the  trusts  of  her  mother's  settlement,  the  trustees 
paid  400/.,  part  of  it,  to  her  husband,  upon  the 
understanding  that  he  should  settle  the  remaining 
5002.  for  the  benefit  of  his  wife,  in  the  manner 
after  mentioned.  Accordingly,  the  trustees  paid 
the  500/.  to  M.  and  N.,  the  husband's  nominees  ; 
and  by  a  deed  made  between  the  husband  and 
wife,  and  M.  and  N.,  it  was  declared,  that,  M. 
and  N.  should  pay  the  interest  of  the  500Z.  to  the 
wife  for  her  separate  use  for  life;  and  that,  after 
her  death,  the  principal  should  remain  upon  such 
trusts  as  she  should  appoint  by  will;  and,  in  de- 
fault of  appointment,  in  trust  for  her  next  of  kin, 
according  to  the  Statutes  of  Distribution.  The 
wife  survived  her  husband  : — Held,  that  the  set- 
tlement was  binding  on  her,  and  that,  under  it, 
she  was  entitled  merely  to  the  interest  of  the  500/. 
for  her  life,  and  not  to  the  principal  absolutely. 
Hansen  v.  Miller,  14  Sim.  22. 

Settlement  on  Marriage  of.]  — Upon  the  marriage 
of  a  ward,  the  intended  husband  proposed  to  settle 
the  whole  of  her  fortune.  The  Master,  in  ascer- 
taining her  fortune,  omitted  to  state  a  reversionary 
interest.  Her  property  was  settled,  omitting  the 
reversionary  interest,  and  the  husband  covenanted 
to  settle  any  property  to  which  the  wife,  or  he  in 
her  right,  "  should  at  any  time  during  the  mar- 
riage" become  entitled: — Held,  that  the  rever- 
sionary interest  ought  to  be  settled.  Bute  (Mar- 
quis of)  v.  Harman,  9  Bea.  320. 

A  man  in  needy  circumstances  abducted  and 
fraudulently  married  an  infant  entitled  to  real  es- 
tate as  tenant  in  tail  general  in  possession,  sub- 
ject to  a  term  of  years  for  securing  a  jointure;  a 
bill  was  filed  on  behalf  of  the  infant  by  her  next 
friend  against  the  husband  and  others  for  an  ac- 
count of°the  rents  and  profits,  but  not  praying  for 
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a  settlement.  A  petition  was  also  presented  o 
behalf  of  the  wife,  and  was  heard  with  the  cause 
praying  for  a  reference  as  to  a  proper  settlemen 
The  Court,  being  of  opinion,  that  while  the  join 
ture  term  lasted  the  title  of  the  wife  was  equita 
ble,  ordered  the  reference,  but  directed  the  set 
tlement  to  be  confined  to  the  joint  lives  of  th 
husband  and  wife,  if  the  jointure  term  should  s< 
long  continue,  with  liberty  to  apply  as  to  a  furthe 
settlement.  Newenham  v.  Pemberton,  11  Jur.  107 
—V.  C.  B. 

Upon  the  marriage  of  a  man  with  an  infant  wan 
of  Court,  who  was  entitled  jointly  with  her  siste 
to  real  and   personal   estate  held   by  trustees    in 
undivided  moieties,  he   with   the  sanction  of  th 
Court  covenanted,  that,  upon  the  wife   coming  o 
age,  her  real    property  should    be    settled    upon 
himself  and  herself,  and  the  children  of  the  mar- 


riage. 


with   an   ultimate    limitation   in  default  o 


issue  of  the  marriage  to  the  heirs  of  the  wife;  he 
also  settled  the  personal  property  in  the  same 
manner,  except  that  there  was  an  ultimate  limita- 
tion in  default  of  issue  to  the  next  of  kin  of  the 
wife.  The  marriage  took  effect,  the  wife  attained 
twenty-one,  and  about  a  month  after  the  marriage 
died,  without  issue,  and  without  executing  a  set- 
tlement of  the  real  estate,  leaving  her  sister,  who 
was  also  an  infant  ward  of  Court,  her  sole  heiress 
and  next  of  kin  : — Held:  that  the  surviving  sister 
could  not  compel  a  conveyance  to  herself  of  her 
deceased  sister's  moiety  of  the  real  estate,  without 
making  compensation  to  the  husband  for  his  loss 
of  that  interest  in  the  real  estate  which  he  would 
have  taken  under  the  settlement,  had  it  been  exe- 
cuted by  the  wife.  Savill  v.  Savill,  2  Coll.  C.  C. 
721;  11  Jur.  723— V.  C.  B. 

Marriage  of  Infant,  Settlement  on.] — Upon  a 
reference  to  the  Master  respecting  a  proposed 
marriage  with  a  ward  of  court,  whose  fortune  con- 
sisted of  a  sum  of  2000J.,  invested  in  the  mortgage 
of  an  estate,  the  Master  approved  of  the  terms  of 
a  settlement  whereby  it  was  proposed  to  assign 
the  2000L  to  trustees,  in  trust  for  the  intended 
wife  for  life,  for  her  separate  use,  without  power 
of  anticipation,  and  after  her  decease  in  trust  for 
the  husband  for  his  life,  or  until  bankruptcy  or  in- 
solvency, and  afterwards  in  trust  for  such  of  the 
children  of  the  intended  marriage  as  the  intended 
husband  and  wife  should  appoint,  and  in  default  of 
appointment  then  equally  amongst  all  the  children. 
The  Master  of  the  Rolls  varied  the  proposed 
terms  of  the  intended  settlement,  by  giving  the 
intended  wife  a  power  to  appoint  any  part,  not 
exceeding  one  half  part  of  the  principal  of  the 
trust-money,  in  favour  of  the  issue  of  any  subse- 
quent marriage  of  the  intended  wife.  Rudge  v. 
Winnall,  17  L.  J.,  Chanc.,  215— R. 

Ward  of  Court.]  — A  lady  who  was  entitled  to 
property  upon  attaining  twenty-one  or  marriage 
married  under  age: — Held,  that  this  contingent 
interest  in  property  was  sufficient  to  entitle  her 
to  be  made  a  ward  of  Court ;  and  that  her  mother, 
although  in  the  light  of  a  stranger  to  the  property, 
might  present  a  petition  to  have  a  settlement  un- 
der a  decree  of  the  Court.  Russell  v.  Nicholls,  16 
Law  J.,  Chanc.,  47— V.  C.  E. 

A  portion  of  the  income  of  an  infant's  real  es- 
tate ordered  to  be  applied  in  charity.  Langion  v 
Brackenbury,  2  Coll.  C.  C.  446;  15  Law  J.,  N.  S  ' 
256. 

Where  a  female  infant  had  been  made  a  ward  of 

court,  and,  in  contemplation  of  her  marriage,  terms 

the  settlement  of  her  property  and  that  of  her 


intended  husband  (which  were  for  the  benefit  of 
the  intended  husband  and  wife  and  the  issue  of  the 
marriage)  had  been  approved  by  the  Master,  and 
his  approval  had  been  affirmed  by  the  Court,  it  was 
held,  not  to  be  competent  to  the  husband  and  wife, 
by  delaying  the  marriage  till  after  the  wife  had  at- 
tained her  majority,  and  entering  into  fresh  settle- 
ments, to  defeat  the  settlement  of  the  Court.  Hob- 
son  v.  Ferraby,  2  Coll.  C.  C.  412. 

Principles  on  which  the  Court  acts  in  relation  to 
the  marriage  of  infants  and  the  settlement  of  their 
property.  Ib. 

Conveyance  by  Infant  Trustees.] — A  conveyance 
by  an  infant  under  the  llth  section  of  1  Will.  4, 

c.  47,  passes  only  such  interest  as  the  infant,  if  of 
full  age,  might  pass.     Oldfield  v.  Cobbett,  8  Beav. 
294. 

The  12th  section  of  the  1  Will.  4,  c.  47,  does  not 
apply  to  a  case  where  an  estate  is  devised  to  a 
trustee  during  the  life  of  a  cestui  que  trust,  with 
remainders  over;  and,  by  the  disclaimer  of  the 
trustee,  the  legal  estate  descends  on  the  heir. 
Herring  v.  Archer,  8  Beav.  294. 

Rights  of.] — An  infant  is  entitled  to  treat  a  per- 
son who  enters  on  his  estate  during  his  infancy,  as 
his  bailiff,  who  is  accountable  as  such.  Bloomfield 
v.  Eyre,  8  Beav.  250. 

Maintenance  of.] — Where  a  legacy  is  given  by  a 
rather  to  a  child,  payable  at  a  future  period,  inte- 
'est  is  payable  thereon  by  way  of  maintenance  ; 
but  if  maintenance  is  provided  by  the  will  for  the 
child  from  other  sources,  interest  on  the  legacy  is 
not  allowed  until  the  legacy  becomes  payable. 
Donovan  v.  Needham,  15  Law  j.,  N.  S.,M.  R.",  193. 

In  a  case  in  which  a  legacy  was  given,  in  the 
event  which  had  happened,  to  two  infants,  to  be 
>aid  to  them  at  twenty-one,  with  a  direction  for 
maintenance  out  of  the  income  during  their  re- 
spective minorities,  and  an  ultimate  limitation  over 
n  case  they  should  both  die  under  twenty-one 
vithout  issue,  the  Court,  upon  a  petition  for  main- 
enance  out  of  the  income  of  the  fund,  refused  to 
dispense  with  the  usual  reference  as  to  the  father's 
ability  to  maintain  the  infants.  Lucknow  v.  Brown. 
12  Jur.  1017— V.  C.  W, 

Property  of  Infants.]— The  Court  of  Chancery 
las  no  jurisdiction,  under  11  Geo.  4  &  1  Will.  4, 
:.  65,  s.  17,  to  lease  an  infant's  estates,  unless  the 
nfant  is  indefeasibly  seised,  either  in  fee  or  in 
ail,  in  possession.  Legh,  Exparte,  15  Sim.  445. 

INFERIOR  COURT. 

Court  Baron.] — An  omission  to  state  in  the 
laint  in  a  court  baron  the  nature  of  the  action  is 

mere  irregularity  which  may  be  waived.  Brown 
.  Gill,  2  C.  B.  861;  3  Dowl.  &  L.  823. 

In  a  suit  in  a  court  baron  the  proceedings  were 
lleged  to  have  been  taken  at  a  court  held  "  before 
L.,  the  steward  of  the  said  court,  a  free  suitor 
hereof,  and  B.  and  C.,  and  others,  free  suitors  of  the 
aid  court:"— Held,  that  the  court  was  properly 
onstituted,  it  being  alleged  that  A.  was  a  free 
uitor.  Ib. 

Held,  also,  that  A.  was  properly  described  as 
teward  of  the  court,  though  it  was  not  alleged 
hat  he  was  steward  of  the  manor.  Ib. 

Held,  also,  that  the  court  was  properly  de- 
cribed  ;  and  that  it  was  sufficient  to  set  forth  the 
ames  of  two  only  of  the  free  suitors  who  attend- 

d.  Ib. 
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In  the  record  of  a  judgment  of  a  court  baron,  it 
was  stated,  that  the  court  was  held  "  before  W.  K., 
steward  of  the  said  court,  and  W.  U.  and  G.  M., 
and  others,  free  suitors  of  the  said  court :" — Held, 
first,  that  it  was  not  necessary  to  state  that  W.  K. 
was  steward  of  the  manor.  Brown  v.  Gill,  15  Law 
J.,  N.  S.,  C.  P.,  187;  10  Jur.  666. 

Held,  secondly,  that  the  style  of  the  court  thus 
stated  was  correct.  Ib. 

Held,  thirdly,  that  it  was  sufficient  to  state  the 
names  of  two  of  the  suitors  only.  Ib, 

It  being  stated  also  in  the  record,  that  J.  G. 
levied  his  plaint,  without  stating  the  nature  there- 
of,— Held,  that  that  was  sufficient ;  but,  if  it  were 
not,  that  it  was  an  irregularity  only,  which  was 
waived  by  the  subsequent  appearance  of  defend- 
ant, and  the  service  upon  him  of  a  declaration  in 
which  the  nature  of  the  action  was  stated.  Ib. 

County  Court.]  — Where  goods  are  taken  by  spe- 
cial bailiffs  under  an  attachment  to  compel  an  ap- 
pearance in  the  county  court,  and  an  appearance 
is  subsequently  entered,  whereupon  the  sheriff 
issues  a  supersedeas,  commanding  the  bailiffs  to 
return  the  goods,  but  the  bailiffs  refuse  to  do  so  : 
— Held,  that  the  sheriff  is  not  guilty  of  a  conver- 
sion. Brown  v.  Copley,  7  Man.  &  G.  558. 

After  freehold  pleaded,  a  county  court  is  ousted 
of  its  jurisdiction  over  a  cause.  Tenniswood  v. 
Pattison,  15  Law  J.,  N.  S.,  C.  P.,  231;  10  Jur.  572. 

Therefore,  where,  in  replevin  for  taking  cattle, 
defendant  made  cognizance  as  bailiff  of  A.,  alleg- 
ing that  the  cattle  were  in  the  freehold  of  A.  dam- 
age feasant,  and  therefore  he  took  them,  the  judg- 
ment of  the  county  court  was  held  to  be  void,  as 
being  coram  non  judice,  although  the  only  issue 
joined  in  the  cause  was,  whether  defendant  was 
bailiff  of  A.  or  not.  76. 

The  jurisdiction  of  the  county  court  is  ousted 
by  a  plea  of  cognizance  setting  up  a  title  to  the 
freehold,  although  no  issue  be  taken  on  that  part 
of  the  plea  or  cognizance.  Tinniswood  v.  Patti- 
son, 3  C.  B.  243. 

Where,  therefore,  defendant  in  replevin  made 
cognizance  as  bailiff  of  A.,  alleging  the  locus  in 
quo  was  the  freehold  of  A.,  and  that  he  as  bailiff 
took  the  cattle  damage  feasant ;  and  plaintiff 
pleaded  that  defendant  was  not  bailiff  of  A.,  and 
did  not  as  such  bailiff  take  the  cattle,  and  issue 
was  joined  on  this  plea: — Held,  that  the  subse- 
quent proceedings  in  the  county  court  were  coram 
non  judice,  and  void.  Ib. 

Where  an  action  for  debt  recoverable  in  a  court 
of  requests  was  commenced  in  a  superior  court 
after  the  passing  of  the  9  &  10  Viet.  c.  95,  but  be- 
fore any  county  court  had  been  established  in  the 
district  pursuant  to  the  provisions  of  that  act,  and 
the  Court  of  Requests  Act  provided  that  a  plaintiff 
should  have  no  costs  when  he  sued  in  a  superior 
court  for  a  debt  recoverable  in  the  court  of  re- 
quests:— Held,  that  as  the  9  &  10  Viet.  c.  95,  s.  6, 
repealed  the  Court  of  Requests  Act  only  on  the 
establishment  of  the  county  court  for  the  district, 
the  plaintiff,  having  commenced  his  action  before 
that  time  in  the  superior  court,  was  not  entitled 
to  costs.  Warburg  v.  Read,  11  Jur.  522  ;  16  Law 
J.,  Q.  B.,  342— B.  C.— Wightman. 

The  Court  will  not  grant  a  prohibition  against 
the  judge  of  a  county  court  established  under  the 
9  &  10  Viet.  c.  95,  where,  having  jurisdiction,  he 
has  wrongly  decided  a  point  of  law.  Ex  parte 
Rayner,  11  Jur.  1018— C.  P. 


An  action  commenced  by  writ  of  justices  in  the 
county  court  of  Durham  cannot  be  removed  by 
writ  of  pone  into  one  of  the  superior  courts  at 
Westminster;  and  the  Court  will  quash  the  latter 
writ.  Robinson  v.  Mainwar 'ing,  11  Jur.  632;  16 
Law  J.,  Q.  B.,223. 

By  sect.  58  of  stat.  9  &  10  Viet.  c.  95,  all  pleas 
of  personal  actions  where  the  debt  or  damage 
claimed  is  not  more  than  20Z.  may  be  holden  in  the 
county  court.  Therefore,  a  party  may  proceed  by 
plaint  in  a  county  court,  founded  on  a  judgment 
obtained  in  one  of  the  superior  courts  at  Westmin- 
ster. Winsor  v.  Dunford,  12  Jur.  629  —  Q.  B. 
S.  P.,  Dunford,  In  re,  12  Jur.  361 — Exch. 

The  judgment  of  the  superior  court  may  be 
proved  by  certiorari  out  of  the  Court  of  Chancery, 
and  mittimus  to  the  county  court.  Ib. — Patteson 
and  Erie,  JJ. 

Qusere,  whether,  if  the  judge  of  the  county  court, 
after  objection  taken,  admits  other  proof  of  the 
judgment,  it  is  not  ground  for  a  prohibition  ;  though, 
in  general,  the  Court  will  not  issue  prohibition  to 
a  county  court,  on  the  ground  that  the  judge  of 
that  court  received  improper  evidence  on  a  plaint 
before  him.  Ib. — Patteson,  J. 

On  the  trial  of  a  plaint  in  the  county  court  upon 
a  judgment  in  a  superior  court  for  111.,  it  appeared 
that  the  original  action  was  on  a  debt  for  40/., 
with  judgment  entered  up  for  17/.,  and  no  remit- 
titur  for  the  difference  : — Held,  no  ground  for  pro- 
hibition. 76. 

The  129th  section  of  the  9  &  10  Viet.  c.  95, 
which  prohibits  a  plaintiff  from  recovering  costs 
in  an  action  brought  in  a  superior  court,  for  which 
a  plaint  might  have  been  entered  in  the  county 
court,  applies  to  actions  on  negotiable  instruments 
in  the  same  manner  as  to  other  actions.  Nind  v. 
Rhodes,  2  B.  C.  Rep.  226;  17  L.  J.,  Q.  B.,  179— 
Coleridge. 

The  expression  "  cause  of  action"  in  the  63d 
section  of  the  9  &  10  Viet.  c.  95,  which  enacts 
that  it  shall  not  be  lawful  to  divide  any  cause  of 
action,  for  the  purpose  of  bringing  two  or  more 
suits  in  any  of  the  county  courts  established  by  that 
act,  must  be  interpreted  to  mean  in  general  "  cause 
of  one  action,"  and  not  be  limited  to  an  action  on 
one  separate  contract.  Grimbley  v.  Aykroyd,  1 
Exch.  Rep.  407;  12  Jur.  357;  17  L.  J.,  Exch.,  157. 

Where  a  tradesman  has  a  bill  against  a  party  for 
an  amount  exceeding  20/.,  in  which  the  items  are 
so  connected  with  each  other  that  the  dealing  is 
not  intended  to  terminate  with  one  contract,  but 
to  be  continuous,  so  that  one  item  if  not  paid  shall 
be  united  with  another  and  form  one  continuous 
demand,  if  he  divides  that  demand  in  order  to 
bring  several  suits  in  the  county  court,  a  prohibi- 
tion will  be  issued.  76. 

Quaere,  whether  a  like  rule  can  be  applied  to  all 
debts  which  may  be  comprised  in  one  description 
in  one  count,  and  exceeding  in  the  whole  20/.  Ib. 

Quaere,  whether  a  prohibition  ought  to  be  granted 
where  a  cause  of  action  has  been  improperly 
divided  into  several  suits  within  the  meaning  of 
that  section,  but  the  total  amount  claimed  in  re- 
spect of  them  all  does  not  exceed  20Z.  Ib. 

Qu&re,  where  a  party  who  has  a  claim  against 
another  for  a  sum  exceeding  20/.,  abandons  the 
excess  in  order  to  give  the  county  court  jurisdic- 
tion over  the  case,  under  the  9  &  10  Viet.  c.  95, 
s.  63,  how  the  fact  of  such  abandonment  should 
be  made  appear  on  the  proceedings  of  that  court, 
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so  as  to  protect  the  defendant  from  being  com- 
pelled to  pay  twice  over  ?    Ib. 

Arrears  of  rent,  and  double  value,  recoverable 
under  sect.  1  of  stat.  4  Geo.  4,  c.  28,  are  not  a 
cause  of  action  within  the  meaning  of  sect.  63  of 
the  County  Courts  Act,  and,  therefore,  may  be 
made  the  subject  of  two  suits  in  the  county  court. 
Wickham  v.  Lee,  12  Jur.  628— Q.  B. 

The  judge  of  a  county  court,  notwithstanding 
an  admission  by  the  plaintiff  that  a  plea  of  judg- 
ment recovered  in  another  court  for  the  same  debt 
was  true,  gave  judgment  for  the  plaintiff.  The 
Court  refused  to  grant  a  rule  nisi  for  a  prohibition, 
the  question  decided  being  within  the  jurisdiction 
of  the  judge.  Exparte  Rayner,  17  L.  J.,C.  P.,  16. 

Under  the  49th  section  of  the  London  Small 
Debts  Act  (10  &  11  Viet.  c.  71),  the  privilege  of 
attornies  to  be  sued  as  defendants  in  their  own 
court  is  abolished.  Jefferies  v.  Beart,  12  Jur. 
1003  ;  17  L.  J.,  Q.  B.,  290— B.  C.— Wightman. 

A  creditor  who  sues  in  a  superior  court,  for  a 
debt  for  which  he  might  have  sued  in  the  county 
court,  cannot  be  considered  as  within  the  juris- 
diction of  the  county  court.  And  the  words  of 
sect.  67  of  stat.  9  &  10  Viet.  c.  95,  being,  that 
privilege  shall  not  exempt  "  from  the  jurisdiction" 
of  the  county  court,  and  not  "  from  the  provisions 
of  the  act" — Held,  that  an  attorney  is  not  deprived 
of  his  privilege  of  suing  in  the  superior  court  for 
a  cause  of  action  under  20/.  Lewis  v.  Hance,  12 
Jur.  375;  17  L.  J.,  Q.  B.,  172.  S.  P.,  Jones  v. 
Brown,  12  Jur.  380;  17  L.  J.,  Exch.,  163. 

Incorporeal  Hereditaments.']  —  An  action  for 
double  value  against  tenant  holding  over  after 
notice  from  landlord,  on  sect.  1  of  stat.  4  Geo.  2, 
C.  28,  may  be  brought  in  the  county  court,  by 
virtue  of  sect.  58  of  stat.  9  &  10  Viet.  c.  95. 
Wickham  v.  Lee,  12  Jur.  628— Q.  B. 

In  an  action  brought  in  a  county  court,  held 
under  9  &  10  Viet.  c.  95,  for  fishing  in  the  plain- 
tiff's river,  defendant  set  up  a  custom  for  all  the 
inhabitants  of  the  town  of  B.  to  fish  in  such  river, 
and  claimed  the  privilege  to  himself,  as  such  in- 
habitant, as  a  defence  to  the  action: — Held,  that, 
the  custom  being  bad,  as  a  profit  a  prendre,  the 
jurisdiction  of  the  county  court  could  not  be  ex- 
cluded by  setting  it  up.  Lloyd  v.  Jones.  12  Jur. 
657;  17  L.  J.,  C.  P.,  206. 

Held,  also,  that  the  right  claimed  was  not  a 
hereditament;  and,  therefore,  not  within  the  pro- 
viso to  the  58th  section,  ousting  the  county  court 
of  its  jurisdiction.  Ib. 

Where  a  claim  is  set  up,  under  sect.  58  of  the 
County  Court  Act,  a  mere  statement  of  the  party 
claiming,  unsupported  by  other  evidence,  is  not 
sufficient  to  oust  the  Court  of  its  jurisdiction. 
Lilley  v.  Harvey,  12  Jur.  1026;  17  L.  J.,  Q.  B., 
357— B.  C.— Wightman. 

If  such  a  claim  be  set  up,  the  judge  is  at  liberty 
to  inquire  and  decide  whether  the  title  really  is  in 
question.  His  decision,  however,  is  not  final;  for 
if,  on  application  to  the  superior  court,  it  should 
appear  that  the  title  did  come  in  question,  a  writ 
of  prohibition  will  be  granted.  Ib. 

A  local  act  of  Parliament  empowered  trustees 
to  build  a  church,  and  to  make  rates  on  all  houses 
in  the  parish,  one  half  on  the  landlords,  the  other 
half  on  the  tenants.  It  was  also  enacted,  that  the 
tenant  should  first  pay  the  whole  rate,  and  deduct 
a  moiety  out  of  the  rent,  and  that  every  landlord 
should  allow  of  such  deduction,  notwithstanding 


any  agreement  to  the  contrary.  After  the  passing 
of  this  act  certain  premises  in  the  parish  were 
leased,  the  tenant  covenanting  to  pay  all  rates  and 
taxes.  The  landlord  having  refused  to  deduct  half 
the  church-rate  from  the  rent,  on  the  ground  that 
the  act  extended  only  to  agreements  in  existence 
at  the  time  of  its  passing,  the  plaintiff  served  him 
with  a  plaint  from  the  county  court.  The  Court 
refused  a  writ  of  prohibition;  the  title  to  any  cor- 
poreal or  incorporeal  hereditaments  within  the 
9  &  10  Viet.  c.  95,  s.  58,  not  being  in  question. 
Gwynne  v.  Knight,  12  Jur.  101;  17  L.  J.",  Exch., 
168. 

Semble,  per  Parke,  B.,  that  the  local  act  did  not 
apply  to  agreements  entered  into  subsequently  to 
the  time  of  its  passing.  Ib, 

Practice  and  Course  of  Proceeding.}  —  A  plaint 
was  levied  in  the  county  court  of  C.  On  the  hear- 
ing, the  defendant  objected  to  the  judge  entertain- 
ing the  matter,  on  the  ground  of  a  suit  pending  for 
the  same  cause  of  action  in  one  of  the  superior 
courts.  The  judge,  however,  refused  to  dismiss 
the  plaint,  but  made  an  order  for  payment  within 
one  week  after  the  cause  in  the  superior  court 
was  decided.  The  plaintiff  discontinued  the  ac- 
tion in  the  superior  court,  which,  being  afterwards 
proved  to  the  satisfaction  of  the  judge,  a  judgment 
summons,  under  sect.  98,  was  taken  out,  and 
served  upon  the  defendant.  Upon  the  face  of  this 
summons  it  appeared  the  amount  claimed  was  221. 
7s.  4d.;  and  an  order  was  made  rescinding  the  pre- 
vious order,  and  directing  payment  of  that  sum, 
with  II.  10s.  2d,  costs.  A  rule  nisi  for  a  prohibition 
having  been  obtained — Held,  first,  that,  it  not  ap- 
pearing that  the  plaint  was,  in  substance,  for  the 
same  cause  of  action  as  in  the  superior  court,  the 
jurisdiction  of  the  judge  was  not  ousted.  Byrne 
v.  Knipe,  12  Jur.  1075— B.  C.— Patteson. 

Held,  secondly,  that  the  judge  had  power,  in  the 
exercise  of  his  discretion,  to  postpone  the  payment 
until  after  the  decision  in  the  superior  court,  and 
rescind  the  previous  order.  Ib. 

Held,  thirdly,  that  it  sufficiently  appeared  that 
the  amount  claimed  by  the  judgment  summons  did 
not  exceed  the  sum  of  20/.,  exclusive  of  costs,  and 
therefore  within  the  jurisdiction  of  the  county 
court;  and,  therefore,  a  writ  of  prohibition  would 
not  lie.  Ib. 

On  the  30th  March,  1S4S,  plaint  was  entered  in 
the  Westminster  County  Court  of  Middlesex, 
wherein  E.  F.  was  plaintiff,  and  H.  T.,  executor 
of  F.  W.  Taylor,  defendant.  On  the  3d  April  de- 
fendant was  served  with  a  summons  issued  out  of 
that  court,  numbered  A.  3967,  dated  30th  March, 
in  which  he  was  summoned  as  executor  of  W. 
Thompson.  The  cause  of  action  arose  on  the  9th 
April,  1842.  At  the  hearing  of  the  plaint  on  the 
14th  April,  1848,  defendant  objected  to  any  evi- 
dence being  given  against  him,  except  as  executor 
of  W.  Thompson.  The  judge  held  the  summons 
a  nullity;  and,  on  the  application  of  plaintiff,  di- 
rected a  fresh  summons  to  be  issued,  numbered 
and  dated  as  the  first  summons,  summoning  de- 
fendant as  executor  of  F.  W.  Taylor: — Held,  upon 
application  for  a  prohibition,  that  the  judge  was 
right.  Foster  (In  re)  v.  Temple,  12  Jur.  654  ;  17  L. 
J.,  Q.  B.,  230. 

By  rule  19  of  the  practice  rules  made  by  the 
judges  for  regulating  the  practice  of  the  county 
courts,  it  is  ordered,  that  a  defendant,  if  he  in- 
tends to  rely  on  the  special  defence  of  infancy, 
coverture,  the  Statute  of  Limitations,  &c.,  shall 
give  five  days'  notice  thereof,  before  the  day  on 
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which  the  summons  is  returnable,  to  the  clerk  of 
the  court:  proviso,  that,  if  no  such  notice  has 
been  given,  the  judge  may  in  his  discretion  ad- 
journ the  hearing,  to  enable  a  defendant  to  avail 
himself  of  the  special  defence  intended  to  be  set 
up.  A  plaint  was  levied  in  the  county  court  of  M. 
returnable  on  the  23d  July;  the  defendant  re- 
quested the  judge  to  adjourn  the  case,  in  order 
that  the  plaintiff  might  furnish  a  further  and  better 
particular  of  his  demand,  which  was  accordingly 
done  to  the  llth  August  following.  No  notice, 
however,  was  given  by  the  defendant  of  his  inten- 
tion to  plead  the  Statute  of  Limitations  previous 
to  the  23d  July,  nor  was  there  any  application 
made  by  the  defendant  to  the  judge  to  be  per- 
mitted to  do  so  at  the  time  of  the  adjournment. 
On  the  llth  August,  the  parties  again  attended, 
when  the  defendant  set  up  as  a  defence  the  Sta- 
tute of  Limitations.  At  the  request  of  the  plain- 
tiff the  judge  again  adjourned  the  hearing  to  ena- 
ble the  plaintiff  to  produce  any  evidence  he  might 
procure  to  take  the  case  out  of  the  operation  of 
the  statute,  to  the  9th  September  following.  On 
the  plaint  coming  on  for  hearing,  a  verdict  was 
recorded  for  the  defendant  on  the  plea  of  the  Sta- 
tute of  Limitations,  and  the  defendant  left  the 
court;  after  which,  it  being  discovered  by  the 
plaintiff  that  there  was  a  rule  of  practice  requiring 
notice  to  be  given,  the  attention  of  the  judge  was 
called  to  the  fact:  he  reversed  his  decision,  and 
appointed  a  hearing  for  the  13th  October.  On 
this  day  the  defendant  attended,  and  protested 
against  the  proceedings  :  the  judge,  nevertheless, 
adjudicated  on  the  matter,  and  gave  a  verdict  for 
the  plaintiff: — Held,  that  the  proceedings  subse- 
quent to  the  court  held  on  the  9th  September  were 
a  nullity,  the  judge  having  no  power  to  alter  his 
decision  after  the  adjournment  of  the  Court;  and 
that  a  writ  of  prohibition  lay  to  restrain  him  and 
his  officers  from  proceeding  upon  the  judgment 
given  on  the  13th  October.  Ib. 

Where  a  cause  in  the  county  court  is  tried  by 
a  jury,  the  judge  has  no  power  to  alter  their  ver- 
dict. Ib. 

Semble,  that  the  judge  of  a  county  court  may 
alter  his  judgment  on  the  same  day  at  the  same 
court,  but  not  at  his  own  chambers,  after  the  court 
is  over.  Ib. 

By  the  llth  rule  of  practice  under  the  County 
Courts  Act,  9  &  10  Viet.  c.  95,  where  the  service 
of  a  summons  has  not  been  personal,  it  must  be 
proved  to  the  satisfaction  of  the  judge  that  the  ser- 
vice of  such  summons  came  to  the  knowledge  ol 
the  defendant  ten  clear  days  before  the  return-day 
of  the  summons.  On  motion  on  a  prohibition — 
Held,  that  the  proof  of  service  is  entirely  a  ques- 
tion for  the  discretion  of  the  judge  of  the  county 
court;  and  where  such  discretion  has  been  exer- 
cised, the  Court  will  not  interfere.  Gorab  v.  Smith 
2  B.  C.  Rep.  231;  12  Jur.  603 ;  17  L.  J.,  Q.  B.,  174 
—Coleridge. 

Held,  also,  that  it  is  the  cause  of  action,  and  no 
the  sufficiency  of  the  service  of  the  summons 
which  gives  the  county  court  its  jurisdiction  to 
hear  a  given  cause.  Ib. 

Semble,  that  the  observance  of  such  rule  o 
practice  is  not  a  condition  precedent  to  the  juris 
diction  of  the  county  court  in  a  case  otherwise 
within  its  jurisdiction.  Ib. 

On  motion  for  a  new  trial  of  a  plaint  in  th 
county  court,  which  had  been  tried  by  the  judg 
alone,  the  judge  ordered  that  the  second  tria 


hould  be  had  before  a  jury,  and  that  the  costs  of 
he  application  should  be  paid  to  the  party  op- 
iosing  the  application  : — Held,  that,  whether  the 
udge  had  power  to  make  such  order  or  not,  the 
ipposing  party  had,  by  accepting  such  costs,  pre- 
luded himself  from  afterwards  objecting  to  the 
irder.  Sparrow  \.  Reed,  2  B.  C.  Rep.  240;  12 
ur.  896;  17  L.  J.,  Q.  B.,  183— Coleridge. 

The  declaration  upon  a  replevin  bond  alleged, 
hat  A.  H.  levied  his  plaint  in  the  county  court 
against  the   present  plaintiff,  and  that  it  was  ad- 
udged  by  the  said   court,  that  A.  H.  should   take 
lothing  by  his  writ  prout  patet  &c.     Plea,  nul  tiel 
record   and  issue  thereon.     From  the  entry  in  the 
county  court  book  of  the  proceedings  in  that  court, 
t  appeared  that  the   plaint  had  been  "  struck  out 
or  want  of  jurisdiction,  on  the   ground  of  a  dis- 
mted  title  having  been  sworn  to:" — Held,  that 
;his  entry  did  not  support  the  averment  in  the  de- 
claration, and  that  the  defendant,  therefore,  was 
entitled  to  judgment.     Tubby  v.  Stanhope,  12  Jur. 
357;  17  L.  J.,  C.  P.,  190. 

In  a  suit  in  a  county  court,  under  the  9  &  10 
Viet.  c.  95,  the  summons  and  judgment  order  were 
served  at  a  wrong  place,  so  that  the  defendant 
<new  nothing  of  the  cause  until  his  goods  were 
taken  in  execution  ;  but  the  judgment  on  which 
;hat  execution  proceeded  was  given  on  proof  made 
co  the  satisfaction  of  the  judge  that  the  summons 
lad  been  duly  served.  The  county  court  having 
refused  to  set  aside  the  proceedings  unless  the  de- 
fendant would  undertake  to  appear  and  defend  the 
cause  on  the  merits,  and  also  to  bring  no  action 
against  the  plaintiff  or  any  officer  of  the  court 
with  reference  to  any  proceedings  in  the  cause — 
Held,  that  no  prohibition  lay,  as  the  county  court 
had  followed  the  provisions  of  the  SOth  section  of 
the  statute.  Robinson  v.  Lenaghon,  12  Jur.  399 ; 
17  L.  J.,  Exch.,  174. 

Quaere,  whether  a  prohibition  lies  to  a  county 
court  under  the  9  &  10  Viet.  c.  95,  after  execution 
executed.  Ib. 

Suggestion  to  deprive  Plaintiff  of  Costs.] — See 
COSTS. 

Clerk  of  Court.] — The  clerk  of  a  county  court 
established  under  the  9  &  10  Viet.  c.  95,  is  per- 
sonally liable,  upon  a  contract  made  by  him  with 
a  builder  to  fit  up  a  hall  and  offices,  in  which  the 
business  of  the  county  court  is  to  be  transacted. 
Autey  v.  Hutchinson,  12  Jur.  962 ;  17  L.  J.,  C.  P., 
304. 

Prohibition.] — Where  a  prohibition  is  applied 
for,  the  court  will  always,  on  the  demand  of  the 
party  against  whom  the  application  is  made,  put 
the  party  applying  to  declare  in  prohibition.  Ren- 
nington  v.  Dolby,  9  Q.  B.  176. 

By  sect.  23  of  9  &  10  Viet.  c.  38,  empowering 
the  Commissioners  of  Woods  and  Forests  to  form 
Battersea  Park,  in  case  of  disagreement  between 
the  commissioners  and  any  owner  of  lands,  a  jury 
shall  be  summoned  to  ascertain  the  value  of  such 
lands,  and  of  the  respective  estates  and  interests 
of  persons  seised  thereof  or  interested  therein; 
and  their  verdict  shall  be  final,  binding,  and  con- 
clusive. By  sect.  45,  where  any  question  shall 
arise  touching  the  title,  the  person  in  possession 
shall  be  deemed  entitled  to  the  whole  interest, 
until  the  contrary  be  shown;  and  sect.  44  pro- 
vides for  the  case  of  doubtful  titles,  independently 
of  the  assessment  by  a  jury.  The  commissioners 
having  required  three  pieces  of  land,  described  in 
the  schedule  to  the  act  as  the  property  and  in  the 
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occupation  of  C.,  and  having  disagreed  with  him 
as  to  the  amount  of  compensation,  issued  a  war- 
rant, under    sect.   23,    for   summoning    a  jury  to 
ascertain  what   recompense    should   be    made   to 
him  for  the  value  of  the  lands   thereinafter  men- 
tioned,  and   of  his    estate    and    interest    therein, 
describing  the  pieces  of  land   scheduled   in    the 
act.     On  the  inquisition  the  claimant  called  wit- 
nesses, who  assessed   the  value    of  the   land   at 
7800'.     On  the  part  of  the  commissioners  no  wit- 
ness was  called;  but  it  was  contended,  that  the 
claimant  was  not  entitled  to  part  of  the  land,  be- 
cause, being  between   high  and  low  water  mark 
of  the  river  Thames,  it   belonged   either   to  the 
Crown  or  to  the  City  of  London.     The  jury  were 
directed  to  estimate  the  value  of  the  land,  and  of 
the  claimant's  estate  and  interest  in  it,  with  an 
intimation  that  he  was  not,  or  might  not  be,  en- 
titled to  the  fee  simple  or  to  the  land  between 
high  and  low  water  mark.     The  jury  gave  their 
verdict  for  750/.: — Held,  that  the  duty  of  the  jury 
was  to  estimate  the  value  of  the  land  taken,  and 
the  estate    and    interest,   as   it   appeared    to   be 
divided  among  several  persons  ;  that,  in  this  case, 
the  jury  had  no  materials  for  deciding  whether  the 
Crown   or  the  City  of  London  had  any  estate  or 
interest  in  the  land  ;  and  a  prohibition  was  granted 
to  restrain  the  commissioners  from  recording  the 
verdict.     Chabot,  In  re,  12  Jur.  1023;   17  L.  J., 
Q.  B.,  336. 

The  Court  will  not  issue  a  prohibition  to  a 
county  court,  under  the  9  &  10  Viet.  c.  95,  on  the 
ground  that  the  judge  of  that  court  has  received 
improper  evidence  in  a  cause  before  him.  Dun- 
ford,  In  re,  12  Jur.  361 — Exch. 

In  an  action  in  the  county  court  on  a  judgment 
in  a  superior  court  for  17/.,  it  appeared  in  evi- 
dence that  the  original  action  was  on  a  debt  for 
40/.,  with  judgment  entered  up  for  17/.,  and  no 
remittitur  as  to  the  difference  :— Held,  no  ground 
for  a  prohibition.  76. 

Where  a  suit  is  instituted  in  the  Spiritual  Court 
for  defamation,  for  words  containing  both  imputa- 
tions for  which  an  action  would  lie,  and  other 
imputations  forming  matter  of  ecclesiastical  coo-- 
nizance,  if  the  words  are  libelled  together  as 
terming  one  charge,  and  the  sentence  appears  to 
proceed  on  all  the  words,  a  prohibition  will  <*o 
Evans  v.  Gwyn,  Dav.  &  M.  705. 

And  this,  although  the  party  aggrieved  by  the 
defamatory  words  was  a  clergyman  ;  the  rule  if 
it  exists,  that  the  civil  and  ecclesiastical  courts 
have  concurrent  jurisdiction,  when  a  spiritual 
person  is  aggrieved,  applying  only  where  he  is 
aggrieved  in  his  ecclesiastical  character,  as  by 
words  spoken  respecting  his  ecclesiastical  minis- 
tration. Ib. 

Where  justices  had  convicted  a  party  of  un- 
lawfully taking  fish  in  a  private  fishery,  the  Court 


against  their 


refused  to  issue  a  prohibition  aganst  ter  pro- 
ceeding to  enforce  it,  on  the  ground  that  defend- 
ant claimed  a  right  of  fishing  before  the  justices; 
and  they  refused  to  require  the  informant  to 

838-Q6  gstitle-deeds- 


10  Jur. 


Marsh  lands,  in  the  parish  of  A.,  were  covered 
from  render  in  kind  of  all  tithes,  except  the  tithes 
>f  com  and  gram,  by  a  modus  of  Is.  per  acre,  but 
Mere  subject  to  render  in  kind  of  the  tithes  of 
corn  and  grum  to  the  appropriator  ;  and  all  the 
lands  of  the  parish  were  covered  from  ren- 
der m  kmd  of  all  tithes,  except  the  tithe.sTcorn 


and  grain,  by  a  modus  of  6rf.  per  acre,  but  were 
subject  to  render  in  kind  of  the  aforesaid  tithes  of 
corn  and  grain  to  the  appropriator.  Certain  pre- 
scriptive or  customary  payments  were  payable  to 
the  vicar  instead  of  all  the  tithes,  except  the 
tithes  of  corn  and  grain.  The  valuer,  chosen 
under  sect.  53  of  6  &  7  Will.  4,  c.  71,  to  appor- 
tion the  rent-charges  payable  to  the  impropriate 
rector  and  vicar  respectively,  charged  6d.  an  acre 
of  the  rent-charge  to  be  paid  to  the  impropriate 
rector  on  those  pasture  lands  held  under  the  Dean 
and  Chapter  of  C.  which  probably  might  be  con- 
verted into  arable.  On  appeal  to  the  commis- 
sioners, it  was  objected,  that  the  valuer  had  no 
power  to  charge  any  additional  sum  upon  the  pas- 
ture lands  beyond  the  amount  of  the  monies  paya- 
ble to  the  vicar:  they  delivered  their  judgment, 
that  the  objection  was  unfounded,  and  stated  that 
they  should  confirm  the  apportionment : — Held, 
that  prohibition  would  not  lie;  and  that,  in  fixing 
the  apportionment,  regard  was  to  be  had  to  the 
probability  of  the  lands  being  converted  from  one 
species  of  culture  to  another.  Reg.  v.  Tithe  Com- 
missioners, (In  re  Appledore),  10  Jur.  836 — Q.  B. 

Suggestion  to  deprive  Plaintiff  of  Costs.] — See 

COSTS. 

Mayor's  Court  of  London.]  — The  Lord  Mayor's 
Court  is  an  inferior  court  within  the  meaning  of 
the  Attorney's  and  Solicitor's  Act,  6  &  7  Viet, 
c.  73,  s.  27,  notwithstanding  its  peculiar  customs 
and  jurisdiction.  Reg.  v.  London  (Mayor,  $c.) 
11  Jur.  867;  16  Law  J.,  Q.  B.,  185. 

Where  a  foreign  attachment  had  been  sued  out 
of  the  court  of  the  Lord  Mayor  and  Aldermen  of 
the  City  of  London,  against  a  railway  company  by 
their  corporate  name,  the  company  being  only 
provisionally  registered,  and  money  in  the  hands 
of  their  bankers  was  attached  thereunder,  but  no 
further  proceedings  taken,  the  Court  refused  to 
stay  proceedings  in  an  action  subsequently  brought 
therein  against  three  provisional  committee-men 
of  the  said  company  for  the  same  debt  which  was 
sought  to  be  recovered  under  the  attachment. 
Denton  v.  Maitland,  11  Jur.  42 — B.  C. — Williams. 

Bailiffs.]  —  In  trover,  the  defendant  pleaded, 
that  the  supposed  grievance  was  committed  after 
the  passing  of  the  7  Viet.  c.  19,  and  within  the 
jurisdiction  of  the  inferior  court  thereinafter  men- 
tioned ;  and  that,  before  and  at  the  time  of  the 
grievance,  the  defendant  had  been  duly  appointed 
to  act  as  a  bailiff  in  the  execution  of  the  process 
of  the  Court  of  the  Tolzey  of  Bristol,  which  then 
and  at  the  time  of  the  passing  of  the  said  act  of 
parliament  had,  by  charter,  jurisdiction  for  the  re- 
covery of  debts  and  damages  in  personal  actions 
arising  within  the  city  and  county  of  Bristol ;  and 
the  defendant  then  became  and  was,  and  thence- 
forth until  and  at  &c.,  was  a  bailiff  of  the  said 
court;  and  that  no  notice  of  action  was  given  to 
him  pursuant  to  the  said  act : — Held,  on  demurrer, 
first,  that  the  plea  brought  the  defendant  within 
the  protection  of  the  9th  section  of  the  act.  Bra- 
ham  v.  Watkins,  16  M.  &  W.  77;  4  Dowl.  &  L.  42. 

Held,  secondly,  that  the  jurisdiction  of  the  infe- 
rior court  was  sufficiently  shown.  Ib. 

Held,  thirdly,  that  the  defendant's  duty  as  bailiff 
was  sufficiently  set  forth.  76. 

Where  a  party  demurs  specially  to  several  pleas, 
&c.  on  the  same  grounds,  the  causes  of  demurrer 
to  all  after  the  first  are  sufficiently  stated  by  say- 
ing that  the  plea  &c.  is  insufficient,  "  for  the  like 
causes  and  grounds  of  objection  which  have  been 
taken  to  the  said  plea."  76. 
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Procedendo.]  —  On  the  20th  of  January,  1845,  a 
cause  was  removed  by  defendant  from  the  Lord 
Mayor's  Court,  by  habeas  corpus.  Plaintiff  did 
not  rule  defendant  to  put  in  bail  or  take  any  other 
proceeding  until  the  29th  August,  1846,  when  a 
judge's  order  was  obtained,  that,  unless  defend- 
ant put  in  bail  within  four  days,  a  procedendo 
would  issue.  No  bail  was  put  in,  and  on  the  30th 
May  a  writ  of  procedendo  issued.  Upon  applica- 
tion on  behalf  of  the  bail  to  set  aside  the  writ  for 
irregularity,  on  the  ground  that  plaintiff  was  out 
of  court  for  not  declaring  in  the  Queen's  Bench  be- 
fore the  end  of  a  year  from  the  return  of  the  habeas 
corpus:  —  Held,  that  the  writ  of  procedendo  had 
issued  regularly.  Blanchard  v.  De  la  Crouee, 
11  Jur.  283;  16  Law  J.,  Q.  B.,  181. 

Pleadings.}  —  Declaration  in  debt  in  an  inferior 
court  stated,  that  defendant,  on  &c.,  within  the 
jurisdiction  of  the  court,  was  indebted  to  plaintiff 
for  goods  bargained  and  sold,  and  for  goods  sold 
and  delivered,  and  for  money  lent,  and  for  money 
paid,  and  for  money  found  to  be  due  from  defend- 
ant to  plaintiff  on  an  account  then  stated  between 
them,  which  said  several  monies  were  to  be  then 
and  there  paid  on  request: — Held,  in  error,  that 
it  did  not  sufficiently  appear  that  the  cause  of 
action  accrued  within  the  jurisdiction.  Cook  v. 
M'Pherson  (in  error),  15  Law  J.,N.  S.,  Q.  B.,283  ; 
10  Jur.  1052. 

The  declaration  in  an  inferior  court  cannot  be 
amended,  by  showing  that  the  cause  of  action 
accrued  within  the  jurisdiction.  Spencer  v.  Hag- 
dyner,  11  Jur.  948 — B.  C. — Wightman. 

A  writ  of  error  should  be  directed  to  the  judge 
and  not  to  the  Recorder  of  a  borough  court,  but 
in  such  case  an  amendment  will  be  allowed.  Ib. 

In  an  action  of  assumpsit  brought  in  the  Court 
of  Kingston-upon-Hull,  the  declaration  stated, 
that  defendant  was  indebted  to  plaintiff,  within 
the  jurisdiction  of  the  court,  for  freight  due  and 
payable  from  defendant  to  plaintiff  for  the  carriage 
of  goods  from  Marseilles  to  Kingston-upon-Hull, 
and  there  delivered  to  defendant,  within  the  juris- 
diction aforesaid,  at  defendant's  request: — Held, 
on  error,  that  it  sufficiently  appeared  that  the 
delivery  only  was  the  consideration  for  the  pro- 
mise, and  that  the  cause  of  action  and  the  con- 
sideration were  within  the  jurisdiction  of  the  court. 
Kemp  v.  Clark,  12  Jur.  676;  17  L.  J.,  Q.  B.,  305. 

A  writ  of  error  was  brought  on  a  judgment  of 
an  inferior  court,  on  the  ground  that  one  count 
did  not  show  jurisdiction  in  the  inferior  court.  A 
motion  was  made  to  confine  the  verdict  to  one 
count,  and  amend  that  by  showing  that  the  cause 
of  action  therein  mentioned  arose  within  the  juris- 
diction of  the  inferior  court:  —  Held,  that  the 
Court  had  no  power  to  confine  the  verdict  to  one 
count,  or  amend  the  count  by  showing  that  the 
cause,  of  action  arose  within  the  jurisdiction. 
Spencer  v.  Haggiader,  5  Dowl.  &  L.  68;  2  B.  C. 
Rep.  125 — Wightman. 

A  declaration  in  debt  in  an  inferior  court  of  the 
borough  of  I.  alleged,  that  defendant,  at  L,  within 
the  jurisdiction  of  the  court,  was  indebted  to 
plaintiff  in  10/.  for  money  found  to  be  due  on  an 
account  then  stated  between  them,  to  be  then  and 
there  paid  on  request ;  with  non-payment  and  a 
refusal,  to  wit,  at  I.  aforesaid,  within  the  jurisdic- 
tion ;  to  the  damage  of  plaintiff,  within  the  juris- 
diction. The  marginal  venue  was  laid  at  I.: — 
Held,  bad,  after  verdict,  for  not  showing  that  the 
cause  of  action  arose  within  the  jurisdiction.  Cook 
v.  M'Pherson,  8  Q.  B.  1030. 


Issuing  Execution.] — Where  it  is  the  regular 
course  of  proceeding  of  an  inferior  court,  on  a  ver- 
dict being  found  therein,  for  the  judges  of  the 
court  to  issue  execution  for  the  debt  in  case  of 
non-payment,  and  levy  the  amount,  the  fact  of  the 
plaintiff's  bringing  his  plaint  in  the  inferior  court, 
and  not  countermanding  the  execution,  renders 
him  liable  in  trespass  for  the  seizure,  unless  he 
justify  under  the  process  of  the  inferior  court. 
Cormer  v.  Latham,  16  M.  &  W.  713. 

Justification  under  a  writ  out  of  an  inferior  court 
tested  on  a  day  not  being  a  court  day,  is  bad. 
Humphries  v.  Longmore,  17  Law  J.,  C.  P.,  328. 

Where  it  was  the  practice  of  an  inferior  court 
for  the  officer  of  the  court  on  a  verdict  for  either 
party  to  issue  execution  in  case  of  non-payment, 
and  levy  the  amount: — Held,  that  the  fact  of  the 
plaintiff's  bringing  his  plaint,  and  not  counter- 
manding the  execution,  was  evidence  of  his  having 
impliedly  authorized  the  execution.  Coomer  \. 
Latham,  16  Law  J.,  Exch.,  175. 

INJUNCTION. 

I.  STAYING    PROCEEDINGS    AT    LAW    AND    IN 

OTHER  COURTS. 

II.  STAYING  WRONGFUL  ACTS  OF  A  SPECIAL  NA- 
TURE. 

III.  PRACTICE  IN  MATTERS  OF  INJUNCTION — See 
PRACTICE  IN  EQUITY. 


I.  STAYING  PROCEEDINGS  AT  LAW  AND  IN  OTHER 
COURTS. 

Generally.]  — The  Court  will  not  restrain  a  cre- 
ditor from  prosecuting  his  legal  remedy  against 
the  personal  representatives  of  his  debtor,  unless 
there  is  a  decree  under  which  the  creditor  has  a 
present  right  to  go  in  and  prove  his  debt.  Rankin 
v.  Harwood,  2  Ph.  22;  1  Coop.  293. 

A  colliery  proprietor  constructed  a  railway  from 
his  colliery  across  the  lands  of  several  other  per- 
sons by  agreement,  and  his  solicitors  wrote  a 
letter  to  the  defendant,  across  whose  lands  he 
desired  to  carry  the  railway,  referring  to  the 
powers  of  a  local  act  of  Parliament  supposed  to 
enable  him  to  take  lands  within  a  certain  area  for 
road-ways,  and  offering,  on  the  part  of  the  plain- 
tiff, to  pay  him  for  the  land  at  a  fair  valuation. 
The  defendant  did  not  reply  to  the  letter,  and  the 
railroad  was  made  across  his  land  without  further 
communication  with  him.  A  year  or  two  after- 
wards the  plaintiff  and  defendant  had  an  interview, 
but  did  not  agree  as  to  the  price  to  be  paid  for  the 
land  ;  and  three  or  four  years  after  the  railway 
was  made,  the  defendant  brought  his  ejectment, 
whereupon  the  plaintiff  filed  his  bill  for  an  injunc- 
tion, charging  acquiescence.  The  Court,  on  mo- 
tion, restrained  the  action,  upon  the  plaintiff 
signing  judgment  in  the  ejectment,  and  paying  a 
sum  into  court  not  less  than  the  amount  of  the 
utmost  valuation  of  the  land.  Powell  v.  Thomas, 
6  Hare,  300. 

The  circumstance  that  a  mortgagee,  with  power 
of  sale,  has  entered  into  a  contract  to  sell  a  por- 
tion of  the  property  comprised  in  the  security  for 
a  sum  greater  than  the  amount  due  on  the  mort- 
gage— Held,  not  a  sufficient  ground  for  restraining 
him  from  prosecuting  an  action  upon  the  cove- 
nant for  payment  contained  in  the  mortgage-deed. 
Willes  v.  Levett,  1  De  G.  &  S.  392. 

Court  of  Session  in  Scotland.] — An  injunction 
granted  on  a  suggestion  of  fraud  to  restrain  a 
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party  resident  in  England  from  prosecuting  a  suit 
in  the  Court  of  Session  in  Scotland,  to  enforce  a 
legal  security  against  lands  situate  in  that  country, 
was  on  appeal  dissolved,  on  the  ground  that, 
although  the  remedy  afforded  by  this  Court  in 
cases  of  fraud  was  more  effectual  and  complete 
than  in  the  Scotch  Court,  the  question  between 
the  parties  in  this  case  might  upon  the  whole  be 
more  conveniently  litigated,  and  with  a  more  con- 
clusive result  there  than  here.  Jones  v.  Geddes, 

1  Ph.  724j  14  Sim.  618. 

II.  STAVING  WRONGFUL  ACTS  OF   A  SPECIAL  NA- 
TURE. 

General  Principles  on  which  Court  of  Chancery 
acts.] — An  application  for  an  injunction  to  re- 
strain an  alleged  breach  of  covenant  had  been 
once  ordered  to  stand  over  until  the  decision  of 
two  legal  questions  raised  by  the  defendant.  On 
those  questions  being  decided  in  the  plaintiff's 
favour,  and  the  motion  coming  on  again,  the  de- 
fendant raised  a  third  legal  objection,  and  the 
Court  below  at  his  request  directed  a  case  to  be 
stated  for  the  opinion  of  a  court  of  law  upon  it, 
but,  on  the  ground  of  the  delay  in  bringing  it  for- 
ward, granted  an  injunction  in  the  meantime.  On 
appeal,  however,  the  Lord  Chancellor  dissolved 
the  injunction  notwithstanding  that  circumstance, 
on  the  ground  of  the  much  greater  facility  of  in- 
demnifying the  plaintiff  than  the  defendant,  ac- 
cording as  the  one  or  the  other  miajht  succeed  at 
law.  Rigby  v.  Great  Western  Railway  Company, 

2  Ph.  44;   1  Coop.  3;   10  Jur.  531— C. 

Where  the  interference  of  the  Court  by  injunc- 
tion depends  upon  a  legal  right  which  is  disputed, 
the  Court  ought  for  its  own  security  to  put  the 
matter  into  a  course  for  ascertaining  that  right ; 
and  if  that  is  to  be  done  by  sending  a  case  for  the 
opinion  of  a  court  of  law,  this  Court  ought  not  to 
leave  it  to  the  option  of  the  defendant,  but  ought 
itself  to  direct  a  case  to  be  prepared,  with  a  re- 
ference to  the  Master  to  settle  it  in  case  the  par- 
ties differ.  Ib. 

The  Court  will  not  generally  in  doubtful  cases 
restrain  by  injunction  the  infringement  of  an  as- 
eerted  legal  right,  until  its  validity  has  been  esta- 
blished by  an  action  at  law  ;  but,  secus,  where 
there  has  been  long  uninterrupted  enjoyment  un- 
der a  patent,  that  being  regarded  as  prima  facie 
evidence  of  title.  Stevens  v.  Keating,  2  Ph.  333. 

When  the  Court  grants  an  injunction,  the  order 
ought  not  merely  to  direct  that  an  action  shall 
forthwith  be  brought  with  liberty  to  the  parties  to 
apply  in  case  of  delay,  but  to  give  such  directions 
of  its  own  in  the  first  instance  as  will  insure  the 
speedy  trial  of  the  action.  Ib. 

An  injunction  granted,  pending  an  action  to  be 
brought  by  the  plaintiff,  for  the  speedy  trial  of 
which  special  directions  were  given,  was  dis- 
solved, on  the  ground  of  the  plaintiff  not  having 
duly  complied  with  those  directions.  Ib. 

See  also  Spottiswoode  v.  Clarke,  2  Ph.  154; 
1  Coop.  254;  10  Jur.  1043:  Magdalen  College  v! 
Ward,  1  Coop.  265:  Electric  Telegraph  Company 
v.  Nott,  1 1  Jur.  157— C. 

General  Principles  guiding  the  Court  of  Chan- 

ery   in    interfering   by   Injunction.-]—  Injunction 

;r  in  a  possessory  suit  set  aside  upon  the  ground 

the  plaintiff  had  not  fully  and  fairly  stated  his 

case   m    the   first    instance.    Dease  v.  Plunkett, 

1  Dru.  255. 

On  a  bill  for  an  injunction  to  protect  the  plain- 


tiffs' coal-mines  from  injury,  by  the  water  flowing 
to  them  from  the  defendants'  colliery,  the  Court, 
on  motion,  granted  an  injunction  restraining  the 
defendants  from  working  their  coal-mines  in  any 
places  which  might  injure  or  endanger  the  plain- 
tiffs'mines,  until  answerer  further  order,  but  gave 
no  directions  for  the  trial  of  the  right  in  a  court  of 
law.  The  parties  went  into  evidence,  and  the  cause 
was  brought  to  a  hearing,  when  the  Court  refused, 
until  the  plaintiffs  had  established  their  right  at 
law,  to  make  the  injunction  perpetual,  but  retained 
the  bill  for  a  year,  giving  the  plaintiffs  liberty  to 
bring  such  action  as  they  might  be  advised,  con- 
tinuing the  injunction  in  the  meantime.  Beaufort 
(Duke)  v.  Morris,  6  Hare,  340. 

Quaere,  whether  the  present  practice  of  the 
Court  is  in  any  case,  upon  motion,  (not  ex  parte), 
to  grant  an  injunction  for  the  purpose  of  protect- 
ing a  legal  right  which  is  not  admitted,  without 
providing  by  the  order  for  the  trial  of  the  right  in 
a  court  of  law.  S.  C.,  6  Hare,  349. 

A  party  seeking  to  obtain  the  interposition  of  a 
court  of  equity,  by  means  of  injunction,  must  be 
guilty  of  no  unnecessary  delay  in  applying  to  the 
Court  after  becoming  acquainted  with  his  rights, 
and  is  also  bound  at  once  to  state  fully  the  entire 
case  on  which  he  rests  his  claim  to  relief.  Barker 
v.  North  Staffordshire  Railway  Company,  12  Jur. 
589— C. 

A  motion  was  made  for  an  injunction  to  restrain 
the  defendants  from  proceeding  with  a  shaft  and 
other  works,  by  which  the  plaintiff  was  apprehen- 
sive that  his  brine-pit  and  apparatus  for  the  manu- 
facture of  salt  would  be  irremediably  injured.  The 
evidence  of  the  plaintiff  and  that  of  the  defend- 
ants was  altogether  conflicting,  and  an  inspection 
of  defendants'  shaft  was  impracticable,  in  con- 
sequence of  its  being  filled  with  brine.  The  Court 
refused  an  injunction,  and  directed  that  the  costs 
of  the  defendants  should  be  costs  in  the  cause ; 
but  that  the  question,  whether  the  plaintiff's  costs 
ought  to  be  costs  in  the  cause,  should  stand 
over  till  the  hearing.  M'Curdy  v.Noak,  17  L.  J., 
Chanc.,  165 — V.  C.  B. 

Where  the  matter  in  dispute  is  distinctly  raised 
by  a  motion  for  an  injunction,  and  is  ready  for  de- 
cision, the  right  should  be  declared,  and  the  in- 
junction founded  upon  such  declaration,  that  the 
order  may  inform  the  defendant  what  the  opinion 
of  the  Court  is  as  to  the  limits  of  his  right.  Cother 
v.  Midland  Railway  Company,  2  Ph.  469 ;  17  L.  J., 
Chan.,  235. 

The  Court  will  in  many  cases  interfere  to  pre- 
serve property  in  statu  quo,  during  the  pendency 
of  a  suit  in  which  the  rights  to  it  are  to  be  de- 
cided ;  and  that  without  expressing,  and  often 
without  having  the  means  of  forming,  any  opinion 
as  to  such  rights.  And,  in  order  to  support  an  in- 
junction for  such  purpose,  it  is  not  necessary  for 
the  Court  to  decide  upon  the  merits  in  favour  of 
the  plaintiff.  If,  therefore,  the  bill  states  a  sub- 
stantial question  between  the  parties,  the  title  to 
the  injunction  may  be  good,  and  yet  the  title  to 
the  relief  prayed  may  ultimately  fail.  Great  Wes- 
tern Railway  Company  v.  Birmingham  and  Oxford 
Junction  Railway  Company,  2  Ph.  597:  12  Jur. 
106;  17  L.  J.,  Chanc.,  243. 

Generally.] — In  a  patent  case,  a  motion  for  an 
injunction  was  ordered  to  stand  over  for  the  plain- 
tiff to  bring  an  action  to  establish  his  right.  The 
plaintiff  obtained  a  verdict,  but  the  defendant 
tendered  a  bill  of  exceptions,  which  could  not 
be  determined  without  some  considerable  delay. 
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Upon  the  motion  being  renewed,  the  Court,  under 
the  circumstances,  ordered  it  to  stand  over  till 
the  bill  of  exceptions  had  been  disposed  of.  Brid- 
son  v.  M'Alpine,  8  Beav.  229. 

Excepted  cases  in  which  an  injunction  was 
granted,  though  not  prayed  for  by  the  bill.  Bloom- 
field  v.  Eyre,  8  Beav.  250. 

An  injunction  cannot  be  sustained  against  the 
agent  of  a  foreign  government,  whose  business  in 
this  country  is  only  that  of  settling  certain  claims 
upon  the  foreign  government,  and  whose  acts  in 
that  capacity  are  done  entirely  under  the  control 
of  the  ambassador  of  the  foreign  country  resident 
in  this  country.  Service  v.  Castaneda,  2  Coll.  C. 
C.  56. 

The  plaintiffs  (who  were  part  owners  of  a  ship) 
having  founded  their  title  to  relief  on  their  right  as 
charterers,  and  stated,  that  they  were  managing 
owners,  not  for  the  purpose  of  relief  as  managing 
owners,  but  in  order  to  protect  their  rights  as 
charterers,  are  not  entitled  to  an  injunction  founded 
merely  on  their  right  as  managing  owners,  but  can 
be  entitled  to  such  injunction  only  on  the  founda- 
tion of  their  rights  as  charterers.  Lidgett  v.  Wil- 
liams, 4  Hare,  464. 

The  application  of  the  daily  topic,  that  an  in- 
junction is  necessary  to  keep  matters  as  they  are, 
must  in  each  case  depend  upon  the  question, 
whether  the  plaintiff  has  a  fair  prospect  of  suc- 
ceeding ultimately.  Clayton  v.  Att.-Gen.,  1  Cooper, 
139. 

The  right  at  law  should  not  be  moved  without 
sufficient  reason  being  shown  to  believe  that  this 
right  is  one  which  equity  will  finally  vary,  or  con- 
trol, or  displace.  Id.,  140. 

On  a  bill,  filed  by  A.  B.,  to  restrain  the  defend- 
ant from  selling  a  work  alleged  by  the  plaintiff  to 
be  a  fraudulent  imitation  of  his  (the  plaintiff's) 
publication: — Held,  (reversing  the  decision  of  the 
Vice-Chancellor  of  England),  that,  it  not  being 
perfectly  clear  that  the  plaintiff  had  a  legal  right, 
the  injunction  prayed  by  the  bill  ought  not  to  be 
granted.  Spottiswoode  v.  Clark,  10  Jur.  1043 — 
L.  C. 

Where  the  plaintiff  in  the  cause  had  obtained 
an  order  for  a  receiver,  and  was  proceeding  to  cut 
timber  upon  the  estates  before  the  receiver  had 
been  appointed,  the  Court  refused  to  grant  an  in- 
junction upon  the  application  of  the  defendant,  it 
appearing  that  the  latter,  who  was  the  agent  of 
the  owner  of  the  estates,  (also  a  defendant),  had 
no  interest  in  such  estates,  and  no  authority  from 
his  principal  to  make  the  application.  Hunter  v. 
Nickholds,  15  Law  J.,  N.  S.,  320;  10  Jur.  771. 

An  injunction  was  granted  to  restrain  the  sheriff 
from  selling  the  goods  of  the  plaintiff,  found  upon 
lands  of  a  person  against  whom  execution  had 
issued  upon  a  judgment  at  law: — Held,  upon 
motion  to  dissolve,  that,  there  being  no  trust,  and 
the  plaintiff  having  his  remedy  at  law,  a  Court  of 
Equity  had  no  power  to  interfere  by  injunction. 
Jackson  v.  Stanhope,  15  Law  J.,  N.  S.,  V.  C.,  446. 

The  equitable  jurisdiction  by  injunction,  of  pro- 
hibiting acts  which  the  defendant  by  contract  or 
duty  is  bound  to  abstain  from,  is  not  confined  to 
cases  in  which  the  Court  has  jurisdiction  over 
the  acts  of  the  plaintiff.  Dietrichsen  v.  Cabburn, 
I  Cooper,  72. 

Commissioners  for  the  examination  of  witnesses 
restrained  from  prosecuting  an  action  at  law  for 
the  recovery  of  their  fees,  and  a  reference  made 


to  the  Master  to  ascertain  what  was  due  to  them. 
Ambrose  v.  Dun?now,  8  Beav.  43. 

Where  one  of  the  judges  of  the  Court  of  Chan- 
cery has  made  an  order  on  petition  for  payment 
out  of  court  of  monies  deposited  by  the  commit- 
tee of  management  of  a  railway  company,  under 
the  Standing  Orders  of  the  House  of  Commons, 
one  of  the  other  judges  of  the  court  has  jurisdic- 
tion upon  a  bill  tiled,  to  grant  an  injunction  to 
restrain  the  company  from  receiving  the  money. 
Castendieck  v.  De  Burgh,  15  Law  J.,  N.  S.,  L.  C., 
425. 

Principle  upon  which  an  injunction  is  granted 
or  refused,  where  the  relief  in  equity  depends 
upon  the  establishment  of  a  legal  right.  Rigby 
v.  The  Great  Western  Railway  Co.  and  Griffith, 
1  Cooper,  3. 

Between  Partners.] — Injunction  granted  to  re- 
strain a  partner  during  the  partnership  term  from 
carrying  on  business  with  other  persons  in  the 
name  of  the  old  firm,  and  from  publishing  notices 
of  dissolution.  England  v.  Curling,  8  Beav.  129. 

In  Aid  of  Agreement.] — Injunction  against  car- 
rying on  trade  in  breach  of  part  of  an  agreement, 
although  there  could  be  no  specific  performance 
of  the  other  part.  Rolfe  v.  Rolfe,  1  Cooper,  87,  n. 

The  Court  will  grant  an  injunction  to  restrain  a 
defendant  from  violating  a  negative  term  in  an 
agreement,  although  the  agreement  be  such,  that* 
there  can  be  no  specific  performance.  Hopner  v. 
Brodripp,  1  Cooper,  89,  n. 

Lord  Eldon,  although  he  assumed  an  action 
would  lie,  yet,  under  the  circumstances,  refused 
an  injunction  to  restrain  the  breach  of  a  covenant 
against  building.  Some  dicta  upon  reciprocity. 
Bedford  (Duke)  v.  British  Museum,  1  Cooper,  90,  n. 

It  being  clear  that  the  Court  will  interfere  tore- 
strain  a  departure  from  the  contract  of  partnership  ; 
cases  of  partnership  afford  additional  instances 
that  the  Court  is  not  confined  to  cases  in  which 
it  has  jurisdiction  over  the  whole  contract,  the 
interposition  of  the  Court  in  cases  of  continuing 
partnership  having  been  in  many  cases  consi- 
dered very  limited.  Dietrichsen  v.  Cabburn,  1 
Cooper,  72. 

Motion  to  restrain  a  defendant  from  violating 
his  part  of  an  agreement  refused  by  Lord  Lynd- 
hurst,  on  the  ground  of  the  agreement  being  such, 
that  the  Court  could  not  compel  a  specific  perform- 
ance by  the  plaintiff  of  his  part  of  it.  Hills  v. 
Croll,  I  Cooper,  84,  n. 

By  an  agreement  made  in  1794,  a  plot  of  land 
and  certain  premises  thereon,  situate  in  Oldham- 
street,  Liverpool,  were  vested  in  trustees,  to  be 
used  as  a  place  of  religious  worship,  "according 
to  the  ordinances,  rules,  and  forms,  of  the  Church 
or  Kirk  of  Scotland  ;"  and  a  subsequent  convey- 
ance was  made  of  the  same  land  and  premises  to 
the  trustees,  "  to  be  for  ever  thereafter  appropri- 
ated and  used  as  a  place  of  divine  worship,  accord- 
ing to  the  doctrines  and  discipline  of  the  Church  of 
Scotland."  The  premises  were  thenceforward  oc- 
cupied as  such  place  of  worship,  and  the  office  of 
minister  or  pastor  of  the  congregation  was  filled 
from  time  to  time  by  licentiates  of  the  Church  of 
Scotland  who  were  ordained  and  inducted  by  pres- 
byteries in  Scotland.  In  1833,  a  Lancashffe  Scot- 
tish Church  Presbytery  was  formed,  to  which  the 
Oldham-street  congregation  united  themselves,  and 
the  Lancashire  Presbytery  and  other  Presbyteries 
in  England,  in  1836,  united  themselves  into  an 
English  Synod,  which  Synod  was,  in  1839,  recog- 
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nized  by  the  General  Assembly  of  the  Church  of 
Scotland.  In  1842,  a  licentiate  of  the  Church  of 
Scotland,  by  license  from  the  Presbytery  of  Gree- 
nock,  was  ordained  and  inducted  as  minister  of 
the  Oldham-street  church,  according  to  the  Pres- 
byterian forms,  by  the  Lancashire  Presbytery.  In 
1843,  certain  ministers  and  members  in  the  Church 
of  Scotland  adopted  the  name  of  the  Free  Church, 
and  seceded  from  the  Established  Church,  and 
•were  declared  by  that  church  to  be  no  longer  min- 
isters and  members  thereof.  The  English  Synod 
declared  its  disapproval  of  the  conduct  of  the  Es- 
tablished Church  of  Scotland,  and  its  sympathy 
with  the  Free  Church,  recognizing  the  latter  as  a 
sister  Church,  and  resolving  to  interchange  min- 
isters therewith.  The  minister  of  the  church  and 
the  trustees  of  the  premises  in  Oldham-street  co- 
operated with  the  seceders,  by  allowing  ministers 
of  the  Free  Church  to  officiate  in  the  church  in 
Oldham-street,  and  the  minister,  who  was  deprived 
of  his  license  by  the  Presbytery  of  Greenock,  also 
continued  to  officiate: — Held,  upon  motion,  that 
the  minister  and  trustees  had  departed  from  the 
trusts  created  by  the  original  contract,  upon  which 
the  premises  in  Oldham-street  were  vested  in  them, 
and  that  the  Court  would  interfere  by  injunction, 
before  the  hearing,  to  prevent  the  premises  in  Old- 
ham-street  from  being  used  otherwise  than  as  a 
place  of  religious  worship  on  the  model  of  the 
Church  of  Scotland  as  established  by  law.  Att.- 
Gen.  v.  Welsh,  4  Hare,  572. 

Against  Trespass.]  —  Injunction  to  restrain  a 
party  claiming  by  an  adverse  legal  title  from  com- 
mitting acts  of  trespass,  alleged  to  be  productive 
of  irreparable  waste,  refused  under  the  special 
circumstances  of  the  case.  Haigh  v.  Jaggar, 
2  Coll.C.  C.  231. 

Against  Waste.] — Semble,  that,  although  a  man 
be  in  full  and  complete  possession  of  an  estate  by 
a  title  adverse  to  another  who  claims  it  against 
him,  and  there  be  no  privity  between  the  parties, 
and  the  party  in  possession  swear  that  his  own 
title  is  just  and  valid,  or  that  the  title  of  his  ad- 
versary is  unjust  and  invalid,  that  state  of  things 
does  not  prevent  a  Court  of  Equity  from  inter- 
fering, before  judgment  at  law  or  decree  in  equity, 
to  restrain  the  party  in  possession  from  committing 
waste  upon  the  inheritance.  Ib. 

It  cannot  be  decided  as  a  general  proposition 
without  any  exception,  that  the  conversion  of  an- 
cient meadow  into  arable  land,  is  to  be  treated 
as  waste.  St.  Albans  (Duke)  v.  Skipwith,  8  Beav. 
354. 

Quaere,  whether  a  patron  is  in  any  case  entitled 
to  an  injunction  to  restrain  the  incumbent  from 
ploughing  ancient  meadows.  Ib. 

In  respect  to  waste,  a  parson  or  vicar  is  not  to 
be  considered  as  merely  lessee  for  years,  or  as 
tenant  for  life  under  a  will  or  settlement.  Ib. 

The  Court  will  not  restrain  an  incumbent  from 
ploughing  up  meadow  infested  with  moss  and 
weeds,  for  the  purpose  of  laying  it  down  again  in 
grass,  when  properly  cleaned.  Ib. 

Under  the  marriage  settlement  of  the  late  Duke 
of  Leeds,  made  in  1797,  the  family  estates,  inclu- 
ding Kiveton  Hall,  were  settled  upon  the  late  duke 
for  life,  without  impeachment  of  waste,  with  re- 
mainder to  his  eldest  son  in  tail  male.  In  1809, 
the  late  duke  pulled  down  the  mansion-house  of 

iveton  Hall,  cut  the  ornamental  timber  and  other 
rees,  destroyed  the  garden,  and  converted  the 

state  into  a  farm.  The  plaintiff,  who  was  his 
eon,  attained  the  age  of  twenty-one  in  the 


year  1819,  when  he  joined  with  his  father  in  suf- 
fering a  recovery  of  the  estates,  but  did  not  at  that 
time  make  any  claim  for  compensation  in  respect 
of  the  waste  which  had  been  committed.  The 
plaintiff  married  in  1828,  contrary  to  his  father's 
wishes,  and  differences  arose  between  them.  The 
late  duke  died  in  1838,  upon  which  the  plaintiff 
filed  his  bill  against  the  trustees  and  devisees  of 
the  father's  will,  claiming  compensation  for  these 
acts  of  waste.  The  defendants  contended  that  the 
late  duke  was  justified  in  converting  the  family 
mansion  into  a  farm,  as  it  was  an  advantage  to  the 
estate,  and  that  the  plaintiff  was  too  late  in  coming 
to  the  Court  for  compensation: — Held,  that  the 
acts  complained  of  amounted  to  equitable  waste, 
and  that  the  plaintiff  was  fully  justified  in  waiting 
till  the  death  of  the  tenant  for  life  before  he  filed 
his  bill  for  compensation;  that  the  length  of  time 
was  no  bar;  and  that  the  estate  of  the  late  duke 
was  liable  to  account  for  all  the  profits  received 
from  those  acts.  Leeds  (Duke)  v.  Amherst  (Earl). 
15  Law  J.,  N.  S.,  V.  C.,  351. 

In  Support  of  Patent.] — By  the  26th  Geo.  3, 
c.  57,  s.  1,  the  Crown  was  authorized  to  grant 
letters  patent  for  establishing  and  keeping  a  theatre 
in  Dublin,  and  by  sect.  2  it  was  enacted,  that  no 
person  should,  for  hire,  act  any  play  in  any  theatre 
in  Dublin,  except  in  such  theatre  as  should  be  so 
established  by  letters  patent,  under  the  penalty  of 
forfeiting  300/.  for  every  such  offence,  to  be  sued 
for  by  a  common  informer.  Under  this  statute,  the 
Crown  granted  letters  patent  to  H.,  authorizing 
him,  during  a  certain  term,  to  keep  a  theatre  in 
Dublin ;  and  his  Majesty  prohibited  and  forbade 
all  persons  whatsoever,  during  the  term,  that  they 
should  presume  to  keep  open,  in  any  manner,  any 
theatre  in  Dublin,  and  therein  to  act  any  play,  un- 
less they  should  be  thereunto  authorized  by  his 
Majesty : — Held,  that  the  patentee  could  not  main- 
tain a  bill  for  an  injunction  to  restrain  unautho- 
rized persons  acting  plays  in  a  theatre  in  Dublin, 
for  the  keeping  of  which  no  patent  had  been 
granted.  Such  a  bill  can  only  be  maintained  upon 
the  ground  of  interest  in  the  plaintiff;  and,  unless 
he  can  sustain  an  action  on  the  case,  the  injunc- 
tion cannot  be  supported.  Calcraft  v.  West.  2  Jones 
&  Lat.  123. 

Directory.]  — Quaere,  whether  the  Court  will  grant 
an  injunction  restraining  a  party  from  taking  a  ship 
to  any  other  than  a  certain  port,  thereby  in  effect 
compelling  him  to  proceed  to  such  port.  Lidgett 
v.  Williams,  4  Hare,  465. 

Chattels,  specific — Protecting  Possession  of.]  — 
The  jurisdiction  to  protect  by  injunction  the  pos- 
session, and  to  decree  the  delivery  up,  of  specific 
chattels,  is  not  confined  to  chattels,  the  loss  or  in- 
jury of  which  would  not  be  adequately  compen- 
sated by  damages,  but  extends  to  all  cases  in 
which  the  party  in  possession  of  the  chattels  has 
acquired  such  possession  through  an  alleged  abuse 
of  power  on  the  part  of  one  standing  in  a  fiduciary 
relation  to  the  plaintiff.  Wood  v.  Rowcli/e,  2  Ph. 
382;  HJur.  915;  17  L.  J.,  Chanc.,  83. 

Contract.] — By  an  agreement  between  three  in- 
corporated railway  companies,  A.,  B.,  and  C.,  it 
was  agreed  that  A.  should  purchase  the  other  two 
railways  when  completed,  and  that,  in  the  mean- 
time, their  capitals  should  be  amalgamated  for  the 
purpose  of  such  completion,  A.  undertaking  to 
supply  any  deficiency;  and  it  was  provided,  that 
all  ihe  three  companies  should  concur  in  applica- 
tions to  Parliament  for  the  necessary  powers  to 
carry  the  agreement  into  effect.  At  the  time  the 
agreement  was  entered  into,  B.  had  power,  with 
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the  consent  of  three-fifths  of  its  shareholders,  to 
sell  its  railway  to  A.,  but  C.  had  no  such  power, 
and  neither  B.norC.  had  any  power  of  amalgama- 
tion. The  agreement  was  duly  ratified  by  three- 
fifths  of  the  shareholders  in  each  of  the  three  com- 
panies, and  C.  subsequently  obtained  an  act  giv- 
ing it  the  required  powers  :  but  before  a  similar  act 
was  obtained  by  B.,  a  large  majority  of  its  share- 
holders had  become  adverse  to  the  project,  so  that 
no  such  act  could  be  obtained;  and  the  directors 
of  that  company,  with  the  sanction  of  the  share- 
holders, were  proceeding  to  construct  and  dispose 
of  their  railway  in  a  manner  inconsistent  with  the 
agreement.  A  demurrer  to  a  bill  filed  by  A.  against 
B.and  its  directors  for  specific  performance  of  the 
agreement  and  an  injunction  was  overruled,  and 
the  injunction  granted  ;  it  being  clear,  that,  for  the 
completion  of  the  purchase,  no  further  parliamen- 
tary powers  were  necessary,  and  it  being  at  least 
doubtful  whether  the  defendants  could  be  heard  in 
the  Court  of  Chancery  to  say  that  the  plaintiffs 
were  not  entitled  to  the  performance  of  that  part 
of  the  agreement,  merely  because  there  was  another 
part  (viz.  the  provision  for  amalgamation)  which  re- 
quired additional  parliamentary  powers  to  give 
effect  to  it,  which  powers  they  refused  to  apply 
for.  Great  Western  Railway  Company  v.  Birming- 
ham and  Oxford  Junction  Railway  Company,  2  Ph. 
597;  12  Jur.  106;  17  L.  J.,  Chanc.,  243. 

A.  being  seised  in  fee  of  a  house  and  a  piece  of 
open  land  near  to  it,  sold  and  conveyed  the  house 
to  B.,  and  covenanted,  for  himself,  his  heirs  and 
assigns,  with  B.j  his  heirs  and  assigns,  that  no 
building  whatever  should,  at  any  time  thereafter, 
be  erected  on  the  piece  of  land.  He  afterwards 
sold  and  conveyed  the  piece  of  land  to  M.  in  fee, 
and  took  a  covenant  from  him  in  the  terms  of  that 
•which  he  himself  had  entered  into  with  B.  The 
house,  after  divers  mesne  conveyances,  became 
vested  in  X.  in  fee  ;  and  the  piece  of  land,  after 
one  mesne  conveyance,  became  vested  in  Y.  in 
fee.  Y.,  before  the  land  was  conveyed  to  him, 
had  notice  of  the  covenant;  but,  notwithstanding, 
he  began  to  build  upon  the  land.  The  Court,  at 
the  suit  of  X.,  restrained  him  from  continuing  the 
building.  Mann  v.  Stephens,  15  Sim.  377. 

Copyright.  —  1.  Article  in  Encyclopedia.] — In 
the  year  1833  Dr.  Hampden  wrote  an  article  or 
essay  on  the  life  of  Thomas  Aquinas  for  the  pub- 
lishers of  the  Encyclopaedia  Metropolitana,  to  be 
inserted  therein,  but  there  was  no  specific  con- 
tract upon  the  occasion  with  respect  to  the  copy- 
right ;  the  essay  was  paid  for,  and  was  inserted  in 
the  Encyclopaedia  Metropolitana: — Held,  con- 
tinuing an  injunction,  that,  in  the  absence  of 
proof  that  the  agreement  was  upon  the  terms  that 
the  copyright  should  belong  to  the  publisher;  they 
had  no  right  of  separate  publication  without  the 
consent  of  the  author.  Hereford  (Bishop  of)  v. 
Griffin,  12  Jur.  255;  17  L.  J.,  Chanc.,  210— V. 
C.  E. 

Semble,  that  the  reservation  in  the  18th  sect,  ol 
the  5  &  6  Viet.  c.  45,  of  the  right  of  separate 
publication  to  the  author  for  fourteen  years  after 
the  expiration  of  the  first  twenty-eight  years,  does 
not  apply  to  authors  contributing  to  encyclopae- 
dias. Ib. 

2.  Designs.]  — A  person  having  invented  a  de- 
eign,  and  registered  it  under  stats.  5  &  6  Viet. 
c.  100,  and  6  &  7  Viet.  c.  65,  obtained  an  injunc- 
tion against  another  person  who  had  manufactured 
with  that  pattern;  but  did  not  intend  the  same  for 
Bale  until  after  the  expiration  of  the  plaintiff's 


term  of  protection,  restraining  the  defendant  gene- 
rally, and  ordering  all  articles  manufactured,  and 
things  used  for  the  manufacture,  to  be  delivered 
up  to  be  destroyed.  M'Crea  \.Holdsworth,  12 
Jur.  820— V.  C.  B. 

Corporation — Application  of  Borough  Funds.]  — 
Injunction  granted  to  restrain  a  municipal  cor- 
poration from  applying  the  "  borough  fund  "  to- 
wards defraying  the  expenses  of  a  bill  before  Par- 
liament for  improvements  and  increased  powers, 
it  being  alleged  that  there  was  no  surplus  of  the 

borough  fund."  Attorney- General  v.  Norwich 
(Mayor  4-c.),  12  Jur.  424 — V.  C.  E. 

Medicine,  Sale  of.] — The  plaintiff  invented  and 
sold  a  medicine  under  his  own  name.  The  de- 
fendant also  made  and  sold  a  similar  medicine, 
and  on  his  labels  he  used  the  plaintiff's  name  and 
certain  certificates  given  of  the  efficacy  of  the 
plaintiff's  medicine,  in  such  an  ingenious  manner, 
as,  prima  facie,  though  not  in  fact,  to  appropriate 
and  apply  them  to  his  own  medicine  : — Held,  that, 
although  there  were  other  differences  in  the  mode 
of  selling,  the  proceeding  was  wrongful,  and  the 
defendant  was  restrained  by  injunction.  Franks  v. 
Weaver,  10  Beav.  297. 

The  Court  refused  to  interfere  to  prevent  a  ven- 
dor of  a  quack  medicine  from  advertising  such 
medicine  in  such  a  manner  as  to  induce  the  public 
to  believe  it  was  sanctioned  by  the  plaintiff,  a 
physician  of  eminence,  and  sold  by  the  defendant 
as  his  agent;  the  injury  being,  in  the  opinion  of 
the  Court,  one  rather  of  defamation  than  of  injury 
to  property  ;  and  it  being  incumbent  on  the  plain- 
tiff to  establish  at  law  the  defamatory  character  o. 
the  advertisements  before  he  applied  for  the  inter- 
ference of  the  Court.  Clark  v.  Freeman,  12  Jur. 
149;  17  L.  J.,  Chanc.,  142— R. 

Mines — Working.]  —  The  plaintiffs  stated  on 
their  bill  that  certain  lands  were  copyhold,  but  did 
not  allege  circumstances  sufficient  to  prove  that 
they  were  so,  and  that  B.,  the  tenant,  had  never 
worked  mines.  B.,  by  answer,  said  the  lands  were 
freehold.  Injunction  granted  to  restrain  B.  from 
working  mines  till  the  hearing.  Greenwich  Hospi- 
tal (Commissioners  of)  v.  Blackett,  12  Jur.  151 — 
V.  C.  E. 

Administrator,  Dealing  with  Testator's  Property 
by.] — The  fact,  that  the  Ecclesiastical  Court  has 
issued  a  citation  for  recalling  letters  of  administra- 
tion, is  not  sufficient  to  induce  the  Court  of  Chan- 
cery to  interfere  by  injunction  to  restrain  an 
administrator  from  transferring  stock  belonging  to 
his  intestate's  estate,  where  no  danger  is  shown  to 
be  likely  to  arise  therefrom  to  the  estate.  Connor 
v.  Connor,  11  Jur.  662,  n.;  16  Law  J.,  Chanc. , 
371— R. 

The  circumstance  that  a  suit  is  pending  in  the 
Ecclesiastical  Court  to  recall  probate  is  not  of 
itself  a  sufficient  ground  for  the  Court  of  Chancery 
to  interfere,  by  granting  an  injunction  and  receiver, 
with  the  disposal  of  the  testator's  property  by  the 
executors.  Newton  v.  Ricketts,  11  Jur.  662;  16 
Law  J.,  Chanc.,  372,  n.— C. 

Contracts  and  Agreements.] — The  jurisdiction  of 
the  Court  to  restrain  by  injunction  an  act  which 
the  defendant  is,  by  contract,  bound  to  abstain 
from,  is  not  confined  to  cases  in  which  there  are 
either  no  other  executory  terms  in  the  contract,  or 
none  which  a  Court  of  equity  has  not  the  means  oj 
enforcing.  Dietrichsen  v.  Cabburn,  2  Ph.  52  ;  10 
Jur.  601. 

If  a  bill  states  a  right  or  title  in  the  plaintiff  to 
the  benefit  of  a  negative  agreement  on  the  part  or 
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the  defendant,  or  of  his  abstaining  from  a  given 
act,  the  Court  will  equally  interfere  by  injunction, 
whether  the  right  be  at  law  or  under  an  agree- 
ment which  cannot  be  otherwise  brought  under  its 
jurisdiction.  Ib.  See  Hill  v.  Croll,  2  Ph.  60. 

,If  an  agreement  consists  of  two  distinct  parts, 
one  of  which  the  Court  can  enforce  but  not  the 
other,  and  a  bill  is  filed  simply  for  an  injunction 
to  restrain  the  violation  of  the  former  part,  the 
Court  will  grant  the  injunction,  notwithstanding  it 
would  not  enforce  the  agreement  in  toto.  Rolfe 
v.  Rolfe,  15  Sim.  88. 

Copyright.]  — In  cases  of  contested  copyright, 
the  Court  is  disposed  rather  to  restrict  than  in- 
crease the  number  of  cases  in  which  it  interferes 
by  injunction  before  the  establishment  of  the  legal 
title,  and  it  will  give  great  weight  to  the  conside- 
ration of  the  questions,  which  side  is  more  likely 
to  suffer  by  an  erroneous  or  hasty  judgment,  and 
the  prejudicial  effect  the  injunction  may  have  on 
the  trial  of  the  action.  M-Neill  v.  Williams,  11 
Jur.  344— V.  C.  B. 

Name,  use  of.]  — Where  one  company  assumed  a 
name  somewhat  similar  to  the  name  of  another 
company,  but  it  did  not  appear  that  the  first  com- 
pany was  likely  to  suffer  any  injury  thereby,  the 
Court  refused  to  grant  an  injunction,  leaving  the 
plaintiffs  to  bring  their  action  at  law.  London  and 
Provincial  Law  Assurance  Society  v.  London  and 
Provincial  Joint  Stock  Life  Insurance  Company, 
11  Jur.  938— V.  C.  E. 

Injunction  granted  to  restrain  the  provisional 
directors  of  a  joint-stock  company  from  using  the 
name  of  a  party  as  trustee  of  the  company  without 
his  consent.  Routts  v.  Webster,  11  Jur.  701 — R. 

In  a  suit  for  an  injunction  against  the  use  by 
the  defendants  of  a  certain  name  and  mark  upon 
their  goods,  the  defendants  admitted  the  use  of 
the  name  and  mark,  but  said  it  was  their  true  name, 
and  that  they  were  entitled  so  to  use  it.  The 
plaintiffs,  without  moving  for  the  injunction,  went 
into  evidence  in  equity.  At  the  hearing  of  the 
cause,  the  Court  being  of  opinion  that  the  evidence 
did  not  establish  the  plaintiffs'  right  to  the  injunc- 
tion, but  that  it  showed  the  defendants  to  have 
used  the  name  and  mark  in  question  on  their  goods 
in  a  manner  which  might  lead  purchasers  to  under- 
stand falsely  that  the  goods  were  manufactured  by 
the  plaintiffs,  gave  the  defendants  the  option  either 
of  having  the  bill  dismissed  against  them  without 
costs,  or  of  having  the  right  tried  at  law.  Rodgers 
v.  Nowill,  6  Hare,  325. 

Nuisance.]—  The  circumstance  that  a  party  is 
commencing  operations  avowedly  for  a  purpose 
which  another  conceives  to  be  injurious  to  him  and 
illegal,  does  not  warrant  the  latter  in  applying  for 
an  injunction,  unless  the  circumstances  of  the  case 
at  the  time  when  the  motion  is  made  are  such  as 
to  enable  the  Court  either  to  form  its  own  opinion 
as  to  the  legality  of  the  meditated  purpose,  or  to 
put  that  question  into  a  course  of  immediate  trial  ; 
and,  therefore,  where  that  is  not  the  case  the  mo- 
tion will  not  be  allowed  to  stand  over  till  the  pur- 
pose has  been  so  far  executed  as  that  its  character 
may  be  judged  of,  but  will  be  at  once  refused 
Hames  v.  Taylor,  2  Ph.  209 ;  11  Jur.  73. 

Partnership  —  Books.]  —  A    partner   having   re- 
moved the  books  of  the  partnership  business,  on  a 
motion  in  the  cause  made  by  his  copartners,  was 
istramed  from  hindering  them  from  having  access 
them,  and  from  placing,  depositing,  or  keeping 
J  same  in  any  other  place  than  tlie  place  of  busi- 


ness.     Greatrex  \.  Greatrex,    11    Jur.    1052 — V. 
C.  B. 

For  order  made  in   Whittaker  v.  Howe,  3  Bea. 
383,  See  11  Jur.  1053,  n. 

Patent.]  —  Upon  the  invasion  of  a  patent  right, 
the  party  complaining  has  a  right  to  the  protection 
of  an  injunction,  although  the  other  party  may 
promise  to  commit  no  further  infringement,  and 
may  offer  to  pay  the  costs  of  preparing  the  bill  ; 
and  if  the  defendant  do  not,  after  injunction  ob- 
tained, offer  to  pay  the  costs  of  it,  the  plaintiff 
may  bring  the  suit  to  a  hearing,  and  will  be  en- 
titled to  the  costs  of  the  suit.  Geary  v.  Norton 
]  De  G.  &  S.  9. 

Quaere,  whether  in  such  a  case  the  Court  will 
give  an  account  of  damages  ?     Ib. 

The  plaintiff  having  obtained  a  patent  for  an 
improved  method  of  making  steel  by  the  applica- 
tion of  carburet  of  manganese,  brought  an  action 
against  the  defendant  for  infringing  his  patent,  by 
using  two  ingredients,  which  when  fused  would 
produce  carburet  of  manganese.  The  Court  of 
Exchequer  held,  that  the  patent  had  not  been  in- 
fringed, either  directly  or  indirectly,  because  the 
defendant  was  ignorant  of  the  fact  that  he  was 
using  the  same  substance  as  that  employed  by  the 
plaintiff.  A  motion  for  an  injunction  upon  a  bill 
filed  prior  to  the  action  was  now  opposed,  on  the 
ground  that  the  decision  of  the  court  of  law  was 
final,  and  the  bill  ought  to  be  dismissed.  The 
Court  considered,  that,  although  the  act  was  com- 
mitted unconsciously,  the  defendant  was  liable  for 
the  injury  he  had  done,  and  consequently  retained 
the  bill,  and  gave  liberty  to  the  plaintiff  to  bring 
another  action.  Heath  v.  Unwin,  11  Jur.  420;  16 
Law  J.,  Chanc.,  283— V.  C.  E. 

The  principle  upon  which  the  Court  acts  in 
granting  or  refusing  an  injunction,  where  the  legal 
right  of  the  plaintiff  as  against  the  defendant  is 
open  to  doubt.  Electric  Telegraph  Company  v. 
Nott,  1 1  Jur.  157— C. 

Specific  Chattels  —  Principal  and  Agent.]  —  A 
Court  of  equity  will,  at  the  suit  of  the  principal, 
protect  by  injunction  the  possession  of  specific 
chattels  belonging  to  him  and  in  the  hands  of  his 
agent,  where  the  latter  is  about  to  part  with  them, 
so  as  to  affect  the  plaintiff's  title.  Wood  v.  Row- 
cliffe,  11  Jur.  915— C. 

Against  Execution.]  —  A.  had  deposited  farming 
stock  on  the  lands  of  B.,  which  was  seized  by  the 
sheriff  under  a  judgment  against  B.  Injunction 
to  restrain  the  sheriff  and  the  creditor  from  pro- 
ceeding was  not  supported.  Jackson  v.  Stanhope, 
10  Jur.  676— V.  C.  E: 

In  aid  of  specific  Performance.] — By  an  agree- 
ment in  writing  between  the  plaintiff  and  the  de- 
fendant, the  plaintiff  agreed  to  act  as  the  defend- 
ant's agent  for  the  sale  of  a  certain  medicine  ;  and 
the  defendant,  on  the  other  hand,  agreed  to  sup- 
ply the  plaintiff  with  the  medicines  at  40/.  per 
cent,  discount,  and  not  to  supply  other  persons 
with  it  at  any  other  rate  of  discount  than  25/.  per 
cent.  The  defendant  violated  this  agreement,  by 
supplying  other  persons  besides  the  plaintiff  at 
other  than  the  stipulated  discount.  The  Lord 
Chancellor,  reversing  the  decision  of  the  Vice- 
Chancellor  of  England,  overruled  a  demurrer  for 
want  of  equity,  thereby  deciding,  that  the  Court 
would  interfere  to  prevent  the  breach  of  this  nega- 
tive agreement  by  the  defendant,  although  it  might 
have  no  power  to  enforce  the  positive  agreement 
entered  into  by  the  plaintiff.  Dietrichsen  v.  Cab- 
burn,  10  Jur.  601— L.  C. 
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Dissolving.] — Upon  a  motion  made  on  the  last 
seal  after  Trinity  term,  for  an  order  absolute 
to  dissolve  the  common  injunction,  the  plaintiff 
will  not  be  allowed  until  the  next  motion-day  to 
show  cause  on  the  merits,  but  the  Court  will  ap- 
point an  early  day  in  the  Vacation  for  that  pur- 
pose. Stagg  v.  Brown,  7  Beav.  513. 

The  directors  of  the  S.  and  M.  Railway  Com- 
pany entered  into  arrangements  with  another 
company,  without  having  express  power  for  that 
purpose.  The  Lord  Chancellor  refused  to  dissolve 
an  injunction,  granted  by  the  Vice-chancellor  of 
England,  by  which  three  directors,  two  of  whom 
•were  not  directors  of  the  original  company,  were 
restrained  from  prosecuting  an  order  for  the  pay- 
ment to  them  out  of  Court  of  the  parliamentary 
deposit.  Lewis  v.  Cooper,  10  Jur.  602 — L.  C. 

The  injunction  granted  by  Vice-Chancellor  Wi- 
gram  in  this  case  dissolved,  upon  the  company 
undertaking  to  pay  to  the  plaintiffs  such  sum  for 
damages  as  the  Court  might  award,  in  the  event 
of  the  legal  right  being  established,  which  formed 
the  ground  for  the  plaintiffs  seeking  relief  in 
equity.  Rigby  v.  Great  Western  Railway  Company, 

10  Jur.  531. 

Semble,  it  is  the  duty  of  a  railway  company,  as 
to  all  those  things  which  depend  upon  agreements 
with  individuals,  to  settle  those  agreements  before 
they  begin  to  cut  on  any  part  of  their  line.  Gray 
v.  Liverpool  and  Bury  Railway  Company,  10  Jur. 
364— M.  R. 

The  bill  being  retained  for  a  year,  with  liberty 
to  the  plaintiffs  to  bring  an  action  at  law,  the  ac- 
tion was  brought,  and  the  plaintiffs  recovered  a 
verdict.  The  Court  then  granted  the  injunction, 
and  ordered  the  defendants  to  pay  the  costs  at 
law  and  in  equity,  except  the  costs  of  the  evi- 
dence in  equity.  Ib. 

An  injunction  to  restrain  a  defendant  from  using 
the  particular  style  or  title  adopted  by  the  plain- 
tiff, will  not  be  granted  if  the  Court  entertains  the 
slightest  doubt  of  the  plaintiff's  right  to  sustain 
his  title  at  law.  Purser  v.  Brain,  17  L.  J.,  Chanc., 
141— V.  C.  E. 

Patent.] — See  Electric  Telegraph  Company  v. 
Nott,  2  Coop.  41;  11  Jur.  157. 

Petitioning  Parliament.]  — Semble,  where  the 
right  of  a  party  to  petition  Parliament  against  a 
bill  pending  there  depends  solely  upon  his  having 
some  private  interest  which  is  likely  to  be  affected 
by  it,  the  Court  of  Chancery  has  the  same  juris- 
diction to  restrain  him  by  injunction  from  so  peti- 
tioning, as  it  would  have  to  restrain  him  from 
bringing  an  action  at  law  or  asserting  any  other 
right  connected  with  such  interest.  Stockton  and 
Hartlepool  Railway  Company  v.  Leeds  and  Thirsk 
and  Clarence  Railway  Companies,  2  Ph.  666 ;  12  Jur. 
735. 

Public  Companies. — 1.  Excess  of  Powers  by,  fyc.] 
— The  directors  of  a  railway  company,  for  the 
purpose  of  increasing  the  traffic,  proposed  to 
guarantee  certain  profits,  and  secure  the  capital 
of  an  intended  steam-packet  company,  who  were 
to  act  in  connexion  with  the  railway: — Held,  that 
such  a  transaction  was  not  within  their  powers, 
and  they  were  restrained  by  injunction.  Colman 
v.  Eastern  Counties  Railway  Company,  10  Beav.  1; 

11  Jur.  74;   16  L.  J.,  Chanc.,  73. 

A  plaintiff  filed  a  bill  on  behalf  of  himself  and 
other  shareholders  in  a  railway  company,  to  re- 
strain the  directors  from  committing  a  breach  of 
trust.  It  appeared  that  he  was  suing  at  the  insti- 


gation of  another  rival  company  : — Held,  that  this 
circumstance  was  not,  of  itself,  sufficient  to  pre- 
vent him  obtaining  a  special  injunction  on  the 
merits  of  his  case.  Ib. 

2.  Compelling  Contribution  from  Shareholder.] 
— A.,    being   a    provisional    committee-man   of  a 
provisionally  registered  joint-stock  company,  wag 
called   on  by  a  committee  appointed  to  wind  up 
the  affairs  of  the  company  to  contribute  his  share 
towards  the  expenses.     On  his  declining  to  do  so, 
they,  by  arrangement  with  a  creditor  of  the  com- 
pany, brought  an  action  against  A.  in  the  name  of 
the  creditor,  for  the  amount  due  to  the  latter.     A. 
then  filed  his  bill  for  and  obtained  an  injunction 
to  restrain  the  proceeding  at  law.     On  the  coming 
in  of  the  creditor's  answer,  admitting  the  above 
facts,  but  stating  that  the   committee,  who  were 
suing  in  his  name,  would  guarantee  A.  from  all 
liability  on   his   contributing  75/.,  being  his  pro- 
portion of  the  expenses  of  the  company,  the  Court 
continued  the  injunction  on  the  terms  of  A.  bring- 
ing that  amount  into  court.     Cutts  v.  Riddell,  1  De 
G.  &  S.  226. 

3.  For  cases  of  injunction   arising  out   of  the 
transactions  of  joint-stock  and  other  public  compa- 
nies, see  also  PUBLIC  COMPANY. 

Removing  Hay,  4-c.  from  Farm.]  — Order  made 
in  a  summary  way,  to  restrain  a  person,  not  a  party 
to  the  suit,  to  whom  the  receiver  had  let  a  farm, 
part  of  the  estates  in  the  cause,  from  removing  hay, 
straw,  &c.  therefrom.  Walton  v.  Johnson,  15  Sim. 
352.  See  also  S.  C.,  12  Jur.  299. 

Right  of  Way.]  — Where  a  man  having  property 
from  which  he  had  no  right  of  way  through  a  par- 
ticular street,  bought  a  piece  of  land  for  the  pur- 
pose of  obtaining  it,  and  a  railway  company  pro- 
posed to  form  the  line  so  as  to  interfere  with  the 
alleged  right  of  way,  the  Court  refused  to  interfere 
by  injunction,  considering  the  evidence  of  the 
right  of  way  deficient,  but  gave  leave  to  the  plain- 
tiff to  bring  an  action.  Hadfield  v.  Manchester, 
South  Junction,  and  Altrincham  Railway  Company, 
12  Jur.  1083— V.  C.  B. 

Solicitor — Practising  contrary  to  Covenant.]  — 
On  an  application  for  an  injunction  to  restrain  the 
defendant  from  practising  as  a  solicitor  contrary  to 
a  covenant  entered  into  by  him  with  the  plaintiff, 
the  Court  ordered  the  bill  to  be  returned,  giving 
liberty  to  the  plaintiff  to  bring  an  action.  Swallow 
v.  Wallingford,  12  Jur.  403— C. 

Tolls.] — The  proprietor  of  a  pier  erected  under 
the  powers  of  an  act  of  Parliament,  which  were  to 
be  exercised  during  a  certain  limited  period,  was 
authorized  by  the  act  to  demand  certain  specified 
tolls  for  the  use  of  the  pier  when  completed.  By 
an  agreement  between  him  and  a  railway  com- 
pany, he  agreed  to  complete  his  pier  at  a  consi- 
derably earlier  time  than  he  was  bound  to  do  by 
the  act,  and  the  company  agreed  to  complete  a 
branch  railway  to  the  pier  by  the  same  time;  but 
the  agreement  contained  no  stipulations  as  to 
opening  the  pier  or  railway,  or  as  to  the  terms  on 
which  the  pier  was  to  be. used.  The  owner  of  the 
pier  completed  it  accordingly,  but  refused  to  per- 
mit the  railway  company  to  use  it,  except  upon 
terms  to  which  the  company  declined  to  accede. 
The  Court  refused  to  grant  on  motion  an  injunc- 
tion restraining  the  owner  of  the  pier  from  ob- 
structing the  use  of  it  by  the  company  at  the  statu- 
tory tolls.  Furness  Railway  Company  v.  Smith, 
1  De  G.  &  S.  299. 

Waste.] — An  information  filed  by  the  Attorney- 
General  suggested,  that  an  information  had  been 
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previously  filed  against  the  defendant  for  an  en- 
croachment by  him  on  the  royal  forest  of  Waltham, 
by  inclosing  land  therein  (about  twelve  acres)  with 
a  ditch  and  fence;  and  that,  pending  the  judgment 
of  the  Court  on  a  demurrer  in  that  cause,  the  de- 
fendant had  very  lately  commenced  cutting  down 
and  clearing  away  all  the  holly  trees  and  under- 
wood on  the  land  so  enclosed  by  him,  such  trees, 
Sec.  being  part  of  the  vert  and  covert  of  the  forest. 
The  present  information  prayed  that  the  defendant 
might  be  restrained  from  cutting  any  more  trees 
or  underwood  within  the  forest.  The  answer 
stated  that  the  defendant  was  seised  in  fee  of  the 
locus  in  quo,  by  having  bought  it  three  years  be- 
fore, that  it  was  not  part  of  or  within  the  forest, 
and  that  he  cut  the  holly  trees  and  underwood  at 
the  proper  season,  and  in  the  course  of  the  proper 
management  of  the  estate,  as  it  had  been  cut  for 
the  last  twenty  years  :  —  Held,  that  the  vert  of  a 
forest  is  a  necessary  part  of  it ;  still,  as  no  irre- 
parable injury  to  the  vert  was  shown  in  this  case, 
the  act  of  the  defendant,  assuming  the  locus  in 
quo  to  be  within  the  forest,  was  a  trespass  in  the 
nature  of  waste,  which  might  be  compensated  in 
damages,  and  therefore  that  no  injunction  could 
be  granted.  Attorney-General  v.  Hallett,  16  M. 
&  W.  569. 

A  lessee  for  lives  renewable  for  ever  will,  unless 
under  special  circumstances,  be  restrained  from 
committing  waste.  The  cases  on  this  subject 
reviewed.  Coppinger  v.  Gubbins,  3  J.  &.  L.  397. 

The  Court  will  not  refuse  to  restrain  waste  by 
which  the  estate  is  not  necessarily  and  perma- 
nently improved,  on  the  mere  ground  that  the 
party  has  done  other  acts  which  will  benefit  the 
estate  ;  therefore,  an  injunction  to  restrain  cut- 
ting turf  will  not  be  refused  on  the  ground  that 
the  tenant  has  converted  the  cut-out  bog  into 
arable  land.  Ib. 

Qurere,  whether  the  Court  will  restrain  acts  of 
meliorating  waste  ?  Ib. 

A  devise  of  a  park  to  successive  tenants  for 
life,  with  remainder  in  tail,  contained  a  proviso 
that  neither  a  specified  tenant  for  life,  nor  any 
other  person,  should  mow  any  part  of  the  park; 
but  there  was  no  executory  devise  over  in  the 
event  of  this  restriction  being  broken:  —  Held, 
that  the  restriction  was  one  which  might  be  en- 
forced by  injunction.  Blagrave  v.  Blagrave,  1 
De  G.  &  S.  252 ;  11  Jur.  744 ;  16  L.  J.,  Chanc.,  346. 

III.   PRACTICE  IN  MATTERS  OF  INJUNCTION — See 
also  PRACTICE  IN  EQUITY. 

Injunction  granted  against  a  tenant  from  year  to 
year  under  the  Court  upon  affidavit  merely,  no  bill 
having  been  filed.  Walton  v.  Johnson,  12  Jur.  299. 
See  also  S.  C.,  15  Sim.  352. 

Keeping  Account  of  Profits.]  — Where,  upon 
motion  for  an  injunction  in  a  matter  involving  the 
making  of  profits,  the  granting  the  injunction  is 
suspended,  it  is  the  usual  practice  to  direct  the 
defendant  to  keep  an  account  of  profits  in  the 
meantime.  Swallow  v.  Walling  ford,  12  Jur. 
403— C. 

In  Creditors'  Suit.} — In  April,  1843,  a  creditor 
obtained  a  judgment  by  default  against  an  execu- 
trix. A  decree  in  a  creditors'  suit  was  obtained  in 
April,  1844,  and,  on  the  25th  of  May  following, 
the  judgment  was  set  aside  on  the  terms  of  the 
executrix  pleading  plene  administravit.  On  the 
3d  of  June,  on  the  eve  of  trial,  the  executrix 
moved  for  an  injunction,  which  the  Court  granted, 


to  stay  execution  only,  and  afterwards  refused  to 
permit  the  creditor  to  proceed  against  the  execu- 
trix, for  the  purpose  of  charging  her  personally. 
Kirby  v.  Barton,  8  Beav.  45. 

Dissolving  common  Injunction.} — The  common 
injunction  against  several  defendants  may  be  dis- 
solved, as  to  some,  before  all  have  answered  ;  and 
the  proper  course  of  proceeding  for  that  purpose 
is  for  those  who  have  answered,  to  obtain  an  order 
nisi  as  of  course.  Lewis  v.  Smith,  7  Beav.  470. 

Defendant  moved  for  an  order  absolute  to  dis- 
solve a  common  injunction:  the  plaintiff  having 
been  unable  to  get  an  office  copy  of  the  answer, 
time  was  given  to  the  plaintiff  to  determine 
whether  he  would  show  merits  or  exceptions  as 
cause.  Gibson  v.  Chayters,  8  Beav.  167. 

Breach  of  common  Injunction.] — It  is  a  breach 
of  an  injunction  to  stay  trial,  to  obtain  an  order  to 
change  the  venue  in  the  action.  Pariente  v.  Ben~ 
susan,  13  Sim.  522. 

Extending  common  Injunction.]  — An  answer 
was  found  insufficient.  On  the  following  day  the 
plaintiff  obtained  an  order  to  amend,  and  that  the 
defendant  might  answer  the  exceptions  and  amend- 
ments together,  undertaking  to  amend  within  three 
weeks  :  on  the  same  day  he  obtained  the  common 
injunction.  A  few  days  afterwards  he  moved  to 
extend  the  injunction  to  stay  trial: — Held,  that 
the  proceeding  was  regular,  and  the  motion  was 
granted.  Goddard  v.  Smith,  8  Beav.  41. 

The  plaintiff,  after  obtaining  the  common  injunc- 
tion, got  leave  to  amend  his  bill  within  three 
weeks.  Before  he  had  amended,  but  during  the 
three  weeks,  he  moved  to  extend  the  injunction  to 
stay  trial.  Motion  granted.  Stratford  v.  Lewis, 
14  Sim.  120. 

Interim  Order.] — Principles  on  which  the  Court 
proceeds  upon  an  application  for  an  interim  in- 
junction in  patent  cases.  Bridsow  v.  M'Alpine, 
8  Beav.  229. 

Trespass.] — Where  the  title  to  land  is  in  dis- 
pute, the  Court  of  Exchequer  will  not  grant  an  in- 
junction to  restrain  an  act  of  trespass,  but  only  to 
prevent  an  irreparable  injury.  The  Court  there- 
fore refused  an  injunction  to  restrain  the  owner  in 
fee  of  a  piece  of  land  claimed  by  the  Crown,  but 
denied  by  the  owner  to  be  part  of  a  royal  forest, 
from  cutting  down  holly  trees  and  underwood 
therein  in  the  manner  in  which  they  had  been  ordi- 
narily cut  down  for  twenty  years  previously.  Att.- 
Gen.\.  Hallett,  16  Law  J.,  Exch.,  131. 

Trustee  and  Cestui  Que  Trust.]  — Quaere,  whether 
a  cestui  que  trust  can  obtain  from  the  Court  of 
Chancery  an  injunction  to  restrain  his  trustees  from 
assenting  to  a  bill  in  parliament.  Parker  v.  The 
River  Dunn  Navigation  Company,  1  De  G.  &  S. 
192;  11  Jur.  624— V.  C.  B. 

Waste.] — Certain  estates,  on  one  of  which  stood 
a  mansion-house,  and  trees  constituting  ornamental 
timber,  were,  in  1819,  limited  to  trustees  in  strict 
settlement,  the  trustees  not  being  impeachable  for 
waste,  if  committed  with  the  assent  of  the  tenant 
for  life,  (the  defendant),  who  also  had  power  to 
grant  building  leases.  The  tenant  for  life,  in 
1820,  pulled  down  the  mansion-house,  and  used 
the  materials  in  erecting  a  new  one  on  another  of 
the  estates.  In  1847,  the  plaintiff,  who  was  the 
son  of  the  tenant  for  life,  filed  a  bill  to  restrain 
his  father  from  cutting  down  the  ornamental  tim- 
ber: — Held,  by  the  Lord  Chancellor,  affirming  the 
decision  of  the  Vice  Chancellor  of  England,  that 
the  plaintiff  was  entitled  to  the  injunction  prayed 
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by  his  bill.    Morris  v.  Morris,  11  Jur.  196  ;  16  Law 
J.,  Chanc.,  201— C. 

INNKEEPER. 

Lien.] — An  innkeeper  received  at  livery  the  car- 
riage and  horses  of  a  person  not  residing  at  the 
inn.  Subsequently,  but  while  they  so  remained 
at  livery,  the  owner  had  refreshment  at  the  inn, 
and  a  friend  of  his  came  and  resided  there  for 
some  time  by  his  orders  and  on  his  credit: — Held, 
that  the  innkeeper  had  no  lien  upon  the  carriage  in 
respect  of  his  bill  for  the  standing  of  the  carriage, 
the  feed  of  the  horses,  and  the  refreshment  sup- 
plied to  the  owner  and  his  friend.  Smith  v.  Dear- 
love,  12  Jur.  377;  17  L.  J.,  C.  P.,  219. 

INQUEST— See  CRIMINAL  LAW. 


INQUIRY,  (WRIT  OF). 

Rules  to  compute.]  —  The  Court  refused  to  refer 
it  to  the  Master  to  compute  principal  and  interest 
on  a  covenant  to  pay  over  to  plaintiff  the  first- 
fruits  or  proceeds  which  should  be  realized,  and 
be  at  the  disposition  of  defendant,  under  a  writ  of 
sequestrari  facias.  Smith  v.  Nesbitt,  2  C.  B.  288; 
3  Dovvl.  &  L.  420 ;  15  Law  J.,  N.  S.,  C.  P.,  31. 

Semble,  that  it  is  not  necessary,  upon  a  rule  to 
compute,  to  produce  the  bill  or  note  before  the 
Master.  Davis  v.  Barker,  3  C.  B.  606;  4  Dowl.  & 
L.  468 ;  16  Law  J.,  C.  P.,  86. 

At  all  events,  a  variance  between  the  name  of 
defendant  on  the  record  and  that  in  the  bill  or  note 
will  not  justify  the  Master  in  declining  to  proceed 
on  the  rule.  Ib. 

A  writ  of  inquiry  may  be  tested  in  vacation, 
being  a  proceeding  within  the  meaning  of  sect.  11 
of  2  Will.  4,  c.  39.  Collett  v.  Curling,  12  Jur. 
854— B.  C Coleridge. 

Where,  on  the  trial  of  a  cause,  a  verdict  was 
found  on  all  the  issues  for  the  plaintiff  but  one, 
which  was  found  for  the  defendant,  and  judgment 
non  obstante  veredicto  subsequently  entered  on 
this  latter  plea,  but  no  damages  were  assessed  on 
the  issues  found  for  the  plaintiff,  the  Court  refused 
to  award  a  venire  de  novo  or  a  writ  of  inquiry  to 
assess  the  damages  on  those  issues.  Carruthers 
v.  West,  12  Jur.  980— B.  C.— Wightman. 

Service.] — Service  of  a  rule  to  compute  upon  a 
clerk  at  the  counting-house  of  the  defendant  is 
not  sufficient  to  serve.  Warwick  v.  Bacon,  1  Man. 
&G.  961. 

An  affidavit  of  service  of  a  rule  to  compute 
stated  the  service  to  have  been  on  A.  B.,  who  acts 
as  the  attorney  or  agent  of  the  defendant  in  this 
cause  : —  Held,  sufficient.  Patrick  v.  Richards, 
3  Dowl.  &  L.  573— B.  C Williams. 

Execution  of  Writ.] — In  a  cause,  the  venue  of 
which  was  Middlesex,  notice  of  continuance  of  the 
execution  of  a  writ  of  inquiry  was  given  two  clear 
days  before  the  expiration  of  the  original  notice. 
On  a  motion  to  set  aside  the  execution  of  the  writ 
of  inquiry,  it  appeared  that  the  original  notice  was 
a  fourteen  days'  notice,  and  defendant's  affidavit 
was  headed,  "  The  affidavit  of  M.  J.,  of  Rag- 
land,'.'  and  stated,  that  Ragland  was  136  miles 
from  Middlesex  : — Held,  that  there  was  enough  to 
show  that  the  cause  was  a  country  cause,  and, 
therefore,  that  the  notice  of  continuance  shoulc 
have  been  served  six  days  before  the  day  fixed  by 
the  original  notice  for  the  execution  of  the  writ  o 
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inquiry.     Saunders   v.   Jones,    1    B.    C.    Rep.   91; 
15  Law  J.,  N.  S.,  Q.  B.,  272 — Wightman. 

Where  the  plaintiffs  had  given  a  fourteen  days' 
notice  of  a  writ  of  inquiry  in  an  action,  in  which 
the  venue  was  laid  in  Middlesex,  and  afterwards 
gave  a  notice  of  continuance,  which  was  not  suf- 
ficient, if  the  defendant  resided  more -than  forty 
miles  from  London  : — Held,  on  motion  to  set  aside 
:he  execution  of  the  writ  of  inquiry,  on  the  ground 
of  the  insufficiency  of  the  notice  of  continuance, 
;hat  the  defendant's  affidavit  was  sufficient,  which 
described  him  as  "  of  Ragland,"  in  the  county  of 
Monmouth,  and  which  stated  that  he  had  received 
no  other  notice  of  continuance  than  the  one  so 
jiven,  and  that  Ragland  was  136  miles  from  Lon- 
ion,  although  it  did  not  state  in  positive  terms  that 
he  resided  at  Ragland.  Sanders  v.  Jones,  3  Dowl. 
&  L.  770— B.  C.— Wightman. 

Quaere,  whether  a  bill  of  exceptions  lies  for  mis- 
direction of  a  judge  on  the  execution  of  a  writ  of 
inquiry.  Price  v.  Green,  16  M.  &  W.  346. 


INQUISITION — See  CRIMINAL  LAW,  PUBLIC 
COMPANIES. 


INSOLVENT— See  PRISONER. 

Provisional  Assignee.] — The  stat.  1  &  2  Viet. 
c.  110,  s.  68,  does  not  make  it  the  duty  of  a  mort- 
gagee, as  against  the  provisional  assignee  of  an 
insolvent  mortgagor,  to  obtain  an  order  from  the 
Commissioners  of  the  Insolvent  Debtors'  Court  for 
a  conveyance  of  the  equity  of  redemption ;  and 
an  offer  by  the  provisional  assignee  to  facilitate 
the  proceedings  in  such  an  application  does  not 
entitle  him  to  his  costs  in  a  suit  subsequently  insti- 
tuted against  him  for  foreclosure.  Grigg  v.  Stur- 
gis,  5  Hare,  93. 

INSPECTION— See  EVIDENCE. 


INSURANCE. 

What  an  Insurable  Interest.] — A  debtor  and  wife 
joined  in  an  assignment  of  the  chose  in  action  of 
the  wife  to  a  creditor  of  the  husband  to  secure 
300Z..  owing  by  the  husband.  The  creditor  after- 
wards insured  the  life  of  the  wife  in  a  sum  of  200Z. 
The  chose  in  action  was  not  reduced  into  posses- 
sion in  the  lifetime  of  the  wife.  The  wife  died, 
and  the  creditor  received  from  the  insurance-office 
the  200Z.: — Held,  in  a  suit  for  redemption,  that,  if 
the  creditor  had  no  insurable  interest  in  the  life  of 
the  debtor's  wife,  the  debtor  could  have  no  claim 
to  the  application  of  the  sum  assured  towards  the 
payment  of  his  debt;  that  here  the  creditor  had 
such  insurable  interest,  but  the  risk  ceased  at  the 
death  of  the  wife,  and  that  the  money  afterwards 
paid  by  the  insurance  office,  being  paid  in  their 
own  w'rong,  the  debtor  was  not  entitled  to  have  it 
applied  in  reduction  of  his  debt.  Henson  v.  Slack- 
well,  4  Hare,  434. 

Parties  to  Contract.]  —  To  a  declaration  on  a 
policy  of  assurance,  alleging  that  the  insurance 
was  made  by  A.,  as  agent  for  the  plaintiff,  and  on 
his  account,  and  for  his  use  and  benefit,  and  that 
A.  received  the  order  for  and  effected  the  insu- 
rance as  such  agent,  the  defendant  pleaded  the 
policy  was  not  made  by  A.  as  agent  for  the  plain- 
tiff, or  on  his  account,  or  for  his  use  and  benefit,  and 
that  A.  did  not  receive  the  order  for  or  effect  the 
insurance  as  such  agent: — Held,  bad,  on  special 
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demurrer,  as  amounting  to  non-assumpsit.    Red- 
mond v.  Smith,  7  Man.  &  G.  457. 

Total  Loss.] — Where  a  ship,  insured  against  the 
perils  of  the  sea,  was  injured  by  the  negligent 
loading  of  her  cargo  by  the  natives  on  the  coast  of 
Africa,  and,  in  consequence,  shortly  afterwards 
became  leaky,  and,  being  pronounced  unsea- 
worthy,  was  run  ashore,  in  order  to  prevent  her 
from  sinking  and  to  save  the  cargo, — Held,  that 
the  insurers  were  liable  for  a  constructive  total 
loss,  the  immediate  cause  of  the  loss  being  the 
perils  of  the  sea,  although  the  cause  of  the  unsea- 
worthiness was  the  negligence  in  the  loading. 
Redman  v.  Wilson,  14  Mee.  &  W.  476  :  Redman  v. 
Hay,  Ib. 

On  Ships.] — A  vessel  laden  with  goods  arrived 
in  the  port  of  London,  and  was  taken  into  the 
Commercial  Dock  to  discharge  her  cargo.  For 
this  purpose  she  was  fastened  by  tackle  on  one 
side  to  a  loaded  lighter  lying  outside  her,  and  on 
the  other  to  a  barge  lying  between  her  and  the 
wharf.  The  crew  were  discharged,  except  the 
mate,  and  lumpers  were  being  employed  in  un- 
loading her,  when  the  tackle  broke  whereby  she 
was  fastened  to  the  lighter,  and,  in  consequence, 
she  canted  over,  water  got  in  through  her  ports, 
and  the  goods  still  on  board  were  damaged  : — 
Held,  that  this  was  a  loss  within  the  exception  in 
the  bill  of  lading  of  all  and  every  the  dangers  and 
accidents  of  the  seas  and  navigation.  Laurie  v. 
Douglas,  15  M.  &  W.  746. 

Held,  also,  in  an  action  by  the  freighters  against 
the  shipowners  to  recover  damages  for  this  loss, 
that  the  jury  were  properly  directed;  that  the 
owners  were  only  bound  to  take  the  same  care  of 
the  goods  as  a  person  would  of  his  own  goods, 
that  is,  an  ordinary  and  reasonable  care.  Ib. 

A  policy  was  effected  upon  a  ship,  valued  at 
17,500/.,  from  China  to  Madras,  while  there,  and 
back  to  China.  The  ship  had  originally  been  pur- 
chased by  the  owners  for  11,300?.,  and  was  at  the 
time  of  effecting  the  policy,  together  with  her 
stores,  seamen's  wages,  and  other  matters  not 
constituting  her  permanent  value,  of  the  value  to 
the  plaintiffs  of  the  sum  mentioned  in  the  policy. 
During  the  voyage  the  ship  was  damaged  by  perils 
of  the  sea,  so  as  to  become  incompetent  to  pro- 
ceed on  the  voyage,  unless  repaired  at  an  expense 
of  not  less  than  10,500/.;  and,  being  so  repaired, 
she  would  have  been  worth  a  sum  not  exceeding 
9000L,  which  was  her  marketable  value  at  the  time 
of  effecting  the  policy  and  immediately  before  the 
damage.  Upon  a  special  verdict  finding  the  above 
facts,  and  also  finding  that  a  prudent  owner,  being 
uninsured,  would  not  have  repaired  the  vessel, 
and  that  she  was  duly  abandoned — Held,  in  affirm- 
ance of  the  judgment  of  the  Court  below,  that  the 
underwriters  were  liable  as  for  a  total  loss.  Irving 
v.  Manning  (in  error),  2  C.  B.  784. 

Where  a  vessel,  in  consequence  of  a  storm,  is 
injured  to  such  an  extent  that  the  cost  of  her  re- 
pair would  come  to  more  than  her  value  when 
repaired,  the  assured  is  entitled  to  recover  as  for 
a  total  loss,  although  the  vessel,  from  the  decayed 
state  of  some  of  her  timber,  require  it  to  be  re- 
placed with  new  timber,  instead  of  fresh  fasten- 
ings only;  there  being  no  reason  to  doubt  but  thai 
the  decayed  parts  were  strong  enough  for  the  ves- 
sel to  have  safely  performed  her  voyage,  if  she 
had  not  encountered  severe  weather.  Phillips  v 
Naire,  11  Jur.  455;  16  Law  J.,  194— C.  P. 

A  vessel  was  insured  "  at  and  from  Liverpoo 
to  Quebec,  during  her  stay  there,  and  from  thence 


back  to  her  discharging  port  in  the  United  King- 
dom, and  until  she  had  moored  at  anchor  twenty- 
bur  hours  in  good  safety."  The  vessel  was  char- 
ered  to  take  on  board  a  cargo  of  timber  at  Quebec, 
and  to  proceed  therewith  to  Wallasey  Pool,  in  the 
river  Mersey,  or  as  near  thereto  as  she  could 
safely  get,  and  there  discharge  her  cargo.  The 
vessel  sailed  from  Quebec  on  the  23d  of  July, 
1845,  and  arrived  in  the  Mersey  on  the  4th  Sep- 
tember, and  anchored  at  the  Bell  Buoy.  The 
next  morning  she  was  towed  up  by  a  steam-boat 
and  came  abreast  of  Wallasey  Pool;  but  being 
unable  to  enter  the  pool  by  reason  of  her  too 
great  draft  of  water,  the  captain  anchored,  and 
Proceeded  to  Liverpool  to  report  the  vessel,  and 
engaged  lumpers  to  discharge  the  cargo  at  a  fixed 
rate  of  payment,  which  was  to  include  the  expense 
of  rafting  the  timber  from  the  vessel  into  Wallasey 
3ool,  and  discharged  his  crew  as  was  usual  on  a 
ship's  arrival  at  Liverpool.  He  then  proceeded 
to  discharge  the  deck  cargo,  and  afterwards  a  con- 
siderable portion  of  the  other  cargo  by  the  usual 
mode  at  the  stem  port ;  and  after  occupying  in  this 
way  several  days,  the  ship,  on  the  14th  of  Septem- 
jer,  fell  over  and  sustained  damage.  The  captain 
always  intended  to  take  the  vessel  into  Wallasey 
Pool,  with  as  much  of  the  cargo  on  board  as  he 
could  carry  with  safety: — Held,  that,  under  the 
above  circumstances,  the  underwriters  were  not 
.iable,  the  vessel  having  been  moored  in  safety 
twenty-four  hours  after  her  arrival  at  the  port  of 
discharge.  Whitwell  v.  Harrison,  2  Exch.  Rep. 
127. 

Insurance  on  ship  at  and  from  Liverpool  to 
ports  and  places  in  China  and  Manilla,  all  or  any, 
during  the  ship's  stay  there  for  any  purposes,  and 
from  thence  to  her  port  or  ports  of  calling  and 
discharge  in  the  United  Kingdom,  with  liberty  to 
call  and  stay  at  all  or  any  ports  or  places  on  either 
side  of  and  at  the  Cape  of  Good  Hope.  The  ship 
sailed  from  Liverpool  direct  to  a  port  in  China, 
having  on  board  a  cargo  for  that  port  and  Manilla; 
and  from  thence  she  proceeded  to  Manilla,  and 
there  discharged  the  remainder  of  her  outward 
cargo.  At  Manilla  the  captain  took  on  board,  on 
freight,  230  chests  of  opium,  for  Tongkoo,  another 
port  in  China,  (not  being  thereby  a  tenth  part 
laden),  and  sailed  for  Tongkoo,  there  to  seek  a 
freight  for  the  United  Kingdom,  and  on  her 
voyage  thither  was  lost  by  perils  of  the  sea. 
Tongkoo  is  quite  out  of  the  direct  course  from 
Manilla  to  the  United  Kingdom  : — Held,  on  error 
in  the  Exchequer  Chamber,  (affirming  the  judg- 
ment of  the  Court  of  Exchequer),  that  the  words 
"  from  thence,"  in  the  policy,  meant  not  "  from 
Manilla"  only,  but  "from  ports  or  places  in 
China  and  Manilla,  all  or  any,"  and  that  the  sail- 
ing from  Manilla  to  Tongkoo  for  the  purpose  of 
seeking  a  homeward  cargo  was  not  a  deviation. 
Pratt  v.  Ashley,  1  Exch.  Rep.  257;  Ashley  v.  Pratt, 
16  M.  &W.  471,  in  the  Court  below;  17  L.  J., 
Exch.,  135. 

A  policy  contained  a  clause,  that  the  ship  was 
to  be  "  allowed  to  be  seaworthy  for  the  voyage." 
In  the  course  of  the  voyage  she  met  with  a  violent 
storm,  by  which  she  was  much  damaged,  and 
obliged  to  put  into  the  Mauritius.  On  examina- 
tion there,  it  was  found  that  the  ship  would  re- 
quire very  extensive  repairs  to  make  her  sea- 
worthy, and  that  the  cost  of  such  repairs  would 
exceed  her  value  when  repaired,  that  many  of  the 
beams  were  broken,  and  many  of  the  bolts  and 
fastenings  loosened  ;  and  that,  the  vessel  being 
old  and  in  many  parts  decayed,  the  decayed  parts 
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could  not  be  again  made  use  of,  as  they  would  not 
bear  re-bolting,  but  would  require  to  be  replaced 
with  new  timbers.  In  an  action  upon  the  policy, 
averring  the  total  loss  by  a  peril  insured  against, 
the  judge  left  it  to  the  jury  to  say,  whether  the 
costs  of  the  repair  of  the  damage  arising  from  the 
perils  insured  against  would  have  been  greater 
than  the  value  of  the  ship  when  repaired  ;  telling 
them,  that,  if  they  were  of  that  opinion,  they 
should  find  for  the  plaintiff;  which  they  did  : — 
Held,  that  this  was  a  correct  direction,  and  the 
verdict  warranted  by  the  evidence  ;  for  that  the 
judge  was  not  bound  to  tell  the  jury,  that,  in  con- 
sidering the  repairs  that  were  necessary,  they 
must  exclude  from  their  estimate  all  such  repairs 
as  were  rendered  necessary  by  the  decayed  state 
of  the  ship.  Phillips  v.  Nairne,  4  C.  B.  343. 

Deviation  in   Voyage.] — Action  on  a  policy  of 
insurance  upon  goods  on  board  the  P.,  from  Liver- 
pool to  Macao,   Hong  Kong,   Canton,   and   other 
ports  in  China,  with   leave  to  tranship  and  reship 
the  goods  on  board  the  same  or  any  other  vessel, 
and  with  leave  for  the  P.,  or  other  vessel  onboard 
of  which  the  goods  might  have  been  transhipped, 
to  proceed   from   any  port  in   China   to   any  other 
port  in  China,  and  discharge  at  any  or  all   of  the 
said  places,  or  remain  at  the   same  until  it  should 
be  deemed  expedient  to  proceed  to  the  port  of  dis- 
charge, and   continuing  the  risk    until  the  goods 
should  be  arrived  at  their  final  port  of  destination. 
The  premium  was  51.  5s.  per  cent.,  to  return  half 
if  the  ship  discharged  at  a  port  in  China  in  the 
usual   course,   the  port  being  open.     Plea,   that, 
whilst  the  P.  was  lying  at  Hong  Kong,  it  was  de- 
termined   by  the   agents  of  the  assured  that  the 
goods  should  be  finally  discharged  at  Hong  Kong; 
and  thereupon  the  goods  were  discharged  out  of 
the  P.  into  another  ship,  appointed   and   used  by 
them  as  a  warehouse  for  receiving  the  said  goods  ; 
and  that  Hong  Kong  became  the  final  place  of  desti- 
nation of  the  P.,  and  the  goods  were  discharged  at 
their  final  place  of  destination.    A  case  stated,  that 
the  P.  was  much  injured  by  a  storm  on  the  voyage  ; 
that,  upon   her  arrival  at  Macao,  the  consignees 
sent  her  to  Hong  Kong  with  the  J.  L.,  which  was 
chartered  by  them  for  the  purpose  of  transhipping 
the  cargo.     On  the  21st  of  July,  1841,  whilst  the 
cargo  was  in  progress  of  transhipment,  the  J.  L. 
was  wrecked,  and  all  the  goods   on  board  of  her 
were  lost.     There  was  no  market  at  Hong  Kong  : 
the  object  of  transhipping  the  goods  was,  in  the 
first  place,  to  examine   them  ;  in  the   next  place, 
to  have  them  in  a  place  of  safety  till  they  could  be 
sent  to  Canton  or  any  other  market.     At  that  time, 
there  was  great  exasperation  against  the  English. 
There  had  been  no  declaration  of  war  by  England 
against  China.     After  the   storming  of  Oanton  by 
the  English,  on  the  24th  of  May,  there  was  a  sus- 
pension of  hostilities.     The  English  Naval  Com- 
mander had  no  authority  to   prevent  British  ships 
going  up  to  Canton,  if  they  thought  fit:  they  went 
at  their  own  risk.     In  July,  the  P.  was  advertised 
for  England  : — Held,  that  these  facts  did  not  prove 
that  Hong  Kong  was  made  the  final  port  of  desti- 


facts  and  evidence: — Held,  that  the  transhipment 
was  not  necessary,  and  constituted  a  complete  de- 
viation not  warranted  by  the  policy.  Bold  v.  Ro- 
theram,  Ib. 

Assumpsit  on  a  policy  of  insurance  on  goods,  at 
and  from  Liverpool  toLintin,  Hong  Kong,  Macao, 
Canton,  &c.,  or  all  or  any  other  port  or  ports,  place 
or  places,  in  China,  the  East  Indies,  and  the  Indian 
and  China  seas,  the  Gulph  of  Siam,  or  seas  adja- 
cent, particularly  Manilla  and   Singapore,   back- 
wards and  forwards,  Sec.,  with  leave  to  tranship  or 
reship  the  goods  on  board  the  same  or  any  other 
vessel  or  vessels,  and  from   such  other  vessel  &c. 
to  any  other  vessel  &c.,  at  or  off  Singapore,  Ma- 
nilla,  Macao,   &c.,   or   elsewhere   in  the  Canton, 
river,  or  on  the  coast  of  China,  or  in  the  China 
seas,  or  Gulph  of  Siam,  or  seas  adjacent,  for  Can- 
ton, Manilla,  Singapore,  or  any  other  of  the  ports 
or   places  aforesaid  ;  and  with  leave  for  the  ship 
named,  or  any  other  vessel,  &c.,  on  board  which 
the  goods  might  have  been  transhipped,  to  proceed 
from  any  port  &c.  in  China,  the  China  seas,  or  seas 
adjacent,  particularly  the  before-mentioned  places, 
to  any  other  ports  or  places  in  China,  the  East  In- 
dies, or  the  Indian  or  China  seas  or  seas  adjacent, 
and  discharge  the  goods  at  any  or  all  the  said 
places,  or  remain  at  the  same  until  it  should  be 
deemed  expedient  to  proceed  to  the  port  or  places 
of  discharge,  continuing  the  risk  by  land  and  water 
until  the  goods  should  be  arrived  at  their  final  port 
of  destination,  and  including  all  risk  of  boats,  &c., 
and  of  transhipment  as  above  mentioned.  Premium 
5   guineas :  to  return  50s.  per  cent.,  if  the  vessel 
discharged  at  Manilla  direct,  or  at  a  port  in  China 
in  the  usual  course,  the  port  being  open;  or  60s. 
per  cent.,  if  she  discharged  at  Singapore  direct. 
The  count  alleged  a  loss  by  perils  of  the  seas  be- 
fore the  goods  were  landed   at  their  final  port  of 
destination.     Plea,  that  the  ship  arrived  at  Hong 
Kong,  on  the  coast  of  China;  and  that,  while  she 
lay  there,  by  reason  that  she  could  not  safely  pro- 
ceed to  any  usual   port   or  place  of  discharge  in 
China,  it  was  agreed  by  the  agents  of  the  assured, 
that   the    goods   should  be    finally   discharged    at 
Hong  Kong,  and  thereupon  they  were  by  the  said 
agents  discharged  out  of  the  said  ship  into  another 
ship,  being  a  receiving  ship,  appointed  by  them  as 
a   warehouse  for  receiving   and  storing   the   said 
goods ;    that   Hong    Kong   then,    and   before    the 
alleged  loss,  became  the  final  place  of  destination, 
and  the  goods,  before   such  loss,  were  finally  dis- 
charged and  safely  landed   at  such  final  place  of 
destination.     Replication,  that  the  goods  were  not, 
before  the  loss,  discharged   and   safely  landed  at 
their   final  place   of  destination,    in  manner  and 
form  &c.  Issue  thereon.    It  appeared  in  evidence, 
that  the  ship  named  the  Penang  sailed  on  the  voy- 
age insured,  and  met  with  a  violent  storm,  which 
damaged  the  ship  and  goods,  not,  however,  ren- 
dering the  ship  unseaworthy.     She  arrived  at  Ma- 
cao in  June,  1841.  There  was  no  market  for  goods 
at  Macao.     Hostilities  had  taken  place  (but  with- 
out the   formal   declaration  of  war)  between  the 


nation  of  the  goods  ;  that  the  voyage  was  not  ter- 
minated by  the  transhipment,  because  it  was  with- 
in the  terms  of  the  policy  ;  nor  by  the  hostilities 
with  the  Chinese,  because  there  would  have  been 
no  infraction  of  British  law  in  the  P.  going  to  Can- 
ton. Oliverson  v.  Brightman,  15  Law  J.,  N.  S., 
Q.  B.,  274;  10  Jur.  875. 

In  an  action  upon  a  similar  policy  of  insurance 
upon  other  goods  in  the  P.,  which  did  not  give 
leave  to  tranship  them,  a  case  stated  the  same 


Chinese  and  the  English,  who  in  May  had  stormed 
Canton.  Before  the  Penang  arrived  hostilities  had 
been  suspended,  but  peace  was  not  finally  estab- 
lished till  August,  1842.  The  English  naval  com- 
mander on  the  Canton  station  did  not  prohibit 
British  ships  from  going  to  Canton,  at  their  own 
risk;  but  the  Chinese  were  so  much  exasperated 
against  the  English,  that  the  consignees,  at  Macao, 
of  the  goods  on  board  the  Penang  deemed  it  unsafe 
for  her  to  go  to  Canton,  and  they  chartered  another 
ship  for  three  months  to  accompany  the  Penang  to 
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Hong  Kong,  four  miles  from  Macao,  in  order  that 
the  goods  might  be  transhipped  and  examined,  and 
might  be  in  a  place  of  safety,  till  they  could  be 
sent  to  Canton  or  some  other  market  when  circum- 
stances should  permit.  Hong  Kong  was  considered 
a  safe  place  for  this  purpose  ;  Macao,  not.  There 
•was  no  market  at  Hong  Kong.  The  consignees 
did  not  intend  either  to  reship  the  goods  on  board 
the  Penang,  or  to  make  Hong  Kong  the  final  place 
of  deposit  for  sale.  The  goods,  after  being  tran- 
shipped, were  lost  on  board  the  second  ship  by 
perils  of  the  seas.  On  a  special  case  empowering 
the  Court  to  draw  such  inferences  as  a  jury  might : — 
Held,  that  (assuming  the  question  to  arise  on  the 
pleadings)  Canton  was  not  such  a  hostile  port  as, 
in  point  of  law,  could  not  be  considered  a  possible 
place  of  final  destination  ;  that,  at  the  time  of  the 
transhipment,  other  places,  in  China  and  else- 
where, might  have  become  the  place  of  final  desti- 
nation, within  the  intention  of  the  policy  ;  and  that 
the  plea,  stating  Hong  Kong  to  have  become,  be- 
fore the  loss,  the  final  place  of  destination,  was 
not  borne  out.  Oliverson  v.  Brightman,  8  Q.  B. 
781. 

In  assumpsit  on  another  policy  upon  goods  by 
the  Penang,  lost  at  the  same  time  by  the  same 
perils,  the  policy  reserving  no  liberty  to  tranship, 
but  in  other  respects  (so  for  as  is  material  here) 
resembling  the  former,  the  defendants  pleaded, 
that,  after  the  sailing,  &c.,  the  goods  were,  by  the 
agents  of  the  assured,  without  any  cause  rendering 
it  necessary  and  without  defendant's  consent, 
removed  from  on  board  the  Penang  and  placed  on 
board  another  ship,  and  were  continued  there  till 
the  loss  happened.  On  replication  de  injuria,  and 
special  case  setting  forth  the  facts  above  stated, 
•with  liberty  to  the  Court  to  draw  such  inferences 
as  a  jury  might  —  Held,  that  the  facts  showed  a 
departure  from  the  voyage  insured  against,  and 
that  the  plaintiffs  could  not  recover.  Oliverson 
v.  Rotherham,  8  Q.  B.  781. 

Insurance  on  Lives.]  —  Where  a  policy  of  in- 
surance on  life  contained  a  condition  that  the 
policy  should  be  void  if  the  assured  should  com- 
mit suicide;  and  it  was  proved  that  the  assured 
had  died  from  the  effects  of  poison  taken  by  him- 
self,— Held,  that,  in  order  to  avoid  the  policy,  it 
must  be  shown  that  the  assured,  at  the  time  he 
committed  that  act,  could  distinguish  between 
right  and  wrong,  so  as  to  be  able  to  understand 
and  appreciate  the  nature  and  quality  of  the  act 
he  was  doing.  Schwabe  v.  Clift,  2  Car.  &  K.  134. 

By  a  life  policy  of  assurance,  it  was  stipulated 
that  it  should  be  void,  if  any  thing  stated  by  the 
assured  in  his  declaration  to  the  directors  should 
be  untrue.  In  his  declaration  he  stated,  that  he 
was  at  that  time  in  good  health,  and  not  afflicted 
with  any  disorder,  nor  addicted  to  any  habit  tend- 
ing to  shorten  life  ;  that  he  had  not  at  any  time 
been  afflicted  with  insanity,  rupture,  gout,  fits, 
&c.;  that  he  had  not  any  spitting  of  blood,  con- 
sumptive symptoms,  asthma,  cough,  or  other  af- 
fection of  the  lungs  ;  and  that  one  S.  W.  was  at 
that  time  his  usual  medical  attendant.  The  plain- 
tiffs averred  in  their  declaration  the  truth  of  the 
above  statement  of  the  assured.  It  appeared  that, 
four  years  before  the  policy,  the  assured  had  spit 
blood,  that  he  had  since  evinced  consumptive 
symptoms,  and  ultimately  died  of  consumption 
three  years  after  the  making  of  the  policy.  The 
judge  directed  the  jury  to  say  whether  the  assured, 
when  he  made  his  declaration,  had  such  a  spitting 
of  blood,  and  such  affection  of  the  lungs  and  in- 
flammatory cough,  as  tended  to  shorten  his  life  : — 


Held,  that  this  was  a  misdirection,  as  the  assured 
was  bound  to  state  to  the  company  the  fact  of  a 
single  spitting  of  blood,  to  enable  them  to  ascer- 
tain whether  it  proceeded  from  the  disorder  called 
by  that  name.  Geach  v.  Ingall,  15  Law  J.,  N.  S., 
Exch.,  37. 

W.  B.,  having  effected  a  policy  of  insurance  on 
his  own  life,  in  which  there  was  a  proviso  avoiding 
the  same  in  case  the  assured  should  "  die  by  his 
own  hands,"  assigned  the  policy  to  trustees  under 
a  deed  of  settlement,  and  covenanted  with  the 
trustees  to  pay  the  premiums,  and  to  "do  and 
perform  all  such  acts,  matters,  and  things  as 
should  be  requisite  for  continuing  and  keeping  on 
foot  the  said  policy."  W.  B.  afterwards  was 
drowned,  and  by  a  verdict  of  a  jury  it  was  found 
that  he  voluntarily  threw  himself  into  the  water 
with  the  intention  of  destroying  life,  but  that  at 
the  time  of  the  committing  of  the  act  he  was  not 
capable  of  judging  between  right  and  wrong;  and, 
in  an  action  brought  against  the  insurance  office, 
this  Court  was  of  opinion  that  the  policy  was 
thereby  avoided  : — Held,  that  the  trustees  were 
not  entitled  at  law,  under  the  covenant,  to  recover 
the  money  assured  from  the  executor  of  W.  B. 
Dor  may  v.  Borradaile,  11  Jur.  231 — C.  P. 

A.  effected  a  polioy  on  his  own  life,  subject, 
amongst  others,  to  the  following  conditions — that 
the  policy  should  become  void,  if  the  assured 
should  die  on  the  high  seas,  or  should  go  beyond 
the  limits  of  Europe,  or  enter  the  military  or  naval 
service,  except  with  the  permission  of  the  assurers  ; 
and  that  every  policy  effected  by  a  person  on  his 
or  her  own  life  should  be  void,  if  such  person 
should  commit  suicide,  or  die  by  duelling  or  the 
hands  of  justice.  A.  died  in  consequence  of 
having  voluntarily,  and  for  the  purpose  of  killing 
himself,  taken  sulphuric  acid,  but  under  circum- 
stances tending  to  show  that  he  was  at  the  time 
of  unsound  mind.  In  an  action  by  the  adminis- 
tratrix of  A.  upon  the  policy,  the  defendants 
pleaded  that  A.  did  commit  suicide,  whereby  the 
policy  became  void:  and  at  the  trial  the  judge 
directed  the  jury,  "  that,  in  order  to  find  the  issue 
for  the  defendants,  it  was  necessary  that  they,  the 
jury,  should  be  satisfied  that  A.  died  by  his  own 
voluntary  act,  being  then  able  to  distinguish  be- 
tween right  and  wrong,  and  to  appreciate  the 
nature  and  quality  of  the  act  that  he  was  doing, 
so  as  to  be  a  responsible  moral  agent:  that  the 
burthen  of  the  proof  as  to  his  dying  by  his  own 
voluntary  act  was  on  the  defendants,  but,  that 
being  established,  the  jury  must  assume  that  he 
was  of  sane  mind,  and  a  responsible  moral  agent, 
unless  the  contrary  should  appear  in  evidence:" 
— Held,  upon  a  bill  of  exceptions,  that  his  direc- 
tion was  erroneous,  for  that  the  terms  of  the  con- 
dition included  all  acts  of  voluntary  self-destruc- 
tion;  and  therefore,  that,  if  A.  voluntarily  killed 
himself,  it  was  immaterial  whether  he  was  or  was 
not  at  the  time  a  responsible  moral  agent. — diss. 
Pollock,  C.  B.,  and  Wightman,  J.  Clift  v.  Schwabe, 
3  C.  B.  437. 

W.  C.  0.  deposited  a  policy  of  assurance  upon 
his  life  with  W.  0.,  to  secure  a  debt  and  any 
further  advances.  Notice  of  the  deposit  was  given 
to  the  directors  of  the  assurance  office;  W.  C.  0. 
afterwards  assigned  the  policy  to  W.  0.,  and  ap- 
pointed him  his  attorney  to  receive  what  should 
be  due  upon  the  policy,  and  declared  that  it  should 
not  be  necessary  for  the  assurance  office  to  in- 
quire if  any  money  was  due  to  the  assignee,  and 
it  also  empowered  W.  0.  to  give  a  receipt  for  the 
money.  On  the  decease  of  W.  C.  0.,  the  assur- 
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ance  office  refused  to  pay  the  policy;  they  alleged 
that  the  signature  of  the  executor  to  any  receipt 
for  the  money  was  requisite,  and  they  insisted 
that  he  was  a  necessary  party  to  the  bill;  he  was 
accordingly  made  a  party  to  the  bill,  butdisclaimed 
any  interest  in  the  money: — Held,  that  the  plain- 
tiff was  entitled  to  receive  the  money,  and  that 
the  company  was  bound  to  pay  the  whole  sum 
assured,  with  interest  at  4Z.  per  cent.,  from  three 
months  after  the  decease  of  W.  C.  O.,  but  without 
costs,  there  being  no  substantial  object  in  view  by 
either  party,  except  to  fix  the  other  with  costs. 
Ottley  v.  Gray,  16  Law  J.,  Chanc.,  512— R. 

To  an  action  upon  a  policy  of  insurance  effected 
by  S.  on  his  own  life,  and  expressed  to  be  subject 
to  a  condition  that  the  policy  should  be  void  if  the 
assured  should  commit  suicide,  or  die  by  duelling 
or  the  hands  of  justice,  the  defendants  (the  in- 
surance office}  pleaded,  that  S.  did  commit  suicide. 
It  was  proved  that  S.  died  by  reason  of  having 
taken  sulphuric  acid  voluntarily,  and  for  the  pur- 
pose of  killing  himself,  being  at  the  time  of  un- 
sound mind.  The  judge  directed  the  jury,  that, 
to  find  for  the  defendants,  the  jury  must  be  satis- 
fied that  S.  died  by  his  own  voluntary  act,  being 
then  able  to  distinguish  between  right  and  wrong, 
and  to  appreciate  the  nature  and  quality  of  the 
act,  so  as  to  be  a  responsible  moral  agent.  On  a 
bill  of  exceptions,  it  was  held,  in  the  Exchequer 
Chamber,  (by  Parke,  B.,  Alderson,  B.,  Patteson, 
J.,  and  Rolfe,  B.),  that  the  direction,  as  to  the 
necessity  of  S.  being  a  responsible  moral  agent, 
and  capable  of  distinguishing  between  right  and 
wrong,  was  erroneous,  the  terms  in  the  policy, 
"commit  suicide,"  including  all  cases  of  volun- 
tary self-destruction,  whether  felonious  or  not, 
dissentientibus  Pollock,  C.  B.,  and  Wightman,  J. 
Clift  v.  Schwabe,  17  L.  J.,  C.  P.,  2. 

In  detinue  by  the  executor  of  N.  against  M.,  a 
banker,  for  a  policy  of  insurance  on  the  life  ofS., 
M.  pleaded,  that  the  policy  was  not  the  property 
of  N.,  and  also  that  N.  had  fraudulently  permitted 
S.  to  hold  the  policy,  and  represent  that  he  was 
entitled  to  the  money  secured  by  it.  Replication, 
denying  the  fraudulent  permission.  S.  had  in- 
sured his  own  life  in  1831,  and  by  deed  assigned 
the  policy  to  N.  in  1832,  who  gave  notice  of  the 
assignment  to  the  office  and  paid  all  the  premiums 
afterwards.  S.  retained  the  policy  till  he  de- 
posited it  with  M.  on  a  loan  of  money  in  1843  : — 
Held,  first,  that  the  property  in  the  policy  passed 
to  N.  by  the  deed  of  1831,  although  he  had  no 
possession  of  the  policy.  Neale  v.  Molineux,  2  C. 
&  K.  672— Patteson. 
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Held,  secondly,  that  though  N.  had  been  guilty 
of  negligence  in  allowing  S.  to  retain  the  policy, 
the  defendant  had  not  proved  his  special  plea, 
unless  the  jury  were  satisfied  that  N.  intended 
that  S.  should  borrow  money  of  some  one,  and 
left  the  policy  in  S.'s  hands,  in  order  that  he 
might  cheat  some  one  by  borrowing  money  on  it; 
and  the  judge  would  not  ask  the  jury  what  they 
would  have  found,  if  the  word  "  fraudulently"  had 
not  been  inserted  in  the  plea.  Ib. 

Against  Fire.]  —  A  lease,  dated  the  18th  April, 
1845,  for  sixty  years,  from  29th  September,  1844, 
contained  a  covenant  by  the  lessee  to  insure  in 
the  joint  names  of  the  lessors  the  public-house  in 
1000/.,  the  messuage  adjoining  in  400Z.,  and  the 
cottages  in  300?.,  with  a  condition  of  re-entry  in 
case  of  breach  of  covenant.  At  the  date  of  the 
lease,  and  until  the  7th  of  June,  1845,  there  was 
an  existing  insurance  in  the  names  of  the  lessee 
and  the  lessors,  not  including  the  cottages.  The 


essee  assigned  to  defendant;  and  on  the  7th  June, 
1845,  an  insurance  was  effected  upon  all  the  pre- 
mises in  the  required  sum  in  the  names  of  defend- 
ant and  lessors.  On  the  26th  March,  1846,  de- 
"endant  agreed  to  assign  the  term  to  plaintiff,  and 
;o  furnish  a  proper  title.  In  an  action  for  breach 
of  the  agreement — Held,  that  defendant  could  not 
Burnish  a  proper  title,  inasmuch  as  the  lessors 
might  take  advantage  of  the  condition  for  re-entry, 
first,  by  reason  of  the  omission  to  insure  the  cot- 
tages between  the  19th  April  and  7th  June,  1845  ; 
secondly,  by  reason  of  the  insurance  on  the  latter 
day  being  effected  in  the  name  of  defendant  as 
well  as  in  the  names  of  the  lessors.  Penniall  v. 
Harborne,  12  Jur.  159;  17  L.  J.,  Q.  B.,  94. 

A.,  being  lessee  of  a  messuage  under  the  cor- 
poration of  London,  demised  it,  in  1829,  to  B.,  C., 
and  D.,  for  twenty-one  years,  the  lessees  covenant- 
ing to  repair  and  insure  in  the  sum  of  2500Z.  at  the 
least,  in  the  Protector  Fire  Insurance  Office,  or  in. 
such  other  respectable  insurance  office  in  London, 
or  Westminster,  as  B.,  C.,  and  D.,  (the  lessees), 
their  executors  &c.,  should  think  fit,  with  a  pro- 
viso for  re-entry  for  breach  of  any  of  the  covenants. 
In  1835  C.  by  indenture  granted  an  underlease  to 
E.  and  F.  for  the  residue  of  the  term  wanting  one 
day,  the  underlease  containing  the  like  covenants 
to  repair  and  to  insure  in  the  sum  of  25007.  at  the 
least,  in  the  Protector  Fire  Insurance  Office,  or  in 
such  other  respectable  fire  insurance  office  in. 
London  or  Westminster,  as  E.  and  F.,  their  exe- 
cutors &c.,  should  think  fit,  and  also  a  proviso  for 
re-entry  for  breach  of  any  of  the  covenants.  The 
messuage  being  out  of  repair  and  uninsured,  the 
executors  of  A.,  in  1843,  brought  ejectment  and 
recovered  possession: — Held,  that  C.  was  not  en- 
titled to  recover  against  E.  and  F.  the  value  of  his 
reversionary  interest,  the  lass  thereof  not  being 
the  result  of  their  breaches  of  covenant,  but  of  the 
breaches  of  covenants  by  C.,  to  which  covenants 
they  were  no  parties.  Logan  v.  Hall,  4  C.  B.  598. 

Held,  also,  that  the  execution  by  the  defendants 
of  the  indenture  of  underlease  and  payment  of 
rent  thereunder  to  C.,  was  sufficient  evidence  for 
the  jury,  that  C.  was  solely  entitled  to  the  rever- 
sion expectant  upon  the  determination  of  the  un- 
derlease. Ib. 

Payment  of  Premiums.]  — A  deed  of  assignment 
of  a  life  policy  contained  a  covenant  by  defendant, 
the  assignor,  that  he  would  pay  to  the  C.  In- 
surance Company  the  annual  premium  and  other 
monies  which  should  be  required  to  keep  the 
policy  on  foot,  when  and  as  the  same  should  be- 
come due  and  payable ;  and  that,  if  defendant 
should  neglect  or  refuse  to  pay  the  annual  pre- 
mium within  seven  days  after  the  5th  of  June  in 
every  year,  it  should  be  lawful  for  plaintiff  to  pay 
the  annual  premium,  &c.,  and  sue  for  and  recover 
the  same  from  defendant  in  an  action  at  law,  as 
for  money  paid  by  him  to  and  for  the  use  of  de- 
fendant, and  at  his  request : — Held,  that  an  action, 
of  debt  lay  on  the  deed,  to  recover  an  annual  pre- 
mium paid  by  plaintiff  upon  default  of  defendant 
in  paying  the  same.  Barber  v.  Butcher,  15  Law  J., 
N.  S.,  Q.  B.,  289;  10  Jur.  814. 

Covenant  to  Insure  against  Fire.} — Lessee  of 
buildings  covenanted  in  the  lease  to  "  insure  and 
continue  insured"  such  buildings,  in  the  joint 
names  of  himself  and  the  lessor,  his  executors, 
&c.,  or  assigns,  and  there  was  a  proviso  for  re- 
entry on  breach  of  the  covenant.  The  lessee  in- 
sured in  his  own  name  singly,  but  showed  the 
policy  to  the  lessor,  who  approved  of  it,  and  ac- 
cepted rent  during  the  next  three  years,  ending 
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at  Christmas,  1842.     The  premiums  of  insuranc 
were  duly  paid  up  to  that  time,  the  premium  a 
Christmas  1842  covering  the  year  1843,  and  th 
policy  continuing  unaltered.     In  January,  1S43 
the  lessor  assigned,  and  the  assignee  in  the  same 
year  brought  ejectment  for  a  forfeiture  incurre 
by  not  insuring  in  the  joint  names.      No  notice 
had  been  given  to  the  lessee  to  alter  the  policy  : — 
Held,    that   the    covenant   to  insure  in  the  join 
names  was  a  continuing  covenant,  and  was  no 
waived  by  the  conduct  of  the  lessor,  except  as  to 
past  breaches,  and  that  the  ejectment  lay.     Deed 
Muston  v.  Gladwin,  6  Q.  B.  953. 

INTEREST  OF  MONEY. 

Where  a  party  is  indebted  to  a  trader  in  a  sum 
bearing  interest,  the  assignees  may  recover  in- 
terest accruing  subsequently  to  the  bankruptcy, 
although  there  be  no  express  reservation  of  in- 
terest. Pott  v.  Beavan,  8  Man.  &  G.  604. 

If  plaintiff  is  barred  from  recovering  the  princi- 
pal, he  is  equally  barred  from  recovering  interest, 
which  is  an  accessory  only,  and  must  follow  the 
nature  of  the  principal.  Clark  v.  Alexander, 
1  Scott,  N.  R.,  147. 

A  party  recovered  payment  at  law,  but  on  equi- 
table grounds  re-payment  was  decreed: — Held, 
that  the  plaintiff  was  also  entitled  to  interest  on 
the  amount  recovered  from  the  time  of  its  pay- 
ment. Young  v.  Guy,  8  Beav.  147. 

Certain  freehold  and  leasehold  estates  were 
absolutely  conveyed  and  assigned  by  A.,  who  was 
in  embarrassed  circumstances,  to  his  brother  B. 
in  fee.  In  the  deeds  of  conveyance  and  assign- 
ment no  consideration  was  expressed  ;  but  it  ap- 
peared that  B.  had  paid  debts  of  A.  to  the  amount 
of  2000/.,  which  was  stated  by  B.,  in  his  answer 
to  the  bill  filed  by  A.  in  1832,  seeking  a  re-con- 
veyance and  re-assignment  of  the  estates  by  B., 
to  be  the  consideration  for  the  execution  of  the 
deeds.  By  the  decree  of  the  Court,  an  account 
was  directed  to  be  taken  of  the  dealings  and 
transactions  of  the  plaintiff  and  defendant.  The 
Master,  in  taking  the  account,  allowed  no  interest 
on  either  side  ;  and,  by  his  report,  made  in  1838, 
found  a  balance  of  7S/.  due  to  the  defendant.  The 
possession  of  the  estates  was  delivered  up  to  the 
plaintiff  by  the  defendant  in  1841;  and,  by  an 
order,  on  further  directions  in  1842,  an  account 
was  directed  to  be  taken  of  the  rents  received  by 
the  defendant  during  his  possession  of  the  estates, 
and  the  Master  found  a  sum  of  413/.  due  from  the 
defendant  to  the  plaintiff:— Held,  that  the  de- 
fendant was  not  entitled  to  claim  interest  in 
respect  of  the  balance  found  due  to  him  in  1838; 
that,  being  a  defaulter,  he  was  not  entitled  to  the 
costs  of  taking  the  accounts,  and  that  he  was 
bound  to  pay  the  balance  due  from  him,  and  to 
re-convey  and  re-assign  the  estates  to  the  plain- 
tiff, and  to  deliver  up  the  deeds  of  conveyance 
and  assignment  at  the  costs  of  the  plaintiff.  Price 
v.  Price,  15  Law  J.,  N.  S.,  M.  R.,  13. 

^Interest  on  a  judgment  debt  under  the  1  &  2 
Viet.  c.  110,  s.  17,  runs  from  the  date  of  the  entry 
f  the  incipitur,  and  not  merely  from  the  time  of 
perfecting  the  judgment  after  the  taxation  of  costs. 
Newton  v.  Grand  Junction  Railway  Company,  16 
M.  &W.  139;  16  Law  J.,  Exch.,  276. 

A  sequestration   issued  in  1834;    in  1838  was 

!  Viet.  c.   110,  giving  interest  upon 

dgments.    Other  writs  of  sequestration  had  is- 

l   in  the  interim  against  the  same  property. 


The  Court  would  not  allow  the  first  sequestration 
to  be  amended,  by  directing  the  bishop  to  levy 
interest  on  the  debt.  Watkins  v.  Tartley,  11  Jur. 
1017— B.  C — Erie. 

A  party  guaranteeing  the  due  acceptance  and 
payment  of  a  bill  of  exchange  guarantees  the  pay- 
ment of  the  interest  as  well  as  the  principal.  Ac- 
kermann  v.  Ehrensperger,  16  M.  &  W.  99 ;  16  Law 
J.,  Exch.,  3. 

A  writ  of  ca.  sa.  need  not  contain  the  clause 
relating  to  interest  given  in  the  form  prescribed 
by  the  rule  Hilary  Term,  3  Viet.,  unless  plaintiff 
chooses  to  claim  interest.  Stopford  v.  Fitzgerald, 
16  Law  J.,  Q.  B.,  310— B.  C.— Coleridge. 

The  Great  Western  Railway  Company  granted 
to  the  plaintiff  debenture  bonds  in  the  following 
form: — "By  virtue  of  an  act  passed  tic.,  we,  the 
Great  Western  Railway  Company,  in  considera- 
tion of  1000Z.  to  us  paid  by  T.  P.  and  W.  G.,  do 
assign  to  the  said  T.  P.  and  W.  G.  the  said  under- 
taking, and  all  future  calls,  and  all  the  estate, 
right,  title  and  interest  of  the  said  company  in  and 
to  the  same,  to  hold  unto  the  said  T.  P.  and  W. 
G.,  until  the  said  sum  of  WOOL,  together  with  all 
interest  for  the  same  after  the  rate  of  51.  per  cent., 
payable  as  hereinafter  mentioned,  shall  be  fully 
paid  and  satisfied  ;  and  it  is  hereby  stipulated  that 
the  said  principal  sum  of  10001.  shall  be  repayable 
and  repaid  on  the  loth  of  January,  1844;  that,  in 
the  meantime,  the  said  company  shall,  in  respect 
of  interest  as  aforesaid  on  the  said  principal  sum, 
pay  to  the  bearer  of  the  coupons  or  interest  war- 
rants the  several  sums  mentioned  in  such  warrants 
respectively  at  the  times  specified  therein."  In 
January,  1844,  the  previous  interest  having  been 
duly  paid,  the  last  of  the  coupons  or  interest  war- 
rants was  presented  and  the  interest  paid  to  the 
plaintiffs,  but  the  company  did  not  then  pay  the 
Drincipal,  or  give  notice  to  the  plaintiffs  that  they 
were  ready  to  pay  it: — Held,  that  the  plaintiffs 
were  entitled  to  an  action  of  covenant,  to  recover 
interest  from  the  15th  of  January,  1844,  to  the  time 
of  the  payment  of  the  principal.  Price  v.  Great 
Western  Railway  Company,  16  M.  &  W.  244;  16 
Law  J.,  Exch.,  87. 

Under  the  1  &  2  Viet.  c.  110,  s.  17,  interest 
may  be  recovered  on  a  judgment  for  costs  of  a 
nonsuit.  Newton  v.  Conyngham  (Lord),  17  L.  J., 
C.  P.,  288— Exch.  Cham. 

Defendant,  a  widow,  being  pressed  to  pay  M.  a 
debt  owing  from  her  deceased  husband  to  the  de- 
ceased husband  of  M.,  signed  and  gave  to  M.'s  attor- 
ney the  following  note,  addressed  to  the  attorney  : 

'  I  beg  you  will  not  proceed  against  me  for  M.  for 

he  sum  of  1001.  and  interest,  which  I  owe  her  ;  and 

will  pay  the  interest  amounting  to  91.,  due  on  the 

23d  of  December,  and  the  principal  as  soon  as  I  am 

able:" — Held,  that  this  did  not  support  a  count 

or  interest  upon,  and  forbearance  by  M.  to  de- 
fendant, at  her  request,  of,  monies  owing  from  de- 
"endant  to  M.;  nor  a  count  for  money  found  to  be 

lue  from  defendant  to  M.  on  an  account  stated 
between  them.  Fetch  v.  Lyon,  9  Q.  B.  147. 

Interest  on  railway  debentures.  Price  v.  Great 
Western  Railway  Company,  4  Railw.  Cas.  707. 

A  writ  of  sequestration  on  a  judgment  debt,  at 
he  suit  of  the  plaintiffs,  had  issued  in  April,  1834, 
ipon  which  the  bishop  had  granted  his  warrant  of 
equestration.  On  the  1st  of  October,  1838,  the 

&  2  Viet.  c.  110,  s.  17,  took  effect.  In  Decem- 
>er,  1839,  and  in  September,  1840,  other  writs  of 
equestration,  at  the  suits  of  other  parties,  were 
;ued  out,  and  were  in  the  hands  of  the  bishop  to 
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execute : — Held,  that  the  Court  would  not  order 
the  bishop  to  hand  over  the  first-mentioned  writ, 
in  order  that  the  plaintiffs  might  indorse  it  to  levy 
the  interest  as  well  as  the  debt.  Watkins  v.  Tar- 
pley,  5  Dowl.  &  L.  226— B.  C.— Erie. 

INTERPLEADER— See  PLEADING  IN  EQUITY, 
PRACTICE  IN  EQUITY. 

Where  Relief  obtainable.]  — Goods  seized  by  the 
sheriff  under  a  fi.  fa.  against  A.  out  of  the  Court  of 
Exchequer,  were  claimed  by  B.,  to  whom  they 
were  restored  upon  the  establishment  of  her  right 
upon  an  issue  directed  at  the  sheriff's  instance 
under  the  Interpleader  Act.  B.  afterwards  brought 
trespass  against  the  sheriff  for  breaking  and  en- 
tering her  house  on  the  occasion  of  the  seizure. 
The  Court  refused  to  stay  the  proceedings,  holding 
the  relief  and  protection  afforded  to  the  sheriff  by 
the  1  &  2  Will.  4,  c.  58,  s.  6,  to  be  confined  to  dis- 
puted claims  to  the  goods  seized,  or  to  their  pro- 
ceeds. Hollier  \.  Laurie,  3  C.  B.  334;  4  Dowl.  & 
L.  205. 

And  semble,  that  if  the  proceedings  in  this  Court 
were  a  violation  of  the  interpleader  order,  the  ap- 
plication for  relief  should  have  been  made  to  the 
court  in  which  the  interpleader  took  place.  Ib. 

A  levy  under  a  fi.  fa.  was  made  by  the  sheriff  on 
the  16th  January,  under  which  he  seized  goods, 
bank  notes,  and  bills  ofexchange  still  undue  ;  on  the 
llth  February  he  made  his  return  to  the  writ.  On 
the  3d  February  notice  was  given  to  him  of  an 
act  of  bankruptcy  committed  by  the  execution 
debtor,  and  on  the  18th  February  a  claim  was 
made  on  behalf  of  the  assignees  to  the  bills  ofex- 
change still  remaining  in  the  sheriff's  hands.  From 
that  day  until  the  29th  April  no  step  was  taken 
by  the  sheriff,  in  consequence  of  negotiations  en- 
tered into  between  the  assignees  and  himself.  An 
interpleader  summons  was  taken  out  on  the  29th 
April : — Held,  that  the  sheriff,  in  consequence  of 
his  delay,  was  not  entitled  to  relief.  Mutton  v. 
Young,  "ll  Jur.  414  ;  16  Law  J.,  C.  P.,  309. 

The  first  section  of  the  Interpleader  Act  does 
not  apply  to  the  case  of  a  party  sued  by  one  per- 
son for  the  price  of  goods,  and  by  another  for  the 
goods  themselves.  Sidney  v.  Sidney,  3  Dowl.  & 
L.  250;  14Mee.  &  W.  800;  15  Law  J.,  N.  S., 
Exch.,  72. 

Where  a  sheriff,  under  a  fi.  fa.  against  A.,  has 
entered  the  dwelling-house  of  B.,  he  cannot  avail 
himself  of  the  provisions  of  the  Interpleader  Act, 
in  order  to  stay  proceedings  in  an  action  of  tres- 
pass brought  against  him  by  B.;  although  the  claim 
as  to  the  goods  taken  at  the  time  had  been  already 
the  subject  of,  and  determined  by,  an  interpleader 
rule,  to  which  B.  was  a  party.  Hollier  or  Holler 
v.  Laurie,  15  Law  J.,  N.  S.,  C.  P.,  294;  10  Jur. 
860. 

A  judge's  order  under  the  Interpleader  Act  di- 
rected goods  seized  under  a  fi.  fa.  to  be  sold,  and 
the  money  to  be  paid  into  court,  to  abide  the  event 
of  an  issue  between  the  claimant  and  the  execu- 
tion creditor.  A  verdict  was  found  for  the  claim- 
ant, who  thereupon  brought  an  action  against  the 
sheriff  for  breaking  and  entering  his  dwelling- 
house,  and  seizing  and  converting  his  goods.  The 
Court  made  absolute  a  rule  to  strike  out  of  the 
declaration  so  much  as  charged  the  defendant  with 
seizing  and  converting  the  plaintiff's  goods'.  Ab- 
bott v.  Richards,  15  Mee.  &  W.  194;  3  Dowl.  &  L. 
4S7;  15  Law  J.,  N.  S.,  Exch.,  330. 

Semble,  per  Alderson,  B.,  and  Rolfe,  B.,  the 


proceedings  ought  in  such  cases  to  be  stayed  alto- 
gether.   Ib. 

Quaere,  does  the  Interpleader  Act  (1  &  2  Will. 
4,  c.  58)  extend  to  the  colonies?  Semble,  not, 
per  Parke,  B.  Colonial  Bank  v.  Warden,  10  Jur. 
745— Pri.  C. 

On  the  16th  of  January,  1847,  the  sheriff  seized 
certain  goods  and  monies  of  the  defendant  under  a 
testatum  fi.  fa.,  the  net  proceeds  of  which  he 
handed  over  to  the  plaintiffs  in  part  satisfaction  of 
their  judgment.  He  at  the  same  time  seized  cer- 
tain bills  of  exchange  and  a  promissory  note, 
which,  not  being  due,  he  retained.  On  the  3d 
February  he  received  a  notice  that  a  fiat  in  bank- 
ruptcy had  issued  against  the  defendant.  On  the 
4th  he  was  ruled  to  return  the  writ;  and  on  the 
llth  he  returned  what  he  had  done  under  the  writ. 
On  the  18th  he  received  notice  that  assignees  had 
been  appointed  ;  and  the  bills  and  note  were  then 
claimed  on  their  behalf.  After  some  negotiation 
with  the  solicitor  to  the  fiat,  the  sheriff  took  out 
an  interpleader  summons  on  the  29th  April  : — 
Held,  that  he  had  by  his  laches  disentitled  him- 
self to  relief.  Mutton  v.  Young,  4  C.  B.  371. 

The  sheriff  is  not  entitled  to  call  upon  parties 
to  interplead  where  he  has  already  exercised  a 
discretion  in  the  matter.  Crump  v.  Day,  4  C.  B. 
760. 

The  sheriff,  on  the  20th  May,  entered  for  the 
purpose  of  making  a  levy  upon  the  goods  of  B. 
under  a  fi.  fa.  at  the  suit  of  A.  Finding  that  B.'s 
person  and  property  were  protected  by  an  order 
of  a  commissioner  of  bankrupts,  under  the  7  &  8 
Viet.  c.  96,  the  sheriff  withdrew.  On  the  21st,  C. 
purchased  the  goods  from  the  official  assignee ; 
and  on  the  3d  June,  B.'s  petition  having  been 
dismissed,  the  sheriff,  who  had  been  ruled  to  re- 
turn the  writ,  entered  a  second  time  for  the  pur- 
pose of  making  a  levy.  Being  then  met  by  C.'s 
claim,  the  sheriff  obtained  a  judge's  order  direct- 
ing an  issue  under  the  Interpleader  Act,  to  try 
whether  or  not  the  goods  seized  by  him  were,  at 
the  time  of  the  second  levy,  the  property  of  C. 
The  plaintiff  thereupon  obtained  a  rule  calling 
upon  the  sheriff  and  C.  to  show  cause  why  that 
order  should  not  be  set  aside,  on  the  ground  that 
the  sheriff  had  by  his  laches,  in  not  applying  on 
the  20th  May,  precluded  himself  from  the  benefit 
of  the  Interpleader  Act,  or  why  the  order  should 
not  be  amended  by  substituting  the  date  of  the 
first  for  that  of  the  second  levy  : — The  Court  made 
the  rule  absolute  for  setting  aside  the  order,  but 
directed  that  A.  should  pay  C.'s  costs  of  appearing 
on  the  rule,  inasmuch  as  the  appearance  of  C.  was 
necessary  for  the  purpose  of  opposing  an  amend- 
ment, the  effect  of  which  would  have  been  to  re 
quire  him  to  sustain  a  title  he  had  never  set  up.  Ib. 

Issue.] — A  feigned  issue  alleging  a  pretended 
wager  is  not  rendered  illegal  by  the  statute  against 
wagers,  8  &  9  Viet.  c.  109,  sect.  19  of  which  gives 
a  new  form  for  the  issue,  but  either  form  of  issue 
may  be  used.  Luard  v.  Butcher,  15  Law  J.,  N.  S., 
C.  P.,  187. 

Under  a  feigned  issue  brought  to  try  the  right 
of  property  in  certain  goods  which  had  been  seized 
under  an  execution  against  A. — Held,  that  the 
question  for  the  jury  was  not,  whether  the  goods 
were  the  property  of  the  plaintiff  ill  the  feigned 
issue,  or  of  A.,  but  merely  whether  they  were  or 
were  not  the  property  of  the  former.  Green  v. 
Rogers,  2  Car.  &  K.  148— Cresswell. 

A  feigned  issue,  in  the  form  of  a  wager,  directed 
under  the  Interpleader  Act,  is  not  rendered  illegal 
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by  the  prohibition  of  actions  upon  wagers  in  8&9 
Viet.  c.  109.  Luard  v.  Butcher,  2  C.  B.  858;  3 
Dowl.  &  L.  815. 

The  adoption  of  the  form  of  issue  given  in  the 
schedule  to  that  act  is  not  compulsory.  Ib. 

On  verdict  upon  a  feigned  issue  under  the  Inter- 
pleader Act,  1  &  2  Will.  4,  c.  58,  judgment  ought 
not  to  be  entered  up  as  in  an  ordinary  suit,  and  if 
so  entered  is  a  nullity  and  may  be  set  aside  at  any 
time.  Dickenson  v.  Eyre,  7  Q.  B.  307,  n.;  7  Dowl., 
P.  C.,  721. 

The  judgment  must  be  entered  up  in  the  mode 
directed  by  the  statute.  Ib. 

On  an  interpleader  issue,  where  the  question 
was,  whether  certain  goods,  &c.,  which  had  been 
seized  by  the  sheriff  under  a  fi.  fa.,  issued  upon  a 
judgment,  were  the  property  of  the  plaintiffs  as 
assignees  of  a  bankrupt,  or  of  the  defendant  the 
execution  creditor,  the  defendant  pleaded  by  virtue 
of  the  said  fi.  fa.,  and  as  against  the  plaintiff,  he 
was  entitled  to  the  proceeds  of  the  goods,  &c.: — 
Held,  that  the  plaintiffs  were  entitled  to  begin  at 
the  trial.  Edwards  v.  Matthews,  11  Jur.  398;  16 
Law  J.,  Exch.,  291. 

Semble,  that  in  the  case  of  an  issue  directed  to 
inform  the  conscience  of  the  Court,  if  the  Court 
are  satisfied  with  the  result  they  will  not  grant  a 
new  trial,  although  the  judge  who  tried  the  cause 
may  have  directed  the  wrong  party  to  begin.  Ib. 

The  defendants  issued  a  commission  of  lunacy 
against  the  plaintiff,  and  at  the  hearing,  before  the 
commissioner,  an  agreement  was  entered  into, 
that  the  proceedings  should  be  dropped  in  con- 
sideration of  the  plaintiff  assigning  her  property 
to  trustees.  This  agreement  was  signed  by  her 
counsel,  and,  in  order  to  carry  it  out,  her  title- 
deeds  were  placed  in  the  defendants'  hands.  On 
the  trial  of  an  issue,  as  to  whether  the  plaintiff 
was  entitled  to  the  deeds  notwithstanding  the 
agreement — Held,  first,  that  it  was  not  open  to  the 
defendants  to  dispute  the  title  of  the  plaintiff  to 
the  deeds  independently  of  the  agreement.  Cum- 
mings  v.  Ince,  12  Jur.  331;  17  L.  J.,  Q.  B.,  105. 

Held,  secondly,  that  the  agreement  was  entered 
into  under  duress,  and  was  not  binding  on  the 
plaintiff,  notwithstanding  the  consent  of  her  legal 
advisers.  Ib. 

Practice.]  — The  term  "  possession  money"  does 
not  include  the  expense  of  the  keep  of  cattle  seized 
by  the  sheriff.     Gaskell  v.  Sefton,  14  Mee.  &  W 
802;  3  Dowl.  &  L.  267;   15  Law  J.,  N.  S.,  Exch., 
107. 

If  a  plaintiff  in  an  interpleader  issue  makes  de- 
fault in  proceeding  to  trial,  and  application  be 
made  to  compel  him  to  pay  the  costs  of  the  day, 
and  to  proceed  to  trial,  the  costs  of  such  applica- 
tion are  costs  in  the  cause,  in  like  manner  as  upon 
applications  for  judgment  as  in  case  of  a  nonsuit. 
Kimberley  v.  Hickman,  1  B.  C.  Rep.  90  —  Wight- 
man. 

Where  a  judge  at  chambers,  by  an  interpleader 
order,  has  directed  money  to  be  paid  into  court  to 
abide  the  event  of  an  issue,  and  has  reserved  the 
question  of  costs,  an  application  for  payment  of 
the  money  out  of  court  must  be  made  to  the  same 
judge,  and  not  to  the  Court.  Marks  v.  Ridgway  ; 
S.  P.,  Collins  v.  Ridgway,  1  Exch.  Rep.  8  ;  16  Law 
J.,  Exch.,  241. 

Property  taken  in  execution  being  claimed  by 
the  assignees  of  the  debtor  who  had  become  bank- 
rupt, the  sheriff  sued  out  an  interpleader  rule,  and 
an  issue  was  directed,  the  assignees  to  be  plain- 


tiffs, and  the  execution  creditor  defendant,  the 
money  levied  being  in  the  meantime  paid  into 
court.  On  trial  of  the  issue  the  assignees  reco- 
vered, but  the  defendant  having  tendered  a  bill  of 
exceptions,  error  was  brought  in  the  Exchequer 
Chamber.  That  Court  gave  judgment  quashing  the 
writ  of  error.  The  assignees  then  moved  the 
Court  of  Queen's  Bench  to  make  an  order  under 
the  Interpleader  Act  1  &  2  Will.  4,  c.  58,  for  pay- 
ment of  money  to  them  ;  but  before  cause  shown 
the  defendant  brought  error  in  the  House  of  Lords. 
There  being  no  proof  that  the  last  writ  of  error 
was  frivolous,  the  Court  refused  to  make  such  or- 
der pending  the  writ.  King  \.  Birch,  7  Q.  B.  669. 

The  sheriff  being  in  possession  of  the  goods  of 
B.,  under  a  fi.  fa.,  at  the  suit  of  A.,  who  was  resi- 
dent in  Scotland,  a  fiat  in  bankruptcy  issued 
against  B.,  and  his  assignees  claimed  the  goods. 
Upon  an  application  by  the  sheriff,  under  the  In- 
terpleader Act,  a  judge  at  chambers  made  an  order 
directing  an  issue,  in  which  the  assignees  were  to 
be  plaintiffs,  and  A.,  the  execution-creditor,  de- 
fendant, and  ordering  that  security  for  costs  should 
not  be  required : — The  Court  amended  the  order 
by  striking  out  the  latter  words,  and  directed  that 
A.  should  give  security  for  costs.  Williams  v. 
Crosling,  3  C.  B.  957. 

A  sheriff  who  applies  for  relief  under  the  Inter- 
pleader Act,  1  &  2  Will.  4,  c.  58,  s.  6,  need  not 
in  his  affidavit  deny  collusion  with  the  claimant. 
Roberts  v.  Asksen,  12  Jur.  440 — Exch. 

Costs.] — A  feigned  issue  having  been  directed 
upon  an  interpleader  rule  between  A.  and  B.,  to 
try  the  right  to  certain  goods,  A.  obtained  a  judge's 
order  for  the  sale  of  the  goods,  and  the  proceeds 
were  paid  into  court.  The  issue  having  been 
found  against  A. — Held,  upon  motion  for  the  pay- 
ment of  the  money  out  of  court,  that  B.  was  enti- 
tled to  the  costs  of  the  order  for  the  sale,  and  of 
the  application  to  the  Court.  Cusel  v.  Pariente, 
7  Man.  &  G.  527. 

In  a  declaration  on  a  feigned  issue,  tried  under 
stat  6  &  7  Will.  4,  c.  71,  s.  46,  to  review  the  de- 
cision of  a  tithe  commissioner,  there  were  three 
counts,  in  each  of  which  the  plaintiff  denied,  and 
the  defendant  asserted,  the  existence  of  a  modus, 
therein  severally  described ;  the  three  moduses 
being  in  respect  of  three  independent  titheable 
subjects.  Verdict  for  plaintiff  on  one  count,  and  for 
defendant  on  the  two  others.  The  Court  allowed 
no  general  costs,  but  gave  both  parties  the  special 
costs  of  the  issues  on  which  they  had  respectively 
succeeded.  MacCarthy  v.  Nepean,Q  Q.  B.  652. 

INVESTMENT. 

After  decree,  trustees  should  not  lay  out  money 
on  mortgage,  without  the  previous  approbation  of 
the  Court.  Wadeson  v.  Duke,  1  Cooper,  158,  n. 

The  rule  of  sale  and  investment  in  3/.  per  cents., 
and  payment  of  the  dividends  for  the  tenant  for  life 
— Held,  not  to  apply  whilst  the  parties  were  in 
the  East  Indies.  Turner  v.  Newport,  1  Cooper, 
160,  n. 

What  is  not  upon  proper  security  must  be  sold 
and  invested  in  31.  per  cents.,  and  the  dividends 
paid  to  the  tenant  for  life.  Turner  v.  Newport, 
1  Cooper,  152. 

Where,  until  the  permanent  investment,  an  ac- 
cumulation of  the  income  was  directed.  Id.,  165. 

Where  the  investment  takes  place  during  the 
first  year,  the  tenant  for  life  was  entitled  to  the  in- 
come from  the  period  of  investment.  Id.,  178. 
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Question  as  to  the  title  of  tenant  for  life  to 
interest  from  the  death  of  the  testator,  in  respect 
of  property  which  was  not  at  the  time  of  the  death 
invested  upon  proper  security.  Id.,  179. 

Although  the  property  produced  no  income,  yet 
the  tenant  for  life  is  not  to  be  deprived  of  interest. 
Id.,  ISO,  n. 

In  general,  the  Court  will  not  lay  out  the  money 
of  infants  and  lunatics  upon  mortgage.  Re  Fust, 
Id.,  157. 

I  0  U — See  BILLS  AND  NOTES. 
IRREGULARITY— See  PRACTICE  AT  LAW. 

JOINT-STOCK  COMPANY— See  BANK  (JOINT- 
STOCK),  PUBLIC  COMPANY,  SCIRE  FACIAS. 

JUDGE'S  SUMMONS  AND  ORDER. 
If  an  application  is  made  to  a  judge  at  chambers 
to  set  aside  proceedings  on  the  ground  of  irregu- 
larity, the  question,  whether  or  not  the  applica- 
tion is  made  in  time,  is  entirely  in  his  discretion, 
and  the  Court  will  not  review  his  decision  in  this 
respect.  Lane  v.  Newman,  1  B.  C.  Rep.  93; 
10  Jur.  925 — Wightman. 

The  law  is  the  same,  whether  the  judge  at 
chambers  refused  or  granted  the  application.  Ib. 

Where,  therefore,  a  judge  at  chambers  dis- 
missed a  summons  for  setting  aside  the  service  of 
the  notice  of  declaration  and  subsequent  proceed- 
ings for  irregularity,  on  the  ground  that  the  appli- 
cation was  made  too  late,  the  Court  refused  to 
interfere.  Ib. 

The  practice  is,  that,  where  a  judgment  and  an 
attendance  are  running  together,  plaintiff  must 
attend  the  summons  before  judgment  can  be 
signed.  Where,  therefore,  the  time  for  pleading 
expired  on  the  19th,  and  a  summons  to  stay  pro- 
ceedings was  made  returnable  at  eleven  o'clock 
on  the  20th,  plaintiff  could  not  sign  judgment  for 
want  of  a  plea  before  the  return  of  the  summons, 
and  a  plea  delivered  by  defendant  before  that 
time  operated  as  a  waiver  of  the  summons.  Bar- 
ton v.  Warren,  3  Dowl.  &  L.  142;  10  Jur.  375— 
B.  C. — Wightman. 

When  parties,  who  are  before  a  judge  at  cham- 
bers upon  a  summons,  are  referred  to  the  Court, 
they  are  bound  to  go  promptly.  IS  utter  worth  v. 
Williams,  1  B.  C.  Rep.  168— Wightman. 

On  the  10th  of  March,  a  summons  was  taken  out 
to  amend  an  entry  in  a  judgment  roll,  and  was 
heard  on  the  12th,  when  the  question  was  ad- 
journed to  the  Court;  no  motion,  however,  was 
made  until  the  5th  of  May,  (the  twenty-first  day  of 
Easter  Term): — Held,  too  late.  Ib. 

Semble,  that,  where  an  application  has  been 
made  to  a  judge  at  chambers  and  refused,  it  is  not 
necessary,  in  a  subsequent  application  to  the 
Court,  to  bring  before  the  Court  the  proceedings 
at  chambers.  Hallett  v.  Cresswell,  1  B.  C.  Rep.  1; 
10  Jur.  266. 

A  judge's  order,  made  by  consent,  that  a  de- 
fendant shall  have  until  a  certain  day  to  plead 
peremptorily,  does  not  preclude  him  from  apply- 
ing to  a  judge  by  summons  for  additional  time. 
Beazley  v.  Bailey,  10  Jur.  906. 

An  attorney,  on  being  retained  to  bring  an  ac- 
tion, gave  the  following  undertaking :  —  "  Should 


the  damages  or  costs  not  be  recoverable  in  this 
action,  under  the  circumstances,  I  shall  charge 
you  costs  out  of  purse  only."  Plaintiff  obtained  a 
verdict  with  600Z.  damages,  for  which  sum  and 
costs  judgment  was  entered  up.  Defendant  took 
the  benefit  of  the  Insolvent  Act,  and  the  dividend 
on  his  estate  awarded  to  plaintiff  was  272Z.  odd. 
The  Master,  on  taxation,  allowed  the  attorney 
costs  out  of  pocket  only,  but  referred  the  matter 
to  a  judge,  who  directed  the  taxation  of  costs  out 
of  pocket  only.  A  second  summons  was  taken 
out  before  the  same  judge,  to  review  the  taxation, 
and  dismissed:  —  Held,  first,  that  the  party  was 
not  precluded  from  appealing  to  the  Court.  In  re 
Stretton,  3  Dowl.  &  L.  278;  14  Mee.  &  W.  806; 
15  Law  J.,  N.  S.,  Exch.,  16. 

Held,  secondly,  that  the  taxation  was  incorrect. 
Ib. 

The  rule  of  practice,  that  an  order  must  be 
drawn  up  and  served  before  the  other  party  is  in  a 
situation  to  take  a  fresh  step,  in  order  to  operate 
as  a  stay  of  proceedings,  applies  to  an  order  to 
amend  on  payment  of  costs  to  be  taxed.  Norman- 
by  v.  Jones,  3  Dowl.  &  L.  143. 

Semble,  that  an  order  for  staying  proceedings 
upon  payment  of  debt  and  costs  on  a  given  day  is 
not  within  the  1  &  2  Viet.  c.  110,  s.  9.  Brooks  v. 
Hodson,  7  Man.  &  G.  529. 

Where  a  judge  at  chambers,  upon  an  application 
made  to  him  under  sect.  42  of  stat.  5  &  6  Viet, 
c.  122,  has  refused  to  discharge  a  bankrupt  from 
custody  on  his  producing  his  certificate,  the  Court 
has  no  jurisdiction  to  entertain  a  similar  applica- 
tion. Wearing  v.  Smith,  10  Jur.  924— Q.  B. 

A  party  who  seeks  to  rescind  a  judge's  order 
for  setting  aside  a  demurrer  as  frivolous,  should 
come  as  promptly  as  possible.  Trix  v.  Thome, 
11  Jnr.  38— Q.  B. 

Upon  application  to  a  judge  to  set  aside  pro- 
ceedings for  irregularity,  with  costs,  the  judge 
made  an  order  setting  aside  the  proceedings  (not 
saying  for  irregularity),  without  costs,  no  action  to 
be  brought ;  the  party  applying  protested  against 
and  refused  to  consent  to  the  imposition  of  these 
terms  ;  but  having  subsequently  drawn  up  and 
served  the  order — Held,  that  he  was  not  entitled 
to  procure  the  rescission  of  so  much  of  it  as 
directed  no  action  to  be  brought.  Pearce  v.  Chap- 
lin, 16  Law  J.,  Q.  B.,  49. 

A  judge  having  made  an  order (opposed  by  the 
defendant)  to  set  aside  an  appearance,  the  plaintiff 
took  the  order  to  the  clerk  of  appearances,  who 
thereupon  struck  out  the  appearance,  but  the  plain- 
tiff omitted  to  serve  the  order  on  the  defendant : 
— Held,  that  the  plaintiff  could  derive  no  benefit 
from  the  order.  Belcher  v.  Goodered,  16  Law  J., 
C.  P.,  321. 

Where  a  defendant,  having  obtained  an  order 
for  time  to  plead,  takes  out  a  summons  for  particu- 
lars, which  is  dismissed  after  the  expiration  of  the 
time  given  for  pleading,  he  is  entitled  only  to 
remainder  of  the  same  day  for  pleading 
v.  Perry,  15  M.  &  W.  537. 

A  defendant  applied  by  summons  at  Chambers  to 
strike  out  counts,  on  the  ground  that  they  related 
to  the  same  subject-matter  of  complaint.  The 
summons  was  heard  on  the  14th  of  November, 
when  it  was  dismissed,  with  costs.  On  the  l!)th, 
the  defendant  made  a  similar  application  to  the 
Court :— Held,  too  late.  Chapman  v.  King,  4  Dowl. 
&  L.  311 — Exch. 
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Semble,that  an  appeal  lies  to  the  Court  where  a 
judge  has  refused  to  make  an  order.     Ib. 

The  defendant  entered  an  appearance  to  a  writ 
of  summons  on  the  llth  of  August,  1846,  and,  on 
the  14th  of  the  same  month,  he  obtained  an  order 
that  the  plaintiff  should  deliver  to  the  defendant's 
attorney  or  agent,  an  account  in  writing  of  the 
particulars  of  the  plaintiff's  demand  for  which  the 
action  was  brought,  and  that,  in  the  meantime,  all 
further  proceedings  in  the  cause  should  be  stayed. 
No  particulars  having  been  delivered  pursuant  to 
this  order,  the  defendant,  on  the  27th  of  February, 
1847,  obtained  an  order  rescinding  the  former  or- 
der, and,  on  the  following  day,  demanded  a  decla- 
ration, which  not  being  delivered,  he  signed  judg- 
ment of  non  pros,  on  the  4th  of  March  : — Held, 
(upon  a  motion  to  set  aside  judgment  on  the  ground 
that  time  did  not  run  against  the  plaintiff  during 
the  pending  of  the  order  for  particulars),  that  the 
judgment  was  regular.  Johns  v.  Sanders,  2  B.  C. 
Rep.  79— Wightman. 

Defendant,  who  has  obtained  an  order  for  par- 
ticulars of  plaintiff's  demand,  with  a  stay  of  pro- 
ceedings until  they  are  delivered,  may  waive  the 
delivery  of  such  particulars,  and  plead  or  demur 
to  the  declaration.  Maunder  v.  Collett,  3  C.  B. 
554;  4  Dowl.  &  L.  456;  16  Law  J.,  C.  P.,  17. 

An  order  "peremptory"  for  time  to  plead  does 
not  preclude  the  defendant  from  again  applying 
by  summons  for  further  time  ;  and,  if  he  take  out 
such  further  summons,  judgment  signed  for  want 
of  a  plea  after  the  summons  is  returnable,  is  irre- 
gular. Beazley  v.  Bailey,  16  M.  &  W.  58 ;  4  Dowl. 
&  L.  271;  16  Law  J.,  Exch.,  1. 

A  party  is  entitled  to  a  judge's  order  on  the 
default  of  the  opposite  side  attending  two  sum- 
monses, and  ought  not  to  obtain  a  third  summons. 
Hawkins  v.  Wilkinson,  12  Jur.  659 ;  17  L.  J., 
Exch.,  230. 

The  defendant,  having  obtained  two  judges' 
summonses  for  time  to  plead,  neither  of  which 
was  attended  by  the  plaintiff,  on  the  non-attend- 
ance on  the  second  summons  made  an  affidavit  of 
service,  and  left  it  with  the  judge's  clerk  for  sig- 
nature. The  judge  having  left  chambers  without 
signing  it,  the  'defendant,  at  the  suggestion  of  the 
clerk,  took  out  a  third  summons,  returnable  on 
the  following  day,  when,  on  default  of  attending, 
he  obtained  an  order ;  previously  to  which,  at  the 
expiration  of  the  time  to  attend  the  second  sum- 
mons, the  plaintiff  had  signed  judgment : — Held, 
that  the  judgment  was  regular.  Ib. 

A  party  coming  to  the  court  to  rescind  an  order 
of  a  learned  judge,  and  succeeding,  will  not  be 
allowed  to  make  a  subsequent  separate  applica- 
tion to  have  the  costs  repaid  which  he  had  paid 
under  the  judge's  order.  Thompson  v.  Langridge, 
5  Dowl.  &  L.  213— Exch. 

A  judge  at  chambers  has  jurisdiction  to  set  aside 
such  a  rule  of  court  as  that  to  change  the  venue 
on  the  common  affidavit.  Darrington  v.  Price, 
12  Jur.  754;  17  Law  J.,  C.  P.,  326. 

A  defendant,  after  the  time  for  pleading  had 
expired,  took  out  a  summons  for  further  time  to 
plead,  which  he  wished  to  have  without  prejudice 
to  his  right  to  change  the  venue  on  the  common 
affidavit.  This  the  judge  refused,  but  granted  (on 
the  24th)  an  order  for  two  days'  further  time  on 
the  usual  terms.  This  order  the  defendant  did 
not  draw  up,  but  on  the  same  day  delivered  a 
plea,  and  obtained  a  rule  to  change  the  venue  on 
the  common  affidavit,  which  rule  the  judge  at 


chambers,  by  an  order  of  the  2Sth,  set  aside:  — 
Held,  that  the  defendant  had  been  regular  in  his 
proceedings,  and  had  not  waived  his  right  to 
change  the  venue ;  and  the  Court  (dissentiente 
Cresswell,J.)  made  a  rule  absolute  for  discharging 
the  order  of  the  2Sth,  and  setting  aside  all  pro- 
ceedings subsequent  to  the  plea.  Ib. 

Quaere,  if  the  summons  for  further  time  had  not 
been  dismissed  on  the  24th,  would  the  defendant 
have  been  entitled  to  the  remainder  of  that  day 
for  pleading  ?  Ib. 

A  party  who  obtains  a  judge's  order  can  derive 
no  benefit  from  it  unless  it  be  duly  served  upon 
his  opponent.  Belcher  v.  Goodered,  4  C.  B.  472  ; 
4  Dowl.  &  L.  814. 

A  judge's  order,  staying  the  proceedings  until  a 
given  day,  in  order  to  afford  time  for  an  applica- 
tion to  the  Court,  does  not  dispense  with  the 
necessity  of  the  ordinary  notice  of  motion,  in  order 
to  entitle  the  party  to  have  his  rule  nisi  drawn  up, 
with  a  stay  of  proceedings.  Ib. 

An  order  of  a  judge,  staying  the  proceedings  in 
a  cause  until  further  order,  though  wrong  in  form, 
is  not  an  order  made  without  jurisdiction  ;  and  an 
application  to  the  Court  to  set  the  same  aside 
must,  therefore,  be  made  within  a  reasonable  time 
after  such  order  was  made.  The  lapse  of  two 
years  before  such  application  is  unreasonable. 
Griffin  v.  Bradley,  12  Jur.  1091— C.  P. 

The  Court  cannot  take  notice  of  a  consent  on  a 
summons,  unless  followed  in  due  time  by  an  order 
drawn  up  and  served.  Wood  v.  Harding,  3  C.  B. 
968. 

One  partner  has  no  implied  authority  to  consent 
to  an  order  for  judgment  in  an  action  against  him- 
self and  his  copartner.  Hambridge  v.  De  la 
Crouee,  3  B.  C.  742. 

An  action  of  covenant  in  a  mortgage-deed  is 
within  the  7  Geo.  2,  c.  20  ;  and,  under  that  statute, 
a  judge  at  chambers  has  power  to  make  an  order 
for  the  delivering  up  of  the  deed.  Smeeton  v. 
Collier,  1  Exch.  Rep.  457;  5  Dowl.  &  L.  184;  17 
L.  J.,  C.  P.,57. 

Where  a  statute,  in  general  terms,  and  without 
any  special  limitation,  either  express  or  to  be  in- 
ferred from  its  terms,  gives  any  power  to  one  of 
the  superior  courts,  that  power  may  be  exercised 
by  a  judge  at  chambers,  as  the  delegate  of  the 
court.  Ib. 

In  an  action  against  a  surety  upon  a  bond  con- 
ditioned for  the  due  payment  to  the  receiver-gene- 
ral of  all  sums  received  by  a  collector  of  assessed 
taxes,  a  judge  at  chambers  has  no  authority  to 
order  the  proceedings  to  be  stayed  as  to  certain 
items  in  the  plaintiff's  particulars  of  demand,  upon 
payment  of  that  amount  into  court.  Kepp  v.  Wig- 
gett,  4  C.  B.  678  ;  5  Dowl.  &  L.  164. 

The  plaintiff  having  obtained  a  verdict  in  a  writ 
of  trial,  a  judge  at  chambers,  instead  of  staying  the 
execution  of  the  writ,  made  an  order,  on  the  6th 
of  July,  1846,  for  setting  aside  the  verdict,  on  the 
ground  of  the  irregularity  of  the  notice  of  trial : — 
Held,  that  this  was  not  a  nullity,  but  an  irregu- 
larity ;  and  that  an  application  to  rescind  the 
order,  made  on  the  last  day  of  Trinity  Term,  1847, 
was  too  late.  Or  gill  v.  Bell,  5  Dow].  &  L.  217; 
1  Exch.  Rep.  466;  17  L.  J.,  Exch.,  52. 

Making  Order  Rule  of  Court.'] — A  motion  to 
make  a  judge's  order  a  rule  of  Court,  and  for  the 
costs  of  the  application,  is  absolute  in  the  first  in- 
stance, if  made  upon  the  affidavit  required  by  Reg. 
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Gen.,  Trin.  Term,  3  Viet.     Slack  v.Lowe,  4  Dowl. 
fc  L.  285 ;   16  Law  J.,  Exch.,  56. 

Order  for  Signing  Judgment.} — See  PRACTICE 
AT  LAW. 


JUDGMENT. 

Signing  and  Entering.]  — See  PRACTICE  AT  LAW. 

Docketing.] — The  costs  of  re-docketing  a  recent 
judgment,  not  allowed  in  a  petition  matter.  Macken 
v.  Newcomen,  2  Jones  &  Lat.  16. 

Rights  of  Judgment  Creditor.]  — The  right  of  a 
judgment-creditor  in  possession  under  elegit  is  not 
analagous  to  that  of  a  purchaser  for  value  without 
notice,  so  as  to  give  him  a  preference  over  a  prior 
equitable  claimant,  the  judgment  only  affecting  that 
which  was  properly  the  estate  of  his  debtor.  Whit- 
worth  v.  Gaugain,  15  Law  J..  N.  S.,  L.  C.,  433. 

Whether  Leaseholds  Affected  by.]  — Where  a  judg- 
ment had  been  registered  against  a  person  who 
was  entitled  to  an  annuity,  secured  by  a  covenant 
and  an  assignment  of  leaseholds — Held,  that  the 
judgment  operated  as  a  charge  upon  the  annuity 
and  the  interest  of  the  annuitant  in  the  leaseholds, 
within  1  &  2  Viet.  c.  110,  s.  13.  Harris  v.  Dam- 
son, 10  Jur.  257. 

When  Relief  against.] — Semble,  that,  upon  a 
bill  filed  by  assignees  of  a  bankrupt  against  the 
judgment-creditor  of  a  bankrupt,  impeaching  the 
alleged  amount  of  the  judgment  debt,  and  praying 
an  account,  it  is  a  good  ground  of  equitable  relief, 
that,  at  the  time  when  the  action  in  which  the 
judgment  was  obtained  was  commenced,  the  bank- 
rupt was  in  pecuniary  difficulties,  and  was  pressed 
for  payment  of  his  debts  by  several  of  his  creditors, 
and  that  he  was  unable,  by  reason  of  such  difficul- 
ties, to  attend  to  the  defence  of  the  action.  Boyd 
\.Hoyle,  2  Coll.  C.  C.  324. 

Scire  Facias  on.] — A  scire  facias  on  a  recogni- 
zance set  forth,  that,  on  6cc.,  [at  Ballinasloe,  in  the 
county  of  Gal  way] ,  M.  F.,  and  two  others,  of  &c., 
in  the  county  of  Gahvay,  came  before  J.  R.,  [who 
then  and  there  was]  one  of  the  Masters,  &c.,  [as 
by  the  said  recognizance  of  record,  and  enrolled 
&c.,  may  appear]  .  In  the  record  of  the  recogni- 
zance, the  words  within  the  brackets  were  omitted, 
but  at  the  foot  of  the  recognizance  was  this  note, 
signed  by  the  Master: — "Taken  and  acknow- 
ledged before  me  at  Ballinasloe,  in  the  county  of 
Galway  aforesaid."  Upon  nul  tiel  record  plead- 
ed— Held,  that  there  was  a  variance.  The  note 
at  foot  is  not  part  of  the  recognizance.  A  case 
depending  at  the  petty-bag  side  of  the  court  may 
be  heard  and  determined  out  of  term.  Reg. 
Lynch,  2  Jones  &  Lat.  103. 

JUDGMENT  AS  IN  CASE  OF   A   NONSUIT. 
See  PRACTICE  AT  LAW. 


JUDGMENT  NON  OBSTANTE  VEREDICTO  — 
See  PLEADING  AT  LAW. 


JURAT— See  AFFIDAVIT. 

JURISDICTION   OF   COURTS. 

Qutcre,  whether  an  application  by  bill  on  the 
equity  side  of  the  Court  of  Exchequer  can  now  be 
sustained.  Att.-Gen.  v.  Boret,  15  Law  J.,  N.  S., 
Exch.,  155. 

The  fact,  that  the  legal  remedy  which  existed 


was  obstructed  or  lost  by  lapse  of  time,  is  no 
ground  for  the  interposition  of  a  court  of  equity. 
Ferrand  v.  Wilson,  4  Hare,  384;  15  Law  J., 
N.  S.,41. 

The  plaintiff,  who  was  a  shareholder  in  a  rail- 
way company,  filed  a  bill,  praying  that  a  creditor 
of  the  company  might  be  restrained  from  bringing 
an  action  for  the  recovery  of  his  debt  from  the 
plaintiff,  and  praying  that  the  directors  might  be 
restrained  from  joining  in  such  action  against  the 
plaintiff,  and  that  the  directors  might  be  declared 
liable  to  satisfy  all  the  creditors  of  the  company 
out  of  the  assets  in  their  hands: — Held,  upon  de- 
murrer, that,  although  the  plaintiff  might  have  a 
good  defence  to  the  action  at  law,  that  would  not 
prevent  his  proceeding  in  equity  likewise  ;  and 
that  the  defendants  might  be  compelled  to  use  the 
funds  in  their  possession  to  discharge  the  liabili- 
ties of  the  company,  instead  of  making  use  of  the 
action  by  the  creditor  as  a  screw  for  the  purpose 
of  compelling  payment  of  the  debt  by  the  plaintiff. 
Demurrer  overruled.  Fernihaugh  v.  Leader,  15  Law 
J.,  N.  S.,  V.  C.,  458. 

The  Court  of  Exchequer  in  Easter  Term  deli- 
vered judgment.in  two  cases  relating  to  the  liabili- 
ties of  provisional  commmittee-men.  The  Court 
granted  a  rule  nisi,  (which  involved  the  same  point 
which  the  Court  of  Exchequer  had  decided),  be- 
fore their  judgment  was  delivered: — Held,  that 
the  judgment  of  one  of  the  Courts  of  Westminster 
Hall  is  binding  upon  the  others,  and  is  only  to  be 
reviewed  by  a  court  of  error.  Barker  v.  Stead,  16 
Law  J.,  C.  P.,  160. 

The  Court  of  Exchequer  has,  notwithstanding 
the  5  Viet.  c.  5,  retained  all  its  actual  and  inciden- 
tal jurisdiction,  equitable  as  well  as  legal,  which 
it  has  as  a  court  of  common  law  ;  also  all  its  pro- 
per jurisdiction  as  a  court  of  revenue,  for  the  col- 
lection of  the  revenues  of  the  Crown,  whether 
jurisdiction  be  exercised  after  the  forms  of  com- 
mon law  or  equity:  but  it  has  lost  all  jurisdiction 
as  a  court  of  equity  between  its  officers  and  Crown 
debtors  and  other  subjects  of  the  realm,  before 
incident  to  it  as  a  court  of  revenue,  and  exercised 
by  it  as  a  mere  court  of  equity ;  also  all  its  usurped 
jurisdiction  as  a  court  of  equity  between  subject 
and  subject,  which  it  exercised  de  facto  as  a  mere 
court  of  equity  in  the  court  of  revenue.  Att.-Gen. 
v.  Hailing,  15  M.  &  W.  687;  16  Law  J.,  Exch., 
303. 

All  powers  possessed  by  the  superior  courts  at 
common  law,  as  well  as  those  given  by  statute  to 
the  Court  in  general  terms,  without  any  special 
limitations,  may  be  exercised  by  a  single  judge, 
as  the  delegate  of  the  Court.  Smeeton  v.  Collier, 
1  Exch.  Rep.  457;  5  Dowl.  &  L.  184;  17  L.  J.,  C. 
P.,  57. 

The  Court  of  Exchequer  having  decided  two 
similar  cases,  as  to  the  liabilities  of  a  provisional 
committee-man,  the  Court  of  Common  Pleas  con- 
sidered themselves  bound  by  those  decisions,  and 
refused  to  hear  any  argument  in  a  case  involving 
precisely  the  same  point.  Barker  v.  Stead,  5  Railw. 
Cas.  45. 

Jurisdiction  of  Equity  Generally.] — The  absence 
of  a  remedy  for  a  supposed  wrong  in  another  place, 
is  not  by  itself  any  reason  for  this  court  assuming 
jurisdiction  on  the  subject.  The  will  of  a  sove- 
reign of  the  realm,  (although  he  has  not  therein 
appointed  an  executor,  and  grant  of  probate  or 
administration  thereof  has  been  refused  by  the  Ec- 
clesiastical Courts),  forms  no  exception  to  the  rule 
of  the  Court.  Semble,  the  only  and  proper  course 
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to  be  pursued  by  the  claimant  of  a  legacy  under 
the  will  of  a  deceased  sovereign  is  by  petition  of 
right  to  the  grace  and  favour  of  the  reigning  sove- 
reign. Ryves  v.  Wellington,  (Duke),  15  Law  J., 
N.  S.,  M.  R.,461. 

The  Court  of  Chancery  has  no  jurisdiction  to  de- 
termine on  the  validity  of  a  will  of  personal  estate  ; 
and  in  all  cases  in  which  parties  apply  to  that 
Ccurt  for  its  construction  of  a  will,  or  payment  of 
legacies  under  a  will,  the  Court  proceeds  only  on 
the  foundation  of  a  will  proved  in  a  court  of  com- 
petent jurisdiction.  The  Court,  however,  will  in- 
terfere for  the  protection  of  property  pendente  lite 
for  probate  and  letters  of  administration,  and  it 
exercises  with  great  caution  and  sparingly  some 
jurisdiction  in  certain  cases  of  fraud  practised  in 
obtaining  probate,  and  in  the  spoliation  of  wills. 
Ib. 

Jurisdiction  of  the  Court  of  Chancery  to  mode- 
rate the  amount  of  compensation  awarded  by  the 
town  council  on  wrong  principles  to  a  corporate 
officer  under  the  Municipal  Corporation  Act.  Att.- 
Gen.  v.  Poole  (Corporation},  8  Beav.  75. 

The  bill  stating  a  right  in  the  plaintiff  to  the 
benefit  of  a  negative  agreement  of  the  defendant, 
or  of  his  abstaining  from  the  contemplated  act,  it 
is  not  material  whether  the  right  be  at  law  or  un- 
der an  agreement,  which  cannot  be  otherwise 
brought  under  the  jurisdiction  of  a  court  of  equity. 
Dietrichsen  v.  Cabburn,  1  Cooper,  72. 

When  Directed.] — Equity  interfering  with  the 
exercise  of  a  legal  right,  a  trial  at  law  should  be 
directed.  Rigby  v.  The  Great  Western  Railway 
Co.  and  Griffith,  1  Cooper,  8. 

The  Court  of  Chancery,  in  the  exercise  of  its 
jurisdiction  in  cases  of  fraud,  has  power  to  restrain 
the  East  India  Company  from  paying  over  the  prin- 
cipal money  and  interest  secured  upon  East  India 
bonds.  Glasse  v.  Marshall,  15  Law  J.,  N.  S.,  V. 
C.,  25. 

The  Crown  might,  before  the  abolition  of  the 
Equity  Exchequer,  have  proceeded  on  the  equity 
side,  in  respect  of  a  legal  right,  and  may  now  pro- 
ceed in  the  same  way  in  Chancery.  Att.-Gen.  v. 
London  (Corporation),  8  Beav.  270. 

The  whole  equity  jurisdiction  of  the  Court  of 
Exchequer,  including  that  relating  to  the  revenue, 
was  transferred  to  this  court  by  the  5  &  6  Viet 
c.  5,  s.  1.     Ib. 

Jurisdiction  or  discretionary  power  of  the  Court 
by  the  effect  of  the  stat.  8  &  9  Viet.  c.  105,  s   2' 
to  vary  or  relax  the  terms  of  the  gen-eral  orders  of 
August,  1841.    Medhurst  v.  Allison,  4  Hare,  479. 

The  amount  of  a  bill  of  costs  was  included  in  a 
settled  account  between  a  solicitor  and  client,  and 
retained  by  the  solicitor  out  of  the  monies  in  his 
hands  :— Held,  that  the  Court  had  no  jurisdiction 
upon  petition,  under  the  6  &  7  Viet.  c.  73,  to  open 
the  account  and  order  taxation,  and  that  it  could 
only  be  done  by  bill.  Barwell  v.  Brooks,  8  Beav. 

An  order  of  course  was  obtained  at  the  Rolls 
in  a  cause  attached  to  another  branch  of  the  court 
The  order  became  inoperative  bv  reason  of  delay 
in   service.— Held,  that,  the   order  having  been 
regularly  obtained,  a  motion  to  discharge  it,  if 
necessary,  was  not  properly  made  at  the  Rolls. 
Plomer  v.  Macdonald,  8  Beav.  191. 

The  jurisdiction  which  this  Court  has  to  decree 

ccounts  of  the  estates  of  infants,  against  persons 

entering  thereon   during    their  minority,  is   not 


taken  away  l>y  the  fart,  that,  ;it  the  time  \\hcn  the 
hill  was  filed,  tin'  infant  li:nl  attained  t«cnl\ -,,nc. 
Bloomfield  v.  Kyre,  *  |i,  :<\.  .' .HI. 

To  Interfere  with  Pr<-  in  Otln-r  <'nurt.\.] 

— The  Court  a-  11  than  an  order  of  mi  l'.n^]i-,)i 
Court  of  competent  joriidiction  procci  d-  on  .1 

foundation,  and   \\ill    m>t    rliti-r  into  the  consnlera- 
ii, MI    nl'  tin-    merits    nl'   it    ii|>Mii    .in    ancillary    pro- 
ceeding takrn  here  to  cna!i>  the  partn  •*  t,.  rcimni: 
fraudulent  impediment-   .  n  .iti-il  to  ,!,  f,  ;i|  tin 
cution  of  the  ordrr.      Taylor  v.   II  .'..'.  *•   I 

M'/ir/i  Rriitiilii  <it  l.'iir.   — <  M.je,  In, n  of  remedy  at 
law  being  ineilcctii.il.  ],\   reason  th.it    e.uh  l.i 
of  covenant    inu^t    In-    made   the  Milijectol'a 
rate   action,    nmo\ed    li\    an    imdcrt.ikin,.;    to   pay 
such    dam  <    <  -liotilil     In'    a 

manner    tu    In'    directed    In,    tin-   Court.       /, 
The    Great     \\'^t,rn    friiiwuy    Co.    and    Griffith, 
1  Cooper,  7. 

To  support  Void  Instruments.} — The  Court  h.is 
no  authority  to  set  up  I  |  hirli,  liv  tin-  lion",. 

••I  til"-  pourr  M  vti  ,|  |,v  lau  in  :i 
tenant  for  hl'i-  to  i/rant  a  new  li-a-ii-,  ha-.,  |,v  tin: 
doctrini-  ol'  siirn-ii'lrr,  !  •  ,u  ,  ln-en 

determined,  tln-ri-  In    ni:  no  I'raml,  or  collusn, 

other   circnin-'  ,ierf. T.-I I' 

the  Court.     Nifn   \ .  A  -    '      •       .    I     •     I. 

Over  Marr i,,!  Woman,  —Tin-  Court  hmn'_'or- 
ilercdth.it  all  proper  parties  should  join  in  and 
execute  a  proper  • 

the  purchaser  ofu  .Id  under  the  order  of 

the  Court,   and    one   of  the  del'.  :          •          married 
woman,  ha\  inn 
when  prepare,!,    th-      Lord    i   'i  •:  i  •  ''or,  on  ap 

rther  order  of  \\ 'lu'ram,  V.  (  .,  di- 
recting the  defendant  in  question,  \v  ithni  I'onr  days 
after  service  of 

ledge  the  con\.  a  the  usual   manm  r.     ./ •  •/•- 

dan  \.Jones,  10  Jur.  1 

Of  Courts  in  Jersfy.] — By  the  law  of  .Jersey,  it 
is  necessary,  in   order   to   constitute  a  valid  jud,'. 
meat,  that  a  majnritx  of  the  jurats  niiistitiitin. 
Court  concur  in  the  judgment.     If  they  are  equally 
divided,  the  l,adiil'  has  the  castim.'  \  lire- 

ton  v.  Ennis,  4  Moore,  3'J3. 

Of  Stan  i  "irt.} — The  cijuitable  jurisdic- 

tion   Of   the    Vicc-\V.irdi  n     of    tin      Mimiancs   of 
Cornwall  di  upon    the   |irinci(i.'  nity 

administered    in    th  n   of   (hanier\"; 

therefore,  in  a  case  win  •  •    •  liei  fora 

mine,  a  petition  to  the  Vice-Warden  i',.r  d.  hu-ry 
of  possession  to  the  plaintill',  without  allcjini,'  any 
impediment  to  the  recovery  of  the  pn-mi-es  in  a 
court  of  law,  is  bad  on  demurrer.  Nor  will  a  pe- 
tition lie  simply  for  an  account  of  mesne  profits  of 
a  mine,  in  a  case  where  it  is  not  shown  that  any 
difficulty  exists  in  taking  the  account,  or  that  such 
account  may  not  be  taken  as  conveniently  at  law 
as  in  equity.  Semble,  that  the  n  .fan 

owner  of  tin  bounds  in  Cornwall  is  not  a  mere 
easement  or  incorporeal  hereditament,  but  may 
be  the  subject  of  an  action  of  ejectment,  even 
where  he  is  not  in  actual  possession  at  the  time 
of  the  wrongful  entry  of  the  defendant.  Vice  v. 
Thomas,  4  Y.  &  Coll.  538— Exch. 

Jurisdiction  of  Privy  Council.]— A.  and  B.  ear- 
ned on  business  in  partnership  together  in  Scot- 
land, and  also  in  the  Island  of  Tobago.  A  seques- 
tration issued  against  them  in  Scotland  under  the 
-  &  3  \ict,  c.  41  :— Held,  that  the  interim  factor 
under  the  sequestration  had  a  right  against  a 
lobago  creditor  to  moveables  seized  l,v  h,m  in 
lobago,  under  an  esecution  in  an  action  com- 
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menccd  against  A.  and  B.  subsequent  to  the  date 
of  the  sequestration.  The  Colonial  Bank  v.  War- 
den, 10  Jur.  745. 

Quaere,  does  the  Interpleader  Act  (1  &  2  Will. 
4,  c.  58)  extend  to  the  Colonies  ?  Semble,  not,  per 
Parke,  B.  Ib. 

Qusere,  secondly,  is  there  an  appeal  to  the 
Queen  in  counsel  from  a  final  sentence,  where, 
from  a  like  sentence  in  this  country,  no  writ  of 
error  lies  ?  Ib. 


JURY. 

Special  Jury.] — Where  a  notice  of  trial  was  given 
for  the  16th,  and  on  the  flth  a  rule  for  a  special 
jury  was  obtained,  but  not  served  till  the  13th  ;  but, 
owing  to  the  intervention  of  Easter,  no  jury  could 
have  been  struck  bel'ore  the  15th,  if  the  rule  had 
been  served  on  the  day  on  which  it  was  obtained, 
the  Court  refused  to  set  aside  the  rule  for  tin; 
special  jury.  Gurney  v.  Gurney,  3  Don].  &  L. 
734 ;  15  Law  J.,  N.  S.,  Q.  U.,  265— B.  C.— W.ght- 
nian. 

A  cause  having  been  set  down  for  trial  in  Mid- 
dlesex, and  a  rule  obtained  for  a  special  jury,  the 
parties  agreed  that  the  venue  should  be  ch.i 
to  London,  and  the  cause  tried  by  a  special  jury 
there,  and  that  all  costs  occasioned  by  that  ar- 
rangement should  be  costs  in  the  cause.  The 
cause  came  on  tor  trial  in  London,  and  was  re- 
ferred to  arbitration,  the  arbitrator  to  have  tin- 
same  power  to  certify  as  a  judge  at  Nisi  I'nus. 
The  award  was  made  on  tin-  Mil  of  An_'iist;  uiid 
alter  the  first  four  days  of  the  following  term,  tin- 
arbitrator  certified  lor  a  special  jury: — Held,  first, 
that  the  certificate  was  loo  late,  (in  "  \.tmrtuii, 
3  Dowl.  k  L.  4S1;  15  Mec.  i.  \V.  1>6;  15  Law  J., 
N.  S.,  Exch.,  169. 

Held,  secondly,  that  the  successful  party  was 
entitled  to  the  additional  costs  of  the  special  jury, 
occasioned  by  the  change  of  venue  from  Middle- 
sex to  London.  Ib. 

No  rule  for  a  special  jury  can  be  had  before 
issue  joined.  Sayer  \.Ducroix,  16  Law  J.,  y.  B., 
120. 

Where  a  defendant  has  admitted  his  liability  as 
acceptor  of  a  bill,  but  obtained  a  rule  for  a  special 
jury,  the  Court  will  order  the  cause  to  be  tried  in 
its  ordinary  course  if  it  does  not  come  on  at  the 
special  jury  sittings.  De  Vere  v.  Wickers,  11  Jur. 
543 — B.  C. — Coleridge. 

The  subject's  right  to  try  a  case  by  a  special 
jury  is  not  affected  by  any  suggestion  of  the  At- 
torney-General or  Solicitor-General,  without  affi- 
davit that  the  Crown  is  interested  in  the  defend- 
ant's estate,  though  that  suggestion  would  be 
sufficient  to  obtain  a  trial  at  bar.  Dunn  v.  Cox, 
16  M.  &  W.  439. 

A  rule  had  been  granted  for  a  trial  at  bar,  on 
the  6th  December,  1847,  by  a  special  jury  of  the 
county  of  Middlesex;  and  the  venire  facias  and 
distringas  corpora  juratorum  issued  accordingly. 
On  the  day  appointed  for  trial  only  ten  of  the  per- 
sons on  the  special  jury  panel  appearing,  the  cause 
was  adjourned  until  the  next  day,  when  only 
eleven  appeared,  and  the  cause  remained  untried 
for  want  of  a  jury.  The  plaintiff  then  moved  for 
a  writ  of  octo  vel  decem  tales.  The  Court  granted 
the  rule.  Buron  v.  Denman,  12  Jur.  82 — Exch. 

Withdrawing  Juror.}  — If,  at  the  trial  of  a  cause, 
a  juror  be  withdrawn  under  the  advice  of  counsel, 
and  a  second  action  brought  for  the  same  cause, 


the  Court  will  stay  the  proceedings,  notwithstand- 
ing the  belief  of  the  attornies  on  each  side  that 
such  withdrawal  would  not  operate  as  a  termina- 
tion of  the  suit.  Gibbs  v.  Ralph,  14  Mee.  &  W. 
804;  15  Law  J.,  N.  S.,  Exch. 

New  Trial  for  Misconduct  of  Jury.] — See  NEW 
TRIAL. 

Vii-ir.] — The  defendant  being  sued  in  assumpsit, 
for  work  done  by  the  plaintiff  as  a  carpenter  and 
bricklayer,  and  for  bell-hanging,  painting,  and 
papering  done  to  the  defendant's  house,  applied 
to  the  plaintiff  to  appoint  a  shower  on  his  part, 
for  the  purpose  of  a  view  by  the  jurors;  and,  on 
the  plaintiff's  refusal,  obtained  a  side-bar  rule  for 
a  view,  which  contained  the  name  of  the  defend- 
ant's shower  only,  with  blanks  for  the  time  and 
place  of  the  meeting  of  the  jurors: — Held,  by 
Parke,  B.,  that  this  was  not  a  case  for  a  view,  and 
that  the  side-bar  rule  must  be  set  aside.  Stones 
v.  Mcnhem,  17  L.  J.,  Exch.,  215. 

And  semble,  that  the  rule  was  irregular,  in  not 
containing  the  names  of  the  showers,  and  the 
time  and  place  of  the  meeting  of  the  jurors.  Ib. 

Process.]  —  Where  a  cause  had  been  made  a 
remanet,  but  there  was  no  respite  of  the  award 
authorizing  the  issue  of  the  jury  process — Held, 
that  the  Court  would  order  the  error  to  be  amended 
before  the  ensuing  term,  and  proceed  at  once 
with  the  trial.  Ward  v.  Dalton,  2  C.  £;  K.  659— 
Wilde. 


JUSTICE  OF  THE  PEACE. 
Orders.] — The    signature    by    the    adjudicating 
justices    is  an  i    p:irt  of  their  order,  and 

der  cannot  be  considered  as  made  until  it 
has  been  reduced  into  writing  and  signed  by  them. 
Reg.  v.  Flintshire  fuitices"),  In  re  Roden,  App., 
Jones,  Resp..  3  Dowl.  ic  L.  .'>'M\  15  I, aw  .1.,  \.  B., 
M.  C.,  50;  10  Jur.  475— B.  C.— Williams. 

If  any  one  of  the  magistrates  hearing  a  case  at 
sessions  be  interested   in  the  result,  the  court  is 
improperly  constituted,  and  an  order  made  in  the 
•A  ill  be  quashed  on  certiorari.     Reg.  v.  Here- 
ford (Justices),  6  Q.  B.  753. 

It  is  no  answer  to  the  objection,  that  there  was 
a  majority  in  favour  of  the  decision,  without 
reckoning  the  vote  of  the  interested  party;  nor 
that  the  interested  party  withdrew  before  the  de- 
cision, if  he  appear  to  have  joined  in  discussing 
the  matter  with  the  other  magistrates.  Ib. 

It  is  not  necessary  that  an  order  of  justices 
should  be  sealed  with  wax.  An  impression  made 
in  ink  with  a  wooden  block  in  the  usual  place  of 
a  seal  is  sufficient  when  the  document  purports  to 
be  given  under  the  hands  and  seals  of  the  justices, 
and  is  in  fact  signed  and  delivered  by  them.  Reg. 
v.  St.  Paul,  Covent  Garden,  1  Q.  B.232. 

[The  11  4-  12  Viet.  c.  42,  is  the  recent  act  to  fa- 
cilitate the  performance  of  the  duties  of  justices  out 
of  sessions,  within  England  and  Wales,  with,  re- 
spect to  persons  charged  with  indictable  offences. 
The  11  4-  12  Viet.  c.  43,  is  the  act  to  facilitate  their 
duties  out  of  sessions  with  respect  to  summary  con- 
victions and  orders.  And  114-12  Viet.  c.  44,  is 
the  act  for  their  protection  from  vexatious  actions 
for  acts  done  by  them  in  the  execution  of  their 
office.] 

Warrants.] — The  return  to  a  writ  of  habeas 
corpus  stated,  that,  on  the  8th  of  April,  1844,  the 
prisoner  was  committed  by  a  warrant  of  commit- 
ment under  the  hand  and  seal  of  H.  B.,  a  justice} 
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&c.,  dated  the  said  Sth  day  of  April.  The  return  then 
set  out  the  commitment,  reciting  a  conviction  for 
an  offence  against  stat.  3  Geo.  4,  c.  34,  8.  3,  which 
was  bad  on  the  face  of  it,  and  then  went  on  to 
allege,  that  afterwards,  and  whilst  the  prisoner 
vi-  so  in  custody,  the  same  justice  caused  to  be 
delivered  to  the  gaoler  another  warrant  of  com- 
mitment, setting  it  out  at  length,  by  which  it  ap- 
pr  red  that  the  prisoner  was  committed  by  the 
same  justice  on  the  same  day,  and  for  the  same 
offence  : — Held,  that,  the  second  warrant  of  com- 
mitment being  valid,  the  prisoner  was  not  entitled 
to  his  discharge.  Reg.  v.  Richards,  Dav.  &  Man. 
777;  5  Q.  B.  926. 

A  magistrate's  warrant  of  commitment  of  a  per- 
son to  prison,  until  lie  find  sufficient  sureties  to 
keep  the  peace,  is  bad,  if  it  omit  to  specify  the 
time  for  which,  in  default  of  such  sureties,  he  is 
to  be  kept  in  prison.  The  warrant  need  not  men- 
tion the  amount  in  which  the  sureties  are  to  be 
bound.  Prickett  v.  Gratrex,  2  New  Sess. 
429;  15  Law  J.,  N.  S.,  M.  C.,  145;  10  Jur.  ;>M— 
Q.B. 

If  a  warrant  to  enforce  an  adjudication  of  justices 
be  made  by  justices  other  than  those  before  whom 
the  complaint  was  heard  and  determined,  such 
warrant  must  state  the  tact  of  an  adjudication;  and 
it  is  not  sufficient  to  allege,  that,  upon  summons 
before  the  first  justices  to  show  cause  whv  a  rate- 
should  not  be  paid,  the  defendant  appeared,  but 
hath  not  shown  any  sufficient  cause  why  the  .-ame 
should  not  be  paid.  Ex  parte  Ramsden,  1  li.  C. 
Rep.  133;  2  New  Sess.  Cas.  427;  15  Law  J.,  N. 
S.,  M.  C.,  113;  10  Jur.  879— Coleridge. 

A  warrant  of  commitment  for  non-payment  of  a 
poor-rate  should  show  an  adjudication  by  the  same 
justices  before  whom  the  complaint  is  heard.  In 
re  Ramsden,  3  Dowl.  &  L.  748— B.  C. — \Vightinan. 

A  warrant  of  distress  for  poor-rates  was  object- 
ed to  for  reciting  that  the  rate  was  made  on  the 
25th  of  November,  instead  of  the  24th  of  Septem- 
ber, the  former  being,  in  fact,  the  date  of  its  a 
ance  ;  and  also  for  alleging  that  the  refusal  of  the 
plaintiffs  to  pay  the  rate  in  question  had  been 
"duly  proved,"  instead  of  "proved  on  oath:" — 
Held,  that  the  warrant  was  good.  Ormerod  v. 
Chadwick,  2  New  Sess.  Cas.  697— Exch. 

A  justice's  warrant,  committing  a  party  in  de- 
fault of  his  finding  sureties  to  keep  the  peace,  is 
bad,  if  the  commitment  be  for  no  definite  time, 
but  until  he  shall  find  such  sureties  or  be  dis- 
charged by  due  course  of  law.  Prickett  v  Gnz£- 
rex, S  Q.B.  1020. 

An  action  lies  against  the  justice  for  commiting 
on  such  warrant;  and  bona  fides  is  no  defence.  Ib. 

It  is  not  necessary  that  such  warrant  should  fix 
the  amount  in  which  sureties  are  to  be  given.  Ib. 

Convictions.] — A  summary  conviction  is  bad 
which  does  not  show  that  the  evidence  was  given 
in  the  presence  of  the  party  charged.  Ree  v  Tor 
rfo/?,5Q.B.  933;  Dav.  &M.  693. 

The  same  rule  applies  to  warrants  of  commit- 
ment, which  operate  in  themselves  as  convictions  : 
as  a  committal  under  the  Artificers'  Act,  4  Geo.  4', 
c.  34,  s.  3,  of  a  workman  absenting  himself  from 
his  service.  Ib. 

The  17  Geo.  3,  c.  56,  is  repealed  by  the  58  Geo.  3, 
c.  51,  so  far  as  relates  to  the  distribution  of  penal- 

MS-    I"™*  ?°t2r°yd>  2  New  Sess-  Cas-  2515  15 
Mej.fcW.li  15LaWJ.,N.S.,M.C.,57;  10  Jur. 


In  summary  conviction*  by  justices  nf  the  p. 
if  any  discretionary  power  i  •  •  !  in  tin 

irlatue  tn  the  application  of  the  penalty,  tin: 
conviction  should  show    III   what  In.'MliiT  tin  \ 
exercised  it  ;      Imt,     where    tin'    ;ip|ilir:itinM    of    the 
j, malty  is    lived    liy  law  ,    it  I  t!i  it 

they  award   tin;  penalty  I"   '"'   applii  •     law 

directs.     Ib. 

The  offence  created  by  the  17  Geo.  3,  C.  •'•>>,».  10, 
Consist!  in  the  aCCUnd  parly  nut  criviuu,  \\lu-n 

brought  before  •  !  ma- 

tion  of  how  lie  came  h\  ill'  •  d  to 

ha\r  been  purloined  or  rm!ic//.!rd.       /''. 

Therefore,   u  Inn-    :i    ;  ,  :.  ,|    miller 

that  si-l-tUMi,    l!  tn    l>e    III)   objection,   first, 

that  the  con victnili  purported  tn  lie  founded   i>n  the 
••  intiiriiiatnin"  «'t'  A.  H..  and  the  oaths  of  h.n 
certain     other    rredlMe     v\  1 1  uhose     r 

ut;   and,  sccondK,  that  the   warrant  on 
which    the    premises    of    the    defendant    had 
searched   lor  the    MIMM-CI.  d    inati-n.ils   was    /ranted 
on    an   alliilivil   of  A.  If. .in    winch   lie   only. -tali  d 
that  he  had  i  MU-I-   to   -u    j..  ct   that  tl.ere  u  .  re  pur- 
loined or  enihcz/.lcd    materials    on    the  jirenii    - 
the    defendant,   and    did    not    show    t 
ha\e  lieen  committed  within  ihr  jurisdiction  of  the 
justices,     l/i. 

A  conviction    under   the    17  (..  -.10, 

Geo.  3,C.  61,  fol  ha  v  i IIL'  in  JH  arti- 

cles suspected  to  in-  purloined  or  embexiled, 

not  in  the  form  given   l>v   the  si  heduli    to  the 
statute,  and  purported  tn  lie  made  on  the  informa- 
tion   of  the    informer,   and    the    oaths    of  1m, , 
certain    other    .  .      u.,iu.  -s 

were  set  out,  and  concluded  liv  awarding  tin: 
penalty  to  he  paid  as  tin-  law  direct.s  :  —  Held,  fust, 
that  it  wa-  not  :  •  •  •  .  •  t  the  con\  ictum  si 

state,    1,  the    value    of   the    mate.-  ..   to    u  hoin 

they  In  ;t,  that   the   defendant   knew   them 

to  In-  purloined  or  eml,e//lrd  ;    -I,  that  ihr  inf.. 
<>r   wii  ,  u    m    the    pr.  of  tho 

accused;    5,  that   the    accused,   when    In-fore    tint 

d   not   applied   for   time   to   pr" 
the  parties  from  whom  he  receive,!   the 
materials.     1>>. 

Held,  secondly,   that 

awarded.      /  . 

Qun-re,  whether,  \\hi-n  the  riyht  to  remove  con- 
victions by  certioran  is  taken  away  liv  statute,  the 
validity  of  a  conviction  may  he  <, m --iionei!  l>\  mo- 
tion for  a  habeas  corpu«,  founded  <m  allidavits 
which  only  state  tin  i  ..nvu non,  without  tin  com- 
mitment, and  neither  the  commitment  a.self  nor  a 
copy  is  produced.  I',. 

Mat.  9  Geo.  4,  c.  69,  s.  1 ,  pi  VPS  a  summary  con- 
viction if  any  person  "shall  by  night  unlawfully 
enter  or  be  in  any  land,  either  open  or  inclosed, 
with  any  gun,  &c.,  for  the  purpose  of  taking  and 
destroying  game."  A  conviction  set  forth  that  C. 
did  by  night  "  unlawfully  enter  certain  inclosed 
land,  with  a  net,  for  the  purpose  of  taking  game, 
to  wit,  partridges  and  pheasants,  contrary  to  the 
form,"  &c.: — Held,  bad,  for  not  stating  the  intent 
to  be  to  take  game  there.  Fletcher  v.  Caltkrop, 
6  Q.  B.  880. 

The  plaintiff  was  convicted  by  the  defendant,  a 
magistrate,  under  the  7  &  8  Geo.  4,  c.  29,  for 
stealing  an  ash  tree,  the  property  of  M.  The  in- 
formation upon  which  the  conviction  took  place 
was  made  by  one  R.  before  D.,  another  magistrate, 
who  summoned  the  plaintiff.  By  the  conviction, 
the  plaintiff  was  ordered  to  forfeit  and  pay  over 
and  above  the  value  of  the  tree  stolen  the  sum  of 


the   penalty   was   rightly 
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5s.,  and  for  the  value  of  the  tree  Is.,  and  also  to 
pay  II.  4s.  6d.  costs,  to  be  paid  on  or  before  the 
J9th  of  March  next;  and,  in  default  of  payment  of 
the  said  sums,  to  be  imprisoned  in  the  house  of 
correction  at  &c.,  •'  and  there  to  be  kept  to  hard 
labour  for  one  month,  unless  the  said  sums  shall 
be  sooner  paid."     It  was  then  ordered,  that  the 
5s.  should   be  paid  to  the  overseer;  that  the  Is. 
should   be  paid  to  M.,  the  party  aggrieved;   and 
that  the  H.  4s.  6d.  should  be  immediately  paid  to 
R.,  the  complainant.    An  action  for  false  imprison- 
ment having  been  brought  against  the  defendant, 
—  Held,  first,  that  the  conviction  was  not  bad  by 
reason  of  its  not  having  taken   place  upon  the  in- 
formation of  the  party  aggrieved,  nor  from  its  hav- 
ing taken   place  before   a  magistrate  who  did  not 
n  i-.-ive  the  original  information;  and,  lastly,  that 
it  was  not  invalidated  by  the  mode  of  adjudicating 
the    costs.     Tarry   v.    Newman,   New    Sess.  Cas. 
449  ;  15  Law  J.,  N.  S.,  M.  C.,  Exch.,  160. 

Under  the  Convention  Act,  6  &  7  Viet.  c.  75,  for 
committing  and  delivering  up  to  justice,  on  requi- 
sition by  an  agent  of  the  King  of  the  French,  per- 
sons accused  of  certain  crimes  done  in  France,  a 
warrant  to  detain  a  party  so  accused  until  he  shall 
be  discharged  by  due  course  of  law  is  insufficient, 
and  the  party  imprisoned  under  it  is  entitled  to  his 
discharge  on  habeas  corpus.  Ex  partc  Besset,  6  Q. 
B. 4si. 

The  habeas  corpus  for  that  purpose  is  claimable 
at  common  law.  Ib. 


On  habeas  corpus  and  motion  to  discharge  fn>iii 
such  imprisonment  fur  an  offence  committed 
abroad,  the  warrant  being  defective,  the  Court  (as- 
suming that  they  could  look  into  the.  dispositions 
referred  to  by  tne  warrant)  cannot,  on  their  own 
authority,  remand  the  prisoner  as  a  person  charged 
with  the  crime.  Ib. 

It  is  not  necessary,  in  a  conviction  under  the 
39  Geo.  3,  c.  79,  s.  15,  that  the  information  should 
be  in  the  name  of  the  Attorney  or  Solicitor-Gene- 
ral. Reg.  v.  Johnson,  2  New  Sess.  Cas.  170; 
15  Law  J.,  N.  S.,  M.  C.,  7. 

A  conviction  following  the  form  given  in  that 
statute  was  held  sufficient,  though  the  name  of  the 
informer  (to  whom,  by  the  statute,  half  the  penalty 
imposed  is  payable)  nowhere  appeared  therein.  Ib. 

An  information  under  7  &  S  Geo.  4,  c.  29,  s.  39, 
for  stealing  a  growing  ash   tree,  the   property  of 
M.,  was   preferred   by  B.  to   U.,   a  justice  of  the 
"peace,  who  summoned  the  offender.     At  the  time 
and  place  fixed  in  the  summons  he  appeared,  and 
was  convicted  by  another  magistrate,  the  defend- 
ant D.  the  summoning   magistrate   being  present, 
but  not  taking  any  part.     The  conviction  ordered 
the  plaintiff  to  forfeit  and  pay  over  and   above  the 
value  of  the  tree  stolen  the  sum  of  5s.,  and  for  the 
value  of  the   tree   stolen  Is.;  and  also  to  pay  the 
sum  of  I/.  4s.  Qd.  for  costs,  to  be   paid  on  or  be- 
fore the    19th  of  March   next ;  and   in  default  of 
payment  of  the  said  sums,  to  be  imprisoned  in  the 
house  of  correction  at  &c.,  and  there  kept  to  hard 
labour  for  one  month,  unless  the   said  sums  shall 
be  sooner  paid.     It  then  ordered  the  5s.  to  be  paid 
to  the  overseer,  the  Is.  to  M.,  the  party  grieved, 
and  the  II.  4s.  6d.  to   be  immediately  paid  to  B., 
the  complainant.     An  action  of  trespass  and  false 
imprisonment  having  been  brought  against  the  de- 
fendant:— Held,   that   the    conviction   was   good, 
notwithstanding  it  had  not  proceeded  on  the  infor- 
mation of  the   party  aggrieved,  or  been   made  by 
the  magistrate  who  received  the  original  informa- 
tion, and  issued  the  summons  on  which  the  defend- 


ant appeared,  nor  was  it  invalidated  by  the  mode 
of  adjudicating  the  costs.  Tarry  v.  Newman, 
15  M.  &  W.  645. 

Under  sects.  10  and  14  of  stat.  17  Geo.  3,  c.  56, 
for  preventing  frauds,  &c.,  by  persons  employed  in 
the  woollen  and  other  manufactures,  a  party  may 
be  convicted  of  having  in  his  possession  materials 
used  in  such  manufactures,  and  suspected  to  be 
purloined  or  embezzled,  and  of  not  accounting  for 
the  possession,  although  such  goods  have  not  been 
found  concealed  in  his  dwelling-house,  outhouse, 
&c.,  or  in  the  execution  of  a  search  warrant 
granted  under  sect.  10,  the  offence  consisting  in 
the  possession  itself,  not  accounted  tor  as  the 
statute  requires.  Keg.  v.  ll'ilcock,  7  Q.  B.  317. 

Stat.  58  Geo.  3,  c.  51,  describes  by  their  titles 
and  dates  several  acts  relating  to  persons  em- 
ployed in  the  woollen  and  other  manufactures, 
which  acts  it  in  part  repeals.  Among  these  is  an 
act  stated  to  have  been  passed  in  the  13th  Geo.  3, 
but  agreeing  in  title  with  stat.  17  Geo.  3,  c.  56, 
and  with  no  act  passed  in  13th  Geo.  3: — Held, 
that  this  act  might  be  identified  by  the  title  with 
the  act  recited,  and  that  the  legislature  must  be 
deemed  to  have  mistaken  the  date,  and,  therefore, 
that  the  distribution  of  penalties  under  stat.  17 
Geo.  3,  c.  56,  s.  14,  is  now  regulated  by  stat.  58 
Geo.  3,  c.  51,  s.  3.  Ib. 

Stat.  17  Geo.  3,  c.  56,  s.  10,  empowers  two  jus- 
tices on  complaint  to  cause  the  party  charged  to 
be  brought  before   "two  justices,"  who  are  not 
lired   to   be    the  same    two,  and  enacts  that,  it 
such  party  shall  not  L.MVC   a  satisfactory  account  to 
such  justices,  he  shall  be  convicted,  &c.: — Held, 
that  the  conviction  in  such  case  must  state,  as  re- 
quired by  the  subsequent  act  3  Geo.   1,  C.  -3,  s.  2, 
that  the  complaint  u:is  made   to  different  justices 
from   those  who  determined  it,  although   stat.  17 
Geo.  3,  c.  56,  gives  a  general   form  of  conviction 
not  requiring   any   particular   statement  as  to  the 
ices   who  first  heard   or  determined  the  com- 
'plaint.       And    a    conviction    under    this    act    was 
quashed  for  omitting  sucii  statement.     Ib. 

A  certiorari  having  issued  to  the  justices  at 
quarter  sessions  requiring  them  to  return  a  con- 
viction by  A.  and  B.,  two  justices  assigned  to  hear 
and  determine  divers  felonies,  &c.,  of  T.  T.,  on 
the  22d  of  September,  1846,  for  certain  trespasses 
and  contempts  against  7  &  8  Viet.  c.  112;  the 
sessions  returned  the  conviction  which  had  been 
filed,  and  which  appeared  to  have  been  made  by 
A.  and  B.,  two  justices  of  the  borough  of  N.,  for  a 
single  act  of  harbouring  seamen  under  that  sta- 
tute, and  did  not  set  out  the  evidence  on  which 
it  proceeded.  On  November  the  25th,  a  rule  for 
a  concilium  was  obtained,  and  the  case  set  down 
for  argument,  and  the  points  delivered  on  the  16th 
of  January.  On  this  day  a  rule  to  quash  the  cer- 
tiorari, arid  have  the  conviction  taken  off  the  file 
and  returned  to  the  justices  for  the  purpose  of 
amending  it  by  inserting  the  evidence  taken,  was 
obtained.  The  Court  in  its  discretion  discharged 
the  rule.  Reg.  v.  Turk,  11  Jur.  774— Q.  B.;  16 
Law  J.,  M.  C.,  114. 

The  real  conviction  having  been  returned  by 
the  sessions,  the  variance  between  it  and  the 
statement  in  the  certiorari  was  held  to  be  imma- 
terial. Ib. 

Where  a  statute  gives  a  form  of  conviction,  not 
fully  describing  the  offence,  the  conviction,  never- 
theless, must  fully  describe  it;  but  in  the  part 
which  awards  the  penalty,  it  is  sufficient  to  follow 
the  statute  form,  although  the  enacting  part  of  the 
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statute  gives  part  of  the  penalty  to   the  informer 
and  the  form  is  not  so  drawn  as  to   show  who  he 
is.     Reg.  v.  Johnson,  8  Q.  B.  102. 

Where  justices  convicted  a  party,  but  refused  tc 
take  any  steps  to  enforce  the  conviction,  under  an 
idea  that  they  would   thereby  render  themsclve 
liable  to  a  penalty  under  the  Habeas  Corpus  Act 
the  Court  in  its  discretion  refused  a  mandamus  to 
the  justices  to  compel  them  to  issue  a  warrant  o 
commitment  or  of  distress  upon    the   conviction 
Ex parte  Thomas,l6  Law  J.,  M.  C.,  57. 

The  Court  in  its  discretion  refused  to  grant  a 
mandamus  to  justices  to  enforce  a  summary  con- 
viction by  warrant  of  distress  or  commitment.  In 
re  Williams,  2  New  Sess.  Cas.  520— Q.  B. 

The  stat.  9  Geo.  4,  c.  31,  s.  27,  directs,  that  the 
fine  which  may  be  imposed  by  the  < •"n\  i.-!:ng  jus- 
tices for  the  offence  against  tiiat  act  shall  lie  paid 
to  some  one  of  the  overseers  of  the  poor,  or  to 
some  other  officer  of  the  parish,  &c.  in  which  the 
offence  was  committed,  to  be  by  such  overseer  or 
officer  paid  over  to  the  use  of  the  general  rate  of 
the  county  in  which  such  parish,  &c.  shall  be  situ- 
ate: —  Held,  that  a  conviction  under  that  act, 
•which  directed  the  fine  to  "  be  paid  to  the  treasu- 
rer of  the  said  county  of  C.,  in  which  the  said 
offence  was  committed,  to  be  by  him  applied  ac- 
cording to  the  direction  of  the  statute  in  such  case 
made  and  provided,"  was  bad.  Chaddocl;  \.  II "/'/- 
braham,  3  New  Sess.  Cas.  227  ;  12  Jur.  136 ;  17  L. 
J.,  M.  C.,  79— C.  P. 

The  provision  in  the  General  Conviction  Act, 
3  Geo.  4,  c.  23,  s.  2,  that  in  all  cases  where  two 
or  more  justices,  deputy  lieutenants,  or  others,  are 
authorized  to  hear  and  determine  any  complaint, 
one  justice,  &c.  shall  be  competent  to  receive  the 
original  information,  does  not  repeal  provisions  of 
former  statutes,  expressly  requiring  more  than  one 
justice,  &c.  to  receive  an  information.  Reg.  v. 
Griffin,  9  Q.  B.  155. 

Therefore,  a  conviction  on  an  information  laid 
before  a  single  commissioner  of  assessed  t 
(not  being  a  justice  under  stat.  52  Geo.  3,  c.  93, 
sched.  (L),  rule  13),  is  bad.    Ib. 

Where  it  appeared  from  the  affidavits  on  which 
a  rule  nisi  to  set  aside  a  conviction  was  granted, 
that  such  conviction  had  been  obtained  in  pursu- 
ance of  a  conspiracy,  and  these  affidavits  were  un- 
answered, the  Court  of  Queen's  Bench  will  make 
the  rule  absolute,  in  the  exercise  of  its  jurisdiction 
over  all  criminal  proceedings  in  an  interior  court, 
although  the  Court  of  Exchequer  may  have  juris- 
diction by  statute  over  the  subject-matter.  Reg. 
v.  Gillyard,  3  New  Sess.  Cas.  207 ;  12  Jur.  655  • 
17  L.  J.,  M.  C.,  153— Q.  B. 

Where,  therefore,  a  maltster  had  fraudulently 
procured  a  conviction  against  his  workmen,  for 
maliciously  doing  certain  things  prohibited  by  the 
excise  laws,  with  intent  to  injure  their  master,  un- 
der 7  &  8  Geo.  4,  c.  52,  s.  46,  and  had  obtained  a 
certificate  under  that  section,  the  Court  of  Queen's 
Bench  set  aside  the  conviction,  although  the  party 
convicted  was  not  made  a  party  to  the  rule;  and 
although  in  such  case  it  is  expressly  provided  by 
7  &  8  Geo.  4,  c.  53,  s.  79,  that  a  writ  of  certiorari 
may  issue  out  of  the  Court  of  Exchequer.  Ib. 

Actions  against.]  —The  Metropolital  Police  Act, 
2  &  3  Viet.  c.  71,  s.  53,  limits  the  time  of  bring- 
ing an  action  for  anything  done  in  pursuance  of 
that  act  to  three  calendar  months.     Barnett  v  Cox 
2  New  Sess.  Cas.  486— Q.  B. 

By  the  3  &  4  Viet.  c.  84,  s.  6,  any  two  justices 


having  jurisdiction  within  the  Metropolitan  Police 
district  have  all  the  pom  T-.  privileges,  and  duties 
of  a  police  magistrate  : — Held,  that  an  action  fur 
anything  done  by  two  justices  uf  Middlesex,  un- 
der the  latter  act,  inu-t  !.<•  brought  within  three 
months.  V<. 

An  action  against  a  magistrate  for  nil   art 

by   virtue   (if   his   office    I  s-   :,    |, 

v.  Hornby,  2  (.'.ir.  vS.  K.  335 — (  •• 

Therefore,  if  (Mine  the  division  of  ihc  enimty 
of  Lancaster  by  \irtne  i.f  tin  .>  \  -I  \\  ill.  -J.  C.  7  ]". 
S.  4)  the  \eiiur  in  Mich  action  lit-  laid  in  the 

"southern  division"of  that  county,  bal  it  ap 

that  the  cause  of  action  aro*i   m  ii..    ••  northern 

division,"  the  defendant  \\iil  lie  entitled  in  a  ver- 
dict thereof  under  the  -1  .In.  l,i-.  I  Ib. 

Sect.  147  of  Mat.  .'{  Geo.  l.  e.  I  i  ts,  ••  ih.it 
if  Any  action  or  rait  shall  t..-  comm.  ,in-t 

any   persons    tor   anv  tliin<_'    done    n,    put 
this  act,  if  the  mailer  or  thniL'  complained  of  shall 
i   to  have  In-,  n  di. ne  under  the  authoriU   anil 
••utioii  of  this  act,  th.-  (I   find    lor  the 

lefeiidant.''       1,1'M  re,   v,  hether  justices  committing 
:iy  \irtue  of  this  act,  and  sued    in  In 
titled    to    a    verdict,  on    the    ground    only  that    they 
loll'l    tide    believed    tin  lo    be    putlin  • 

let  in  execution  /       Stilmji  \.  ^irrrtlilit-1,  ^  Q  .  I'- 

'  -tat.  .'(  \    I   Viet.  c.  84,  an]  iwo 
ustices  of  the  peace  having  jurisdiction  >Mthn 

netropolitan     : 

lowers,  privilege.-,  nnd  •  'm  h  a  maL'istrale 

)f  the  police  court-,  appointed    und- 

Vict.  c.  7  1  .  h  is.      Tiiere'i.re,  an     -  • 

I|M-  coiintv  i.f  Middb 
party  m. 
47,  must  be  brought   \\.thm    three    month-,  in    pur- 

relt  v.  H    Jur.    1  I-  ; 

6  Law  .1..  M.  (  ..  J7— (t>.  It. 

A.  being  indebted   in   17/.   1  -.,r  |,.,or-r 

pplication  wai  m  ,.  ,inl  ('.,  f 

ery  thai 

and  6-s.   fbl  ML'   in   all    1  >• '  N.. 

•und    in     •  i  MIII.'  ri- 

noied  to   London  .   '  i.-d   their  u  arrant, 

ceiling   the   former    warrant,   and   th.  it  it 

ible  to  !,  •  sum,"  and  com- 

manding   K.,  t  -.I,-   ,,f  s 

lend  A.  arid  take  him  to  I1,  rworth  Gaol,  th.  r.  to 
eniain,  without  bail  «,r  mainprise.  till  he  -hould 
Jay  the  said  sum.  This  warrai.i  '  ly 

he  Lord  Mayor,  and  A.  he.mi:  thereupon  t  ikeu  by 
£.  in  London,  waa  detained  till  I.e  paid  the  said 
urn  of  KS/.  5s.  6d.  While  he  was  in  CUStodj  .  the 
;lerk  of  his  attorncv  .  of  the.  war- 

ant,  and,  after  some  demur,  he  obta.ued  it.  After 
he  discharge  of  A.,  the  clerk  -n  K.  a 

ormal  written  demand  for  a  -  tin-    warrant, 

vhich  was  signed  by  tin-  attoriiey  of  A.,  but  no 
opy  was  given.  In  an  action  of  trespass  against 
B.,  D.,  and  V..  jointly —  Held,  first,  that  the  war- 
ant  was  bad  in  respect  of  ;-;  and 
herefore,  bad  in  toto,  bejng  indixisible.  Clark  v. 
roods,  3  New  Sess.  Cas.  253;  17  L.  J.,  M.  C., 
89 — Exch. 

Held,  secondly,  that  B.  and  D.  were  liable  on  it 
Her  it  was  backed,  the  act  of  backing  being  purely 
ministerial.    Ib. 

Held,  thirdly,  that  the  damages  could   not  be 
iduced  to  the   amount  of  the  costs  merely,  but 
hat  the  plaintiff  was  entitled  to  recover  the  rate, 
vhich,  though  a  just  debt,  had  been  extorted  from 
an  by  illegal  means.    Ib. 
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Held,  fourthly,  that  the  formal  written  demand 
must  be  complied  with,  though  a  copy  may  nave 
been  previously  given  on  a  parol  demand  by  the 
clerk  of  the  plaintiff's  attorney.  lb. 

Held,  fifthly,  that  a  demand  si-nod  by  the  plain- 
tiff, his  attorney  or  agent,  and   served  or  1 
any  other  person,  is  a  good  demand,  within  the 
24  Geo.  2,  c.  44,  s.  6.    Ib. 

Notice  of  Action  to.]  —See  ACTION. 

Jurisdiction  in  Sessions.]— See  SESSIONS. 

In  other  Matters.]  —See  those  Titles. 

LACHES. 

The  doctrine  of  laches  does  not  apply  to  a  bill 
for  the  specific  performance  of  an  agreement  lor  a 
lease  winch  is  in  point  of  fact  executed,  both  par- 

•-om  the  time  of  the  contract,  in  post* 
sion  of  the  benefits  thereby  given  them.     Clarke  v. 
1  Jones  >.V  Lat 


l.ANIiLORD  AM)  TENANT. 
Aer  ,,r  Leases.]—  Whether  an  instrument 

is  to  operate  as  a  lease  or  an  agreement  depends 
upon  the  .mention  t..  be  collected  from  the  instru- 
ment, and    from    the    nature   and    Condition  ol    the 
ct-matter,  without  reference  to  extrinsic  cir- 
tances  or  >u;.-.-.|iient  acts.     Doe  d.  Morgan 
V.  l'ixi-,-11.  1  Man.  cV  (i.   !»SO. 

Bv  a  memorandum,  made  on  the  2d  <.f  lYhruarv, 
\    agreed  to  let    and    grant  a   lease    to    B.  ol 

coal,  iron-mine,  stone,  and    Si  under  ce 

tain  lands.   :,t  certain  specified   i  •  '"r 

t,.,-m  of  seventj  years;  and  it  was  provided,  t 
,,,, -i,  roj  would  amount  to  601.  a-yei 

,1,1  l,,.  worked  or  paid  for  dunn-  the  term,  tl 
r«.iit  to  commence  in  a  year  from  the  time  a  pit 
was  simk.  with    power   to  work    the   minerals   and 
to  deposit    rubbish,  and   make  a  wharl.  as   usually 

i  i  ~f*»  .       ...1   ,,-  ,1-iTnr.-      rind   :i  <  OT;iMt*'(l 


IO  oeputii*    ruuuioiij  -i  - 

granted  in  leases  ofa  similar  nature,  and  as  trrante 
7,\   (  .:  and  t..  abandon  and  .put  the  same.  H  at  an] 
time  durii.L'  the  term  B.  should  think  tit,  on  giMn- 
six  months'  notic.   ;  to  commence  sinking  a  pit  be- 
fore the'   2  Hi.  of  June;  and   A.  engaged   that  he 
),-„!  not  encumbered  such  estate  ;  the  lease  to  con- 
tain tin-  us. nil  covenants  and  as  entered  intobj  (  ., 
and   V   engaged  to  sign  a  lease  upon  the  said  terms 
as  soon  as  it  could  be  prepared :— Held,  that  this 

.„„  ,   lease,  but  an  agreement  fora  demise   M, 
lutnro.    Doed.  Morgan  v.  I'owell,  i  Man.  kG.8 

Certain   copyhold   property  having  been  devised 
to  the  poor  of  the  parish  of  W.,  upon  certain  trusts, 
p  was  admitted  tenant  in  trust ;  and,  subsequently, 
a  memorandum,  between  G.,  agent  for  the  church- 
wardens of  the  parish  of  the   one   part,  and  F.  Ot 
the    other  part,   was   entered   into,    by    which  G. 
azreed,  provided  a  license  could  be  obtained  from 
the   lord,  and  upon  F.  putting  the  premises  into 
repair,  that  the   churchwardens   should   grant,  or 
procure  to  begranted,  a  lease  for  twenty-one  years, 
at  a  certain  rent,  to  contain  the  usual  covenants  ; 
and,    until    such    lease    was    executed,    the    rent 
should   be  recoverable  by  distress,   in   the  same 
manner  as  if  the  lease  had  been  executed  :— Held, 
that  this  was  not  a  lease,  but  an  agreement  merely. 
Doe  d.  Bailey  v.  Foster,  15  Law  J.,  X.  S.,  C.  P., 
263. 

An  instrument  under  seal,  whereby  A.  (tenant 
for  life  with  a  leasing  power)  "  sets"  to  B.  certain 
lands  for  the  term  of  one  life,  (not  naming  the  cestui 
que  vie),  lease  to  be  perfected  at  the  request  ot 
A.  and  the  cost  of  B.,  with  the  usual  clauses  be- 
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tween    landlord    and    tenant,   and   on   which  was 
indorsed  a  memorandum,  stating  the  name  of  t 
cestui  i|ue   vie,  is  not  an  actual  demise,  but  only 
an  agreement  for  a  lease.    Clarke  v.  Moore,  1  Joues 
&  Lat.  723. 

Agreement  entered  into  on  the  28th  day  of  Oc- 
tobe'r,  1843,  between  M.  D.  and  T.,  and  signed  by 
them,  that,  whereas  M.  held  and  rented,  under  D., 
a  messuage,  at  the  rent  of  25f.  per  year,  payable 
quarterly;  and  that,  whereas  M.  had  agreed  with 
T    to  underlet  the  messuage   from  Monday  next, 
at  and  after  the    rent  of  20/.  per  year,  until  the 
•'1th    dav  of  June   next,  at  which  time   D.  agrees 
to  exonerate  M.  from  his  tenancy,  on  his  paying 
all  rent  up  to  the  said  24th  of  June,  and  to  accept 
T    as  tenant  from  that  period  :   now,  therefore,  M. 
agrees  to  let,  and  T.  agrees  to  take,  the  messuage, 
fee.,  (and  to  do  certain  repairs);  and  T.  agrees 
take  of  D.  the  messuage  from  the  said  24th  day  of 
June   next ;  and  D.  agrees  to   release  and  exone- 
rate M.  from   tus  tenancy  on  and  Irom  the   said 
•Mth  of  June  next,  on  his  paying  up  all  rent  due 
to  that  time  :— Held,  that  this  instrument  amounted 
to  a  lease  as  regarded  both  T.  and  D.     Tarte  v. 
ixirlnj,  ir>  Law  J.,  N.  S.,  Exch.,  326. 

Vfter  T.  had  been  let  into  possession  by  M., 
and  before  the  expiration  of  bis  tenancy  to  M., 
he  contracted  with  D.  for  the  purchase  of  the 
messuage:— Held,  that  such  contract  did  not :  at- 
„.  above  lease,  and  that,  after  the  24th  of 
.1, ,,,,.,  T.  became  a  \early  tenant  to  D.  U>. 

pie  ,  to  a  ,!.  duration  in  trespass  quare  clausum 
M.t.d  that  B.  was  seised  in  fee  ot  the  locus 
,„  quo.  and  that  plaintiff  held  it  of  him  as  tenant 
,V,,m  year  t.,  year,  upon  terms  that  B.  or  his  in- 
coming tenant,  at  any  time  after  a  certain  day, 
when  plaintiff  should  have  received  notice  to  quit, 
should  have  liberty  to  enter  an.l  plough  the  arable 
|;l,,,l  |,,.|,1  by  plaintiff.  Aver nt  ol  notice 

quit:  tint  B.  agreed  to  let,  and  defendant  agreed 

to  take,  the  premises  as  tenant  from  year  to  year 
..i  _<t*.  ,i ,,,ir:iii.ni  of  nlaintitrs  tenancy; 


10   MM',    ill'  - 

from  and  after  the  expiration  of  plaintiff's  tenancy, 
a,,,!  that  defendant  thereupon  became  the  in-coming 

tenant    and  entered  after  the  certain  day  to  plough 
ad .     He  plication,  admitting  the  seism  in  lee, 
juria:— He!d,  first,  that  the  plea  was  good 
upon  general  demurrer,  inasmuch  as  enough  ap- 
peared   to  warrant  the   allegation  that  defendant 
be  in-coming  tenant,  which  might  have  been 
Milner  v.   Myers,   lo  Law  J.,  H.   H.j 

Q.  B.,  1"'S;    10  Jur.  472. 
Held,  secondly,  that  the  plea  justified  under  a- 


II'  :<i,  Bevuiiuij,  i"u         ~  r"      •'         i    •      -a-          j 
authority  or  power   derived    from   plaintrB,    am 
therefore,  that  the  replication  was  bad.    lb. 

\Vh.le  the  7  &  8  Viet.  c.  76  was  in  force,  A.  and 
B  entered  into  a  written  agreement,  not  under 
seal  that  A.  should  let  and  B.  should  take  pre- 
mises from  a  certain  day  for  the  monthly  rent  o. 
Srty-sis  shillings,  to  be  paid  every  four  weeks: 
-Told,  that  the  4th  section  of  that  statute  pre- 
vented this  document  from  taking  effect .**  a  lease. 
Burton  v.  Reel-ell,  16  M.  &  W.  307;  11  Jur.  tl, 
16  Law  J.,  Exch.,  85. 

Sed  semble,  that  had  it  not  been  for  that  section 
this  would  have  been  a  lease  requiring  a  II.  IDS. 
stamp,  under  the  55  Geo.  3.  c.  1S4. 

Plaintiff  being  lessee  of  premises  from  * 
the  13th  December,  let  them  by  paro     o  defendant 
Si   the  latter  day,  reserving  a  weekly  rent:   the 
parties  intended  to  create  the  relation  of  landlord 
and  tenant,  and  to  pass  the  interest  by  lease 
fendant  occup.ed  and  paid  rent  till  June    and  then 
gave  a  week's  notice  to  quit,  and,  at  the  expira- 
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tion  thereof,  left  the  premises.  In  assumpsit  for 
use  and  occupation  to  recover  subsequent  rent  : — 
Held,  that  this  might  operate  as  a  lease,  though  it 
passed  all  the  lessor's  interest,  notwithstanding 
stat.  8  &  9  Viet.  c.  106,  and,  therefore,  plaintiff 
was  entitled  to  recover.  Pollock  v.  Stacey,  11  Jur. 
267;  16  Law  J.,  Q.  B.,  133. 

In  an  action  by  A.  against  B.  for  rent  on  a  de- 
mise from  quarter  to  quarter,  with  the  rent  payable 
one  quarter  in  advance,  defendant  pleaded  a  denial 
of  the  demise,  a  notice  to  quit,  and  a  surrender 
by  operation  of  law.  A  written  agreement  for 
this  quarterly  letting,  made  while  the  stat.  7  &  8 
Viet.  c.  76,  s.  4,  was  in  force,  was  put  in,  which 
was  signed  by  B.,  but  not  by  A.: — Held,  that  this 
was  evidence  of  a  parol  demise  by  A.,  and  that  it 
was  put  an  end  to  by  a  paro]  notice  to  quit.  Bird 
v.  Defonville,  2  Car."&  K.  415— Erie. 

Agreement,  in  substance,  as  follows : — "  Pro- 
posals for  letting  the  M.  and  G.  farms  in  H. — 
quantity,  130  acres — term,  12  years  determinate," 
&c.  "  Rent,  162/.  To  farm  the  arable  land  upon 
the  four-course  system,"  &c.  "  Ail  other  cove- 
nants, except  as  above  altered,  contained  in  a  draft 
lease  dated  December  1st,  1824,  granted  by  W.P. 
to  J.  W."— "June  3d,  1835.  Agreed  to  the  above 
rent,  provided  the  house  and  buildings  are  put  into 
tenantable  repair  on  a  plan  to  be  mutually  deter- 
mined upon  and  finally  settled  within  one  month 
from  the  above  date."  Signed  by  the  landlord 
and  the  party  intending  to  take  : — Held  not  a  pre- 
sent demise,  because  the  terms  were  to  take  effect 
only  upon  the  performance  of  a  condition,  and  it 
was  not  ascertained  when  the  tenancy  was  to  com- 
mence. Doe  d.  Wood  v.  Clarke,  7  Q.  B.  211. 

On  the  28th  October,  1843,  the  plaintiff,  the  de- 
fendant, and  M.,   entered  into   an  agreement,  by 
which,  after  reciting  (hat  M.  was  tenant  to  defend- 
ant of  a  house  at  a  rent  of  251.  a  year,  and  had 
agreed  to  let  it  to  plaintiff  at  a  rent  of  20Z.  a  year 
from  24th  June,   1844,  at  which  time  defendant 
agreed  to   exonerate  M.  from  his  tenancy  on  his 
paying  all  rent  up  to  that  day,  and  to  accept  plain- 
ff  as  tenant  from  that  period,  at  the  said  rent  of 
Ql.  a  year,  M.  agreed  to  let  and  plaintiff  to  take 
the  house  from  the  date  of  the  agreement  of  the 
24th  June  then  next,  at  the  rent  of  20/.  a  year,  and 
M.  agreed  to  find  all  materials  except  lath,  to  put 
up  a  partition  wall,  &c.,  plaintiff  findino-  lath  and 
labour.     And  plaintiff  agreed  to  take  the  house  of 
ilendant  from  the  24th  June,  at  the  rent  of  20/  a 
year,  and  to  give  or  take  six  months'  notice  to  quit 
the   premises,  and  defendant  agreed  to  exonerate 
M.  from  his, tenancy  on  the  said  24th  June,  on  his 
piymg  up  all  rent  due  to  that  time.     Immediately 
liter  the  execution  of  this  agreement  M.  let  plain- 
mto  possession  of  the  premises.  On  4th  March 
fendant  agreed  to  sell  the  house  to  plaintiff,  but 
i  agreement  was  not  carried  into  effect:— Held 
•st,  that  the  instrument  of  28th  October    ]84s' 
amounted  to  a  lease  of  the  premises  by  defendant 

Held,  secondly,  that  it  was  not  affected  by  the 
t  agreement  for  the  sale  of  the  premises. 

By  a  memorandum  of  agreement  dated  the  23d 

,  made  between  A,  as  agent  for  and  on 

Ml  the  churchwardens  of  the  parish  of  St 

t  naming  them),  of  the  one  part,  and  B   of 

r  part,  ,t  was  agreed  (provided  a  license 

"l>t;nned  from  the  lord  of  the  manor    and 

J.  putting  the  premises  into  repair)  that  the 


churchwardens  should  grant  a  lease  to  B.  for 
twenty-one  years  from  Midsummer-day  then  next, 
under  the  clear  yearly  rent  of  30/.,  such  lease  to 
contain  covenants  for  payment  of  rent  and  taxes, 
and  to  repair,  insure,  not  to  commit  waste,  &c., 
and  all  other  usual  and  proper  covenants,  &c.;  and 
B.  agreed  to  accept  such  lease,  and  execute  a 
counterpart,  &c.,  and  that  until  such  lease  and 
counterpart  should  be  granted,  the  said  yearly  rent 
should  be  payable  and  recoverable  by  distress  or 
otherwise,  in  like  manner  as  if  such  lease  and 
counterpart  had  been  executed: — Held,  that  this 
instrument  was  properly  stamped  as  an  agreement. 
Doe  d.  Bailey  v.  Foster,  3  C.  B.  215. 

Semble,  that  the  tenancy  thereby  created  was  a 
tenancy  from  year  to  year.     Ib. 

By  an  instrument  in  writing  not  under  seal,  re- 
citing that  T.  D.  had  purchased  a  piece  of  ground 
with  four  messuages  built  thereon,  in  one  of  which 
the  plaintiff  resided,  it  was  agreed  that  the  plaintiff 
should  continue  to  reside  therein  during  the  residue 
of  T.  D.'s  interest  therein,  provided  the  plaintiff 
should  so  long  live,  at  the  annual  rent  of  one 
shilling;  and  in  the  event  of  his  dying  during  the 
continuance  of  the  term,  his  widow  should  reside 
therein  on  the  same  terms,  and  T.  D.  further  agreed 
to  assign  all  his  interest  in  the  premises  so  pur- 
chased to  the  plaintiff  on  payment  within  seven 
years  of  140/.,  together  with  all  expenses  : — Held, 
that  the  instrument  required  an  agreement  stamp 
as  well  as  a  lease  stamp.  Lovelock  v.  Frankland, 
16  Law  J.,  Q.  B.,  182 ;  11  Jur.  1035. 

Agreement  dated  April  14th,  1804,  not  under 
seal,  between  M.  and  N.,  that  N.  shall  rent  of  M. 
the  ferry  called  D.  for  6/.  6s.  per  annum,  to  be  paid 
half  yearly,  for  which  N.  is  to  have  the  sole  use  of 
the  ferry  and  whatever  profit  may  accrue  from  it  for 
the  time  he  holds  the  same.  "  Be  it  also  remem- 
bered, that  N.  has  this  day  bought  of  M.  the  great 
ferryboat  for  20/.,  of  which  51.  shall  be  paid,"&c., 
by  instalments  of  51.,  to  be  paid  yearly  on  April 
6th,  the  first  in  1805  :— Held,  first,  that  the  instru- 
ment purporting  to  convey  an  incorporeal  here- 
ditament was  not  a  lease,  because  not  under  seal, 
and  therefore  did  not  require  a  lease  stamp.  May- 
field  v.  Robinson,  7  Q.  B.  486. 

Held,  secondly,  that,  as  an  agreement  for  a 
lease,  it  was  not  subjected  to  duty  by  the  clause 
of  stat.  55  Geo.  3,  c.  184,  sched.  tit.  "Agree- 
ment," exempting  agreements  for  leases  under 
the  yearly  rent  of  51.,  for  that  a  duty  could  not 
be  imposed  by  implication  from  this  exempting 
clause.  Ib. 

Held,  thirdly,  that,  if  the  rent  only  were  con- 
sidered, the  subject-matter  of  the  agreement  was 
not  of  the  value  of  20/.,  and  therefore  no  stamp 
was  necessary.  Ib. 

Held,  fourthly,  that  the  price  of  the  boat  could 
t  be  taken  into  consideration,  the  agreement  as 
that  not  being  ancillary  to  the   contract  for  let- 
ting, but  being  a  distinct  and  separate  memoran- 
dum of  a  bygone  purchase  of  goods,  and  in  itself 
subject  to  no  stamp  duty.     Ib. 

What  are  usual  Covenants.]— A.  agreed  to  let, 

•lA  '  a  piece   of  land'  with  liberty  to 

thereon  such  warehouses,  glasshouses,  kilns, 
houses  for  workmen,  and  other  erections  neces: 
sary  tor  carrying  on  the  business  of  a  glass  manu- 
factory as  he  should  think  fit,  for  sixtf-one  years, 

to  b,,CM          ''"I5  and  B"  a^reed  to  Pay  t^  ™t 
build  ,n  a  substantial  manner,  and  not  to  use 
the  premises  for  any  other  purpose  than  a  glass 
manufactory  during  the  term.    A  lease  and  coun- 
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terpart  to  be  executed  in  conformity  with  the 
agreement,  in  which  should  be  inserted  all  usual 
covenants  : — Held,  that  this  agreement  did  not 
warrant  the  insertion  in  the  lease  of  an  affirmative 
covenant  by  the  lessee  that  he  would  carry  on 
the  business  of  a  glass  manufactory  on  the  de- 
mised premises  during  the  term.  Doe  d.  Bute 
(Marquis)  v.  Guest,  15  Mee.  &  W.  160. 

Under  a  power  to  make  leases  for  years,  deter- 
minable  on  lives,  of  premises  usually  so  leased, 
reserving  the  usual  rents  and  heriots,  and  so  as 
there  should  be  contained  usual  and  reasonable 
covenants,  a  lease  was  granted  in  1831.  This 
lease  contained  a  covenant  to  do  suit  and  service 
at  the  courts  of  the  manor  of  W.,  but  no  covenant 
to  pay  fines,  &c.  In  what  was  taken  as  the  pat- 
tern lease,  executed  in  1749,  there  was  a  covenant 
to  pay  fines,  Sec.,  as  well  as  to  do  suit  and  service. 
It  appeared,  that,  from  a  date  prior  to  1749,  there 
had  been  no  courts  baron  or  customary  courts 
held  for  the  manor,  and  no  evidence  was  given  of 
the  existence  of  any  freehold  or  copyhold  tenants  : 
— Held,  that  the  covenant  to  pay  fines,  &c.,  was 
not  a  usual  or  reasonable  covenant,  the  omission 
of  which  avoided  the  lease.  Doe  d.  Egremont 
(Earl)  v.  Williams,  12  Jur.  455;  17  L.  J.,  Q. 
B.,  154. 

Contract  of  Tenancy.}  — Where  a  contract  was 
made  by  plaintiff  and  one  H.,  that  H.  should  build 
certain  houses  on  plaintiff's  land  and  procure 
tenants  for  the  same  at  a  given  rate,  and  himself 
pay  the  rent  till  he  so  procured  tenants  from  the 
Michaelmas  then  next  ensuing, — Held,  that, 
under  the  contract,  no  tenancy  was  created  be- 
tween plaintiff  and  H.  Taylor  v.  Jackson,  2  Car. 
&  K.  22— Erie. 

Avowry  stated  a  demise  for  two  years,  ending 
on  the  29th  of  September,  1842.  On  the  trial  an 
attornment  in  writing,  dated  the  14th  of  October, 
1842,  was  given  in  evidence,  by  which  plaintiff 
and  others  attorned  tenants  to  defendant  for  such 
parts  of  the  premises  as  were  in  their  respective 
occupation,  and  agreed  to  pay  the  rent  set  op- 
posite to  their  respective  names.  Opposite  de- 
fendant's name  was  written,  "rent  55/.,  from 
Michaelmas,  1840:" — Held,  that  the  avowry  was 
supported  by  the  evidence.  Gladman  v.  Plumer, 
15  Law  J.,  N.  S.,  Q.  B.,  79;  10  Jur.  109. 

Declaration  in  assumpsit  stated,  that  the  de- 
fendant had  become  and  was  tenant  to  the  plain- 
tiff of  certain  rooms,  on  the  terms  that  the  de- 
fendant should  not  allow  any  nails  to  be  driven 
into  the  walls,  and  that,  if  any  damage  should 
arise  from  so  doing,  he  would  pay  the  costs  of  re- 
pairing the  same  on  vacating  the  apartments ;  and 
that,  in  consideration  thereof,  the  defendant  pro- 
mised the  plaintiff  to  use  the  rooms  in  a  tenant-like 
manner,  and  not  to  allow  any  nails  to  be  driven 
into  the  walls,  &c.  The  declaration  then  averred, 
that  the  defendant  quitted  possession  of  the  rooms, 
and  alleged  as  a  breach,  that  he  did  not  use  the 
rooms  in  a  tenant-like  manner,  but,  on  the  con- 
trary thereof,  pulled  down  bells,  and  broke  chim- 
ney pieces  and  stoves,  and  drove  nails  into  the 
walls,  and,  although  the  costs  of  repairing  the 
injuries  of  the  walls  amounted  to  ISO/.,  he  had  not 
paid  that  sum,  or  any  part  thereof,  to  the  plain- 
tiff:— Held,  on  general  demurrer,  that  this  decla- 
ration showed  a  sufficient  consideration  for  the 
defendant's  promise,  by  alleging  that  he  had  be- 
come tenant  on  the  terms  of  the  special  agree- 
ment, and  that  it  was  not  necessary  to  allege  that 
he  became  tenant  to  the  plaintiff  at  his  the  plain- 
tiff's request.  Dietrichsen  v.  Giubilei,  14  Mee. 


&  W.  845  ;  3  Dowl.  &  L.  292  :   15  Law  J.,  N.  S., 
Exch.,  73. 

Held,  secondly,  that  the  breach  was  sufficient, 
although  it  was  not  alleged  that  the  bells,  stoves, 
&c.,  were  the  property  of  the  plaintiff.  Ib. 

Held,  thirdly,  that  there  was  no  variance  be- 
tween the  promise  and  the  breach,  by  reason  of 
the  promise  being,  that  the  defendant  should  pay 
the  cost  of  the  repairs  generally,  and  the  breach 
that  he  did  not  pay  them  to  the  plaintiff.  Ib. 

A  plea  to  this  count  stated,  that,  after  making 
of  the  promise,  so  far  as  related  to  the  driving  of 
the  nails,  the  defendant  paid  the  costs  of  the  re- 
pairing the  injuries  occasioned  thereby: — Held, 
bad,  as  answering  only  a  part  of  the  count.  Ib. 

Another  count  of  the  declaration  was  framed 
upon  a  promise,  that,  in  consideration  of  the  plain- 
tiff permitting  a  brass  plate  to  be  fixed  on  the  outer 
door  of  the  house,  the  defendant  would  cause  a 
new  outer  door  to  be  made  and  fixed  up  in  the 
entrance  of  the  house  on  the  expiration  of  the 
tenancy.  To  this  count  the  defendant  pleaded, 
that  he  was  ready  and  willing,  and  tendered  and 
offered  to  the  plaintiff',  to  cause  a  new  door  to  be 
made,  &c.,  which  offer  the  plaintiff  refused  to 
accept,  and  prevented  the  defendant  from  causing 
it  to  be  made  and  fixed  up,  and  refused  to  allow 
him  to  enter  into  the  house  for  that  purpose ;  and 
the  plaintiff  wholly  declined  and  disavowed,  and 
discharged  the  defendant  from  carrying  the  said 
agreement  and  promise  into  effect: — Held,  bad, 
for  duplicity.  ]b. 

Plaintiff  agreed  to  let  to,  and  defendant  agreed 
to  take  the  second  floor  in  a  house,  to  hold  from 
the  25th  March,  1844,  for  a  twelvemonth  certain, 
and  thence  for  the  continuance  of  the  term  of 
plaintiff's  interest  in  the  premises,  until  deter- 
mined by  a  six  months'  notice  from  defendant,  ex- 
piring at  any  quarter  of  a  year,  at  the  rent  of  120/. 
a  year : — Held,  that,  after  the  expiration  of  the 
first  twelvemonth,  the  rent  continued  to  be  paya- 
ble yearly.  Collett  v.  Curling,  11  Jur.  890;  16 
Law  J.,  Q.  B.,  390. 

Where  the  only  evidence  of  the  terms  on  which 
a  furnished  house  was  taken,  was  the  following 
receipt  put  in  by  the  landlord: — "Received  from 
C.  1267.  for  rent  of  furnished  house,  from  the  8th 
May  to  the  1st  August,  1846  :" —  Held,  that  the 
jury  might  properly  infer  that  the  tenancy  was 
weekly.  Towne  v.  Campbell,  16  Law  J.,  C.  P 
104. 

Quaere,  whether,  in  the  absence  of  any  other 
evidence  of  the  contract,  a  notice  to  quit  from  the 
tenant  was  necessary.  Ib. 

The  only  evidence  of  the  terms  on  which  apart- 
ments were  hired  consisted  of  the  following  re- 
ceipt: "Received  of  P.  L.  C.  one  hundred  and 
twenty-six  pounds,  for  rent  of  furnished  house  from 
the  8th  of  May  to  the  1st  of  August  instant,"  and  a 
correspondence  about  the  return  of  the  money  : — 
Held,  that  the  jury  were  warranted  in  inferring  that 
the  hiring  was  weekly,  and  not  quarterly.  Towne 
v.  Campbell,  3  C.  B.  921. 

Serable,  per  Coltman,  J.,  that,  if  the  hiring  had 
been  quarterly,  a  quarter's  notice  would  have  been, 
necessary.  Ib. 

Quiet  Enjoyment.] — The  defendant  agreed  to 
let  to  the  plaintiff  a  house  and  premises,  subject  to 
the  same  conditions  as  were  mentioned  in  a  memo- 
randum to  him  from  one  F.,  at  a  certain  rent,  for 
the  term  of  a  certain  number  of  years;  and  it  was 
also  agreed,  that,  if  F.  was  willing  to  accept  the 
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plaintiff  as  a  tenant  instead  of  the  defendant,  the 
plaintiff  was  willing  to  take  the  remainder  of  the 
lease  from  F.,  and  to  become  his  tenant.  The 
defendant's  interest  was  derived  through  F.,  and 
F.  was  tenant  to  one  D.  The  plaintiff,  having 
been  evicted  by  D.,  brought  an  action  on  the  above 
agreement,  alleging  a  breach  of  a  promise  by  the 
defendant  for  quiet  enjoyment: — Held,  that  the 
agreement  was  only  for  a  conditional  term,  anc 
that,  without  seeing  what  the  conditions  were,  the 
Court  could  not  imply  from  the  agreement  a  pro- 
mise for  quiet  enjoyment.  Messent  v.  Reynolds, 
15  LawJ.,N.  S.,  C.  P.,  226;  10  Jur.  550. 

The  promise,  if  implied,  would  have  lasted  only 
as  long  as  the  defendant's  interest  in  the  premises 
continued.  Ib. 

Lessor  covenants  for  quiet  enjoyment,  and  de- 
vises his  real  estate,  subject  to  the  payment  of  his 
debts.  After  his  death  the  lessees  are  evicted, 
and  recover  damages  against  the  executors  of  the 
lessor: — Held,  (the  personal  estate  being  insol- 
vent), that  the  damages  constituted  a  debt  re- 
coverable under  the  charge  in  the  will  against  the 
real  estate  in  the  hands  of  the  devisees.  Morse 
v.  Tucker,  10  Jur.  173— V.  C.  W. 

Held,  also,  that  the  lessees  were  entitled  to  in- 
terest upon  the  amount  of  damages,  and  costs 
from  the  time  when  they  were  ascertained  as 
against  the  devisees.  Ib. 

In  1841,  B.  agreed  to  let  to  A.  for  eight  years  and 
a  quarter  certain  premises,  "  subject  to  the  same 
conditions  as  were  mentioned  in  the  memorandum 
under  which  B.  held  of  C.;"  and  it  was  further 
agreed,  that,  "if  C.  was  willing  to  accept  A.  as 
tenant  instead  of  B.,  A.  was  willing  to  take  the 
remainder  of  the  lease  or  memorandum  from  C., 
and  become  his  tenant."  It  appeared  that  C.  was' 
tenant  to  D.,  and  that  C.'s  term  expiring  at  Christ- 
mas, 1844,  D.  brought  ejectment  and  turned  A. 
out  on  the  7th  February,  1845.  In  an  action  by 
A.  against  B.  for  this  eviction,  the  declaration, 
after  setting  out  the  agreement  and  mutual  pro- 
mises, alleged  that  B.  undertook  and  promised  A. 
that  he  should  and  might  "quietly  use,  occupy', 
and  enjoy  the  premises  for  the  term  for  which  B! 

had  so  agreed  to  let  them  as   aforesaid  :" Held 

that  no  such  promise  could  be  implied  from  the' 
contract  set  out  in  the  declaration,  the  contract  be- 
ing subject  to  conditions,  the  nature  of  which 
were  not  disclosed.  Messent  v.  Reynolds,  3  C.  B. 
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M.,  and  the  survivor  of  them  : — Held,  that  a  30s. 
stamp  was  sufficient.  Worthington  v.  Warrin"-- 
ton,  17  L.  J.,  C.  P.,  117. 

Held,  also,  that,  by  the  agreement,  A.  was 
bound  to  make  out  a  title  to  the  premises  for  the 
lives  of  A.  and  M.,  and  the  survivor  of  them.  Ib. 

By  writing  not  under  seal,  reciting  that  D.  had 
purchased  for  the  residue  of  a  term  four  mes- 
suages, in  one  of  which  the  plaintiff  resided,  it 
was  agreed  that  plaintiff  should  continue  to  reside 
in  that  messuage  during  the  residue  of  D.'s  in- 
terest, if  plaintiff  should  so  long  live,  at  the 
yearly  rent  of  Is.,  and  D.  further  agreed  to  assign 
all  his  interest  in  the  said  premises  purchased  by 
D.  as  aforesaid  to  plaintiff  on  payment  of  1407. 
within  a  stated  period  : — Held,  first,  that  this  was 
a  lease.  Lovelock  v.  Franklyn,  8  Q.  B.  371. 

Held,  secondly,  that  it  was  also  an  agreement, 
and  required  an  agreement  as  well  as  a  lease 
stamp,  inasmuch  as  the  lease  and  the  agreement 
comprehended  distinct  subject-matters.  Ib. 

Assignment  of  Leases.] — A  lessee,  who  had  un- 
derlet to  plaintiff,  demised  by  deed  to  defendant 
all  his  term,  wanting  one  day:— Held,  that  de- 
fendant was  an  assignee  of  the  reversion  within 
the  stat.  32  Hen.  8,  c.  34,  and,  as  such,  could 
enter  for  condition  broken.  Wright  \.  Burr oushes 
10  Jur.  968 — C.  P. 

Semble,  that  an  agreement  by  a  lessee  for  the 
transfer  of  his  interest  in  the  term,  (not  exceeding 
three  years),  which,  not  being  in  writing,  is  in- 
valid as  an  assignment  by  the  Statute  of  Frauds, 
cannot  operate  as  an  under-lease.  Barrett  v 
Ralph,  14  Mee.  &.  W.  348. 


Quaere,  whether  a  contract  for  quiet  enjoyment 
can  be  implied  by  law  from  a  mere  agreement  to 
let.  Ib. 

Where  a  lease  for  a  term  certain  is  granted  bv 

writing  not  under  seal,  which  contained  an  under- 

taking on  behalf  of  the  lessor  and   his  assigns  for 

quiet  enjoyment—  Held,  that   his  assignee  mi^ht 

rnamta.n  assumpsit   for   use   and    occupation  ;   for 

lessor   having   granted    for  himself   and    his 

isigns,  the  permissmn  of  any  person  who  mijrht 

become  assignee  of  the  reversion  ciurinn-  the  leisp 

was  virtually  included,  so  that  the  occupation  be- 

J  in  point  of  law  permissive  on  the  part  of  the 

•    as  goon  as  his  interest  accrued.     Standen 

v.  <  //m//ws,  lo  q.  B.  135. 

Stamps  on  Leases.]  -It  was  stated,  in  an  agree- 

ment wh.ch  amounted  to  a  lease,  that  A.  agrees 

:  ciiruii,   premises  to  B.  fi.r  two  years    at  the 

rento,  „<„.  a  tlial  H   sh;ill  haj        >  *  [  the 

<  >>-">«   the  premie  at  any  time  during  the 
»,  it  being  understood  that  A.  is  possessed  of 
me  prenmes  for  his  own  life  and  the  life  of 


By  an   indenture  in  1742,  the  Broderers'  Com- 
pany demised  a  certain  farm  for  100  years,  with  a 
covenant  for  perpetual  renewal.     On  the  25th  of 
August,  1827,  the  party  in  whom  the  term  vested 
assigned  the  residue  to  one   H.     On  the  28th   of 
August,  1827,  H.  assigned  the  residue  of  the  term 
to  mortgagees,  with  a  proviso  for  redemption  on 
payment  of  5000/.  within  twelve  months.    In  May, 
1828,  a  lease  of  the  premises  in  question  was  exe- 
cuted  by  H.  and  plaintiff,  for  twenty-one  years, 
under   which    plaintiff    entered    into    possession 
and  paid  rent  to  H.  up  to  the  year  1835,  and  after- 
wards to  defendant.    On  the  12th  of  January,  1836, 
by  an  indenture  made  between  the  mortgagees,  H., 
defendant,  and  the  Broderers'  Company,  the  mort- 
gagees and   H.  surrendered,  released,  &c.  to  the 
company  the  premises  in  question,  for  the  residue 
ol  the  term,  together  with  all  covenants,  &c.,  to 
the  intent  that  the  residue  of  the  term  might  be 
merged  in  the  reversion,  and  the  covenant  for  re- 
,i      exti"guisl'ed.     On  the  13th  of  January, 
,  the  Broderers'  Company  demised   the  pre- 

tL    ?'Ar  10°  yearS>  and  ^  an  ^denture  of 
the  4th  of  February,  1836,  the  unexpired   residue 
the  term  became  vested  in  defendant.     An  ac- 
tion of  covenant  having  been  brought  against  de- 
endant  as  assignee  of  H.  for  a  breach  of  covenant 
)t  endeavouring  to  destroy  the  rabbits  on  the 


the  reversi°"  became  vested 
g°°d  b^  Wa?  of  ^op- 


« 
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Trespass  quare  domum   fregit      Plea     that   M 
being  seised  in  fee  of  the  message  in  [he  deck! 
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ration  mentioned,  demised  to  L.  for  twenty-one 
years,  who  demised  it  to  the  defendant  for  the 
residue  of  that  term,  less  one  day.  It  then  gave 
colour,  that  "  under  colour  of  a  charter  of  demise 
pretended  to  be  made  to  the  plaintiff,  whereas 
nothing  passed  by  it,"  &c.;  and  then  justified  the 
trespass.  Replication,  that,  before  the  demise  to 
the  defendant  by  L.,  he  demised  to  F.  for  three 
years,  and  that  F.  assigned  his  term  to  the  plain- 
tiff. Rejoinder,  that  the  demise  to  F.  was  subject 
to  a  proviso  for  re-entry  reserved  to  L.,  his  exe- 
cutors, administrators,  and  assigns,  in  case  of 
non-repair;  that  the  messuage  was  not  kept  in 
repair,  and  the  defendant  entered  in  pursuance  of 
the  proviso: — Held,  first,  that  the  defendant  was 
an  assignee  within  the  32  Hen.  8,  c.  34,  and  could 
therefore  avail  himself  of  the  condition  of  re-entry. 
Wright  v.  Burroughes,  4  Dowl.  &  L.  438;  16  Law 
J.,  C.  P.,  6. 

Held,  secondly,  that,  although  livery  of  seisin 
is  rendered  unnecessary  by  the  8  &  9  Viet.  c.  106, 
s.  2,  in  order  to  pass  an  estate  of  freehold,  the 
colour  given  by  the  plea  did  not  show  a  title  in 
the  plaintiff.  Ib. 

Declaration  in  covenant,  charging  the  defendant 
as  assignee  of  a  lease,  alleged  that  all  the  estate 
of  the  lessee  then  to  come  and  unexpired  of  and 
in  the  demised  premises,  by  assignment  thereof 
then  made,  legally  came  to  and  vested  in  the  de- 
fendant. It  appeared,  that,  on  the  death  of  the 
lessee  intestate,  his  widow  remained  in  possession 
for  nine  months,  paid  the  rent,  and  took  possession 
of  her  husband's  effects.  At  the  end  of  that  time, 
defendant,  her  son-in-law,  with  her  concurrence, 
went  to  the  agent  of  the  lessor,  and  said  that  he 
was  going  to  hold  under  the  lease  until  the  end  of 
the  term  :  he  did  accordingly  occupy  the  premises, 
and  paid  the  rent  till  the  lease  expired.  No  ad- 
ministration was  taken  out  to  the  effects  of  the 
lessee  :  —  Held,  first,  that,  the  jury  having  nega- 
tived an  assignment  in  writing,  the  defendant  was 
not  chargeable  as  assignee  in  fact.  Paull  v.  Simp- 
son, 11  Jur.  13— Q.  B. 

Held,  secondly,  that  an  assignment  by  act  of 
law  would  support  the  allegation  in  the  decla- 
ration ;  but  that  the  defendant  was  not  executor 
de  son  tort,  and  was  not  chargeable  as  assignee 
in  law.  Ib. 

The  stat.  32  Hen.  8,  c.  34,  applies  only  to  cases 
of  demise  by  deed,  and  an  assignee  of  the  rever- 
sion cannot  maintain  an  action  on  a  contract  to 
repair  made  with  the  assignor.  Standen  v.  Christ- 
mas, 11  Jur.  694;  16  Law  J.,  Q.  B.,  265. 

Tenancy  from  Year  to  Year.] — In  order  to  create 
a  tenancy  from  year  to  year,  there  must  be  some 
circumstances  to  show  an  intention  to  do  so,  such 
as  payment  of  rent  quarterly,  or  some  other  aliquot 
part  of  a  year.  Doe  d.  Hall  v.  Wood,  14  Mee.  & 
W.  682 ;  15  Law  J.,  N.  S.,  Exch.,  41. 

W.  H.,  being  tenant  from  year  to  year  to  H., 
kdied,  leaving  his  widow  in  possession.  J.  H.,  some 
time  after,  took  out  administration  to  deceased, 
and  the  widow  continued  in  possession,  paying 
rent  to  H.,  with  the  knowledge  of  J.  H.,  who  never 
objected  to  such  payment,  or  made  any  demand 
for  the  rent: — Held,  that  there  were  no  circum- 
stances from  which  a  tenancy  from  year  to  year  to 
the  administrator  could  be  presumed.  Ib. 

The  defendant  took  possession  of  a  room  upon 
the  understanding  that  he  was  also  to  have  the  use 
of  a  granary  adjoining,  and  that  certain  alterations, 
&c.,  so  as  to  make  the  place  fit  for  a  workshop, 


were  to  be  done  by  the  plaintiff,  and  that  the  rent 
was  to  be  30Z.  At  the  end  of  the  first  quarter  the 
defendant  paid  the  plaintiff?/.  10s.;  but,  not  hav- 
ing been  allowed  the  use  of  the  granary,  and  the 
plaintiff  having  altogether  failed  to  carry  out  the 
understanding  on  his  part,  the  defendant,  before 
the  expiration  of  the  second  quarter,  quitted  the 
premises  and  delivered  up  the  key  to  the  plaintiff's 
clerk.  (A  cheque  for  a  second  11.  10s.  was  subse- 
quently delivered  to  the  plaintiff  but  was  not  pro- 
duced.) An  action  for  use  and  occupation  in 
respect  of  a  third  quarter's  rent  having  been 
brought,  and  a  verdict  found  for  the  plaintiff  upon 
the  general  issue,  the  Court  granted  a  new  trial, 
holding  that  it  could  not  be  inferred  from  the  facts 
that  a  yearly  tenancy  had  been  created.  Clemmett 
v.  Bradbee,  1  B.  C.  Rep.  65— Williams. 

Qusre,  whether  a  tenant  from  year  to  year  is 
liable  for  permissive  waste  ?  Harriett  v.  Maitland, 
4  Dowl.  &  L.  545;  16  M.  &  W.  257;  16  Law  J., 
Exch.,  134. 

The  receipt  of  rent  may  be  explained  so  as  to 
rebut  the  implication  arising  of  a  yearly  tenancy. 
Doe  d.  Lord  v.  Crago,  12  Jur.  705;  17  L.  J.,  C.P., 
263. 

Where,  therefore,  the  defendant  occupied  under 
a  lease  for  lives  from  the  plaintiff,  and  the  lease 
had  determined  by  the  deaths  of  the  cestuis  que 
vie,  but  the  plaintiff,  in  ignorance  of  such  death, 
had  continued  afterwards  to  receive  rent  from  the 
defendant — Held,  that  it  was  a  question  of  fact  for 
the  jury,  whether  the  rent  had  been  received  as 
under  the  old  lease  in  ignorance  of  its  determina- 
tion, or  whether  under  a  new  agreement,  by  which 
a  yearly  tenancy  might  be  implied.  Ib. 

To  trespass  for  breaking  plaintiff's  close,  &c., 
defendant  pleaded  that  plaintiff  was  tenant  from 
year  to  year  of  the  locus  in  quo  to  B.,  the  owner 
of  the  freehold,  subject  to  a  stipulation  that  B.,or 
his  incoming  tenant,  at  any  time  after  the  1st  Jan- 
uary preceeding  a  6th  April,  when  plaintiff  should 
have  received  notice  to  quit  on  such  6th  April, 
should  have  liberty  to  enter  and  plough;  that  B. 
gave  plaintiff  half  a  year's  notice  to  quit  on  a  6th 
April,  and  afterwards  agreed  to  let  to  defendant, 
and  defendant  agreed  to  take  of  B.,  the  land,  and 
hold  the  same  to  defendant  as  tenant  from  year  to 
year  after  the  expiration  of  plaintiff's  tenancy, 
and  defendant  thereupon  became  and  was  the  in- 
coming tenant  of  B.  on  the  expiration  of  plaintiff's 
tenancy;  and  that  defendant  afterwards  entered, 
between  the  1st  January  and  the  6th  April,  to 
plough  &c.,  (justifying): — Held,  on  demurrer  to 
the  replication,  a  good  plea  in  bar,  for  that  the 
allegation  that  defendant  became  B.'s  incoming 
tenant  was  sufficient  on  general  demurrer,  assum- 
ing that  the  plea  showed  no  demise  from  B.  to  de- 
fendant, and  that  the  contract  pleaded  required  a 
written  instrument,  (as  to  which  assumptions, 
quaere).  Milner  v.  Jordan,  8  Q.  B.  615. 

The  plaintiff  admitted  that  the  locus  in  quo  wag 
B.'s  freehold,  and  replied  de  injuria  absque  residuo 
causfe  : — Held  bad,  on  special  demurrer,  inasmuch 
as  defendant  in  his  plea  derived  an  authority  from 
plaintiff.  Ib. 

Tenancy  at  Will.] — A  mere  permission  to  oc- 
cupy constitutes  a  tenancy  at  will.  Doe  d.  Hull  v. 
Wood,  14  Mee.  &  W.  682;  15  Law  J.,  N.  S., 
Exch.,  41. 

C.,  the  father,  purchased  certain  premises,  and 
was  let  into  possession  ;  but  no  conveyance  was 
executed  till  the  14th  December,  1824.  In  the 
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meantime  C.  let  his  son,  the  husband  of  defendant, 
into  possession,  as  tenant  at  will,  without  paying 
any  rent.  In  1829,  C.,  the  father,  mortgaged  the 
premises  for  a  term  of  years,  now  vested  in  the 
lessor  of  plaintiff:—  Held,  first,  that  the  convey- 
ance to  the  father  had  no  operation  on  the  tenancy 
at  will  between  him  and  the  son.  Doe  d.  Goody  v. 
Carter,  11  Jur.  285— Q.  B. 

Held,  secondly,  that  if  the  mortgage  by  the 
father  in  1829  operated  as  a  determination  of  the 
•will,  there  was  no  evidence  from  which  the  jury 
could  draw  the  conclusion,  that  a  new  tenancy  be- 
tween the  father  and  son  had  been  created  at  any 
time  within  twenty  years  before  the  bringing  of 
the  action,  and  therefore  the  action  was  barred  by 
stat.  3  &  4  Will.  4,  c.  27.  Ib. 

W.  H.  died  intestate  in  1798,  seised  of  a  house 
and  land,  leaving  a  widow  and  an  only  son  (by 
her),  J.  H.,  fifteen  years  old.  The  widow  con- 
tinued to  reside  on  the  property,  and  about  a  year 
after  the  death  of  W.  H.  married  the  defendant, 
and  resided  with  him  on  the  premises;  J.  H.  also 
remaining  with  them  till  1805,  when  he  went 
away,  but  occasionally  returned  for  about  a  fort- 
night at  a  time  till  1842.  About  that  time  the  de- 
fendant applied  to  the  lessor  of  the  plaintiff  to  ad- 
vance 1007.  on  mortgage  of  the  property,  and  on 
that  occasion  the  title  deeds  being  produced,  the 
solicitor  stated  that  it  was  necessary  that  J.  H., 
being  the  heir-at-law  of  W.  H.,  should  exe- 
cute the  conveyance.  The  defendant  accordingly 
brought  J.  H.,  who  executed  the  mortgage  and 
signed  the  receipt  for  the  100L,  which  was  re- 
ceived by  the  defendant : — Held,  that  a  jury  might 
•well  presume  on  this  state  of  facts,  that  the  de- 
fendant was  tenant  at  will  to  J.  H.,  and  that  the  de- 
fendant by  his  conduct  had  waived  all  rights  to  set 
up  the  Statute  of  Limitations,  3  &  4  Will.  4,  c.  27, 
to  defeat  the  right  of  entry  of  J.  H.  Doe  A.  Groves 
v.  Groves,  16  Law  J.,  Q.  B.,  297. 

A.,  under  a  mortgage-deed,  agreed  to  become 
tenant  to  B.  of  the  premises  demised,  "  henceforth, 
at  the  will  and  pleasure  of  B.,  at  the  yearly  rent  of 
251.  4s.,  payable  quarterly:" — Held,  that  "this  was 
a  tenancy  at  will ;  and  that  occupation  for  two 
years,  and  payment  of  rent  under  the  agreement, 
did  not  make  B.  tenant  from  year  to  year.  Doe  A. 
Basto  v.  Cox,  17  L.  J.,  Q.  B.,  3. 

For  Lives.] — Lands  holden  under  a  lease  for 
four  lives,  and  renewable  upon  payment  of  a  fine, 
are  devised  to  trustees,  in  trust  for  the  testator's 
•wife  for  life,  she  keeping  good  the  renewals  and 
filling  up  the  lives,  and,  subject  to  her  life  interest, 
in  trust  to  let  and  set  the  same,  and,  after  paying 
the  chief  and  other  rents  and  land-tax  and  keeping 
full  the  lives,  to  pay  the  residue  thereof  to  W., 
and  after  his  decease  upon  certain  trusts  for  the 
benefit  of  the  testator's  grandchildren.  Upon  the 
death  of  the  testator  his  widow  enters.  She  after- 
wards dies  insolvent,  having  neglected  to  substi- 
tute a  life  for  that  of  C.,  one  of  the  nominees  for 
life  who  died  in  her  lifetime ;  W.  then  enters,  and 
likewise  omits  to  substitute  a  life  for  that  of  C., 
and  seven  years  after  the  commencement  of  his 
possession,  Q.,  another  nominee,  dies: — Held, 
that  two  lives  must  be  substituted  for  those  of  C. 
and  Q.,  and  that,  the  costs  of  the  renewal  being 
rst  instance  raised  by  a  mortgage  of  the 
W.  must  repay  such  part  of  the  expenses 
s  incurred  in  renewing  the  second  life,  but  that 
111  ""  default  for  not  having  renewed  the  first 

ile,  and   ie  ,  x,  Illpt  from  such  portion   of  the  ex- 

">   '!!'•  ,!,.ath  of  C.  to  have  been 

by  the  widow,  together  with  interest  thereon, 


at  the  rate  of  51.  per  cent,  per  ann.,  from  the  death 
of  C.  to  the  death  of  Q.  Wadley  v.  Wadley,  2  Coll. 
C.  C.  11. 

Rent.]  — See  USE  AND  OCCUPATION. 

A.,  one  of  two  tenants  in  common  of  freehold 
premises,  entered  into  the  occupation  of  the  en- 
tire premises,  with  the  consent  of  his  co-tenant  in 
common,  B.,  there  being  no  agreement  or  contract 
between  them.  A.  remained  in  such  occupation 
for  twelve  years,  and  then  died,  and  by  his  will 
appointed  B.  one  of  his  executors.  B.  never  de- 
manded any  rent,  nor  any  part  of  the  profits  of  the 
premises  during  the  life  of  A.: — Held,  in  an  admin- 
istration suit  against  B.  and  others,  the  assets  being 
more  than  sufficient  for  payment  of  debts,  that  B. 
was  entitled  to  be  allowed  in  his  accounts  a  sum 
equal  to  a  moiety  of  a  fair  occupation  rent  for  the 
last  six  years.  Henderson  v.  Eason,  10  Jur.  S21 — 
V.  C.  E. 

Qusre,  the  effect  of  the  statute  of  3  &  4  Will.  4, 
c.  27,  upon  the  statute  of  4  Anne,  c.  16.  Ib. 

Tenant  of  premises  at  477.  a  year  received  notice 
to  quit ;  and  the  landlord  agreed  with  another 
party  for  a  holding,  to  commence  on  the  expira- 
tion of  the  current  term,  at  SO/,  a  year.  Before 
the  term  expired,  the  new  tenant,  by  consent  of 
all  parties,  was  admitted  in  place  of  the  outgoing 
tenant;  and  the  rent  was  paid  at  the  rate  of  411.  to 
the  end  of  the  term.  Disputes  arising  on  the  new 
agreement,  it  was  abandoned  ;  but  the  new  tenant 
continued  to  occupy  : — Held,  that  it  was  a  ques- 
tion for  the  jury,  in  an  action  for  use  and  occupa- 
tion, what  rent  was  fairly  payable  for  the  continual 
holding,  no  necessary  inference  arising  under  the 
circumstances  from  the  former  holding  at  47Z. 
The/ford  (Mayor,  #c.)  v.  Tyler,  8  Q.  B.  95. 

Where  payment  of  rent  unexplained  would  ordi- 
narily imply  a  yearly  tenancy,  it  is  open  to  the 
payer  or  receiver  of  such  rent  to  prove  the  circum- 
stances under  which  such  payment  was  made,  for 
the  purpose  of  repelling  such  implication.  Doe  d. 
Lord  v.  Crago,  12  Jur.  705;  17  L.  J.,  C.  P.,  263. 

By  a  local  act  of  Parliament  overseers  of  a  parish 
were  authorized  to  grant  the  fee  of  certain  plots  of 
land  to  certain  parties,  subject  to  the  payment  to 
the  said  overseers  and  their  successors  of  certain 
yearly  chief-rents,  and  also  subject  to  certain 
covenants  ;  amongst  which  covenants  were,  that 
the  grantee,  for  himself,  his  heirs,  &c.,  covenanted 
with  the  said  overseers  and  their  successors,  "  that 
he  would  duly  pay  the  said  yearly  chief-rent  to 
the  said  overseers,"  &c.  In  an  action  of  debt 
brought  by  the  overseers  against  a  grantee  holding 
under  a  conveyance  containing  such  covenant,  for 
arrears  of  rent — Held,  on  general  demurrer,  that 
debt  would  lie.  Varley  v.  Leigh,  17  L.  J.,  Exch., 
289. 

Quaere,  whether,  since  the  passing  of  the  statute 
3  &  4  Will.  4,  c.  27,  s.  36,  an  action  of  debt  lies 
for  the  recovery  of  the  arrears  of  a  rent  in  fee.  Ib. 

A.  B.  being  tenant  for  life  of  certain  copyhold' 
lands,  held  of  the  Bishop  of  Durham  as  lord  of  the 
manor,  with  remainder  to  his  wife  for  life,  re- 
mainder to  himself  in  fee,  agreed  with  Lord  L.  to 
grant  him  a  way-leave  over  the  lands  for  sixty- 
three  years,  at  a  rent  of  400J.  He  died  without 
executing  a  lease,  and  leaving  his  wife  surviving, 
and  a  suit  was  instituted  to  administer  his  estate. 
A  reference  was  directed  by  the  Court  as  to  the 
propriety  of  carrying  the  agreement  into  effect, 
and  it  was  approved;  but  the  bishop  not  being 
able  to  grant  a  license  for  more  than  twenty-one 
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years,  the  wife  and  trustees  of  the  lands  joined  in 
granting  a  lease  for  twenty-one  years  ;  and  it  was 
stated  in  the  lease,  that  there  was  an  agreement 
on  the  expiration  of  it  to  apply  for  further  licenses, 
and  to  grant  future  leases,  to  make  up  the  whole 
term  of  sixty-three  years.  And  it  was  provided, 
that  the  lessee  might,  on  giving  twelve  months' 
notice,  determine  the  lease  at  the  expiration  of 
any  year  during  the  course  of  it;  and  he  bound 
himself  to  restore  the  land  to  its  original  state  or 
pay  its  value.  Subsequently,  after  the  death  of 
the  wife,  the  lands  were  sold  by  order  of  the  Court 
in  lots,  the  rent  of  400/.  being  also  divided  into 
lots  and  sold  separately  from  the  land.  The  W. 
farm,  part  of  the  land,  formed  one  lot;  and  182/., 
part  of  the  rent,  formed  another  lot,  being  appro- 
priated to  the  W.  farm.  The  particulars  of  sale 
referred  to  the  lease,  but  not  to  the  agreement. 
The  W.  farm  was  bought  by  the  defendant  G.,  and 
the  rent  of  182/.  by  the  plaintiff.  At  the  expira- 
tion of  the  lease,  G.  contracted  for  a  new  lease  to 
Lord  L.  for  a  different  period,  at  an  increased  rent 
and  on  different  terms,  and  notice  was  given  to 
determine  the  former  agreement: — Held,  that  the 
plaintiff  was  entitled  to  a  rent  of  182/.  out  of  the 
increased  rent  reserved  by  the  new  lease.  Wood 
v.  Londonderry  (Marquis  of),  12  Jur.  735 — R. 

Forfeiture.] — To  covenant  for  rent,  defendant 
pleaded,  "  that  plaintiff  himself  held  under  a  lease, 
with  a  clause  of  re-entry  in  case  of  breach;  that 
he  committed  a  breach  ;  that,  by  reason  and  in 
consequence  of  this  forfeiture,"  John  Doe  brought 
his  action  on  the  demise  of  the  superior  landlord, 
the  date  of  which  was  laid  on  the  day  of  the  for- 
feiture, and  before  the  rent  accrued  due;  that 
judgment  was  recovered,  and  notice  thereof  given 
to  defendant,  who  was  compelled  to  pay  the  rent 
to  the  superior  landlord  : — Held,  on  special  de- 
murrer, that  the  plea  was  good,  it  not  being  al- 
leged, as  a  ground  of  demurrer,  that  it  was  not 
shown  that  the  ejectment  proceeded  on  the  ground 
of  the  forfeiture.  Franklin  v.  Carter,  3  Dowl.  & 
L.  213;  1  C.  B.  750. 

Quaere,  even  if  it  had  been  alleged,  would  not 
the  plea  have  been  good  ?  Ib. 

Land  was  demised  for  1000  years  by  indenture, 
A.  D.  1793,  to  A.  and  B.,  the  latter  described  as 
visitor  and  guardian  of  the  poor  of  the  parish  of  C., 
their  successors  and  assigns,  under  stat.  22  G.  3, 
c.  83  (Gilbert's  Act),  for  the  purpose  of  erecting  a 
poorhouse  thereon,  and  occupying  and  cultivating 
the  same  for  the  use  and  benefit  of  such  poor- 
house  and  of  the  poor  of  C.,  and  such  other 
parishes  as  should  be  united  therewith  for  the 
purposes  of  the  act.  Proviso  for  re-entry,  if  C. 
and  all  the  other  parishes  which  should  or  might 
at  any  time  be  so  united,  should  of  themselves 
discontinue  to  adopt  the  provisions  of  the  statute. 
Further  proviso,  that,  if  during  this  demise  the 
Legislature  should  repeal  Gilbert's  Act,  so  that 
the  poor  of  the  several  parishes  should  no  longer 
be  permitted  to  remain  under  the  care  of  the 
visitor  and  guardians  of  such  parishes,  it  should 
be  lawful  for  the  visitor  and  guardians,  their  suc- 
cessors and  assigns,  yielding  up  the  land  of  the 
lessors,  to  pull  down  the  said  poorhouse,  and 
carry  away  the  materials.  The  house  was  built, 
and  C.  and  other  parishes  adopted  the  provisions 
of  the  act,  and  C.  continued  to  follow  them  till 
the  making  of  the  after-mentioned  order;  but  the 
other  parishes  seceded  from  the  union.  In  1836, 
the  Poor  Law  Commissioners  incorporated  parish 
C.  in  the  Hambledon  Union,  and  ordered  all  the 
paupers  to  be  removed  to  the  union  workhouse, 


after  which  no  paupers  were  received  into  the 
poorhouse  of  C.  but  persons  requiring  only  out- 
door relief,  and  the  parish  officers  issued  a  notice 
proposing  to  let  part  of  the  house  and  the  land  : — 
Held,  no  forfeiture  under  the  first  proviso.  Doe 
d.  Grantley  (Lord)  v.  Butcher,  6  Q.  B.  115. 

A  lease  for  years  contained  a  proviso  for  re-entry 
in  case  the  lessee  should,  at  any  time  during  the 
term,  commit  any  act  of  bankruptcy  whereupon  a 
commission  or  fiat  in  bankruptcy  should  issue 
against  him,  and  under  which  he  should  be  duly 
found  and  declared  a  bankrupt.  The  lessee  being 
a  trader,  committed  an  act  of  bankruptcy  on  which 
a  fiat  issued  against  him,  and  he  was  by  the  com- 
missioners found  and  declared  a  bankrupt;  but  the 
petitioning  creditor's  debt  on  which  the  fiat  was 
founded,  was  proved  by  A.  and  B.  as  partners, 
whereas  it  was  due  to  A.,  B.,  and  C.  as  partners  : — 
Held,  by  Pollock,  C.  B.,  and  Platt,  B.,  (Parke,  B., 
dissentiente),  that  the  lessee  was  not  duly  found 
and  declared  a  bankrupt  within  the  meaning  of 
the  proviso.  Doe  d.  Lloyd  v.  Ingleby,  15  M.  &  W. 
465. 

The  service  by  lessor  upon  lessee  of  a  declara- 
tion in  ejectment  for  the  demised  premises  for  a 
forfeiture,  operates  as  a  final  election  by  the  lessor 
to  determine  the  term ;  and  he  cannot  afterwards 
(although  there  has  not  been  any  judgment  in  the 
ejectment),  sue  for  rent  due  or  covenants  broken 
after  the  service  of  the  declaration.  Jones  v.  Car- 
ter, 15  M.  &  W.  718. 

Double  Value.] — An  action  for  double  value 
against  a  tenant  holding  over  after  notice  from  his 
landlord,  under  stat.  4  Geo.  2,  c.  28,  may  be 
brought  in  the  county  court  by  virtue  of  sect.  58 
of  9  &  10  Viet.  c.  95.  Wickham  v.  Lee,  12  Jur. 
628— Q.  B. 

Arrears  of  rent  and  double  value,  recoverable 
under  sect.  1  of  stat.  4  Geo.  2,  c.  28,  are  not  "  a 
cause  of  action"  within  the  meaning  of  sect.  63  of" 
stat.  9  &  10  Viet.  c.  95,  and,  therefore,  may  be 
made  the  subject  of  two  suits  in  the  county  court. 
Ib. 

Notice  to  Quit.]  — T.  being  possessed  of  a  term 
made  an  underlease  for  fourteen  years  and  a  half 
from  the  25th  December,  1831,  which  was  as- 
signed to  defendant,  and  expired  on  the  24th  June, 
1846.  Defendant  continued  in  possession,  and 
paid  rent  to  the  lessor  of  the  plaintiff,  who  had 
become  assignee  of  the  original  term  : — Held,  that 
a  notice  given  on  the  24th  December,  1846,  to  quit 
on  the  24th  of  June  next,  was  a  valid  notice.  Doe 
d.  Buddie  v.  Lines,  12  Jur.  80;  17  L.  J.,  Q.  B., 
108. 

Quaere,  whether,  in  the  absence  of  evidence  of 
a  contract  or  usage  requiring  notice  to  quit,  a  no- 
tice is  necessary  to  determine  a  weekly  hiring  of 
furnished  apartments.  Towne  v.  Campbell,  3  C.  B. 
921. 

Holding  over.] — A.  was  tenant  to  plaintiff  of 
premises  which  plaintiff  gave  him  notice  to  quit  on 
the  llth  of  October,  1S43.  After  the  notice  was 
given,  defendant  agreed  to  take  a  lease  of  the  pro- 
mises from  that  day.  Before  that  day,  defendant 
was,  with  the  consent  of  plaintiff,  substitued  for 
A.  as  tenant  during  the  remainder  of  A.'s  term. 
Plaintiff  and  defendant  could  not  agree  as  to  the 
terms  of  the  lease  to  be  granted  to  defendant;  but 
defendant  continued  to  occupy  the  premises  for 
half  a  year  after  the  llth  of  October  : — Held,  that, 
after  the  llth  of  October,  defendant  did  not  impli- 
edly  occupy  subject  to  the  rent  of  the  determined 
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tenancy.     Borough  of  Thetford  (Mayor,  4-c.)  v.  Ty- 
ler, 15  Law  J.,  N.  S.,  Q.  B.,  33  ;  10  Jur.  68. 

By  Wightman,  J.,  it  was  a  question  for  the  jury, 
whether  he  occupied  under  the  terms  of  that 
tenancy,  or  under  a  new  taking.  Ib. 

A.  and  B.  were  tenants  to  plaintiff  of  premises 
for  a  term  of  three  years.  B.  never  occupied  the 
premises,  but  A.,  on  the  expiration  of  the  term, 
held  over.  No  assent  of  B.  to  the  holding  over 
was  proved.  An  action  for  use  and  occupation 
having  been  brought  by  plaintiffagainst  A.  and  B., 
in  which  A.  suffered  judgment  by  default,  plaintiff 
tendered  in  evidence  a  letter  written  by  his  agent 
to  B.  after  the  expiration  of  the  term,  in  which  he 
demanded  rent  alleged  to  be  due  subsequently  to 
the  term.  No  answer  was  returned  to  this  letter: 
— Held,  that,  as  one  tenant  cannot  bind  his  co- 
tenant  by  holding  over  without  his  assent,  according 
to  the  doctrine  of  Christy  v.  Tancred  (9  Mee.  &  W. 
438;  11  Law  J.,  N.  S.,  Exch.,  109),  which  was  in 
effect  confirmed  by  the  case  of  Tancred  v.  Christy 
(12  Mee.  &  W.  316);  and,  as  there  was  no  evi- 
dence of  B.'s  assent  in  this  case,  defendant  B.  was 
not  liable  for  the  rent,  and  therefore  the  letter  to 
him,  although  admissible,  was  not  entitled  to  much 
•weight.  Draper  v.  Crofts,  15  Mee.  &  W.  166 ;  15 
Law  J.,  N.  S.,  Exch.,  92. 

Eviction.'] — Covenant  for  rent  on  a  lease.  Plea, 
that,  before  the  lease  was  made,  one  P.  impleaded 
the  plaintiffs,  and  had  judgment  of  elegit  against 
their  lands,  &c.;  that  the  inquisition  found  plain- 
tiffs seised  of  the  demised  premises  then  leased  to 
B.,  subject  to  two  mortgages  for  years ;  that  the 
sheriff  delivered  the  premises  to  P.,  to  hold  &c. 
till  his  damages  and  costs  should  be  levied  there- 
out;  that  before  the  rent  became  due  defendant 
was  evicted  by  P.,  who  entered,  and  then  ejected, 
expelled,  put  out,  and  amoved  defendant  there- 
from, and  kept  and  continued  him  so  ejected  &c.; 
that  1000/.  was  still  due  to  P.  which  was  not  levied. 
Replication  traversed  the  eviction  in  the  words  of 
the  plea.  At  the  trial,  the  lease,  elegit,  and  in- 
quisition were  put  in,  and  it  was  proved  that  P. 
had  called  on  defendant  to  pay  him  rent,  or  he  P. 
would  turn  him  out ;  on  which  defendant  attorned 
to  him  without  privity  of  the  plaintiffs,  his  lessors  : 
— Held,  that  the  plaintiffs  were  entitled  to  recover, 
as  P.'s  elegit  only  entitled  him  to  the  reversion 
expectant  on  the  mortgages  by  the  lessors.  Poole 
(Mayor,  4-c.)  v.  Whitt,  15  M.  &  W.  571;  16  Law 
J.,  Exch.,  229. 

Held,  also,  that  the  expulsion  as  pleaded  was 
not  established  by  the  evidence.  Ib. 

Semble,  that  if  a  party  having  a  paramount  right 
to  evict  a  party  in  occupation  of  premises,  goes 
to  him  claiming  to  exercise  his  right,  on  which 
the  tenant  consents  to  change  the  title  under 
which  he  holds,  and  attorns  to  the  claimant  ac- 
cordingly, that  would  be  equivalent  to  an  expul- 
sion. Ib. 

Surrender.] — W.  H.,  being  tenant  from  year  to 
.ir  to  11.,  died,  leaving  his  widow  in  possession. 
.1.  H.,  some  time  after,  took  out  letters  of  admin- 
istration to  deceased,  and    the  widow  continued 
in  possession,  paying  rent  to  H.,  with  the  know- 
ledge of  J.  H.,  who  never  objected  to   such  pay- 
in.'Mt,  or  made  any  demand  of  rent: — Held,  that 
them  was  no  evidence  of  a  surrender  by  operation 
\v,  M,  ;ls  to  create  the  relation  of  landlord  and 
it    l.rtudn  11.   and    the  widow.     Doe  A.  Hull 
"•""</.   1  1   Mee.  &  W.  (i*2;   15  Law  J.,  N.  S., 
Exch.,  41. 

In  17-1:2,  a  farm  was  demised  bv  the  Broderers' 


ompany  to  F.  for  100  years,  with  a  covenant  for 
perpetual  renewal.  In  1827,  the  residue  of  this 
;erm  had  become  vested  in  B.,  who  in  that  year 
assigned  it,  by  way  of  mortgage,  with  a  proviso 
for  redemption.  On  the  22d  of  May,  1828,  H.  de- 
mised the  same  farm  for  twenty-one  years  to  plain- 
;iff.  On  the  12th  of  January,  1836,  the  mortgagees 
and  H.  surrendered  the  premises  to  the  Broderers' 

ompany.  On  the  13th  of  January,  1836,  the  Com- 
pany demised  them  to  H.  for  100  years,  and  shortly 
ifterwards  the  unexpired  residue  of  that  term, 
and  all  the  estate  and  interest  of  H.  in  the  pre- 
mises, were  assigned  to  the  defendant.  In  an 
action  by  the  plaintiff  against  the  defendant  on  a 
covenant  in  the  lease  from  H.  to  the  plaintiff  to 
veep  down  the  rabbits  on  the  farm,  the  defendant 
jleaded,  first,  that  H.did  not  demise  to  the  plain- 
;iff;  secondly,  that  the  reversion  on  that  lease 
did  not  vest  in  the  defendant: — Held,  that  both 
these  issues  ought  to  be  entered  for  the  plaintiff, 
:br  that  the  lease  being  by  deed  was  a  demise  by 
way  of  estoppel,  and  a  reversion  in  H.by  estoppel 
was  thereby  created,  which  prima  facie  was  a  re- 
version in  fee,  and  therefore  was  not  surrendered 
;o  the  Broderers'  Company,  but  passed  from  H.  to 
the  defendant.  Sturgeon  v.  Wingfield,  15  Mee. 
&  W.  224. 

Defendant  being  lessee  in  possession  of  pre- 
mises, plaintiff,  his  landlord,  with  his  consent,  let 
them  to  a  new  tenant,  and  put  him  in  possession, 
and  discharged  defendant  from  his  liability  as 
tenant.  In  an  action  against  defendant  for  rent 
subsequently  accruing: — Held,  that  these  facts 
constituted  a  surrender  by  operation  of  law. 
Nicholls  v.  Atherstone,  11  Jur.  778;  16  Law  J.,  Q. 
B.,  371. 

A  lessee  surrendered  his  lease,  and  took  a  new 
one  for  a  different  term,  at  a  different  rent,  and  with 
different  covenants: — Held,  nevertheless,  that  the 
rent  accrued  under  the  original  lease  (the  whole  of 
which  remained  unpaid)  was  a  specialty  debt  under 
the  covenant  for  payment  of  it  contained  in  that 
lease.  Greenwood  v.  Taylor,  14  Sim.  505. 

Lands,  which  were  devised  for  life,  remainder 
over,  with  a  power  of  leasing  to  the  tenant  for  life, 
were  held  under  two  leases,  of  1760  and  1784, 
for  ninety-nine  years,  determinable  on  lives.  In 
1788,  S.,  the  lessee,  agreed  to  sell  parcel  to  A.; 
and  G.,  tenant  for  life  under  the  will,  in  considera- 
tion of  the  surrendering  into  his  hands  of  the  two 
indentures  of  lease  of  1760  and  1784,  and  in  or- 
der to  effectuate  the  agreement  between  S.and  A. 
with  respect  to  that  parcel  which  was  intended  to 
be  demised  by  an  indenture  of  lease  bearing  even 
date  therewith,  demised  the  residue  of  the  lands 
to  S.,  with  an  apportionment  of  the  rents  and 
heriots,  the  parcel  being  severed.  The  lease  of 
1788  was  not  a  due  execution  of  the  power.  In 
ejectment  by  the  remainderman  after  the  death  of 
the  tenant  for  life — Held,  that  the  acceptance  by 
S.  of  the  lease  of  1788  did  not,  as  to  the  lands 
thereby  demised,  operate  as  an  absolute  surrender 
in  law  of  the  lease  of  1784,  which  was  then  sub- 
sisting, but  as  a  conditional  surrender  only  during 
the  life  of  the  tenant  for  life.  Doe  d.  Siddulph  v. 
Poole,  12  Jur.  450 :  17  L.  J.,  Q.  B.,  143. 

Lands  were  devised  for  life,  remainder  over, 
with  a  power  of  leasing  to  the  tenant  for  life.  In 
1755  the  testator  made  a  lease  for  ninety-nine 
years,  if  certain  lives  should  so  long  live.  In  1812 
the  tenant  for  life  under  the  will  made  a  lease, 
"  in  consideration  of  the  surrendering  up  into  the 
hands  of  the  lessor  by  the  lessee"  the  lease  of 
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1755,  "which  surrender  was  thereby  made  and 
accepted  accordingly;"  this  lease  was  invalid, 
being  not  made  conformably  to  the  power: — Held, 
that,  as  the  new  lease  did  not  pass  an  interest  ac- 
cording to  the  contract,  the  acceptance  of  it  did 
not  operate  as  a  surrender  of  the  former  lease. 
Doe  d.  Egremont  (Earl)  \.  Courtney,  12  Jur.  454; 
17  L.  J.,  Q.  B.,  151. 

The  stat.  32  Hen.  S,  c.  34,  applies  only  to  a  de- 
mise by  deed;  and  the  lessor,  where  the  demise 
is  not  under  seal,  may,  notwithstanding  he  has 
assigned  the  reversion,  sue  the  lessee  on  his  con- 
tract to  repair  for  a  breach  committed  during  the 
tenancy,  but  subsequent  to  such  assignment. 
Bickford  v.  Parson,  12  Jur.  377;  17  L.  J.,  C.  P., 
193.  S.  P.,  Standen  v.  Chrismas,  10  Q.  B.  135. 

The  doctrine  of  surrender  by  operation  of  law, 
resulting  from  the  acquiescence  of  the  tenant  in  a 
new  demise  by  the  landlord,  is  not  to  be  extended. 
The  cases  on  the  subject  reviewed.  Creagh  v. 
Blood,  3  J.  &  L.  133. 

Contracts  to  give  up  Possession.]  —  Proviso  in  a 
lease  as  follows  :  —  "In  case  the  lessor  shall  at 
any  time,  or  from  time  to  time  during  the  continu- 
ance thereof,  be  desiro-us  of  having  any  part  of  the 
said  piece  or  parcel  of  land  and  premises  hereby 
demised  delivered  up  to  him,  and  sign  three 
months'  notice  in  writing,  the  lessee  covenants  to 
give  up  ;  and  that  the  lessor  shall  and  may  take 
peaceable  and  quiet  possession,  paying  a  reason- 
able and  fair  compensation  in  respect  of  the  monies 
which  may  have  been  laid  out  by  the  lessee  in  im- 
proving the  condition  of  the  land  given  up."  The 
lessor  gave  a  notice  under  this  proviso,  containing 
an  offer  to  pay  compensation  to  the  lessee  "  in  re- 
spect of  any  repairs  which  may  have  been  done 
by  you,"  and  took  possession  of  the  premises  be- 
fore the  three  months  had  expired.  In  ejectment  by 
the  lessee  to  recover  possession — Held,  first,  that 
the  lessor  was  entitled  under  the  proviso  to  re- 
quire possession  of  the  whole  of  the  premises. 
Doe  d.  Gardner  v.  Kennard,  12  Jur.  821 — Q.  B. 

Held,  secondly,  that  the  proviso  did  not  operate 
by  way  of  covenant  merely.  Ib. 

Held,  thirdly,  that  the  notice  sufficiently  con- 
tained an  offer  to  pay  compensation,  within  the 
meaning  of  the  lease.  Ib. 

Held,  fourthly,  that  the  lessee  could  not  bring 
ejectment  after  the  three  months  had  expired.  Ib. 

A  lease  contained  a  proviso,  that,  if  the  lessee 
should  give  notice  to  quit  eighteen  calendar  months 
before  the  end  of  the  eighth  year,  then  and  in  such 
case,  all  arrears  of  rent  being  paid,  and  all  the 
covenants  and  agreements  on  the  part  of  the 
lessee  having  been  observed  and  performed,  the 
lease,  and  every  clause  and  thing  therein  con- 
tained, should,  at  the  expiration  of  the  eighth' 
year,  cease  and  determine  ;  "  but,  nevertheless, 
without  prejudice  to  any  claim  or  remedy  which  any 
of  the  parties  hereto  may  then  be  entitled  to  for 
breach  of  any  of  the  covenants  or  agreements 
hereinbefore  contained:"  —  Held,  that  the  per- 
formance of  all  the  covenants  by  the  lessee  was  a 
condition  precedent  to  the  determination  of  the 
lease.  Friar  v.  Grey,  12  Jur.  913;  17  L.  J.,  Q. 
B.,  301. 

To  an  action  by  lessor  against  lessee  for  breach 
of  covenants,  the  plea  stated  a  notice  by  the  lessee 
to  determine  the  lease  at  the  end  of  the  eighth 
year,  and  averred,  that,  at  the  expiration  of  the 
eighth  year,  all  arrears  of  rent  had  been  paid,  and 
all  covenants  and  agreements  on  the  part  of  the 


lessee  had  been  observed  and  performed,  and 
thereupon  the  lease  determined.  The  replication 
stated  a  breach  of  covenant  before  the  expiration 
of  the  eight  years,  which  breach  had  been  stated 
in  the  declaration  ;  without  this,  that  all  the  cove- 
nants and  agreements  on  the  part  of  the  lessee  had 
been  observed  and  performed  at  the  expiration  of 
the  eight  years  ;  and  concluded  to  the  country  : — 
Held,  that  the  averment  of  performance  in  the 
plea  was  a  material  one,  which  plaintiff  was  en- 
titled to  traverse  in  general  terms;  and  that  the 
replication  properly  concluded  to  the  country.  Ib. 

Estoppel.] — Declaration  in  covenant  by  plaintiffs 
and  H.  P.  on  an  indenture,  by  which,  after  re- 
citing that  plaintiffs  and  H.  P.  were  owners  of  the 
premises  thereby  described,  subject  to  a  mortgage 
for  3500/.,  the  interest  of  which  was  payable  half- 
yearly  at  the  office  of  an  attorney  named  ;  plain- 
tiffs and  H.  P.  demised  the  premises  to  defendant 
for  seven  years,  yielding  and  paying  the  clear  yearly 
sum  of  153Z.  11s.  in  part  of  interest  on  said  mort- 
gage. Breach,  non-payment  of  rent;  and  aver- 
ment, that  plaintiffs  had  not,  nor  had  either  of 
them,  at  or  since  the  making  of  the  indenture,  any 
reversion  of  or  in  the  premises.  Plea,  the  rever- 
sion in  the  premises  expectant  on  the  determina- 
tion of  the  lease  was  in  plaintiffs  and  H.  P.,  and 
after  H.  P.'s  death  was  in  plaintiffs,  who  survived 
her  ;  and,  before  the  breach  in  1841,  plaintiffs  con- 
veyed their  reversion  to  S.  S.,  who  became,  and  is, 
the  assignee  thereof.  Replication,  no  reversion 
was  at  the  making  of  the  indenture  or  since  in 
plaintiffs  and  H.  P.,  nor  since  the  death  of  H.  P. 
in  plaintiffs  : — Held,  first,  on  general  demurrer, 
that  the  replication  was  not  a  departure  from  the 
declaration.  Pargeter  v.  Harris,  15  Law  J.,  N. 
S.,  Q.  B.,  113;  10  Jur.  260. 

Held,  secondly,  that  the  declaration  was  good, 
inasmuch  as  the  facts  disclosed  in  the  lease  did 
not  estop  plaintiffs  from  saying  that  they  had  no 
reversion  ;  and  that,  therefore,  the  covenant  for 
payment  of  rent  was  a  covenant  in  gross.  Ib. 

Held,  thirdly,  that  the  plea  was  bad,  inasmuch 
as  defendant  was  not  at  liberty  to  assume  that 
there  was  a  reversion.  Ib. 

B.,  after  mortgaging  premises  in  fee,  demised 
them  by  deed  to  defendant  for  thirty-one  years. 
B.  afterwards  became  bankrupt  and  died,  and  his 
assignees  sold  the  premises  to  D. ;  and  the  mort- 
gagee, being  paid  off,  by  the  direction  of  the  as- 
signees, conveyed  to  D.  in  fee,  the  assignees  also 
being  parties  and  joining  in  the  conveyance.  D., 
after  receiving  rent,  for  two  years,  gave  defendant 
notice  to  quit: — Held,  that  the  lease  being  good 
against  B.,  by  estoppel  only,  D.  was  not  estopped 
by  it  in  consequence  of  the  assignees  of  B.  having 
joined  in  the  conveyance  to  him,  and  might  bring 
ejectment  and  an  action  of  debt  for  use  and  occu- 
pation. Doe  A.  Downe  (Lord)  v.  Thompson,  11  Jur. 
1007— Q.  B. 

Declaration,  that  by  indenture  between  plaintiffs 
and  A.,  since  deceased,  of  first  part,  B.,  therein 
described  as  guardian  of  C.  and  D.,  minors  and  de- 
visees under  the  will  of  E.  deceased,  of  second 
part,  and  defendant  of  third  part;  after  reciting 
that  the  parties  of  the  first  part,  and  B.  in  right 
aforesaid,  were  the  owners  of  the  closes,  &c., 
thereinafter  described,  subject  io  mortgage  for 
3500/.,  the  interest  whereof  was  payable  halfyearly 
at  the  office  of  W.,  and  had  agreed  to  let  the  same 
to  defendant,  it  was  by  the  indenture  expressed 
and  purported,  that  plaintiffs  and  A.,  with  the  con- 
sent and  approbation  of  B.,  did  demise  the  closes 
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to  defendant,  his  executors,  &c.,  for  seven  years, 
yielding  and  paying  therefor  yearly,  during  the 
demise,  \53l.  11s.  at  the  office  of  W.  aforesaid,  in 
part  of  the  interest  on  the  mortgage,  by  equal  half 
yearly  payments;  covenant  by  defendants  with 
plaintiffs  and  A.,  their  heirs,  &c.,  to  pay  the  yearly 
sum  at  the  place  and  in  manner  before  mentioned. 
Breach,  non-payment  of  parcel  of  a  half  yearly 
sum  due  since  the  death  of  A.  Averment  that 
plaintiffs  and  A.,  or  any  or  either  of  them,  never 
had  any  reversion  in  the  premises  purported  to  be 
demised.  Plea,  that  the  reversion  of  the  demised 
premises,  expectant  on  the  determination  of  the 
demise,  was  at  the  making  of  the  indenture,  and 
from  thence  to  the  death  of  A.,  in  plaintiffs  and  A., 
and  from  her  death  until  making  of  the  after-men- 
tioned indenture  was  in  plaintiffs,  who  before 
breach  assigned  the  reversion  by  indenture  to  S. — 
Verification.  Replication,  that  no  reversion  in 
the  supposed  demised  premises,  expectant  &c., 
was  at  the  time  &c.,  or  from  thence  &c.,  in  plain- 
tiffs and  A.,  or  from  her  death  until  &c.,  in  plain- 
tiffs ;  conclusion  to  the  country  : — Held,  on  general 
demurrer,  that  the  recitals  showed  the  lessors  to 
have  had  only  an  equitable  title  ;  that  the  facts  being 
disclosed  on  the  face  of  the  lease,  neither  party  was 
estopped  from  denying  that  the  lessors  had  a  legal 
reversion;  that  the  covenant  for  the  payment  of  an 
annual  sum  was  a  covenant  in  gross;  and  that  the 
declaration  was  not  inconsistent  or  repugnant; 
that  the  plea  was  bad  for  passing  over  the  aver- 
ment in  the  declaration,  that  the  plaintiffs  had  no 
reversion,  and  assuming  that  they  had  a  reversion, 
averring  that  they  assigned  it ;  that  the  replication 
•was  not  a  departure.  Quaere,  whether  the  annual 
sum  covenanted  to  be  paid  was  a  reservation  ? 
Semble,  that  the  lessee  was  estopped  by  the  reci- 
tals in  the  lease  from  averring  that  the  lessors  had 
a  legal  reversion.  Pargeter  v.  Harris,  7  Q.  B. 
70S. 

Husbandry  Provisions.]  — In  trespass  for  enter- 
ing a  farm,  a  plea,   after  setting  out  a  lease  by 
indenture  from  A.  to   plaintiff,  which  contained 
covenants  by  plaintiff  that  he  would  not,  at  any 
time  during  the  term,  sow,  reap,  or  take  from  the 
arable  lands  demised,  or  any  part  thereof,  more 
than  two  crops  of  any  sort  of  corn   or  grain  suc- 
cessively, but  would,  every  third  year,  summer- 
fallow  or  lay  the  said  arable  lands  down  with  rye- 
grass  and  clover-seeds,  or  would  plant  with  pota- 
toes, or  sow  with  peas  or  beans,  which  should  be 
twice  well  hoed;  stated,  that,  during  the  term, 
plaintiff  sowed  and  took  off  and  from  fifty  acres  of 
the  arable  lands  demised  more  than  two  crops  of 
corn  successively;  and  that  he  did  not  nor  would, 
every  third  year,  summer-fallow  or  lay,  the  said 
•able  lands,  or  any  part  thereof,  down  with  rye- 
grass,  &c.,  nor  did  nor  would  plant  with  potatoes, 
nor  sow  with  peas,  which  were  twice  well,  or  in 
any  manner,  hoed,  &c.     Plaintiff  replied,  that  he 
ot,  at  any  time  during  the  term,  sow  or  take 
i  or  from   the  arable  lands,  or  any  part  thereof, 
lore  than  two  crops  of  any  sort  of  grain  succes- 
rely;  and,  in  every  third  year,  did  summer-fal- 
ow  a  part,   consisting  of  fifty  acres,   and  did  lay 
vn  with  rye-grass  and  clover-seed  part,  consist- 
nfty  other  acres  ;  and  did  plant  another  part, 
Ling  »f  fitly  other  acres,  with  potatoes  ;  and 
another    part,    consisting  of  fifty  other 
h  peas,  and  the  residue  of  the   arable 
"I"  beans,  which  were  twice  well   hoed, 
''"'    ""•>•"    was  not,  at  any  time  during 
demise,  any  portion  of  the  said  arable 
""•  indenture  contained,  which  the  plain- 
not,  every  third  year,  either  summer-fallow 


or  lay  down  with  rye-grass  and  clover-seeds,  or 
plant  with  potatoes,  or  sow  with  peas  or  beans 
which  were  twice  well  hoed,  contrary  to  the 
covenant  of  the  plaintiff  in  the  indenture  in  that 
behalf  contained,  &c.,  concluding  to  the  country  : 
— Held,  on  special  demurrer  to  the  replication, 
that  the  covenant  set  out  was  two-fold  :  that  the 
tenant  would  not  take  more  than  two  crops  of 
grain  in  succession,  and  that  he  would  do  certain 
other  things ;  that  the  plea  correctly  averred  a 
breach  of  the  first  branch  of  the  covenant,  but  did 
not  show  a  breach  of  the  second,  inasmuch  as  it 
did  not  negative  the  sowing  with  beans;  and  that 
the  replication,  which  contained  a  direct  traverse 
of  the  breach  well  alleged  in  the  plea,  was  not 
rendered  bad  by  the  introduction  of  the  subse- 
quent immaterial  matter  relating  to  the  other 
breach.  Hammond  v.  Colls,  1  C.B.  916;  3  Dowl. 

6  L.  164. 

The  custom  of  the  country  applies  to  a  tenancy 
created  by  lease  in  writing,  though  the  witnesses 
who  prove  the  existence  of  the  custom  cannot 
undertake  to  say  whether  it  applies  where  the 
lease  is  in  writing.  Wilkins  v.  Wood,  12  Jur.  583  ; 
17  L.  J.,  Q.  B.,  319. 

A  covenant  in  a  farming  lease,  that  the  tenant 
should,  during  the  demise,  consume  on  the  pre- 
mises, for  the  improvement  of  the  same,  all  the 
hay,  straw,  &c.  which  should  grow  or  be  made 
upon  the  premises;  but  in  case  he  should  take  or 
sell  off  any  part  thereof,  which  he  was  at  liberty 
to  do,  then  that  he  should,  for  every  ton  of  hay  or 
straw  taken  or  sold  off,  bring  back  a  certain  quan- 
tity  of  manure  within  a  certain  space  of  time,  is 
a  covenant  in  the  alternative.  Richards  v.  Bluck. 
12  Jur.  963— C.  P. 

Where,  therefore,  in  an  action  for  breach  of 
such  a  covenant,  the  declaration  set  forth  only  so 
much  of  the  covenant  as  related  to  the  consum- 
ing the  crops  on  the  premises,  but  omitted  to 
traverse  the  tenant  having  brought  on  the  sub- 
stituted quantity  of  manure,  and  assigned  for  a 
breach  the  selling  off  and  carrying  away  certain 
crops,  without  converting  the  same  into  manure  ; 
it  was  held,  that  the  declaration  was  defective, 
and  that  defendant  was  entitled  to  recover  on  a 
plea  of  non  est  factum.  Ib. 

The  defendant  having  also  by  his  pleas  traversed 
the  breach  assigned — Held,  that  the  judge  at  the 
trial  did  right  in  refusing  to  allow  the  declaration 
to  be  amended.  76. 

Repairs.] — Semble,  in  covenant  for  non-repair, 
the  declaration  ought  to  state  the  term  for  which 
the  premises  were  demised.  Turner  v.  Lamb,  14 
Mee.  &  W.  412. 

Qua;re,  whether  one  of  several  tenants  in  com- 
mon, lessors,  can  sue  on  a  covenant  to  repair 
made  with  all.  Bradburne  v.  Bolfield,  14  Mee.  & 
W.  559. 

In  an  agreement  for  a  tenancy  of  buildings  for  a 
term,  the  landlord  to  do  the  repairs,  there  is  no 
implied  condition  that  the  tenant  may  quit  if  the 
repairs  are  not  done.  Surplice  v.  Farnsworth, 

7  Man.  &  G.  576. 

B.  having  a  term  of  sixty-one  years  in  land, 
granted  an  annuity  to  W.,  and,  for  securing  pay- 
ment, assigned  the  term,  wanting  one  day,  to  R. 
R.  then,  at  the  request  of  W.  and  of  B.,  demised, 
and  B.  demised  and  confirmed,  the  premises  to  S. 
for  thirty-one  years,  paying  rent  to  W.  while  the 
land  remained  subject  to  the  annuity,  and  after- 
wards to  B.  S.  covenanted  with  W.  and  R.,  and 
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their  respective  executors,  &c.,  and  also  with  B., 
to  pay  the  rent  while  the  land  was  subject  to  the 
annuity  to  R.,  and  afterwards  to  B.,  and  also  to 
repair  the  premises.  The  premises  came  by  as- 
signment to  G.,  who  failed  to  repair,  W.  being 
dead: — Held,  that  an  action  for  breach  of  the 
covenant  to  repair  was  properly  brought  against 
G.  by  R.  and  B.  jointly.  Wakefield  v.  Brown,  15 
Law  J.,  N.  S.,  Q.  B.,  373;  10  Jur.  853. 

A  tenant  who  has  agreed  to  keep  and  deliver  up 
premises  in  good  repair  at  the  end  of  his  term,  is 
bound  to  put  and  keep  them  in  good  repair  with 
reference  to  the  class  to  which  they  belong.  It  is 
not  sufficient  for  him  to  keep  them  in  as  good  con- 
dition as  he  found  them.  Paine  v.  Haine,  16  Law 
J.,  Exch.,  130. 

The  statute  32  Hen.  8,  c.  34,  applies  only  to 
cases  of  demise  by  deed,  and  an  assignee  of  the 
reversion  cannot  maintain  assumpsit  on  a  contract 
to  repair  made  with  the  assignor.  Standen  v. 
Christmas,  11  Jur.  694  ;  16  Law  J.,  Q.  B.,  265. 

Where  a  lease  contains  an  express  contract  on 
the  part  of  the  tenant  to  repair,  there  can  be  no 
implied  contract  to  repair  arising  from  the  relation 
of  landlord  and  tenant.  Ib. 

In  an  action  for  the  breach  of  a  covenant  for  re- 
pair in  a  lease,  a  tenant  is  not  liable  for  acts  done 
before  the  time  of  the  execution  of  the  lease, 
although  the  habendum  of  the  lease  states  the  pre- 
mises to  be  held  from  a  day  prior  to  its  execution. 
Shaw  v.  Kay,  1  Exch.  Rep.  412;  17  L.  J., 
Exch.,  17. 

The  habendum  in  a  lease  only  marks  the  dura- 
tion of  the  tenant's  interest,  and  its  operation  as  a 
grant  is  merely  prospective.  Ib. 

The  stat.  32  Hen.  S,  c.  34,  applying  only  to  a 
demise  by  deed,  the  lessor,  where  the  demise  is 
not  under  seal,  may,  notwithstanding  he  has  as- 
signed his  reversion,  sue  the  lessee  on  his  con- 
tract to  repair  for  a  breach  committed  during  the 
tenancy,  but  subsequent  to  such  assignment.  Bick- 
ford  v.  Parson,  12  Jur.  377;  17  L.  J.,  C.  P.,  193. 

The  declaration  was  in  assumpsit  for  breach  of 
a  promise  by  the  defendants  to  keep  in  repair 
during  their  tenancy  certain  premises  demised  to 
them  by  the  plaintiff.  Plea,  that,  before  the  breach, 
the  plaintiff  by  due  course  of  law  conveyed,  as- 
signed, granted,  and  assured  all  his  estate,  right, 
title,  and  interest  of  and  in  the  said  demised  pre- 
mises, and  of  and  in  the  reversion  expectant  upon 
the  determination  of  the  tenancy,  to  W.  B.,  and 
the  plaintiff  thenceforward  ceased  to  have  anything 
in  the  demised  premises,  and  the  defendants  then 
ceased  to  be,  and  never  since  have  been,  tenants 
thereof  to  the  plaintiff: — Held,  that  the  plea  was 
bad  in  substance.  Ib. 
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Quaere,  if  the  plea  was  not  bad  on  special  de- 
murrer for  not  showing  what  reversion  the  plain- 
tiff had,  and  by  what  mode  the  assignment  was, 
and  also  for  being  an  argumentative  traverse  of 
the  breach  in  the  declaration  ?  Ib. 

Defendant,  on  becoming  tenant  to  plaintiff  of  a 
farm  and  outbuildings,  agreed  to  keep  the  same, 
and  at  the  expiration  of  the  tenancy  to  deliver  up 
the  same,  in  good  repair,  order,  and  condition. 
Breach,  that  he  did  not  deliver  up  the  farm,  &c., 
in  good  repair,  &c.: — Held,  that,  on  this  contract 
to  keep  the  premises  in  good  repair,  the  tenant 
was  bound  to  put  them  in  that  condition,  and  that 
the  tenant  was  not  justified  in  keeping  them  in 
bad  repair  because  he  found  them  in  that  condi- 
tion} but  the  extent  of  that  repair  was  to  be  mea- 


sured by  their  age  and  class.     Payne  v.  Haine, 
16  M.  &  W.  541. 

Where  tenant  for  years  agrees  to  keep  the  pre- 
mises in  repair  during  the  tenancy,  and  before  the 
expiration  of  the  term  an  action  is  brought  against 
him  for  breach  of  this  agreement,  the  plaintiff  is 
entitled  to  recover  nominal  damages  only.  Mar- 
riott v.  Cotton,  2  C.  &  K.  553— Rolfe. 

Statute  32  Hen.  8,  c.  34,  applies  to  leases  only; 
and  where  a  lease  is  not  under  seal  the  assignee 
of  the  reversion  cannot  maintain  assumpsit  against 
the  lessee  for  breach  of  his  contract  with  the 
assignor  to  repair.  Standen  v.  Chrismas,  10  Q.  B. 
135. 

There  is  no  implied  contract  to  use  demised 
premises  in  a  tenant-like  manner,  where  the  ten- 
ant has  expressly  contracted  to  repair.  Ib. 

Reversion.]  —  A  lease  of  premises  for  a  term  of 
years  was  granted  to  K.,  L.,  and  C.  Some  time 
afterwards  L.  granted  a  lease  of  the  residue  of  the 
said  term,  wanting  one  day,  to  the  defendants,  by 
whom  the  lease  was  duly  executed,  and  rent  was 
paid  to  L.  Both  leases  contained  covenants  to 
repair,  insure,  &c.,  and  a  proviso  for  re-entry  for 
breach  of  either  of  them,  but  a  performance  of  the 
covenant  to  insure  in  the  lease  to  the  defendants 
would  not  necessarily  have  included  a  perform- 
ance of  the  corresponding  covenant  in  the  original 
lease.  The  premises  being  out  of  repair,  and  un- 
insured, the  original  lessor  entered  for  a  forfeiture. 
In  an  action  of  covenant  by  L.  as  reversioner 
against  the  defendants  for  a  breach  of  their  cove- 
nants to  repair  and  insure,  and  for  damages  sus- 
tained by  his  loss  of  the  term,  &c.:  —  Held,  first, 
that  the  execution  of  the  lease  and  payment  of 
rent  to  L.  by  the  defendants,  were  evidence  that 
L.  was  solely  entitled  to  the  reversion,  upon  the  de- 
termination of  the  lease  granted  to  the  defendants. 
Logan  v.  Hall,  11  Jur.  804;  16  Law  J.,  C.  P.,  252. 

Held,  secondly,  that  L.  (a  sub-lessor)  could  not 
recover  against  the  defendants  (sub-lessees)  the 
value  of  the  term  granted  by  the  original  lease, 
which  he  had  lost  by  the  defendants'  breach  of 
covenants.  Ib. 

Notice  to  Quit.] — A  notice  to  quit  given  by  an 
agent  in  the  names  of  W.  and  B.  and  also  several 
other  parties,  is  valid  as  a  notice  from  W.  and  B. 
only.  Doe  d.  Bailey  v.  Foster,  15  Law  J.,  N.  S., 
C.  P.,  263. 

A  tenancy  from  year  to  year  so  long  as  both  par- 
ties please,  is  determinable  at  the  end  of  the  first 
as  well  as  of  any  subsequent  year,  unless  in 
creating  such  tenancy  the  parties  use  words  show- 
ing that  they  contemplate  a  tenancy  for  two  years 
at  least.  Doe  d.  Clarke  \.  Smaridge,  7  Q.  B.  957. 

Therefore,  where  a  tenant  at  the  expiration  of  a 
term  of  years,  held  over,  and  the  landlord  received 
rent  from  him  : — Held,  that  the  landlord  might  by 
a  half-year's  notice  require  him  to  quit  at  the  end 
of  the  first  year  after  the  term  of  years  had  ex- 
pired. Ib. 

Tenant  from  year  to  year  gave  his  landlord  no- 
tice to  quit,  ending  at  a  time  within  half  a  year. 
The  landlord  at  first  acquiesced,  but  ultimately  re- 
fused to  accept  the  notice,  the  tenant  quitted  ac- 
cording to  his  notice,  and  the  landlord  entered  and 
did  some  repairs: — Held,  that  the  tenancy  was 
not  determined.  Bcssell  v.  Landsberg,  7  Q.  B.  638. 

Notice  was  given  to  a  tenant  from  year  to  year5 
holding  from  Martinmas  to  Martinmas,  to  quit  "  on 
the  13th  day  of  May  next,  or  upon  such  other  day 
or  time  as  the  current  year  for  which  you  uow 
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hold"  "  will  expire."  The  notice  was  dated  and 
served  on  21st  October  :  —  Held  bad.  Doe  d.  Rich- 
mond (Mayor  SfC.)  v.  Morphett,  7  Q.  B.  577. 

Where  a  tenant  is  entitled  to  six  months'  notice 
to  quit,  a  notice  to  quit  "  at  the  expiration  of  the 
present  year's  tenancy"  is  sufficient,  although  it 
does  not  appear  on  the  face  of  it  that  it  was  given 
six  months  before  the  period  therein  specified  for 
quitting.  Doe  d.  Gorst  v.  Timothy,  2  Car.  &  K. 
351—  Rolfe. 

By  a  written  agreement  the  tenancy  was  to  be 
c<  from  year  to  year  to  Michaelmas  next,  at  the 
yearly  sum  of  351.,  payable  half-yearly,  at  Lady- 
day  and  Michaelmas,  except  the  last  half-year, 
which  portion  of  the  rent  shall  be  paid  on  or  be- 
fore the  1st  of  August  in  that  year,  the  tenant  to 
dress  the  lands  in  the  due  course  of  husbandry, 
&c.,  and  to  allow  the  landlord  or  incoming  tenant 
in  the  last  year  to  enter  on  the  1st  of  May  to  make 
fallows,  &c.,  the  tenant  to  be  allowed  the  use  of 
barns  for  stacking  and  threshing  the  crops,  &c.  of 
the  last  year,  until  the  1st  of  May  after  the  ten- 
ancy :"  —  Held,  that  the  agreement  did  not  create 
a  tenancy  for  more  than  a  year,  and  that  notice  to 
quit  might  be  given,  expiring  at  the  end  of  the  first 
year.  Doe  d.  Plumber  v.  Nainby,  11  Jur.  308; 
16  Law  J.,  Q.  B.,  303. 

A  written  notice  to  quit  may  be  proved  by  pro- 
duction of  a  copy,  though  no  notice  has  been  given 
to  produce  the  original.  Doe  d.  Fleming  v.  Somer- 
ton,  7  Q.  B.  58. 

By  a  memorandum  of  agreement,  dated  23d  of 
June,  1842,  made  between  A.  as  agent  for  and  on 
behalf  of  the  churchwardens  of  the  parish  of  St. 
M.  (not  naming  them),  of  the  one  part,  and  B.  of 
the  other  part,  it  was  agreed  that  the  church- 
wardens should  grant  a  lease  to  B.  for  twenty-one 
years  from  Midsummer-day  then  next,  under  the 
clear  yearly  rent  of  30/.,  and  B.  agreed  to  accept 
such  lease;  and  that,  until  such  lease  should  be 
granted,  the  said  yearly  rent  should  be  payable  and 
recoverable  by  distress  or  otherwise,  in  like  man- 
ner as  if  such  lease  had  been  executed  :  —  Held, 
that  the  tenancy  thereby  created,  whether  a  ten- 
ancy from  year  to  year,  which  the  Court  thought  it 
was,  or  a  tenancy  at  will,  was  properly  put  an  end 
to  by  a  notice  to  quit  and  deliver  up  possession 
given  by  persons  acting  as  agents  for  C.  and  D., 
who  were  churchwardens  at  the  time  the  agree- 
ment was  made  and  B.  let  into  possession,  not- 
withstanding the  notice  purported  also  to  have 
been  given  on  behalf  of  the  churchwardens  and 
o\.  rseers  in  office  when  the  notice  was  served, 
and  did  not  state  to  whom  the  possession  was  to 
be  delivered  up.  Doe  d.  Bailey  v.  Foster,  3  C.  B. 

Restitution  of  Premises.]  —  The  appeal  allowed 
by  the  stat.  11  Geo.  2,  c.  19,  s.  17,  against  an  or- 
di-r  of  magistrates  giving  possession  to  a  landlord 
under  sect.  16,  is  to  the  judges  of  assize  as  indi- 
viduals. Reg.  v.  Sewell,  15  Law  J.,  N.  S.,  Q.  B., 
49  ;  10  Jur.  48. 

I!-  Id,  therefore,  that  an  indictment  alleging  that 

th«'  judge  of  assize  had  made  an  order  for  restitu- 

tion of  premises  to  the  tenant,  was  not  supported 

by  production  of  an  order,  made  upon  an  appeal 

'..    H.  and  C.  D.  (the  judges),  and  others  their 

Jllowg,  justices,  and  signed  by  the  deputy-clerk 

-i-/.<:  only.     lb. 


e,  such  an  order  should  be  signed  by  the 
Judge*  who  make  it.     lb. 

•rder  for  restitution,  though  not  directed  to 


any  person,  would  justify  the  sheriff  in  acting  un- 
der it.     lb. — Denman. 

Proceedings  of  magistrates  for  restitution  of 
premises  under  sect.  16  of  stat.  11  Geo.  2,  c.  19, 
are,  by  sect.  17,  to  be  revived  (in  England)  by  the 
Judges  on  circuits,  &c.  acting  as  individual  jus- 
tices : — Held,  therefore,  that  the  allegation  in  an 
indictment,  that  an  order  was  made  by  A.  and  B., 
the  justices  of  assize  for  Surrey,  was  not  supported 
by  a  certificate  of  such  an  order,  signed  by  the  de- 
puty clerk  of  assize  in  the  same  way  as  an  order 
of  Court.  Reg.  v.  Sewell,  8  Q.  B.  161. 

Semble,  that  it  is  not  necessary,  on  such  indict- 
ment, to  prove  the  proceedings  before  the  magis- 
trates, preliminary  to  the  restitution,  and  that  it  is 
sufficient  to  put  in  the  record  made  up  by  them,  in 
which,  after  reciting  the  complaint  and  other  pro- 
ceedings, they  declare  that  they  put  the  complain- 
ant into  possession,  lb. 

Semble,  that  orders  under  sect.  17  of  stat.  11 
Geo.  2,  c.  19,  should  be  signed  by  the  Judges  who 
make  them.  lb. 

Renewal — Tenantry  Act  (Ireland).] — A  bill  by  a 
landlord  against  the  assignee  of  his  lessees  for 
lives  renewable  for  ever,  to  compel  her,  pursuant 
to  a  covenant  in  the  lease,  to  accept  a  renewal, 
was  dismissed;  she  having  become  assignee  under 
circumstances  which  rendered  it  inequitable  in  the 
landlord  to  compel  her  to  accept  the  renewal ;  and 
it  was  dismissed  with  costs :  the  Court  being  of 
opinion  that,  independently  of  those  circum- 
stances, the  landlord  had,  by  his  laches,  lost  the 
right  to  enforce  the  acceptance  of  the  renewal. 
Alder  v.  Ward,  2  Jones  &  Lat.  571. 

The  object  of  the  Tenantry  Act  (19  &  20  Geo.  3, 
c.  30),  and  of  the  local  equity  of  the  kingdom,  of 
which  it  is  declaratory,  is  only  the  relief  of  the 
tenant,  not  that  of  the  landlord  ;  therefore,  where 
a  cestui  que  vie  died  in  1802,  and,  in  1842,  the 
landlord  filed  his  bill  against  an  assignee  of  the 
lessee  to  compel  her  to  accept  a  renewal,  the 
bill  was  dismissed,  with  costs,  though  the  case  was 
one  of  mere  laches,  lb. 

Assignment  of  Leases.]  — The  grantee  of  part  of 
the  grantor's  reversionary  interest  in  the  whole  of 
the  property  in  which  a  particular  estate,  as  a  term 
of  years,  has  been  created,  is  an  assignee  of  the 
reversion  within  the  32  H.  8,  c.  34  ;  but  the  grantee 
of  the  whole  reversionary  interest  in  part  of  the 
property  is  not  such  an  assignee.  Wright  v.  Bur- 
roughes,  3  C.  B.  685. 

A.,  in  February,  1840,  demised  to  B.  for  twenty- 
one  years,  as  from  Christmas  then  last.  B.,  in 
January,  1841,  demised  to  D.  for  three  years;  and 
in  April,  1842,  demised  to  E.  for  the  whole  of  B.'s 
term  less  one  day  : — Held,  that  E.  was  an  assignee 
of  the  reversion  of  the  premises  demised,  within 
the  statute.  lb. 

A  declaration  in  trespass  alleged  that  the  de- 
fendant, with  force  and  arms,  broke  and  entered 
the  plaintiff's  dwelling-house.  Plea,  that  A., 
being  seised  in  fee  of  the  dwelling-house,  demised 
it  to  B.  for  twenty-one  years ;  that  B.  demised  to 
defendant  for  all  the  residue  of  his  term  wanting 
one  day;  and  that  the  plaintiff,  claiming  title  un- 
der colour  of  a  charter  of  demise,  pretended  to 
have  been  thereof  made  to  him  by  A.  for  life,  be- 
fore the  making  of  the  demise  by  A.  to  B.,  whereas 
nothing  ever  passed  by  virtue  of  that  charter 
during  the  continuation  of  the  several  terms,  en- 
tered into  the  dwelling-house,  and  was  thereof 
possessed,  whereupon  the  defendant  entered  &c. 
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Replication,  that,  before  making  the  demise  from 
B.  to  defendant,  and  whilst  B.  was  possessed  of 
the  term,  B.  demised  the  premises  to  D.  for  three 
years,  and  that  D.  assigned  his  term  to  the  plain- 
tiff, who  thereupon  became  possessed,  and  re- 
mained so  until  the  committing  of  the  trespasses. 
Rejoinder,  that  the  demise  to  D.  was  subject  to  a 
condition,  that  the  condition  was  broken,  and  de- 
fendant entered  for  the  breach: — Held,  first,  that 
the  defendant,  being  an  assignee  of  the  reversion 
within  the  32  H.  8,  c.  34,  could  avail  himself  of 
the  breach  of  the  condition.  Ib. 

Held,  secondly,  that  the  allegation  of  a  mere 
pretended  charter  of  demise  did  not  show  title  in 
plaintiff.  Ib. 

Held,  thirdly,  that  the  allegation  that  the  tres- 
pass had  been  committed  with  force  and  arms,  did 
not  import  a  forcible  entry.  Ib. 

Held,  fourthly,  that  the  replication  was  not  bad 
for  departure.  Ib. 

An  executor,  in  whom  a  term  of  years  has  vested, 
the  value  of  which  is  less  than  the  rent  reserved 
by  the  lease,  is  liable  notwithstanding  as  assignee, 
for  rent  to  the  extent  he  might  have  let  the  premises 
for.  Hopwood  v.  Whaley,  12  Jur.  1088— C.  P. 

Renewable  Leases.] — Robert  was  entitled  to  one- 
half  of  the  equitable  interest  and  to  one-sixth  of 
the  legal  estate,  by  descent  ex  parte  materna,  in 
lands  held  under  a  lease  of  1740,  for  lives  renew- 
able for  ever.  In  1766,  X.,  being  the  surviving 
cestui  que  vie  in  that  lease,  and  Robert  being  then 
a  minor,  his  father,  who  took  no  interest  under 
the  lease  of  1740,  procured  a  renewal  of  it  by  a 
demise  of  the  lands  to  be  made  to  himself,  for  the 
lives  of  X.  and  two  new  lives,  with  a  covenant  for 
perpetual  renewal.  On  his  death,  in  1779,  the 
legal  estate  under  the  lease  of  1766  descended 
upon  Robert,  as  his  heir;  X.  being  at  that  time  the 
only  surviving  life  in  it: — Held,  that,  upon  the 
death  of  Robert  intestate,  his  heir  ex  parte  ma- 
terna was  entitled  to  the  lands.  Creagh  v.  Blood, 
3  J.  &  L.  133. 

Held,  also,  that,  under  the  circumstances,  it 
could  not  be  presumed  that  the  persons  entitled 
to  the  legal  estate  under  the  lease  of  1740  had 
conveyed  or  surrendered  it  to  the  lessee  in  the 
lease  of  1766,  or  that  they  had  assented  to  the 
lessor  therein  making  the  renewal  of  1766  to  the 
lessee  therein.  Ib. 

A  renewal  by  the  party  entitled  to  it  will  change 
the  line  of  descent,  although  the  lease  is  only  for 
three  lives,  and  the  right  to  renewal  is  perpetual ; 
for  every  renewal  carries  the  actual  estate  and 
the  right  of  renewal  with  it;  and  equity  will  not 
interfere  to  keep  the  equitable  estate,  as  a  dis- 
tinct estate,  in  the  old  line  of  descent.  But  a  re- 
newal by  a  person  not  legally  entitled  to  it,  in 
trust  for  the  persons  beneficially  entitled  to  the 
estate,  does  not  vest  an  equitable  estate  in  them 
as  a  new  purchase,  so  as  to  alter  the  line  of  de- 
scent. Ib. 

In  1787  a  lease  was  made  by  a  lunatic  to  his 
brother,  for  lives  renewable  for  ever.  The  lessee, 
who  was  the  last  life  in  that  lease,  died  in  1836. 
Various  proceedings  were  had  in  the  lunacy  mat- 
ter respecting  the  lease  and  the  rent  reserved 
thereby,  the  result  of  which  was,  that,  without 
recognizing  the  lease  as  a  valid  demise,  the  lessee 
was  permitted  to  hold  part  of  the  lands  demised, 
paying  the  entire  reserved  rent.  From  1836  to 
1842  the  profits  were  received  by  the  heir  of  the 
lessee.  la  1842  the  lessor  died,  and  the  fee  de- 


scended upon  the  heir  of  the  lessee,  who  was  also 
heir  of  the  lessor: — Held,  on  a  bill  filed  by  a 
judgment-creditor  of  the  lessee,  that  the  latter 
had  not  acquired  either  the  fee  simple  subject  to 
a  perpetual  rent  equal  to  the  rent  reserved,  or  a 
right  to  a  renewal  by  reason  of  the  Statute  of 
Limitations,  (3  &  4  Will.  4,  c.  27),  length  of  time, 
or  the  proceedings  in  the  lunacy  matter ;  and  that 
the  profits  received  by  the  heir  of  the  lessee,  from 
1836  to  1842,  were  not  assets  of  the  lessee.  Ful- 
ton v.  Creagh,  3  J.  &  L.  329. 

Recovery  of  Possession  of  Small  Tenements.]  — 
Where  a  tenant,  after  notice  to  quit,  refuses  to 
deliver  up  possession  of  the  premises  occupied 
by  him,  and  a  plaint  has  been  entered  in,  and  a 
summons  thereupon  issued  out  of,  the  county 
court,  under  the  9  &  10  Viet.  c.  95,  s.  122,  the 
fact  of  the  tenant  appearing  to  such  summons, 
and  showing  cause,  is  not  sufficient  to  oust  the 
county  court  of  its  jurisdiction  to  grant  a  warrant 
of  possession,  but  it  is  for  that  court  to  determine 
whether  the  cause  shown  is  sufficient  or  not. 
Fearon  v.  Nowall,  17  L.  J.,  Q.  B.,  161— B.  C  — 
Erie. 
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LEGACY— See  EQUITY,  WILL. 

DESCRIPTION  OF  LEGATEES,  AND  TO  WHAT 

PERIOD  APPLICABLE,  &c. 
SPECIFIC  LEGACIES. 
CONDITIONAL  LEGACIES. 
LEGACIES  TO  CHARITABLE  USES. 
BEQUESTS  OF  ANNUITIES. 
VI.  BEQUESTS  OF  RESIDUARY  PERSONAL  ESTATE. 
VII.  GENERAL  LEGACIES  AND  BEQUESTS  OF  PER- 
SONAL ESTATE. 
VIII.  CONSTRUCTION  OF  BEQUESTS  GENERALLY. 

I.  DESCRIPTION  OF  LEGATEES,  AND  TO  WHAT  PERIOD 
APPLICABLE,  &c. 

Construction,  Principle  of —  Generally.]  —  On 
construing  an  appointment  of  stock  in  these  words, 
"  unto  and  among  my  said  brother  and  my  sisters, 
and  my  nephews  and  nieces  living  at  the  decease 
of  my  wife,  in  equal  shares  and  proportions" — It 
was  held,  that  the  qualification  of  living  at  the 
death  of  the  wife  attached  only  to  the  nephews 
and  nieces,  the  last  antecedent ;  the  direction  as 
to  the  shares  and  proportions  in  which  the  lega- 
tees are  to  take  the  property  not  affecting  the  con- 
struction of  the  words  which  describe  the  persons 
who  are  to  take.  Baker  v.  Baker,  6  Hare,  269 ; 
11  Jur.  585. 

Children.]  —  A  testatrix  bequeathed  the  "inte- 
rest" of  a  sum  of  money  to  her  eldest  child  for 
life,  and  afterwards  to  devolve  in  succession  on 
her  (the  testatrix's)  remaining  children:"  —  Held, 
on  the  death  of  the  eldest,  that  the  others  were 
entitled  for  life  in  succession,  according  to  their 
priority  of  age.  Young  v.  Sheppard,  10  Beav.207; 
16  L.  J.,Chanc.,247. 

Bequest  to  testator's  wife  of  the  use  and  usage 
of  all  his  effects  for  her  life,  and  at  her  death 
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bequest  of  the  same  to  four  nieces  by  name,  to  be 
by  them  equally  divided,  share  and  share  alike, 
and  at  their  deaths  to  go  equally,  share  and  share 
alike,  to  their  children  :— Held,  to  give  the  respec- 
tive children  their  parent's  share  only.  Arrow  v. 
Hellish,  1  De  G.  &  S.  355. 

A  testator,  after  various  bequests,  gave  to  his 
wife,  for  her  life  only,  all  his  remaining  estates, 
and  also  gave  her  all  his  capital  in  trade,  with  the 
three-quarters  of  the  profits  arising  therefrom,  for 
her  life;  but,  nevertheless,  in  trust,  at  her  death, 
for  his  then  surviving  children,  share  and  share 
alike,  "independent  of  the  rental  of  his  said 
estates,  which  he  gave  and  bequeathed  to  his  sur- 
viving female  children,"  to  be  paid  to  them  as  he 
directed.  The  testator  then  proceeded  thus  :  "  on 
the  decease  of  any  of  these  children,  should  they 
die  without  issue  lawfully  begotten,  that  share 
to  fall  to  the  rest,  and  so  on  to  the  last  female 
child;  but  should  they  marry  and  have  children, 
then  their  share  to  go  to  the  said  child  or  children, 
and  from  my  last  female  child  to  the  males  of  my 
body  lawfully  begotten,  with  the  same  restrictions 
as  before  expressed,  and  to  the  heirs  and  assigns 
of  the  last  of  them."  One  of  the  testator's  daugh- 
ters, after  his  death,  married,  and  died  in  the 
lifetime  of  his  widow,  leaving  children  : — Held, 
that  such  children  did  not  take  any  interest  under 
the  will,  the  word  "  surviving"  having  reference 
to  the  death  of  the  testator's  widow,  and  not  to 
his  own.  Wordsworth  v.  Wood,  1  H.  L.  Ca.  129; 
11  Jur.  593. 

To  what  Period  the  Description  applies.]  — A  tes- 
tator gave  real  and  personal  estate  to  a  trustee 
upon  certain  trusts  for  the  benefit  of  his  son  during 
his  life,  and  directed  that,  in  case  his  son  should 
die  under  twenty-one  without  leaving  issue,  his 
trustees  should  convert  the  same  into  money,  and 
divide  it  equally  among  E.  H.,  the  children  of 
M.  W.,  and  the  children  of  E.  E.,  and  the  issue 
of  such  of  them  as  should  die  leaving  lawful  issue, 
the  issue  taking  their  parents' share  ;  the  shares  to 
be  paid  to  the  legatees,  being  sons  at  twenty-one, 
and  being  daughters  at  twenty-one  or  marriage  ; 
the  shares  during  minority  to  be  invested,  and  the 
dividends  applied  for  the  maintenance  and  educa- 
tion of  the  legatees.  M.  W.  had  children  at  the 
death  of  the  testator,  and  other  children  born  after 
the  death,  under  twenty-one  years  of  age,  of  the 
testator's  son: — Held,  that  all  the  children  of  M. 
W.,  who  were  born  at  the  time  the  first  of  the 
legatees  who  attained  twenty-one  attained  that 
age,  were  entitled  to  participate  in  the  gift.  Rob- 
ley  v.  Ridings,  11  Jur.  813;  16  Law  J.,  Chanc., 
344— V.  C.  B. 

Natural  Children.] — Bequest  of  a  sum  of  money 
to  a  trustee,  in  trust,  to  pay  to  A.  N.  the  interest 
during  her  life  or  until  she  married,  for  the  sup- 
port of  her  children,  W.  and  R.,  and,  in  case  of 
her  death  or  marriage,  to  apply  it  to  the  use  of 
her  children  ;  and  on  their  coming  to  the  age  of 
twenty-one,  to  divide  the  said  sum  between 
them  : — The  children  of  A.  N.  born  after  the 
date  of  the  will,  and  in  the  lifetime  of  the  testa- 
tor, do  not  take  under  this  bequest.  In  re  Connor. 
2  Jones  &  Lat.  456. 

Semble,  a  bequest  to  future  illegitimate  children 
s  void  :  and  there  is  no  distinction  between  ille- 
gitimate children  described  as  the  children  of  a 
particular  mother,  without  reference  to  their  pa- 
t'Tiuty,  and  those  who  are  described  as  the 
children  of  a  particular  father.  Ib. 

Executors  or  Administrators.]  —A  sum  of  money 
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was  bequeathed  in  trust  for  several  tenants  for 
life  in  succession',  with  remainder  to  such  person 
or  persons  as  one  of  them,  who  was  a  married 
woman,  should  by  will  appoint,  and,  in  default  of 
such  appointment,  "  to  and  for  the  benefit  of  her 
executors  or  administrators."  The  lady  died 
without  making  any  appointment: — Held,  that 
her  personal  representative  took  the  reversionary 
interest  in  the  fund,  not  beneficially  nor  in  trust 
for  her  next  of  kin,  but  as  part  of  her  estate.  Att.~ 
Gen.  v.  Malkin,  2  Ph.  64;  1  Coop.  237;  10  Jur. 
955 ;  16  Law  J.,  Chanc.,  99. 

Heirs,  Executors,  or  Administrators — to  what 
Period  Description  applies.]  — Testator  devised 
and  bequeathed  all  his  real  estate  and  all  the 
residue  of  his  personalty  to  trustees,  upon  trust, 
to  pay  his  wife  an  annuity  for  her  life,  and  subject 
to  such  annuity  upon  trust  as  to  the  whole  of  his 
said  real  and  personal  estate  for  his  son  F.,  his 
heirs,  executors,  administrators,  and  assigns,  as 
and  when  he  should  attain  the  age  of  twenty-five ; 
and  in  case  his  said  son  should  die  after  the  age 
of  twenty-one,  but  before  twenty-five,  then  as  his 
said  son  should  by  will  or  deed  appoint;  but  in 
case  his  said  son  should  not  make  any  such  ap- 
pointment, or  should  die  before  attaining  twenty- 
five  without  leaving  issue,  then  upon  trust  for  the 
testator's  own  heirs,  executors,  or  administrators  : 
— Held,  that  the  last  limitation  embraced  those 
persons  only  who  were  entitled  to  the  testator's 
property  at  the  time  of  his  death,  and  that  it  was 
no  objection  to  this  construction  that  F.  himself 
happened  to  be  one  of  those  persons.  Wilkinson 
v.  Garrett,  2  Coll.  C.  C.  643  ;  10  Jur.  560. 

Family.]  — Testator  gave  all  his  property,  both 
real  and  personal,  to  his  wife  for  life,  "and, 
after  the  death  of  my  wife,  my  nephew  is  to  be 
considered  as  heir  to  all  my  property ;  but  I  di- 
rect, that,  whatever  portion  of  my  property  may 
hereafter  be  possessed  by  him,  shall  be  secured 
by  my  executors  for  the  benefit  of  his  family  :" — 
Held,  taking  the  whole  of  the  will  together,  that 
the  testator  by  the  word  "  family "  meant  the 
children  but  not  the  wife  of  his  nephew,  and  that 
the  property  ought  to  be  settled  on  the  nephew 
for  life,  and  on  his  children  after  his  death. 
White  v.  Briggs,  15  Sim.  17;  9  Jur.  678. 

A  testator  directed,  that,  upon  the  death  of  his 
wife,  to  whom  he  gave  a  life  interest  in  all  his 
property,  both  real  and  personal,  his  nephew, 
whom  he  named,  should  be  heir  to  all  his  property 
not  otherwise  disposed  of;  but  added,  that,  as  he 
had  little  intercourse  with  his  nephew,  and  was 
apprehensive  that  his  habits  might  require  some 
control,  whatever  portion  of  the  property  might  be 
possessed  by  him  was  to  be  secured  by  the  execu- 
tors for  the  benefit  of  his  family: — Held,  that  the 
real  estate  was  to  be  settled  on  the  nephew  for 
life,  with  remainder  to  his  sons  successively  in 
tail  male,  with  remainder  to  his  daughters  as  te- 
nants in  common  in  fee  ;  and  the  personal  estate 
upon  the  nephew  for  life,  with  remainder  to  all  his 
children  as  joint  tenants,  with  a  proviso  that  in  the 
event  of  all  the  children  dying  under  twenty-one, 
and,  daughters,  unmarried,  or,  if  sons,  without 
issue,  the  personalty  should  be  held  in  trust  for 
the  nephew  absolutely.  White  v.  Briges,  2  Ph. 
583;  16  L.  J.,  Chanc.,  196. 

"  Children-' — «  Issue. "] — A  testator  gave  four- 
teen Phttnix  shares,  on  trust  to  pay  the  produce 
of  ten  to  his  daughters  for  life,  and  afterwards  to 
his  son,  and  afterwards  to  the  son's  "  children  ;" 
and  he  gave  the  other  four  shares  to  his  son  for 
life,  and  afterwards  to  his  "  children,"  and,  in  de- 
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fault  of  "such  issue"  of  his  son,  he  gave  all  the 
shares  to  his  "daguhters"  and  their  "issue," 
share  and  share  alike,  such  issue  not  to  be  entitled 
to  or  take  more  than  their  deceased  parent's  share. 
The  son  died  without  issue: — Held,  that  the 
daughters  took  absolute  interests,  and  that  their 
children  took  only  by  way  of  substitution  for  their 
parents,  and  not  by  way  of  limitation  or  succes- 
sion. Hedges  v.  Harpur,  9  Beav.  479. 

A  testator  bequeathed  ten  Pelican  shares  to  his 
son,  "  and  his  heirs,  executors,  administrators, 
and  assigns  for  ever,"  he  paying  the  profits  of  eight 
to  the  testator's  daughters  for  life,  and,  after  their 
decease,  the  daughters'  shares  were  to  "  return  to 
his  son  and  his  issue,"  and,  "  in  default  of  such 
issue,"  there  was  a  gift  over  to  the  daughters  and 
their  "issue:" — Held,  that,  subject  to  the  life 
interest  of  the  daughters,  the  son  was  absolutely 
entitled  to  the  shares.  Ib. 

A  testator  gave  to  each  of  his  five  daughters 
400Z.  per  annum  for  their  lives,  and  after  their  re- 
spective deceases,  he  gave  the  same  to  their 
"children,"  respectively;  and  in  case  any  of  the 
daughters  died  "  without  issue,"  the  annuity  to 
cease  : — Held,  that  the  children  of  the  daughters 
took  for  life  only  a  proportion  of  the  annuity.  Ib. 

Though  the  word  "  issue"  be,  in  one  clause  of 
a  will,  construed  "children,"  it  does  not  neces- 
sarily follow  that  it  will  receive  the  same  construc- 
tion in  all  the  other  clauses.  Ib. 

Cousins.} — Testator  bequeathed  a  fund  in  trust 
for  his  second  cousins  : — Held,  that  a  first  cousin 
once  removed  was  not  entitled  to  a  share.  Bridg- 
north  (Corporation  of)  v.  Collins,  15  Sim.  541.  . 

Government.] — A  bequest  to  the  Queen's  Chan- 
cellor of  the  Exchequer  for  the  time  being,  to  be 
by  him  appropriated  to  the  benefit  and  advantage 
of  Great  Britain — Held,  to  be  valid  so  far  as  re- 
lated to  the  pure  personalty,  but  void  in  respect  of 
the  personalty  savouring  of  realty.  Nightingale 
v.  Goulburn,  5  Hare,  484  ;  11  Jur.  383;  16  Law  J., 
Chanc.,  270. 

Heir.] — Testator  gave  his  freehold  and  copy- 
hold estates  and  his  personal  estate  to  certain  per- 
sons (whom  he  appointed  his  executors),  in  trust, 
out  of  his  personal  estate  and  by  sale  or  mortgage 
of  his  freehold  and  copyhold  estates,  to  raise 
money  sufficient  to  pay  his  debts,  funeral  expenses, 
and  legacies,  and,  out  of  the  rents  and  interest  of 
so  much  of  his  real  and  personal  estate  as  should 
not  be  sold  or  disposed  of  for  those  purposes,  to 
pay  certain  annuities  and  such  sums  as  his  trustees 
should  think  sufficient  for  the  maintenance  of  his 
son  John,  and  his  children  (if  he  should  have  any), 
and  to  accumulate  the  residue  of  the  rents  and  in- 
terest during  the  life  of  John,  and,  after  John's 
decease,  to  stand  seised  of  his  real  estates,  in  trust 
for  John's  first  son  and  the  heirs  of  the  body  of 
such  first  son,  successively  as  they  should  be  in 
priority  of  birth,  and  for  the  several  and  respec- 
tive heirs  of  the  body  and  bodies  of  every  such 
son;  and,  for  default  of  such  issue,  for  A.  for  life, 
with  remainder  to  his  sons  in  tail,  with  remainder 
to  B.  and  his  sons,  and  to  C.  and  D.  and  their  sons 
in  like  manner,  with  remainder  to  his  own  right 
heirs  for  ever;  and  he  declared  that  his  trustees 
and  executors  should  stand  possessed  of  his  per- 
sonal estate  after  John's  death,  in  trust  for  such 
person  and  persons,  in  the  same  order  and  succes- 
sion, and  for  such  and  the  same  estates  and  inte- 
rests as  were  thereby  declared  concerning  his  real 
estates,  so  far  as  the  nature  of  the  property,  the 
rules  of  law  and  equity,  the  deaths  of  parties,  and 


other  contingencies,  would  admit  of.  The  testator 
died  in  1780  ;  his  son  John  was  his  heir-at-law  and 
customary  heir.  John,  and  A.,  B.,  C.,  and  D.,  died 
without  issue  : — Held,  that  the  trusts  subsequent 
to  the  trust  for  the  first  son  of  John  were  not  void 
for  remoteness,  and  that  the  ultimate  trust  of  the 
personal  estate,  as  well  as  of  the  freehold  and 
copyhold  estates,  vested,  on  the  testator's  death, 
in  his  son  John,  as  his  heir-at-law  at  his  death. 
Boydell  v.  Golightly,  14  Sim.  327. 

If  a  testator  directs  his  real  estate  to  be  settled 
on  his  son,  his  heir-apparent,  for  life,  with  re- 
mainder to  the  first  and  other  sons  of  his  son  in 
tail,  with  remainder  to  A.  for  life,  with  remainder 
to  his  first  and  other  sons  in  tail,  with  remainders 
to  other  persons  and  their  sons  in  like  manner, 
and  ultimately  on  his  own  right  heirs;  and  his 
personal  estate  to  be  settled  on  the  same  persons 
in  the  same  order  and  succession,  and  for  the  same 
estates  and  interests,  so  far  as  the  nature  of  the 
property  and  the  rules  of  law  and  equity  will  ad- 
mit of: — The  Court,  if  a  suit  is  instituted  imme- 
diately after  the  testator's  death  for  the  purpose 
of  having  a  settlement  made,  will  order  the  ulti- 
mate limitation  of  the  personal  and  real  estate 
to  be  made  to  the  person  who  is  the  testator's 
heir.  Ib. 

Heirs-at-Law.]  — A  testator  directed  his  trustees 
to  purchase  a  sum  of  stock  sufficient  to  give  an 
annuity  to  his  daughter  for  life.  If,  at  the  death 
of  his  daughter,  she  should  have  no  child  living, 
or  he  or  they  should  die  under  the  age  of  twenty- 
one  years,  the  testator  directed  his  trustees  to 
sell  out  the  trust  monies,  and  pay  thereout  certain 
legacies.  "All  the  rest  and  residue  of  the  said 
principal  trust-monies,  &c.,  I  give  and  bequeath 
to  and  among  my  heirs-at-law,  share  and  share 
alike."  The  daughter  died  without  children: — 
Held,  on  the  construction  of  the  whole  will,  that 
the  sum  of  stock  passed  to  the  heir-at-law  of  the 
testator  at  the  time  of  his  death.  Ware  v.  Row- 
land, 11  Jur.  622;  16  Law  J.,  Chanc.,  427— 
V.  C.  E. 

A  testator  directed  his  executors  to  set  apart  a 
sum  of  stock  to  answer  an  annuity  of  600?.  to  be 
paid  to  his  daughter  Anna  Maria  (who  was  then 
his  only  surviving  child)  for  her  life,  and  on  her 
death  to  divide  the  principal  among  her  children, 
if  she  should  leave  any,  on  their  respectively  at- 
taining the  age  of  twenty-four ;  if  no  child,  or  none 
who  should  attain  that  age,  to  pay  thereout  two 
small  legacies;  "and  all  the  rest  and  residue  of 
the  said  principal  fund  he  gave  and  bequeathed 
to  and  amongst  his  heirs-at-law,  share  and  share 
alike  ;"  and  in  a  subsequent  part  of  his  will  he 
appointed  his  said  daughter  by  name  his  general 
residuary  legatee  : — Held,  nevertheless,  that,  as 
sole  heiress-at-law  and  next  of  kin  of  the  testator 
at  the  time  of  his  death,  she,  and  not  his  heir-at- 
law  or  next  of  kin  at  the  time  of  her  death,  was 
entitled,  under  the  ultimate  gift,  to  the  fund  set 
apart  to  answer  the  annuity.  Ware  v.  Rowland, 
2  Ph.  635;  12  Jur.  165 ;  17  L.  J.,  Chanc.,  147. 

Grandchildren.}  —  Testator  bequeathed  certain 
houses  in  trust  for  his  grand-daughter  Martha,  for 
her  separate  use  for  her  life;  and,  on  her  decease, 
in  trust  to  apply  the  rents  for  the  maintenance  of 
her  children  then  living;  and,  when  they  should 
all  attain  twenty-one,  in  trust  to  sell  and  divide 
the  produce  amongst  them  equally;  and,  in  case 
Martha  should  die  without  leaving  issue,  to  divide 
the  produce  amongst  such  of  the  testator's  grand- 
children thereinafter  named  as  should  be  living  at 
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her  decease.  And  the  testator,  by  three  separate 
and  subsequent  clauses,  bequeathed  other  houses 
in  trust  for  his  grand-daughters  Charlotte,  Sarah, 
and  Harriett,  for  their  separate  use  for  their  lives, 
and  repealed,  after  each  clause,  "  and,  after  her 
decease,  in  trust  for  the  issue  of  her  body  in  the 
same  manner,  and  subject  to  the  same  conditions 
and  limitations  as  hereinbefore  expressed  in  the 
bequest  to  my  grand-daughter  Martha."  In  a  sub- 
sequent part  of  his  will  he  declared,  that,  if  all 
his  said  grand-daughters  should  die  without  leav- 
ing issue,  all  the  houses  mentioned  in  his  will 
should  fall  into  the  residue  of  his  estate.  Char- 
lotte died  leaving  issue.  Harriett  died  without 
issue: — Held,  that  the  houses  bequeathed  in  trust 
for  her  went  over  to  Martha  and  Sarah,  as  being 
the  only  grandchildren  of  the  testator  living  at  her 
death.  Doughty  v.  Saltwell,  15  Sim.  640. 

Heirs.}  —  See  White  \.Briggs,  2  Ph.  583;  17 
L.  J.,  Chanc.,  196. 

Heirs  — Absolute  Gift.]  —  Bequest  of  20007.  to 
A.,  and,  in  the  event  of  her  death  without  chil- 
dren, to  her  heirs,  the  nearest  relations  of  her 
grand-aunt,  A.: — Held,  that  A.  took  an  absolute 
interest.  Yearwood  v.  Yearwood,  9  Bea.  276  ;  10 
Jur.  151. 

Issue.]  —  The  word  "issue"  maybe  restricted 
so  as  to  mean  children,  and  conversely  the  word 
"  children"  may,  from  the  context,  be  enlarged  so 
as  to  be  construed  "  issue  ;"  each  case  depends 
on  the  peculiar  expressions  used,  and  the  struc- 
ture of  the  sentences.  If  the  case  be  doubtful, 
the  Court  prefers  that  construction  which  will 
most  benefit  the  testator's  family,  on  the  supposi- 
tion that  this  must  more  nearly  correspond  with 
his  intention.  I 'arrant  v.  Nichols,  9  Bea.  327;  15 
Law  J.,  Chanc.,  259. 

Testatrix  bequeathed  her  personal  estate  to  her 
sisters,  or  in  case  of  the  death  of  either  or  any  of 
them  leaving  issue,  then  the  share  of  her  so  dying 
to  go  to  such  child  or  children  equally.  All  the 
testatrix's  sisters  died  in  her  lifetime,  without 
leaving  any  child  or  children  living  at  the  testa- 
trix's death ;  but  one  of  them  left  two  grandchil- 
dren then  living: — Held,  that  the  word  "issue" 
meant  "  child  or  children,"  and,  consequently, 
that,  in  the  events  that  happened,  the  testatrix"'s 
estate  was  undisposed  of.  Goldie  v.  Greaves,  14 
Sim.  348. 

Testator  by  his  will  bequeathed  the  interest  of 
two  specific  sums  of  stock  to  his  wife  for  her 
natural  life,  and  directed  that  at  her  decease  one 
half  of  the  produce  of  the  said  stock  should  be 
received  and  divided  amongst  his  surviving  bro- 
thers and  sister,  or  their  issue,  share  and  share 
alike ;  the  remainder  being  given  in  manner  therein 
mentioned.  The  testator  died,  leaving  seven  bro- 
thers and  a  sister  surviving,  who  all  died  in  the 
lifetime  of  the  tenant  for  life,  viz.,  three  brothers 
without  leaving  issue,  and  three  brothers  and  a 
sister  leaving  issue: — Held,  upon  bill  filed  at  the 
death  of  the  widow  for  a  distribution  of  the  fund, 
that  the  word  "issue"  was  not  confined  to  chil- 
dren. Shailer  v.  Groves,  11  Jur.  485;  16  Law  J., 
Chanc.,  367— V.  C.  W. 
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_ 6  Issue.] — A  testator,  after  giving  a  life 

estate  in  all  his  property,  real  and  personal,  to  his 
wife,  proceeded  as  follows: — "I  give  and  be- 
tl'n-nth  after  the  death  of  my  wife  the  whole  of  my 
property,  both  real  and  personal,  in  equal  propor- 
tions, to  my  brothers,  T.,  A.,  and  J.,  and  my  sis- 
Jane  ;  but  should  any  of  my  brothers  or  sister 
die  without  leaving  issue,  then  I  give  such  share 


or  shares  to  the  survivors  or  survivor  of  them  ;  but, 
leaving  issue,  I  then  give  such  share  to  their  chil- 
dren, in  equal  proportions,  on  attaining  the  age  of 
twenty-one  years,  to  them  and  their  heirs  forever." 
J.  died  in  the  lifetime  of  the  testator,  unmarried; 
Jane  survived  the  testator,  but  died  in  the  lifetime 
of  the  testator's  widow,  leaving  one  child  living, 
and  several  grandchildren,  children  of  a  deceased 
child  ;  T.  survived  the  widow,  and  died  leaving 
children  ;  A.  died  last,  and  left  no  children  : — 
Held,  that,  as  T.  left  children,  his  share  did  not 
rest  absolutely  in  him,  although  he  survived  the 
widow,  but  went  to  his  children;  that  as  A.  left 
no  children,  and  was  the  survivor,  his  share  vested 
absolutely  in  him  ;  and  that  the  child,  and  not  the 
grandchildren  of  Jane,  became  entitled  to  her 
share  under  the  will.  Benn  v.  Dixon,  11  Jur.  812 
— V.  C.  E. 

Next  of  Kin  ex  Parte  Materna — to  what  Period 
the  Description  applies.]  —  The  testatrix  devised 
and  bequeathed  the  rents,  issues,  and  profits  of  her 
real  and  personal  estate  to  her  sister  for  life,  and, 
upon  and  after  her  decease,  upon  trust,  to  sell  the 
real  estate,  and  pay  the  money  arising  therefrom 
to  such  persons  as  the  testatrix  should  by  any 
codicil  direct;  and,  if  she  should  not  bequeath 
the  same  by  any  codicil,  then  to  pay  the  same  unto 
and  amongst  her  next  of  kin  ;  and,  by  her  codicil, 
the  testatrix  revoked  the  former  devise  and  bequest 
made  by  her  will,  and  devised  and  bequeathed  all 
the  said  real  and  personal  estate  to  other  trustees, 
upon  the  like  trusts,  but  directed  that  all  "  the 
said  residue  "  should  be  paid  to  her  next  of  kin  on 
the  part  of  her  mother,  and  not  to  any  of  her  next 
of  kin  on  the  part  of  her  father: — Held,  that  the 
testatrix  died  intestate  as  to  the  residuary  personal 
estate  ;  that  the  next  of  kin  of  the  testatrix,  ex 
parte  materna,  at  the  death  of  the  tenant  for  life, 
were,  under  the  codicil,  entitled  to  the  proceeds 
of  the  real  estate.  Say  v.  Creed,  5  Hare,  580;  11 
Jur.  603;  16  Law  J.,  Chanc.,  361, 

Next  of  Kin — to  what  Period  the  Description 
applies.] — Upon  an  ultimate  limitation  to  a  testa- 
tor's next  of  kin — Held,  that  the  next  of  kin  at  the 
testator's  death,  and  not  those  at  the  time  when 
such  ultimate  limitation  took  effect,  were  entitled. 
Seifferth  v.  Badham,  9  Bea.  370;  10  Jur.  892;  15 
Law  J.,  Chanc.,  345. 

Where,  after  specific  limitations,  a  testator  gives 
his  property  to  his  next  of  kin,  much  weight  is  not 
to  be  attached  to  that  which  is  supposed  to  be  the 
testator's  intention  in  favour  of  or  against  particu- 
lar persons  as  his  next  of  kin,  for  infinite  varia- 
tions may  take  place  in  that  class  between  his  will 
and  his  death.  It  is  probable  that  a  testator,  in 
such  cases,  means  to  provide  for  particular  per- 
sons, and  then  adds,  that  if  they  fail,  then  the 
law  may  take  its  course.  Ib. 

A  testator  gave  his  residuary  estate  to  his 
daughter  for  life,  with  remainder  to  her  children, 
and,  in  default,  to  his  next  of  kin:  —  Held,  that 
the  class  of  next  of  kin  was  to  be  ascertained  at 
the  testator's  death.  Lasbury  v.  Newport,  9  Bea. 
376. 

Next  of  Kin  of  a  particular  Name.]  —  Where  a 
testator  gave  property  to  his  next  of  kin  of  the 
name  of  Crump  living  at  the  decease  of  the  tenant 
for  life  —  Held,  that  a  woman  next  of  kin,  who 
bore  the  surname  of  Crump  at  the  time  of  the 
death  of  the  testator,  but  had  since  married,  was 
entitled.  Carpenter  v.  Bott,  11  Jur.  723;  16  Law 
J.,  Chanc.,  433 — V.  C.  E. 

Personal  Representative.]  —  Testator,  after  de- 
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vising  certain  freehold  estates  in  trust  for  A.,  in 
strict  settlement,  with  remainder  to  B.,  in  strict 
settlement,  with  remainder  to  his  own  right  heirs, 
gave  leasehold  and  copyhold  property  (of  the  na- 
ture of  personalty)  upon  similar  trusts,  yet  so  that 
the  same  should  not  vest  absolutely  iu  any  child 
of  a  tenant  for  life,  unless  such  child  should  attain 
twenty-one,  "  and  so  that,  in  default  of  any  per- 
son becoming  entitled  thereto  under  this  my  will, 
the  same  shall  be  in  trust  for  my  personal  and  not 
my  real  representative  ;"  and  the  testator  gave  the 
residue  of  his  personal  estate  to  his  wife,  and  ap- 
pointed her  sole  executrix  of  his  will: — Held, 
that  the  representative  of  the  widow  was  entitled 
to  the  leasehold  and  copyhold  property,  to  the  ex- 
clusion of  the  next  of  kin  of  the  testator.  Smith  v. 
Barneby,  11  Jur.  619;  16  Law  J.,  Chanc.,  466 — C. 

To  what  Period  the  Description  applies.  ]  —  Tes- 
tator bequeathed  8001.  in  trust  for  his  daughter 
Sarah  for  life,  and,  after  her  death,  he  bequeathed 
it  to  such  of  his  other  children  as  should  be  living 
at  her  death,  equally  if  more  than  one;  and  if  but 
one  such  child  should  be  then  living,  then  to  such 
only  child;  and  if  all  his  children  should  be  then 
dead  (which  event  happened),  then  to  his  personal 
representative  or  representatives;  and  he  directed 
the  trustees  to  transfer  the  stock  accordingly. 
Sarah  and  the  testator's  other  children  were  his 
next  of  kin  at  his  death  :  —  Held,  that  their  per- 
sonal representatives,  and  not  his  next  of  kin  at 
Sarah's  death^  were  entitled  under  the  ultimate 
bequest?  Nicholson  v.  Wilson,  14  Sim.  549. 

"Issue'' — "Children."] — See  Hedges  v.  Har- 
pur,  9  Beav.  479. 

Legal  Personal  Representative.]  — A  testator  gave 
the  interest  of  lOOOL  to  his  daughter  for  life,  and 
after  her  death  to  her  children  ;  but  if  she  died 
without  issue,  (which  happened),  he  gave  the  ca- 
pital to  his  sons  in  equal  shares,  and  declared,  that, 
if  any  of  them  should  die  in  his  daughter's  lifetime, 
his  or  their  share  or  shares  should  be  paid  to  his  or 
their  legal  personal  representatives.  Two  of  the 
sons  died  in  the  daughter's  lifetime: — Held,  that 
their  executors  were  entitled  to  their  shares  as 
part  of  their  personal  estate,  in  exclusion  to  their 
next  of  kin.  Hinchrliffe  v.  Westwood,  12  Jur.  618  ; 
17  L.  J.,  Chanc.,  167— V.  C.  B. 

Bequest  to  trustees  for  the  benefit  of  W.  P.  and 
his  children;  and,  if  W.  P.  should  die  without 
leaving  any  child,  "  to  A.  P.  if  he  should  be  then 
living,  if  not,  then  to  his  legal  personal  represen- 
tative or  representatives."  A.  P.  died  in  W.  P.'s 
lifetime,  and  then  W.  P.  died  without  leaving  a 
child  : — Held,  that  the  next  of  kin  of  A.  P.,  and 
not  his  executors  or  administrators,  were  entitled, 
the  testator  having  used  the  expression  "execu- 
tors or  administrators"  several  times  in  other 
parts  of  the  will.  Walker  v.  Camden,  (Marquis 
of),  12  Jur.  932 ;  17  L.  J.,  Chanc.,  4S8— V.  C.  E. 

Legal  Representative.] — See  Kilner  v.  Leech,  10 
Beav.  362. 


Mode  of  Distribution.] — Residuary  bequest  in 
trust  for  A.  for  life,  and  after  her  decease  to  dis- 
tribute "  between  the  testator's  brothers  and  sis- 
ters and  such  of  their  children  as  should  be  then 
living,  the  parents  and  children  to  be  classed 
together,  and  to  share  in  equal  proportions:" — 
Held,  that  those  brothers  and  sisters  and  children 
only  who  survived  A.  were  entitled,  and  that  they 
took  per  capita.  Turner  v.  Hudson,  10  Beav.  222  ; 
16  L.J.,  Chanc.,  180. 

A  testator  gave  his  property  (all  being  personal- 
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ty)  to  trustees,  upon  trust  to  pay  his  debts;  and  he 
gave  certain  legacies  and  three  annuities  to  three 
ladies;  and  he  gave  the  residue  of  the  dividends 
arising  during  the  lives  of  the  three  annuitants  to 
H.  S.  and  A.  C.,  married  ladies,  for  their  lives; 
and  after  the  deaths  of  the  three  annuitants,  as  to 
all  the  rest  of  his  estate,  he  bequeathed  the  same 
to  the  said  H.  S.  and  A.  C.,  and  their  several  chil- 
dren, to  be  divided  between  them  in  equal  shares : — 
Held,  that  the  gift  to  H.  S.  and  A.  C.  and  their 
several  children,  was  a  gift  per  capita  and  not  per 
stirpes.  Cunningham  v.  Murray,  1  De  G.  &  S. 
366;  11  Jur.  814;  16  L.  J.,  Chanc.,  484. 

See  also  Baker  v.  Baker,  6  Hare,  269  ;  11  Jur.  585. 

Next  of  Kin.]  — Testatrix  bequeathed  all  her  per- 
sonal estate  to  her  executors,  upon  trust  that 
same  be  placed  out  at  interest  for  the  sole  use  of 
E.  B.,  until  she  should  arrive  at  the  age  of  twenty- 
one  years,  or  be  married  ;  and  directed  her  execu- 
tors to  draw  the  interest  thereof  during  the  mino- 
rity of  E.  B.  or  until  her  marriage,  and  apply  same 
towards  her  maintenance  and  education;  and 
when  E.  B.  should  attain  her  age  of  twenty-one 
years,  or  be  married,  then  to  pay  the  principal  and 
interest  to  her,  as  and  for  her  own  proper  money; 
and  in  case  E.  B.  should  die  under  age  and  unmar- 
ried, the  testatrix  bequeathed  the  said  principal 
money  and  interest  to  her  (the  testatrix's)  next  of 
kin,  share  and  share  alike,  as  tenants  in  common  ; 
and  if  but  one,  the  whole  to  such  one.  E.  B.  was 
the  sole  next  of  kin  of  the  testatrix  at  the  time  of 
her  decease,  and  afterwards  died  under  age  and  un- 
married : — Held,  that  the  personal  representative 
of  E.  B.,  and  not  the  next  of  kin  of  the  testatrix  at 
the  time  of  E.  B.'s  death,  was  entitled  to  the  trust 
funds.  Murphy  v.  Donegan,  3  J.  &  L.  534. 

See  also  Kilner  v.  Leech,  10  Beav.  362. 
Next  of  Kin  of  a  particular  Name.]  —  Testator 
bequeathed  a  fund  in  trust  for  his  next  of  kin  of 
the  surname  of  Crump,  who  should  be  living  at 
the  decease  of  A.  B.  A  lady,  whose  maiden  name 
was  Crump,  was  the  testator's  sole  next  of  kin  at 
A.  B.'s  death  ;  but  she  married  after  the  testator's 
death,  and  then  took  and  ever  afterwards  bore 
her  husband's  surname,  which  was  Carpenter  : — 
Held,  nevertheless,  that  she  was  entitled  to  the 
fund.  Carpenter  v.  Bott,  15  Sim.  606;  11  Jur. 
723;  16  L.  J.,  Chanc.,  433. 

Personal  Representatives.]  — See  Kilner  v.  Leech, 
10  Beav.  362. 

Relations — to  what  Period  the  Description  ap- 
plies.]—  A  testator,  after  various  bequests,  gave 
half  the  residue  of  his  personal  property  to  his 
brother  G.  B.  for  life,  and,  after  his  death,  to  go 
to  S.  B.  for  her  life,  and,  at  her  death,  to  go  to 
such  of  the  testator's  relations  as  should  survive 
G.  B.  and  S.  B.  G.  B.  died  in  the  lifetime  of  S. 
B.:— Held,  that,  at  the  death  of  S.  B.-,  the  pro- 
perty was  divisible  among  such  of  the  testator's 
next  of  kin  living  at  his  death  as  were  living  at 
the  death  of  S.  B.  Bishop  v.  Cappel,  11  Jur.  939 — 
V.  C.  B. 

Mode  of  Division.]  — Gift  of  a  legacy  to  A.  for 
life,  with  remainder  to  B.  for  life,  and,  after  the 
death  of  the  survivor,  upon  trust,  to  pay  it  "  to, 
between,  or  amongst  C.,  if  then  living,  but,  if 
then  dead,  to,  between,  and  amongst  C.'s  children 
and  the  children  of  B.  then  living,  equally,  &c.:" 
— Held,  that  C.  and  the  children  of  B.  took  per 
capita.  Rickabe  v.  Garwood,  8  Bea.  579. 

A  testator  bequeathed  certain  monies,  after  the 
death  of  a  tenant  for  life  of  the  interest  thereof. 
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unto  and  equally  amongst  all  and  every  the 
children  of  S.  W.  and  S.  K.  which  shall  be  living 
at  the  death  of  the  said  S.  K.,  and  the  lawful 
issue  of  such  of  them  as  shall  be  then  dead,  share 
and  share  alike: — Held,  that  this  was  a  gift  per 
capita  and  not  per  stirpes.  Abbay  v.  Howe,  11  Jur. 
765 ;  16  Law  J.,  Chanc.,  437— V.  C.  B. 

A  testator  gave  the  residue  of  his  estate  unto 
H.  S.  and  A.  C.,  and  their  several  children  in 
equal  shares  and  proportions.  H.  S.  had  five 
children,  and  A.  C.  one  child  : — Held,  that  the 
residue  was  divisible  between  the  parents  and 
the  children  per  capita  in  equal  eighth  parts. 
Cunningham  v.  Murray,  11  Jur.  814;  16  Law  J., 
Chanc.,  484— V.  C.  B. 

Inaccurate  Description.]  — Bequest  to  John  New- 
bolt,  second  son  of  William  Strangways  Newbolt, 
vicar  of  Somerton.  The  vicar  of  Somerton  was 
William  Robert  Newbolt.  His  second  son  was 
Henry  Robert,  and  his  third  son  John  Pryce  : — 
Held,  that  John  Pryce  Newbolt  was  entitled  to 
the  legacy.  Newbolt  v.  Pryce,  14  Sim.  354. 

A  testator  devised  a  copyhold  estate  to  his 
nephew,  William  B.,  for  life,  with  remainder  "  to 
Elizabeth  Abbott,  a  natural  daughter  of  Elizabeth 
Abbott,  of  the  parish  of  G.,  single  woman,  who 
formerly  lived  in  his  service."  It  appeared,  by 
extrinsic  evidence,  that  there  was  no  one  at  the 
date  of  the  will  who  answered  the  description, 
but  that  a  person  of  the  name  of  Elizabeth  Abbott 
did  live  in  the  testator's  service,  and  left  it,  being 
with  child  by  his  nephew,  W.  B.  She  had  a  son, 
John  Abbott,  and  afterwards  married  J.  C.,  by 
whom  she  had,  at  the  date  of  the  will,  one  daugh- 
ter, Margaret  C.: — Held,  that  the  will  was  not 
void  for  uncertainty,  but  that  John  Abbott,  the 
only  illegitimate  child  of  E.  A.,  was  the  party 
meant  by  the  above  description.  Ryall  v.  Han- 
nam,  11  Jur.  761;  16  Law  J.,  Chanc.,  491 — R. 

Bequest  of  100/.  each  to  the  two  children  of  the 
testator's  nephews,  A.  and  B.;  A.  had  three  chil- 
dren, and  B.  two  children: — Held,  that  the  five 
children  who  were  living  at  the  date  of  the  will 
and  at  the  death  of  the  testator  were  entitled,  un- 
der the  bequest,  to  100/.  apiece.  Morrison  v. 
Martin,  5  Hare,  507. 

Imperfect  Description — Parol  Evidence.] — A  tes- 
tator, who  was  a  farmer,  by  his  will  gave  a  legacy 
in  these  terms:  "to  W.  R.,  one  of  my  farming 
men."  At  the  date  of  the  testator's  will,  and  at 
the  time  of  his  death,  he  had  two  persons  in  his 
service  named  W.  R.,  one  of  them  was  a  farming 
man,  and  the  other  was  employed  both  in  the 
house  and  in  the  farm  : — Held,  (upon  some  evi- 
dence that  the  testator  intended  to  benefit  the  lat- 
ter), that  the  latter  and  not  the  former  was  entitled 
to  the  legacy.  Reynolds  v.  Whelan,  16  Law  J., 
Chanc.,  434— V.  C.  B. 

II.  SPECIFIC  LEGACIES. 

Annuity.]  —  A  testator,  whose  property  con- 
sisted principally  of  foreign  securities,  bequeathed 
to  his  trustees  so  much  of  his  personal  estate  as 
would  produce  1500/.  a  year,  which  sum  was  to  be 
appropriated  by  them  at  their  uncontrolled  discre- 
tion, und  the  income  was  to  be  paid  to  his  widow 
for  life,  with  any  increase  or  diminution  which 
might  take  place  in  its  amount :— Held,  that  the 
v  iduu  was  entitled  to  have  a  sufficient  sum  in- 
rerted  m  the  3/.  per  cents,  to  secure  an  annuity  of 
1800/.  a  year.  Prendergast  v.  Lushington,  16  Law 
J.,  Chanc.,  125— C. 


Pond — Arrears  of  Interest.]  — Bequest  of  a  "  bond 
of  a  given  amount,  with  interest  at  a  given  rate," 
held  to  carry  the  arrears  of  interest  due  upon  the 
bond  at  the  death  of  the  testator.  Kent  v.  Tap- 
ley,  11  Jur.  940— V.  C.  W. 

Canal  Shares.] — Held  not  to  be  included  in  a 
bequest  of  property  invested  in  British  or  foreign 
funds,  bonds,  or  securities  of  any  description. 
Hudlestone  v.  Gouldsbury,  11  Jur.  464 — R. 

Money.] — The  word  "  money,"  by  itself,  in  a 
will  means  money  strictly  and  nothing  else,  but 
when  used  in  connection  with  other  words  it  may 
have  a  much  more  extended  signification.  Glen- 
dening  v.  Glendening,  9  Beav.  324. 

A  testator  bequeathed  to  his  wife  the  interest  of 
his  money  and  the  use  of  his  goods  for  life;  at  her 
death  he  gave  certain  legacies,  and  the  remainder 
of  his  property  to  his  brothers  and  sisters: — Held, 
that  the  widow  was  entitled  to  the  residue  for 
life.  Ib. 

Railway  Shares.]  — A  testator  was  possessed  of 
fifty  original  shares  and  seventy  other  after-pur- 
chased shares.  He  gave  thirty  whole  shares  to 
trustees,  upon  trust,  for  a  married  woman  for  her 
separate  use  for  life,  and  thirty  whole  shares  to 
another  party.  He  declared  that  the  legacies 
should  not  be  deemed  specific  so  as  to  be  capable 
of  ademption.  On  the  seventy  shares  all  the  calls 
had  not  been  paid,  but  on  the  fifty  the  whole  had 
been  paid.  The  railway  company  raised  new 
shares,  and  offered  the  same  rateably  to  the  regis- 
tered proprietors.  The  executors  accepted  sixty, 
and  paid  the  deposit  on  them,  in  respect  of  the 
thirty  shares  first  bequeathed  : — Held,  that  the  be- 
quests were  specific,  and  that  the  income  of  the 
shares  from  the  testator's  death  belonged  to  the 
legatees;  that  the  legatees  were  entitled  to  the 
new  shares  in  respect  of  the  shares  bequeathed  to 
them,  subject  to  the  payment  of  the  future  calls; 
that  the  legatees  were  entitled  to  select,  and  the 
executors  not  entitled  to  appropriate  the  shares  to 
be  taken  by  the  legatees;' that  the  original  and 
purchased  shares  must,  with  respect  to  the  lia- 
bility of  the  testator  and  his  estate  to  pay  the  calls 
thereon,  be  considered  identical,  and  that,  there- 
fore, his  estate  was  liable  to  pay  the  calls  on  both 
sets  of  shares.  Jacques  v.  Chambers,  11  Jur.  295; 
16  Law  J.,  Chanc.,  243— V.  C.  B.  See  also  2  Coll. 
C.  C.  435. 

Stock.] — A  testator,  who  was  a  sole  trader,  gave 
to  H.  H.  W.  his  land  at  P.,  conditioning  that  he 
joined  his  nephew  in  purchasing  the  annuities 
thereinafter  mentioned.  To  his  nephew,  F.  W., 
the  testator  left  his  leasehold  house  atG.,  with  the 
business,  stock,  and  outstanding  debts,  and  also 
his  freehold  house  at  S.  G.,  conditioning  that  he 
joined  his  the  testator's  brother  in  the  purchase  of 
the  following  annuities,  namely,  100L  per  year  to 
his  wife  so  long  as  she  lived,  and  if  she  had  any 
child  born,  such  sum  to  be  continued  for  its  life, 
such  child  to  be  the  produce  of  their  marriage  ;  to 
S.  H.  25/.  per  year  during  her  life,  or  500Z.  in 
money.  The  testator  left  his  wife  and  three  chil- 
dren surviving  him,  the  eldest  of  which  children 
was  living  at  the  date  of  the  will ;  he  never  had 
any  other  child.  Shortly  afterwards  the  widow 
died  ;  and  after  the  decease  of  the  widow  the 
youngest  child  died  : — Held,  that  the  word  "  stock" 
did  not  include  plate,  furniture,  or  linen.  Wilson 
v.  Wilson,  11  Jur.  793— V.  C.  B.  See  also  1  De  G. 
&  S.  152. 

A  testator,  by  his  will,  gave  "  all  my  property 
in  the  Russian  and  Austrian  funds,  and  also  that 
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vested  in  a  Swedish  mortgage  security."     The  tes-  j 
tator,  at  the  date  of  the  will,  had  twelve  different: 
mortgage   securities   for  different  sums,   three   of 
which  were  not  perfected  according  to  the  law  of 
Sweden: — Held,   that   the    words    "all    my   pro- 
perty," being  connected  with  the  latter  part  of  the 
gift  by  the  conjunctions  "  and  also,"  all  the  Swe- 
dish mortgage  securities  passed   under  the    gift. 
Richards  v.  Patteson,  11  Jur.  113— V.  C.  E. 

Bequest  of  stock  by  testator  to  A.  for  life,  and, 
after  A.'s  decease,  to  seven  nephews  and  nieces, 
share  and  share  alike,  for  their  lives,  "  and,  after 
the  decease  of  any  of  my  said  nephews  and  nieces, 
the  principal  to  be  divided  amongst  the  child  or 
children  of  such  nephew  or  niece;  and,  in  default 
of  such  issue,  then  to  go  and  be  divided  amongst 
the  child  or  children  of  my  nephew  and  niece,  S. 
and  his  wife ;  and  in  case  all  their  issue  should  be 
dead,  then  over."  The  residue  was  given  in  the 
same  words,  except  that  no  life  estate  was  given  to 
A.  One  of  the  testator's  nephews  (T.)  died  with- 
out issue,  and  subsequently  A.  died.  At  the  death 
of  T.,  S.and  his  wife  had  but  one  child  living,  but 
three  other  children  had  died  since  the  testator: — 
Held,  that  the  three  deceased  children  took  vested 
interests  in  T.'s  share  of  the  stock  and  the  residue, 
and  that  S.,  as  their  personal  representative,  was 
entitled  to  three-fourths  of  such  shares."  Cohen  v. 
Waley,  10  Jur.  767— V.  C.  E. 

Testator,  after  bequeathing  an  annuity,  charged 
the  same  upon  his  real  estates,  and  then  devised 
his  real  estates,  subject  to,  and  charged  with,  the 
payment  of  the  annuity,  to  his  grandson  in  fee: — 
Held,  that  the  grandson  was  not  a  trustee  for  the 
annuitant,  within  the  25th  section  of  the  3  &  4 
Will.  4,  c.  27,  so  as  to  entitle  the  latter  to  recover 
more  than  six  years'  arrears  of  the  annuity.  Fran- 
cis v.  Graver ,  10  Jur.  280— V.  C.  W. 

Construction. — 1.  Bond — Arrears  of  Interest.}  — 
See  Kent  v.  Tapley,  11  Jur.  940 ;  17  L.  J.,  Chanc., 
99_V.  C.  W. 

2.  "Household  Furniture,"  "Jewels,"  &c.] — A 
bequest  of  household  furniture  and  implements  ol 
household  includes  telescopes.     Brooke  (Lord)  v. 
Warwick  (Earl  of),  12  Jur.  912— V.  C.  B. 

A  bequest  of  family  diamonds  and  "other 
jewels"  includes  masonic  orders.  Ib. 

A  bequest  of  furniture,  prints,  pictures,  articles 
of  vertu,  and  effects  in,  upon,  or  about  a  mansion 
at  G.,  includes  pictures  sent  from  thence  to  be 
cleaned,  books  sent  from  thence  to  be  bound,  and 
furniture  sent  from  thence  to  be  repaired  ;  but  does 
not  include  pictures,  statuary,  and  furniture  pur- 
chased for  the  purpose  of  being  placed  in,  but  not 
actually  placed  in,  the  mansion  at  G.  Ib. 

3.  Heirlooms.] — Bequest  of  plate,  jewels,  anc! 
other  chattels  by  the  Earl  of  Abergavenny  to  his 
son  Viscount  Nevill,  and  his  heirs,  Earls  of  Aber- 
gavenny, "  to  be  held  as  heirlooms,"  with  a  direc- 
tion to  the  testator's  executors  to  make  an  inven- 
tory of  all  such   chattels   and  effects;  and  a  sub- 
sequent  bequest   by  codicil,  declaring,   that,  in 
addition  to  the  articles  and  things  he  had,  in  hi 
will,  made  heirlooms,  certain  other  articles  should 
be  considered  and  taken  to  be  heirlooms,  and  be- 
queathing the  same  to  his  executors,  "  as  heirlooms 
in"  his  "family,"  directing  them  to  make  an  in- 
ventory thereof,  and   sign  the  same: — Held,  tha 
the  gift  of  the  chattels  was  not  executory  ;  that  the 
same  vested  absolutely  in  the  first  taker,  Viscoun 
Nevill,  who  succeeded  the  testator  in  the  earldom; 
and   that,  not  having  been  disposed  of  by  him  in 
his  lifetime,  the  same  upon  his  death  passed  to  his 


executors.  Rowland  v.  Morgan,  6  Hare,  463; 
12  Jur.  348;  17  L.  J.,  Chanc.,  339.  Affirmed  by 
the  Lord  Chancellor,  Dec.  4,  1848. 

The  addition  in  the  codicil  of  the  words  "as 
icirlooms  in  my  family,"  gives  rise  to  no  distinc- 
tion in  point  of  construction.  Ib. 

Semble,  if  the  gift  had  been  executory,  inas- 
much as  there  was  the  dignity,  the  family  estate, 
and  the  purchased  estate,  and  it  was  not  certain, 
upon  the  language  of  the  bequest,  to  which  the 
testator  would  annex  the  chattels,  the  conclusion 
would  have  been  the  same.  Ib. 

4.  Railway  Shares.] — A  testator  bequeathed  to 
his  son,  W.  H.,  and  his  daughter,  S.  Y.,  all  his 
shares  in  the  B.  and  E.  railway,  and  all  his  right, 
title,  and  interest  therein  and  thereto.  The 
shares  in  question  were  100/.  shares,  of  which 
70Z.  had  been  called  up,  and  the  testator  had 
paid  the  remaining  30Z.  per  share  in  advance, 
under  the  provisions  of  the  act  of  Parliament 
authorizing  the  railway: — Held,  that  the  specific 
legatees  were  entitled  not  only  to  the  70Z.  paid 
up,  but  also  to  the  money  paid  in  advance.  Tan- 
ner v.  Tanner,  12  Jur.  87;  17  L.  J.,  Chanc.,  115 
— R. 

Abatement.] — Specific  legacies  and  devised  real 
estates  must  contribute  rateably  to  the  payment 
of  specialty  debts.  Gervisv.  Gervis,  14  Sim.  654; 
11  Jur.  57S ;  16  Law  J.,  Chanc.,  422. 

Ademption.] — Testator  bequeathed  to  his  wife 
as  follows:  '-'All  my  interest  in  my  house  at 
Lavender  Hill,  the  furniture,  books,  pictures, 
wines,  &c.,  &c."  After  the  date  of  his  will,  the 
testator  removed  from  Lavender  Hill  to  Spencer 
Lodge,  taking  with  him  furniture,  books,  pictures, 
wines,  and  plate.  He  afterwards  purchased  more 
of  these  articles,  and  died  at  Spencer  Lodge : — 
— Held,  that  his  wife  was  entitled  to  the  furniture, 
books,  pictures,  wines,  and  plate,  which  he  had 
at  the  time  of  his  death.  Norris  v.  Norris,  2  Coll. 
C.C.  719. 

Testator  directed  his  debts,  in  the  first  place, 
to  be  paid  out  of  his  personal  estate,  exclusive 
of  leaseholds,  and  if  insufficient,  he  charged  his 
real  estate  with  the  deficiency;  and  he  settled  his 
real  estates,  and  gave  certain  specific  articles  of 
personal  estate  to  his  son,  T.  H.: — Held,  that 
such  specific  bequests  were  liable  to  supply  the 
deficiency  of  personal  estate  to  pay  debts  prior  to 
real  estate.  Bateman  v.  Hotchkin,  11  Jur.  809; 
16  Law  J.,  Chanc.,  514— R. 

A  testator,  at  the  date  of  his  will  being  entitled 
to  certain  houses  in  G.  street  for  a  long  term  of 
years  under  an  underlease,  by  his  will  gave  them 
to  trustees  upon  trust  for  certain  parties  for  life, 
then  for  the  trustees  to  sell  and  divide  the  pro- 
ceeds equally  amongst  his  nephews  and  nieces. 
He  subsequently  obtained  an  assignment  of  the 
original  lease,  and  afterwards  he  made  a  codicil, 
which  did  not  take  notice  of  the  alteration  of  his 
estate  in  the  houses,  and  he  thereby  gave  a  moiety 
of  the  residue  of  his  estate  unto  and  amongst  his 
nephews  and  nieces  living  at  his  decease,  "  pay- 
able in  like  manner  as  by  my  will  is  directed  con- 
cerning their  shares  and  interests  in  the  reversion 
of  my  houses  in  G.  street :"— Held,  that  the  houses 
passed  by  the  codicil.  Porter  v.  Smith,  12  Jur.  931 
—V.  C.  E. 

A  testatrix,  in  loco  parentis  to  A.,  bequeathed 
10,OOOZ.  sterling  to  M.;  and  afterwards  transferred 
12,000/.  consols  into  the  joint  names  of  herself  and 
M.;  — Held,  under  the  circumstances  of  the  case. 
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that  the  transfer  was  an  ademption  or  satisfaction 
of  the  legacy.  Twining  v.  Powell,  2  Coll.C.  C.,  262. 
A  legacy  is  given  to  M.  with  a  contingent  limi- 
tation over  to  N.,  in  the  event  of  M.  dying  without 
children.  The  legacy  to  M.  is  adeemed  by  a  sub- 
sequent gift  to  M.  in  the  lifetime  of  the  testatrix, 
to  which  no  limitation  in  favour  of  N.  is  attached. 
The  legacy  is  not  merely  adeemed  as  to  M.,  but 
also  extinguished  as  to  N.  Ib. 

When  payable  out  of  Real  Estate.]  —  Legatees 
made  bona  fide  endeavours  to  realize  the  primary 
fund  on  which  legacies  were  charged,  but  failed 
to  prove  the  existence  of  such  primary  fund,  by 
reason  of  the  non-production  of  the  account  books. 
The  real  estate  (being  the  secondary  fund)  was 
directed  to  be  sold  for  payment  of  the  legacies ; 
but  the  decree  was  made  without  prejudice  to  any 
claim  which  might  be  made  in  respect  of  the  pri- 
mary fund  in  any  other  proceeding  against  any 
party  who  might  be  answerable  for  the  same. 
Rowley  v.  Adams,  7  Beav.  548. 

Marshalling.] — Additional  legacy  to  A.  charged 
upon  real  and  personal  estate,  other  legacies  not 
charged  upon  the  real  estate :  if  A.  exhaust  the 
personal  estate,  other  legatees  shall  have  satisfac- 
tion out  of  the  real  estate  devised.  Hanby  v. 
Fisher,  2  Coll.  C.  C.  512. 

Life  interest  in.]  —  "  I  bequeath  to  my  wife  al! 
the  household  furniture  and  moveable  goods  and 
chattels  in  and  belonging  to  my  dwelling-house, 
except  my  books;  I  bequeath  to  her  the  use  of 
my  plate,  with  power  to  dispose  of  such  portion 
thereof  as  she  shall  think  proper :"  —  Held,  that 
the  wife  took  a  life  interest  only  in  the  plate ;  and 
that,  as  she  had  not  disposed  of  it  during  her  life, 
it  fell  into  the  residue.  Espinasse  v.  Luffingham. 
3  J.  &L.  186. 

Liability  of,  to  Payment  of  Debts.]  —  A  testator 
directed  all  his  debts,  in  the  first  place,  to  be  paid 
out  of  his  personal  estate,  except  the  leaseholds, 
if  sufficient;  and  if  not,  he  charged  his  real  estate 
therewith : — Held,  that  the  specific  legacies  were 
liable  to  the  payment  of  the  debts  in  priority  of 
the  real  estate.  Sate/nan  v.  Hotchkin,  10  Beav. 
426;  11  Jur.  809;  16  L.  J.,  Chanc.,  514. 

Inaccurate  Description.] — Testatrix  bequeathed 
200/.  reduced  annuities  standing  in  her  name  to 
her  nephew.  That  bequest  was  copied  from  a 
prior  will,  at  the  date  of  which  she  had  200/.  re- 
duced annuities  standing  in  her  name.  Afterwards 
she  sold  that  sum,  together  with  certain  additions 
which  she  had  made  to  it,  and  invested  part  of  the 
proceeds  in  25/.  long  annuities  :  —Held,  that  the 
long  annuities,  which  were  the  only  stock  that  she 
was  entitled  to  at  the  date  of  her  last  will  and  at 
her  death,  passed  to  her  nephew.  Ringv  Wright 
14  Sim.  400;  14  Law  J.,  Chanc.,  214. 

Inaccurate  Description— Extrinsic  Evidence.]  — 
In  1843,  a  testatrix  made  several  bequests,  to  the 
amount  of  WOOL,  «  of  the  stock  3  per  cent,  con- 
sols, then  standing  in  her  name  in  the  books  of  the 
>ank  of  England."  The  testatrix  died 


v.  Lindgren,  9  Bea.  358 ; 
Chanc.,  428. 


10  Jur.  674;  15  Law  J., 


same  year,  and  had  not,  at  the  date  of  the  will,  or 

I  IHT  death,  any  stock  whatever  standing  in   the 

c  books.    It  appeared,  however,  from  extrinsic 

mdence,  that  in  1S40  she  had   a  sum  of  1000/ 

>ank  annuities  standing  in  her  name,  which  she 

M  out  am!  l,nt  to  A.  B.,  he  paying  her,  down  to 

>r  death,  a  sum  equal  to  the  dividends.     It  was 

that  extrinsic  evidence   was  admissible  to 

vc  how  the  mistake  m  description  arose,  and 

n  tl|«  legatees  were  entitled  to  a  sum  equal  to 

*•  value  of  low.  consols  at  her  death.   L?nTg r en 


III.  CONDITIONAL  LEGACIES. 
Bequest  to  Lady  C.,  widow  of  Sir  N.  C.,  consi- 
dered valid,  although  at  the  date  of  the  will  she 
had  married  a  second  husband,  R.,  and  the  fact  of 
that  marriage  was  unknown  to  the  testator,  and  she 
continued  to  call  herself  Lady  C.  The  bequest 
was  a  bequest  of  a  fund  to  trustees  to  pay  to  her 
the  dividends  so  long  as  she  should  continue 
single  and  unmarried  ;  and  if  she  should  anticipate 
such  dividends,  then  the  fund  to  become  part  of 
the  testator's  residue  : — Held,  that  she  took  an 
absolute  interest  in  the  fund.  Rishton  v.  Cobb, 
5  My.  &  Cr.  145. 

J.  S.,  being  the  acting  executor  and  trustee  of 
J.  D.  S.'s  will,  used  the  trust  funds  in  his  trade, 
and  H.  D.  E.,  one  of  the  parties  interested  under 
the  will  of  J.  D.  S.,  after  the  death  of  J.  S.,  threat- 
ened  to  sue  his  representatives  for  the  profits  made 
with  the  trust  funds.  Thereupon,  the  mother  of 
H.D.E.,who  had  made  her  will  in  favour  of  H.  D. 
E.  and  another,  made  a  codicil  to  her  will,  where- 
by she  declared  herself  satisfied  with  the  mode  in 
which  J.  S.  had  executed  the  trusts  of  J.  D.  S.'s 
estate,  and  prohibited  any  party  claiming  under  her 
will  from  calling  such  execution  into  question,  and 
directed  her  executors  to  take  and  give  proper  re- 
leases and  discharges  to  effectuate  her  intention. 
After  the  death  of  his  mother  H.  D.  E.  accepted 
payment  of  the  legacy  given  by  her  will  to  him, 
and  signed  the  usual  legacy  receipt,  but  did  not 
execute  a  release  : — Held,  that,  having  accepted 
payment  of  such  legacy,  H.  D.  E.  could  not  charge 
the  estate  of  J.  S.  with  the  profits  made  by  him 
with  J.  D.  S.'s  assests.  Egg  v.  Devey,  1 1  Jur.  1023; 
16  Law  J.,  Chanc.,  509— R. 

A  testator  gave  an  annuity  to  his  daughter  for 
the  life  of  his  wife;  but  in  case  she  should  at  any 
time  cohabit  with  her  husband,  the  same  to  cease 
during  such  time  as  she  should  so  cohabit.  He 
also  gave  one-third  of  the  interest  of  certain  per- 
sonalty to  her  during  such  time  as  she  should  con- 
tinue to  live  apart  from  her  husband  ;  but  if  she 
should  at  any  time  cohabit  with  him,  he  divided 
the  same  one-third  between  two  other  persons.  At 
the  date  of  the  will,  the  daughter  was  living  apart 
from,  but  before  the  testators's  death  she  cohabit- 
ed with,  her  husband,  and  continued  to  do  so  up 
to  the  death  of  the  testator: — Held,  that  the 
daughter  was  entitled  to  the  annuity  and  to  the 
one-third  discharged  of  the  condition.  Wren  v. 
Bradley,  12  Jur.  168;  17  L.  J.,  Chanc.,  172— V. 
C.  B. 

Substituted  Executor.] — Upon  the  construction 
of  a  will  and  codicil  : — Held,  that  a  substituted 
executor  was  not  entitled  to  a  legacy  of  100/.  given 
by  the  will  to  the  original  executor  for  his  trouble 
in  the  execution  of  it.  Finch  v.  Seeker,  1  De  G.  & 
S.  34;  11  Jur.  34. 


Executor.] — Testator  beqeathed  his  residuary 
estate  to  A.,  the  executor  and  trustee  of  his  will ; 
with  a  gift  over  in  case  of  the  death  of  A.,  so  that 
he  might  not  be  enabled  to  perform  the  duties 
thereby  required  of  him.  A.  proved  the  will,  but 
died  before  he  had  fully  performed  the  trusts  of 
it:— Held,  that,  by  merely  proving  the  will,  he 
entitled  himself  to  the  residue  absolutely.  Hol- 
lingsworth  v.  Grasett,  15  Sim.  52. 

IV.  LEGACIES  TO  CHARITABLE   USES. 
A  bequest  for  the  assistance  of  Unitarian  con- 
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gregations  held  to  be  valid,  and  the  trust  directed 
to  be  carried  into  execution.  Shrewsbury  v.  Horn- 
by, 5  Hare,  406. 

A  bequest  to  the  Queen's  Chancellor  of  the  Ex- 
chequer for  the  time  being,  to  be  by  him  appro- 
priated to  the  benefit  and  advantage  of  Great  Bri- 
tain— Held  to  be  valid  so  far  as  related  to  the 
pure  personalty,  but  void  in  respect  of  the  person- 
alty savouring  ofrealty.  Nightingale  v.  Goulburn, 
5  Hare,  484;  HJur.  383;  16  Law  J.,  Chanc.,  270. 

It  is  no  criterion  of  the  invalidity  of  a  charitable 
bequest,  that  it  is  not  capable  of  being  adminis- 
tered in  the  Court  of  Chancery,  for  that  is  the  case 
in  every  charity  gift  which  is  administered  by  the 
sign  manual :  but  it  is  a  criterion  where  the  ques- 
tion is,  whether  the  gift  be  charitable  or  not. 
Nightingale  v.  Goulburn,  2  Ph.  594;  12  Jur.  317; 
17~L.  J.,  Chanc.,  296. 

A  bequest  of  residue  "  to  the  Queen's  Chancel- 
lor of  the  Exchequer  for  the  time  being,  and  to  be 
by  him  appropriated  to  the  benefit  and  advantage 
of  my  beloved  country,  Great  Britain" — Held  to 
be  a  good  charity  bequest.  Ib. 

And,  semble,  that  the  selection  of  a  particular 
officer  of  the  Government  as  trustee  marks  the 
mode  of  application  sufficiently  to  preclude  the 
exercise  of  any  discretion  on  that  subject.  Ib. 

Bequest  for  the  benefit  of  unbeneficed  curates, 
whose  annual  incomes  do  not  exceed  351.,  and  to 
such  as  shall  be  recommended  in  a  certain  man- 
ner— Held  to  comprise  two  classes:  those  hav- 
ing incomes  of  35/.  and  under,  and  also  those  re- 
commended in  the  way  prescribed.  Pennington 
v.  Buckley,  6  Hare,  453;  11  Jur.  468. 

Void  for  Uncertainty.] — Testatrix  gave  to  each 
of  the  in-brothers  and  in-sisters,  for  the  time  be- 
ing resident  in  the  several  hospitals  of  or  in  the 
vicinity  of  Canterbury,  whose  yearly  income  should 
not  exceed  25/.,  an  augmentation  or  yearly  in- 
crease of  51.,  for  ever : — Held,  that  the  bequest 
was  void  for  uncertainty,  principally  on  the  ground 
that  the  amount  of  the  fund  to  be  appropriated  to 
answer  the  bequest  was  not  specified  by  the  tes- 
tatrix, and  could  not  be  determined.  Flint  v. 
Warren,  15  Sim.  626;  11  Jur.  665;  16  L.  J., 
Chanc.,  441. 

Statute  of  Mortmain,  Effect  of.] — A  testator  de- 
vised houses  to  trustees,  upon  trust  for  sale,  and 
to  apply  the  proceeds  to  pay  legacies  of  50/.  to 
each  of  three  charitable  and  religious  institutions. 
He  also  gave  legacies  to  other  persons,  and  made 
his  brother  residuary  legatee  : — Held,  that  the  trust 
estate  was  not  avoided  by  the  Statute  of  Mort- 
main, 9  Geo.  2,  c. 35, though  the  houses  went  to 
the  heir-at-law,  and  not  to  the  charitable  uses. 
Doe  A.  Chidgey  v.  Harris,  16  M.  &  W.  517. 

Shares  in  a  gas-light  and  dock  company,  which 
possessed  real  estate  for  the  purposes  of  their  un- 
dertaking— Held,  not  within  the  Statute  of  Mort- 
main. Sparling  v.  Parker,  9  Beav.  450;  10  Jur. 
448;  16  L.  J.,  Chanc.,  57. 

Canal  shares,  which  by  act  of  Parliament  were 
declared  to  be  personal  estate,  and  transmissible 
as  such — Held,  by  Sir  John  Leach,  to  be  within 
the  Mortmain  Act.  Tomlinson  v.  Tomlinson, 
9  Beav.  459. 

Void  under  Statute  of  Mortmain.]  — Testator  be- 
queathed the  residue  of  his  personal  estate  to  his 
executors,  in  trust  for  the  establishment  or  insti- 
tution of  a  charitable  receptacle,  if  the  same  could 
be  done,  for  filly-four  poor  old  men  ;  but  if  no  such 
institution  could  be  conveniently  established,  he 


desired  that  the  residue  should  be  disposed  of  in 
charitable  donations  of  6/.  each  to  persons  of  the 
same  description  : — Held,  that  the  bequests  was 
wholly  void  under  the  Statute  of  Mortmain.  At- 
torney-General v.  Hodgson,  15  Sim.  146;  10  Jur. 
300;  15  Law  J.,  Chanc.,  290. 

Statute  of  Mortmain — Shares  in  Public  Compa- 
nies.]— A  testator  directed  payment  of  his  debts, 
and  then  bequeathed  certain  sums  of  money  to  his 
executors,  in  trust,  for  the  benefit  of  certain  poor 
persons.  The  testator  at  his  death  was  possessed, 
amongst  other  things,  of  divers  shares  in  certain 
gas-light,  dock,  and  railway  companies,  which,  by 
deeds  or  acts  of  parliament,  were  agreed  or  de- 
clared to  be  personal  estate.  The  pure  personal 
estate  of  the  testator  being  insufficient  to  fully 
satisfy  all  the  legacies  given  by  his  will — Held, 
that  the  shares  in  the  several  companies  were  ap- 
plicable to  the  payment  of  the  charity  legacies. 
Sparling  v.  Parker,  16  Law  J.,  Chanc.,  57 ;  10 
Jur.  448— R. 

Shares  in  the  London  Dock  Company  and  in  the 
East  and  West  India  Dock  Company,  held  not  to 
be  interests  in  land  within  the  Statute  of  Mortmain, 
9  Geo.  2,  c.  36.  Hilton  v.  Giraud,  1  De  G.  &  S. 
183;  11  Jur.  838;  16  Law  J.,  Chanc.,  285. 

Testator  directed  a  sum  of  stock  to  be  transfer- 
red, upon  an  event  which  happened,  to  the  Arch- 
deacon of  Nottingham  and  his  successors  for  the 
time  being,  upon  trust  to  pay,  or  cause  to  be  paid, 
the  annual  interest  of  the  said  stock,  so  often  as 
it  became  due,  to  such  unbeneficed  curates  in  the 
deanery  of  Bingham,  Nottinghamshire,  whose  an- 
nual salary  and  income  did  not  exceed  35/.,  and 
to  such  as  should  be  recommended  to  him  by  a 
plurality  of  the  voices  of  the  beneficed  clergy  of 
the  deanery  of  Bingham,  at  his  or  their  official  visi- 
tation, annually  held  at  Nottingham,  at  the  fol- 
lowing rate,  namely,  to  an  unmarried  curate  10/., 
to  a  married  curate  with  a  family  20Z.,  and  that  to 
as  many  as  the  interest  of  the  stock  would  admit 
of,  after  all  contingent  expenses  were  discharged  ; 
his  meaning  being,  that  no  curate  should  receive 
the  donation  more  than  once  while  there  remained 
in  the  said  deanery  any  such  curate  who  had  not 
received  the  benefit.  The  testator  afterwards  di- 
rected, that,  if  any  of  the  charitable  bequests  or 
devises  left  or  bequeated  by  his  will  should  fail 
taking  effect,  through  any  flaw  in  the  law  or  other 
means,  for  the  benefit  or  purposes  for  which  they 
were  designed  by  him,  they  should  be  considered 
as  lapsed  legacies,  and  the  forfeitures  of  such 
sums  should  be  divided  between  his  residuary  le- 
gatees therein  named  : — Held,  upon  the  construc- 
tion of  the  whole  will,  that  the  income  of  the  stock 
was  to  be  given,  in  the  first  instance,  to  curates 
whose  annual  salary  and  income  was  under  35/., 
and  the  surplus  annually  to  curates  to  be  recom- 
mended in  the  way  pointed  out  by  the  will.  Pen- 
nington v.  Buckley,  11  Jur.  468— V.  C.  W. 

V.  BEQUESTS  OF  ANNUITIES. 

Where  a  testator  bequeathed  an  annuity  to  his 
grand-daughter  for  her  life,  and  directed  that  if  she 
should  die  during  the  lifetime  of  his  widow,  the 
annuity  should  be  paid  for  the  maintenance  of  the 
children  of  the  grand-daughter;  and  that,  from 
aad  after  the  decease  of  his  widow  and  grand- 
daughter, the  value  or  the  amount  of  the  annuity 
(such  a  sum  as  would  produce  it  according  to  the 
then  legal  rate  of  interest)  should  be  paid  to  all 
and  every  the  child  and  children  of  the  grand- 
daughter, if  more  than  one,  to  be  equally  divided 
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amongst  them,  when  and  as  they  should  respec- 
tively attain  the  age  of  twenty-one  years,  and  if 
there  should  be  but  one,  then  the  whole  to  such 
one  child,  with  a  gift  over  in  case  of  the  death  of 
the  grand-daughter  without  issue  who  should  attain 
the  age  of  twenty-one  : — the  children  of  the  grand- 
daughter are  not  entitled  to  the  annuity  or  interest 
of  the  fund  after  the  death  of  the  widow  and  their 
mother,  until  they  attain  the  age  of  twenty-one 
years.  Festing  v.  Allen,  5  Hare,  575. 

A  testator,  by  a  will  not  executed  so  as  to  pass 
freehold  estates,  gave  freeholds  and  copyholds  to 
his  brother,  on  condition  of  the  latter  joining  the 
testator's  nephew  in  the  purchase  of  certain  annui- 
ties, and  gave  to  the  nephew  freeholds,  lease- 
holds, and  personalty,  on  a  similar  condition.  The 
brother  disclaimed  :"— Held,  that  the  nephew  must 
make  provision  for  one  half  of  the  annuities. 
Wilson  v.  Wilson,  1  De  G.  &  S.  152 ;  11  Jur.  793. 

One  of  the  annuities  was  directed  by  the  will  to 
be  paid  to  the  widow  so  long  as  she  should  live, 
and  if  she  had  any  children  born,  such  sum  to  be 
continued  for  its  life.  There  were  three  children 
born: — Held,  that  the  direction  applied  to  the 
eldest  only  ;  and  that,  taking  the  annuity,  she  was 
bound  to  give  effect  to  the  other  annuity,  and  to 
the  gifts  to  the  nephew  as  regarded  the  one-third 
share  of  freeholds  which  descended  to  her.  Ib. 

Bequest  of  500/.,  or  an  annuity  of  251.  for  life — 
Held,  not  to  give  the  option  to  the  legatee,  but  to 
the  parties  interested  in  the  property  subject  to  the 
annuity.  Ib. 

Upon  the  construction  of  a  will — Held,  that  an 
annuity  was  charged  upon  the  capital  as  well  as 
upon  the  income  of  the  testator's  estate.  Wrough- 
ton  v.  Colquhoun,  1  De  G.  &  S.  36;  11  Jur.  536; 
16  Law  J.,  Chanc.,  70. 

A  testator  gave  several  annuities  to  four  unmar- 
ried nieces,  a  married  niece,  and  a  nephew,  with 
a  proviso  for  cesser  on  alienation;  the  testator  de- 
claring his  intention  to  be,  that  the  annuities 
should  be  received  as  some  provision  towards  the 
maintenance  of  the  annuitants  during  their  lives, 
and  that  the  annuity  of  the  married  niece  should 
be  for  her  sole  and  separate  use: — Held,  that  the 
annuity  of  an  unmarried  niece  was  not  limited  so 
as  to  exclude  the  marital  right  of  a  husband,  with 
whom  she  subsequently  married.  Gilchrist  v. 
Cator,  1  De  G.  &  S.  188 ;  11  Jur.  448. 

A  husband  shortly  after  his  marriage  ceased  to 
cohabit  with  his  wife,  and  never  provided  her  with 
a  home,  or  contributed  to  her  support,  but  left  her 
to  be  supported  by  her  sisters,  whilst  he  received 
and  appropriated  to  himself  her  income,  and 
threatened  her,  by  gestures  as  well  as  words,  with 
personal  violence.  In  a  suit  instituted  by  the 
wife  against  her  husband  and  the  trustees  of  an 
annuity  of  50/.  (which  appeared  to  be  all  her  in- 
come), the  Court  directed  the  annuity  to  be  paid 
to  her,  for  her  support,  till  further  order.  Ib. 

Testator  bequeathed  two  leasehold   houses  to 
trustees,  in  trust,  out  of  the  rents,  to  pay  50/.  a 
yc:ir  to  his  daughter-in-law,  so  long  as  she  should 
remain  his  son's  widow,  and  to  invest  the  surplus 
in  stock,  to  be  held  in  trust  for  his  wife  for  life, 
remainder  for  his  grand-daughters ;  and  after  his 
death,  in  case  his  daughter-in-law  should  be  then 
mnrricd.  or  after  her  decease  or  second  marriage, 
•  r  the  latter  event  might  happen,  to  sell 
iiouBCH  and  invest  the  proceeds  in  stock,  to  be 
ie!d  in  trust  for  his  wife  for  life,  remainder  for 
-  grand-daughters.      The  daughter-in-law  con- 
single,  and  the  trustees  paid  her  the  50Z.  a 


year  out  of  the  rents,  and  disposed  of  the  surplus 
in  the  manner  directed  until  the  lease  of  the 
houses  expired  : — Held,  after  the  death  of  the  tes- 
tator's widow,  that  the  stock  purchased  with  the 
surplus  rents  was  not  subject  to  the  payment  of 
the  annuity,  notwithstanding  the  lease  had  ex- 
pired. Darbon  v.  Rickards,  14  Sim.  537 ;  14 
Law  J.,  Chanc.,  344. 

Where  a  testator's  effects  are  insufficient  to 
satisfy  an  annuity  bequeathed  by  the  will,  and  the 
pecuniary  legacies — Held,  that  the  annuity  ought 
to  be  valued,  and  that  the  annuitant  was  entitled 
at  once  to  the  amount  of  the  valuation,  subject  to 
an  abatement  in  proportion  to  the  abatement  of 
the  pecuniary  legacies ;  and  that,  although  the 
annuitant  died  before  the  payment  of  the  annuity 
in  full  would  have  equalled  the  abated  amount  of 
the  valuation,  the  other  legatees  would  have  no 
claim  to  the  surplus  of  that  amount.  Wroughton 
v.  Colquhoun,  1  De  Ge.  &  S.  357. 

Where  a  testator  bequeathed  to  his  widow  two 
annuities,  one  payable  to  her  so  long  as  she  should 
continue  his  widow,  provided  she  should  not  per- 
manently quit  England  before  her  daughter's  mar- 
riage, and  the  other  payable  to  her  generally  for 
life,  and  the  assets  were  insufficient  to  pay  the 
annuities  and  legacies  in  full,  the  Court  ordered 
the  annuities  to  be  valued  and  to  abate  propor- 
tionably  with  the  legacies ;  and  directed  the 
amount  of  the  apportionment,  in  respect  of  the 
former  of  the  annuities,  to  be  laid  out  in  the  pur- 
chase of  a  Government  annuity,  and  the  amount 
of  the  apportionment  of  the  latter  of  the  annuities 
to  be  paid  out  to  the  annuitant.  Carr  v.  Ingleby, 
1  De  G.  &  S.  362. 

Form  of  decree  where  an  annuity  abates  by 
reason  of  deficiency  of  assets.  Amount  of  abated 
valuation  ordered  to  be  paid  to  representatives  of 
deceased  annuitants.  Long  v.  Hughes,  1  De  G.  & 
S.  364. 

A  testator  gave  various  legacies,  which  he  di- 
rected to  be  paid  at  the  expiration  of  two  years 
from  his  decease,  without  interest;  he  also  gave 
his  brother  an  annuity  for  his  maintenance  and 
support,  and  directed  the  first  half  to  be  paid  on 
the  first  half-yearly  day  of  payment  after  his  de- 
cease ;  and  he  directed  his  trustees  either  to  set 
apart  sufficient  of  his  estate  to  pay  the  annuity,  or 
to  invest  a  sufficient  sum  in  the  purchase  of  an 
annuity.  The  testator  contemplated  a  residue, 
and  disposed  of  it.  The  personal  estate  turned 
out  to  be  deficient : — Held,  that  this  annuity  was 
not  charged  on  the  real  estate  ;  and  that  it  was 
not  entitled  to  priority,  but  must  abate  pari  passu 
with  the  other  legatees.  Ashburnham  v.  Ashburn- 
ham,  12  Jur.  299— V.  C.  E. 


VI.  BEQUESTS  OF  RESIDUARY  PERSONAL  ESTATE. 

What  passes  as  Residue.]  —  The  testator  gave 
his  real  and  personal  estate  to  his  executors,  upon 
trust,  after  conversion  and  payment  thereout  of  his 
debts,  funeral  and  testamentary  expenses,  and 
legacies,  to  stand  possessed  of  the  residue,  and 
divide  the  same  into  ten  equal  parts  or  shares, 
which  he  bequeathed  to  ten  persons  named  in  his 
will;  and  he  declared  that,  if  the  net  residue  of 
his  property,  after  payment  of  the  debts,  &c., 
should  exceed  10,000/.,  then  10,OOOJ.  only  should 
be  applicable  to  the  said  trusts  (1000/.  to  each 
share);  and,  in  that  case,  the  testator  gave  the 
residue  of  his  said  property  beyond  the  sum  of 
.  to  his  nephews  and  nieces  in  equal  shares. 
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The  net  residue,  after  the  payment  of  debts,  &c., 
exceeded  10,000/.  One  of  the  tenth  shares  of  the 
10,000/.  lapsed  by  the  death,  in  the  testator's  life- 
time, of  one  of  the  ten  legatees  : — Held,  that  the 
lapsed  share  of  1000/.  did  not  pass  as  residue  to 
the  nephews  and  nieces,  but  was  undisposed  of. 
Green  v.  Pertwee,  5  Hare,  249  ;  10  Jur.  538. 

Testatrix  bequeathed  certain  leaseholds  to  trus- 
tees, upon  trust,  for  sale,  and  to  apply  the  pro- 
ceeds in  or  towards  payment  of  her  debts,  funeral 
and  testamentary  expenses,  and  legacies  as  far  as 
the  same  would  go;  and  as  to  all  the  monies  and 
personal  estate  not  therein  before  by  her  disposed 
of,  and  not  consisting  of  lands,  tenements,  or  here- 
ditaments, or  the  produce  thereof,  she  bequeathed 
the  same  for  charitable  purposes.  The  produce  of 
the  leaseholds  was  more  than  sufficient  for  pay- 
ment of  her  debts,  funeral  expenses,  and  legacies, 
and  she  had  not  devised  any  other  than  leasehold 
lands  to  be  sold  : — Held,  that  the  surplus  produce 
of  the  leaseholds  did  not  fall  into  the  residue,  but 
was  undisposed  of.  Russell  v.  Clowes,  2  Coll.  C. 
C.  648. 

A  testator  bequeathed  an  annuity  to  D.,  and  to 
A.,  B.,  and  C.,  his  residue,  to  be  equally  divided, 
&c.;  except  the  Swansea  canal  shares,  which  were 
not  to  be  sold  till  after  the  death  of  D.: — Held, 
that  the  Swansea  canal  shares  passed  by  the  re- 
siduary gift.  James  v.  Irving,  10  Beav.  276. 

Testatrix  bequeathed  the  residue  of  her  estate, 
goods,  chattels,  and  effects,  which  she  should  be 
possessed  of,  interested  in,  or  entitled  to  at  her 
decease,  to  trustees,  with  very  special  directions 
to  apply  the  whole  of  the  income  thereof  for  the 
benefit  of  her  daughter  (who  was  a  lunatic),  for 
her  life  : — Held,  nevertheless,  that  the  bequest  of 
the  residue  was  not  specific,  and,  consequently, 
that  certain  leasehold  nouses,  which  formed  part 
of  it,  ought  to  be  sold,  and  the  proceeds  invested 
in  the  Three  per  Cents.  Chambers  v.  Chambers, 
15  Sim.  183  ;  10  Jur.  326  ;  15  L.  J.,  Chanc.,  318. 

A  testator  gave  his  property  (all  being  person- 
alty) to  trustees,  upon  trust  to  pay  his  debts;  and, 
after  bequeathing  certain  legacies  and  three  an- 
nuities to  three  ladies,  he  gave  the  residue  of  the 
dividends  arising  during  the  lives  of  the  annuitants 
to  H.  S.  and  A.  C.,  married  ladies,  for  their  lives, 
and,  after  the  death  of  the  three  annuitants,  as  to 
all  the  rest  and  residue  of  his  estate  and  effects, 
he  bequeathed  the  same  to  the  said  H.  S.  and 
A.  C.,  and  their  several  children,  to  be  divided 
between  them  in  equal  shares: — Held,  that  the 
surplus  income  of  the  testator's  estate,  from  the 
death  of  the  survivor  of  H.  S.  and  A.  C.,  until  the 
death  of  the  survivor  of  the  three  annuitants,  was 
residue,  and  distributable  as  such  under  the  will. 
Cunningham  v.  Murray,  12  Jur.  547;  17  L.  J., 
Chanc.,  407— C. 

Who  entitled  to,  generally.]  — On  the  construc- 
tion of  a  will, — Held,  that  the  words  "  I  leave 
and  bequeath  to  D.  the  sum  of  2000/.,  and  also  to 
be  my  residuary  legatee,"  constituted  a  gift  to  D. 
of  the  testator's  residuary  real  estate.  Evans  v. 
Crosbie,  11  Jur.  510;  16  Law  J.,  Chanc.,  494 — 
V.  C.  E. 

See  Mapp  v.  Ellcock,  15  Sim.  568;  16  L.  J., 
Chanc.,  425.  Reversed,  on  appeal,  by  the  Lord 
Chancellor,  January  31,  1849. 

Executor,  when  entitled.] — A  testator  appointed 
A.  and  B.  his  executors,  and  he  gave  them  all  his 
personal  estate.  "  that  is  to  say,  for  you  to  pay  all 
as  follows."  He  then  gave  several  legacies,  and 
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afterwards  said,  "  I  wish  all  this  to  be  paid  in  six 
months  after  my  death  :" — Held,  under  the  1  Will. 
4,  c.  40,  that  the  executors  did  not  take  the  unex- 
hausted residue  beneficially,  but  in  trust  for  the 
next  of  kin.  Love  v.  Gaze,  8  Bea.  472  ;  9  Jur.  910. 

The  1  Will.  4,  c.  40,  requires,  that  the  inten- 
tion that  the  executor  should  take  beneficially 
should  appear  by  the  will.  lb. 

Parol  evidence  is  now  inadmissible  to  show  that 
the  testator  intended  his  executors  to  take  the  resi- 
due beneficially.  Ib. 

Upon  the  construction  of  a  will,  held,  that  exe- 
cutors were  entitled  as  against  the  Crown,  claiming 
in  default  of  next  of  kin  of  the  testatrix,  to  the 
surplus  proceeds  of  certain  leaseholds  which  were 
bequeathed  to  be  sold  for  payment  of  the  testa- 
trix's debts  and  legacies.  Russell  v.  Clowes.  2  Coll. 
C.  C.  648. 

Executors  having  legacies  under  the  will — Held, 
not  to  be  precluded  from  taking  property  undis- 
posed of  by  the  will  to  their  own  use,  the  legacies 
being  unequal  in  amount,  lb. 

A  testator,  who  died  in  1789,  by  his  will  gave 
all  his  property  to  the  defendant  upon  a  series  of 
trusts,  which  did  not  exhaust  the  whole  beneficial 
interest  in  the  estate ;  he  then  appointed  the  de- 
fendant his  executor: — Held,  that  the  executor 
took  the  undisposed  of  residue  for  his  own  benefit. 
Mapp  v.  Ellcock,  16  Law  J.,  Chanc.,  425— V.  C.  E. 

Construction,  generally.] — Effect  of  conflicting 
dispositions  in  a  will  and  in  a  codicil  of  the  same 
residuary  personal  estate.  Sanford  v.  Sanford, 
1  De  G.  &S.  67;  11  Jur.  322. 

A  testatrix  gave  her  residuary  estate  to  trustees, 
in  trust,  to  be  equally  divided  between  her  first 
cousins,  M.  J.,  C.  L.,  and  M.  L.  A.,  and  she  di- 
rected the  interest  to  be  received  by  the  trustees, 
and  equally  divided  between  the  said  M.  J.,  C.  L., 
and  M.  L.  A.,  separate  and  distinct  from  their 
husbands,  for  their  sole  use,  and  at  their  decease 
to  be  divided  among  their  daughters: — Held,  that 
each  cousin  took  a  life  interest  in  a  third  of  the 
residue,  for  her  separate  use,  with  remainder,  on 
the  decease  of  each,  of  her  share  to  her  children, 
Willis  v.  Douglas,  1 1  Jur.  702— R. 

Enjoyment  of  Residue  between  Parties  entitled  to 
a  Life  Interest  and  those  in  Remainder. — Conver- 
sion.]— Testator  bequeathed  all  his  personal  estate 
to  trustees,  and  directed  them  to  convert  it  into 
money,  and  to  pay  the  interest  to  certain  persons 
for  their  lives,  then  to  invest  the  principal  in  the 
purchase  of  lands  ;  it  being  also  understood  that 
where  his  money  or  personal  estate  might  be 
lying  on  undoubted,  real,  or  personal  security, 
such  securities  might  be  only  renewed  in  the 
names  of  the  trustees.  The  testator's  personal 
estate  consisted,  in  part,  of  Long  Annuities: — 
Held,  that  the  cestuisque  trust  for  life  of  the  per- 
sonalty were  not  entitled  to  receive  the  Long  An- 
nuities, but  that  they  must  be  converted  into  Con- 
sols. Preston  v.  Melville,  15  Sim.  35. 

A  testatrix  gave  to  her  grand-daughter  all  her 
property,  except  certain  pecuniary  legacies;  but 
should  her  grand-daughter  marry,  then  her  issue 
were  to  be  her  heirs ;  but  should  her  grand- 
daughter die,  and  not  leave  any  issue,  then  her 
property  was  directed  to  be  divided  between 
other  persons.  The  testatrix  concluded  her  will 
by  observing,  "  that  her  property  was  in  the  Bank 
and  India  House."  The  testatrix's  property,  on 
her  death,  consisted  of  a  sum  of  East  India  stock, 
and  3j  per  cent.  Bank  Annuities : — Held,  that  the 
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dividends  of  those  sums  were  to  be  paid  to  the 
grand-daughter  during  her  life,  and  that  those 
sums  were  not  to  be  converted.  Hubbard  v.  Young, 
16  Law  J.,  Chanc.,  182 ;  11  Jur.  177— R. 

Testator,  after  directing  payment  of  his  debts, 
and  charging  the  same  upon  his  real  and  personal 
estate,  gave,  devised,  and  bequeathed  all  his  real 
and  personal    estate,    both    freehold,   leasehold, 
copyhold,  and  of  every  other  kind  whatsoever,  to 
trustees,  their  heirs,  executors,   and    administra- 
tors, upon  trust,  thereout  to  set  apart  and  invest 
in  Bank  Stock  a  sufficient  sum  to  provide  for  the 
payment  of  two  annuities  mentioned  in  the  will, 
and   subject  to   the  payment  thereof,  and  of  his 
debts,  upon  trust,  to   permit  his  wife  to  receive 
the  rents,  issues,  profits,  dividends,  and  proceeds 
of  his  said  real  and  personal   estate,  for  her  life, 
(subject    as   to    such  part  thereof  as   should    be 
leasehold  to  the  payment  of  the  rent  and  perform- 
ance of  the  covenants  contained  in  the  respective 
leases  thereof) ;  and  from  and  after  her  decease, 
upon  trust  to  convey  certain  of  his  freehold  estates 
to  the  plaintiff  in  fee,  and  as  to  the  residue  of  his 
estate  and   property,  both  real   and   personal,  of 
every  kind  and  description   (including  the  sum  of 
stock  set  apart  for  payment  of  the  annuities  after 
the  decease  of  the  annuitants)  the  testator  gave, 
devised,  and  bequeathed  the  same  to  the  plaintiff, 
his  heirs,  executors,  and   administrators,  and  as- 
signs, according  to  their  several  natures  and  quali- 
ties respectively,  for  his  and  their  own   absolute 
use  and  benefit: — Held,  upon  bill  filed  to  charge 
the  executors  for  having  allowed  the  widow  to  en- 
joy certain  sums  of  Long  Annuities,  part  of  the 
estate  in  specie,  that  the  tenant  for  life  had  been 
properly  allowed  to  enjoy  the  residuary  estate  in 
specie.     Simpson  v.  Earles,  11  Jur.  921 — V.  C.  W. 

A  testatrix  gave  her  property,  with  certain  excep- 
tions, to  her  grand-daughter,  and  afterwards  stated 
"  that  her  property  was  in  the  Bank  and  India 
House  :" — Held,  (assuming  her  to  take  for  life),  that 
she  was  entitled  to  enjoy  the  Bank  and  India  Stock 
in  specie,  and  that  it  was  not  liable  to  be  converted 
into  Consols.  Hubbard  v.  Young,  10  Beav.  203  ; 
11  Jur.  177;  16  L.  J.,  Chanc.,  182. 

Residuary  devise  and  bequest  on  trust  to  pay  the 
dividends,  interest,  and  annual  produce  of  the  tes- 
tator's real  and  personal  estates  to  the  separate 
use  of  his  daughter  or  daughters,  for  life,  and  after 
her  or  their  decease  to  pay,  transfer,  and  equally 
divide  the  whole  of  his  real  and  personal  estate 
among  the  issue  of  his  daughter  or  daughters;  and 
for  want  of  such  issue  to  pay  certain  legacies,  and 
to  sell  the  residue  of  the  real  and  personal  estate, 
not  consisting  of  money:  —  Held,  to  entitle  the 
tenant  for  life  to  the  enjoyment  of  the  personalty 
in  specie.  Hunt  v.  Scott,  1  De  G.  &  S.  219. 

Testator,  after  making  certain  specific  bequests 
by  his  will,  bequeathed  all  and  singular  other  his 
estate  and  effects  whatsoever  and  wheresoever, 
and  of  what  nature  or  kind   soever,  to  trustees, 
upon  trust,  immediately  after  his  decease,  to  call 
in  all  sums  of  money  that  might  be  owing  to  him 
upon  bond,  note,  or  other  security  whatsoever, 
and  thereout  and  out  of  any  other  part  of  his  per- 
sonal estate  to  pay  his  debts,  funeral  and  testamen- 
tary expenses,  and  the  legacy  therein  mentioned, 
ami  then  upon  trust  to  invest  the  residue  thereof 
in  Government  stocks,  funds,  or  securities,  and 
eive  the  dividends,  interest,  and  annual  pro- 
<  eeda  thereof  from  time  to  time  as  the  same  should 
B  elm-  ;,n,r  payable,  togi-ther  with   the  divi- 
-,  intfrpst,  and  annual  proceeds  of  such  other 
Government  stocks  or  funds  as  he  might  be  pos- 
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sessed  of  at  the  time  of  his  death,  and  pay  thereout 
an  annuity  of  20/.,  and  then  pay  the  remainder 
thereof  to  his  wife  for  life,  to  her  separate  use; 
and  from  and  after  the  decease  of  the  wife,  upon 
trust  to  dispose  of  the  capital,  stock,  funds,  and 
securities  so  invested  for  the  benefit  of  the  parties 
therein  mentioned  :— Held,  that  the  widow,  the 
tenant  for  life,  was  entitled  to  enjoy  in  specie  a 
sum  of  Long  Annuities,  forming  part  of  the  testa- 
tor's estate  at  his  death,  and  not  required  for  pay- 
ment of  his  debts  or  of  the  legacies  and  annuities 
given  by  the  will.  Milne  v.  Parker,  12  Jur.  171; 
17  L.  J.,  Chanc.,  194— V.  C.  W. 

A  testator,  by  his  will,  charged  all  his  real  and 
personal  estate  with  payment  of  his  debts  and 
legacies;  he  then  devised  all  his  real  estates  to 
trustees,  to  uses  in  strict  settlement;  he  then 
bequeathed  all  his  personal  estate  charged  as 
aforesaid,  to  the  same  trustees,  "  in  trust,  as  far 
as  the  nature  of  such  property  will  admit,  for  the 
persons  who  for  the  time  being  may  have  the 
ownership  and  be  in  possession  of  the  said  estates. 
And  I  hereby  direct,  that  the  said  persons,  under 
letters  of  attorney  and  powers  from  the  said  trus- 
tees, shall  receive  the  yearly  dividends  which  may 
arise  out  of  the  public  funds,  and  the  yearly  inte- 
rest which  may  arise  from  other  parts  of  my  per- 
sonal property,  under  the  same  restrictions  and 
limitations,  and  to  the  same  extent  on  which  they 
hold  my  said  estates:" — Held,  that  Long  Annui- 
ties and  Bank  Stock  were  to  be  enjoyed  in  specie 
by  the  tenant  for  life.  Neville  v.  Fortescue  (Lord), 
12  Jur.  908— V.  C.  E. 

A  testator  who  was  possessed  of  leasehold 
property  and  Long  Annuities,  by  his  will,  after 
charging  certain  annuities  upon  all  his  real  and 
personal  estate,  gave  the  same  to  trustees,  upon 
certain  trusts  for  the  benefit  of  A.  for  life,  and  for 
other  parties  in  remainder.  He  gave  a  power  to 
his  trustees,  notwithstanding  the  previous  devise 
and  bequest,  to  sell  his  freehold  and  leasehold 
estates  : — Held,  that  the  tenant  for  life  was  enti- 
tled to  the  income  of  the  leaseholds  and  of  the 
Long  Annuities,  without  their  being  converted. 
Burton  v.  Mount,  12  Jur.  934— V.  C.  B. 

Testator  gave  and  bequeathed  a  cottage  and  a 
legacy  of  2000/.  to  his  wife  absolutely,  and,  if 
she  survived  him,  all  the  property  he  possessed  in 
this  world,  to  and  for  her  use  during  her  natural 
life;  and,  after  her  decease,  all  his  freehold  and 
leasehold  estates  to  his  sister  Betsy,  and  her  heirs 
in  succession  for  ever ;  and  the  interest  of  the 
residue  and  remainder  of  his  funded  property 
equally  between  her  and  another  sister,  during 
the  natural  lives  of  them  and  their  respective 
husbands,  with  remainder  over.  And  the  testator 
declared  his  intention  to  be,  that  his  wife  should 
hold  possession  of  his  house,  furniture,  plate,  &c., 
and  all  his  property  at  E.H.  and  elsewhere,  during 
her  natural  life ;  and  that  no  distribution  of  any 
part  of  his  property  should  take  place  until  after 
her  decease,  (except  for  the  payment  of  his  just 
debts  and  funeral  expenses): — Held,  that  the  tes- 
tator's widow  was  entitled  to  receive  the  divi- 
dends in  specie  of  certain  Long  Annuities,  forming 
part  of  the  residuary  estate  at  the  testator's  de- 
cease. House  v.  Way,  12  Jur.  958 — V.  C.  W. 


VII.  GENERAL  LEGACIES  AND  BEQUESTS  OF  PER- 
SONAL ESTATE. 

Apportionment  of  Legacies.] — Gift  of  an  annuity 
of  3001.  to  the  testator's  three  daughters,  and  the 
survivors  and  survivor,  with  a  gift  over  to  the  last 
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survivor,  of  the  sum  set  apart  to  answer  the  an 
nuity.  After  the  death  of  one  of  the  daughters 
the  fund  set  apart  was  lost  by  the  misconduct  o 
the  trustee,  and  the  annuity  remained  unpaid  for 
the  rest  of  the  lives  of  the  other  two  :  but  after 
their  deaths  a  sum  of  money  forming  part  of  the 
residue,  but  of  less  amount  than  the  original  fund 
becoming  available, — Held,  (reversing  the  ori- 
ginal decision)  that,  as  the  last  survivor  had  hac 
no  opportunity  of  receiving  the  capital  during  her 
life,  the  annuity  was  to  be  considered  as  continu- 
ing for  her  benefit,  after  her  sister's  death  untL 
her  own,  and  therefore  that  she  was  entitled  to 
an  apportionment  in  respect  of  the  arrears  of  such 
annuity  during  that  interval,  as  well  as  in  respect 
of  the,  principal  fund.  Innes  v.  Mitchell,  2  Ph.  346  ; 
16  Law  J.,  Chanc.,  415. 

Charge  of  Legacies  on  Real  Estate.}  — A  testator 
gave  legacies,  and  charged  his  executors,  to  whom 
he  devised  real  and  personal  estate,  with  the  pay- 
ment thereof:  —  Held,  that  the  legacies  were 
charged  on  the  real  estate.  Cross  v.  Kennington, 
9  Bea.  150;  15  Law  J.,  Chanc.,  167. 

Testator  bequeathed  all  his  personal  estate  to 
A.,  subject  to  the  payment  of  his  debts  and  funerai 
and  testamentary  expenses,  and  after  charging  his 
real  estates  with  the  payment  of  certain  legacies 
and  annuities,  he  devised  them  to  B.: — Held,  that 
he  had  not  exempted  his  personal  estate  from  the 
payment  of  the  legacies  and  annuities.  Davies  v. 
Ashford,  15  Sim.  42;  9  Jur.  612;  14  Law  J., 
Chanc.,  473. 

On  the  construction  of  a  will — Held,  that  lega- 
cies were  charged  on  real  estate.  Evans  v. 
Crosbie,  11  Jur.  510;  16  Law  J.,  Chanc.,  494— V. 
C.  E. 

Conversion  of  Real  into  Personal  Estate — Gene- 
rally.]—  A  testator  devised  and  bequeathed  the 
residue  of  his  estate  and  effects,  consisting  of  free- 
hold and  personal  property,  to  trustees,  upon  trust, 
to  call  in  all  accounts  due  to  him,  and  in  case 
there  should  not  be  sufficient  to  satisfy  the  annuity 
thereafter  given  to  his  wife,  then  upon  trust  to 
sell  all  his  real  and  personal  estate,  and  out  of  the 
income  of  the  produce  thereof,  and  the  rents  of 
his  real  estates  until  the  same  should  be  sold,  to 
pay  his  wife  an  annuity  of  300/.  per  annum.  The 
rents  of  the  estates  were  not  sufficient  to  satisfy 
the  annuity,  but  no  part  of  the  real  property  was 
sold  till  after  the  death  of  the  widow,  at  which 
period  a  considerable  sum  was  due  for  arrears  of 
the  annuity: — Held,  that  the  trust  for  sale  arose 
immediately  upon  its  being  ascertained  that  the 
rents  were  not  sufficient  for  the  annuity;  that, 
consequently,  there  was  a  direction  for  the  con- 
version of  the  real  estate,  and  that  the  residue 
must  bear  the  character  of  personal  property. 
Ward  v.  Arch,  16  Law  J.,  Chanc.,  66  ;  10  Jur.  977 
—V.  C.  E. 

Debt,  Remission  of,  coupled  with  Legacy.]  — Tes- 
tator pave  J.  P.  and  I.  P.  Wl.  each  for  mourning, 
and  IOO/.  to  J.  T.  N.,  his  executor,  for  the  trouble 
he  would  have  in  the  execution  of  the  will.  By  a 
codicil,  he  gave  legacies  to  other  persons,  and 
directed  that  if  they  or  any  other  person,  who  had 
a  legacy  left  them  by  any  will,  should  owe  him 
any  sum  or  sums  of  money  at  his  decease,  it  should 
be  considered  as  part  of  their  legacy.  At  the 
testator's  death,  J.  T.  N.  owed  the  testator  4000Z., 
and  two  of  the  other  legatees  also  owed  him  sums 
much  greater  than  their  legacies: — Held,  that  the 
testator  intended  to  remit  their  debts,  as  well  as  to 
give  them  their  legacies.  Hyde  v.  Neate,  15  Sim. 
654;  11  Jur.  259. 


Heir,  when  entitled.]  —  E.,  by  his  will,  in  the 
first  place,  directed  payment  of  his  debts  out  of 
his  personal  estate.  The  will  then  contained  a 
gift  of  E.'s  real  and  personal  estate  to  trustees, 
upon  trust,  to  convert  the  same,  and  apply  the 
proceeds,  first,  in  satisfaction  of  the  expenses  of 
the  sale,  and  then  in  payment  of  his  debts  and 
divers  legacies  to  individuals  and  charitable  insti- 
tutions, and  for  other  the  general  purposes  men- 
tioned in  his  will,  sometimes  treating  his  estate  as 
real  and  personal  estate,  and  at  other  times  as 
personal  estate:  —  Held,  that  there  was  no  con- 
version out  and  out;  and  that  so  much  of  the  fund 
as  arose  from  real  estate  resulted  to  the  heir-at- 
law,  and  so  much  as  was  derived  from  chattels 
real  resulted  to  the  next  of  kin  of  the  testator; 
and  that  only  such  part  of  the  testator's  estate  as 
consisted  of  pure  personalty  could  be  applied  in 
satisfaction  of  the  charity  legacies.  Hopkinson  v. 
Ellis,  16  Law  J.,  Chanc.,  59— R. 

A  testator  devised  his  real  estate  to  trustees  in 
trust  for  sale,  and  out  of  the  proceeds,  and  out  of 
the  rents  till  sale,  to  pay  his  debts  and  the  trus- 
tees' costs,  charges,  and  expenses,  and  then  upon 
trust  to  pay  three  legacies  of  500/.  each ;  and  as 
to  all  his  personal  estate  and  effects,  the  testator 
gave  the  same  to  T.  R.,  his  executors,  adminis- 
trators, and  assigns  : — Held,  that  the  will  did  not 
give  to  T.  R.,  nor  dispose  of,  the  surplus  of  the 
beneficial  interest  in  the  produce  of  the  testator's 
real  estate,  after  paying  the  charges  which  ought 
to  be  considered  as  imposed  thereon ;  and  that 
such  surplus  belongs  to  the  heir-at-law.  Collis  v. 
Robins,  1  De  G.  &  S.  131;  11  Jur.  362;  16  Law  J., 
Chanc.,  251. 

Election  to  take  as  Land  or  Money.]  —  By  a  mar- 
riage settlement,  real  estates  were  conveyed  to 
trustees,  in  trust,  to  sell  and  to  hold  the  proceeds 
in  trust  for  the  husband  and  wife  for  their  lives 
successively,  remainder  in  trust  for  their  children, 
remainder  in  trust  for  the  survivor  of  the  husband 
and  wife  absolutely.  There  was  no  child  of  the 
marriage.  The  husband  survived  his  wife,  and 
after  her  death  consulted  his  solicitors  upon  his 
rights  under  the  settlement,  and  they  having  ad- 
vised him  that  he  was  entitled  to  the  whole  bene- 
ficial interest  in  the  estates,  he  got  possession  of 
the  settlement,  and  of  the  title-deeds,  and  remained 
in  possession  of  them,  and  also  of  the  estates, 
until  his  death: — Held,  that  thereby  he  declared 
his  election  to  take  the  estates  as  land.  Davies  v. 
Ashford,  15  Sim.  42;  9  Jur.  612;  14  Law  J., 
Chanc.,  473. 

Cumulative  and  substitutional  Legacies.]  —  Tes- 
tatrix by  her  will  bequeathed  an  annuity  to  E.  H., 
under  the. description  of  her  "  servant  girl,"  and 
by  a  codicil,  dated  three  years  afterwards,  gave 
an  annuity  of  the  same  amount  to  the  same  party 
under  the  same  description  : — Held,  that  the  words 
"  servant  girl"  were  merely  words  of  description, 
and  not  expressive  of  the  motive  of  the  gift,  and 
that  the  bequests  were,  therefore,  cumulative. 
Roch  v.  Callen,  12  Jur.  48— V.  C.  W. 

A  legacy  given  by  an  incomplete  testamentary 
,  held  to  be  in  substitution  for  two  legacies 
of  greater  amount  given  to  the  same  party  by  a 
srevious  will  and  codicil.  Kidd  v.  North,  2  Ph. 
91;  10  Jur.  995;  16  Law  J.,  Chanc.,  116. 

If  an  incomplete  testamentary  paper,  made  be- 
fore  the   1st  of  January,    1S38,   contains   internal 
vidence  of  an  intention  to  make  an  entirely  new 
disposition,  and,  for  that  purpose,  to  undo  all  that 
iad  been  done  by  a  previous  complete  will,  the 
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Court  will  give  effect  to  the  new  disposition  as  fa 
as  it  goes,  in  substitution  for  the  former,  but  wil 
treat  the  former  one  as  operative  so  far  as  no  sub- 
stituted disposition  is  provided  in  its  place.     Ib. 

Election.] — The  testator,  who  was  a  Scotchman, 
domiciled  in  England,  devised  all  the  rest  and  resi- 
due of  his  real,  personal,  and  mixed  estates  anc 
effects,  whatsoever  and  wheresoever,  which  he 
might  be  seised  or  possessed  of,  or  entitled  to,  al 
the  time  of  his  decease,  upon  trust  for  his  children, 
in  certain  shares.  One  of  the  children  being  the 
heir-at-law  of  the  testator,  became  entitled,  ac- 
cording to  the  law  of  Scotland,  to  a  heritable 
bond  made  by  a  debtor  of  the  testator  after  the 
date  of  the  will,  and  given  as  a  security  for  a  debt, 
•which  was  owing  to  him  at  the  time  the  will  was 
made  : — Held,  that  the  heir  was  not  a  trustee  ol 
the  heritable  bond  for  the  executors  of  the  testa- 
tor, and  that  he  was  not  bound  to  elect  between 
the  heritable  bond  and  the  benefits  to  which  he 
was  entitled  under  the  will.  Allen  v.  Anderson, 
5  Hare,  163;  10  Jur.  196;  15  Law  J.,  Chanc.,  178. 

The  testator,  by  his  will,  devised  and  bequeathed 
all  his  real  and  personal  estate  to  trustees,  subject 
to  debts,  &c.,  upon  trust,  by  and  out  of  the  rents, 
issues,  and  profits  thereof,  to  pay  an  annuity  of 
100/.  to  his  wife  during  her  life  or  widowhood,  and 
subject  thereto,  upon  trust,  for  his  daughter  for 
life,  with  remainder  to  her  children,  remainder  to 
his  brother.  And  the  testator  empowered  his 
trustees,  at  their  discretion,  during  the  continuance 
of  the  trusts  and  notwithstanding  the  same,  to  con- 
tinue and  carry  on  all  or  any  of  the  farms  or  other 
concerns  in  which  he  might  be  engaged  at  the  time 
of  his  decease,  and  to  restrict  or  increase  any  such 
concern,  and  to  demise,  mortgage,  or  sell  all  or 
any  part  of  his  real  estate  or  chattels  real : — Held, 
that  the  widow  was  not  entitled  both  to  the  an- 
nuity given  to  her  by  the  wil],  and  to  her  dower 
out  of  the  real  estate.  Lowes  v.  Lowes,  5  Hare, 
501;  10  Jur.  453;  15  Law  J.,  Chanc.,  369. 

A  testator  gave  a  legacy  to  his  daughter,  a  mar- 
ried woman,  on  condition  that  she  should  relin- 
quish her  claim  to  a  reversionary  chose  in  action 
under  his  marriage  settlement: — Qusre,  whether 
she  could  elect  to  take  the  legacy  against  the  will 
of  her  husband?  Wall  v.  Wall,  15  Sim.  513- 
11  Jur.  403;  16  L.  J.,  Chanc.,  305. 

Interest  on  Legacies.] — Interest  on  legacies  is 
given  for  delay  of  payment,  and,  consequently, 
until  the  day  of  payment  arrives,  no  interest  is,  in 
general,  demandable.  Donovan  v.  Needham,  9  Bea 
164;  10  Jur.  150;  15  Law  J.,  Chanc.,  193. 

Where  a  legacy  is  given  by  a  parent  to  his  child, 
interest  is  allowed  thereon,  by  way  of  mainte- 
nance, though  the  day  of  payment  has  not  arrived. 
But  the  rule  does  not  apply  where  the  testator  has, 
by  his  will,  made  a  provision  for  the  child's  main- 
tenance. Ib. 

Legacy  to  A.,  on  condition  that  she  gave  3000Z. 
to  purchase  an  annuity  for  B.  In  consequence  of 
a  litigation  between  A.  and  the  residuary  legatees, 
L.  did  not,  for  several  years,  obtain  possession  of 
the  legacy,  which  did  not,  in  the  meanwhile 
make  interest.  Payment  to  B.,  who  elected  to 
take  the  3000J.  in  lieu  of  the  legacy,  was  conse- 
quently postponed:— Held,  that  interest  on  the 

OO/.  was  payable  by  A.  to  B.,  from  the  end  of  a 
year  after  the  testator's  death.  Hertford  (Marquis 
of)  v.  Lowther  (Lord),  9  Bea.  266. 

A  testator  made  a  settlement  on  his  daughter 
who   was  adult,  and  gave  her  a    legacy  by  his 


will : — Held,  that  the  legacy  did  not  bear  interest 
from  the  death  of  the  testator,  but  only  from  the 
end  of  the  first  year  after  that  event.  Wall  v. 
IV all,  15  Sim.  513;  11  Jur.  403;  16  L.  J.,  Chanc., 
205. 

Where  a  legacy  is  charged  upon  real  estate,  and 
the  devisees  in  trust  are  empowered  to  raise  the 
same  by  sale  of  a  part  of  the  real  estate,  the  42d 
section  of  the  statute  3  &  4  Will.  4,  c.  27,  does 
not  apply,  so  as  to  prevent  the  recovery  of  more 
than  six  years'  arrears  of  interest.  Cough  v.  Bult, 
12  Jur.  859  ;  17  L.  J.,  Chanc.,  486— V.  C.  E. 

Lapse  of  Legacy.]  — The  testator,  by  a  will  made 
before  the  Wills'  Act  (7  Will.  4  &  1  Viet.  c.  26) 
came  into  operation,  bequeathed  a  share  of  his 
residuary  estate  to  one  of  his  sons,  who  was  also 
thereby  made  one  of  the  devisees  in  trust  and  exe- 
cutors of  his  estate.  The  son  died  after  the  Wills' 
Act  came  into  operation,  leaving  issue  ;  and,  after 
his  death,  the  testator  made  a  codicil  to  his  will, 
altering  a  bequest  to  another  child,  but  in  other 
respects  confirming  his  will : — Held,  that  the  gift 
to  the  son  did  not  lapse,  but  that  the  same,  so  far 
as  it  was  real  estate,  descended  to  the  heir-at-law 
of  the  son,  and,  so  far  as  it  was  personal,  to  his 
executrix,  under  a  will  made  before  the  Wills'  Act 
came  into  operation.  Winter  v.  Winter,  5  Hare. 
306;  11  Jur.  10;  16  Law  J.,  Chanc.,  111. 

Under  the  34th  section  of  the  Wills'  Act,  the 
effect  of  the  re-publication  of  the  will  by  the  codi- 
cil was  the  same  as  if  the  testator  had,  at  the  date 
of  the  codicil,  made  a  will  in  the  words  of  the  will 
so  re-published.  Ib. 

Under  a  gift  of  residue  to  the  testator's  wife  for 

ife,  to  her  separate  use,  with  an  absolute  power  of 

appointing  the  principal  by  deed  or  will,  and  a  gift, 

in  default  of  such  appointment,  to  her  next  of  kin, 

as  in  case  of  intestacy  : — Held,  that  the  gift  of  the 

principal  had  not  lapsed  by  the  death  of  the  wife 

n  the  testator's  lifetime,  but  that  her  next  of  kin, 

according  to  the  statute,  were  entitled  to  the  benefit 

of  it.  Edwards  v.  Saloway,2  Ph.  625;  12  Jur.  487. 

Limitation  of  Personal  Estate.] — Bequest  to  A. 

for  life,  with  remainder  to  her  children  who  should 

attain  twenty-five,  with  a  clause  for  maintenance 

during  minority,  and  for  accumulation  of  surplus 

ncome: — Held,  Jhat  the  gift  to  the  children  was 

not  void  for  remoteness.     Bute  (Marquis  of),  v. 

Harman,  9  Bea.  320. 

Testator  bequeathed  real  estates  to  trustees  for 
a  term  of  2000  years,  and,  subject  thereto,  limited 
hem  in  strict  settlement,  and  declared  the  trusts 
of  term  to  be  to  raise  by  sale  or  mortgage  suffi- 
cient sum  to  supply  deficiency  of  personal  estate 
o  pay  debts,  other  than  debts  on   mortgage,  and 
:o  pay  certain  legacies,  and  to  apply  rent  in  pay- 
ng  interest   on  mortgages  and  certain  annuities 
given  by  the  will,  and,  subject  thereto,  out  of  the 
rents   to   set   apart  500/.  per  annum,  as   sinking 
und   to   discharge    mortgages,   and    accumulate 
iame  by  investment  in  stock ;  and  he  empowered 
he  trustees  to   discharge   any  mortgage  when  a 
sufficient  fund  should  be  raised,  without  waiting 
or  determination  of  period  of  accumulations  ;  and 
he  directed  so  much  of  the  rents  as  should  not  be 
equired  for  the  above  purposes  to  be  paid  to  the 
>arties  entitled  to  the  estate  ;  and  it  was  provided, 
hat  the  term  should   cease  when  trusts   thereof 
ned;  and   he   bequeathed    his   leaseholds   to 
rustees  of  the  term  upon  such  trusts  as  would 
;    correspond    with    trusts    declared    of   real 
states:— Held,  that  the  trusts  of  the  term  as  to 
Wl.  a  year  were  not  invalid  either  in  toto  or  par- 
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tially.     Bateman  v.  Hotckkein,  11  Jur.  809 ;  16  Law 
J.,  Chanc.,  514— R. 

Income  of  property  limited  beyond  life  or  lives  in 
being.  Congreve  v.  Harrison,  1 1  Jur.  901 — V.  C.  B. 

A  testator  bequeathed  the  residue  to  trustees 
for  the  maintenance  of  his  five  children  during 
their  respective  minorities,  and  he  directed  them 
to  accumulate  the  surplus  income,  "  for  the  benefit 
of  the  residuary  legatees,  and  form  part  of  the  re- 
sidue of  his  estate;"  and  subject  as  aforesaid,  on 
trust,  to  pay,  &c.  the  residue  to  his  five  children 
at  twenty-five  in  certain  shares,  but  their  shares 
to  be  vested  at  twenty-one,  &c.,  and  at  that  age 
they  were  entitled  to  receive  all  the  interest  upon 
•what  should  then  appear  to  be  their  "  respective 
shares."  He  authorized  advancements  to  be  made 
to  his  sons,  to  be  deducted  out  of  their  shares  be- 
fore any  "  final  division."  One  child  having  at- 
tained her  proper  age,  received  her  share  of  the 
then  aggregate  fund  : — Held,  that  she  retained  no 
interest  in  the  subsequent  accumulations  accruing 
during  the  minorities  of  the  other  children.  Routh 
v.  Hutchinson,  8  Bea.  581;  9  Jur.  1051. 

Bequest  to  testator's  daughter  for  life,  and,  on 
her  death,  to  the  testator's  son  and  his  children. 
The  son  had  no  child  at  his  father's  death,  but 
had  children  living  at  the  death  of  the  daughter  : 
— Held,  that  his  children  were  neither  joint-ten- 
ants with  him  nor  entitled  in  remainder  after  his 
death,  but  that  the  fund  belonged  to  him  abso- 
lutely. Scott  v.  Scott,  15  Sim.  47;  9  Jur.  589. 

Lunatic.] — A  legacy  was  bequeathed  to  A.,  who 
was  of  unsound  mind  from  her  birth.  The  execu- 
tors appropriated  a  part  of  the  estate  to  meet  the 
legacy,  whilst  they  invested  and  accumulated  the 
dividends.  On  a  bill,  filed  by  the  next  friend  of 
the  legatee,  praying  payment  of  the  legacy,  with 
41.  per  cent,  interest,  the  Court  only  directed  a 
transfer  of  the  stock,  and  ordered  payment  of  the 
costs  of  all  parties  out  of  the  testator's  estate. 
Pothecary  v.  Pothecary,  12  Jur.  1016— V.  C.  B. 

Married  Woman.}  —  Bequest  of  leaseholds  to  a 
married  woman,  "  for  her  whole  and  sole  use, 
during  her  life,  free  from  the  control  of  any  future 
husband,  and  not  to  be  sold  or  mortgaged;  and, 
after  her  decease,  to  her  heir  or  heirs;  and  pro- 
vided her  child  or  children  should  die  before  her, 
then  that  she  may,  at  her  decease,  leave  them  to 
whom  she  will  for  the  remainder  of  the  term  :" — 
Held,  that  the  gift  was  to  the  separate  use  of  the 
wife,  as  well  during  the  present  as  during  a  future 
coverture.  Steedman  v.  Poole,  6  Hare,  193 ;  11  Jur. 
449;  16  L.  J.,  Chanc.,  348. 

Although  a  bequest  of  stock  for  a  married  wo- 
man for  her  separate  use,  for  her  life,  and,  after 
her  decease,  for  her  appointees  by  deed  or  will, 
directs  that  any  appointment  by  deed  shall  not 
come  into  operation  until  after  her  death,  the 
married  woman  is  not  thereby  restrained  from  an- 
ticipation, or  prevented  from  appointing  the  fund 
by  an  irrevocable  deed.  Alexander  v.  Young, 
6  Hare,  393;  12  Jur.  996. 

Payment  of  Legacy — 1.  Legacy  Duty.}  —  A  tes- 
tator, by  his  will,  bequeathed  a  sum  of  30,0007.  to 
his  three  children,  and  directed  his  personal  estate 
to  be  applied,  in  the  first  instance,  in  payment  of 
that  sum ;  he  then  devised  certain  real  estates  to 
trustees,  upon  trust  to  invest  the  rents  and  profits, 
from  time  to  time,  in  Government  stock,  until  a 
fund  should  be  realized,  which,  with  the  produce 
of  his  personal  estate,  would  be  sufficient  to  pay 
the  legacies.  A  bill  having  been  filed  to  carry  the 
trusts  of  the  will  into  execution,  a  receiver  was 


appointed  over  the  real  estate,  by  whom  a  large 
fund  was  brought  into  Court,  which  was  reported 
to  be  applicable  to  the  payment  of  the  legacies: — 
Held,  that,  under  the  true  construction  of  the 
statutes  54  Geo.  3,  c.  92,  and  56  Geo.  3,  c.  56,  the 
legacies,  though  paid  out  of  this  fund,  were  liable 
to  legacy  duty.  Cleland  v.  Ker,  1  Dru.  227. 

2.  Property-Tax.}  —  A  testator  gave  to  his  wife 
an  annuity  or  clear  yearly  rent-charge  of  18007., 
clear  of  all  taxes  and  deductions: — Held,  that  the 
annuity  was  subject  to  property-tax.  Wall  v. 
Wall,  15  Sim.  513;  11  Jur.  403;  16  L.  J.,  Chanc., 
305. 

Payment  of  Legacies,  generally.}  —  An  absolute 
vested  bequest  was  accompanied  with  a  direction, 
that  it  should  not  be  delivered  till  the  legatee  at- 
tained twenty-five: — Held,  that  he  was  entitled  to 
payment  on  attaining  twenty-one.  Rocke  v.  Rocke, 
9  Bea.  66. 

Where  a  testator  gives  an  annuity  charged  on 
the  capital  of  his  estate  and  legacies,  and  his 
estate  is  insufficient  to  answer  all  the  purposes  of 
his  will,  the  annuitant  is  entitled  to  have  the  value 
of  her  annuity,  or  a  proportionate  part  of  it,  paid 
to  her  at  once.  Wroughton  v.  Colquhoun,  11  Jur. 
940— V.  C.  B. 

Clear  of  Legacy  Duty,  S,-c.} — A  testatrix  directed 
all  her  personal  estate  to  be  converted  into  money, 
and  her  debts  and  funeral  expenses  and  legacies 
to  be  paid  out  of  the  proceeds,  and  that  out  of  the 
residue  large  sums  of  stock  should  be  appro- 
priated upon  certain  trusts.  She  then  gave  some 
pecuniary  legacies  of  small  amount,  and  directed 
that  all  the  said  legacies,  and  all  legacies  therein- 
after given,  should  be  paid  free  from  legacy  duty: 
— Held,  that  the  exemptions  from  legacy  duty 
applied  to  the  bequest  of  stock  as  well  as  to  the 
pecuniary  legacies.  Ansley  v.  Cotton,  16  Law  J., 
Chanc.,  55 — C. 

The  gift  of  an  annuity  "  clear  of  all  taxes  and 
deductions  whatsoever"  does  not  exempt  it  from 
the  property-tax.  Wall  v.  Wall,  11  Jur.  403;  16 
Law  J.,  Chanc.,  305— V.  C.  E. 

Release  of 'Debt  by  Legacy.] — A  testator  declared, 
that,  should  certain  legatees,  or  any  other  person 
who  had  a  legacy  left  them  by  any  will,  owe  the 
testator  any  sum  or  sums  of  money  at  his  decease, 
it  should  be  considered  as  a  part  of  their  legacy. 
One  of  the  legatees,  whose  legacy  was  100Z.,  owed 
the  testator  40001.: — Held,  that  the  debt  was  re- 
leased to  the  legatee.  Hyde  v.  Neate,  11  Jur.  259 
— V.  C.  E. 

Satisfaction  of  Debt  by  Legacy.]  —  A  sum  of 
6007.,  to  which  a  married  woman  was  entitled  for 
her  separate  use,  was  paid  to  her  husband,  who, 
by  his  will,  gave  her  28007.,  and  directed  his  exe- 
cutor to  pay  all  his  debts,  and  to  take  all  the  re- 
sidue of  his  property.  The  husband  died,  and  his 
widow  received  the  legacy  of  28007.,  and  exe- 
cuted a  general  release  to  the  executor  as  to  all 
matters  under  the  will.  The  widow  filed  her  bill 
for  payment  of  the  6007.:— Held,  that  the  6007. 
existed  as  a  debt,  and  that  the  legacy  of  28007. 
was  not  intended  to  be  in  satisfaction  of  it,  and 
that  the  plaintiff  was  entitled  to  payment,  not- 
withstanding the  execution  of  the  lease.  Rowe  v. 
Rowe,  12  Jur.  909;  17  L.  J.,  Chanc.,  357— V. 
C.  B. 

Satisfaction  of  Portion  by  Legacy.]  — A  testator, 
being  under  an  obligation  by  bond  to  transfer  to 
four  trustees  a  sum  of  stock  to  be  held  by  them 
upon  the  trusts  of  his  daughter's  marriage  settle- 
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ment,  gave,  by  his  will,  to  two  of  these  trustee 
a  moiety  of  the  residue  of  his  personal  estate  fo 
the  benefit  of  his  daughter  and  her  children,  th 
difference  between  the  trusts  declared  by  the  set 
tlement  and  by  the  will  being,  that,  by  the  settle 
ment,  the  appointment  amongst  the  children  wa*. 
to  be  joint  by  the  husband  and  wife,  and,  by  the 
will,  it  was  to  be  by  the  wife  alone  ;  also  that,  by 
the  settlement,  the  children  of  the  marriage  were 
the  only  objects  of  the  appointment,  but,  by  the 
will,  the  children  of  the  daughter  generally: — 
Held,  (it  being  for  the  benefit  of  the  daughter  to 
take  the  share  of  the  residue  rather  than  the  sum 
secured  by  the  bond),  that  the  sum  secured  by  the 
bond  was  satisfied  by  the  share  of  the  residue 
given  by  the  will.  Thynne  (Lady  E.)  v.  Glengal' 
(Earl  of),  12  Jur.  805— H.  L. 

The  rules  of  equity  applicable  to  cases  of  a 
legacy  being  in  satisfaction  of  a  debt,  and  of  a 
legacy  being  in  satisfaction  of  a  portion,  discussed 
and  distinguished.  Ib. 

A  bequest  of  residue  or  part  of  residue  may  be 
a  satisfaction  of  a  portion,  either  altogether  or  pro 
tanto,  according  to  the  amount.  Ib. 

Substituted  Legacy.] — A  testator,  by  his  will, 
made  a  gift  for  life  to  the  separate  use  of  his  three 
nieces,  with  remainder  to  their  children.  By  a 
codicil,  he  directed  that  each  of  his  nieces  should 
have  a  vested  interest,  transmissible  to  her  chil- 
dren upon  her  death: — Held,  that  the  nieces  took 
to  their  separate  use.  Vesey  v.  Vesey,  12  Jur.  548 
—V.  C.  E. 

Revocation  of  Legacy.}  —Testatrix,  by  will,  be- 
queathed 3000/.,  in  trust,  for  C.  for  life,  for  her 
separate  use,  and,  after  her  death,  for  her  children, 
and  in  case  there  should  be  no  such  children,  in 
trust  for  P.  By  a  codicil,  stating  that  C.  had  been 
largely  provided  for  from  other  sources,  the  testa- 
trix deducted  the  sum  of  2900/.  from  the  legacy  of 
3000/.,  and  revoked  so  much  of  the  legacy  accord- 
ingly, leaving  C..100/.  only  as  a  remembrance  of 
her  affection:— Held,  that  the  legacy  of  3000/. 
was  revoked  in  toto,  and  that  in  lieu  of  it  the 
legacy  of  \00l.  was  given  for  the  absolute  benefit 
of  C.;  and  that  P.  took  no  interest  either  in  the 
OO/.  or  any  part  of  the  3000/.  Sanford  v.  Sanford, 
IDeG.  &S.  67;  11  Jur.  322. 

Vesting  of  Legacies.]—  Legacy  to  Anne,  the  wife 
eter,  tor  life,  remainder  to  Peter,  the  husband, 
•  his  life,  and,  after  the  death  of  the  husband 
and  wife,  upon  trust,  to   pay  the   interest  for  the 
maintenance  of  such  children  of  Anne  as  should 
living  at  her  death,  until  they  should  respec- 
tively attain  twenty-one,  and  when   and   as  they 
>uld  severally  and  respectively  attain  their  said 
ages  of  twenty-one  years,  upon  trust,  to  pay  and 
ifer  the  legacy  equally  unto  and  amongst  all 
the  children   of  Anne,  when   and  as  they  should 
severally  and  respectively  attain  their  said  a^es  of 
'enty-one  years  ;    and  if  any  of  the  said  children 
hou  d  die  under  twenty-one,  then  unto  such  as 
Uld  attain  that  age,  share  and  share  alike:  and 
in  case  all  and  every  of  the  said  children  should 
2  under  age,  then  to  pay  the  legacy  to  the  testa- 
tor's next  of  kin.      The  children   of  Anne,  who 
med  twenty-one  years  of  age,  acquired  vested 
Crests  in  the  leg;icy,  notwithstanding  such  chil- 
ren  died  in  the  lifetime  of  Anne,  the  tenant  for 
te.     Jiradley  v.  Barlow,  5  Hare,  589. 
1  '    t"trix  by  her  will  gave  to  each  of  her  four 
naming  them)  a  legacy  of  50*.,  and,  after 
ai'-atlm.fr  other  legacies,  gave  the  residue  of 
'    To  to  her  three  sisters,  and  after  their 


deaths,  to  be  divided  between  her  nieces  above 
mentioned  : — Held,  that  the  nieces  of  the  testatrix 
took  a  vested  interest  in  the  residue  immediately 
upon  her  death,  and  that  one-fourth  of  such  resi- 
due belonged  to  the  husband  and  personal  repre- 
sentative of  one  of  the  four  nieces,  who,  after  sur- 
viving the  testatrix,  had  died  in  the  lifetime  of  the 
tenant  for  life.  Cochrane  v.  Wiltshire,  11  Jur.  426: 
16  Law  J.,  Chanc.,  366— V.  C.  W. 

Testator  gave  in  trust  to  his  brother  E.  the  re- 
mainder of  his  property,  of  whatsoever  kind,  to 
assist  him  to  bring  up,  educate,  and  provide  for 
the  children  of  his  late  brother,  J. ,  whom  he 
named :  "  When  my  youngest  nephew  attains  his 
age  of  twenty-one  years,  it  is  my  will  that  all  my 
property  be  equally  divided  amongst  my  nephews 
or  their  lawful  issue,  share  and  share  alike  ;  the 
division,  however,  is  not  to  take  place,  although 
my  youngest  nephew  have  attained  the  age  of 
twenty-one  year's,  until  the  decease  of  my  wife, 
my  sister  J.,  and  my  brother  E.:" — Held,  that  the 
interests  of  the  nephews  were  not  contingent  on 
their  living  until  the  youngest  of  them  should  attain 
twenty-one,  but  vested  on  the  testator's  death ; 
and  that  the  word  "or"  was  to  be  construed  con- 
junctively; and,  consequently,  that  the  nephews 
took  estates  tail  in  their  shares  of  the  testator's 
real  property,  and  absolute  interests  in  their  shares 
of  his  personal  property.  Parkin  v.  Knight,  15 
Sim.  83. 

A  testator  gave  200Z.  a  year  to  S.  for  her  life, 
and,  after  her  decease,  he  gave  66661.  13s.  4d. 
Consols,  to  be  divided  equally  among  such  of  her 
children  as  should  attain  twenty-one.  S.  survived 
the  testator,  and  died,  leaving  six  children,  five  of 
whom  had  attained  twenty-one  in  her  lifetime : — 
Held,  that  the  testator's  residuary  legatee  was  ex- 
cluded from  claiming  any  portion  of  the  dividends 
of  the  fund.  Stone  v.  Harrison,  2  Coll.  C.  C.  715. 

Bequest  to  testator's  daughter  for  life,  and,  on 
her  death,  to  the  testator's  son  and  his  children. 
The  son  had  no  child  at  his  father's  death,  but  had 
children  living  at  the  death  of  the  daughter: — 
Held,  that  his  children  were  neither  joint-tenants 
with  him,  nor  entitled  in  remainder  after  his  death, 
but  that  the  fund  belonged  to  him  absolutely. 
Scott  v.  Scott,  15  Sim.  47  ;  9  Jur.  589. 

A  testator  bequeathed  his  residuary  estate,  in 
terms  which,  in  the  first  instance,  gave  absolute 
interests  to  his  children,  but  he  directed  that  half 
only  of  his  daughters'  shares  should  be  transferred 
to  his  daughters  at  twenty-one  or  marriage,  and 
the  other  settled  on  them  for  life,  with  remainder 
to  their  children.  There  were  gifts  over,  in  events 
which  did  not  happen.  A  daughter  attained 
twenty-one,  and  died  without  having  been  mar- 
ried : — Held,  that,  as  to  her  moiety  directed  to  be 
settled,  she  had  an  absolute  interest,  subject  to 
the  rights  of  her  children ;  and  there  being  none, 
her  representatives  were  entitled  to  that  moiety. 
Wmckworth  v.  Winckworth,  8  Bea.  576 ;  9  Jur. 

/  *J  O  • 

A  testator  gave  his  real  and   personal   estate, 
a  ter  paying  four  annuities,  to  one  for  life,  and 
•  his  death  he  directed  his  personal,  and  the 
reduce  of  his  real  estate,  to  be  divided  amongst 
the  children  of  A.  living  at  the  testator's  death, 
when  the  youngest  attained  twenty-one,  if  the  an- 
nuitants should  be  then  dead;  but  if  not,  then  his 
•ustees  were  either  to  invest  it,  and  pay  and  apply 
tne  residue  of  the  income  in  the  maintenance,  &c. 
the   children,  according  to  their  discretion,  or 
:cumulate,  such  accumulations  to  be  paid,  after 


85T 


Legacy. 


[DIGEST  OF  CASES.] 


Legacy. 


858 


the  death  of  the  surviving  annuitants,  with  the 
original  shares.  There  was  a  gift  over,  in  the 
event  of  the  death  of  any  child  who  should  become 
entitled  to  a  distributive  share  before  his  share 
became  "payable."  One  of  the  children  prede- 
ceased an  annuitant: — Held,  nevertheless,  that 
the  bequest  was  vested,  and  that  the  gift  over  did 
not  take  effect.  Butterworth  v.  Harvey,  9  Bea. 
130;  9  Jur.  999. 

A  testator,  after  giving  a  life  estate  in  all  his 
property,  real  and  personal,  to  his  wife,  proceeded 
as  follows : — "I  give  and  bequeath  after  the  death 
of  my  wife  the  whole  of  my  property,  both  real 
and  personal,  in  equal  proportions,  to  my  brothers, 
T.,  A.,  and  I.,  and  my  sister  Jane  ;  but  should  any 
of  my  brothers  or  sister  die  without  leaving  issue, 
then  I  give  such  share  or  shares  to  the  survivors 
or  survivor  of  them  ;  but,  leaving  issue,  I  then 
give  such  share  to  their  children,  in  equal  propor- 
tions, on  attaining  the  age  of  twenty-one  years,  to 
them  and  their  heirs  for  ever."  I.  died  in  the  life- 
time of  the  testator,  unmarried  ;  Jane  survived 
the  testator,  but  died  in  the  lifetime  of  the  testa- 
tor's widow,  leaving  one  child  living,  and  several 
grandchildren,  children  of  a  deceased  child;  T. 
survived  the  widow,  and  died  leaving  children  ;  A. 
died  last,  and  left  no  children  : — Held,  that,  as  T. 
left  children,  his  share  did  not  vest  absolutely  in 
him,  although  he  survived  the  widow,  but  went  to 
his  children  ;  that  as  A.  left  no  children,  and  was 
the  survivor,  his  share  vested  absolutely  in  him  ; 
and  that  the  child,  and  not  the  grandchildren  of 
Jane,  became  entitled  to  her  share  under  the  will. 
Benn  v.  Dixon,  11  Jur.  812— V.  C.  E. 

A  married  woman  having  power  to  dispose  of 
1500Z.  by  her  will,  gave  the  interest  of  it  to  her 
husband  for  his  life,  and  directed  that,  after  his 
decease,  the  principal  should  be  divided  equally 
between  the  five  daughters  of  her  sister,  B.,  and 
if  any  of  them  should  die  during  her  husband's 
lifetime,  leaving  issue,  that  the  respective  issue  of 
such  deceased  daughters  should  have  equally  di- 
vided among  them  their  mother's  share;  but  in 
case  any  of  them  should  die  during  her  husband's 
lifetime  without  lawful  issue,  that  the  15001.  should 
be  divided,  share  and  share  alike,  among  the  sur- 
viving said  daughters  : — Held,  that  the  word  "  sur- 
viving" had  reference  to  the  testatrix's  husband, 
and,  therefore,  as  all  the  daughters  died  in  his  life- 
time, and  only  one  of  them  left  issue,  that  four- 
fifths  of  the  1500Z.  were  undisposed  of.  Watson 
v.  England,  15  Sim.  1;  9  Jur.  648. 

Testator  directed  the  dividends  of  two  sums  of 
etock  to  be  equally  divided  between  all  his  ne- 
phews living  at  his  decease,  and,  after  the  decease 
of  any  of  them,  the  capital  of  his  share  to  be  sold, 
and  the  proceeds  to  be  divided  amongst  his  chil- 
dren ;  and,  in  default  of  such  issue,  then  to  go 
and  be  divided  amongst  the  children  of  A.;  and, 
in  case  all  A.'s  issue  should  be  dead,  then  to  be 
divided  amongst  the  children  of  B.  A.  had  four 
children  ;  three  of  them  died  ;  and  then  one  of 
the  testator's  nephews  died  without  issue  : — Held, 
that  three  deceased  children,  as  well  as  the  sur- 
viving child  of  A.,  took  vested  and  transmissible 
interests  in  the  deceased  nephew's  share  of  the 
stock.  Cohen  v.  Waley,  15  Sim.  318  ;  10  Jur.  767. 

Bequest  of  sums  of  Consols  and  41.  per  Cent. 
Annuities  to  the  testator's  wife,  for  her  life,  and  at 
her  decease  one-half  of  the  produce  of  such  sums 
to  be  received  and  divided  amongst  the  testator's 
surviving  brothers  and  sisters,  and  their  issue, 
ehare  and  share  alike : — Held,  that  the  brothers 


and  sisters  living  at  the  death  of  the  testator  took 
vested  interests  in  the  fund,  liable  to  be  divested 
by  their  death,  leaving  issue,  before  the  period  of 
distribution;  and  that  such  issue  took,  by  substi- 
tution, for  their  parents.  Shatter  v.  Groves,  6  Hare, 
162;  11  Jur.  485;  16  L.  J.,  Chanc.,  367. 

A  testator  gave  his  residuary  estate  to  trustees, 
in  trust  for  his  mother  for  life ;  after  her  decease, 
in  trust  for  all  the  younger  children  of  his  two  sis- 
ters, to  be  vested  interests  at  twenty-one,  with  the 
usual  provisions  in  case  of  the  death  of  any  under 
twenty-one.  He  then  made  provision  for  main- 
tenance, by  directing  the  trustees  to  pay  the  in- 
terest of  the  presumptive  share  of  any  child, 
during  minority,  to  its  mother: — Held,  that  the 
fund  went  to  the  children  living  at  the  death  of  the 
tenant  for  life,  those  dying  under  twenty-one  hav- 
ing defeasible  interests.  Berkeley  v.  Swinburne, 
12  Jur.  571;  17  L.  J.,  Chanc.,  416— V.  C.  E. 

A  testator  gave  his  personal  estate  to  his  wife 
for  life,  and  after  her  death  to  his  brothers  and  sis- 
ters, in  equal  shares;  in  case  any  of  his  brothers 
and  sisters  should  die,  and  before  they  became  en- 
titled to  their  respective  shares,  he  bequeathed  the 
share  of  him,  her,  or  them  so  dying  to  the  children 
of  such  deceased  brother  and  sister.  A  brother 
died,  leaving  children,  during  the  lifetime  of  the 
tenant  for  life  : — Held,  that  the  brothers  and  sisters 
took  vested  interests  at  the  death  of  the  testator. 
Henderson  v.  Kennicott,  12  Jur.  848— V.  C.  B. 

A  testator  directed  his  trustees  to  sell  certain 
portions  of  his  property,  and  pay  and  apply  such 
part  of  the  proceeds,  not  exceeding  2000/.,  to  each 
of  his  sons  for  setting  them  up  in  business,  or  for 
such  other  purpose  as  his  wife  should  think  proper 
and  most  beneficial  for  them.  One  son  died  with- 
out having  had  any  sum  raised  for  him  : — Held, 
upon  demurrer,  that  he  had  a  vested  right  in  the 
2000Z.,  and  that  his  personal  representative  was 
entitled  to  call  upon  the  trustees  to  pay  the  amou-nt. 
Gottgh  v.  Bult,  17  L.  J.,  Chan.,  401— C. 

VIII.  CONSTRUCTION  OF  BEQUESTS  GENERALLY. 

General  Words  qualified  by  subsequent  Expres- 
sions.}—  A  general  appointment  of  trustees  "for 
the  disposal  of  all  the  property  of  which  I  may 
die  possessed,"  directed  that  all  his  paintings, 
furniture,  &c.,  and  every  other  article  belonging 
to  him,  should  be  sold,  and  the  produce  applied 
upon  certain  charitable  trusts.  And  after  the  de- 
claration of  the  trust,  the  testator  said,  "  the 
property  above  referred  to  is  in  No.  19,  Rue  de 
Vignes,  Paris."  By  a  codicil  of  the  same  date  as 
the  will  the  testator  gave  two  specific  sums  to 
E.  H.:— Held,  that  a  sum  of  5000Z.  31.  per  cent. 
Consols  in  the  English  funds  did  not  pass  by  the 
will;  but  that  the  subsequent  part  of  the  will  cut 
down  the  general  words.  Att.-Gen.  v.  Wilshere, 
11  Jur.  792— V.  C.  E. 

Bequest  to  testator's  daughter,  H.,  of  10007.  out 
of  his  31.  10.?.  Reduced  Stock,  and  also  70/.  a  year 
during  her  natural  life,  to  be  paid  in  four  quarterly 
payments,  after  she  attained  twenty-one  and  six 
months: — Held,  not  to  amount  to  an  absolute  gift 
of  the  WOOL  Scawin  v.  Watson,  11  Jur.  576;  16 
Law  J.,  Chanc.,  404 — C. 

Illustration  of  the  distinction  between  a  direc- 
tion in  a  will  which  goes  to  cut  down  or  qualify  a 
prior  absolute  gift,  and  one  which  only  goes  to 
regulate  the  mode  in  which  such  gift  shall  be  dealt 
with  and  enjoyed.  Gompertz  v.  Gompertz,  2  Ph, 
107;  10  Jur.  937;  16  Law  J.,  Chanc.,  23. 
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Absolute  interest  cut  down  to  a  life  interest  for 
a  limited  purpose,  held  to  remain  absolute  upon 
failure  of  that  purpose.  Winckworth  v.  Winck- 
worth,  8  Bea.  576 ;  9  Jur.  793. 

Contingent  on  not  marrying  nor  leaving  Chil- 
dren.] —  A  testator  gave  to  his  daughter  the  interest 
of  his  property  for  life,  and  after  her  death  the 
same  interest  to  her  children  till  twenty-one,  and 
then  the  principal  to  them  absolutely;  but  in  the 
event  of  her  not  intermarrying,  nor  having  any 
such  children,  then  the  same  property  to  be  sub- 
ject to  her  disposal  by  will  or  otherwise.  The 
daughter  married,  never  had  a  child,  and  became 
a  widow,  and,  being  so  and  of  the  age  of  more 
than  sixty-four  years,  filed  a  bill  for  a  transfer  of 
the  fund  to  her  : — Held,  that  the  word  "  nor"  must 
be  read  "or  not;"  and,  considering  the  age  of 
the  daughter,  the  Court  directed  a  transfer  of  the 
fund  to  her.  Mackenzie  v.  King,  12  Jur.  7S7;  17 
L.  J.,  Chanc.,  448— V.  C.  B. 

Exception,  Words  of.]  —  Gift  to  the  sons  and 
daughters  of  T.,  A.,  B.,  F.,  and  M.,  1007.  each, 
F.  excepted,  "  as  the  interest  of  such  share  shall 
be  paid  to  M.  for  life,  then  the  said  1007.  shall  be 
given  to  F.'s  children  ;"  then  gift  of  residue  "  to 
A.  F.  for  life,  and  after  her  decease  I  give  to  the 
sons  and  daughters  of  T.  (except  and  excepted  as 
aforesaid)  all  my  remaining  effects  :" — Held,  that 
the  children  of  F.  took  no  part  of  the  residue. 
West  v.  Lahing,  12  Jur.  129— V.  C.  E. 

Implication,  Gifts  by,  generally.]  —  A  testator 
bequeathed  a  sum  of  money  to  his  wife's  nephew 
for  life,  and  if  he  should  die  in  the  testator's  life- 
time, without  issue,  then  he  gave  the  same  to 
other  parties.  The  nephew  died  in  the  lifetime 
of  the  testator,  leaving  issue:  —  Held,  that  such 
issue  was  not  entitled  by  implication  to  the  legacy. 
Cooper  v.  Pitcher,  16  Law  J.,  Chanc.,  24 — C. 

Gift  of  10007.  to  A.  to  bring  up  and  maintain  B.: 
— Held,  on  the  construction  of  the  will,  to  be  an 
absolute  gift  to  A.  Ward  v.  Biddies,  11  Jur.  624; 
16  Law  J.,  Chanc.,  455— V.  C.  E. 

Bequest  of  80007.  to  testatrix's  daughter,  a  mar- 
ried lady,  towards  purchasing  a  country  residence  : 
— Held,  to  be  an  absolute  bequest.  Knox  v.  Ho- 
tham  (Lord),  15  Sim.  82. 

The  testator  by  his  will  directed  that  his  dear 
wife  should  receive  all  the  rents,  dividends,  inte- 
rest, and  profits  of  all  and  singular  his  real  and 
personal  estates,  and  pay  and  apply  the  same  to 
and  for  the  use  of  her  his  said  wife  and  the  child- 
ren of  their  marriage,  agreeable  and  according  to 
her  own  descretion  during  her  life  : — Held,1hat 
the  children  of  the  marriage  had  an  interest  in  the 
income  of  the  testator's  property,  subject  to  a  dis- 
cretion in  the  widow.  Costobadie  v.  Costobadie 
11  Jur.  345  ;  16  Law  J.,  Chanc.,  259— V.  C.  W.  ' 

Testator  directed,  that  the  property  invested  in 
British  or  foreign  funds,  bonds,  or  securities, 
should  be  invested  in  such  manner  as  his  wife, 
with  the  advice  of  his  executors,  might  consider 
most  secure  and  least  liable  to  fluctuation  or  risk  ; 
ami  that  the  principal  sum  of  30007.  should  be  at 
the  will  and  disposal  of  his  wife  at  the  time  of  his 
death;  but  the  residue  of  the  property,  over  and 
.il"'ve  the  30007.,  he  willed  that  his  wife  should 
distribute  to  his  relations,  whose  relative  claims 
she  was  fully  acquainted  with  ;  and  he  appointed 
nil  wife  residuary  legatee :— Held,  that  the  distri- 
bution amongst  the  relations  was  not  to  take  place 
tin-  d.'iith  of  the  wife;  and  that  she  was  enti- 
l"l  t<-  the  enjoyment  of  it  till  that  event.  Hudle- 
tone  v.  Gouldsbury,  11  Jur.  464— R. 


Testator  empowered  his  trustees  to  raise  by  sale 
a  sum  not  exceeding  20007.  to  each  of  his  sons  for 
setting  them  or  either  of  them  up  in  business,  or 
for  such  other  purposes  as  his  wife  should  think 
proper  and  most  beneficial  for  his  said  sons  :— 
Held,  on  the  construction  of  the  will,  that  this 
was  an  absolute  gift  of  20007.  to  each  son.  Gough 
v.  Suit,  11  Jur.  958— V.  C.  E. 

Implication,  Gifts  by — 1.  Generally.] — A  testa- 
tor, by  his  will,  directed  that  all  his  property  should 
be  "  at  the  disposal  of  his  wife,  for  herself  and 
children:" — Held,  reversing  the  decision  below, 
that  there  was  no  joint-tenancy  between  the  widow 
and  children ;  but  that  the  widow,  though  not  en- 
titled to  the  property  absolutely,  had  a  personal 
interest  in  it ;  and,  as  between  herself  and  her 
children,  was  either  a  trustee  of  the  fund  with  a 
large  discretion  as  to  the  application  of  it,  or  she 
had  a  power  in  favour  of  the  children,  subject  to 
a  life-interest  in  herself.  Crockett  v.  Crockett, 
2  Ph.  553 ;  12  Jur.  234 ;  17  L.  J.,  Chanc.,  230. 

By  a  codicil  a  testator  gave  to  A.  B.  "  5007.,  in 
addition  to  15007.  which  he  had  before  bequeathed 
to  him."  The  testator  had  previously  bequeathed 
two  legacies  only,  of  5001.  and  5007.  each  : — Held, 
that,  by  implication,  the  legatee  was  entitled  to 
20007.  Jordan  v.  Fortescue,  10  Beav.  259  ;  11  Jur. 
549;  16  L.  J.,  Chanc.,  332. 

A  will  contained  a  devise  of  realty,  in  trust  for 
A.  for  life,  remainder  to  B.,  his  wife,  for  life,  and, 
after  the  death  of  the  survivor,  to  sell  and  divide 
the  proceeds  equally  among  the  children,  whose 
shares  were  to  be  vested  at  twenty-one  for  sons, 
and  twenty-one  or  marriage  for  daughters,  with  a 
proviso  postponing  payment  in  the  event  of  any 
shares  vesting  in  the  lifetime  of  either  tenant  for 
life.  The  will  also  contained  a  bequest  of  stock, 
in  trust  to  pay  the  dividends  to  A.  for  life,  and,  on 
his  death,  to  divide  the  principal  among  his  children 
equally,  the  shares  to  vest  at  the  same  times  as 
were  before  provided  as  to  the  proceeds  of  the 
realty;  and  there  was  a  proviso,  that,  in  the  event 
of  there  being  no  child  of  A.  and  B.,  or  all  the 
children  dying  before  twenty-one,  or,  if  daughters, 
before  that  age  or  marriage,  the  proceeds  of  the 
realty  and  the  sum  of  stock  should  be  divided 
equally  among  the  members  of  a  defined  class  of 
persons  who  should  be  living  at  the  death  of  the 
survivor  of  A.  and  B.,  or  A.'s  children  or  child,  as 
according  to  the  trusts  thereinbefore  declared  the 
case  might  require  :  —  Held,  that  the  last  of  these 
clauses  must  be  read  distributively,  and  that  it  did 
not  give  to  B.,  by  implication,  a  life-interest  in  the 
stock.  Drew  v.  Killick,  1  De.  G.  &  S.  266 ;  11  Jur. 
900. 

Trustees  were  directed  to  pay  dividends  to  a 
father  for  the  maintenance  of  his  daughter  till  she 
attained  twenty-one,  or  married  with  consent  of 
the  father.  She  married  without  such  consent: — 
Held,  on  the  construction  of  the  whole  will,  that 
she  was  entitled  to  the  dividends  which  had  ac- 
crued between  the  time  of  her  marriage  and  at- 
taining twenty-one.  Comae's  Trust,  Re,  12  Jur. 
470;  17  L.  J.,  Chan.,  417— V.  C.  E. 

Bequest  to  trustees,  upon  trust  to  pay  and  apply 
the  sum  of  8007.  in  and  upon  the  education  of  F. 
N.,  the  godson  of  the  testatrix  :  —  Held,  that  this 
was  an  absolute  gift  of  8007.  to  F.  N.,  and  bore 
interest  from  the  expiration  of  one  year  from  the 
death  of  testatrix.  Noel  v.  Jones,  12  Jur.  906; 
17  L.  J.,  Chanc.,  470— V.  C.  E. 

A  testator  bequeathed  to  his  granddaughter  the 
interest  arising  out  of  15007.  Consols,  during  her 
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life,  and  at  her  decease  to  descend  to  her  heirs, 
male  or  female,  by  paying  to  her  uncle  101.  per 
annum  during  his  life,  but  the  said  1500/.  stock  to 
be  by  no  means  sold  whatsoever,  except  failure  of 
issue,  and  then  to  descend  to  the  testator's  son 
and  his  heirs  for  ever  : — Held,  that  this  was  an  ab- 
solute bequest  of  the  1500/.  stock  to  the  testator's 
granddaughter.  Ousby  v.  Harvey,  17  L.  J.,  Clianc., 
160— V.  C.  E. 

2.  Discretionary  Power.]  —  A  testator  directed 
an   annual  sum  of  300Z.  to  be  paid  towards  the 
maintenance,  clothing,  and  education  of  his  grand- 
children during  the  life  of  their  father :  —  Held, 
that  this  was  equivalent  to  a  gift  for  the  benefit  of 
the  grandchildren,  and  that  the  representative  of 
a  deceased  child  was  entitled  to  his  share.    Lewes 
v.  Lewes,  17  L.  J.,  Chanc.,  425— V.  C.  E. 

A  direction  by  will  that  the  testator's  widow 
shall  receive  all  the  income  of  his  real  and  per- 
sonal estate,  and  pay  and  apply  the  same  to  and 
for  the  use  of  herself  and  the  children  of  their 
marriage,  agreeable  and  according  to  her  own  dis- 
cretion during  her  life,  confers  upon  the  wife  a 
discretionary  power,  which  the  Court  will  not  dis- 
turb, so  long  as  it  is  reasonably  and  honestly  ex- 
ercised. Costabadie  v.  Costabadie,  6  Hare,  410; 
11  Jur.  345;  16  L.  J.,  Chanc.,  259. 

3.  "Recommend."]  —  A  testator  gave  2000Z.  to 
his  wife,  to  be  disposed  of  by  her  will  in  such  way 
as  she  should  think  proper,  but  he  recommended 
her  to  dispose  of  one  half  thereof  to  her  own  rela- 
tions, and  the  other  half  among  such  of  his  rela- 
tions as   she   should    think    proper.     The  widow 
gave  of  the  2000/.,  3007.  to  a  nephew  of  her  hus- 
band, 1001.  to  a  stranger,  40Z.  to  a  distant  relation, 
and  the  rest  among  several  nephews  and  nieces 
partly  for  life,  with  remainder  over  to  their  respec- 
tive children  : — Held,  that  the  word  "  recommend" 
did  not  create  a  trust,  and  that  the  widow  had  not 
exceeded  the  power  in  making  the  disposition  of 
the    fund.    Johnston  v.   Rowlands,   12  Jur.   769 ; 
17  L.  J.,  Chanc.,  438— V.  C.  B. 

4.  "  Trusting."]  —  A  testator  bequeathed  stock 
to  A.  B.,  trusting  that  he  would  preserve  the  same, 
so  that  after  his  decease  it  might  go  to  his  four 
children,  or  such  of  them  as  should  survive  him  : — 
Held,  to  create  a  trust  in  favour  of  the  survivor  of 
the  children  after  the  decease  of  A.  B.     Baker  v. 
Mosley,  12  Jur.  740— V.  C.  B. 

Implication,  Trusts  by — Words  of  Recommenda- 
tion or  Desire.] — Testator  gave  to  his  wife  all  her 
jewels,  trinkets,  &c.,  which,  he  added,  might  be 
finally  appropriated  as  she  pleased,  with  the  sum 
of  4000/.  in  money ;  but  which  sum  he  recom- 
mended her  to  divide  amongst  certain  persons  in 
certain  shares  : — Held,  by  the  Vice-Chancellor, 
that  a  trust  was  created  in  favour  of  those  per- 
sons, to  take  effect  after  the  wife's  death.  The 
Lord  Chancellor,  however,  held  the  contrary,  on 
appeal.  White  v.  Briggs,  15  Sim.  33 ;  15  Law  J., 
Chanc.,  182. 

Words  of  recommendation  or  desire  in  a  \vil, 
will  not  raise  a  trust,  if  such  construction  woulc 
conflict  with  other  provisions  of  more  definite  anc 
positive  import  in  the  same  instrument ;  but  the 
Court  will  give  such  effect  to  them  as  may  not  be 
inconsistent  with  those  provisions.  Knoit  v.  Cot- 
tee,  2  Ph.  192. 

Testator,  after  reciting  that  he  was  desirous  o 
making  a  suitable   provision  for  his  wife,  as  wel 
as   for  his  daughter  and   grandchild,  in  order  to 
mark  his  unbounded  confidence  in   his  wife,  anc 
his  belief  that  she  would  be  actuated  by  the  mos 


maternal  regard  towards  his  child,  gave  her  all  his 
property  for  her  own  use,  benefit,  and  disposal 
absolutely,  implicitly  relying  on  her  attachment 
to  his  daughter  and  granddaughter.  He  then  di- 
rected his  executors  to  sell  his  property,  and  to 
invest  the  proceeds  on  government  or  real  securi- 
ties in  his  wife's  name  alone,  or  jointly  with  his 
executors,  (with  power  to  change  the  securities): 
"  To  hold  the  same  unto  my  wife  for  her  own  ab- 
solute use,  benefit,  and  disposal:  and  whereas  I 
have  hereby  manifested  abundant  proof  of  entire 
confidence  in  my  said  dear  wife  by  thus  giving  her 
the  sovereign  control  over  the  whole  of  my  pro- 
perty for  her  sole  use  and  benefit,  which  she  will 
duly  appreciate  accordingly;  but  in  so  doing,  I 
nevertheless  earnestly  conjure  her,  under  the  ad- 
vice of  my  executors,  to  proceed  forthwith  to 
make  ample  provisions  by  deed  or  will  for  our 
only  child  and  grandchild."  The  will  concluded 
with  a  power  to  the  wife,  who  was  the  executrix, 
and  to  the  executors,  to  retain  their  expenses  out 
of  the  testator's  estate: — Held,  that  no  trust  was 
created  by  the  will  in  favour  of  either  the  daugh- 
ter or  the  granddaughter.  Winch  v.  Brutton, 
14  Sim.  379. 

A  direction  in  a  will  that  a  certain  person  should 
be  employed  as  agent  and  manager  of  the  testa- 
tor's estates  whenever  his  trustees  should  have 
occasion  for  the  services  of  a  person  in  that  ca- 
pacity, held,  not  to  create  a  trust  which  such  per- 
son could  enforce.  Finden  v.  Stephens,  2  Ph. 
142;  1  Coop.  318;  10  Jur.  1019;  16  Law  J., 
Chanc.,  63. 

Joint  Tenancy.] — Testator  bequeathed  his  resi- 
duary personal  estate  to  trustees,  in  trust,  to  pay 
the  interest  to  and  amongst  all  the  children  of  his 
brother  for  their  respective  lives,  and,  after  their 
deaths,  as  they  should  respectively  die,  he  gave 
the  principal  of  their  respective  shares  to  their  re- 
spective children  ;  and  if  any  of  his  brother's  chil- 
dren should  die  without  leaving  any  child,  he  gave 
their  shares  to  their  surviving  brothers  and  sisters 
for  life,  and  afterwards,  to  their  respective  chil- 
dren, in  the  same  manner  as  their  original  shares 
were  given.  One  child  of  the  testator's  brother 
had  three  children,  one  of  whom  was  born  after 
the  testator's  death  ;  and  that  child  and  another 
died  in  their  parent's  lifetime  : — Held,  that,  on 
the  death  of  the  parent,  the  surviving  child  be- 
came entitled  to  the  whole  share  of  which  the 
parent  had  been  tenant  for  life.  Amies  v.  Skillern, 
14  Sim.  428 ;  9  Jur.  129  ;  14  Law  J.,  Chanc.,  165. 

A  bequest  of  property  to  be  at  the  disposal  of 
the  testator's  wife  for  herself  and  children,  does 
not  give  the  widow  a  power  of  appointment,  or 
make  the  widow  and  children  tenants  in  common, 
but  creates  a  joint  tenancy.  Crockett  v.  Crockett, 
5  Hare,  326;  11  Jur.  98;  16  Law  J.,  Chanc.,  214. 

Bequest  to  A.  B.,  his  wife  and  children  : — Held, 
that  they  took  as  joint-tenants,  but  that  the  husband 
and  wife  took  one  share  only.  Gordon  v.  Wliieldon, 
12  Jur.  988— R. 

Leaseholds.] — A  testator  gave  several  pecuniary 
legacies,  which  he  directed,  together  with  his 
debts,  to  be  paid  out  of  his  personal  estate  ;  and 
he  charged  certain  annuities  on  his  real  estate. 
And  he  then  gave  the  residue  of  his  personal  es- 
tate, goods,  and  chattels,  whatsoever  and  where- 
soever, and  all  his  estate  and  interest  therein,  to 
his  brother,  M.  J.  D.,  absolutely.  And  he  gave  and 
devised  all  and  singular  his  manors  or  lordships, 
rectories,  advowsons,  messuages,  lands,  tene- 
ments, tithes,  and  hereditaments,  situate  at  or  near 
W.j  and  at  the  places  in  the  will  mentioned  in  the 
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counties  of  Durham  and  York,  and  all  other  his 
real  estates  in  the  counties  of  Durham  and  York, 
and  elsewhere  in  Great  Britain,  and  all  his  estate 
and  interest  therein,  unto  trustees  for  his  brother, 
M.  J.  D.,  for  life,  without  impeachment  of  waste, 
and  then  to  his  sons  in  strict  settlement,  with  an 
ultimate  remainder  to  Sir  W.  E.,  his  heirs  and  as- 
signs. And  he  gave  powers  of  jointure  and  leasing 
for  twenty-one  years  to  parties  in  possession  of  the 
estate  under  the  limitations.  The  testator's  brother 
died  in  his  lifetime  without  issue,  and  the  testator 
subsequently  republished  his  will,  bringing  it  with- 
in the  operation  of  1  Viet.  c.  26.    He  died  possess- 
ed of  a  large  leasehold  estate  held  under  the  dean 
and  chapter  of  Durham  for  leases  of  twenty-one 
years,  and  which  was  contiguous  to  his  freehold 
estate  at  W.,  where  was  his  mansion  and  a  large 
freehold  estate,  parts  of  the  freeholds  and  lease- 
holds being  in  some  cases  let  at  one  rent  to  the 
same  tenant : — Held,  that  the  leaseholds,  notwith- 
standing the  act  of  1  Viet.  c.  26,  did  not  pass  under 
the  devise  of  all  the  testator's  manors,  &c.,  but 
passed  under  the  residuary  bequest  of  personalty, 
and  lapsed  by  the  death  of  his  brother  in  his  life- 
time.    Wilson  v.  Eden,  12  Jur.  488;    17  L.    J., 
Chanc.,  459— R. 

Maintenance  and  Education.] — A  testator  gave 
all  his  property  to  trustees,  upon  trust  to  sell  and 
dispose  thereof,  and  invest  the  proceeds,  and  out 
of  the  dividends,  &c.,  to  pay  an  annuity  of  100/. 
to  his  wife  so  long  as  she  should  continue  his  widow 
and  unmarried ;  and  as  to  the  rest  of  the  annual 
proceeds,  to  pay  the  same  to  his  wife  so  long  as 
she  should  continue  his  widow,  for  the  purpose  of 
enabling  her  to  bring  up,  educate,  and  maintain 
his  four  children.  He  then  directed  the  corpus, 
except  that  necessary  to  produce  the  100Z.  a  year, 
to  be  paid  to  his  four  children,  as  to  the  shares  of 
sons  at  twenty-one,  and  as  to  shares  of  daughters, 
one  moiety  on  marriage,  and  other  moiety  at  twen- 
ty-one. And  then  he  directed,  that,  after  the  de- 
cease of  his  wife,  or  her  ceasing  to  be  his  widow, 
the  sum  which  was  required  to  produce  the  100/. 
a  year  should  be  paid  to  his  four  children,  in  equal 
shares  and  proportions,  in  the  like  manner,  and 
at  the  respective  periods  above  mentioned,  if  his 
said  wife  should  be  dead,  or  cease  to  be  a  widow 
at  those  periods  :—  Held,  that  the  gift  of  the  in- 
come of  the  residue  to  the  wife  during  widowhood 
was  not  cut  down  by  force  of  its  being  a  gift  for 
Bringing  up,  education,  and  maintenance,  or  by 
the  subsequent  gift  to  the  children.  Leigh  \.  Leigh 


Misreatal,  Effect  of.]—  A  testator,  by  will,  gave 
to  A.  his  butler,  a  legacy  of  5001.  By  the  first 
codicil  to  his  will  the  testator  bequeathed  a  fur- 
ther legacy  of  500/.  to  A.,  which  the  testator  de- 
clared to  be  in  addition  to  the  like  sum  bequeathed 
to  him  by  the  will.  By  a  second  codicil  the  tes- 

^0n,be?Ueuathed  to  A"  5Q01'  in  Addition   to  the 

loOO/.  which  he  had   before   bequeathed  to  A.-— 

Held,  that  there  was  a  sufficient  indication  of  'the 

ator-s  intention   to  entitle  A.  to  a  legacy  of 
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not  to  take  place,  although  my  youngest  nephew 
have  attained  the  age  of  twenty-one  years,  until 
the  decease  of  my  wife,  my  sister  I.,  and  my  bro- 
ther E.: — Held,  that  the  interests  of  the  nephews 
were  not  contingent  on  their  living  until  the 
youngest  of  them  should  attain  twenty-one,  but 
vested  on  the  testator's  death  j  and  that  the  word 
"or"  was  to  be  construed  conjunctively;  and 
consequently,  that  the  nephews  took  estates  tail 
in  their  shares  of  the  testator's  real  property,  and 
absolute  interests  in  their  shares  of  his  personal 
property.  Parkin  v.  Knight,  15  Sim.  83. 

"Or,"  Construction  of.] — A  gift  to  the  testa- 
tor's three  sisters  or  their  children,  as  his  mother 
should  by  deed  or  will  appoint: — Held  to  be  a 
gift,  in  default  of  appointment,  to  the  whole  class 
of  the  daughters  and  the  children  equally,  not  on 
the  ground  that  "  or"  was  to  be  construed  "  and," 
but  that  it  was  referrable  only  to  the  power  given 
to  the  mother,  of  selection  from  among  the  class; 
and  that,  as  the  power  had  not  been  exercised, 
and  the  Court  could  not  assume  the  exercise  of  it, 
the  whole  class  must  take  equally.  Penny  v 
Turner,  2  Ph.  493  ;  17  L.  J.,  Chanc.,  133. 

A  testator  bequeathed  his  residue  to  his  three 
sons,  in  trust  to  be  divided  between  his  three  sons 
and  his  daughter,  and  he  directed  his  daughter's 
share  to  be  kept  in  the  hands  of  his  sons,  for  her 
"  or"  her  children's  sole  use,  free  from  the  con- 
trol of  her  husband.  The  daughter  survived: — 
Held,  that  she  took  absolutely.  Whitcher  v.  Penlev. 
9  Beav.  477. 

Remoteness.] — Testator  gave  a  sum  to  trustees, 
in  trust  to  pay  the  dividends  to  J.  for  life,  after 
his  death  to  the  first  son  of  J.,  after  his  death  to 
pay  the  principal  to  the  children  of  such  first  son, 
&c.,  and  for  default  of  issue  male  of  J.,  in  trust  to 
pay  the  dividends  to  H.  for  life,  &c.  J.  had  no 
children.  Trusts  after  those  for  benefit  of  first 
son  and  J.  void  for  remoteness.  Burley  v.  Evelyn, 
12  Jur.  712— V.  C.  E. 


"Or"  construed  "And."]  —  Testator  gave  in 

trust  to  his   brother  E.  the  remainder  of  his  pro- 

perty   of  whatsoever  kind,  to  assist  him  to  brin^ 

up,  educate,  and   provide  for  the  children  of  his 

late    brother   I.,   whom   he  named  :    »  When  my 

>ungest  nephew  attains  his  age   of  twentv-one 

years   it  is  my  will  that  all  my  property  be  eofu  a  1^ 

<  cd  amon.st  my  nephews  or  their  lawfullsue* 

«  and  share  ahkej  the  division,  however,  is 


Separate  Use.] — Testator  bequeathed  leaseholds 
to  his  daughter,  a  married  woman,  free  from  the 
control  of  her  present  or  any  future  husband,  and 
not  to  be  sold  or  mortgaged,  and,  after  her  de- 
cease, to  her  heir  or  heirs,  and,  provided  her  child 
or  children  should  die  before  her,  then  she,  at  her 
decease,  might  leave  them  to  whom  she  willed 
for  the  remainder  of  the  term.  The  daughter  and 
her  husband,  after  the  death  of  the  testator,  de- 
mised the  premises  for  a  term,  if  the  wife  should 
so  long  live,  in  consideration  of  a  sum  due  from 
the  husband  to  the  lessee,  and  of  the  rent  and 
covenants  by  the  latter  to  be  paid  and  observed  ; 
and  underleases  of  the  premises  were  afterwards 
granted  by  the  lessee.  Upon  bill  filed  by  the  wife 
by  her  next  friend,  the  Court  set  aside  the  lease 
and  directed  the  underlessees  to  deliver  up  pos- 
session of  the  premises,  on  the  ground  that  the 
words  of  the  will  conferred  a  separate  estate  upon 
the  wife  without  power  of  anticipation  ;  and  that 
notice  of  the  fact  of  her  joining  her  husband  in 
the  lease  was  constructive  notice  to  the  under- 
lessees of  her  interest  under  the  will.  Steedman 

v  c°w'  "  Jur' 449;  16  Law  J''  Chanc-'  348~ 

Survivorship.]— in  construing  limitations  to  a 
parent  for  life  and  afterwards  to  his  children, 
with  a  provision  relating  to  survivorship  annexed, 
whether  occurring  in  wills  or  settlements,  the  rule 
for  determining  both  the  class  who  are  to  take 
and  the  contingency  to  which  the  survivorship  re- 
ers  is  to  lean  to  that  construction  which  will  in- 
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elude  as  many  objects  of  the  gift  as  possible,  con- 
sistently with  the  declared  purpose  of  the  author 
of  the  instrument.  Bouverie  v.  Bouverie,  2  Ph. 
349;  11  Jur.  661;  16  Law  J.,  Chanc.,  411. 

Bequest  to  one  for  life,  with  remainder  over  to 
two  others,  with  a  clause  of  survivorship,  "  if  one 
or  the  other  (of  the  latter)  should  die:" — Held, 
that  the  survivorship  had  reference  to  the  death 
of  the  tenant  for  life,  and  not  to  that  of  the  testa- 
tor; and  one  of  the  remaindermen  having  survived 
the  testator,  but  predeceased  the  tenant  for  life, 
the  survivor  was  held  entitled  to  his  share  by  sur- 
vorship.  Wkitton  v.  Field,  9  Bea.  368. 

Testator  bequeathed  50,OOOZ.  to  trustees,  in 
trust  for  his  wife  for  life,  and,  after  her  death,  he 
gave  one-fifth  of  that  sum  to  the  same  trustees, 
in  trust,  to  invest  it,  and  pay  the  interest  to  his 
daughter  for  her  life,  and  upon  her  demise  to  ap- 
propriate the  interest  for  the  use  of  any  of  her 
child  or  children  until  they  reached  the  age  of 
twenty-one  years,  and  then  the  principal  to  be 
paid  to  the  survivor  or  survivors  of  the  children 
of  his  said  daughter,  share  and  share  alike.  The 
testator  also  gave  2000L  to  the  same  trustees,  in 
trust,  to  invest  it,  and  to  pay  the  interest  to  his 
daughter  for  her  life,  and,  after  her  decease,  to 
appropriate  the  interest  for  the  use  of  any  of  her 
child  or  children  until  they  reached  the  age  of 
twenty-one  years,  when  the  2000/.  was  to  be  paid 
to  the  survivor  or  survivors  of  the  said  children  of 
his  said  daughter.  The  daughter  had  two  chil- 
dren who  attained  twenty-one,  but  only  one  of  them 
survived  her: — Held,  that  that  child  became  en- 
titled, on  her  death,  to  the  whole  of  the  trust 
funds  in  which  she  had  a  life-interest.  Turing  v. 
Turing,  15  Sim.  139;  10  Jur.  366. 

Testator  bequeathed  1500L  stock  to  trustees, 
in  trust,  for  his  daughter  for  life,  and,  after  her 
decease,  for  her  children;  but  if  she  should  have 
no  children,  then  he  directed  his  executor  to  stand 
possessed  of  the  fund,  in  trust,  to  pay  or  transfer 
the  same  equally  unto  and  between  his  three 
nephews,  A.,  B.,  and  C.,  and  his  niece,  and  the 
survivors  or  survivor  of  them,  share  and  share 
alike.  The  nephews  and  niece  survived  the  tes- 
tator, and  died  in  the  lifetime  of  the  daughter, 
who  died  without  ever  having  had  a  child  : — Held, 
that  the  representative  of  the  nephews  and  niece 
were  entitled  in  equal  shares.  Wagstaffv.  Crosby, 
2  Coll.  C.  C.  746. 

A  testator,  after  various  bequests,  gave  to  his 
wife,  for  her  life  only,  all  his  remaining  estates, 
and  also  gave  her  all  his  capital  in  trade,  with  the 
three-quarters  of  the  profits  arising  therefrom,  for 
her  life;  but,  nevertheless,  in  trust,  at  her  death, 
for  his  then  surviving  children,  share  and  share 
alike,  "  independent  of  the  rental  of  his  said 
estates,  which  he  gave  and  bequeathed  to  his  sur- 
viving female  children,"  to  be  paid  to  them  as  he 
directed.  The  testator  then  proceeded  thus  :  "On 
the  decease  of  any  of  these  children,  should  they 
die  without  issue  lawfully  begotten,  that  share  to 
fall  to  the  rest,  and  so  on  to  the  last  female  child  ; 
but  should  they  marry  and  have  children,  then 
their  share  to  go  to  the  said  child  or  children,  and 
from  my  last  female  child  to  the  males  of  my  body 
lawfully  begotten,  with  the  same  restrictions  as 
before  expressed,  and  to  the  heirs  and  assigns  of 
the  last  of  them."  One  of  the  testator's  daughters, 
after  his  death,  married,  and  died  in  the  lifetime 
of  his  widow,  leaving  children: — Held,  that  such 
children  did  not  take  any  interest  under  the  will, 
the  word  "  surviving"  having  reference  to  the 
death  of  the  testator's  widow,  and  not  to  his  own. 

VOL.  VI. — 29 


Wordsworth  v.  Wood,  1 
593. 


H.  L.   Ca.   129;   11  Jur. 


A  testator,  after  giving  to  each  of  his  brothers 
and  sisters  (naming  them)  Jiving  at  his  death  a 
pecuniary  legacy,  bequeathed  the  residue  of  his 
estate  and  effects  to  his  executors,  in  trust,  for  his 
wife  for  her  life,  and,  after  her  decease,  upon, 
trust,  to  distribute  the  same,  in  equal  shares  and 
proportions  (after  first  paying  thereout  the  legacy 
previously  given  to  each  of  his  brothers  and  sisters 
then  living),  between  and  amongst  each  and  every 
of  his  brothers  and  sisters,  and  such  of  their  chil- 
dren as  should  be  then  living,  the  parents  and 
children  to  be  classed  together,  and  to  share  in. 
equal  proportions: — Held,  that  the  residuary  fund 
was  distributable  in  equal  shares  per  capita 
amongst  such  only  of  the  brothers  and  sisters  of 
the  testator  and  their  children  as  were  living  at 
the  death  of  the  testator's  widow,  who  survived 
the  testator.  Turner  v.  Hudson,  16  Law  J., 
Chanc.,  180— R. 

Testator  by  his  will  bequeathed  the  interest  of 
two  specific  sums  of  stock  to  his  wife  for  her 
natural  life,  and  directed  that,  at  her  decease,  one- 
half  of  the  produce  of  the  said  stock  should  be 
received  and  divided  amongst  his  surviving  brothers 
and  sisters,  or  their  issue,  share  and  share  alike; 
the  remainder  being  given  in  manner  therein  men- 
tioned. The  testator  died,  leaving  seven  brothers 
and  a  sister  surviving,  who  all  died  in  the  lifetime 
of  the  tenant  for  life,  viz.,  three  brothers  without 
leaving  issue,  and  three  brothers  and  a  sister  leav- 
ing issue: — Held,  upon  bill  filed  at  the  death  of 
the  widow  for  a  distribution  of  the  fund,  that  the 
word  "  survivor"  applied  to  the  period  of  distri- 
bution, and  that  the  representatives  of  the  de- 
ceased brothers  and  sister  were  not  entitled  to 
any  portion  of  the  moiety  of  the  produce  of  the 
stock.  Shatter  v.  Groves,  11  Jur.  485;  16  Law  J., 
Chanc.,  367— V.  C.  W. 

Gift  "  to  D.  for  life  ;  after  her  death  to  E.,  H., 
A.,  and  G.,  or  the  survivor  or  survivors  of  them, 
for  and  towards  their  maintenance,  until  they 
severally  attain  the  age  of  twenty-one  years,  when 
each  will  be  entitled  to  claim  a  fair  proportion  of 
the  principal."  E.,  A.,  and  G.  died  in  the  life  of 
D.: — Held,  that  H.  took  the  whole.  Dorville  v. 
Wolff,  H  Jur.  160;  16  Law  J.,  Chanc.,  179— V. 
C.  E. 

A  bequest  was  made  of  the  dividends  of  stock 
to  A.  B.  for  life,  and  the  capital  among  his  chil- 
dren ;  but  if  he  had  no  children  the  fund  was  to  be 
divided  among  all  the  children  of  C.  D.  living  at 
the  death  of  the  survivor  of  A.  B.  or  A.  B.'s  wife, 
or  her  children.  A.  B.  never  had  children,  and 
died,  leaving  his  wife  surviving.  C.  D.  had  seve- 
ral children:  —  Held,  that  the  fund  was  divisi- 
ble at  the  death  of  A.  B.  among  the  children  of  C. 
D.,  and  was  not  postponed  to  the  death  of  A.  B.'s 
wife.  Drew  v.  Killick,  11  Jur.  900— V.  C.  B. 

Testator  bequeathed  a  fund  in  trust  for  Eliza- 
beth D.  for  her  life,  and,  after  her  decease,  in  trust 
for  four  of  her  children,  whom  he  named,  "  or  the 
survivor  or  survivors  of  them,  for  their  mainte- 
nance, until  they  severally  attain  the  age  of  twen- 
ty-one years,  when  each  of  them  will  be  entitled 
to  claim  a  fair  proportion  of  the  principal."  Only 
one  of  the  children  survived  the  mother  : — Held, 
that  that  one  was  entitled  to  the  whole  fund, 
though  two  of  the  deceased  children  attained 
twenty-one.  Dorville  \.  Wolff,  15  Sim.  510;  11  Jur. 
160;  16  L.  J.,  Chanc.,  179. 

Testator  bequeathed  800/.  to  trustees,  on  trust 
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to  pay  the  interest  thereof  equally  amongst  his 
four  daughters,  for  their  separate  use  respectively ; 
and  in   case  of  the  decease   of  any  or  either  of 
them,  leaving  issue  of  her  or  their  body  or  bodies, 
he  then  bequeathed    one-fourth  part  of  the  said 
800/.  to  be  equally  divided  amongst  such  issue;  if 
but  one,  to  such  one  only;  and  in  default  of  issue, 
then  the  part  or  share  of  her  or  them  so  dying  he 
bequeathed  to  the  survivors,  share  and  share  alike  ; 
and  if  but  one,  to   such  one  only.     By  a  subse- 
quent clause  of  the  will,  the  testator  directed,  that 
in  case  any  or  either  of  his  children  to  whom  or 
for  whose  benefit  any  legacy  or  bequest  was  there- 
inbefore given  should  happen  to  depart  this  life  be- 
fore such  legacy  or  bequest  should  have  become 
vested  in  him,  her,  or  them,  leaving  lawful  issue 
of  his,  her,  or  their  body  or  bodies  lawfully  begot- 
ten, then  such  legacy  or  bequest  should  descend 
to  or  become  the  property  of  such  issue  ;  if  more 
than  one,  to  be   equally  divided  between  them, 
share  and  share  alike;  and  if  but  one,  then   the 
whole  to  such  one  only.     At  the  death  of  the  tes- 
tator,  three  only  of  his  daughters   survived,  the 
fourth  having  die"d  after  the  date  of  the  will,  leav- 
ing a  family  of  children.     Another  of  the  daugh- 
ters afterwards  died  without  issue  : — Held,,  that 
the  children  of  the  daughter  who  had  pre-deceased 
the  testator  were   entitled   to  participate  with  his 
surviving  daughters  in  the    portion  of  the  fund, 
the    dividends    of   which  had    been    paid    to    the 
daughter  who  had  died  after  the  death  of  the  tes- 
tator.    Willatts  v.  Willatts,  12  Jur.  670  ;  17  L.  J., 
Chanc.,  457— V.  C.  W. 

Uncertainty.} — A  testator  gave  to  his  executors 
beneficially,  in  equal  proportions,  all  his  pro- 
perty, which  he  might  not  dispose  of,  subject  to 
his  debts  and  any  bequests  which  he  might  after- 
wards make.  He  afterwards  made  a  codicil  in 
these  words: — "In  a  codicil  to  my  will  I  gave  to 
the  Corporation  of  Gloucester  140,000/.  In  this  I 
wish  my  executors  would  give  60,000/.  more  to 
them,  for  the  same  purpose  as  I  have  before  named. 
I  would  also  give  my  friends,"  (several  were 
named,  with  large  legacies),  "  and  I  confirm  all 
other  bequests,  and  give  the  rest  of  my  property 
to  the  executors  for  their  own  interest."  No 
other  codicil  produced  : — Held,  (affirming  a  de- 
cree of  the  Court  of  Chancery  on  a  bill  filed  by 
the  Corporation  of  Gloucester  claiming  the  two 
legacies),  that  the  purpose  of  both  the  legacies 
must  be  held  to  the  same,  and  that  both  failed  for 
uncertainty  of  the  purpose.  Gloucester  (Corpora- 
tion of)  v.  Osborn,  1  H.  L.  Ca.  272. 

Testator  bequeathed  all  his  property  in  the  Aus- 
trian and  Russian  funds,  and  also  that  vested  in  a 
Swedish  mortgage-security.  The  testator,  at  the 
date  of  his  will,  had  several  sums  invested  on  dif- 
ferent Swedish  mortgages  : — Held,  that  the  be- 
quest was  not  void  for  uncertainty,  but  that  all  the 
sums  invested  on  Swedish  mortgages  passed  by  it. 
Richards  v.  Patteson,  15  Sim.  501;  11  Jur.  113. 

Construction — Generally.]  —  Where  the  words 
of  a  provision  in  a  will  admit  of  two  constructions, 
the  more  obvious  and  natural,  or  the  more  proba- 
ble, of  the  two  constructions  is  to  prevail,  unless 
the  context  require  a  different  construction  ;  or 
unless  the  adoption  of  that  construction  is  attend- 
ed with  consequences  not  attending  the  other  con- 
struction which  the  words  admit  of,  consequences 
BO  unreasonable  that  the  Court  ought  to  reject  that 
construction.  Pennington  v.  Buckley.  11  Jur.  468 
— V.C.  VV. 

Testator   devised    certain    real    estates    to    his 
brother  by  name,  and  then  bequeathed  a  moiety 
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of  certain  sums  of  stock,  unto,  between,  and 
amongst  "  my  said  brother  and  my  sisters,  and 
my  nephews  and  nieces  living  at  the  time  of  the 
decease  of  my  wife,  in  equal  shares  and  propor- 
tions o> — Held,  that  the  words  "living  at  the 
time  of  the  decease  of  my  wife,"  had  reference 
only  to  the  nephews  and  nieces  of  the  testator  : 
and  that  the  representatives  of  the  brother  named, 
and  of  the  three  sisters  of  the  testator  (who  had 
all  survived  the  testator,  and  afterwards  died  in 
the  lifetime  of  his  widow)  were  entitled  to  parti- 
cipate in  the  benefit  of  the  bequest  of  the  stock 
with  the  testator's  nephews  and  nieces  living  at 
the  death  of  his  widow.  Baker  v.  Baker,  1]  Jur. 
585— V.  C.  W. 

A  testatrix  by  her  will,  bequeathed  as  follows  : 
"I  give  to  my  mother,  for  her  natural  life,  all  in- 
terest of  money  arising  from  money  in  the  hands 
of  A.  B.,  and  which  money  was  settled  upon  me 
by  my  aforesaid  beloved  mother,  and  at  her  de- 
cease the  interest  to  be  given  unto  my  beloved 
daughter,  C.  D.,  for  her  natural  life,  and  after- 
wards to  devolve  in  succession  upon  my  remain- 
ing dear  children."  C.  D.  died  during  the  life- 
time of  A.  B.,  and  all  the  testatrix's  children  were 
infants  at  the  time  of  her  decease.  The  next 
eldest  child  to  C.  D.,  in  priority  of  birth,  who  had 
attained  twenty-one,  was  held  entitled  to  the  in- 
terest of  the  fund  for  his  life.  Young  v.  Shepherd, 
16  Law  J.,  Chanc.,  247 — R. 

State  of  circumstances  under  which  the  capital 
of  a  legacy,  the  interest  of  which  which  was  given 
to  one  for  life,  was  held,  on  his  death,  not  to  de- 
volve as  on  an  intestacy  of  the  testator,  but  to  form 
part  of  the  personal  estate  of  the  legatee  for  life. 
Johnson  v.  Johnson,  11  Jur.  862 — V.  C.  B. 

By  indenture  of  marriage  settlement  a  term  of 
years  was  created,  the  trusts  of  which  were  de- 
clared to  be,  to  raise  a  sum  of  money,  not  exceed- 
ing in  the  whole  2000/.,  for  the  portions  of  the 
younger  children  of  the  marriage,  which  sum,  in 
default  of  appointment  by  the  settlor,  was  to  be 
equally  divided  amongst  such  younger  children, 
and  to  be  payable  to  the  sons  at  their  ages  of 
twenty-one  years,  and  to  the  daughters  at  their 
ages  of  eighteen  years,  or  days  of  marriage, 
whichever  should  first  happen  ;  with  a  proviso, 
that,  if  any  of  such  younger  children  should  hap- 
pen to  die  under  age  and  unmarried,  that  the  share 
of  the  child  so  dying  should  go  to  the  survivors: 
"  and  in  case  there  should  be  but  one  younger 
child,  son  or  daughter,  the  same  should  have  and 
be  entitled  to  the  sum  of  WOOL,  and  no  more  ; 
and  that  in  that  event  the  sum  of  1000/.,  and  no 
more,  should  be  raised."  There  were  two 
younger  children  of  the  marriage,  who  both  sur- 
vived their  parents,  but  one  of  them  died  under 
the  age  of  eleven  years.  On  a  bill  filed  by  the 
representative  of  the  surviving  child,  claiming  the 
entire  sum  of  2000/., — Held,  that,  in  the  events 
that  had  happened,  the  sum  of  WOOL  only  was 
raisable.  Clarke  v.  Jessop,  1  Dru.  301. 

Gift  in  trust  to  be  equally  divided  between  A., 
B.,  and  C.,  separate  from  "their"  husbands,  and 
for  "  their"  sole  use,  and  at  "  their"  decease  to 
be  divided  amongst  "their"  daughters: — Held, 
that  A.,  B.,  and  C.,  each  took  one-third  for  life, 
with  remainder,  as  to  her  one-third,  to  her  daugh- 
ters. Willes  v.  Douglas,  10  Beav.  47;  11  Jur.  702. 

A  testator  directed  a  sum  of  50001.  to  be  raised 
for  each  of  his  children,  and  the  rest  of  his  estate 
to  accumulate  till  1848,  when  he  directed  3000/.  to 
be  raised  and  paid  to  each  of  his  children  then  liv- 
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ing,  or  to  their  issue  if  dead,  &c.  And  he  declared 
that  if  any  child  should  die,  &c.,  before  his  share 
became  payable,  his  share  should  be  equally  divi- 
ded among  the  survivors  : — Held,  on  the  construc- 
tion of  the  whole  will,  that  no  sum  of  3000/.  was 
to  be  raised  in  respect  of  the  share  of  a  deceased 
child.  Little  v.  Daniel,  12  Jur.  167— V.  C.  E. 

Testator  gave,  devised,  and  bequeathed  the  re- 
sidue of  his  real  and  personal  estate  to  trustees, 
upon  trust  to  pay  and  apply  the  dividends  and  an- 
nual proceeds  of  two  sums  of  stock,  then  standing 
in  the  testator's  name  at  the  Bank,  to  the  testator's 
four  brothers,  A.,  B.,  C.,  D.,  and  two  sisters,  in 
equal  proportions,  for  their  several  and  respective 
natural  lives  ;  and  from  and  immediately  after  their 
several  and  respective  deceases,  upon  trust  to  pay 
the  same  dividends  and  annual  proceeds  unto  and 
amongst  the  present  or  any  future  eldest  sons  or 
son  only  for  the  time  being  of  his,  the  testator's, 
said  brothers,  A.,  B.,  C.,  D.,  born  or  to  be  born  in 
lawful  wedlock,  and  the  survivors  or  survivor  of 
them,  for  their  natural  life  or  lives,  equally,  upon 
their  attaining  twenty-one ;  and  if  but  one  son 
only  of  his  said  brothers  should  be  living  at  the  time 
of  his,  testator's,  decease,  then  the  whole  to  such 
only  son  during  his  natural  life  ;  and  from  and  after 
the  decease  of  such  eldest  sons  or  son  for  the  time 
being,  and  the  survivors  and  survivor  of  them,  as 
the  case  might  be,  then  upon  further  trust  to  pay 
and  apply  such  dividends,  &c.,  amongst  the  lawful 
eldest  male  issue  for  the  time  being  of  their  and 
each  and  every  of  their  bodies  or  body,  ad  infini- 
tum,  for  ever,  without  in  any  manner  or  on  any 
account  whatsoever  reducing  or  disposing  of  any 
part  or  parts  of  the  said  capital  sums  of  stock : — 
Held,  that  testator's  four  nephews  living  at  his 
death,  who  were  eldest  sons  at  that  time  of  testa- 
tor's four  brothers  named  in  the  will,  took,  on  the 
testator's  decease,  vested  absolute  interests,  as 
tenants  in  common  in  remainder,  in  the  two  sums 
of  stock  expectant  upon  the  deaths  of  testator's 
brothers  and  sisters  named  as  tenants  for  life  of 
those  sums.  Harney  v.  Towell,  12  Jur.  241;  17 
L.  J.,  Chanc.,  217— V.  C.  W. 

A  testator  gave  the  interest  of  stock  to  his 
nephews  and  nieces  for  life  equally,  but  directed 
that  the  share  of  the  interest  should  be  paid  to  his 
sister,  E.  W.,  for  life,  and  after  her  death  the  same 
to  go  and  be  paid  among  her  children,  share  and 
share  alike  ;  and,  after  the  death  of  his  sister  and 
an  annuitant,  he  directed  the  capital  to  be  paid 
equally  among  his  nephews  and  nieces.  The  tes- 
tator had  several  nephews  and  nieces,  some  of 
whom  were  children  of  his  sister,  E.  W.: — Held, 
that  the  nephews  and  nieces  took  equally,  except 
that,  as  to  the  shares  of  the  children  of  E.  W.,  she 
had  a  life-interest  therein.  Blakelock  v.  Sharp,  12 
Jur.  819 ;  17  L.  J.,  Chanc.,  453— V.  C.  B. 

LEGACY  DUTY— See  REVENUE. 


LIBEL — See  DEFAMATION. 


LICENSfi. 

A  parol  license  by  a  commoner  to  build  a  house 
op  a  common,  will  not,  though  executed,  run  with 
the  land  in  respect  of  which  the  right  of  common 
is  claimed,  so  as  to  bind  a  subsequent  owner  of 
such  land.  Perry  v.  Fitzhowe,  15  Law  J.,  N.  S., 
Q.  B.,  239;  10  Jur.  799. 

Quaere,  if  it  would  have  been  binding  as  between 
the  original  parties.  Ib. 


A.,  being  on  the  eve  of  insolvency,  made  a 
bonn  fide  verbal  assignment  of  all  his  goods  to  the 
plaintiff,  in  trust  for  the  payment  of  his  debts,  and 
to  hold  the  surplus  for  relations  who  had  advanced 
money  to  him.  An  order  was  given  by  the  plain- 
tiff, with  A.'s  consent,  for  sending  the  goods  to  an 
auctioneer's  for  sale  from  time  to  time,  and  several 
portions  were  accordingly  parted  with  and  sold  : 
— Held,  that  the  successive  deliveries  were  made 
under  a  mere  license  to  sell  the  goods  from  time 
to  time,  and  that  the  property  in  the  whole  did  not 
pass  to  the  plaintiff.  Normansell  v.  Creft,  17  L. 
J.,  Q.  B.,  297. 

Count  in  trespass  qu.  dom.  fr.  Plea,  an  imme- 
morial right  of  common  on  a  close  appurtenant, 
and  that  because  the  house  was  unlawfully  erected 
on  the  close,  so  that  without  pulling  it  down  de- 
fendant could  not  enjoy  his  common,  defendant 
therefore  prostrated  the  house,  and,  in  so  doing, 
necessarily  expelled  the  plaintiff  and  his  family 
therefrom.  Replication,  that  before  the  time  when 
&c.,  and  before  the  land  in  the  plea  mentioned 
carne  to  defendant,  A.,  being  seised  in  fee,  and 
occupier  of  the  said  land,  granted  license  to  plain- 
tiff to  fence  off  part  of  the  said  close,  and  built  a 
dwelling-house  on  such  part;  and  that  plaintiff,  in 
pursuance  of  such  license,  fenced  off  such  part, 
and  built  thereon  the  said  dwelling-house,  and  in 
so  doing,  laid  out  a  large  sum  of  money,  and  that 
afterwards  the  said  land  and  A.'s  estate  thereon 
came  to  and  vested  in  defendant,  and  that  the  land 
is  that  in  respect  of  which  defendant  claims  com- 
mon : — Held,  on  demurrer,  that  the  replication 
was  bad,  because  it  alleged  a  parol  grant  by  A.  to 
plaintiff  of  a  freehold  interest  running  with  the 
inheritance,  which  grant  without  deed  could  not 
bind  the  defendant,  a  stranger.  Perry  v.  Fitz- 
howe, 8  Q.  B.  757. 

Plea  of.]  —  See  TRESPASS,  TROVER. 


LICENSING  ACT— See  ALE-HOUSES. 


LIEN. 

Plaintiff's  cow  was  agisting  in  a  field  of  defend- 
ant, and  he  agreed  that  it  should  remain  there 
until  the  payment  of  a  debt  due  from  him  to  de- 
fendant, except  only  when  taken  out  for  the  pur- 
pose of  milking,  and  that,  if  it  was  not  returned, 
defendant  should  be  at  liberty  to  take  it  wherever 
it  was,  and  keep  it  till  the  debt  was  paid.  The 
cow  was  taken  away,  and  detained  by  plaintiff.  In 
trespass  for  retaking  it — Held,  that  the  agreement 
gave  defendant  a  lien,  which  was  not  lost  by  dis- 
possession, and  supported  a  plea  that  the  cow  was 
not  the  property  of  the  plaintiff.  Richards  v. 
Symons,  15  Law  J.,  N.  S.,  Q.  B.,  35;  10  Jur.  6. 

A  certificated  conveyancer  is  not  entitled  to  a 
lien  upon  deeds  delivered  to  him,  and  "with  and 
in  respect  of"  which  he  has  done  business;  the 
business  not  having  been  done  upon  the  deeds,  or 
their  value  thereby  increased.  Steadman  v.  Hock- 
ley,  15  Law  J.,  N.  S.,  Exch.,  332;  10  Jur.  819. 

Where  a  person,  who  is  in  reality  the  agent  of 
another,  deposits  exchequer  bills  with  his  own 
bankers,  without  informing  them  whose  property 
these  bills  are,  the  bankers  may  be  held  entitled 
to  consider  these  bills  as  the  depositor's  property, 
and  to  hold  them  as  security  for  any  money  due  to 
them  from  him,  if  the  mode  of  deposit  or  the  cir- 
cumstances attending  it  give  them  a  lien  on  the 
bills  as  against  him.  Brandao  v.  Barnett,  12  Cl. 
&  Fin.  7S7. 
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A.  was  the  London  agent  of  B.,  a  Portuguese 
merchant,  and  in  that  character  purchased  ex- 
chequer bills  for  him,  received  interest  on  them, 
and  at  proper  intervals  got  them  exchanged  for 
others.  He  acted  in  the  same  manner  for  several 
other  foreign  customers.  A.  kept  an  account  with 

C.  as  his  banker,  and  at  C.'s  banking-house  had 
several  tin  boxes  in  which  he  deposited  these  ex- 
chequer bills,  and  of  which  he  kept  the  keys.    On 
the  1st  Dec.  1836,  A.  took  out  of  a  tin  box  several 
exchequer  bills,  which  he  delivered  to  C.,  request- 
ing C.  to  get  the  interest  due  on  them  and  to  get 
the  exchequer  bills  exchanged  for  others.  C.  did  so. 
Before  A.  came  to  take  back  the  exchequer  bills, 
acceptances  of  his  beyond  the  amount  of  his  cash 
credit  account,  were  presented  at  C.'s  bank  and 
paid.     A.  afterwards  became  bankrupt:  —  Held, 
that  C.  had  not  a  lien  on  the  exchequer  bills  in 
his  hands  for  the  balance  due  to  him  on  A.'s  ac- 
count.   76. 

P.,  the  solicitor  for  the  plaintiff  in  a  cause, 
agreed  with  the  plaintiff'  not  to  sue  him  person- 
ally for  the  costs,  but  to  rely  on  the  fund  sought 
to  be  recovered.  P.  was  also  mortgagee  of  three- 
fourths  of  the  fund.  P.  having  been  arrested  and 
lying  in  prison,  an  order  was  made  upon  a  petition 
presented  by  the  plaintiff,  that  P.  should  deliver 
up  the  papers  in  the  cause  to  the  plaintiff's  new 
solicitor,  the  new  solicitor  giving  an  undertaking 
to  hold  them  subject  to  the  lien  of  P.,  and  the  new 
solicitor  and  the  plaintiff  undertaking  to  abide  by 
any  order  of  the  Court  respecting  it.  Scott  v. 
Penning,  15  Law  J.,  N.  S.,  88— V.  C.  K.  B. 

H.  &  Co.,  of  Newfoundland,  by  order  of  Messrs. 
D.,  of  Jamaica,  shipped  a  cargo  of  fish  on  board 
a  vessel  chartered  by  Messrs.  D.,  and  consigned 
it  to  S.,  Messrs.  D.'s  factor  at  Kingston,  Jamaica. 
After  Messrs.  D.  had  ordered  this  cargo,  they  re- 
quired from  S.  a  further  advance  of  money  (they 
being  at  that  time  largely  indebted  to  him),  and 
told  him  that  they  expected  this  cargo,  and  that 
he  might  sell  it  on  their  account,  and  give  them 
credit  for  the  proceeds.  S.  made  the  advance  re- 
quired, but  nothing  was  reduced  into  writing  as 
to  the  pledge  of  the  cargo.  Before  the  vessel 
arrived  Messrs.  D.  became  insolvent,  and  they 
told  S.,  their  factor,  that,  such  being  the  case, 
they  could  not  think  of  receiving  the  cargo.  The 
cargo  arrived,  and  Messrs  D.,  by  letter  to  S.,  re- 
peated their  determination  not  to  receive  the 
cargo,  and  told  S.  to  sell  it,  and  remit  the  pro- 
ceeds to  H.  &  Co.'s  house  at  Liverpool.  Messrs. 

D.  also  wrote  to  H.  &  Co.,  at  Liverpool,  to  inform 
them  of  the  transaction,    but  H.  &  Co.  did  not 
write  to  acquiesce  in  that  arrangement  until  eight 
months  afterwards.     S.  appeared  to  acquiesce  in 
the  wish  of  Messrs.  D.,  and  did  not  at  that  time 
claim  any  lien.     S.  sold  the  cargo,  but  refused  to 
account  for  the  proceeds  to  H.  &  Co.,  who  there- 
upon  brought    this    action    of  assumpsit: — Held, 
upon  a  bill  of  exceptions  to  the  judge's  direction, 
thru  S.  must  be  taken  to  have  acted  in  the  sale  as 
the  agent  of  H.  &  Co.;  and  that,  if  S.  had  any  lien 
originally,   he    had,   by    his   conduct,    waived    it. 
Harrison  \.  Scott,  10  Jur.  443— P.  C. 

The  unpaid  vendor  of  real  estate  which  has  been 
conveyed  to  the  purchaser,  has  not,  at  law,  in  the 
absence  of  a  special  agreement,  any  lien  on  the 
title-deeds  for  his  purchase-money.  Goode  v.  Bur- 
ton, 11  Jur.  851;  16  Law  J.,  Exch.,  309. 

A  certificated  conveyancer  has  no  lien  for  his 
nargng  upon  deeds  delivered  to  him  with  and  in 
of  which  he  does  certain  business  for  the 


owner  of  the  deeds.     Steadman  v.  Hockley,  15  M. 
&  W.  553. 

Plaintiff  having  a  cow  at  grass  in  defendant's 
field,  and  being  indebted  for  the  agistment,  agreed 
with  him  that  the  cow  should  be  a  security  that 
he  would  not  remove  her  till  defendant  was  paid, 
and  that,  if  he  did,  defendant  might  take  her 
wherever  she  might  be,  and  keep  her  till  he  was 
paid.  Plaintiff  removed  the  cow,  not  having  paid 
the  debt;  and  defendant  seized  her  in  the  high 
road.  In  an  action  of  trespass  for  the  taking- 
Held,  that  the  agreement  might  be  set  up  as  a 
defence  under  a  plea  that  the  cow  was  not  the 
plaintiff's.  Richards  v.  Symons,  8  Q.  B.  90. 

Of  Attorney.] — See  ATTORNEY. 
Of  Bankers.] — See  BANKERS. 


LIFE  INSURANCE— 


LIMITATION  OF  ACTIONS  AND  SUITS. 

In  1816,  A.  B.  made  a  mortgage  by  way  of  de- 
mise to  C.  D.  to  secure  1500/.,  and  in  1817,  being 
indebted  to  his  bankers,  A.  B.  prevailed  on  C.  D. 
to  become  surety  for  the  debt  to  the  bankers,  and 
to  postpone  his  own  debt  to  theirs,  on  the  security 
of  the  mortgage  property.  Accordingly,  in  1817, 
the  property  was  conveyed  to  the  bankers,  upon 
trust  to  sell,  and  pay  their  debt,  and  then  the  debt 
of  C.  D.,  and  the  surplus  to  A.  B.  And  A.  B.  and 
C.  D.,  jointly  and  severally  covenanted  to  pay  the 
debt  to  the  bankers;  and  in  August,  1817,  A.  B. 
executed  a  deed-poll  by  way  of  indemnity  to  C.  D., 
appointing  the  latter  his  attorney  to  receive  cer- 
tain debts  then  due  to  him,  and  certain  legacies 
which  he  expected  to  be  left  to  himself  and  his 
wife.  In  1823,  the  bankers  took  possession  of  the 
mortgage  property,  and  in  1834  sold  it  under  the 
trust  for  a  less  sum  than  the  amount  of  their  debt. 
No  acknowledgment  by  A.  B.  of  C.  D.'s  debt, 
or  payment  of  interest  on  account  thereof,  was 
proved  after  the  date  of  the  deed-poll ;  and  in  1842 
C.  D.  filed  a  bill  seeking  to  have  the  benefit  of  the 
deed-poll  in  respect  to  certain  legacies  bequeathed 
to  A.  B.  and  his  wife: — Held,  that  the  remedy 
under  the  deed-poll  was  not  barred  by  the  Statute 
of  Limitations,  and  that  he  was  entitled  to  an  ac- 
count of  the  monies  so  received  by  A.  B.  Bennett 
v.  Cooper,  10  Jur.  507— M.  R. 

More  than  twenty  years  after  the  death  of  the 
testator  the  representative  of  one  of  his  executors 
and  the  residuary  legatee  under  his  will  filed  a  bill 
against  the  representative  of  the  co-executor  to  re- 
cover residuary  assets  of  the  testator,  alleged  to 
have  been  possessed  by  the  co-executor.  The 
plaintiffs  were  barred  by  the  stat.  3  &  4  Will.  4, 
c.  27,  s.  40,  as  to  assets  possessed  by  the  execu- 
tor more  than  twenty  years  before  the"  filing  of  the 
bill,  but  they  are  not  barred  as  to  assets  possess- 
ed by  him  since  that  time.  Adams  v.  Barry,  2 
Coll.  C.  C.  290. 

A  judgment  creditor  of  a  tenant  in  fee  in  re- 
mainder, after  an  estate  for  life,  is  not  entitled  to 
recover  out  of  the  lands  arrears  of  interest  which 
accrued  due  during  the  existence  of  the  tenancy 
for  life,  and  more  than  six  years  before  the  com- 
mencement of  the  suit.  The  prior  incumbrances 
referred  to  the  exception  in  the  3  &  4  Will.  4, 
c.  27,  s.  42,  as  one  which  affects  the  estate  or  in- 
terest upon  which  the  subsequent  incumbrance  is 
also  a  charge.  Vincent  v.  Going,  1  Jones  &  Lat. 

\JtJ  t  • 
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The  lord  of  a  manor  granted  a  lease  of  the  ma- 
nor to  A.  B.  to  hold  for  three  lives,  and  depositec 
with  A.  B.  the  court  rolls.  In  1820  the  lease  ex- 
pired by  the  death  of  the  survivor  of  the  lives.  In 
1822  the  grantor  by  letter  requested  A.  B.'s  repre- 
sentative to  deliver  up  the  court  rolls.  No  notice 
was  taken  of  this  letter,  nor  was  any  further  ap- 
plication made  by  the  grantor  till  the  year  1844, 
when  he  filed  a  bill  against  A.  B.'s  representative 
to  recover  the  court  rolls  and  title  deeds  of  the 
manor.  The  defendant  by  his  answer  relied  on 
the  Statute  of  Limitations : — Held,  that  the  bill 
was  filed  too  late.  Dean  and  Chapter  of  Wells  v. 
Doddington,  2  Coll.  C.  C.  73. 

Two  persons  being  tenants  in  common,  one 
entered  into  possession  in  1827,  with  the  consent 
of  the  other,  upon  an  understanding,  that  he 
should  pay  an  occupation  rent  when  called  upon 
to  do  so.  The  tenant  in  possession  died  in  1839. 
The  survivor  claimed  to  be  allowed  six  years' 
rent : — Held,  that  the  claim  must  be  allowed,  and 
that  the  stat.  4  Anne,  c.  16,  was  not  repealed  by 
the  3  &  4  Will.  4,  c.  27.  Henderson  v.  Eason, 
15  Law  J.,  N.  S.,  V.  C.,  457. 

A.  deposited  monies  with  B.,  C.,  and  D.,  who 
were  bankers  in  partnership,  and  received  from 
them  notes,  in  which  they  promised  to  pay  him 
the  amount  three  months  after  sight,  with  interest. 
B.  died  in  March,  1S37,  having  appointed  C.  and 
another  his  executors.  C.  and  D.  continued  the 
banking  business  in  the  same  name,  until  1842, 
and  interest  was  regularly  paid  on  the  notes  by 
the  firm  until  that  time,  the  payment  being  in- 
dorsed upon  the  notes  and  signed  by  one  of  the 
partners  or  their  clerk.  In  December,  1843,  the 
executors  of  A.  filed  their  bill  against  the  execu- 
tors of  B.,  and  the  devisees  under  his  will,  for 
payment  of  the  amount  of  the  notes  out  of  the 
personal  or  real  estate  of  B.: — Held,  that  the  act 
of  the  surviving  partners  of  B.  had  not  the  effect 
of  taking  the  debt  upon  the  notes  out  of  the 
operation  of  the  Statute  of  Limitations,  as  against 
the  real  or  personal  estate  of  the  deceased  part- 
ner. Way  v.  Bassett,  5  Hare,  55;  15  Law  J., 
N .  S.,  1 . 

Where  a  promissory  note  was  made  payable  at 
a  certain  time  after  sight,  with  interest  thereon, 
and  the  interest  was  duly  paid  for  several  years, 
(as  the  bill  alleged),  the  Court  held  that  the  note 
must  be  taken  to  have  been  acted  upon,  according 
to  its  form  and  tenor,  and,  therefore,  that  the 
presentment  for  sight  must  have  been  duly  made 
before  the  interest  was  paid,  and  that  the  pay- 
ment became  due  upon  the  note  at  the  prescribed 
date  after  such  presentment,  and  that  the  Statute 
of  Limitations  would  begin  to  run  from  the  time 
the  payment  so  became  due.  Ib. 

In  consequence  of  the  invalidity  of  an  appoint- 
ment, the  plaintiff  became  entitled  to  a  sum  which 
was  to  be  raised  out  of  real  estate,  under  the 
trusts  of  a  term  of  500  years,  which  was  still  sub- 
sisting, but  no  steps  for  questioning  the  validity 
of  the  appointment,  or  for  the  recovery  of  the 
money,  had  been  taken  till  more  than  twenty 
years  had  elapsed  since  the  title  accrued: — Held, 
that  the  right  of  the  plaintiff  was  not  barred  by 
the  Statute  of  Limitations,  3  &  4  Will.  4,  c.  27, 
that  statute  not  applying  to  cases  of  this  nature' 
between  trustees  and  cestuis  que  trust.  Young  v 
Waterpark  (Lord),  15  Law  J.,  N.  S.,  L.  C.,  63. 

A  testator,  in  1776,  demised  certain  lands  for 
sixty-one  years.  Upon  the  death  of  the  testator 
in  1786,  defendant's  father,  and  subsequently  de- 


fendant, received  the  rent  under  the  lease  until 
its  expiration  in  1837.  An  action  of  ejectment 
was  brought  in  1837,  after  the  expiration  of  the 
lease,  by  the  lessor  of  the  plaintiff  claiming  under 
the  will : — Held,  that  the  9th  section  of  stat.  3  & 
4  Will.  4,  c.  27,  was  retrospective,  and  that  the 
action  would  be  barred  by  lapse  of  time  under 
that  section,  but  was  saved  by  sect.  15.  Doe  d. 
Angell  v.  Angell,  15  Law  J.,  N.  S.,  Q.  B.,  193  ; 
10  Jur.  705. 

P.  D.  permitted  defendant  and  his  wife,  the 
daughter  of  P.  D.,  to  be  in  the  occupation  of  pre- 
mises without  paying  rent  for  mere  than  thirty 
years,  and  they  were  so  in  the  occupation  at  the 
passing  of  stat.  3  &  4  W.  4,  c.  27,  in  1833.  P.  D. 
died  in  1837,  having,  by  his  will,  devised  the  pre- 
mises to  defendant's  wife,  for  life,  and  after  her 
death  to  the  lessor  of  the  plaintiff.  By  the  same 
will,  an  annuity  was  given  to  the  defendant's  wife, 
which  the  defendant  received  continually.  The 
ejectment  was  brought  upon  the  death  of  defend- 
ant's wife  in  1844: — Held,  first,  that,  assuming 
that  defendant  was  tenant  at  will  to  P.  D.,  the  right 
of  P.  D.  was  barred  by  sect.  7,  and  not  saved  by 
sect.  15  of  stat.  3  &  4  Will.  4,  c.  27.  Doe  d.  Day 
man  v.  Moore,  15  Law  J.,  N.  S.,  Q.  B.,  324  ;  10  Jur. 
815. 

Held,  secondly,  that  defendant  was  not  pre- 
cluded from  insisting  on  the  statute,  either  by  the 
receipt  of  the  annuity  under  the  will,  or  by  the 
estate  for  life  which  the  testator  professed  to  give 
to  his  wife.  Ib. 

The  stat.  3  &  4  Will.  4,  c.  27,  s.  7,  which  enacts, 
"that  when  any  person  shall  be  in  possession  or 
in  receipt  of  the  profits  of  any  land,  or  in  receipt 
of  any  rent  as  tenant  at  will,  the  right  of  the  per- 
son entitled  thereto,  and  of  the  person  through 
whom  he  claims  to  make  an  entry  or  distress,  or 
bring  an  action  to  recover  such  land  or  rent,  shall 
3e  deemed  to  have  first  accrued  either  at  the  ter- 
mination of  such  tenancy,  or  at  the  expiration  of 
one  year  next  after  the  commencement  of  such 
tenancy,  at  which  time  such  tenancy  shall  be 
deemed  to  have  first  determined,"  does  not  apply 
where  the  tenancy  at  will  was  determined  before 
the  passing  of  the  act.  Doe  d.  Evans  v.  Page.  Dav. 
&M.  601. 

Real  Actions.}  — In  trespass  quare  clausum  fregit, 
defendant,  in  his  plea,  deduced  title  by  an  inclo- 
sure  act  to  an  allotment  of  land,  comprising  the 
ocus  in  quo,  to  T.,  a  trustee  for  him.     It  then 
stated  the  entry  and  possession   of  T.,  until  just 
sefore  the   time   of  the   trespasses,  gave   express 
colour  to  plaintiff,  and  stated  his  possession  at  the 
.ime   of  the  trespass  under  a  charter  of  demise, 
without  livery,  and   then  justified  the  trespass  as 
servant  of  T.,  and  by  his  command.     Plaintiff  re- 
)lied,  that  the  defendant  entered  and  committed 
he  trespasses,  after  the  passing  of  the  Statute  of 
limitations,  3  &  4  Will.  4,  c.  17,  s.  2,  and  after 
he  1st  December,  1833,  and  averred  that  the  entry 
was  made  for  the  purpose  of  recovering  the  close 
n  which  &c.,  and  that  the  supposed  right  to  enter 
did  not  first  come  to  T.  or  defendant,  or  any  per- 
ion  through  whom  he  claimed  the  estate  and  in- 
erest  in   the  close,  at   any  time    within    twenty 
'ears  before  making  that  entry  ;  and  that  by  rea- 
ion  thereof  the   supposed  right  of  T.  and  defend- 
ant as  his  servant  was  extinguished  : — Held,  that 
he  replication  was  sufficient,  and  that  it  was  not 
necessary  that  it  should   show  what  defendant's 
itle  was,  and  how  it  was  barred  ;  and  that,  if  de- 
endant   wished   to   avail   himself  of  the   right    of 
ntry  under  the   15th  section  of  that  statute,  he 
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ought  to  have  pleaded  it  in  rejoinder.  Jones  v 
Jones,  4  Dowl.  &  L.  494;  11  Jur.  335;  16  Law  J. 
Exch.,  299. 

The  trustee  of  a  term  assigned  to  attend  the  in 
heritance  more  than  twenty  years  before  the  pass 
ing  of  stat.  2  &  3  Will.  4,  c.  27,  is  within  sect 
of   that    statute ;    and   an  action  brought  by  hirr 
more  than  five  years  from  the  passing  of  the  statut 
is  barred,  if  his  right  of  action  accrued  more  than 
twenty  years  before,  and  no  possession  has  accom 
panied  the  legal  estate.     Doe  d.  Jacobs  v.  Phillips 
11  Jur.  692— Q.  B. 

The  Limitation  Act,  3  &  4  Will.  4,  c.  27,  s.  2, 
enacts,  that  no  person  shall  bring  an  action  to 
recover  any  land  (which  by  sect.  1  includes  tithes) 
but  within  twenty  years  next  after  the  right  to 
bring  such  action  has  accrued  to  him  or  some 
person  through  whom  he  claims:"  —  Held,  that 
this  statute  does  not  operate  to  prevent  the  tithe 
owner  from  recovering  tithes  as  chattels  from  the 
occupier,  although  none  had  been  set  out  for 
twenty  years,  but  that  it  is  confined  to  cases  where 
there  are  two  parties,  each  claiming  an  adverse 
estate  in  the  tithes.  Ely  (Dean  and  Chapter)  v. 
Cast,  15  M.  &  W.  617. 

A.,  the  devisee  of  a  term  for  lives  in  a  mes- 
suage, in  1793  conveyed  it  to  Richard  J.,  his  heirs 
and  assigns,  during  the  remainder  of  the  term, 
with  reversion  to  A.,  her  heirs  and  assigns,  in 
case  Richard  should  die  without  children.  A. 
died  in  1799.  In  1811,  Richard  purchased  the 
reversion  in  fee,  and  at  the  same  time  a  satisfied 
outstanding  term  was  for  his  protection  assigned 
to  a  trustee  to  attend  the  inheritance.  In  1S12, 
Richard  died,  without  issue,  leaving  Lewis,  the 
ancestor  of  the  plaintiff,  his  heir-at-law.  Lewis 
was  also  the  heir-at-law  of  A.  Lewis  did  not  take 
possession  in  1812,  and  the  messuage  in  question 
continued  to  be  occupied  by  others  than  those 
entitled  to  it.  The  last  life  in  the  lease  fell  in 
1835,  when  the  lessor  of  the  plaintiff,  being  heir- 
at-law  of  Lewis  and  also  of  Richard,  brought  the 
present  ejectment:  —  Held,  under  the  3  &  4  Will. 
4,  c.  27,  s.  3,  that  the  title  of  Lewis  to  the  term 
accrued  in  1812,  and  by  the  5th  section  his  right 
to  the  reversion  accrued  in  1S35;  that  the  5th 
section  applying  only  to  the  cases  where  another 
person  than  the  termor  was  the  reversioner,  and 
the  land  not  having  been  recovered  by  any  person, 
the  right  of  Lewis  was  barred  by  the  lapse  of 
twenty  years  from  1812,  and  the  right  of  the  lessor 
of  the  plaintiff  claiming  the  reversion  through 
him  was  barred  also.  Doe  d.  Hall  v.  Moulsdale 
16  Law  J.,  Exch.,  169. 

On  the  death  of  W.  H.  intestate,  his  widow  and 
son,  a  minor,  resided  in  a  dwelling-house  till  her 
marriage  with  defendant  in  1798,  after  which  de- 
fendant held    and    occupied    the   premises  in  his 
own  name.     J.  H.,  the  son,  continued  to  reside 
there  till    1805,  when   he  left  the  premises,  but 
between  that  year  and  1841 ,  he  resided  there  occa- 
sionally two  or  three  weeks   at  a  time  with  de- 
idant  and  his  wife.     In   1842,  defendant  having 
apphed  to  plaintiff  for  an  advance  of  money  upon 
a  mortgage  of  the  premises,  in  an  interview  with 
:  solicitor  of  plaintiff,  produced  the  title-deeds 
id,  upon  its  being  stated  that  J.  H.  was  heir-at- 
w,  and  was  the  proper  party  to  grant  a  mortgage, 
e  said  that  J.  H.  would  execute  the  mortage 
on  a  subsequent  day  he  brought  J.  H.,  who 
I  the  mortgage  deed  in  his  presence,  where- 

|r|CMIVld  llie  morteage  money.     In  eject- 
"t,— Held,  that  defendant  was  tenant  at  will  to 


J.  H.,  and  was  estopped  from  alleging  that  he  had 
acquired  an  estate  by  virtue  of  stat.  3  &  4  Will.  4, 
c.  27;  and  that  the  tenancy  at  will  had  been  de- 
termined by  J.  H.  coming  upon  the  premises. 
Doe  d.  Groves  v.  Groves,  11  Jur.  558;  16  Law  J., 
Q.  B.,  297. 

Where  a  tenant  holds  premises  by  the  service 
of  cleansing  the  parish  church  without  any  pecu- 
niary render,  such  service  is  a  "  rent"  for  which 
"a  distress"  may  be  made  within  the  meaning  of 
the  Limitation  Act,  3  &  4  Will.  4,  c.  27,  ss.  1,  8. 
Doe  d.  Edney  v.  Benham,  7  Q.  B.  976. 

So  the  service  (under  the  circumstances)  of  ring- 
ing the  church  bell  at  stated  hours  from  Michael- 
mas to  Christmas.  Doe  d.  Edney  v.  Billett,  Ib. 

The  twenty  years  within  which,  since  the  3  &  4 
Will.  4,  c.  27,  s.  2,  a  distress  for  rent  must  be 
made  by  the  person  to  whom  the  right  to  make  it 
las  accrued,  begins  to  run  from  the  last  payment 

of  the  rent.  Owen  v.  De  Beauvoir,  11  Jur.  458 

Exch. 

Therefore,  where  the  lord  of  a  manor  entitled  to 
an  ancient  quit  rent,  which  had  remained  unno- 
ticed since  January,  1825,  when  all  arrears  were 
>aid  up,  distrained  in  May,  1845,  for  six  years' 
-eat  due  at  the  preceding  Michaelmas  : — Held, 
,hat  the  distress  was  unlawful — the  rent  having 
been  extinguished  at  the  expiration  of  twenty 
•ears  from  the  last  payment  in  January,  1825.  Ib. 

In  an  action  of  replevin,  where  defendant  avows 
Tor  rent  in  arrear,  it  is  unnecessary  for  plaintiff  to 
)lead  in  bar  that  the  rent  has  become  extinguished 
>y  efflux  of  time  under  the  3  fit  4  Will.  4,  c.  27,  as 
hat  may  be  shown  in  evidence  under  a  plea  of 
non  tenuit,  although  not  under  a  plea  of  riens  in 
rrere.  Ib. 

In  1767,  the  residue  of  a  satisfied  term  of  500 
^ears  (created  in  1766)  was  assigned  to  a  trustee 
or  H.  to  attend  the  inheritance  in  1844;  the  ad- 
ninistrator  of  the  trustee  brought  ejectment  on 
jehalf  of  persons  who  claimed  the  beneficial  inte- 
est  through  H.,  the  defendants  also  claiming  it 
under  title  derived  through  H.  The  owner  of  the 
egal  interest  in  the  term  had  never  been  in  pos- 
ession.  No  demand  of  possession  had  been  made 
iclbre  action  brought: — Held,  that  the  action  was 
ot  maintainable  ;  for,  if  a  tenancy  at  will  existed 
s  between  the  trustee  and  cestui  que  trust,  it  had 
ot  been  determined  by  demand  of  possession  ; 
nd  if  no  tenancy  existed  such  as  to  render  neces- 
ary  a  demand  of  possession,  then  the  action  might 
ave  been  brought  twenty  years  before,  and  was 
onsequently  barred  by  stat.  3  &  4  Will.  4,  c.  27, 
s.  2  &  3.  Doe  d.  Jacobs  v.  Phillips,  10  Q.  B.,  130. 

In  trespass  qu.  cl.  freg.,  the  defendant  pleaded 
pecially,  deducing  title  to  the  locus  in  quo  under 
n  inclosure  act  in  J.  S.,  and  alleging  that  J.  S. 
lereupon  became  and  continued  possessed  thereof 
ntil  just  before  the  time  when  &c.,  and  the  de- 
2ndant  then  justified  the  trespasses  as  the  servant 
f  J.  S.,  and  by  his  command.  The  plaintiff  re- 
lied that  the  defendant  entered  and  committed 
ie  trespasses  after  the  passing  of  the  Limitation 
^.ct,  3  &  4  Will.  4,  c.  27;  that  the  entry  was 
lade  to  recover  the  close  in  which  &c.;  and  that 
ie  right  to  make  such  entry  did  not  first  accrue 
o  J.  S.  or  to  the  defendant,  or  any  person  through 
vhom  J.  S.  or  the  defendant  claimed,  within 
wenty  years  next  before  such  entry  :— Held,  good, 
n  special  demurrer,  and  that  it  was  not  necessary 
o  set  forth  the  particular  mode  in  which  the  estate 

J.  S.,  or  the  party  through  whom  he  claimed, 
ad  determined.     Jones  v.  Jones,  16  M.  &  W.  699. 
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Three  females  being  coparceners  in  tail,  two  of 
them  suffered  recoveries  of  their  shares,  but  the 
third  did  not.  They  all  married,  and  their  hus- 
bands entered  into  an  agreement  for  partition  by 
deed  of  the  lands  held  in  coparcenery,  but  for 
nothing  more.  No  such  deed  appeared  to  have 
been  executed,  but  the  lands  had  been  held  ac- 
cording to  the  agreement  from  its  date.  An  action 
being  brought  by  the  heir  in  tail  of  the  parcener 
who  did  not  suffer  a  recovery  within  twenty  years 
after  her  death,  and  before  the  3  &  4  Will.  4,  c.  27, 
to  recover  her  share,  which  had  been  held  by  the" 
husband  of  one  of  the  other  coparceners  : — Held, 
that  the  possession  was  under  the  agreement,  and 
not  adverse.  Doe  d.  Millett  v.  Millett,  12  Jur.  649  ; 
17  L.  J.,  Q.  B.,  202. 

Held,  also,  that  nothing  could  be  presumed  be- 
yond wjjat  was  contemplated  by  the  agreement, 
which  provided  for  a  deed,  and  not  for  a  recovery. 
Ib. 

Replevin  for  distraining  a  cart  on  13th  May, 
1845.  Avowry,  (under  11  Geo.  2,  c.  19,  s.  22), 
that  the  locus  in  quo  was  parcel  of  a  tenement 
called  H.,  holden  of  the  manor  of  S.  M.,  by  fealty 
and  rent  of  9s.  yearly,  to  be  paid  at  Old  Michael- 
mas in  every  year,  of  which  manor,  defendant,  at 
the  time  when  &c.,  was  the  owner;  and  that,  be- 
cause defendant  occupied  the  locus  in  quo  at  the 
time  when  &c.,  and  because  21.  14s.  of  the  rent 
aforesaid  for  six  years,  ending  at  Old  Michaelmas, 
1844,  was  in  arrear,  defendant  well  avows  the 
taking  the  said  cart,  &c.  Pleas  in  bar — first,  that 
the  locus  in  quo  was  not  parcel  of  the  manor  of  S. 
M.;  secondly,  that  it  was  not  holden  of  that  manor  ; 
thirdly,  that  defendant  was  not  owner  and  pos- 
sessed of  that  manor;  fourthly,  that  no  resit  was 
in  arrear.  Issues  thereon.  H.  farm  was  holden 
of  the  manor  of  S.  M.  at  an  ancient  freehold  rent 
of  9s.  per  annum,  payable  at  Michaelmas  yearly. 
All  arrears  to  Michaelmas,  1824,  were  paid  in 
January,  1825.  No  other  payment  took  place,  but 
after  repeated  applications  for  the  rent  in  several 
years  before  Michaelmas,  1844,  the  lord  distrained 
in  May,  1845,  for  six  years'  rent,  due  at  Michael- 
mas, 1844: — Held,  first,  that  by  the  operation  of 
2  &  3  Will.  4,  c.  27,  ss.  2,  3,  &  34,  the  rent  was 
extinguished  by  the  lapse  of  twenty  years  from 
the  day  on  which  the  last  payment  was  made. 
Owen  v.  De  Beauvoir,  16  M.  &  W.  547. 

Held,  secondly,  that  the  bar  thus  interposed  by 
that  statute  of  limitations  need  not  be  specially 
pleaded,  and  might  be  given  in  evidence  on  the 
plea  of  non  tenuit,  Ib. 

In  1784  premises  were  leased  to  H.  J.,  for  three 
lives.  H.  J.,  by  his  will,  devised  all  his  estates 
and  interest  in  the  premises  to  his  wife,  A.  J.,  her 
heirs  and  assigns.  A.  J.,  in  1793,  conveyed  the 
estate  so  devised  to  her  son,  R.  J.,  and  the  heirs 
of  his  body,  with  a  proviso,  that  if  he  should  have 
no  child  living  at  his  death,  the  limitation  thereby 
made  should  cease,  and  the  estate  should  revert 
to  A.  J.,  her  heirs  and  assigns.  In  1811,  R.  J. 
purchased  the  reversion  in  fee  in  the  premises  ex- 
pectant on  the  lease  for  lives,  which  was  duly 
conveyed  to  him,  and  at  the  same  time  an  old 
satisfied  term  of  5000  years  affecting  the  premises 
was  assigned  to  a  trustee  for  him  to  attend  the 
inheritance.  R.  J.  died  in  1$12,  without  issue, 
leaving  his  nephew,  L.  J.,  his  heir-at-law  and  the 
heir-at-law  of  A.  J.  The  lease  for  lives  deter- 
mined in  1835.  For  upwards  of  twenty  years 
from  the  death  of  R.  J.  the  premises  were  held 
adversely  to  L.  J.: — Held,  that  his  right  of  entry 


was  barred  thereby,  and  that  he  had  not  a  new 
right  of  entry  on  the  determination  of  the  leases 
for  lives  in  1835.  Doe  d.  Hall  v.  Moulsdale,  16  M. 
&  W.  689. 

That  breach  of  the  3d  section  of  the  Limitation 
Act,  3  Si  4  Will.  4,  c.  27,  which  relates  to  estates 
in  reversion  expectant  on  the  determination  of  a 
particular  estate,  applies  only  to  cases  where  an- 
other person  than  the  reversioner  is  entitled  to 
the  particular  estate.  Ib. 

Defendant  had  occupied  land  from  1824:  in 
1831,  upon  demand  of  possession  by  the  secretary 
of  a  canal  company  incorporated  by  act  of  Parlia- 
ment, defendant  said  that  the  preceding  secretary 
had  told  him  to  take  possession  of  the  land: — 
Held,  first,  that  a  valid  authority  to  the  secretary 
to  create  the  tenancy  in  1824,  and  to  determine  it 
in  1831,  might  be  inferred,  though  there  was  no 
direct  evidence  of  authority  under  seal.  Doe  d. 
Birmingham  Canal  Company  v.  Bold,  12  Jur.  350 — 
Q.B. 

Held,  Secondly,  that,  the  tenancy  being  deter- 
mined before  stat.  3  &  4  Will.  4,  c.  27,  the  right 
of  entry  commenced  at  that  time,  and,  therefore, 
the  ejectment  was  not  barred.  Ib. 

Personal  Actions.]  — Where  costs  are  incurred 
in  a  suit  the  Statute  of  Limitations  does  not  begin 
to  run  against  the  earlier  items,  until  the  suit  is 
terminated.  Martindale  v.  Falkner,  2  C.  B.  706. 

Money  advanced  on  mortgage  being  called  in, 
defendant,  the  mortgagor,  employed  plaintiff,  an 
attorney,  to  procure  an  advance  of  other  money 
upon  transfer  of  the  mortgage.  Plaintiff,  by  direc- 
tion of  defendant,  applied  to  various  persons  for 
that  purpose,  and  communicated  from  time  to 
time  with  defendant  thereon.  In  an  action  by 
plaintiff  to  recover  the  amount  of  his  bill,  one  of 
the  items  in  which  was  within  six  years: — Held, 
that  the  business  could  not  be  taken  to  be  done 
under  one  contract,  so  as  to  take  the  earlier 
items  out  of  the  Statute  of  Limitations.  Phillips  v. 
Broadley,  11  Jur.  264;  16  Law  J.,  Q.  B.,  72. 

Money  deposited  with  a  banker  in  the  usual 
way  by  a  customer,  is  money  lent  to  the  banker, 
with  a  superadded  obligation  that  it  is  to  be  paid 
when  called  for;  and  consequently,  if  not  noticed 
for  six  years,  will  be  affected  by  the  Statute  of 
Limitations — per  Curiam,  dubitante  Pollock,  C.B. 
Pott  v.  Cleg,  16  M.  &W.  321;  11  Jur.  289  ;  16Law 
J.,  Exch.,  210. 

The  cases  in  which  it  was  held  that  Lord  Ten- 
terden's  Act,  the  9  Geo.  4,  c.  14,  applied  to  ac- 
tions brought  before  the  1st  January,  1829,  when 
that  act  came  into  operation,  but  not  tried  until 
after  that  day,  were  not  rightly  decided ;  and 
qusre  of  the  case  of  Towler  v.  Chatterton,  (6  Bing. 
258;  3  M.  &  P.  619),  also  decided  on  that  statute. 
— Per  Rolfe,  B.  Moore  v.  Durden,  12  Jur.  138 — 
Exch. 

To  a  plea,  under  the  3  &  4  Will.  4,  c.  42,  s.  5, 
that  the  cause  of  action  on  a  deed  did  not  accrue 
within  twenty  years,  a  replication  alleging  a  writ- 
ten acknowledgment  of  the  debt  within  twenty 
years  need  not  set  out  the  writing  in  its  terms. 
'Kemp  v.  Gibbon,  12  Jur.  697;  17  L.  J.,  Q.  B.,  298. 

Demurrer  to  a  bill  of  discovery  in  aid  of  an  ac- 
tion upon  the  case  for  negligence  allowed,  on  the 
ground  that   the    action   was  barred  by  lapse   of 
time.     Smith  v.  Fox,  6  Hare,  386;  12  Jur.  130; 
17  L.  J.,  Chan.,  170. 

On  demurrer  to  a  bill  of  discovery  in  aid  of  an 
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action  upon  the  case  for  negligence, — Held,  upon 
the  authority  of  Howell  v.  Young,  (5  B.  &  C.  259) 
that  the  Statute  of  Limitations  began  to  run,  no 
from  the  time  when  the  damage  resulted  from  the 
act  of  negligence,  but  from  the  time  when  thai 
act  took  place.    Ib. 

Bonds.] — To  debt  on  bond,  defendant,  after 
craving  oyer  of  the  condition  (which  was  for  the 
performance  of  the  covenants  of  an  indenture), 
pleaded  that  no  cause  of  action,  by  reason  of  any 
breach  of  the  condition  of  the  bond,  or  of  the 
covenants  of  the  indenture,  accrued  at  any  time 
•within  twenty  years  next  before  the  commence- 
ment ofthe  suit: — Held,  bad  on  special  demurrer. 
Sanders  \.  Coward,  3  Dowl.  &  L.,  281;  15  Mee. 
&  W.  48  ;  15  Law  J.,  N.  S.,  Exch.,  97;  10  Jur. 
186. 

Semble,  that  the  plea  should  have  set  out  the 
indenture,  and  averred  performance  of  all  the 
covenants  which  were  performed  within  twenty 
years,  and  admitted  breaches  of  all  those  cove 
nants  which  had  been  broken  before  that  time, 
and,  as  to  those  breaches,  have  pleaded  the  Statute 
of  Limitations.  Ib. 

The  Statute  of  Limitations  (3  &  4  Will.  4,  c.  42, 
s.  3),  constitutes  a  bar  to  an  action  on  a  writing 
obligatory,  in  those  cases  only  where  every 
breach  of  the  condition  has  taken  place  more 
than  twenty  years  previous  to  the  commencement 
ofthe  suit.  Ib. 

To  a  declaration  upon  a  bond  with  a  condition, 
(the  declaration  not  setting  out  the  same),  issue 
being  joined  upon  a  plea  ofthe  Statute  of  Limita- 
tions thereto, — Held,  that  such  issue  was  rightly 
found  for  the  plaintiff,  upon  its  being  shown  at 
the  trial,  that,  although  the  bond  was  made  more 
than  twenty  years  before  the  commencement  of 
the  suit,  the  breach  of  the  condition  had  accrued 
within  the  twenty  years.  Tuckey  v.  Hawkins,  11 
Jur.  910  ;  16  Law  J.,  C.  P.,  201. 

Deeds.] — To  a  plea  ofthe  Statute  of  Limitations 
(3  &  4  Will.  4,  c.  42)  in  an  action  upon  a  mort- 
gage-deed, plaintiff,  ia  order  to  take  the  case  out 
of  the  statute  by  an  acknowledgment  in  writing 
under  sect.  5,  must  reply  such  acknowledgment", 
and  that  the  action  was  brought  within  twenty 
years.  Kernpe  or  Kent  v.  Gibbon  or  Gibbons  11 
Jur.  299 ;  16  Law  J.,  Q.  B.,  120. 

Judgments.]—  The  Statute  of  Limitations  (sect. 
:0),  in  speaking  of  a  bar  to  a  judgment,  is  not  con- 
fined to  a  judgment  which,  from  the  state  of  as- 
sets, would  affect  land  only,  but  is  equally  appli- 
cable to  a  judgment  which  would  affect  personal 
property  only.  Watson  v.  Birch,  11  Jur.  198- 
16  Law  J.,  Chanc.,  188 — V.  C.  E. 

Acknowledgments  to  Bar.]  — A.,  B.,  and  C., 
made  a  joint  and  several  promissory  note.  A! 
died,  leaving  B.  his  executor.  C.  being  afterwards 
sued  on  the  note,  pleaded  the  Statute  of  Limita- 
tions, and  plaintiff,  in  order  to  take  the  case  out 
of  the  Statute,  proved  a  payment  of  interest  on 
the  note  by  B.  within  six  years:— Semble,  that 
plaintiff  was  entitled  to  recover,  without  reference 
to  the  question  whether  B.  had  paid  such  interest 
the  executor  of  A.  or  as  a  party  to  the  note. 
Gr,ffin  v.  Ashby,  2  Car.  &  K.  139— Cresswell. 

Where  a  specific  sum  of  money  is  due,  as  upon 
'••mssory  note,  the  mere  fact  of  a  payment  of 

smaller   sum   by  the   debtor   to   the   creditor,  is 

'       of  a1  a      to  take  the  ™™ 

'  Burn  v- Boul- 


Semble,  it  would  not  be  evidence  if  no  specific 
sum  was  due,  but  the  demand  was  only  a  quantum 
meruit.  Ib. 

Per  Tindal,  C.  J. — If  two  admitted  demands 
were  due  at  the  time  of  the  part  payment,  so  that 
it  was  doubtful  to  which  demand  the  payment  ap- 
plied, such  a  part  payment  would  not  take  either 
demand  out  of  the  Statute  of  Limitations.  Ib. 

The  following  letter  by  defendant  to  a  clerk  of 
plaintiff,  in  answer  to  one  applying  for  payment  of 
a  debt,  was  held  insufficient  to  defeat  a  plea  of 
the  Statute  of  Limitations:  "I  will  not  fail  to 
meet  Mr.  H.  (plaintiff)  on  fair  terms,  and  have 
now  a  hope,  that,  before  perhaps  a  week  from 
this  date,  I  shall  have  it  in  my  power  to  pay  him 
at  all  events  a  portion  of  the  debt,  when  we  shall 
settle  about  the  liquidation  of  the  balance."  Hart 
v.  Prendergast,  14  Mee.  &  W.  741;  15  Law  J.. 
N.  S.,  Exch.,  223. 

The  following  note  held  to  be  sufficiently  signed, 
and  to  contain  a  sufficient  promise  under  stat. 
6  Geo.  4,  c.  16,  s.  131,  so  as  to  revive  a  claim 
barred  by  the  bankrupt's  certificate:  "Mr.  Stan- 
ley begs  to  inform  Messrs.  Lobb  &  Co.  that  he  will 
take  an  early  opportunity  of  settling  their  account, 
but  Mr.  Stanley  objects  to  give  his  bill."  Lobb  v. 
Stanley,  Dav.  &  M.  635. 

A  feme  sole,  payee  of  a  promissory  note  payable 
with  interest,  married,  and  her  husband  survived 
her: — Held,  in  an  action  on  the  note  by  her  ad- 
ministrator, that  the  note  did  not  become  the  pro- 
perty of  the  husband,  but  passed  to  her  administra- 
tor, though  the  husband  had  received  the  interest 
during  her  life  ;  for  that  he  did  not  thereby  reduce 
the  chose  in  action  into  possession  ;  and  that  the 
payment  of  such  interest  in  the  wife's  lifetime,  to 
the  husband,  within  six  years  before  action  brought, 
must  be  considered  as  made  to  him  in  the  charac- 
ter of  agent  to  the  wife,  and  was  on  answer  to  a 
plea  ofthe  Statute  of  Limitations.  Hart  v.  Stephens, 
6  Q.  B.  937. 

Accounts  between  G.  and  D.,  drawn  up  by  G., 
more  than  six  years  old,  showed  sums  due  from 
him  for  interest  and  payments  made  by  him  of  rent 
for  D.  The  first  payment  of  rent  appeared  to  be 
without  express  authority.  In  subsequent  accounts 
the  rent  was  treated  as  deductions  from  the  sum 
due  for  interest,  and  as  having  been  paid  for  D., 
and  were  classed  with  cash  payments  on  account. 
Afterwardsthe  direct  interest  account  disappeared, 
but  G.  stated  accounts  on  one  side  only,  in  which 
he  charged  the  rents  as  paid  for  D.  In  the  early 
periods  the  interest  and  rent  nearly  balanced  each 
other  in  amount ;  in  later  periods,  by  a  lowering 
ofthe  rent,  the  interest  exceeded.  The  payments 
of  rent  were  proved  to  have  been  continued  down 
to  1841.  In  an  action  by  D.  for  money  lent — 
Held,  that  the  jury  might  infer  that  the  payments 
of  rent  were  made  by  G.,  as  agent  for  D.,  out  of 
the  interest  due  to  D.,  in  which  case  they  were 
payments  of  interest,  and  would  take  the  case  out 
of  the  Statute  of  Limitations.  Wartlrington  v. 
Grimsditch,  15  Law  J.,  N.  S.,  Q.  B.,  52  ;  10  Jur.  26. 

Part  payment  of  a  debt  will  not  take  the  case 
out  of  the  Statute  of  Limitations,  unless  the  pay- 
ment be  made  under  circumstances  which  warrant 
a  jury  in  inferring  a  promise  to  pay  the  residue  ; 
therefore,  where  a  party,  on  being  applied  to  for 
interest,  paid  a  sovereign,  and  said  he  owed  the 
money,  but  would  not  pay  it : — Held,  that  it  was  a 
question  for  the  jury  to  say,  whether  he  intended 
to  refuse  payment  or  merely  spoke  in  jest.  Wain- 
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man  v.  Kynman,  1   Exch.  Rep.  118;   16  Law  J., 
Exch.,  232. 

In  an  action  to  recover  170/.,  with  interest, 
plaintiff  proved  the  loan  of  between  150/.  and 
ISO/.,  and,  in  order  to  take  the  case  out  of  the 
Statute  of  Limitations,  offered  in  evidence  this 
document:— "170Z.  16th  March,  1841.  Received 
from  B.  &  T.  the  sum  of  170/..  for  which  I  pro- 
mise to  pay  her  at  the  rate  of  51.  per  cent,  from 
the  above  date:" — Held,  that  it  was  a  sufficient 
acknowledgment  to  take  the  case  out  of  the  Statute 
of  Limitations  under  9  Geo.  4,  c.  14.  Taylor  v. 
Steele,  11  Jur.  806 ;  16  Law  J.,  Exch.,  177. 

A.,  an  attorney,  being  indebted  to  B.  in  several 
sums  on  bond  and  simple  contract,  bearing  interest 
from  time  to  time,  stated  accounts  with  B.  in  which 
he  debited  himself  with  the  interest,  and  took 
credit  for  payments  which  he  made  from  time  to 
time  on  account  of  B.  for  the  rent  and  tithes  of  a 
farm  occupied  by  B.,  and  other  disbursements. 
The  latest  of  these  accounts  was  stated  in  1823, 
and  a  balance  was  struck  therein  in  favour  of  B. 
Up  to  that  time  the  rent  and  tithes  had  nearly 
balanced  the  interest,  but  the  rents  were  then  con- 
siderably reduced.  Afterwards  A.,  who  took  a 
considerable  part  in  the  management  of  B.'s  affairs, 
continued  to  pay  the  rents  and  tithes  on  B.'s  ac- 
count, and  stated  a  further  account  with  B.,  in 
writing,  in  which  he  took  credit  for  the  payment 
of  rent  and  tithes,  but  inserted  no  item  on  the  debit 
side.  The  latest  account  stated  was  in  1842.  B., 
in  1843,  sued  for  the  sums  on  simple  contract,  and 
interest  thereon: — Held,  that  the  facts  above 
stated  were  evidence  for  the  jury  from  which  they 
might  find  that  the  payments  of  rent  and  tithes 
since  1S23  were  payments  made  on  account  of  the 
interest  due  on  the  simple  contract  debts,  so  as  to 
take  the  case  out  of  the  Statute  of  Limitations. 
Worthington  v.  Grimsditch,  7  Q.  B.  479. 

Semble,  that  where  there  are  two  clear  and  un- 
disputed debts,  the  case  is  not  taken  out  of  the 
Statute  of  Limitations,  as  to  either  debt,  by  evi- 
dence of  a  part  payment  within  six  years,  not  spe- 
cifically appropriated  to  the  one  debt  or  the  other. 
Burn  v.  Boulton,  2  C.  B.  476. 

To  debt  for  principal  and  interest  on  a  promis- 
sory note  for  ISO/.,  dated  in  1827,  with  a  count  for 
work  and  labour,  the  defendant,  in  1845,  pleaded 
respectively  non  fecit  and  nuuquam  indebitatus, 
and  to  the  whole  the  Statute  of  Limitations.  At 
the  trial,  the  note  was  duly  proved,  and  it  appeared 
that  in  1834  there  had  been  a  settlement  of  interest 
thereon,  but  that,  although  small  sums  of  money 
had  occasionally  been  handed  by  the  defendant  to 
the  plaintiff,  there  had  been  no  specific  payment 
on  account  of  the  note  since  that  period.  Besides 
the  principal  and  interest  on  the  note,  the  plaintiff 
claimed  to  be  entitled  to  recover  wages,  as  a  do- 
mestic servant,  from  1827  to  October,  1844.  There 
was  conflicting  evidence  as  to  the  terms  upon 
which  the  plaintiff,  who  was  a  distant  relation  of 
the  defendant,  had  become  an  inmate  of  his  house, 
the  defendant  insisting  that  there  had  been  no  con- 
tract for  wages,  and  that  the  occasional  payments 
relied  on  by  the  plaintiff  were  mere  donations. 
The  jury  returned  a  verdict  for  plaintiff  for  wages, 
at  the  rate  of  11.  per  annum  for  the  first  eleven 
years,  and  at  51.  per  annum  for  the  last  six;  and 
as  to  the  count  on  the  note,  it  was  reserved  for  the 
Court  to  say  whether  or  not  there  was  any  evidence 
from  which  a  jury  would  be  warranted  in  inferring 
that  the  payments  proved  had  been  on  account  of 
the  debt  due  on  the  note,  with  liberty  to  the  de- 
fendaut  to  move  to  reduce  the  verdict : — Held, 


that,  inasmuch  as  the  defendant  had  throughout  de- 
nied the  existence  of  any  debt  for  wages,  the  jury 
were  warranted  in  finding  the  payments  to  have 
been  part  payments  on  account  of  the  note,  and, 
consequently,  that  the  plaintiff  was  entitled  to  re- 
tain his  verdict  in  respect  of  so  much  of  the  issues 
as  related  to  the  first  count,  and  for  wages  for  the 
last  six  years  in  respect  of  those  parts  of  the  issues 
which  related  to  the  second  count.  Ib. 

An  accountant,  employed  by  the  assignees  of 
the  bankrupt,  sent  to  the  defendant  an  unsigned 
statement  of  the  account  between  the  bankrupt  and 
the  defendant,  testator,  in  which  he  stated  a 
balance  in  favour  of  the  testator: — Held,  that  this 
was  not  a  sufficient  acknowledgment  of  a  debt  to 
take  the  case  out  of  the  Statute  of  Limitations,  as 
against  the  assignees.  Pott  v.  Cleg,  16  M.  &  W. 
321;  11  Jur.  289;  16  Law  J.,  Exch.,  210. 

An  admission  by  a  bankrupt  in  his  balance-sheet 
will  not  take  a  debt  out  of  the  Statute  of  Limita- 
tions as  against  his  assignees.  Ib. 

An  admission  in  an  unsigned  letter  sent  by  order 
of  the  assignees  of  a  bankrupt  will  not  take  a  debt 
out  of  the  Statute  of  Limitations.  Ib. 

In  an  action  for  money  lent,  the  defendant 
pleaded  the  Statute  of  Limitations,  and  at  the  trial 
the  plaintiff  proved  the  transmission  of  the  money 
to  the  defendant,  and  the  payment  by  him  of  a 
half-yearly  sum  for  interest  up  to  a  certain  time, 
and  produced  an  answer  to  a  bill  in  Chancery,  in 
which  the  defendant  admitted  having  paid  the 
same  half-yearly  sum  within  six  years,  but  asserted 
that  it  was  paid  by  way  of  annuity,  and  not  of  in- 
terest. Assuming  that  an  acknowledgment  of  a 
payment  must  be  in  writing,  and  signed,  under 
the  9  Geo.  4,  c.  14,  s.  1,  in  order  to  bar  the  opera- 
tion of  the  Statute  of  Limitations  : — Held,  that  the 
evidence  for  the  plaintiff  was  sufficient  to  go  to 
the  jury  ;  that  the  construction  of  the  admission  in 
the  answer  was  for  the  Court ;  and  that  the  whole  of 
it  should  have  been  left  to  the  jury,  but  that  they 
might  believe  the  fact  of  the  payments  having 
been  made  half-yearly,  but  reject  the  residue,  and 
infer  from  the  other  evidence  that  the  payments 
were  really  made  in  respect  of  interest.  Baildon 
v.  Walton,  1  Exch.  Rep.  617;  17  L.  J.,  Exch.5  357 
— Exch.  Cham. 

Words  used  at  the  time  of  making  a  payment 
qualify  it,  but  it  is  for  the  jury  to  judge  of  the 
truth  of  a  statement  accompanying  the  admission 
of  a  previous  payment.  Ib. 

Parties  Abroad.] — Declaration  in  assumpsit.  re- 
citing a  writ  issued  on  the  28th  of  November, 
1843,  charged,  that  heretofore,  to  wit,  on  the  29th 
day  of  December,  A.  D.  1830,  defendant  contracted 
that  he  would,  within  twelve  months  from  a  cer- 
tain day,  to  wit,  the  day  and  year  aforesaid,  sup- 
ply plaintiff  with  certain  articles.  Breach,  that 
defendant  did  not  nor  would,  within  the  twelve 
months  from  the  said  day,  to  wit,  the  day  and  year 
aforesaid,  supply  the  articles.  Plea,  that  the 
cause  of  action  did  not  accrue  within  six  years 
next  before  the  commencement  of  the  suit.  Re- 
plication, that  defendant,  when  the  action  accrued, 
was  beyond  seas,  and  that  the  action  was  com- 
menced within  six  years  of  his  return  after  such 
accruing.  Rejoinder,  that  the  promise  was  made 
by  defendant  jointly  with  W.;  that,  after  the  ac- 
cruing of  the  action,  and  more  than  six  years  be- 
fore the  commencement  of  the  suit,  W.  was  in  the 
kingdom,  and  might  have  been  sued.  On  demur- 
rer to  the  rejoinder  —  Held,  that  the  declaration 
was  substantially  good,  the  averments  showing 
that  twelve  months  had  elapsed  before  the  action, 
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and  further,  that  the  plea  might  be  resorted  to,  as 
showing  that  the  twelve  months  had  elapsed  ;  that 
the  rejoinder  was  no  answer  to  the  replication,  for 
that  under  stat.  4  Ann.  c.  16,  s.  19,  if  a  right  of  ac- 
tion accrue  against  several  persons,  one  of  whom  is 
beyond  seas,  the  Statute  of  Limitations  does  not  run 
till  his  return,  though  the  others  have  never  been 
absent  from  the  kingdom.  Fannin  v.  Anderson, 
1  Q.  B.  811. 

By  particular  Statutes.] — By  a  railway  act  it  is 
provided,  that  no  action  shall  be  brought  against 
any  person  for  anything  done,  or  omitted  to  be 
done,  in  pursuance  of  the  act,  unless  such  action 
shall  be  commenced  within  six  months  next  after 
the  act  committed,  or  in  case  there  shall  be  a  con- 
tinuation of  the  damage,  then  within  six  months 
next  after  the  committing  such  damages  shall  have 
ceased.  By  a  subsequent  act  the  company  are 
authorized  to  alter  the  course  of  a  canal,  provided 
that,  if,  in  the  execution  of  the  works,  the  canal 
shall  be  obstructed,  the  railway  company  shall 
pay  to  the  proprietors  of  the  canal  101.  an  hour  as 
liquidated  damages  during  the  continuance  of  the 
obstruction,  and  in  default  of  payment  of  such 
sum  on  demand,  the  proprietors  may  recover  the 
same  in  an  action  of  debt.  The  railway  company 
in  the  execution  of  their  works  obstructed  the 
canal  in  1840,  and  June,  1841.  In  May,  1842,  the 
proprietors  of  the  canal  made  a  demand  on  the 
railway  company  for  the  penalties  for  the  two  ob- 
structions, the  last  of  which  they  described  in 
their  demand  as  having  ceased  on  the  llth  of 
June,  1841.  In  June,  1842,  they  brought  an  ac- 
tion forthe  said  penalties: — Held,  that  the  action 
•was  not  brought  in  time,  as  the  limitation  of  six 
months  for  bringing  the  action  began  to  run  from 
the  ceasing  of  the  obstruction,  and  not  from  the 
demand  and  non-payment  of  the  penalties.  Ken- 
net  and  Avon  Canal  Company  v.  Great  Western 
Railway  Company,  4  Railw.  Cas.  90,  Q.  B. 

A  railway  company  was  empowered  by  statute 
to  divert  a  canal;  and  it  was  enacted  that,  if  by 
any  accident  or  in  the  execution  of  any  works 
authorized  by  the  act  (otherwise  than  from  the 
neglect  or  mismanagement  of  the  canal  company), 
or  by  reason  of  the  bad  state  of  repair  of  the  rail- 
way company's  works,  the  canal  should  be  so 
obstructed  that  boats  could  not  pass,  the  railway 
company  should  pay  the  canal  company,  by  way 
of  ascertained  damages,  10/.  at  least  for  every 
hour  during  which  the  obstruction  should  con- 
tinue ;  and  if  it  should  continue  beyond  seventy- 
two  consecutive  hours,  or  should  have  been  occa- 
sioned by  any  wilful  act  of  the  railway  company, 
then  at  20Z.  per  hour  at  least  by  way  of  ascertain- 
ed damages;  and  that,  in  default  of  payment,  on 
demand  made  on  the  railway  company's  treasurer, 
the  canal  company  might  recover  the  sum  by  ac- 
tion of  debt  or  on  the  case  ;  but  this  clause  was 
not  to  prevent  their  recovering  special  damage  in 
respect  of  injuries  by  machines  or  engines  on  the 
railway,  or  of  the  acts  or  defaults  of  the  railway 
company,  in  respect  of  which  the  lowest  amount 
of  liquidated  damages  was  uncertain,  as  aforesaid, 
though  the  special  damage  might  exceed  the  liqui- 
dated .hinges;  but  if  such  liquidated  damages 

lould  have  been  paid,  and  any  action  for  special 
lamage  should  be  brought,  credit  was  to  be  given 

erem  for  such  payment.     It  was  also  enacted, 

it  no  action  should  be  brought  for  anything  done 

omitted  to  be  done  in  pursuance  of  this  act,  or 

the  execution  of  the  powers  or  authorities  given 

ithout  twenty  days'  notice,  nor  unless  the 

should   be   brought   within    six    calendar 


months  next  after  the  act  committed,  or  in  case 
there  should  be  a  continuation  of  damage,  then 
within  six  calendar  mouths  next  after  the  doing 
such  damage  should  have  ceased: — Held,  that  an 
action  of  debt  for  liquidated  damages  incurred  by 
obstructing  the  canal  was  an  action  for  something 
done  in  pursuance  of  the  act,  and  that  the  limita- 
tion clause  applied.  Kennet  and  Avon  Canal 
Navigation  v.  Great  Western  Railway  Company, 
1  Q.  B.  824. 

The  declaration,  stating  that  the  canal  by  means 
of  the  defendants'  works  became  obstructed  on  a 
certain  day,  and  continued  so  obstructed  for  nine- 
ty-nine hours  next  following,  and  that  defendants 
refused  payment  when  demanded  : — Held,  that  the 
time  of  limitation  ran  from  the  last  obstruction, 
and  not  from  the  demand  of  payment.  Ib. 

Process  to  save  the  Statute.] — The  Court  allowed 
plaintiff'  to  amend  an  alias  and  pluries  writ  of 
summons,  by  inserting  thereon  the  date  of  the  first 
writ  of  summons,  and  the  return,  in  order  to  save 
the  Statute  of  Limitations.  Culverwell  v.  Nugee, 
15  Law  J.,N.  S.,  Exch.,  308. 

Though  the  statute  2  &  3  Will.  4,  c.  39,  s.  10, 
does  not  in  terms  require  that  writs  issued  and 
continued  for  the  purpose  of  preventing  the  opera- 
tion of  the  Statute  of  Limitations  should  be  "filed," 
yet  it  being  necessary  that  such  writs  should  be 
brought  to  the  officer  of  the  Court  when  returned, 
in  order,  in  each  instance,  to  warrant  the  issuing 
of  a  continuing  writ,  the  filing  must  be  taken  to 
be  a  necessary  part  of  the  returning  and  entering 
of  record  required  by  the  act.  Hunter  v.  Cald- 
well,  16  Law  J.,  Q.  B.,  274;  11  Jur.  770. 

Where,  in  an  action  against  an  attorney  for  ne- 
gligence, the  declaration  alleged  that  the  defend- 
ant "did  not  duly  file  the  writs  with  the  proper 
officer  according  to  the  practice  of  the  Court, 
whereby  the  plaintiff's  demand  was  barred  by  the 
Statute  of  Limitations  ;"  and  it  was  proved  at  the 
trial,  that,  after  the  writs  were  brought  to  the 
office,  it  is  the  practice  of  the  officer  to  file  them, 
but  in  certain  instances  in  this  case  the  writs  were 
not  filed  within  one  month  after  their  expiration  : 
— Held,  that  the  judge  properly  directed  the  jury 
that  the  filing  might  have  the  sense  of  bringing  to 
the  office,  and  in  that  sense  was  included  under 
the  word  "returning,"  and  was  therefore  a  part 
of  the  atorney's  duty.  Ib. 

Held,  secondly,  that  the  question  of  negligence 
in  not  complying  with  the  statute  was  a  question 
for  the  jury.  Ib. 

Held,  thirdly,  that  there  was  no  ground  for  ar- 
resting the  judgment,  as  the  declaration  after  ver- 
dict must  be  taken  as  showing  a  duty  the  breach 
of  which  was  actionable.  Ib. 

The  Court  will  amend  alias  and  pluries  writs  of 
summons  by  indorsing  thereon  the  day  of  the  date 
of  the  first  writ  of  summons,  and  of  the  return 
thereto,  in  order  to  save  the  Statute  of  Limitations, 
notwithstanding  the  2  Will.  4,  c.  39,  s.  10.  Cul- 
verwell  v.  Nugee,  15  M.  &  W.  559;  4  Dowl.  & 
L.  30. 

Where  a  writ,  issued  within  six  years  after  the 
cause  of  action  accrued,  has  not  been  duly  con- 
tinued pursuant  to  the  2  Will.  4,  c.  39,  s.  10,  the 
defendant  is  not  bound  to  plead  such  non-contin- 
uance specially,  but  may  take  advantage  of  it 
under  the  general  plea,  that  the  cause  of  action 
did  not  accrue  within  six  years  next  before  the 
commencement  of  the  suit;  for  this  purpose  the 
last  writ  which  is  served  is  the  commencement  of 
the  suit.  Pratt  v.  Hawkins,  15  M.  &  W.  399. 
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Sect.  10  of  stat.  2  fit  3  Will.  4,  c.  39,  provides, 
that  no  first  writ  shall  be  available  to  prevent  the 
operation  of  the  statute  limiting  the  time  for  com- 
mencing the  action,  unless  it  and  every  writ  (if 
any)  issued  in  continuation  of  a  preceding  writ 
shall  be  returned  non  est  inventus,  and  entered  of 
record  within  one  calendar  month  next  after  the 
expiration  thereof,  and  unless  every  writ  issued  in 
continuation  of  a  preceding  writ  shall  be  issued 
within  one  such  calendar  month  after  the  expira- 
tion of  the  preceding  writ,  and  shall  contain  a 
memorandum  specifying  the  day  of  the  date  of  the 
first  writ,  and  [such]  return  to  be  made  in  bailable 
process  by  the  sheriff  or  other  officer  to  whom  the 
writ  shall  be  directed,  or  his  successor  in  office, 
and  in  process  not  bailable  by  the  plaintiff  or  his 
attorney  suing  out  the  same.  Declaration  stated 
that  plaintiff  had  retained  defendant  as  an  attorney 
to  prosecute  and  conduct  an  action  in  the  Court  of 
Queen's  Bench  for  the  recovery  of  a  debt,  and  it 
became  the  duty  of  defendant,  as  such  attorney, 
to  use  due  care  and  diligence  in  prosecuting  and 
conducting  the  action.  Breach,  that  defendant 
did  not  use  due  care  and  diligence;  but,  on  the 
contrary  thereof,  prosecuted  and  conducted  the 
action  in  a  careless  and  unskilful  manner,  in  this, 
to  wit,  that  defendant,  having  sued  out  certain 
writs  for  the  purpose  of  preventing  the  said  action 
from  being  barred,  "  did  not  duly  file  the  said 
writs  with  the  proper  officer  of  the  said  court,  ac- 
cording to  the  necessary  and  accustomed  practice 
of  the  said  Court:" — Held,  after  verdict,  and  after 
judgment  for  plaintiff  in  the  Court  of  Queen's 
Bench,  that  the  word  "  filing15  might  be  under- 
stood of  bringing  the  writ  into  the  office  for  the 
purpose  of  its  being  entered  on  the  record;  and 
that  the  duty  of  defendant  was  properly  laid,  and 
the  breach  of  that  duty  properly  assigned  in  the 
declaration.  Hunter  v.  Caldwell,  10  Q.  B.  69  ;  12 
Jur.  285— Exch.  Cham. 

In  order  to  save  the  statute,  the  Court  amended 
a  writ  of  summons,  by  describing  the  plaintiffs  as 
assignees  of  a  bankrupt,  and  the  defendants  as  the 
registered  officers  of  a  banking  co-partnership. 
Christie  v.  Bell,  4  Dowl.  &  L.  690 ;  16  M.  &  W. 
669. 

Where,  in  an  action  against  A.  and  B.,  as  exe- 
cutors of  C.,  the  plaintiff,  after  declaration  and 
plea,  discovered  that  C.'s  widow  was  co-executrix 
with  A.  and  B.,  and  the  statute  had  become  a  bar 
since  the  commencement  of  the  suit,  the  Court  re- 
fused to  allow  the  writ  of  summons  to  be  amended 
by  adding  the  name  of  the  co-executrix  as  a  de- 
fendant, considering  that  such  amendment  would 
not  have  been  made  before  the  Uniformity  of  Pro- 
cess Act.  Goodcfiild  v.  Leadham,  1  Exch.  Rep. 
707;  12  Jur.  83  ;  17  L.  J.,  Exch.,  90. 

Quaere,  if  the  application  to  amend  had  been 
made  before  declaration  or  plea.  Ib. 

The  plaintiff  applied  for  a  rule  to  alter  the  date 
in  the  first  and  alias  writ  of  summons  from  the 
day  on  which  they  were  respectively  issued  to  a 
later  date,  in  order  that  a  pluries  writ  might  issue 
within  a  month  after  the  date  of  the  alias  as 
amended,  for  the  purpose  of  saving  the  statute  : — 
Held,  that  the  Court  will  not  authorize  any  altera- 
tion in  the  date  of  a  writ  of  summons,  though 
without  such  alteration  the  statute  will  be  a  bar  to 
the  action.  Campbell  v.  Smart,  17  L.  J.,  C.  P.,  63. 

The  Uniformity  of  Process  Act,  2  Will.  4,  c.  39, 
having  put  all  actions  on  the  same  footing,  and 
made  the  issuing  of  the  writ  of  summons  the  com- 
mencement of  the  suit,  the  plea  of  the  Statute  of 


Limitations  ought  to  be  in  the  same  form  ;  and,  if 
plaintiff  replies  that  the  cause  did  accrue  within 
the  limited  time,  he  must  show  by  a  proper  record 
all  the  formalities  required  by  the  10th  section  to 
have  been  complied  with,  just  as  he  must  have 
done  before  the  statute  where  there  was  a  plea 
that  the  cause  of  action  did  not  accrue  within  six 
years  before  the  commencement  of  the  suit.  Higgs 
v." Mortimer,  1  Exch.  Rep.  711  ;  12  Jur.  249. 

To  a  declaration  in  covenant,  which  commenced 
by  stating  that  the  defendant  was  summoned  to 
answer  the  plaintiff  and  R.,  since  deceased,  by 
virtue  of  a  writ  issued  on  the  21st  March,  1843, 
the  defendant  pleaded,  in  bar  of  the  further  main- 
tenance of  the  action,  special  pleas  of  the  Statute 
of  Limitations,  alleging  that  the  first  writ  with 
which  the  defendant  was  served  was  a  writ  of 
pluries  summons,  dated  21st  October,  1846  ;  and 
that  such  writ  was  not  issued  within  one  calendar 
month  next  after  the  expiration  of  any  preceding 
writ  of  summons  ;  and  that  the  cause  of  action  did 
not  accrue  within  twenty  years  next  before  the 
date  and  issuing  of  the  said  pluries  writ  of  sum- 
mons: — Held  bad,  on  special  demurrer;  first,  a8 
an  argumentative  denial  that  the  cause  of  action 
accrued  more  than  twenty  years  before  the  com- 
mencement of  the  suit;  secondly,  as  not  being 
properly  pleaded  in  bar  of  the  further  maintenance 
of  the  action.  76. 

Application  of  the  Statute  to  Equitable  Claims.]  — 
F.  was  indebted  to  C.  in  800Z.,  to  secure  which, 
in  1814,  he  granted  to  C.  an  annuity  or  rent  of 
100^.,  to  be  issuing  out  of  the  lands  of  Dovegrove 
(held  by  F.  under  a  lease  from  C.);  habendum, 
until  thereby  the  8001.  and  interest  was  paid  :  and 
F.  covenanted  to  pay  the  annuity.  In  1815  C. 
assigned  the  sum  of  798/.  (being  the  money  then 
due  on  foot  of  the  8001.),  and  the  annuity,  to  H., 
and  covenanted  that  the  annuity  should  be  regu- 
larly paid  :  and,  being  entitled  to  a  sum  of  2000Z. 
charged  on  lands  of  which  he  was  himself  tenant 
for  life,  he,  as  a  further  security,  assigned  8001. , 
part  of  the  2000Z.,  to  a  trustee,  upon  trust,  in  case 
the  annuity  should  be  unpaid  for  forty-one  days, 
then,  from  time  to  time,  to  call  in  and  receive 
such  parts  of  the  2000/.  as  should  be  sufficient  to 
satisfy  the  arrears,  and  apply  the  same  in  payment 
thereof;  and,  after  payment  thereof,  in  trust  for 
C.  In  1816,  the  annuity  was  unpaid  for  more  than 
forty-one  days  ;  but  payments  were  made  on  foot 
of  it  up  to  October,  1821.  In  1820  C.  evicted  the 
lands  of  Dovegrove,  for  non-payment  of  rent,  and 
died  in  1824.  Under  a  decree  to  take  an  account 
of  incumbrances  affecting  the  lands  charged  with 
the  2000/..  made  in  a  suit  instituted  in  1839,  the 
Master  reported  that  the  principal  money,  which, 
in  October,  1S21,  was  due  on  foot  of  the  79S/., 
and  to  secure  which  the  800/.  had  been  assigned, 
was  still  due;  and  that  the  residue  of  the  20007. , 
after  payment  of  that  sum,  was  due  to  the  personal 
representatives  of  C.  Upon  an  exception  taken  by 
the  personal  representative  of  C. — Held,  that  the 
demand  of  H.  was  not  barred  by  the  3  &  4  Will.  4, 
c.  27,  s.  40.  The  trust  created  by  the  deed  of 
1815  is  a  continuing  trust,  not  to  be  executed  once 
for  all ;  and  a  present  right  to  receive  the  8001., 
within  the  meaning  of  the  3  &  4  Will.  4,  c.  27, 
s.  40,  did  not  accrue  upon  the  non-payment  of 
the  annuity  for  forty-one  days.  Heenan  v.  Berry, 
2  Jones  &  Lat.  303. 

A  person  entitled  to  a  sum  of  money  charged 
upon  land,  assigned  it  to  trustees,  in  trust,  to  se- 
cure the  payment  of  a  debt,  and  after  payment 
thereof  in  trust  for  himself.  He  cannot,  as  against 
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his  creditor,  insist  that  the  trust  is  barred  by  the 
Statute  of  Limitations.     Ib. 

In  1804  F.  instituted  a  suit  in  equity  to  recover 
damages  for  breach  of  covenant  out  of  the  real  and 
personal  estate  of  B.,  the  covenantor,  and  obtained 
a  decree  in  1820,  directing  a  reference,  or  an 
issue,  to  ascertain  the  amount  of  the  damages  : 
but  instead  of  prosecuting  the  decree,  F.  brought 
an  action  on  the  covenant,  and  in  1822  obtained 
judgment  therein.  Shortly  afterwards  F.  died.  In 
1841  administration  of  his  effects  was  obtained  ; 
and  in  the  same  year  his  personal  representative 
filed  a  bill  of  reviver;  but,  without  obtaining  an 
order  to  revive,  he  in  the  same  year  filed  a  charge 
on  foot  of  his  demand,  under  an  order  of  reference 
of  1S41,  made  in  another  cause,  instituted  in  1796, 
to  carry  the  trusts  of  the  will  of  B.  into  execution, 
in  which  cause  a  sum  of  money  had  been  im- 
pounded to  meet,  amongst  others,  the  claim  of  F.: 
the  reference  being  to  ascertain  what  were  the 
charges  affecting  that  fund, — Held,  that  the  case 
was  not  within  the  3  &  4  Will.  4,  c.  27,  and  that 
the  demand  of  B.  was  not  barred.  Bermingham  v. 
Burke,  2  Jones  &  Lat.  699. 

Bill  by  one  creditor  against  the  representatives 
of  the  debtor,  and  the  decree  thereon,  both  of 
which  referred  to  an  alleged  claim  upon  a  judg- 
ment by  B.,  (who  was  made  a  party  for  the  purpose 
of  obtaining  discovery),  the  decree  not  treating  B. 
as  a  creditor,  and  B.  not  having  gone  in  to  prove 
his  debt,  the  bill  not  being  by  one  creditor  on 
behalf  of  himself,  and  all  other  the  creditors,  &c.: — 
Held,  not  such  a  proceeding  as  prevented  the 
above  statute  barring  B.'s  judgment.  Watson  v. 
Birch,  11  Jur.  198;  16  Law  J.,  Chanc.,  188— V. 
C.E. 

A  bill  filed  within  time  will  take  the  case  out  of 
the  operation  of  the  Statute  of  Limitations,  as 
against  the  parties  to  it,  though  they  have  not  been 
served  with  subpoena  within  the  time.  Purcell  v. 
Blennerhassett,  3  J.  &  L.  24. 

A.  and  B.,  having  for  many  years  been  partners 
in  business  as  solicitors,  dissolved  their  partner- 
ship in  1834,  and  the  business  continued  to  be  car- 
ried on  by  A.  alone  until  1841,  when  he  became 
bankrupt ;  and  it  was  then  discovered  that  a  sum 
of  money  which  had  been  paid  by  a  client  into  the 
•oint  account  of  the  firm  at  their  bankers  in  1829, 
for  the  purpose  of  investment,  and  which  A.  had 
shortly  afterwards  represented  to  have  been  in- 
vested accordingly,  and  on  which  he  had  regu- 
larly paid  interest  on  that  footing,  had,  instead" of 
being  invested,  been  appropriated  by  him  to  his 
own  use.  Upon  a  bill  filed  by  the  client  against 
B.  to  make  him  liable  for  the  money,— Held,  that 
in  equity  the  effect  of  the  misrepresentation,  so 
far  as  regarded  the  Statute  of  Limitations,  was  the 
same  as  if  it  had  been  made  on  the  day  the  fraud 
was  discovered,  notwithstanding  the  partnership 
had  been  dissolved  more  than  six  vears  before 
Blair  v.  Bromley,  2  Ph.  354;  11  Jur.  617; 


Cbanc.,  495. 


16L.J., 


A.,  seised  in  fee,  by  registered  deed  conveyed 

Is  to  a  trustee,  upon  trust  to  sell  and  pay  debts 

and  incumbrances,    and   the   residue   to    himself. 

Subsequently,  A.,  in  1782,  for  valuable  considera- 

>n,  by  registered  deed  demised  the  lands  to  B., 

o  did  not  appear  to  have  had  notice  of  the  trust- 

d),  for  lives,  renewable  for  ever,  subject  to   a 

aso  thereof  then  subsisting.     The  rent  reserved 

is  equal  in  amount  to  the  rent  payable  under  the 

lease.     In  1789,  the  lands  were  sold  to  N.  un- 

•e  in  an  administration  suit  instituted  be- 

'88,  by  a  judgment-creditor   of  a    former 


owner  of  them,  against  A.  and  his  trustee,  who 
joined  in  conveying  the  lands  to  N.  It  was  not 
shown  that  A.  had  been  served  with  subpoena  in 
that  suit  before  the  making  of  the  lease  of  1782, 
and  he  did  not  appear  in  it  until  afterwards.  N. 
had  not  notice  of  the  lease  of  1772  when  he  pur- 
chased. The  purchase-money  was  applied  inpay- 
ment of  incumbrances  created  prior  to  1782.  The 
last  life  in  the  lease  of  1782  died  in  1835,  and  the 
sub-lease  determined  in  1839;  and  shortly  after- 
wards a  claim  for  a  renewal  of  the  lease  of  1782 
was  for  the  first  time  made  by  the  heir-at-law  of 
B.: — Held,  that  N.,  having,  without  notice  of  the 
plaintiff's  equity,  acquired  the  prior  legal  estate 
from  the  trustee  of  A.,  and  the  entire  equitable  in- 
terest by  the  application  of  his  purchase-money  in 
payment  of  prior  incumbrances,  was  not  bound  to 
renew  the  lease  of  1782  ;  and  also  that  the  laches 
of  the  parties  deriving  under  the  lease  in  claiming 
a  renewal,  or  obtaining  a  recognition  of  their  title, 
was,  under  the  circumstances,  a  bar  to  their  suit. 
Drew  v.  Norbury  (Earl  of),  3  J.  &  L.  267. 

From  1782  to  1839  the  persons  claiming  under 
the  sub-lease  paid  their  rent  directly  to  the  head 
landlord.  The  persons  claiming  under  the  lease 
of  1782  neither  received  nor  paid  any  rent,  nor 
was  their  title  acknowledged  by  the  head  landlord, 
save  that  in  1833  they  were  served  by  him  with  an 
ejectment  for  non-payment  of  rent.  Qusre,  was 
their  title  barred  by  the  Statute  of  Limitations  ?  Ib. 

In  1772,  a  husband  and  wife  mortgaged  their 
respective  estates  for  securing  a  debt  of  the  hus- 
band. The  husband  died  in  1776,  and  in  1782  the 
produce  of  his  estate  was  brought  into  court,  and 
accumulated.  The  wife  died  in  1805,  and  in  1832 
the  husband's  mortgage-creditor,  neglecting  to  pro- 
secute his  claim  against  the  husband's  assets,  ob- 
tained payment  out  of  the  produce  of  the  wife's 
estate.  In  1840,  the  heir  of  the  husband  petition- 
ed for  payment  out  of  court  of  the  accumulated 
fund  arising  from  the  husband's  estate,  and  a  re- 
ference was  made  to  ascertain  the  incumbrances 
thereon.  An  unpaid  judgment-creditor  of  the  wife 
carried  in  a  claim,  which  having  been  disallowed, 
as  founded  on  a  mere  equity,  he,  in  1841,  filed  a  bill 
against  the  heir  of  the  husband  and  the  represen- 
tative of  the  wife,  to  establish  his  claim  against  the 
fund  : — Held,  that  the  plaintiff's  claim  was  not 
barred  by  the  Statute  of  Limitations.  Lancaster  v. 
Evors,  10  Beav.  154;  16  L.  J.,  Chanc.,  8. 

The  40th  section  of  the  Statute  of  Limitations 
(3  &  4  Will.  4,  c.  27)  applies  to  a  case  in  which  a 
judgment  is  sought  to  be  enforced  against  the  per- 
sonal estate,  as  well  as  to  a  case  in  which  it  is 
sought  to  be  enforced  against  the  land  of  the  debtor. 
Watson  v.  Birch,  15  Sim.  523;  11  Jur.  198;  16  L. 
J.,  Chanc.,  188. 

A.,  a  creditor  of  a  person  deceased,  filed  a  bill 
on  behalf  of  himself  alone  against  B.,  the  personal 
representative  of  the  debtor,  and  C.,  who  had  in 
his  possession  certain  papers  belonging  to  the 
debtor,  on  which  he  claimed  a  lien  for  a  debt 
alleged  to  be  due  to  him  from  the  deceased.  The 
bill  prayed  for  the  usual  accounts  of  the  deceased's 
estate,  and  that  it  might  be  applied  in  a  due  course 
of  administration  ;  that  A.  might  have  access  to 
the  papers;  and  that  the  amount  of  C.'s  lien,  if 
any,  might  be  ascertained  and  paid.  The  decree 
in  the  cause  directed  an  account  to  be  taken  of 
A.'s  debt,  and  the  amount  to  be  paid  out  of  a  fund 
in  court;  and,  if  the  fund  should  be  more  than 
sufficient  for  that  purpose,  that  what  should  be 
found  due  to  the  other  incumbrancers  should  be 
paid  to  them  :  but  it  did  not  direct  any  account  to 
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be  taken  of  those  incumbrances:  and,  according- 
ly, the  Master  took  an  account  of  A.'s  debt  only. 
After  it  had  been  paid,  C.  presented  a  petition  in 
the  suit,  praying  for  an  account  of  what  was  due 
to  him,  and  for  payment  of  it  out  of  the  remainder 
of  the  fund.  The  order  made  on  that  petition 
directed  the  Master  to  inquire  and  state  who  were 
the  incumbrancers,  other  than  A.  referred  to  by 
the  decree  : — Held,  that  neither  the  institution  of 
the  suit,  nor  any  of  the  proceedings  in  it,  pre- 
vented the  Statute  of  Limitations  from  running 
against  C.'s  claim.  Ib. 

In  1823,  Sir  G.  P.  T.  was  indebted  on  promis- 
sory notes  to  J.  H.  R.  In  the  same  year  the  debtor 
was  declared  lunatic,  and  in  1825  the  creditor 
brought  an  action  for  his  -demand,  and  the  com- 
mittee of  the  debtor  in  the  same  year  filed  a  bill 
to  restrain  the  action;  and  in  that  suit  an  order 
was  made,  with  the  consent  of  the  creditor,  re- 
straining him  from  so  doing,  or  from  any  other 
proceedings  at  law  for  enforcing  his  claim  against 
the  debtor,  but  liberty  was  given  him  to  go  in  be- 
fore the  Master  in  the  matter  of  the  lunacy.  He 
went  in,  and  the  Master,  in  182S,  reported,  that 
his  claim  ought  to  be  further  considered,  and 
ultimately  the  claim  was  disallowed.  The  com- 
mission was  never  superseded,  but  the  debtor  made 
his  will  in  1841,  directing  the  payment  of  his  debts 
out  of  his  personal  estate  and  rents  of  real  estates, 
and  died  in  1843.  The  creditor  in  1844  filed  a 
bill  for  the  administration  of  the  estate  against  the 
trustees  of  the  will : — Held,  that  what  had  taken 
place  in  the  Master's  office  did  not  exclude  the 
operation  of  the  Statute  of  Limitations ;  and  the 
bill  was  dismissed,  with  costs.  Rocke  v.  Cooke, 
12  Jur.  5 ;  17  L.  J.,  Chanc.,  93— V.  C.  B. 

Where  a  legacy  is  charged  upon  real  estate,  and 
the  devisees  in  trust  are  empowered  to  raise  the 
same  by  sale  of  a  part  of  the  real  estate,  the  42d 
section  of  the  above  statute  does  not  apply,  so  as 
to  prevent  the  recovery  of  more  than  six  years' 
arrears  of  interest.  Gough  v.  Bult,  12  Jur.  859 ; 
17  L.  J.,  Chanc.,  486— V.  C.  E. 

The  42d  section  of  the  3  &  4  Will.  4,  c.  27,  does 
not  apply  to  arrears  of  a  mere  personal  annuity. 
Roch  v.  Callen,  12  Jur.  112;  17  L.  J.,  Chanc.,  144 
—V.  C.  W. 

Pleading.] — Where  the  Statute  of  Limitations 
is  not  set  up  by  plea,  demurrer,  or  answer,  it  can- 
not be  made  use  of  at  the  hearing.  Roch  v.  Callen, 
12  Jur.  112;  17  L.  J.,  Chanc.,  144— V.  C.  W. 


LIQUIDATED  DAMAGES— See  PENALTY. 

LIS  PENDENS. 

Semble,  that,  upon  filing  a  bill  in  equity,  there  is 
a  lis  pendens  before  service  of  subpcena;  and  that 
a  general  administration  suit  is  a  lis  pendens  quoad 
lands  afterwards  sold  under  the  decree  in  it. 
Drew  v.  Norbury  (Earl  of),  3  J.  &  L.  267. 

A  suit  by  a  judgment-creditor,  for  an  account  of 
the  real  and  personal  estate  of  his  debtor,  and 
payment  of  his  debts,  is  a  sufficient  lis  pendens  to 
affect  an  incumbrancer  on  the  life-estate  of  a  de- 
faulting executor  in  lands,  the  fee  of  which  was 
subject  to  the  judgment,  with  notice  of  an  equity 
to  have  the  life-estate  applied  to  answer  the  de- 
fault of  the  executor.  Jennings  v.  Bond,  2  Jones 
&  Lat.  720. 

Where  the  question  is  not  between  a  registered 
and  an  unregistered  deed,  notice  by  lis  pendens 


is  not  affected  by  the  registration  of  the  title-deed 
of  the  person  sought  to  be  affected  thereby.     Ib. 

The  7  &  8  Viet.  c.  93,  s.  10,  which  requires  that 
a  lis  pendens  shall  be  registered  to  affect  a  pur- 
chaser, does  not  apply  to  a  purchase  made  before 
the  passing  of  the  act.  Ib. 

LONDON. 

I.  BROKER. — See  PRINCIPAL  AND  AGENT. 
II.  COURTS. — See  INFERIOR  COURT. 

III.  CUSTOMS. — See  CUSTOMS. 

IV.  FOREIGN   ATTACHMENT. — See  CUSTOMS,  IN- 

FERIOR COURT. 

LORDS,  HOUSE  OF. 

Practice  —  Appeal  —  Interdict.]  — An  interdict, 
though  in  form  ad  interim  only,  must  be  treated 
as  a  final  judgment,  and  may  be  the  subject  of  ap- 
peal to  the  House  of  Lords.  Fleming  v.  Newton, 
1  H.  L.  Ca.  363. 

LOTTERY. 

In  an  action  for  money  had  and  received,  defend- 
ant pleaded,  that,  a  horse-race  being  about  to  be 
run,  plaintiff  and  one  hundred  and  fifty-four  other 
persons  subscribed  II.  a-piece,  which  was  deposited 
with  defendant,  on  the  terms  that  the  name  of 
each  subscriber  should  be  written  on  a  card,  and 
the  name  of  each  of  the  horses  written  on  another, 
and  then  the  two  sets  of  cards  placed  respectively 
in  a  box,  and  the  cards  should  be  drawn  by  chance 
from  each  of  the  boxes,  and  the  person  whose 
name  should  be  drawn  next  after  the  name  of  the 
winning  horse,  should  be  entitled  to  receive  100/. 
from  the  entire  fund : — Held  an  illegal  lottery 
within  10  Will.  3,  c.  17,  and  42  Geo.  3,  c.  119. 
Allport  v.  Nutt,  3  Dowl.  &  L.  233  ;  1  C.  B.  974 : 
S.  P.,  Gatty  v.  Field,  15  Law  J.,  N.  S.,  Q.  B.  408 ; 
10  Jur.  980. 

In  an  action  for  money  had  and  received,  a  plea 
that  the  money  was  the  amount  of  a  prize  in  an 
illegal  lottery  held  by  defendant,  and  that  he  paid 
over  the  amount  to  J.  S.  whom  he  conceived  to  be 
the  winner,  and  who  was  entitled  to  receive  and 
retain  the  money,  is  bad  for  duplicity.  Homes  v. 
Lock,  1  C.  B.  524. 

LUNATIC. 

[The  94-10  Viet.  c.  84,  is  the  last  act  for  amend- 
ing the  law  concerning  Lunatic  Asylums,  and  the 
care  of  Pauper  Lunatics  in  England.] 

Orders  for  Confinement.] — The  clergyman  of  a 
parish  in  which  a  lunatic  is  living,  who  has  had 
opportunities  of  observing  his  conduct,  is  compe- 
tent to  issue  an  order  under  the  8  &  9  Viet.  c.  100, 
s.  45,  for  his  admission  into  an  asylum  and  deten- 
tion there.  In  re  Shuttleworth,  2  New  Sess.  Cas. 
470. 

In  such  an  order,  it  is  not  imperative  that  all  the 
particulars  enumerated  in  the  appendix,  schedule 
(B),  to  the  form  of  the  order  for  receiving  a  lunatic 
into  an  asylum,  should  be  set  out,  if  the  act  is 
substantially  complied  with.  Ib. 

The  form  of  a  medical  certificate  given  in  sche- 
dule (C)  is  directory  only,  and  an  equivalent  will 
suffice.  Ib. 

A  general  statement  in  a  certificate  that  a  lunatic 
"  labours  under  delusions  of  various  kinds,  and 
is  dirty  and  indecent  in  the  extreme,"  is  a  suffi- 
cient statement,  within  the  meaning  of  section  16, 
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common  law,_  making  parties  liable  to  indictment 
for  misdemeanor  who  did  not  comply  with  the  pro- 
visions of  the  statute.  Ib. 

[10  Sf  11  Viet.  c.  43,  amends  the  laws  for  the  re- 
gulation of  Lunatic  Asylums  for  Counties  and  Bo- 
roughs in  England.] 

Act  of  Bankruptcy  by.]—  Semble,  that  a  lunatic 
cannot  commit  an  act  of  bankruptcy  by  omitting- 
to  pay  or  give  security.  Ex  parte  Stamp,  1  De 
Gex,  345. 

Deed  executed  by.] — A  deed  was  executed  by  a 
person  who  at  the  time  was  insane  upon  particu- 
lar subjects.  Quaere,  whether  the  jury,  being  sat- 
isfied of  the  existence  of  the  morbid  feeling  at  the 
time  of  the  execution  of  the  deed,  though  not  then 
called  into  activity,  are  at  liberty  to  say  that,  as 
the  lunatic  was  reasonable  in  all  other  respects, 
his  deed  was  valid.  Creagh  v.  Blood,  2  Jones  & 
Lat.  509. 

Qusre,  if  a  man  is  partially  insane,  and  that 
partial  insanity  is  never  removed  from  his  mind, 
is  he  capable  of  entering  into  solemn  acts  which 
he  would  not  have  entered  into  if  the  subject  of  his 
delusion  had  been  touched  upon?  Ib. 

The  acts  of  the  parties  to  a  particular  instru- 
ment are  properly  to  be  taken  into  consideration 
of  the  question  whether  it  was  executed  during  a 
lucid  interval.  Ib. 
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of  the  fact  from  which  a  medical  man  forms  his 
opinion  of  existing  insanity ;  so  also  is  his  state- 
ment that  he  forms  his  opinions  "  from  conversa- 
tions" with  the  lunatic,  without  describing  their 
purport.  Ib. 

The  prohibition  in  the  45th  section  of  the  8  &  9 
Viet.  c.  100,  as  to  receiving  insane  persons  into 
licensed  houses  or  hospitals  without  such  medical 
certificate  as  the  act  requires,  is  not  general,  but 
relates  only  to  the  keepers  of  licensed  houses, 
&c.;  and  the  confinement  of  lunatics  in  all  other 
cases  being  left  as  it  was  at  common  law.  Ib. 

A  return  to  a  habeas  corpus,  directing  the 
keeper  of  a  lunatic  asylum  to  bring  up  the  body  of 
R.  F.,  certified  that  the  said  R.  F.  was,  on  a  cer- 
tain day,  received  under  2  &  3  Will.  4,  c.  107,  and 
that,  on  the  day  and  year  aforesaid,  the  keeper 
received  an  order  and  medical  certificates,  in  the 
form  directed  by  that  act,  (setting  them  out).  It 
then  further  certified,  that,  on  the  22d  of  Novem- 
ber, 1845,  an  order  and  two  medical  certificates, 
under  8  &  9  Viet.  c.  100,  (setting  them  out),  were 
delivered  to  the  keeper,  and  concluded,  "  that  the 
said  R.  F.  is  now  detained  under  our  custody,  un- 
der and  by  virtue  of  the  last-mentioned  act  of  Par- 
liament:"—  Held,  that  the  return  was  sufficient 
under  the  2  &  3  Will.  4,  c.  107,  as  it  sufficiently 
appeared  that  the  order  and  certificates  returned, 
were  received  at  the  same  time  with  the  lunatic, 
and  that  they  were  those  under  which  he  was  re- 
ceived. The  8  &9  Viet.  c.  100,  s.  1,  which  repeals 
the  2  &  3  Will.  4,  c.  107,  leaves  orders  made  under 
the  latter  act,  so  far  valid  as  to  amount  to  a  justi- 
fication of  a  detainer  in  an  asylum.  In  re  Fell 
3  Dowl.  &  L.  373;  15  Law  J.,  N.  S.,  M.  C.,  25  — 
B.  C.— Patteson. 


Semble,  the  medical  certificates  required  by 
8  &  9  Viet.  c.  100,  s.  46,  must  state  specific  facts 
upon  which  the  opinion  of  the  insanity  of  the  party 
confined  under  them,  is  founded,  and  a  statement 
that  he  has  a  general  suspicion  of  the  motives  of 
every  person,  and  makes  ungrounded  statements, 
is  not  sufficient.  Ib. 

A  return  to  a  habeas  corpus  directed  to  the 
keeper  of  a  licensed  lunatic  asylum  set  out  the 
order  for  her  admission  in  the  form  given  by  8  &  9 
Viet.  c.  lOOj  s.  45,  schedule  B.,  some  of  the  par- 
ticulars required  to  be  stated  were  stated,  others 
were  left  in  blank,  and  the  reason  given  for  these 
not  being  inserted  was,  "  her  being  constantly 
watched  by  an  attendant  whom  she  feared:"— 
Held,  that  the  order  was  sufficient.  In  re  Shuttle- 
worth,  11  Jur.  41;  16  Law  J.,  M.  C.,  18—  Q.  B. 

One    of  the   medical    certificates   given    under 
45  and  46,  schedule  C.,  stated  that  the  medical 
formed  his  opinion  from  the  fact  that  the  pa- 
'  laboured  under  delusions  of  various  kinds 
and  was  dirty  and   indecent  in  the  extreme:"— 
Held,  sufficient.    Ib. 

Held,  also,  that  the  provisions  of  sect.  46  were 

ctory  only  ;  that  a  strict  compliance  with  them 

in  point  of  form  was  not  essential  to  the  validity 

e  certificate  upon  habeas  corpus.     Ib. 

The   other  medical    certificate   stated   that  the 

medical  man  formed  his  opinion  from  «  a  conver- 

ition   he  had  had"  with  the  lunatic,   the   word 

act"   being  erased.—  Held,  that  as  the  certifi- 

contained   that  which   was  equivalent  to  the 

q  J&     °  Of'  the  8tatUte'  the  °mission  was 
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,  l      "  that   the   obJe't  of  the 

to  leave  the  control  of  lunatics  as  at 


It  is  incumbent  on  the  party  supporting  a  deed 
executed  by  a  lunatic,  during  the  time  covered  by 
the  inquisition,  to  show  clearly  that  it  was  exe- 
cuted during  a  lucid  interval.  Ib. 

If  a  man  has  been  insane  and  afterwards  reco- 
vers his  reason,  it  is  not  sufficient,  in  order  to 
impeach  an  act  done  by  him  after  his  recovery,  to 
show  that  he  was  not  as  sound  a  man  in  his  judg- 
ment as  before  his  insanity.  All  that  the  law  re- 
quires is,  that  a  man  should  have  possession  of  his 
reason,  so  as  to  know  the  effect  of  the  act  he  is 
about  to  perform,  and  to  be  capable  of  carrying 
that  act  into  effect.  Ib. 

On  the  question  whether  a  person,  found  a  luna- 
tic, was  sane  at  a  particular  time,  a  memorial  of 
registry,  executed  by  him  before  the  time  in  ques- 
tion, is  admissible  in  evidence,  though  the  deed 
is  not  produced  or  accounted  for.  And  orders  and 
reports  made  in  the  matter  of  the  lunacy  are  ad- 
missible to  show  that  such  orders  and  reports  were 
made  upon  the  grounds  stated  therein,  but  not  as 
evidence  of  the  truth  of  the  facts  therein  men- 
tioned. 76. 

Contracts  by.]  —  Issue  to  try  plaintiff's  title  to 
certain  deeds  which  she  had  given  up  under  the 
'Wing  arrangement:— Defendants,  plaintiff's 
daughters,  had  prosecuted  a  commission  of  lunacy 
against  her:  on  the  inquiry  into  the  state  of  her 
und  before  the  commissioners,  after  certain  wit- 
nesses had  been  examined,  it  was  arranged   that 
the  commission   should    be   dropped   on   plaintiff 
giving  up  the  deeds.     Plaintiff  thereupon  author- 
ized  her  counsel   to   sign   an   agreement   to   that 
effect.     Plaintiff  had  been  confined  at  an  asylum, 
1  there  was  evidence  that  her  health  and  her 
•tate  of  mind  had  been  endangered  by  the  treat- 
t^A  5V      v6    underwent    there,   and    that   she 
acceded  to  the  arrangement  only  from  fear  of  a 
repetition  of  such  treatment  :-Held,  that  the  de- 
fendants   being  the  promoters  of  the  commission, 
:ould  not  maintain  plaintiff's  competency  to  enter 
nto  the  arrangement;  that,  assuming  plaintiff  to 
e  in  possession  ofher  rightreason,  if  she,  having 
een  in  confinement  in  a  lunatic  asylum  by  the  act 
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of  defendants,  was  induced  to  resign  the  deeds 
through  fear  of  personal  suffering,  such  inter- 
ference with  her  personal  freedom  amounted  to 
duress;  and  that,  if  plaintiff  was  competent  to 
authorize  counsel  to  deal  for  her  in  relation  to  her 
liberty  and  property,  their  act  in  signing  the  agree- 
ment was  to  be  referred  to  the  same  duress.  Gum- 
ming v.  Ince,  12  Jur.  331;  17  L.  J.,  Q.  B.,  105. 

When  a  person  apparently  of  sound  mind,  and 
not  known  to  be  otherwise,  enters  into  a  contract, 
which  is  fair  and  bona  fides,  and  which  is  executed 
and  completed,  and  the  property,  the  subject- 
matter  of  the  contract,  cannot  be  restored,  so  as 
to  put  the  parties  in  statu  quo,  such  contract  can- 
not afterwards  be  set  aside  either  by  the  alleged 
lunatic  or  those  who  represent  him.  Molt  on  v. 
Camroux,  12  Jur.  800 — Excli. 

Therefore,  in  an  action  by  the  personal  repre- 
sentative of  a  lunatic  to  recover  from  an  assurance 
society  the  price  of  two  annuities  on  his  life  paid 
by  the  deceased  to  the  society,  a  special  verdict 
found,  that  the  purchasing  of  the  annuities  were 
transactions  in  the  ordinary  course  of  the  affairs 
of  human  life,  and  that  the  granting  of  the  annui- 
ties were  fair  transactions  and  of  good  faith  on 
the  part  of  the  society,  without  any  knowledge  or 
notice  on  the  part  of  the  society  of  the  unsound- 
ness  of  the  mind  of  the  deceased: — Held,  that  the 
action  could  not  be  maintained.  Ib. 

Jurisdiction  of  Justices.]  —  On  the  9th  of  July, 
1845,  an  order  was  made  by  two  justices,  adjudg- 
ing the  settlement  of  a  lunatic  pauper,  and  for 
payment  of  expenses  by  the  overseers  of  a  town- 
ship, under  9  Geo.  4,  c.  40,  s.  42.  On  the  9th  of 
August  that  statute  was  repealed  by  the  S  &  9 
Viet.  c.  126,  "  except  as  to  matters  committed  or 
done  before  the  passing  of  that  act."  At  the 
October  sessions  an  appeal  against  the  order  was 
entered,  and  respited,  and,  on  the  17th  of  Decem- 
ber, notice  of  appeal  was  sent.  No  grounds  of 
appeal  being  stated,  the  January  sessions  dismiss- 
ed the  appeal  for  that  reason,  and  because  they 
thought  the  right  of  appeal,  in  this  case,  was  taken 
away: — Held,  that  the  sessions  were  wrong,  that 
the  appeal  not  being  under  the  60th  section,  no 
grounds  of  appeal  were  necessary,  and  the  right 
of  appeal  against  an  order  made  before  the  pass- 
ing of  the  8  &  9  Viet.  c.  126,  not  being  affected 
by  that  act.  Reg.  v.  York  (Recorder),  2  New  Sess. 
Cas.  502 — B.  C. — Wightman. 

Stat.  9  Geo.  4,  c.  45,  s.  38,  empowered  justices, 
by  order,  to  remove  lunatic  paupers  to  the  county 
lunatic  asylum,  established  under  that  or  any  other 
act;  and  if  no  such  county  lunatic  asylum  shall 
have  been  established,  then  to  some  public  hospi- 
tal or  house  licensed  for  the  reception  of  insane 
persons: — Held,  that  justices  under  this  clause 
could  not  remove  to  a  licensed  house  in  a  county, 
for  which  a  county  asylum  was  established,  but 
which  asylum  was  too  full  to  receive  the  pauper. 
Though  it  was  assumed  that  the  case,  if  not  within 
sect.  38,  was  unprovided  for  by  this  act.  Reg.  v. 
Ellis,  6  Q.  B.501. 

Where  a  pauper  lunatic  had  been  removed, 
under  an  order  of  two  justices  of  the  county  in 
which  he  was  found,  to  a  lunatic  asylum  in  another 
county,  his  settlement  not  being  then  ascertained, 
a  subsequent  order  under  the  hands  of  the  same 
justices,  adjudicating  his  settlement,  and  making 
an  order  upon  the  overseers  of  the  parish  in 
which  his  settlement  is  adjudged  to  be  for  pay- 
ment of  a  weekly  sum,  for  care  and  maintenance, 
under  stat.  9  Geo.  4,  c.  40,  is  bad,  for  want  of 


jurisdiction,  and  can  only  be  made  after  the  re- 
moval by  two  justices  acting  in  and  for  the  county 
in  which  the  pauper  is  then  confined.  Reg.  v. 
Heyop,  2  New  Sess.  Cas.  270 ;  15  Law  J.,  N.  S., 
M.  C.,  70  ;  10  Jur.  200— B.  C.— Patteson. 

It  is  provided  by  the  9  Geo.  4,  c.  40,  s.  54.  that 
the  church-wardens  of  a  parish  in  which  any  in- 
sane person  shall  be  adjudged  to  be  settled,  may 
appeal  to  the  quarter  sessions  in  like  manner  and 
under  such  restrictions  and  regulations  as  against 
any  order  of  removal ;  and  the  justices  are  em- 
powered to  hear  and  determine  the  appeal  in  the 
same  manner  as  appeals  against  orders  of  removal. 
An  order  made  by  two  justices,  adjudging  the  set- 
tlement of  an  insane  pauper  to  be  in  L.,  was,  on 
the  13th  of  March,  served  on  the  parish  of  L. 
On  the  7th  of  April,  the  next  sessions  were  held,  at 
which  no  appeal  was  entered.  The  practice  of 
the  sessions  required  ten  days'  notice  of  appeal  in 
all  cases  not  otherwise  provided  for  by  law  :— 
Semble,  that  the  provisions  of  the  4  &  5  Will.  4, 
c.  76,  s.  19,  that  no  pauper  shall  be  removed  until 
twenty-one  days  after  notice  of  the  order  has  been 
served  upon  the  parish  to  which  the  removal  is 
ordered  to  be  made,  do  not  apply  to  this  case. 
Reg.  v.  Yorkshire  (Justices) ,  in  re  Vincent,  15  Law 
J.,  N.  S.,  M.  C.,  52;  10  Jur.  857— B.  C. 

Semble,  also,  an  appeal  entered  at  a  session3 
subsequent  to  those  held  in  April  was  too  late, 
but  a  mandamus  was  granted,  that,  on  the  return, 
the  question  might  be  discussed.  Ib. 

A  pauper  lunatic  had  been  removed  by  an  order 
of  two  justices  of  the  county  in  which  he  was 
found,  under  9  Geo.  4,  c.  40,  to  a  lunatic  asylum 
in  an  adjoining  county,  his  settlement  not  being 
then  ascertained.  A  subsequent  order  by  the 
same  justices,  adjudicating  his  settlement  in  H., 
and  making  an  order  upon  the  overseers  of  H. 
for  payment  of  a  weekly  sum  for  his  maintenance 
and  care  in  the  asylum,  was,  on  appeal  to  the 
quarter  sessions,  confirmed,  subject  to  a  case,  and 
was  by  the  Court  of  Queen's  Bench  held  bad  for 
want  of  jurisdiction,  and  quashed.  The  Court 
refused  a  mandamus  to  the  justices  of  the  county 
in  which  the  lunatic  was  found,  to  repay  the  over- 
seers of  H.  the  money  expended  in  the  maintenance 
and  care  of  the  pauper  in  pursuance  of  the  order. 
Reg.  v.  Radnorshire  (Justices),  15  Law  J.,  N.  S., 
M.  C.,  151;  10  Jur.  785. 

Equity  Jurisdiction.] — Tenth  general  order  in 
lunacy  intended  to  apply  to  cases  only  in  which  it 
is  plainly  expedient  that  the  matters  there  men- 
tioned should  be  at  once  inquired  into,  and  re- 
ported upon.  Re  Westbrook,  1  Cooper,  224. 

Reluctance  with  which  a  stranger  is  appointed 
committee  of  a  lunatic  who  has  relations.  Re 
Watkins,  1  Cooper,  225. 

No  order  for  satisfaction  of  a  liability  of  a  lunatic, 
until  information  furnished,  showing  that  enough 
will  still  be  left  for  his  maintenance.  Re  Adcy, 
1  Cooper,  225. 

Jurisdiction  of  the  Court  of  Chancery  to  inter- 
fere for  the  protection  of  a  lunatic  not  found  so  by 
inquisition.  Nelson  v.  Duncombe,  9  Bea.  211;  10 
Jur.  399. 

The  jurisdiction  of  the  Chancellor  to  grant  a 
commission  in  the  nature  of  a  writ  de  lunatico  in- 
quirendo  is  not  confined  to  cases  of  mere  lunacy; 
the  Court  will  extend  its  protection  where,  from 
imbecility  of  mind,  the  party  is  incapable  of  man- 
aging his  own  affairs.  Monaghan,  In  re,  3  J.  & 
L.  258. 
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An  infant,  who  was  entitled  to  dividends  of 
stock  standing  in  court,  was  found  a  lunatic  by 
the  laws  of  the  United  States  of  North  America. 
The  Vice-Chancellor  Knight  Bruce  made  an  order 
for  payment  of  the  dividends  to  the  infant's  mo- 
ther for  his  support,  she  undertaking  duly  to  apply 
the  same,  without  requiring  that  the  fund  should 
be  paid  to  a  separate  account,  and  an  application 
be  made  to  the  Lord  Chancellor.  Volans  v.  Carr, 
12  Jur.  643—V.  C.  B. 

Commission — Carriage  of.] — Where  there  is  a 
contest  between  several  parties  for  the  carriage 
of  a  commission  of  lunacy,  the  Court  considers 
only  which  of  them  is  most  likely  to  bring  out  the 
truth,  and  no  regard  is  paid  to  proximity  of  rela- 
tionship or  other  considerations  of  that  kind, 
though  these  are  of  importance  when  the  question 
is  as  to  the  appointment  of  a  committee.  In  re 
Webb,  2  Ph.  10. 

On  a  contest  for  the  carriage  of  a  commission 
of  lunacy  that  party  is  selected  who  is  most  likely 
to  bring  out  the  whole  truth,  subject  to  which  a 
preference  is  given  to  the  nearest  of  kin.  In  re 
Nesbitt,  2  Ph.  245. 

Applications  by  other  parties  for  leave  to  at- 
tend the  execution  of  the  commission  are  in  the 
discretion  of  the  Court,  and  mere  relations  are 
not  generally  allowed  to  do  so  unless  they  have 
an  interest.  Ib. 

A  suggestion  that  a  party  who  applied  for  such 
leave  on  the  ground  of  interest,  should,  as  the 
condition  of  its  being  granted,  be  concluded  by 
the  verdict,  overruled.  Ib. 

Supposed  lunatic  being  in  the  neighbourhood  of 
Paris,  and  having  no  place  of  residence  in  this 
country,  commission  of  lunacy  ordered  to  be 
executed  in  Middlesex.  Webb,  In  re,  2  Coop.  145 
_C. 

Commission  ordered  to  issue  for  the  examina- 
tion of  witnesses  residing  in  or  near  Paris.  Ib. 

See  the  form  of  commission  and  proceedings 
thereunder.  Ib. 

The  carriage  of  the  commission  should  be  given 
to  that  party  by  whom  it  is  most  likely  that  the 
whole  truth  will  be  brought  out.  Ib. 

In  questions  as  to  the  issuing  and  carriage  of 
commissions  of  lunacy,  relations  are,  unless  under 
peculiar  circumstances,  always  preferred  to  credi- 
tors. Ib. 

There  has  been  in  general  a  reluctance  to  make 
orders  giving  parties  liberty  to  attend  the  execu- 
tion of  a  commission  of  lunacy  by  their  counsel 
and  solicitors.  Ib. 

Order  that  the  medical  men  to  be  nominated  on 
the  part  of  the  petitioner  for  a  commission  of  lu- 
nacy should  have  access  to  the  supposed  lunatic. 
at  an  establishment  near  Paris,  or  at  such  place  as 
he  might  happen  to  be,  for  the  purpose  of  making 
such  an  examination  as  would  enable  them  to  give 
evidence,  if  necessary,  as  to  the  state  of  the  luna- 
tic's mind.  Webb,  In  re,  2  Coop.  148 — C. 

A  certificate  of  lunacy  will  not  be  received,  if 
given  by  a  physician  who  keeps  a  private  lunatic 
asylum.  Anonymous,  1  Dru.  286. 

Committee — 1.  Appointment  of.] — Lunatic  being 
illegitimate,  and  never  having  been  married,  but 
having  a  natural  daughter,  residuary  legatee  under 
a  will  made  before  the  lunacy,  order  that  she 
should  have  notice  of  all  proceedings,  and  be  at 
liberty  to  attend  the  game.  Webb,  In  re,  2  Coop. 
102— C.  r 
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Such  natural  daughter  having  constantly  resided 
with  the  lunatic,  order  that  she  should  be  at  liberty 
to  carry  in  a  proposal  for  committee  of  the  person. 
Ib. 

The  aforesaid  lunatic  being  tenant  for  life  of 
large  real  estates,  and  the  commission  having  been 
issued  at  the  instance  of  the  remainderman,  order 
that  such  natural  daughter  should  be  at  liberty  to 
carry  in  a  proposal  for  committee  of  the  estate.  16. 

The  proper  order,  in  cases  where  it  may  be  fit 
to  give  a  party  liberty  to  carry  in  proposals  for 
committees  of  the  person  and  estate,  is  to  direct 
that  the  Master  in  Lunacy,  in  case  the  inquisition 
should  be  returned  finding  the  lunacy,  shall  not 
proceed  to  the  approval  of  committees  of  the  per- 
son and  estate,  until  further  order.  Webb,  In  re, 
2  Coop.  14.5 — C. 

A  practice  in  the  appointment  of  committees  to 
give  a  preference  to  the  proposal  of  the  party,  who 
upon  a  contest  has  succeeded  in  obtaining  the  car- 
riage of  a  commission,  would  be  a  most  improper 
practice.  Ib. 

The  mother  and  guardian  of  an  infant  tenant  in 
tail  in  remainder  preferred  to  the  nominee  of  the 
party  interested  in  the  personal  estate  of  a  lunatic, 
tenant  for  life,  as  committee  of  his  estate.  Webb, 
In  re,  2  Ph.  532. 

In  a  contest  for  the  committeeship  of  lunatic, 
the  party  who  has  had  the  carriage  of  the  commis- 
sion is  not  on  that  ground  entitled  to  any  prefer- 
ence. In  re  Webb,  2  Ph.  10. 

Where  the  issuing  of  a  commission  of  lunacy  is 
opposed,  or  the  carriage  of  it  is  contested,  the 
Court  will  not  prospectively  give  leave  to  any  party 
to  propose  himself  as  committee  in  the  event  of 
the  subject  of  the  commission  being  found  of  un- 
sound mind,  but  in  issuing  the  commission  will  di- 
rect that  no  proceedings  be  taken  for  the  appoint- 
ment of  a  committee  until  further  order.  Ib. 

A  bastard,  tenant  for  life  of  real  estates,  being 
found  lunatic,  leave  was  given  to  his  natural 
daughter,  who  had  resided  with  him  up  to  the 
time  of  his  confinement,  to  carry  in  proposals  for 
a  committee  of  the  estate  as  well  as  of  the  per- 
son, as  a  check  upon  the  remainderman.  In  re 
Webb,  2  Ph.  116. 

2.  Duties  of  8fC.~] — The  committee  of  a  lunatic 
is  personally  responsible  in  that  character  to  no 
jurisdiction  but  the  Great  Seal;  and,  therefore, 
where  a  committee  had  neglected  to  comply  with 
an  order  in  lunacy,  authorizing  him  to  make  cer- 
tain payments  out  of  the  lunatic's  estate,  in  dis- 
charge of  a  liability  which  had  been  established 
against  the  lunatic  in  a  suit  at  the  Rolls,  an  order 
pronounced  by  the  Master  of  the  Rolls  on  a  peti- 
tition  in  the  cause,  that  the  payments  be  made 
"by  the  lunatic  or  the  committee"  on  or  before  a 
given  day,  was  discharged,  on  the  ground  that  the 
application  ought  to  have  been  made  in  the  lunacy, 
and  that  the  Master  of  the  Rolls  had  no  jurisdic- 
tion to  entertain  it.  Ames  v.  Parkinson,  2  Ph. 
388. 

The  committee  of  the  estate  of  a  lunatic  is  not 
entitled  to  any  remuneration  for  his  trouble.  Where 
any  allowance  at  all  is  made  to  him,  it  is  not  for 
his  sake,  but  for  the  benefit  of  the  estate,  as 
where  rents  cannot  be  effectually  collected  by 
the  committee  without  assistance.  Walker,  In  re, 
2  Ph.  630. 

Allowance  not  exceeding  51.  per  cent,  on  re- 
ceipts to  committee  of  lunatic's  estate  for  expenses 
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out  of  pocket  in  collecting  rents 
re,  2  Ph.  631. 

Where  a  lunatic  was  bound  by  covenant  to  grant 
a  renewal  of  a  lease,  the  expenses  incurred  by  the 
lessee  in  applying  to  the  Court,  under  the  1  Will. 
4,  c.  65,  for  a  direction  to  the  committee  to  exe- 
cute a  lease  instead  of  the  lunatic,  must  be  borne 
by  the  lunatic's  estate.  Barnes,  Ex  parte,  17  L. 
J.,  Chanc.,  436— C. 

On  the  death  of  a  lunatic,  where  there  had  been 
no  order  for  a  maintenance,  the  preceding  repre- 
sentative offered  to  conse-nt  to  an  order  for  pay- 
ment of  a  liquidated  sum  to  the  interim  committee 
for  past  maintenance,  in  order  to  avoid  the  ex- 
pense of  a  reference,  the  estate  being  inconsider- 
able; but  the  Lord  Chancellor  refused  to  sanction 
the  payment,  unless  on  the  consent  of  the  parties 
beneficially  interested  in  the  surplus  of  the  estate. 
Patrick,  In  re,  2  Ph.  394. 

The  control  of  the  committee  over  a  lunatic's 
estate  will  not  generally  be  interfered  with,  except 
in  cases  of  improper  conduct  on  the  part  of  the 
committee;  and,  therefore,  a  petition  presented 
on  behalf  of  a  joint  stock  company,  in  which  a 
lunatic  was  a  shareholder  praying  for  a  reference, 
whether  it  would  be  for  the  benefit  of  the  lunatic 
that  the  amount  due  in  respect  of  his  shares,  by 
virtue  of  a  call  which  had  been  made  by  the  com- 
pany, should  be  paid  out  of  his  estate,  which  pe- 
tition was  opposed  by  the  committee,  was  dis- 
missed with  costs.  In  re  Hitchion,  15  Law  J.,  N. 
S.,  L.  C.,  126. 

General  rule,  that  the  committee  of  a  lunatic's 
estate  exceeding  his  authority  in  the  expenditure 
of  money,  shall,  himself,  pay  the  costs  of  the  addi- 
tional reference  thereby  occasioned.  Re  Langham, 

1  Cooper,  228. 

Mode  of  proceeding  by  the  committee  to  obtain 
possession  of  the  person  of  a  lunatic,  who,  before 
inquisition  found,  had  been  committed  to  custody 
under  the  1  Viet.  c.  27.  In  re  Flanagan,  2  Jones 
&  Lat.  343. 

A  committee,  who,  having  been  authorized  by 
the  Court  to  expend  a  certain  sum  in  rebuilding  a 
farmhouse,  expended  half  as  much  agiin  in  build- 
ing one  of  larger  size  on  a  different  site,  was  not 
allowed  the  excess,  although  what  he  had  done 
appeared  to  be  beneficial  to  the  estate.  In  re 
Langham,  2  Ph.  299. 

Supcrsedeas  of.] — The  Lord  Chancellor  will  not 
in  general  supersede  a  commission  of  lunacy  after 
verdict  without  seeing  the  lunatic.  In  re  Gordon, 

2  Ph.  242. 

A  commission  cannot  be  superseded  as  to  the 
person  of  the  lunatic,  and  at  the  same  time  con- 
tinued in  force  as  against  the  parties  accountable 
for  the  lunatic's  estate.  Ib. 

A  lunatic  who  has  recovered  will  be  allowed, 
without  superseding  the  commission,  to  have  the 
control  of  his  fortune,  and  to  superintend  the  pro- 
secution of  accounts  against  accounting  parties 
without  the  intervention  of  the  committee.  Ib. 

Maintenance  and  Settlement.] — An  order  of  jus- 
tices under  the  9  Geo.  4,  c.  40,  as  to  the  settle- 
ment and  maintenance  of  a  lunatic  pauper,  ad- 
judged the  settlement  to  be  in  A.,  and  directed  the 
overseers  of  that  parish  to  repay  to  the  overseers 
of  D.  the  sum  of  14Z.  2s.,  for  the  expenses  incurrec 
by  D.  in  the  removal,  maintenance,  &c.  of  the 
pauper.  This  order  was  appealed  against  ant 
confirmed  by  the  sessions,  but  on  a  case  reserved 
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Westbrooke,  In  ]  the  Court  quashed  the  order  of  sessions  generally, 
on  the  ground  that  the  sessions  had  no  power  to 
order  the  repayment  to  the  overseers.  Reg.  v. 
St.  Peter's,  Droitwich,  2  New  Sess.  Cas.  531;  16 
Law  J.,  M.  C.,  38— Q.  B. 


Another  order  of  justices  was  then  made  be- 
:ween  the  same  parties,  adjudging  the  settlement 
as  before,  but  directing  a  weekly  sum  for  main- 
;enance,  &c.  of  the  pauper,  to  be  paid  by  A.  to 
the  keeper  of  the  asylum,  where  the  pauper  was 
onfined.  On  appeal  the  sessions  quashed  this 
order,  on  the  ground  that  the  order  of  the  Court 
was  conclusive  as  to  the  settlement: — Held,  that 
the  sessions  were  wrong,  as  the  judgment  of  the 
Court  did  not  turn  on  a  question  of  settlement.  Ib, 

By  9  Geo.  4,  c.  40,  s.  54,  an  appeal  is  given 
against  an  order  adjudging  the  settlement  of  a 
lunatic  pauper  to  the  quarter  sessions  for  the 
county  where  the  order  is  made,  "  in  like  man- 
ner, and  under  like  restrictions  and  regulations, 
as  against  any  order  of  removal ;"  which  appeal 
the  justices  are  authorized  to  hear  and  determine 
"  in  the  same  manner  as  appeals  against  orders  of 
removal  are  now  heard  and  determined  :" — Held, 
that  the  enactment  in  4  &  5  Will.  4,  c.  76,  s.  79, 
that  no  pauper  shall  be  removed  until  twenty-one 
days  after  a  copy  or  counterpart  of  the  order  has 
been  served  on  the  parish  to  which  the  removal 
is  ordered  to  be  made,  is  not  incorporated  in  the 
9  Geo.  4,  c.  40,  s.  54,  and  is  inapplicable  to  the 
case  of  lunatic  paupers.  Reg.  v.  West  Riding, 
Yorkshire  (Justices),  Reg.  v.  York  (Recorder),  11 
Jur.  1013  ;  16  Law  J.,  M.  C.,  171— Q.  B. 

Therefore,  where  an  order  adjudging  the  settle- 
ment of  a  lunatic  pauper  to  be  in  the  parish  of  L. 
was  served  on  the  overseers  of  L.  on  the  13th  of 
March,  and  the  next  sessions  were  held  on  the  7th 
of  April,  at  which  no  appeal  was  entered,  and  by 
the  practice  of  the  sessions  ten  days'  notice  for 
the  trial  of  appeals  was  required — It  was  held,  that 
an  appeal  entered  subsequently  to  the  April  ses- 
sions was  too  late.  Ib. 

Sect.  60  of  9  Geo.  4,  c.  40,  applies  to  cases  of 
penalties  under  the  act,  and  not  to  orders  of  main- 
tenance, &c.,  which  are  regulated  by  sect.  54  of 
the  same  act  (overruling  Reg.  v.  Pixley,  4  Q.  B. 
711;  S.  C.,  12  Law  J.,  M.  C.,  87,  and  confirming 
Reg.  v.  York  (Recorder),  16  Law  J.,  M.  C.,  22).  Ib. 

A  writ  of  mandamus  commanded  justices  to  hear 
an  appeal  by  the  overseers  of  L.  against  an  order 
of  two  justices  adjudging  the  settlement  of  a  lu- 
natic to  be  in  L.,  and  ordering  the  overseers  of  L. 
to  pay  a  sum  of  money  so  long  as  the  lunatic  should 
be  confined  in  the  asylum  under  another  order 
made  by  the  same  two  justices,  and  bearing  date 
the  same  day.  The  return  set  out  facts  relating  to 
"the  said  order,"  and  justified  the  refusal  to 
hear: — Held,  that  it  sufficiently  appeared  that  the 
order  referred  to  in  the  return  was  the  order  ad- 
dressed to  the  overseers  of  L.,  and  appealed  against 
by  them.  Ib. 

On  the  9th  of  July,  1845,  two  justices  made  an 
order  adjudicating  tlie  place  <>f  settlement  of  a  lu- 
natic pauper,  and  ordering  the  overseers  of  such 
place  to  pay  the  expenses  of  the  pauper  under  the 
provisions  of  the  9  Geo.  4,  c.  40.  On  the  8th  of 
August  in  the  same  year,  the  foregoing  statute  was 
repealed  by  8  &  9  Viet.  c.  126,  except  as  to  any 
matters  committed  or  done  before  the  passing  of 
such  act.  On  the  13lh  of  the  next  October  (no  no- 
tice of  appeal  having  been  previously  given),  an 
appeal  against  the  order  was  entered  and  respited, 
and  on  the  17th  of  the  same  month  notice  of  appeal 
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(but  without  any  grounds)  was  given  for  the  follow- 
ing sessions,  at  which  sessions  the  appeal  was  dis- 
missed, on  the  grounds,  first,  that  the  9  Geo.  4, 
c.  40,  was  repealed  by  the  8  &  9  Viet.  c.  126,  and 
the  power  of  appeal,  therefore,  lost;  secondly, 
that  no  grounds  of  appeal  were  served  : — Held,  on 
motion  for  a  mandamus  to  hear,  first,  that  the  case 
•was  within  the  exeption  of  the  repealing  clause  of 
the  8  &  9  Viet.  «.  126.  Reg.  v 
1  B.  C.  Rep.  225;  4  Dowl.  &  L. 
M.  C.,  22 — Wightman. 

Held,  secondly,  that  the  appeal  was  under  the 
46th  or  54th  sections  (and  not  the  60th),  which  do 
not  require  the  grounds  of  appeal  to  be  served,  and 
that  the  sessions  were  wrong  in  dismissing  the  ap- 
peal. Ib. 

The  79th  section  of  the  4  &  5  Will.  4,  c.  76,  so 
far  as  applicable  to  the  case  of  a  pauper  lunatic, 
is  incorporated  in  8  &  9  Viet.  c.  126.  On  service 
of  an  order  for  the  maintenance  of  a  pauper  luna- 
tic, a  copy  of  the  examination  must  be  delivered 
•with  the  order.  An  order  of  maintenance  of  a 
pauper  lunatic  includes  an  adjudication  upon  the 
settlement  of  a  pauper.  Reg.  v.  Middlesex  (Jus- 
tices], 2  New  Sess.  Cas.  661;  11  Jur.  803;  16  Law 
J.,  M.  C.,  109— B.  C.— Wightman. 

An  order  for  the  payment  of  the  expenses  of  the 
maintenance  of  a  pauper  lunatic  being  directed  to 
the  treasurer  of  the  union  of  B.,  an  appeal  there- 
from was  entered  by  the  clerk  of  the  peace,  on 
behalf  of  the  guardians  of  the  union.  The  notice 
of  appeal  was  served  in  the  name  of  the  church- 
vardens  and  overseers  of  the  parish.  The  ses- 
sions refused  to  hear  the  parish  officers  in  support 
of  the  appeal,  and  an  application  for  a  mandamus 
in  order  to  compel  them  was  refused.  Reg.  v. 
Leicestershire  (Justices),  2  B.  C.  Rep.  82;  11  Jur. 
848 — Wightman. 

After  the  removal  of  a  lunatic  pauper  to  the 
county  asylum  at  the  instance  ^of  the  parish  of 
Chatham,  an  order  of  justices  was  made,  under 
8  &  9  Viet.  c.  126,  s.  62,  adjudging  the  pauper's 
settlement  to  be  elsewhere,  and  directing  the  pay- 
ment of  certain  sums,  "  being  expenses  incurred 
by  the  parish  of  Chatham  in  and  about  the  re- 
moval," &c.,  to  be  paid  to  the  guardians  of  the 
Medway  Union,  of  which  union  Chatham  was  part. 
The  sessions,  on  appeal,  after  reciting  the  order 
of  justices,  quashed  it,  and  ordered,  under  the 
same  section,  that  the  overseers  of  the  parish  of 
Chatham  should  pay  the  costs  of  the  appeal : — 
Held,  upon  objection  taken,  that  the  order  for 
costs  should  have  been  upon  the  guardians  and 
not  on  the  overseers  ;  that  the  order  of  sessions, 
by  reciting  the  order  of  justices,  sufficiently 
showed,  on  the  face  of  it,  that  the  overseers  of 
Chatham  were  the  respondents  on  the  appeal,  so 
as  to  be  liable  to  pay  costs.  Reg.  v.  Chatham, 
3  New  Sess.  Cas.  235;  12  Jur.  559;  17  L.  J., 
M.  C.,  161—  Q.  B. 

Quaere,  whether  the  above  section  is  not  in  the 
alternative,  so  that  either  the  guardians  of  the 
union  or  the  overseers  of  the  parish  might  have 
appealed  and  become  liable  to  costs?  Ib. 

Where  an  order  of  justices,  adjudicating  the 
settlement  of  a  pauper  lunatic,  is  made,  or  an 
order  for  the  costs  of  his  maintenance,  under  the 
stat.  8  &  9  Viet.  c.  126,  it  is  no  objection  to  its 
validity,  that  the  proceedings  before  the  justices 
were  taken  ex  parte,  nor  is  it  necessary,  previous 
to  applying  to  the  justices  for  such  orders,  to  give 
notice  to  the  parish  sought  to  be  affected  by  such 
orders.  Monkleigh,  Ex  parte,  3  New  Seas.  Cas. 
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94;  2  B.  C.  Rep.  189;  12Jur.354;  17L.J.,M.C., 

94— Erie. 

Semble,  in  an  appeal  against  an  order  of  main- 
tenance, the  settlement  of  a  pauper  may  be  con- 
tested. Ib. 

An  order  for  the  repayment  of  the  expenses  of 
maintaining  a  pauper  lunatic  was  directed  to  the 
treasurer  of  the  guardians  of  the  union  of  Market 
Bosworth.  Against  this  order  the  churchwardens 
and  overseers  of  the  parish  of  Market  Bosworth 
appealed,  but  their  appeal  was  entered,  at  the 
sessions,  by  the  clerk  of  the  peace,  as  an  appeal 
by  the  guardians  of  the  union,  and  respited.  No- 
tice of  trial  for  the  following  sessions  was  given 
on  behalf  of  the  churchwardens  and  overseers. 
When  the  appeal  was  called  on,  the  sessions  re- 
fused to  hear  the  churchwardens  and  overseers, 
because  the  appeal  did  not  appear  in  the  minute- 
book  to  have  been  entered  on  their  behalf,  and  a 
mandamus  from  the  Court  to  compel  the  sessions 
to  hear  was  refused.  Reg.  v.  Leicestershire  (Jus- 
tices), 3  New  Sess.  Cas.  1;  2  B.  C.  Rep.  104— 
Wightman. 

An  appeal  against  an  order  for  payment  of  main- 
tenance and  expenses  of  a  lunatic  pauper,  under 
8  &  9  Viet.  c.  126,  s.  62,  which  recites  an  order 
adjudicating  the  settlement  of  the  pauper,  is  an 
appeal  also  against  the  settlement.  Reg.  v.  Mid- 
dlesex (Justices),  5  Dowl.  &  L.  9— B.  C.— Wight- 
man. 

The  8  &  9  Viet.  c.  126,  s.  62,  incorporates  so 
much  of  the  4  &  5  Will.  4,  c.  76,  s.  79,  as  is  ap- 
plicable to  the  case  of  an  appeal  against  an  order 
adjudicating  the  settlement  of  a  lunatic  pauper.  Ib. 

A  copy  of  the  examinations  must,  therefore,  be 
sent  to  the  parish  on  whom  an  order  for  mainte- 
mance,  &c.,  of  a  lunatic,  reciting  an  adjudication 
of  the  settlement,  is  made.  Ib. 

Semble,  that,  in  the  case  of  a  lunatic  pauper,  a 
notice  of  chargeability,  under  4  &  5  Will.  4,  c.  76, 
79,  need  not  be  sent.    Ib. 

By  sect.  58  of  stat.  8  &  9  Viet.  c.  126,  two  jus- 
tices are  empowered  to  inquire  into  the  last  legal 
settlement  of  a  lunatic  pauper  confined  in  an 
asylum,  and  to  adjudge  the  same.  By  sect.  62,  if, 
after  a  lunatic  has  been  sent  to  an  asylum,  it  shall 
be  adjudged  that  he  is  settled  in  a  parish  different 
from  that  from  which  he  was  sent,  two  justices  are 
empowered  to  make  an  order  upon  the  treasurer 
of  the  union,  including  any  parish  or  the  over- 
seers of  the  parish  in  which  such  lunatic  shall  be 
so  adjudged  to  be  settled,  for  the  maintenance  of 
such  lunatic:  provided,  that  the  guardians  or 
overseers  may  appeal  against  the  same  as  if  it 
were  an  order  of  removal,  and  the  persons  appeal- 
ing and  the  persons  defending  such  appeal  shall 
have  the  same  powers,  and  be  subject  to  the  same 
obligations,  as  in  case  of  an  appeal  against  an 
order  of  removal : — Held,  that  an  order  adjudging 
the  settlement  and  an  order  of  maintenance  were 
properly  made  in  the  same  instrument,  and  upon 
the  overseers  of  the  parish  in  which  the  lunatic 
was  adjudged  to  be  settled.  Reg.  v.  Tyrwhitt,  3 
New  Sess.  Cas.  163  ;  12  Jur.  557;  17  L.  J.,  M.  C., 
141— Q.  B. 

By  Erie,  J.,  an  appeal  against  an  order  of  main- 
tenance involves  an  appeal  against  the  adjudica- 
tion of  the  settlement.  Ib. 

Two  justices,  acting  in  and  for  the  county  of  R., 
made,  on  13th  November,  an  order,  under  stat. 
9  Geo.  4,  c.  40,  for  removing  a  lunatic  from  a 
parish  to  which  he  was  chargeable,  in  that  county, 
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to  a  house  licensed  for  the  reception  of  lunatics 
in  the  county  of  S.  They  at  the  same  time  inquired 
into  the  lunatic's  settlement,  but,  receiving  only 
hearsay  evidence,  made  no  order  of  maintenance. 
On  30th  November,  the  lunatic  having  been  re- 
moved on  the  17th  to,  and  being  still  confined  in, 
the  licensed  house,  under  the  order  of  the  13th, 
the  same  justices,  acting  in  and  for  the  county  of 
R.,  inquired  further,  and  ascertained  the  place  of 
the  lunatic's  settlement  to  be  in  K.,  a  parish  in 
that  county,  and  made  an-  order,  whereby,  after 
reciting  the  order  of  the  13th  November,  they  ad- 
judicated the  lunatic's  settlement  to  be  in  K., 
and  directed  the  overseers  of  K.  to  make  certain 
weekly  payments  to  the  keeper  of  the  licensed 
house  for  the  care,  &c.  of  the  lunatic  there.  The 
order  adjudicating  the  settlement  did  not  purport 
or  appear  to  have  been  made  on  an  adjournment 
of  the  inquiry,  on  November  13th.  On  an  appeal 
by  K.,  against  the  order  of  30th  November,  the  ap- 
pellants stated  in  their  notice  of  appeal,  among 
other  objections  to  the  form  of  that  order,  that  the 
order  appealed  against  and  the  order  therein  re- 
cited were  not  respectively  made  by  two  justices 
of  the  peace  acting  in  and  for  the  county  in  which 
the  licensed  house  was  situate.  The  sessions  con- 
firmed the  order,  subject  to  the  opinion  of  the 
Court  on  the  question,  whether  the  order  of  30th 
November  was  bad  on  any  of  the  grounds  stated 
in  the  notice  of  appeal.  The  certiorari  was  issued 
on  a  motion-paper  handed  into  the  Crown-office 
without  motion  in  open  court;  the  return  brought 
up  both  the  order  of  30th  November  and  the  order 
of  sessions  confirming  it.  A  rule  nisi  for  quash- 
ing both  orders  was  drawn  up  on  a  motion-paper, 
also  handed  into  the  Crown-office,  without  motion 
in  open  court.  After  the  case  had  been  some 
weeks  in  the  crown-paper  for  argument,  the  ap- 
pellants delivered  additional  points  for  argument, 
proposing  thereby  to  show  that  the  order  of  30th 
November  was  bad  on  the  face  of  it,  for  defect  of 
jurisdiction,  on  grounds  not  submitted  in  the  spe- 
cial case: — Held,  that  the  appellants  could  not, 
on  a  rule  to  quash  obtained  as  above  mentioned, 
go  into  points  not  reserved  in  the  special  case. 
Reg.  v.  Heyop,  8  Q.  B.  547. 

But  that,  the  justices  having  been  unable  on  13th 
November  to  come  to  a  decisisn  on  the  settle- 
ment, the  settlement  was  then  one  which  could 
not  be  ascertained,  within  stat.  9  Geo.  4,  c.  40, 
s.  41;  and  that,  after  the  removal  of  the  lunatic 
into  S.,  the  justices  of  R.  had  no  jurisdiction, 
under  sects.  38,  41,  or  42,  to  make  the  order  of 
30th  November.  Ib. 

Two  justices  of  the  county  of  R.,  assuming  to 
act  under  stat.  9  Geo.  4,  c.  40,  directed  the  parish 
officers  of  H.,  in  that  county,  to  pay  certain  sums 
to  the  keeper  of  a  house  for  the  reception  of  in- 
sane persons,  in  the  county  of  S.,  for  the  mainten- 
ance of  an  insane  person,  whose  settlement  they 
by  the  same  order  adjudged  to  be  in  H.  H.  made 
payments  under  this  order,  but  appealed  ;  the 
order  was  confirmed  at  sessions,  but  on  a  case  re- 
served the  orders  of  justices  and  of  sessions  were 
quashed  by  this  Court,  on  the  ground  that  the  two 
justices  ofH.  had  no  jurisdiction  : — Held,  that  the 
Court  of  Queen's  Bench  could  not  award  a  man- 
damus calling  upon  the  justices  of  R.  to  direct 
their  county  treasurer  to  pay  H.  payments  which 
that  parish  had  made  under  the  first-mentioned 
order,  from  the  time  of  its  being  granted  to  the 
time  of  its  being  quashed.  Reg.  v.  Radnorshire 
(Justices),  9  Q.  B.  159. 

Where  a  husband  had  actually  expended  money, 


beyond  what  would  have  been  needful  for  ordinary 
maintenance,  in  supporting  his  wife,  a  lunatic,  but 
against  whom  no  commission  had  issued,  the  Court 
refused  to  direct  a  sale  of  any  portion  of  the  cor- 
pus of  the  wife's  property,  in  order  to  reimburse 
the  husband,  but  allowed  him  to  receive  the  whole 
of  the  annual  income,  though  exceeding  the 
amount  required  for  the  actual  maintenance  of 
the  wife.  In  the  same  case,  the  Court  ordered  a 
sufficient  portion  of  the  corpus  to  be  sold  to  pay 
the  costs  of  the  suit  and  the  legacy-duty.  The 
consideration  which  influences  the  Court  in  such 
cases  is,  what  will  be  most  beneficial  for  the  lu- 
natic. Edwards  v.  Elvey,  10  Jur.  650. 

Contract  on  behalf  nf  Lunatic  implied — where.}  — 
A  contract  may  be  implied  in  fat  our  of  a  person 
who  has  supplied  a  person  of  unsound  mind,  though 
not  so  found  by  inquisition,  with  necessaries,  or 
has  provided  him  with  proper  protection  and  sup- 
port—  semble.  Nelson  v.  Duncombe,  9  Bea.  211; 
10  Jur.  399  ;15  Law  J.,  Chanc.,  296. 

Estate  of  Lunatic — Advances  out  of.] — Applica- 
tion for  a  reference  as  to  the  propriety  of  advanc- 
ing a  large  sum  of  money  out  of  the  capital  of  a 
lunatic's  estate  to  enable  his  eldest  son  to  pur- 
chase an  estate,  refused.  In  re  Thomas,  2  Ph.  169. 

The  modern  practice  of  making  allowances  out 
of  lunatic's  estates  for  their  collateral  relations 
disapproved,  and  to  be  kept  within  narrow  limits. 
In  re  Clarke,  2  Ph.  282. 

A  comparatively  small  sum,  which  the  Master 
had  approved  as  proper  to  be  allowed  out  of  the 
surplus  of  the  income  of  the  lunatic,  which  was 
very  considerable,  for  drainage  of  an  estate,  of 
which  the  lunatic  was  tenant  for  life,  with  remain- 
der to  his  brother,  was  disallowed  by  the  Lord 
Chancellor,  though  no  one  objected  to  it.  Ib. 

A  charge  affecting  the  real  estate  of  a  lunatic, 
of  which  estate  the  lunatic  was  the  quasi  owner 
in  fee,  under  a  lease  for  lives  renewable  for  ever, 
was  paid  off  by  the  committee,  without  any  order 
for  that  purpose,  out  of  the  rents  and  profits  of  the 
real  estate  : — Held,  that  such  payment  operated 
to  relieve  the  estate,  for  the  benefit  of  the  heir-at- 
law  of  the  lunatic,  and  that  there  was  no  charge 
upon  the  estate  in  favour  of  the  next  of  kin.  New- 
combe  v.  Newcombe,  1  Dru.  358. 

G.  M.,  who  was  a  lunatic,  was  seised  of  an 
estate  in  fee,  subject  to  a  charge.  Pending  the 
lunacy,  the  owner  of  the  charge  applied  for  pay- 
ment thereof,  whereupon  an  order  was  pro- 
nounced in  the  lunacy  matter,  whereby  it  was  re- 
ferred to  the  Master  to  inquire  and  report  whether 
it  would  be  for  the  benefit  of  the  lunatic  that  any 
part  of  the  charge  should  be  paid  off,  and  if  so, 
out  of  what  funds  such  payment  should  be  made. 
The  Master  reported  that  it  would  be  for  the 
benefit  of  the  lunatic  that  the  charge  should  be 
paid  off,  and  that  such  payment  should  be  made 
out  of  the  funds  to  the  credit  of  the  lunacy  matter, 
(consisting  of  the  savings  of  the  real  estate).  The 
Court  directed  the  charge  to  be  paid  off,  and  or- 
dered it  to  be  assigned  to  a  trustee,  in  trust  to  at- 
tend the  inheritance,  or  for  the  lunatic,  his  execu- 
tors and  administrators,  as  should  be  thereafter 
determined,  without  prejudice  to  any  question 
which  might  arise  upon  the  death  of  the  lunatic 
between  his  heir-at-law  and  next  of  kin.  In  con- 
formity with  this  order  the  charge  was  paid  off 
and  assigned  to  a  trustee  ;  and  the  lunatic  subse- 
quently died  intestate.  Upon  a  bill  filed  by  the 
plaintiff,  one  of  the  next  of  kin,  and  also  the  per- 
sonal representative  of  the  lunatic,  claiming  the 
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benefit  of  the  charge— Held,  that  there  was  no 
equity  in  favour  of  the  next  of  km,  and  that  the 
heir-at-law  was  entitled  to  hold  the  estate  treed 
from  the  charge.  Leitrim  (Earl  of)  v.  Enery, 
1  Dru.  330. 

The  proper  time  to  decide  whether  the  payment 
of  a  charge  affecting  the  real  estate  of  a  lunatic  is 
to  have  the  effect  of  exonerating  the  inheritance 
is  when  the  payment  is  made  ;  and  the  decision 
ought  not  to  be  deferred  until  alter  the  lunatic's 
death.  Ib. 

Practice.]  — In  lunacy,  any  order,  which  the 
circumstances  shown  by  the  evidence  render  ex- 
pedient, may  be  made  without  an  amendment  ot 
the  petition.  Security  for  the  return  of  a  lunatic, 
permitted  to  go  out  of  the  jurisdiction,  must  be  ot 
a  kind  available  in  the  courts  of  this  country.  Re 
Stair,  1  Cooper,  227. 

A  petition  to  confirm  the  Master's  report  in 
lunacy,  and  a  cross-petition  in  the  nature  of  ex- 
ceptions to  it,  coming  on  to  be  heard  together,— 
Held  (overruling  In  re  Bariatinsky,  1  Ph.  4 
that  the  counsel  for  the  cross-petition  ought  to 
begin.  In  re  Townshend,  1  Ph.  804;  16  Law  J., 
Chanc.,  266. 

Securities  belonging  to  a  lunatic's  estate  ordered 
to  be  deposited  with  the  Master  for  the  purpose 
of  reducing  the  amount  of  the  committee's  recog- 
nizances. In  re  Eagle,  2  Ph.  201. 

The  costs  of  proceedings  under  the  1  Will.  4, 
c.  60,  s.  3,  for  the  purpose  of  obtaining  a  recon- 
veyance of  a  mortgaged  estate  from  a  lunatic 
mortgagee,  are  to  be  borne  by  the  lunatic's  estate. 
In  re  Townsend,  2  Ph.  348;  16  Law  J.,  Chanc., 
456. 

MAGISTRATE — See  JUSTICE  OF  THE  PEACE. 


MAINTENANCE  (ORDER  OF)— See  BASTARD. 
MAINTENANCE  OF  SUITS— See  CONTRACT. 

MALICIOUS   ARREST  AND  PROSECUTION— 
See  CASE. 


MANDAMUS. 

When  the  Writ  lies.]  —  The  Court  will  not 
grant  a  mandamus,  where  the  issuing  of  the  writ 
would  necessarily  be  inoperative,  and  could  not 
be  followed  by  any  beneficial  result,  although  it 
appear  that  the  parties  against  whom  it  is  sought 
had,  upon  the  facts  and  circumstances  before  them 
wrongfully  refused  to  do  the  act  required  ;  but,  in 
order  to  induce  the  Court  to  withhold  their  assist- 
ance on  this  ground,  they  must  be  satisfied  tha 
no  benefit  could  possibly  result  from  the  issuing  o 
the  writ.  Reg.  v.  Bridgejnan,  10  Jur.  159 — B.  C 
— Williams. 

Where  a  rule  for  a  mandamus  to  compel  a  cor 
poration  to  make  an  order  has  been  discharged 
on  the  ground  that  no  demand  and  refusal  havi 
taken  place,  the  Court  will  not  grant  a  new  rul< 
for  a  mandamus  to  the  same  effect,  though  a  de 
mand  rind  refusal  have  taken  place  since  the  dis 
charge  of  the  former  rule.  Ex  parte  Thompson 
6  Q.  B.  721. 

The  Court  will  never  grant  a  mandamus  com 
manding  the  inrolment  in  an  inferior  court  of  an 
instrument,  which,  though  in  part  valid,  would,  in 


ts  terins,  give  power  to  commit  unlawful  acts, 
or  will  they  by  mandamus  enforce  the  process 
f  an  inferior  court,  the  judge  of  which  has  power 
o  compel  obedience  to  its  process.  Reg.  v.  Con- 
ers,  15  Law  J.,  N.  S.,  Q.  B.,  300  ;  10  Jur.  899. 

A  writ  of  mandamus  can  only  be  tested  in  terra 
me.  Ib. 

But  the  Court  will,  in  its  discretion,  amend  the 
vrit  if  improperly  tested  in  vacation  after  return 
as  been  made  to  it.  Ib. 

The  Court  will  not  grant  a  mandamus  to  over- 
eers,  commanding  them  to  allow  inspection  of  the 
varrant  of  their  appointment,  upon  the  application 
fa  rated  inhabitant  suggesting  defects  in  it.  Reg. 
.  Harrison,  2  New  Sess.  Cas.  490;  10  Jur.  981 — 
}.  B. 

By  stat.  9  &  10  Viet.  c.  38,  the  Commissioners  of 
•Voods  and  Forests,  on  behalf  of  her  Majesty, 
vere  empowered  to  take  lands  for  the  purpose  of 
orming  Battersea  Park,  which  were  to  be  con- 
eyed  to  the  Queen,  or  to  trustees  on  her  behalf, 
nd  to  form  a  royal  park.  The  commissioners  had 
given  notice,  under  sect.  15,  of  their  intention  to 
ake  certain  lands  of  the  prosecutor,  but  had  not 
aken  them  : — Held,  that  mandamus  would  lie  to 
he  commissioners,  commanding  them  to  issue 
heir  warrant  to  the  sheriff  to  summon  a  jury  for 
rssessing  compensation  to  the  prosecutor  for  the 
aid  lands,  under  sect.  23.  Reg.  v.  Woods  and 
Crests  (Commissioners)  12  Jur.  915  ;  17  L.  J.,  Q. 
B.,  341. 

Three  persons  were  indicted,  at  the  assizes  for 
he  county  of  S.,  for  forging  the  will  of  C.  D.  It 
appeared,  that  C.  D.  died  in  the  borough  of  O.,  and 
hat  one  of  the  prisoners  took  away  the  deeds,  Sic., 
of  the  deceased,  to  his  own  house,  which  was  in 
the  county  of  S.,  but  not  in  the  borough  of  0.; 
that  the  forged  signatures  of  the  testator  and  one 
of  the  witnesses  were  written  in  the  borough  of 
0.;  and  that  the  offence  was  completed  in  the 
ounty  of  D.,  where  the  forged  signature  of  the 
second  witness  was  written.  The  borough  of  O. 
did  not  contribute  to  the  county-rate,  but  had  a 
borough-fund  of  its  own  : — Held,  that  the  order  for 
payment  of  all  costs  and  expenses  of  the  prosecu- 
tion was  properly  made  on  the  treasurer  of  the 
borough  of  O.  Reg.  v.  Hayward,  17  L.  J.,  Q.  B., 
223;  S.  C.,  nom.  Reg.  v.  Oswestry  (Borough 
Treasurer),  12  Jur.  744 — Q.  B. 

A  mandamus  would  lie  to  the  treasurer  to  com- 
pel payment.  Ib. 

Mandamus,  to  the  verderers  of  a  royal  forest, 
recited,  that  the  Chief  Justice  and  Justice  in  Eyre 
had  granted  license  to  the  prosecutor  to  hunt,  &c. 
in  the  forest,  provided  the  license  were  brought 
to  the  next  court  for  the  said  forest,  to  be  enrolled 
among  the  records  there  ;  and  that  the  defendants 
had  refused  to  enrol ;  the  writ,  therefore,  com- 
manded them  to  enrol  the  license  at  the  next 
court  of  attachment.  Return,  that  the  forest  was 
not  within  any  manor,  &c.  of  the  prosecutor,  nor 
was  he  seised  &c.  of  the  said  forest,  for  any  estate 
whatever,  and  that  the  license  purported  to  extend 
over  lands  within  the  forest,  in  which  A.,  B.,  and 
C.,  were  seised  of  estates  of  freehold,  and  were 
the  occupiers: — Held,  on  demurrer  to  the  return, 
that  the  license  was  void  as  to  the  last-mentioned 
lands,  and,  therefore,  the  Court  could  not  grant  a 
mandamus  to  enrol  it.  Res.  v.  Conyers,  8  Q.  B. 
981. 

The  defendants  also  returned  that  the  verderers 
had  not  been  required  by  the  Chief  Justice  and 
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Justice  in  Eyre,  or  by  any  court  of  the  forest,  to 
enrol  the  license:  —  Held,  on  demurrer  to  the  re- 
turn, that  this  also  was  an  answer  to  the  writ ;  for 
that  the  Court  of  the  Chief  Justice  in  Eyre  had 
power  to  compel  obedience  in  the  verderers,  who 
were  its  officers,  and,  therefore,  the  Court  of 
Queen's  Bench  ought  not  to  interfere,  unless  in  a 
case  of  urgent  necessity.  Ib. 

Under  the  25  Hen.  8,  c.  20,  s.  5,  after  an  elec- 
tion of  a  bishop  by  the  dean  and  chapter  of  a 
cathedral  church,  by  virtue  of  a  conge  d'elire  and 
letters  missive,  the  person  so  elected  is  to  be  re- 
puted and  taken  by  the  name  of  the  lord  elected 
of  the  see,  and  the  King  is  thereupon  to  issue 
letters-patent  to  the  archbishop,  commanding  him 
to  confirm  the  said  election,  and  to  invest  and 
consecrate  him,  and  if  he  failed  to  do  so  for 
twenty  days,  he  is  to  incur  the  penalties  of  a 
pramunire: — Held,  by  Lord  Denman,  C.  J.,  and 
Erie,  J.,  that  the  archbishop,  acting  merely  min- 
isterially, is  bound  to  confirm  the  bishop  elect, 
and  that  he  has  no  authority  to  hear  any  opposition 
advanced  against  the  person  so  elected.  Per  Pat- 
teson,  J.,  and  Coleridge,  J.,  that  confirmation  is  a 
judicial  act,  which  the  archbishop  is  to  conduct 
according  to  the  principles  of  the  canon  law,  and 
that  parties  opposing  are  entitled  to  appear  in  his 
court  and  enter  their  objections.  Reg.  v.  Canter- 
bury (Archbishop],  Hampden,  In  re,  12  Jur.  862; 
17  L.  J.,  Q.  B.,  252. 

Held,  also,  per  Patteson,  J.,  and  Coleridge,  J., 
that  the  opposers  not  having  been  allowed  to  ap- 
pear and  be  heard,  there  was  a  declining  of  juris- 
diction by  the  archbishop,  for  which  a  mandamus 
would  lie.  Ib. 

To  Sessions.] — Where,  at  a  sessions,  held  in 
January,  the  Court  confirmed  an  order  in  bastardy, 
subject  to  a  case  for  the  opinion  of  the  Court  of 
Queen's  Bench,  or  to  a  mandamus  to  hear  the 
appeal,  at  the  option  of  the  appellant,  who  de- 
cided upon  not  bringing  up  the  case,  but  applied 
for  a  mandamus  in  Easter  Term  : — Held,  under  the 
circumstances,  that  the  application  was  not  made 
too  late.  Reg.  v.  Cheshire  (Justices),  1  B.  C.  Rep. 
164;  2NewSess.Cas.  420;  15  Law  J.,  N.S.,  M.  C., 
114;  10  Jur.  808— Wightman. 

If  the  sessions  refuse  to  hear  an  appeal  on  an 
objection  taken  to  the  sufficiency  of  the  notice  of 
appeal,  which  is  untenable,  and  ought  not  to  have 
prevailed,  the  Court  will  grant  a  mandamus  to 
compel  them  to  enter  continuances  and  hear  the 
appeal,  the  appeal  having  been  dismissed  on  a 
preliminary  objection,  and  there  never  having 
been  a  hearing  of  the  appeal,  so  as  to  preclude 
the  Court  from  interfering  by  mandamus.  Reg.  v. 
Surrey  (Justices),  St.  Anne,  Westminster,  (Church- 
wardens and  Overseers'),  App.;  St.  Mary  Magda- 
len, Bermondsey,  (Churchwardens  and  Overseers), 
Resp.,  1  B.  C.  Rep.  12  ;  3  Dowl.  &  L.  573  ;  15  Law 
J.}  N.  S.,  M.  C.,  46  ;  10  Jur.  410— Williams. 

Upon  an  appeal  against  an  order  of  removal 
coming  on  to  be  tried,  the  respondent  admitted 
that  the  examinations  were  defective,  as  not  con- 
taining evidence  of  chargeability.  The  objection 
had  been  pointed  out  by  one  of  the  grounds  of 
appeal.  The  appellants  stated  that  they  waived 
the  objection,  and  applied  to  have  the  appeal  heard 
on  the  merits;  but  the  sessions  quashed  the  order 
at  the  request  of  the  respondents,  with  a  special 
entry  "  for  want  of  proof  of  chargeability  in  the 
examinations."  An  application,  on  the  part  of 
the  appellants,  for  a  mandamus  to  the  sessions,  to 
hear  the  appeal,  was  refused  by  the  Court.  Ex 


parte  Wellingborough,  15  Law  J.,  N.  S.,  M.  C.,  20 
— Q.  B. 

An  order  of  removal  was  made  by  A.  B.  and 
Josiah  Wilson,  and  a  duplicate  copy  served,  in 
which  the  name  of  the  latter  justice  was  illegibly 
written  ;  a  petition  of  appeal  was  presented  against 
the  order,  describing  it  as  made  by  A.  B.  and 
Jonah  Walters,  and  the  appeal  was  entered  as 
against  an  order  made  by  A.  B.  and  John  Walter ; 
notice  of  appeal  was  also  sent,  describing  it  the 
same  way  at  the  sessions;  the  original  order  was 
produced,  and  the  sessions  dismissed  the  appeal, 
on  the  ground  that  there  was  no  order  in  existence 
against  which  it  was  entered  : — Held,  that,  if  the 
sessions  were  of  opinion  that  the  appeal  wag 
meant  to  be  entered  against  the  real  order,  they 
would  have  jurisdiction,  and  a  mandamus  was 
issued  to  compel  them  to  enter  continuances, 
and  hear  the  appeal.  Reg.  v.  Middlesex  (Justices), 
(St.  Pancras  v.  St.  John,  Hackney),  15  Law  J.5 
N.  S.,  M.  C.,  100— B.  C.— Coleridge. 

On  application  for  a  mandamus  to  the  sessions 
to  enter  continuances  and  hear  an  appeal,  it  ap- 
peared from  the  affidavits,  that  an  application  to 
enter  the  appeal  was  made  on  the  second  day  of 
sessions,  and  not  before,  and  was  refused.  It  not 
appearing  what  the  practice  was,  nor  that  the 
sessions  had  refused  on  any  ground,  except  that  of 
the  practice,  the  Court  discharged  the  rule  for  a 
mandamus.  Reg.  v.  Warwickshire  (Justices),  6 
Q.  B.  750. 

Though  it  appeared  that  a  question  might  have 
arisen,  whether  the  appellants  were  not  precluded 
by  a  former  appeal  which  they  had  entered,  but 
had  not  prosecuted,  on  which  question  this  Court 
gave  no  opinion.  Ib. 

An  order  of  removal  was  directed  to  a  parish 
which  contained  several  townships,  one  of  which 
bore  the  same  name  as  the  parish.  The  officers  of 
the  township  appealed  against  the  order.  At  the 
trial  the  respondents  took  a  preliminary  objection, 
that  the  churchwardens  of  the  parish  should  have 
joined  in  the  appeal.  A  witness  stated  that  the 
township  maintained  its  own  poor,  but  the  Ses- 
sions not  believing  the  statement,  held  the  objec- 
tion good,  and  dismissed  the  appeal.  A  mandamus 
was  refused,  because  the  justices  had  decided  on 
a  question  of  fact,  and  their  decision  was  there- 
fore final.  Reg.  v.  Flintshire  (Justices), -f  B.  C. 
Rep.  331;  2  New  Sess.  Cas.  572;  11  Jur.  185; 
16  Law  J.,  M.  C.,  55 — Erie. 

Appellants  against  an  order  of  removal  are  en- 
titled to  enter  and  respite  the  appeal  at  the  ses- 
sions next  following  the  order  without  giving  no- 
tice, though  more  than  thirty-five  days  (stat.  4  &  5 
Will.  4,  c.  76,  ss.  79,  81)  have  elapsed  between 
the  receipt  of  the  order  and  the  holding  of  the 
sessions,  and  to  have  the  appeal  tried  upon  motion 
at  the  next  sessions  after.  The  sessions  having 
refused  to  hear  an  appeal,  because  more  than 
thirty-five  days  had  elapsed  between  the  receipt 
of  the  order  and  the  next  sessions,  the  Court  of 
Queen's  Bench  granted  a  mandamus  calling  upon 
them  to  enter  continuances  and  hear;  and  the 
writ  having  been  obeyed,  costs  were  granted  to 
the  appellants  on  motion,  though  the  respondents, 
in  opposing  the  rule  nisi  for  a  mandamus,  sup- 
ported a  judgment  of  the  sessions  in  their  favour, 
and  though  the  appellants  ultimately  succeeded, 
not  on  the  question  of  settlement,  but  on  the  omis- 
sion of  the  respondents  to  send  with  the  examina- 
tions a  document  referred  to  in  them.  Reg.  v.  Lon- 
don (Justices),  9  Q.B.  41. 
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To  Justices.] — Where  the  justices  at  petty  ses- 
sions, upon  the  facts  before  them  there,  wrong- 
fully refused  to  hear  an  application  for  an  order  of 
affiliation,  the  Court  compelled  them  to  do  so  by 
mandamus,  although  it  was  shown  by  the  affi- 
davits used  in  opposing  the  rule  that  a  previous 
order  had  been  made  and  quashed  generally  upon 
appeal,  it  not  being  sworn  therein  that  such  last- 
mentioned  order  was  quashed  upon  the  merits. 
Reg.  v.  Bridgeman,  2  New  Sess.  Cas.  232  ;  15  Law 
J.,  N.  S.,  M.  C.,  44  ;  10  Jur.  159— B.  C.— Williams. 

The  Court  has  a  discretion  as  to  granting  a  man- 
damus to  justices  to  issue  a  warrant  of  distress  or 
commitment  against  a  person  summarily  convicted 
by  them.  Ex  parte  Thomas,  11  Jur.  107— Q.  B. 

It  is  the  constant  practice  to  call  upon  magis- 
trates by  mandamus  to  grant  a  distress  warrant  for 
levying  a  poor-rate.  Reg.  v.  Cheek,  11  Jur.  86,  n. 
— Q.  B. 

The  Court  in  its  discretion  refused  to  grant  a 
mandamus  to  justices  to  enforce  a  summary  con- 
viction by  warrant  of  distress  or  commitment.  In 
re  Williams,  2  New  Sess.  Cas.  570— Q.  B. 

To  Public  Companies.] — By  theBlackwall  Rail- 
way Act  it  is  provided,  that,  where  a  jury  shall 
give  a  verdict  for  the  same,  or  a  greater  sum  than 
shall  have  been  offered  by  the  company,  for  the 
purchase  of  lands,  to  be  taken  for  the  purposes  of 
the  act,  or  as  compensation  for  any  damage  arising 
in  consequence  of  the  power  thereby  granted,  the 
costs  of  such  inquiry  shall  be  defrayed  by  the  com-  ' 
pany,  and  such  costs,  &c.,  shall  be  settled  and 
determined  by  the  sheriff,  &c.;  and,  in  case  they 
are  not  paid  within  ten  days  after  demand,  a 
power  of  distress  is  given  to  recover  them.  By 
sect.  37,  the  costs  of  deducing,  &c.,  such  title  as 
the  company  may  require  to  any  lands  purchased 
or  taken  by  the  company  for  the  purposes  of  the 
act,  are  to  be  borne  by  the  company,  who  are  to 
pay  the  same  before  entering  into  possession;  or, 
in  case  of  dispute,  are  to  obtain  an  order  as 
thereinafter  mentioned,  and  to  deposit  the  amount 
claimed  by  the  party  whose  lands  are  taken.  By 
sect.  38,  if  the  company  and  the  said  parties  can- 
not agree  as  to  the  amount  of  such  costs,  the  same 
shall  be  ascertained  by  the  Court  of  Exchequer, 
who  may  order  them  to  be  referred  to  a  Master  of 
that  Court  for  taxation,  and  such  order  shall  be 
served  T>n  the  said  parties,  who  shall  be  at  liberty 
to  proceed  under  the  same;  and  the  said  Court 
may,  after  taxation,  order  the  amount  at  which  the 
costs  are  taxed  to  be  paid  to  the  persons  afore- 
said. On  a  rule  for  a  mandamus  to  the  above 
company,  commanding  them  to  pay  the  costs  of 
an  assessment  of  compensation  for  damage,  and 
the  costs  of  title  to  lands  purchased  by  the  rail- 
way company,  in  consequence  of  a  notice  by  the 
owner  that  they  were  damaged  by  the  proximity 
to  the  railway,  such  costs  not  having  been  settled 
by  the  sheriff,  &c. : — Held,  that  a  mandamus  could 
not  issue,  at  all  events,  until  after  the  costs  had 
been  ascertained  and  attempted  to  be  levied  in  the 
mode  pointed  out  by  the  statute.  Reg.  v.  London 
and  Blackwa.ll  Railway  Company,  3  Dowl.  &  L 
399;  4Raihv.Cas.  110;  15  Law  J.,  N.  S.,  Q  B 
42— B.  C.— Patteson. 

By  the  Norwich  and  Brandon  Railway  Act,  the 

company  were  required  to  construct  a  bridge  over 

i  HUT,  so  as  to  leave  the  same  width  of  water- 

vay  under  the  same  as  existed  at  the  time  when 

!  act  passed,  at  the  point  where  the  river  was 

>ssed,  and  so  that  there  should  be  at  all  times 

r  height  of  five  feet  above  the  ordinary  level 


of  the  river.  It  was  then  provided,  that,  after  notice 
given  to  the  company  by  any  owner  or  occupier  of 
lands  adjoining  the  railway,  that  the  said  bridge 
was  not  made  according  to  the  true  intent  and 
meaning  of  the  act,  it  should  be  lawful  for  such 
owner  or  occupier  to  apply  for  and  obtain  an  order 
from  a  justice  of  the  peace  enabling  such  person 
to  make  such  bridge  accordingly,  the  expenses  to 
be  defrayed  by  the  company.  A  bridge  being  in 
the  course  of  construction  by  the  railway  com- 
pany, which  did  not  comply  with  the  act  in  any  of 
the  required  particulars,  notice  was  given  to  the 
company,  requiring  them  to  construct  a  bridge, 
leaving  the  same  width  of  water-way,  &c. ;  and 
so  that  there  should  be  a  clear  height  of  five  feet, 
&c.,  to  which  an  answer  was  sent,  stating  the 
intention  of  the  company  to  make  the  bridge  of 
the  required  height;  but,  that  service  of  any  pro- 
cess in  relation  to  the  other  mutters  would  be 
accepted  on  behalf  of  the  company.  The  bridge 
was,  in  fact,  raised  to  the  proper  height,  and  a 
cutting  at  the  side  of  the  river  was  commenced 
and  discontinued,  and  other  letters  being  then 
sent  on  the  subject  to  the  railway  company,  they 
returned  no  answer.  Upon  a  rule  for  a  man- 
damus, it  was  held,  first,  that,  the  above  circum- 
stances disclosed  a  sufficient  refusal  by  the  com- 
pany. Reg.  v.  Norwich  and  Brandon  Railway 
Company,  13  Dowl.  &  L.  385;  4  Railw.  Cas.  112; 
15  Law  J.,  N.  S.,  Q.  B.,  24. 

Held,  secondly,  that  the  remedy  given  under  the 
act  by  application  to  a  justice,  did  not  apply  so  as 
to  prevent  a  mandamus  being  granted.  Ib. 

The  Hull  and  Selby  Railway  Company  were  em- 
powered by  act  of  Parliament  to  build  a  bridge 
over  the  Ouse,  which  recited,  that  the  building  of 
such  bridge  might  diminish  the  tolls  received  at  a 
neighbouring  bridge  over  the  same  river,  belong- 
ing to  another  company.  It  therefore  enacted, 
that,  if,  in  the  first  three  years  after  the  opening 
of  the  railway,  there  should  be  an  annual  decrease 
in  the  tolls  of  the  last-mentioned  bridge,  as  com- 
pared with  the  tolls  during  the  three  preceding 
years,  the  railway  company  should  forthwith  pay 
the  bridge  company  a  sum  equal  to  ten  years'  pur- 
chase of  such  annual  decrease,  taken  upon  an  ave- 
rage of  the  three  years  in  which  it  occurred.  The 
decrease  took  place,  and  the  compensation  was 
claimed  : — Held,  that  debt  lay  against  the  com- 
pany for  the  amount,  and  that  a  mandamus  to  pay 
was  not  a  more  effectual  remedy,  and  ought  not  to 
be  granted.  Reg.  v.  Hull  and  Selby  Railway  Com- 
pany, 6  Q.  B.70. 

Under  a  railway  act,  the  company  were  required 
"  to  make  proper  watering  places  for  cattle  in  all 
cases  where,  by  means  of  the  railway,  the  cattle 
of  any  person  occupying  lands  adjacent  thereto 
should  be  deprived  of  access  to  their  ancient 
watering  places,  and  to  supply  the  same  at  all 
times  with  water."  The  railway  wasmade  through 
and  intersected  certain  closes  of  Sir  W.  M.,  in 
which  there  were  ancient  ponds  or  watering  places 
for  cattle;  and,  by  means  thereof,  the  cattle,  in 
portions  of  the  closes,  had  been  deprived  of  ac- 
cess to  the  ancient  watering  places,  and  a  manda- 
mus issued,  requiring  the  company  to  make  proper 
watering  places  in  such  portions  of  the  closes  re- 
spectively, which  they  refused  to  do.  On  a  tra- 
verse of  the  return  to  this  mandamus  and  demurrer 
thereto,  it  was  held,  that  the  writ  was  erroneous, 
in  ordering  the  company  to  do  more  than  the  act 
required,  viz.  to  make  a  pond  in  each  of  the  seve- 
ral portions  of  the  closes  which  had  been  cut  off 
from  the  residue  of  such  closes;  and  that  there 
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fences,  drains,  gates,  stiles,  and  other  conve- 
niences, as  might  be  necessary  for  the  re-dividing 
of  the  fields  which  might  be  intersected  by  the 
railway,  and  for  laying  them  to  the  adjoining  fields 
of  the  same  estates,  for  the  purpose  of  convenient 
occupation,  or  otherwise  would  pay  to  Sir  W.  M, 
the  costs  incurred  by  him  in  so  doing.  The  50001. 
was  paid  by  the  company.  A  mandamus  issued, 
reciting  the  above  acts,  and  suggesting  that  the 
company  had  made  their  railway  through  and  in- 
tersected eight  closes  of  Sir  W.  M.,  in  which  there 
were  ponds  or  watering-places  for  cattle,  so  as  to 
cut  off  the  ponds  from  such  one  portion  of  the 
closes  respectively;  and  that  application  had  been 
made  by  him  (Sir  W.  M.)  to  the  company,  but  re- 
fused. The  writ,  therefore,  commanded  the  com- 
pany to  make  proper  watering-places  for  cattle  in. 
such  portions  respectively  of  the  said  several 
closes.  The  return  to  the  writ  stated  the  inden- 
ture, and  a  notice  under  it  by  Sir  W.  M.,  that  he 
required  the  company  to  make,  amongst  other 
conveniences,  the  ponds  in  question  ;  that  they 
executed  the  works  except  the  ponds,  alleging 
that  the  cutting  off  the  ponds  was  part  of  the 
damage  covered  by  the  5000/.,  and  also  the  ponds 
were  not  conveniences  within  the  meaning  of  the 
indenture.  Traverse  of  both  these  assertions,  and 
demurrer  to  the  traverse.  The  Court  of  Queen's 
Bench  held,  that  the  indenture  furnished  no  suffi- 
cient answer;  that,  even  if  the  ponds  could  be 
included  in  the  word  "  conveniences,"  they  were 
not  intended  to  be  provided  for  by  the  5000/.  A 
peremptory  mandamus  was  therefore  issued.  Reg. 
v.  York  and  North  Midland  Railway  Company, 
3  Railw.  Cas.  764. 


was  nothing  on  the  face  of  the  writ  to  show  that 
one  watering  place  would  not  have  been  sufficient 
and  proper  for  the,  whole  of  the  severed  portions. 
York  and  North  Midland  Railway  Company  v.  Mil- 
tier,  15  Law  J.,  N.S.,  Q.  B.,  37S— Exch.  Ch. 

Quaere,  whether  this  provision  of  the  statute  ap- 
plied at  all  to  cases  where  the  fields  in  which  the 
watering  places  were  situated  were  actually  inter- 
sected by  the  railway,  and  whether  the  damage 
was  not  a  matter  of  compensation  under  the  act. 
26. 

By  a  railway  act,  empowering  a  company  to 
make  a  railway,  and  to  build  a  bridge  over  a  river, 
it  was  recited,  that  the  construction  of  the  bridge 
might  effect  a  reduction  in  the  amount  of  tolls  re- 
ceived ty  the  proprietors  of  a  neighbouring  bridge, 
and  the-efore  enacted,  that,  if,  during  the  first 
three  yeirs  from  the  opening  of  the  railway  for 
public  use,  there  should  be  an  annual  decrease  in 
the  tolls  of  the  latter  bridge,  as  compared  with  the 
receipts  during  the  three  immediately  preceding 
years,  then  the  railway  company  should  pay  to  the 
proprietois  of  the  bridge  a  sum  equal  to  ten  years' 
purchase  of  such  annual  decrease,  taken  upon  an 
average  of  the  three  years  during  which  the  same 
should  occir.  The  decrease  having  taken  place, 
and  a  clain  made  for  compensation, — Held,  that 
an  action  for  debt  lay  against  the  railway  com- 
pany for  the  amount,  and  the  Court  of  Queen's 
Bench  refuse!  to  grant  a  mandamus  to  compel  the 
payment.  Re%.  v.  Hull  and  Selby  Railway  Com- 
pany, 3  Railw  Cas.  705;  6  Q.  B.  70. 

A  rule  nisi  hiving  been  obtained  for  a  mandamus 
to  a  railway  co-npany  to  summon  a  jury  to  assess 
compensation  fir  damage  under  their  act,  the  fol- 
lowing agreement  was  entered  into  by  their  agent 
and  the  claiman  :  — "  We  do  hereby  agree  to  ac- 
cept of  the  conpany,  in  discharge  of  our  claim 
against  them  forinjury  &c.,  the  sum  of  4251.,  and 
81.  per  week  for  the  future  so  long  as  the  present 
damages  continue.  (Signed)  W.  E.,  T.  E."  This 
was  also  signed  by  the  agent  of  the  company. 
Upon  this  agreement  the  proceedings  for  the  man- 
damus were  discontinued.  The  company  paid 
the  4251.,  and  als)  the  81.  per  week  for  several 
weeks,  and  then  (eased ;  whereupon  an  applica- 
tion was  made  for  i  mandamus  to  them  to  pay  the 
money  according  t>  the  agreement,  or  to  summon 
a  jury  to  assess  compensation,  or  to  revive  the 
former  rule:  —  Hdd,  that,  as  the  agreement  was 
not  under  the  seal  of  the  company,  it  could  not  be 
enforced  by  actioi;  and  the  Court  granted  the 
mandamus.  Reg.  v.  Bristol  and  Exeter  Railway 
Company,  3  Railw.  Cas.  777 — Q.  B. 

By  a  railway  act  a  company  was  required  to 
make  proper  watering-places  for  cattle  in  all 
cases  where,  by  meuis  of  the  railway,  the  cattle 
of  any  persons  occuoying  lands  adjacent  thereto 
should  be  deprived  of  access  to  their  ancient 
watering-places,  and  to  supply  the  same  with 
water.  After  the  act  passed,  by  indenture  made 
between  the  company  ind  Sir  W.  M.,  in  conside- 
ration of  the  latter  witidrawing  his  opposition  to 
the  progress  through  Parliament  of  a  bill  to  amend 
that  act,  the  company  -ovenanted  to  pay  Sir  W. 
M.,  as  and  for  the  speciil  damage  to  be  thereby 
occasioned  to  his  estaU,  and  particularly  to  his 
mansion-house,  the  sum  of  5000/,  and  that  when- 
ever any  close  of  his  shoild  be  intersected  by  the 
railway,  the  different  pa-ts  adjoining  should  be 
thrown  together,  and  pro>erly  levelled,  &c.;  and 
that  the  company  should  at  their  own  expense 
make  and  complete  suci  good  and  sufficient 


But  held,  by  the  Court  of  Exchequer  Chamber, 
(reversing  the  award  of  the  peremptory  mandamus 
by  the  Court  of  Queen's  Bench)  that  the  writ  was 
bad,  as  it  ordered  the  company  to  do  more  than 
the  act  required,  namely,  to  make  a  pond  in  each 
of  the  portions  of  the  closes,  there  being  nothing 
to  show  that  one  watering-place  would  not  have 
been  sufficient  for  all  the  portions.  Ib. 

RetTirns.] — The  Court  has  a  discretion,  under 
stat.  1  Will.  4,  c.  21,  s.  4,  whether  it  will  allow  a 
return  to  a  mandamus  to  be  made  and  joined  on 
behalf  of  a  third  person,  claiming  a  right  or  in- 
terest in  or  to  the  matter  of  the  writ.  Reg.  v. 
Cheek,  11  Jur.  86;  16  Law  J.,  M.  C.,  65— Q.  B. 

Therefore,  where  a  mandamus  had  been  issued 
to  justices  to  grant  a  distress  warrant  for  levying 
a  poor  rate,  the  Court  refused  to  permit  a  rated 
inhabitant,  who  did  not  show  any  substantial  ob- 
jection to  the  rate,  nor  state  his  bona  fide  belief 
that  he  had  sufficient  grounds  for  making  a  good 
return  to  the  mandamus,  to  frame  the  return,  and 
conduct  the  subsequent  proceedings.  Ib. 

The  validity  of  a  mandamus  may  be  impeached 
on  demurrer  to  a  traverse  of  the  return  to  it.  Reg. 
v.  Leicestershire  and  Northamptonshire  Union  Canal 
Company,  3  Railw.  Cas.  730 ;  6  Q.  B.  898— Exch. 
Ch. 

A  mandamus  to  admit  A.  B.  an  attorney  of  the 
court,  alleged  it  to  be  an  inferior  court.  The  re- 
turn, without  traversing  this  allegation  in  terms, 
set  out  at  length  the  peculiar  customs  and  juris- 
diction of  the  court,  in  order  to  show  that  it  was 
not  within  the  operation  of  the  27th  section  of  6 
&  7  Viet.  c.  73  : — Held,  on  special  demurrer,  that 
the  return  was  not  bad  in  form,  as  an  argumenta- 
tive traverse  of  the  allegation  in  the  writ.  Reg.  v. 
London,  (Mayor,  q-c.)  11  Jur.  867j  16  Law  J.,  Q. 
B.,  185. 
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L.,  a  householder,  had  his  name  placed  upon 
the  burgess  list  of  a  parish,  signed  by  the  over- 
seers. The  mayor  and  assessors  expunged  L.'s 
name,  but  did  not  reject  the  list  altogether.  A 
mandamus  issued  to  the  mayor  commanding  him 
to  insert  L.'s  name  on  the  burgess  roll.  The  re- 
turn alleged  that  the  burgess  list  was  not  signed 
by  the  churchwardens: — Held,  on  demurrer,  that 
this  afforded  no  answer  to  the  writ,  even  if  the 
churchwardens  ought  to  have  signed  the  list. 
Reg.  v.  Dovor  (Mayor,  4-c.),  11  Jur.  Q.  B.,  710; 
16  Law  J.,  M.  C.,  97. 

Semble,  their  signatures  were  unnecessary.  Ib. 
The  writ  of  mandamus  set  forth  the  title  and 
qualification  of  L.  to  have  his  name  inserted  in 
the  burgess  roll,  and  alleged,  among  other  things, 
in  the  terms  of  the  statute  5  &  6  Will.  4,  c.  76, 
s.  9,  that  he  had  paid  all  such  rates  (including 
therein  all  borough  rates  directed  to  be  paid  un- 
der the  provisions  of  that  act)  as  had  become  pay- 
able by  him.  The  return  traversed  this  allegation 
in  its  terms: — Held,  on  demurrer,  that  the  tra- 
verse was  good.  Ib. 

Quaere,  whether  it  was  necessary  that  the  writ 
should  have  contained  this  allegation  ? 

A  return,  alleging  the  non-payment  of  certain 
rates  as  a  ground  of  disqualification,  must  show 
with  certainty  and  particularity  the  nature  of  the 
rates,  the  times  when  they  were  made,  and  how 
the  prosecutor  was  assessed  to  and  became  liable 
to  pay  them.  Ib. 

Quaere,  whether  the  title  of  the  prosecutor 
ought  not  to  be  inquired  into,  and  finally  decided 
upon  affidavit,  upon  the  application  for  a  manda- 
mus. Ib. 

A  writ  of  mandamus  commanded  justices  to 
hear  an  appeal,  by  the  overseers  of  L.,  against  an 
order  of  two  justices  adjudging  the  settlement  of 
a  lunatic  to  be  in  L.,  and  ordering  the  overseers 
of  L.  to  pay  a  sum  of  money,  so  long  as  the  luna- 
tic should  be  confined  in  the  asylum  under  another 
order  made  by  the  same  two  justices,  and  bearing 
date  the  same  day.  The  return  set  out  facts  re- 
lating to  the  said  order,  and  justified  the  refusal 
to  hear: — Held,  that  it  sufficiently  appeared  that 
the  order  referred  to  in  the  return  was  the  order 
addressed  to  the  overseers  of  L.,  and  appealed 
against  by  them.  Reg.  v.  West  Riding,  York- 
shire, 16  Law  J.,  M.  C.,  171— Q.  B. 

Practice.] — A  writ  of  mandamus  can  only  issue 
in  term  ;  if  tested  out  of  term,  it  may  be  amended 
by  the  rule  absolute  for  issuing  it,  after  a  return 
has  been  made  to  it. — By  Patteson,  J.,  and  Cole- 
ridge, J.;  Lord  Denman,  C.  J.,  doubting.  Reg.  v. 
Conyers,  15  Law  J.,  N.  S.,  Q.  B.,  300;  10  Jur. 
899. 

On  demurrer  to  a  traverse  of  the  return  to  a 
mandamus,  defendant  may  impeach  the  validity 
of  the  writ.  So  held  by  the  Court  of  ExchequeY 
Chamber,  affirming  the  judgment  of  the  Court  of 
Queen's  Bench.  Clarke  v.  Leicestershire  and 
Northamptonshire  Canal  Company,  6  Q.  B.  898. 

A  mandamus  for  compensation,  under  5  &  6 
Will.  4,  c.  76,  s.  66,  was  moved  for,  on  the 
ground  that  the  prosecutor  had,  by  the  passing  of 
the  act,  lost  the  emoluments  of  an  office;  and 
that,  although  he  had  since  been  re-appointed  to 
another  office  at  an  increased  salary,  there  had 
been  no  agreement  between  the  prosecutor  and 
the  corporation  that  such  increase  should  be 
deemed  a  compensation  for  the  loss.  On  return 
and  trial  of  an  issue,  bringing  this  fact  into  ques- 


tion, the  judge  and  jury  declared  themselves  of 
opinion  that  such  an  agreement  had  existed  : — 
Held,  no  ground  for  quashing  the  mandamus. 
Reg.  v.  Stamford  (Mayor,  4-c.),  6  Q.  B.  433. 

The  mandamus  required  the  corporation,  by  its 
corporate  style,  to  assess  compensation  (instead 
of  requiring  the  council  to  assess  compensation, 
and  the  corporation  to  execute  a  bond)  after  re- 
turn and  issue  in  fact  tried  : — Held,  that,  assuming 
the  writ  to  be  materially  defective  in  form,  the 
Court  ought  not  to  quash  it  on  motion.  Ib. 

After  a  mandamus  has  been  granted,  return 
made,  and  an  issue  thereon  tried,  the  Court  will 
not  quash  the  mandamus  on  grounds  which  were 
or  might  have  been  discussed  on  showing  cause 
against  the  application  for  it;  as,  that  a  sugges- 
tion on  which  the  motion  was  made  is  untrue.  Ib. 

An  application  was  made  for  a  mandamus  to  a 
railway  company  to  summon  a  jury  to  assess  the 
amount  of  the  purchase-money  of  land  :aken  by 
the  company,  and  also  the  compensation  for  the 
injury  done  by  severance,  and  also  the  compensa- 
tion for  damage  done,  and  to  be  done,  by  the 
works  of  the  company.  By  mistake  th;  rule  was 
drawn  up  and  made  absolute  for  a  mandamus  to 
assess  the  amount  of  the  purchase-iron ey  only. 
The  prosecutor  issued  a  writ  corresponding  with 
his  application;  which  writ  was  quashed,  on  the 
ground  that  it  did  not  follow  the  rule.  An  appli- 
cation was  then  made  to  amend  tie  rule  for  a 
mandamus,  but  was  refused  : — Held,  that  an  ap- 
plication might  be  made  for  another  mandamus 
upon  the  same  affidavits  as  were  used  in  the  ori- 
ginal application.  Reg.  v.  East  Lincashire  Rail- 
way Company,  11  Jur.  169;  16  Lav  J.,  Q.  B.,  127. 

Quaere,  whether  the  Court  couk  have  amended 
the  first  mandamus  ?  Ib. 

At  the  Epiphany  Sessions,  upon  objection  to  a 
notice  of  appeal,  the  justices  dsmissed  the  ap- 
peal, subject  to  a  special  case  <f  a  motion  for  a 
mandamus: — Held,  that  the  apptllant  was  not  too 
late  in  applying  in  the  Easter  Term  following  for 
a  mandamus  to  hear  the  appeal.  Reg.  v.  Cheshire 
(Justices'),  4  Dowl.  &  L.  94 — B.  f. — Wightman. 

A  local  statute,  after  providiig  for  the  appoint- 
ment of  governors  and  guardiars  of  the  poor  of  a 
parish,  and  for  the  filling  up  of  vacancies  by  the 
remaining  governors  and  guardans,  enacted,  that 
after  the  first  year  "the  inhabiftnts  of  the  parish 
in  vestry  assembled"  are  to  nominate  and  choose 
twelve  persons  in  lieu  of  those  Etiring  each  year: 
— Held,  upon  motion  for  a  rmndamus,  that  the 
meeting  was  to  be  called  by  the  governors  and 
guardians,  and,  therefore,  the  writ  should  be  di- 
rected to  them.  Reg.  v.  St.  Mary,  Newington 
(Governors,  4-c.),  12  Jur.  918;  17  L.  J.,  Q.  B.,220 
— B.  C — Coleridge. 

Where  a  railway  companyhad  given  notice  of 
their  requiring  part  of  certainpremises,  and  a  man- 
damus had  been  obtained,  tommanding  the  com- 
pany to  issue  their  precept  for  summoning  a  jury 
to  assess  compensation  fo'  the  whole,  the  writ 
cannot  go  for  part.  Reg  v.  London  and  South- 
western Railway  Company,  12  Jur.  973  ;  17  L.  J., 
Q.  B.,  326. 

Although  attorneys  of  the  superior  courts  are 
entitled,  by  virtue  of  the  stat.  6  &  7  Viet.  c.  73, 
s.  27,  to  be  admitted  to  bferior  courts  of  law,  yet 
where  a  writ  of  mandamis,  directing  the  presiding 
officers  of  the  Lord  Mayor's  Court  to  admit  A.  B., 
described  it  as  an  "inferior  court,"  without  sta- 
ting it  to  be  a  court  of  llw  : — Held,  on  error,  that 
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such  writ  was  bad,  and  that  the  defect  was  not 
cured  by  such  court  being  described  in  the  return 
to  the  writ  as  a  court  of  law.  London  (Mayor,  S/-C.) 
v.  Reg.  (in  error),  17  L.  J.,  Q.  B.,  330— Exch. 
Cham. 

By  a  regulation  of  the  judges,  made  under  stat. 
6  &  7  Viet.  c.  20,  s.  16,  it  is  ordered  that  every 
mandamus  shall  be  tested  and  made  returnable  on 
a  day  certain  before  the  Queen,  &c.: — Held,  that 
the  words  requiring  the  teste  to  be  on  a  day  cer- 
tain, mean  a  day  in  term.  Reg.  v.  Conyers,  8  Q. 
B.  981. 

Held,  also,  (Lord  Denman,  C.  J.,  dubitante),  that 
where  a  mandamus  had,  under  the  direction  of  a 
special  pleader,  been  drawn  with  a  teste  out  of 
term,  and  so  issued,  and  a  return  had  been  made 
and  demurred  to,  whereupon  the  defendants  ob- 
jected, that  the  writ  was  wrongfully  tested,  the 
Court,  by  its  general  authority,  might  amend  the 
case  on  motion  by  the  prosecutor ;  for  that  the 
mistake  was  that  of  the  officer,  not  the  party,  the 
officer  being  bound  to  see  that  a  proper  teste  was 
affixed,  and  not  adopt  an  irregular  one  given  by 
the  prosecutor  ;  that  the  mistake  arose  from  a  mis- 
construction not  unreasonable  ;  and  that  the  Court, 
knowing  the  date  at  which  the  rule  for  a  manda- 
mus was  made  absolute,  might  amend  according 
to  that  date.  Ib. 

Judgment.]  —  Under  stats.  9  Ann.  c.  20  and 
1  Will.  4,  c.  21,  s.  3,  judgment  non  obstante  vere- 
dicto  may  be  given  for  the  party  making  return  to 
a  mandamus.  Reg.  v.  Darlington  School  (Go- 
vernors), 2  Q.  B.  682. 

Quaere,  by  the  Court  of  Exchequer  Chamber, 
whether,  in  other  cases  than  that  of  mandamus, 
judgment  non  obstante  veredicto  may  be  given  for 
a  defendant  as  well  as  for  a  plaintiff.  Semble, 
per  Parke,  B.,  that  it  may.  Ib. 

Costs.] — As  a  general  rule,  the  costs  of  an  appli- 
cation for  a  mandamus  will  follow  the  event, 
under  the  1  Will.  4,  c.  21,  s.  6,  unless  •&  very 
strong  ground  of  exemption  be  shown  on  the  other 
side.  Reg.  v.  Oxted  (Overseers),  2  New  Sess.  Cas. 
377;  S.  C.  nom.  Reg.  v.  Surrey  (Justices),  (St.  Anne, 
Westminster  v.  Oxted),  15  Law  J.,  N.  S.,  M.  C., 
117;  10  Jur.  432— Q.  B. 

Where,  however,  the  sessions  dismissed  an  ap- 
peal on  an  objection  of  the  insufficiency  of  the  no- 
tice of  appeal,  and  an  application  was  afterwards 
made  for  a  mandamus  to  compel  the  sessions  to 
hear,  the  costs  of  such  application  and  of  the  man- 
damus were  given  against  the  party  showing  cause 
against  it,  it  appearing  to  the  Court  that  the  objec- 
tion on  which  the  sessions  decided  was  frivolous.  Ib. 

Where  the  sessions  had  dismissed  an  appeal  on 
the  ground  that  the  previous  sessions  had  impro- 
perly entered  and  respited  the  appeal,  the  appel- 
lants having  had  time  to  give  notice  and  come 
prepared  to  try  the  appeal  at  those  sessions,  and 
the  Court  made  a  rule  absolute  for  a  mandamus  to 
the  sessions  to  hear  the  appeal : — Held,  that  the 
respondents  ought  to  pay  the  costs  of  the  manda- 
mus under  the  1  Will.  4,  c.  21,  s.  6.  Reg.  v. Lon- 
don (Justices),  2  New  Sess.  Cas.  568 — Q.  B. 

Where  a  mandamus  has  been  applied  for  to  jus- 
tices at  sessions,  to  compel  them  to  perform  an  act 
they  erroneously  supposed  they  had  no  power  to 
do,  if  the  party,  in  whose  favour  such  decision  is 
given,  opposes  the  application  for  the  writ  unsuc- 
cessfully, the  general  rule,  that  an  unsuccessful 
party  must  pay  all  the  costs,  is  applicable.  Reg 
v.  Cumberland  (Justices).  S.  P.,  Reg.  v.  Lancashire 


(Justices),  3  New  Sess.  Cas.  202  ;  12  Jur.  1048  ;  17 
L.  J.,  M.  C.,  133— B.  C.— Wightman. 

The  Court,  however,  may,  under  certain  circum- 
stances, make  an  exception,  in  the  exercise  of  its 
jurisdiction.  Ib. 

Such  rule,  however,  will  not  apply,  where  a 
party,  having  succeeded  in  the  court  below,  offers 
no  resistance  to  the  correction  of  the  error,  and  is 
no  party  to  the  proceedings  in  the  court  above.  Ib. 

If  the  sessions  refuse  to  hear  an  appeal  upon 
some  frivolous  ground  taken  at  the  time  of  the  ap- 
peal being  called  on,  and  the  Court  above  grant  a 
mandamus  to  compel  them,  the  rule,  that  the  costs 
of  a  mandamus  follow  the  result  of  the  writ,  pre- 
vails, if  nothing  is  shown  to  take  it  out  of  the  gene- 
ral rule: — Held,  that  no  demand  need  be  made 
before  applying  for  the  costs.  Reg.  v.  Cheshire 
(Justices),  2  B.  C.  Rep.  186;  12  Jur.  161— Wight- 
man. 

When  cause  is  shown  against  a  rule  for  a  man- 
damus, the  Court,  in  the  exercise  of  its  discretion, 
under  stat.  1  Will.  4,  c.  21,  s.  6,  will  in  general 
order  costs  to  be  paid,  by  that  party  to  the  applica- 
tion who  ultimately  fails,  to  that  party  who  ulti- 
mately succeeds,  but  the  rule  is  not  invariable. 
Reg.  v.  Surrey  (Justices),  9  Q.  B.  37. 

Where,  however,  the  sessions  had  dismissed  an 
appeal  on  a  frivolous  preliminary  objection,  name- 
ly, that  the  notice  of  appeal  purported  to  be  given 
not  by  the  churchwardens  and  overseers,  but,  as 
the  fact  was,  by  a  majority  of  the  churchwardens 
and  overseers  acting  on  behalf  of  all,  and  a  motion 
was  made  for  a  mandamus  to  the  justices  to  enter 
continuances  and  hear  the  appeal,  against  which 
motion  the  respondents,  and  not  the  justices,  show- 
ed cause,  and  the  mandamus  issued,  and  was 
obeyed: — Held,  that  the  respondents  might  pro- 
perly be  required  to  pay  the  costs  of  the  motion  for 
a  mandamus  and  of  the  writ,  although  in  showing 
cause  they  had  upheld  the  judgment  of  a  Court 
given  in  their  favour.  Ib. 

MANOR — See  COMMON,  COPYHOLD. 

A  prescription  or  custom  in  a  manor  to  work 
mines  under  houses,  without  making  compensation 
for  any  damage  occasioned  to  such  houses,  is  bad, 
as  being  unreasonable.  Hilton  v.  Granville  (Earl), 
Dav.  &  M.  614. 

Evidence  of  reputation  is  admissible  to  prove 
the  line  of  boundary  of  a  reputed  manor.  Doe  d. 
Molesworth  v.  Sleeman,  15  Law  J.,  N.  S.,  Q.  B., 
338;  10  Jur.  568. 

Avowry  stated  the  holding  of  a  Court  Leet,  and 
the  adjournment  thereof,  and  that  the  jurors  pro- 
ceeded according  to  the  custom  of  the  manor  to 
examine  the  weights  and  measures  within  the 
manor;  and  that  plaintiff,  not  regarding  his  duty, 
but  contriving  to  prevent  the  due  examination,  ac- 
cording to  the  custom,  of  the  weights  and  mea- 
sures, while  the  jurors  were  proceeding  in  their 
examination,  knowingly  and  unlawfully  obstructed 
them  in  such  examination;  that,  therefore,  at  the 
court  duly  holden  by  adjournment,  it  was  present- 
ed that  plaintiff  obstructed  the  jury  in  the  execu- 
tion of  their  duties  in  examining  the  weights  and 
measures  within  the  manor,  and  that  by  the  judg- 
ment of  the  Court  he  was  amerced  for  his  said  ob- 
struction : — Held,  that  the  presentment  was  in- 
sufficient, for  not  stating  what  the  act  of  obstruc- 
tion by  plaintiff  was.  Frost  v.  Lloyd,  11  Jur.  59; 
16  Law  J.,  Q.  B.,  13. 
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Where  a  legal  manor  has  once  existed,  declara 
tions  of  persons  deceased  as  to  its  boundary  are 
still  admissible  in  evidence,  though  the  manor  ha~ 
ceased  to  exist  otherwise  than  by  reputation.    Do 
d.  Molesworth  v.  Sleeman,  9  Q.  B.  298. 

The  right  of  a  lord  of  a  manor  to  seize  quousque 
js  not  taken  away  by  11  Geo.  4  &  1  Will.  4,  c.  65 
Dimes  v.  Grand  Junction  Canal  Company,  15  Sim 
433.  

MANSLAUGHTER— See  CRIMINAL  LAW. 


MARKET. 

[The  10  Sf  11  Viet.  c.  14,  consolidates  in  one  art 
the  provisions  usually  contained  in  acts  for  con- 
structing and  regulating  markets  and  fairs.] 

King  Charles  the  First,  by  letters-patent,  in 
1639,  granted  to  G.  H.  and  his  heirs  a  weekly 
market,  &c.  at  E.,  with  all  tolls  and  profits.  By 
deed  of  31st  of  August,  1646,  between  G.  H.,  of 
the  first  part,  and  certain  persons  on  behalf  of  the 
inhabitants  of  E.,  of  the  second  part,  the  inhabi- 
tants of  E.  "  having  considered  the  great  charge 
G.  H.  had  been  at  in  procuring  the  market,"  and 
for  other  considerations  therein  mentioned,  did 
grant  unto  G.  H.  the  court-house  and  the  waste 
ground  adjoining  the  market-place,  together  with 
"  the  market-place;"  and  G.  H.  covenanted  that 
the  inhabitants  should  have  a  market  toll-free: — 
Held,  that,  in  the  absence  of  any  evidence  of  an 
ancient  market,  or  of  any  reference  to  a  custom 
or  exemption  from  stallage  in  the  charter  of  1639, 
there  was  no  origin  to  which  such  exemption  could 
be  referred  but  the  deed  of  1646.  Lockwoodv. 
Wood,  15  Law  J.,  N.  S.,  Q.  B.,  37;  10  Jur.  158. 

The  word  "  toll"  in  a  grant  may  include  stallage. 
Lockwood  v.  Wood,  6  Q.  B.  31. 

And  if  the  Crown  grant  to  H.,  and  his  heirs, 
that  they  may  have  and  hold  a  market  in  the  town 
of  E.,  with  all  tolls  and  profits  thence  arising,  but 
neither  the  Crown  nor  H.  has  any  right  of  soil 
in  the  town,  if  H.  afterwards  acquires  the  soil  on 
which  the  market  is  held,  he  may  claim  stallage 
by  virtue  of  the  grant.  So  held  by  the  Court  of 
Queen's  Bench  ;  judgment  affirmed  by  the  Court 
of  Exchequer  Chamber.  Ib. 

Held,  by  the  Court  of  Exchequer  Chamber,  that 
a  modern  grant  by  H.,  a  subject  holding  under  the 
Crown  as  before  mentioned,  to  which  certain  per- 
sons, styled  "inhabitants  of  E.,"  are  parties, 
granting  that  the  said  "  inhabitants  of  E,"  their 
heirs  and  assigns  for  ever,  shall  enjoy  the  market 
as  freely  as  H.  held  it  of  the  Crown,  and  contain- 
ing a  covenant  by  H.  that  they  shall  do  so,  does 
not  exempt  from  stallage  an  inhabitant  not  privy 
to  the  parties  to  such  grant.  Ib. 

Such  an  exemption  for  the  inhabitants  of  a  town 
can  be  only  by  way  of  custom,  not  of  grant  or 
prescription.  Ib. 

Quaere,  whether  an  exemption  or  discharge  from 
toll  other  than  stallage,  could  be  claimed  by  such 
grant  or  prescription  for  inhabitants  generally.  Ib. 

MARRIAGE — See  CRIMINAL  LAW,  HUSBAND  AND 

WIFE. 

A.  covenanted   with   B.,   a   single  woman,  by 

vhom  l,f;  l,;lfi  two  children,  to  pay  her  for  her  life, 

subject  to   the  proviso  thereinafter  contained,  an 

Annuity  of  40/.:   provided,  that,  if  she  should  at 

any  tune  thereafter  happen  to  marry  with  any  per- 


son, then  the  annuity  should  be  reduced  to  207. 
B.  having  subsequently  married — Held,  that  she 
was  entitled  only  to  the  reduced  annuity,  there 
being  nothing  in  the  proviso  which  rendered  it 
void  on  grounds  applicable  to  conditions  subse- 
quent in  restraint  of  marriage.  Grace  v.  Webb, 
12  Jur.  987— C. 

Proviso,  in  Restraint  of.] — Where  there  was  a 
covenant  in  a  deed  to  pay  an  unmarried  woman 
an  annuity,  with  a  proviso  that  on  her  marriage 
the  annuity  should  be  reduced  in  amount, — it  was 
held,  that  the  proviso  was  void,  as  being  in  re- 
straint of  marriage,  and  that  the  annuitant,  after 
marriage,  was  entitled  to  the  annuity  without  any 
reduction.  Grace  v.  Webb,  16  Law  J.,  Chanc., 
113  5  10  Jur.  1049— V.  C.  E. 


MASTER  AND  SERVANT. 

Contract  of  Hiring.]  — A  contract  in  writing  for 
the  hire  of  a  clerk,  by  which  the  salary  is  to  be 
paid  at  the  following  rates,  viz.,  for  the  first  year 
— /.,  and  — I.  for  the  second  and  subsequent 
years,  is  a  contract  for  a  yearly  hiring,  and  the 
salary  cannot  be  recovered  for  any  proportionate 
part  of  a  year.  Giraud  v.  Richmond,  15  Law  J.. 
N.  S.,  C.  P.,  180;  10  Jur.  360. 

Such  contract  is  within  the  Statute  of  Frauds  ; 
and  parol  evidence,  altering  the  times  of  payment 
of  the  salary,  is,  therefore,  not  receivable.  Ib. 

An  agreement  having  been  signed  by  the  plain- 
tiff" and  A.  S.,  the  defendant,  who  was  present  at 
the  signature,  indorsed  at  the  same  meeting  upon 
the  agreement  the  following  memorandum: — "I 
hereby  undertake  that  my  daughter,  A.  S.,  shall 
perform  all  the  covenants  in  the  annexed  agree- 
ment, and  hold  myself  responsible  for  her:" — 
Held,  that  the  agreement  and  memorandum  were 
all  one  transaction,  and  that  the  latter  might  be 
coupled  with  the  former,  to  show  a  sufficient  writ- 
ten consideration  for  the  defendant's  promise. 
Coldham  v.  Showier,  15  Law  J.,  N.  S.,  C.  P.,  261; 
10  Jur.  552. 

Where  A.  contracts  to  furnish  B.  with  a  reason- 
able quantity  of  work  at  a  fixed  rate  of  wages, 
and  B.  is  bound  not  to  work  for  any  other  person 
or  persons  for  a  period  of  seven  years  : — Held, 
:hat  there  is  a  mutuality  of  contract  implied,  and 
that  A.  would  be  bound  to  furnish  work  for  the 
whole  period  of  seven  years.  Hartley  v.  Cummings, 
2  Car.  &  K.  433— Erie. 

A.  contracted  to  purchase  of  B.  the  goodwill 
&c.  of  a  public-house.  On  the  back  of  the  agree- 
ment was  the  following  memorandum,  written 
and  signed  by  C.,  after  the  execution  of  the  agree- 
ment by  A.  and  B.  I  hereby  undertake  that  my 
daughter  B.  shall  perform  all  the  covenants  and 
conditions  named  in  the  annexed  agreement,  and 
lold  and  consider  myself  responsible  for  her. 
The  whole  was  described  by  the  witness  as  having 
seen  one  entire  transaction.  In  an  action  against 
C.  to  recover  back  the  deposits,  on  the  purchase 
going  off  by  the  default  of  the  vendor :— Held, 
;hat  the  agreement  and  indorsement  might  be 
ooked  at  together,  for  the  purpose  of  making  out 
a  consideration  for  the  defendant's  promise.  Cold- 
ham  v.  Showier,  3  C.  B.  312 ;  2  Car.  &  K.  201. 

A.  enters  the  service  of  B.  under  a  written 
agreement,  as  follows : — I  agree  to  receive  you  as 
clerk  in  my  establishment,  in  consideration  of 
your  paying  me  a  premium  of  300/.,  and  to  pay  you 
a  salary  at  the  following  rates,  namely,  for  the  first 
year  70/.,  for  the  second  90/.,  for  the  third  110/., 
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for  the  fourth  140J.,  and  150Z.  for  the  fifth  and  fol- 
lowing years  that  you  may  remain  in  my  employ- 
ment:— Held,  that  the  agreement  was  one  that  by 
the  Statute  of  Frauds  was  required  to  be  in  writing  ; 
that  there  being  a  precise  stipulation  for  yearly- 
payments,  evidence  was  not  admissible  to  show, 
that,  at  or  after  the  time  the  letter  containing  it 
was  sent  by  B.  to  A.,  it  was  verbally  agreed  that 
the  salary  should  be  paid  quarterly;  and  that  the 
fact  of  the  payments  having  usually  been  made 
quarterly,  did  not  vary  the  rights  of  the  parties 
under  the  agreement.  Giraud  v.  Richmond,  2  C. 
B.  835. 

The  plaintiffs  agreed  in  writing  with  L.,  that  he 
should  serve  them  for  seven  years  as  a  crown-glass 
maker,  that  he  should  not  during  that  term  work 
for  any  other  person  without  their  license;  that 
they  might  deduct  from  his  wages  any  fine  he 
might  incur  for  breach  of  their  mles;  that  during 
any  depression  of  trade  he  should  be  paid  a  moiety 
of  his  wages  ;  that  if  he  should  be  sick  or  lame  the 
plaintiffs  should  be  at  liberty  to  employ  any  other 
person  in  his  stead,  without  paying  him  any  wages  ; 
that  the  plaintiffs  should  pay  him  so  long  as  he 
should  be  employed  and  work  as  a  crown-glass 
maker  certain  wages  by  the  piece,  and  81.  a  year 
in  lieu  of  house-rent  and  firing,  and  that  the  plain- 
tiffs should  have  option  of  dismissing  him  from 
their  service  on  giving  him  a  month's  notice  or  a 
month's  wages  : — Held,  that  this  agreement  bound 
the  plaintiff's  to  employ  L.  during  the  seven  years, 
subject  to  the  above  power  of  dismissal  ;  that  there 
was,  therefore,  a  good  consideration  for  L.'s  con- 
tract to  serve  for  the  seven  years,  and  the  agree- 
ment was  not  in  unlawful  restraint  of  trade.  Pil- 
kington  v.  Scott,  15  M.  &  W.  657. 

The  first  count  of  the  declaration  alleged  an 
agreement  by  a  company  to  retain  and  employ 
plaintiff  as  their  permanent  solicitor,  and  assigned 
as  a  breach,  the  discharging  of  plaintiff  without  just 
cause  from  being  such  solicitor.  The  evidence 
was,  that,  by  a  resolution  of  a  committee,  plaintiff 
was  appointed  permanent  solicitor  to  a  company, 
which  afterwards  amalgamated  with  another  com- 
pany; and  plaintiff  then  acted  as  solicitor  to  such 
company  until  his  dismissal : — Held,  that,  even  as- 
suming the  amalgamated  company  had  adopted  the 
resolution  appointing  plaintiff,  the  appointment  was 
only  meant  to  be  as  the  ordinary,  and  not  as  the 
temporary,  solicitor  of  the  company,  so  that  plain- 
tiff might  be  dismissed  without  cause;  and  that 
such,  therefore,  was  not  evidence  to  support  the 
first  count.  Elderton  v.  Emmens,  11  Jur.  612;  16 
Law  J.,  C.  P.,  209. 

The  second  count  stated  an  agreement,  by  which 
plaintiff  was  to  receive  from  the  company  a  salary 
in  lieu  of  rendering  a  bill  of  costs  for  general 
business  done  by  him  as  their  attorney  and  solici- 
tor, and  alleged,  that,  in  consideration  that  plain- 
tiff promised  the  company  to  perform  the  agree- 
ment in  all  things  on  his  part,  the  company  pro- 
mised plaintiff  to  perform  the  same  in  all  things 
on  their  part,  and  to  retain  and  employ  him  as 
attorney  and  solicitor  of  the  company.  The  count 
assigned  as  a  breach,  the  dismissal  of  plaintiff 
from  such  employment,  alleging  also,  that  the 
company  had,  since  such  dismissal,  refused  to 
retain  or  employ  him  as  such  attorney  or  to  pay 
him  the  salary: — Held,  bad  in  arrest  of  judgment, 
there  being  no  consideration  for  the  promise  to 
retain  and  employ.  Ib. 

Held,  also,  that,  even  if  there  was  a  good  breach 
for  the  non-payment  of  the  salary,  there  was  no 
necessity  for  a  venire  de  novo,  though  general 


damages  had  been  assessed  on  this  count,  inas- 
much as  the  promise  could  not  be  severed,  and 
there  was  no  consideration  for  the  entire  pro- 
mise. Ib. 

Plaintiff"  entered  into  an  agreement  with  one  P., 
by  which  P.  agreed  during  the  term  of  seven  years 
to  serve  plaintiff  "  and  his  partner  or  partners  for 
the  time  being,  or  either  or  such  of  them  as  shall 
carry  on  the  trade  or  business  now  carried  on  by 
him  as  a  glass  and  alkali  manufacturer;"  and  also 
that  he,  P.,  would  not,  during  the  said  term,  ne- 
glect or  absent  himself  from  the  work  and  service 
without  the  license  of  the  plaintiff,  "  or  his  partner 
or  partners  for  the  time  being,  or  such  of  them  as 
shall  carry  on  the  business  now  carried  on  by  him  ;" 
nor,  during  the  term,  work  for  or  serve  any  other 
person  at  any  other  glass-house  or  place  whatso- 
ever ;  and  the  plaintiff,  in  consideration  of  such  ser- 
vice, agreed,  so  long  as  P.  should  continue  in  the 
employ,  to  pay  to  P.  a  certain  sum  per  week  ;  pro- 
vided, that  in  case  P.  should  be  sick,  or  otherwise 
incapacitated  to  perform  the  service,  or  not  con- 
duct himself  properly,  or  if  the  plaintiff,  "or  his 
partner  or  partners  for  the  time  being,  or  either 
or  such  of  them  as  shall  carry  on  the  business  now 
carried  on  by  him,  shall  discontinue  the  said  trade 
or  business  during  the  said  term  of  seven  years," 
the  plaintiff  or  his  partners  were  to  be  at  liberty 
to  employ  any  other  person  in  the  room  of  P., 
without  making  satisfaction  to  P.: — Held,  in  an 
action  for  seducing  P.  from  the  plaintiff's  service, 
that  the  agreement  was  valid,  and  not  void  either 
for  want  of  mutuality,  or  of  being  in  unlawful 
restraint  of  trade.  Hartley  v.  Cummings,  12  Jur. 
57;  17  L.  J.,  C.  P.,  84. 

An  agreement  in  writing  was  entered  into  by  an 
infant  to  serve  a  master,  and  no  one  else,  for 
twelve  months.  The  infant  entered  into  the  ser- 
vice under  the  agreement.  By  the  terms  of  the 
agreement  the  master  was  authorized  to  stop  the 
wages  of  the  infant  at  any  time  during  which  the 
master's  steam-engine  should,  for  any  reason,  stop 
working;  but  the  master  was  not  compelled  to 
provide  employment  for  the  infant  during  such 
time  : — Held,  that  the  agreement  was  inequitable 
and  void,  and  the  Court  quashed  a  conviction  of 
the  infant,  under  4  Geo.  4,  c.  34,  for  absenting 
himself  without  leave.  Reg.  v.  Lord,  3  New  Sess. 
Cas.  246  ;  12  Jur.  1001;  17  L.  J.,  M.  C.,  181— Q.  B. 

In  a  declaration  against  a  public  officer  of  an 
insurance  and  loan  company,  the  second  count 
stated,  that  it  was  agreed  between  the  company 
and  the  plaintiff,  that,  from  the  1st  January  then, 
next,  the  plaintiff,  as  the  attorney  of  the  said  com- 
pany, should  receive  a  salary  of  100Z.  per  annum, 
in  lieu  of  rendering  an  annual  bill  of  costs  for 
genera]  business  &c.;  and,  in  consideration  that  the 
plaintiff  had  promised  to  fulfil  the  agreement  on 
his  part,  the  company  promised  to  fulfil  the  same 
on  their  part,  and  to  retain  and  employ  the  plain- 
tiff as  such  attorney.  Breach,  that  the  company 
refused  to  employ  the  plaintiff  as  such  attorney, 
and  wrongfully  dismissed  him,  and  thence  refused 
to  employ  him,  or  to  pay  him  the  salary: — Held, 
by  the  Court  of  Exchequer  Chamber,  reversing 
the  judgment  of  the  Court  of  Common  Pleas,  that 
such  count  was  good  upon  motion  in  arrest  of 
judgment ;  and  that  the  agreement  therein  set  forth 
was  one  which  created  the  relation  of  attorney 
and  client,  and  amounted  to  a  promise,  on  the 
part  of  the  defendants,  to  continue  that  relation  at 
least  for  one  year.  Elderton  v.  Emmings,  4  C.  B. 
498,  n.;  17  L.  J.,  C.  P.,  307— Exch.  Cham. 

Wages.]  —  The    additional  month's    wages    to 
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which  a  menial  servant,  hired  by  the  year,  is  enti 
tied  if  discharged  without  cause  and  without  £. 
month's  warning,  cannot  be  recovered  under  a 
common  count  in  assumpsit,  but  must  be  declared 
for  specially.  Fewings  v.  Tisdal,  11  Jur.  977— 
Exch. 

Where  by  terms  of  a  contract,  a  service  to  be 
performed  by  A.  for  B.  is  to  be  paid  for  in  goods 
A.  cannot  declare  in  debt  for  the  value  of  the  ser 
vice,  but  must  sue  on  the  special  contract.     Keys 
v.  Harwood,  2  C.  B.  905. 

But  if  B.  by  his  own  act  render  the  delivery  o 
the  goods  impossible,  A.  may  sue  in  debt  for  the 
value  of  the  service.  So,  if  B.  allow  the  goods 
to  be  sold  under  an  execution  against  him.  Ib. 

Wages — Truck  Act.] — Plaintiff  was  employed 
by  defendant  as  a  frame-work  knitter,  or  weaver 
of  gloves  in  frames  provided  by  defendant,  and 
paid  according  to  the  quantity  of  work  he  per- 
formed, at  an  agreed  price  per  dozen  pairs,  subjecl 
to  certain  charges  and  deductions,  according  to 
the  usage  of  the  trade,  which  was  known  to  plain- 
tiff. Those  deductions  were,  charge  for  frames 
and  standing  room,  for  a  boy  winding,  and  a  small 
percentage  when  the  weekly  wages  of  plaintiff  ex- 
ceeded a  certain  sum  : — Held,  first,  that  they  were 
not  within  the  prohibition  in  sect.  8  of  1  &  2  Viet. 
c.  37,  being  the  mode  of  calculating  the  amount 
of  wages.  Chawner  v.  Cummings,  15  Law  J.,  N. 
S.,  Q.  B.,  161;  10  Jur.  454. 

Held,  secondly,  that,  if  they  had  been  within 
that  prohibition,  they  would,  by  virtue  of  sect.  4, 
be  recoverable  under  a  count  for  work  and  labour, 
and,  by  sect.  5,  would  not  be  available  for  defend- 
ant in  the  shape  of  set-off.  Ib. 

A  person  who  takes  a  contract  to  execute  a  cut- 
ting on  a  railway,  at  a  certain  sum  per  cubic  yard, 
and  employs  several  men  under  him  to  assist  in 
doing  the  work,  is  not  a  workman  or  labourer 
within  the  true  meaning  of  the  1  &  2  Will.  4,  c.37, 
(the  Truck  Act),  although  he  does  a  portion  of  the 
work  himself.  Riley  v.  Warden,  2  Exch.  Rep.  59. 

Where  the  earth  removed  is  clay,  which  is  used 
for  making  bricks— Quaere,  whether  a  labourer  en- 
gaged in  the  removal  of  such  earth  is  a  person 
employed  in  or  about  the  working  or  getting  of 
clay,  within  the  meaning  of  the  19th  section  of  the 
1  &2  Will.  4,  c.  37?  Ib. 

Plaintiff,  a  frame-work  knitter,  worked  as  a  wea- 
ver of  gloves  for  defendant,  in  frames  provided  by 
defendant,  at  an  agreed  gross  price  per  dozen  pairs. 
Defendant  was  a  sub-contractor,  furnishing  the 
work  by  agreement  to  a  master  manufacturer,  who 
found  machinery  and  materials.  Defendant  set- 
tled with  plaintiff  weekly  for  the  work  done,  de- 
ducting out  of  the  gross  price  per  dozen  certain 
charges  which  were  according  to  the  known  cus- 
tom of  the  trade,  namely:—!.  A  frame-rent  per 
week.  2.  A  payment  per  week  for  use  of  defend- 
ant's premises  to  work  in,  standing-room  for  the 
frame,  defendant's  trouble  and  loss  of  time  in  pro- 
curing materials  and  conveying  them  to  plaintiff 
defendant's  responsibility  to  the  master  manufac- 
turer under  whom  he  contracted  for  the  work 
superintendence  of  the  work,  sorting  the  goods 
when  made,  and  delivering  them  to  the  master 
manufacturer.  3.  Payments  to  a  boy  for  windinn- 

s  yarn,  and  wear  and  tear  of  machinery.     4    A 

"•iinv  per  shilling  on  the  net  sum  earned  by  plain- 

tiir  ubove  14s.  per  week,  as  compensation  to  de- 

lant  for  a  percentage  paid  by  him  to  the  master 

'tur,r  on  the  amount  of  goods  manufactured 

•fondant  for  him,  with  machinery  rented  of  him 
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by  defendant.  There  was  no  written  contract  in 
writing  between  plaintiff  and  defendant : — Held, 
that  the  agreement  to  pay  plaintiff's  wages  with 
these  deductions  was  not  a  contract  to  pay  part  of 
such  wages  otherwise  than  in  the  current  coin, 
within  sect.  1  of  the  Truck  Act,  1  &  2  Will.  4, 
c.  37;  nor  was  a  contract  in  writing  under  sect. 
23  necessary  to  legalize  such  deductions.  Chaw- 
ner v.  Cummings,  8  Q.  B.  311. 

Held,  also,  that  there  was  not  in  this  case  any 
demise  of  a  "tenement"  within  sect.  23.     Ib. 

Quaere,  whether  there  was  a  demise  of  anything 
at  a  rent  thereon  reserved,  within  that  clause.     Ib, 

Liability  of  Master  for  Acts  of  Servant.]  — By  a 
local  act  of  Parliament,  no  act  of  the  commission- 
ers of  the  Dartford  Creeks  shall  be  valid,  unless 
made  or  done  at  a  meeting  under  the  act ;  and  all 
the  powers  of  the  act  shall  be  executed  by  the  ma- 
jority of  the  commissioners  present  at  a  meeting, 
not  less  than  three  being  present.  By  sect  12,  the 
commissioners  shall  and  may  be  sued  in  the  name 
of  their  clerk.  The  commissioners  passed  resolu- 
tions, that  their  engineer  should  prepare  specifica- 
tions, with  a  view  to  the  performance  of  a  con- 
tract for  certain  works,  and  that  tenders  should 
be  invited  for  the  same.  At  a  meeting,  at  which 
seven  commissioners  were  present,  they  unani- 
mously agreed  to  accept  a  tender  sent  in  by  B. 
Three  commissioners  only  were  named  in  the  con- 
tract with  B.,  which  was  prepared  by  their  secre- 
tary, and  by  none  of  them  was  it  signed.  B.did  the 
works  specified  in  the  contract ;  inter  alia,  a  bank, 
which  he  erected  of  insufficient  materials.  Water 
was  prematurely  admitted,  which  sunk  the  bank, 
and  damaged  the  plaintiff's  land: — Held,  first, 
that  the  contract  was  made  in  execution  of  the 
office  of  the  commissioners,  and  that  work  done 
under  that  contract  was  work  by  them  as  commis- 
sioners, for  which  they  might  properly  be  sued  in 
the  name  of  their  clerk.  Allen  v.  Hayward,  15  Law 
J.,  N.  S.,  Q.  B.,  99;  10  Jur  92. 

But  held,  secondly,  that  the  bank  which  failed, 
being  a  part  of  the  works  specified  and  described 
in  the  contract,  B.  the  contractor,  and  not  the 
commissioner,  was  liable  for  the  damage  done  to 
plaintiff.  Ib. 

By  a  local  act  commissioners  were  appointed  for 
improving  a  navigation,  all  their  powers  to  be  exe- 
cuted by  the  majority  present  at  a  meeting  of  not 
"ewer  than  three  ;  they  were  not  to  be  personally 
iable  on  contracts  made,  or  for  damages  incurred 
in  relation  to  any  thing  done  in  pursuance  of  the 
act,  but  might  be  sued  in  the  name  of  their  clerk. 
The  commissioners  at  a  meeting  duly  held,  Novem- 
ber 12,  resolved  to  accept  a  tender  for  executing 
works  in  pursuance  of  the  act ;  their  clerk  there- 
upon drew  up  a  contract  according  to  the  tender, 
and  it  was  afterwards,  December  4,  signed  by  the 
contractor.  It  purported  to  be  made  by  A.,  B.,  and 
j-,  being  three  of  the  commissioners  appointed  for 
suiting  the  act  in  execution,  and  recited  the  pre- 
vious resolution  ;  but  it  did  not  appear  (unless  as 
Jefore  mentioned)  that  the  contract  was  executed 
or  sanctioned  by  the  majority  of  a  regular  meeting  : 
— Held,  that  the  contract  made  in  consequence  of 
:he  above  resolution  was  a  contract  entered  into 
jy  the  commissioners  in  execution  of  their  office  ; 
and  that  they  were  liable,  and  might  be  sued  in  the 
lame  of  their  clerk,  for  damage  negligently  done 
by  the  contractor  to  third  persons  in  execution  of 
such  contract.  Allen  v.  Hayward,  7  Q.  B.  960. 

The  contractor,  in  executing  part  of  the  work 


921          Master  and        [DIGEST  OF  CASES.] 


Servant. 


922 


contracted  for,  (the  diversion  of  a  creek),  made  a 
drain,  which  from  a  defect  in  the  materials  could 
not  resist  water  ;  and,  without  having  any  authority 
to  do  so,  he  turned  in  the  water,  which  broke 
through  and  flooded  the  neighboring  land.  The 
drain  was  not  finished  at  the  time;  but  it  did  not 
appear  that  anything  further  was  about  to  be  done 
for  the  purpose  of  securing  it,  if  the  mischief  had 
not  happened.  In  an  action  on  the  case  against 
the  commissioners  (sued  by  their  clerk)  declaration 
stating  that  they  made  the  diversion,  and  executed 
the  works  so  negligently,  that,  in  consequence 
thereof,  and  from  no  other  cause,  the  water  broke 
through  and  flooded  plaintiff's  land: — Held,  that, 
on  the  facts  above  stated,  the  defendant  was  not 
liable.  Ib. 

Dismissal  of  Servant.] — Declaration  stated,  that, 
on  the  15th  of  October,  A.  D.  1845,  in  consideration 
that  plaintiff,  at  the  request  of  defendant,  would 
enter  into  the  service  of  defendant,  and  serve  him 
for  a  certain  time,  to  wit,  from  the  day  and  year 
aforesaid,  until  the  service  should  be  determined 
by  reasonable  notice  in  that  behalf  on  either  side, 
defendant  promised  plaintiff  to  retain  and  employ 
him  plaintiff,  and  to  continue  him  in  such  service 
until  such  service  should  be  determined  as  afore- 
said, to  wit,  by  reasonable  notice  in  that  behalf  as 
aforesaid.  Averment,  that  plaintiff  did  afterwards 
enter  into  the  service  of  defendant,  and  hath  al- 
ways, from  the  commencement  thereof,  been  ready 
and  willing  to  remain  and  continue  in  the  service 
of  defendant ;  and  during  all  that  time  tendered 
and  offered  himself  to  serve  defendant.  Breach, 
that  defendant  did  not  nor  would  continue  plain- 
tiff in  his  service,  but,  on  the  contrary  there- 
of, did  afterwards,  to  wit,  on  the  same  day  and 
year  aforesaid,  refuse  to  suffer  plaintiff  to  continue 
any  longer  in  the  service  of  defendant,  and  wrong- 
fully discharged  plaintiff  therefrom  without  previ- 
ous notice  in  that  behalf: — Held,  first,  that  it  was 
not  necessary  for  plaintiff  to  show  that  he  gave  no 
notice  to  determine  the  service.  Wilkinson  v.  Gas- 
ton,  15  Law  J.,  N.  S.,  Q.  B.,  340 ;  10  Jur.  804. 

Held,  secondly,  that  the  discharge  sufficiently 
appeared  to  have  been  after  the  commencement 
of  the  service.  Ib. 

Held,  thirdly,  that  the  allegations  of  readiness 
and  offering  did  not  make  the  count  double.  Ib. 

To  an  action  for  the  breach  of  an  agreement  to 
make  plaintiff  (who  had  been  governess  in  defend- 
ant's family)  an  annual  allowance  for  her  main- 
tenance and  instruction,  until  plaintiff  should  be 
required  by  defendant  to  resume  her  station,  de- 
fendant pleaded,  that  he  entered  into  the  agree- 
ment in  the  belief,  and  on  the  representation  by 
plaintiff,  that  she  was  an  honest  and  moral  person, 
and  a  fit  and  proper  person  for  the  situation  and 
employment  in  the  declaration  mentioned;  and 
that,  before  any  breach  of  the  agreement,  he  dis- 
covered that  plaintiff  had  become  an  immoral  and 
dishonest  person,  and  wholly  unfit  and  improper 
for  the  situation  and  employment  as  aforesaid, 
and  a  person  whom  it  would  have  been  improper 
and  wrong  for  him  to  employ  as  a  governess  and 
teacher  of  his  children  : — Held,  that  the  plea  was 
bad,  as  being  too  general.  Burgess  v.  Beaumont, 
7  Man.  &  G.  962. 

First  count  on  a  contract  of  hiring  determina- 
ble  on  reasonable  notice,  alleging  a  breach  in  dis- 
charging plaintiff  without  such  notice.  Second 
count  lor  work  and  labour,  to  which  the  only  plea 
was  non  assumpsit.  Third  plea  stated  a  discharge 
by  defendant  for  disobedience  of  orders  in  not 


working  during  harvest  till  eight  o'clock  at  night. 
Fourth  plea  stated  that  plaintiff  unlawfully  quitted 
his  work,  and  a  discharge  by  a  magistrate,  under 
sect.  3  of  stat.  4  Geo.  4,  c.  34.  Replication  to 
the  third  and  fourth  pleas,  de  injuria.  The  proof 
was  a  general  hiring  of  plaintiff  as  an  agricultural 
labourer  for  }Ql.  10s.  for  the  year.  The  discharge 
was  at  the  end  of  ten  months  : — Held,  first,  that 
the  hiring  was  not  determmable  at  any  time  on 
reasonable  notice,  and  that,  therefore,  there  was 
a  variance  between  the  first  count  and  the  proof. 
Lilly  v.  Elwin,  12  Jur.  623  ;  17  L.  J.,  Q.  B.,  132. 

Held,  secondly,  that  a  magistrate  has  no  juris- 
diction, under  stat.  4  Geo.  4,  c.  34,  to  discharge, 
unless  it  shall  appear  to  him  that  the  servant 
"  shall  not  have  fulfilled  such  contract,  or  hath 
been  guilty  of  any  other  misconduct  or  misde- 
meanor as  aforesaid  ;"  and  that,  therefore,  the 
misconduct  stated  in  the  third  and  fourth  pleas 
was  put  in  issue  by  the  replication.  Ib. 

Held,  thirdly,  that  plaintiff,  having  been  guilty 
of  disobedience  of  orders,  and  unlawfully  absent- 
ing himself  from  his  work,  so  as  to  justify  his  dis- 
charge, he  could  not  recover  for  the  time  of  his 
actual  service  on  the  indebitatus  count;  and  that 
the  discharge  by  the  magistrate  was  sufficiently 
the  act  of  defendant  to  entitle  him  to  a  verdict  on 
the  third  plea,  and  on  the  plea  of  non  assumpsit  to 
the  indebitatus  count.  Ib. 

Declaration  alleged,  that,  to  wit,  on  the  15th 
October,  in  consideration  that  plaintiff,  at  defend- 
ant's request,  would  enter  defendant's  service, 
and  serve  him  for  a  certain  time,  to  wit,  on  the 
day  and  year  aforesaid,  to  wit,  till  the  service 
should  be  determined,  to  wit,  by  reasonable  no- 
tice in  that  behalf  on  either  side,  for  a  salary 
named,  defendant  promised  plaintiff  to  retain  and 
employ  him  on  the  terms  aforesaid,  and  pay  him 
such  salary,  and  continue  him  in  such  service  until 
such  service  should  be  determined  as  aforesaid,  to 
wit,  by  reasonable  notice,  (as  before);  that  plain- 
tiff, to  wit,  on  the  day  and  year  aforesaid  entered 
the  service  of  the  defendant  on  the  terms  afore- 
said, and  had  always  from  the  commencement 
thereof  hitherto  been  ready  and  willing  to  remain 
and  continue  in  the  service  &c.,  and  during  all 
that  time  tendered  and  offered  himself  to  serve  de- 
fendant in  such  service  &c.;  of  all  which  defendant 
during  all  that  time  had  notice,  yet  defendant  did 
not  nor  could  continue  plaintiff  in  his  said  service, 
but,  on  the  contrary  thereof,  to  wit,  on  the  same 
day  and  year  aforesaid,  refused  to  suffer  plaintiff  to 
continue  any  longer  in  his  said  service,  and  dis- 
charged plaintiff  therefrom,  without  any  previous 
notice  in  that  behalf,  and  without  any  reasonable 
or  probable  cause  in  that  behalf,  and  had  thence 
hitherto  refused  any  longer  to  retain  plaintiff  in  his 
said  service.  On  special  demurrer  —  Held,  first, 
that  the  word  "  from"  was,  on  this  record,  to  be 
taken  as  including  the  15th  October,  within  the 
time  of  service  contracted  for;  and  it  could  not, 
therefore,  be  objected,  that  defendant  appeared 
to  have  discharged  plaintiff  from  the  service  before 
its  commencement.  Wilkinson  v.  Gaston,  9  Q.  B. 
137. 

Held,  secondly,  that  the  declaration  was  not 
double  for  averring  plaintiff's  willingness  to  serve 
as  well  as  his  tender;  and  that  issue  might  have 
been  taken  on  the  tender  alone.  Ib. 

Held,  thirdly,  that  the  declaration  was  not  bad 
for  want  of  an  allegation  that  plaintiff  had  given 
no  notice  to  determine  the  service,  there  being  an 
averment  that  he  was  always  willing  to  serve,  and 
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continually  tendered  himself  to  do  so,  of  which 
defendant  had  notice.    Ib. 

The    declaration    stated,   that    plaintiff   agreed 
with  defendants  to  act  as  their  salesman   for  a 
year,   and  not  to   be   connected  with   any   other 
house  in  disposing  of  their  goods,  and  that  defend- 
ants agreed  to  pay  the  plaintiff  2001.  for  such  ser- 
vitude.    Averment,  that  the  plaintiff  entered  into 
the  defendants'  service,   and  was  not  connected 
with  any  other  house,  and  had  always,  until  the 
expiration   of  one  year  from   the  making   of  the 
agreement,  been  ready  and  willing,  and  offered  to 
remain  in  such  employ.     Breach,  that  the  defend- 
ants would  not  suffer  the  plaintiff"  to  act  as  their 
salesman  during  the  remainder  of  the  year,  but 
discharged  him  from  the  performance  of  his  agree- 
ment, and  had  not  paid  him  the  200/.     Plea,  as  to 
the  non-payment  of  the  200/.,  that  after  the  plain- 
tiff ceased  to  be  in  the  defendants'  employ,  and 
during  the  said  year,  he  entered  into  the  service 
of  another  house,  and  became  connected  with  that 
house  in  disposing  of  their  goods  :  —  Held,  on  spe- 
cial demurrer,  that  the  plea  was  bad,  as  amount- 
ing to  an  argumentative  denial  of  the  plaintiff's 
readiness  and  willingness  to  continue  in  the  de- 
fendants'   employment.      Spotswood    v.    Barrow. 
17  L.  J.,  Exch.,  98. 

The  first  count  was  upon  an  agreement,  by 
•which  the  defendant  undertook  to  take  the  plain- 
tiff in  his  service  for  six  months,  and  at  the  ex- 
piration thereof,  if  no  just  cause  was  shown,  to 
enter  into  a  fresh  agreement  for  two  years.  First 
breach,  that,  though  no  just  cause  was  shown  at 
the  expiration  of  the  six  months,  the  defendant 
would  not  enter  into  a  further  agreement  for  two 
years.  The  second  count  stated,  that  whereas 
the  plaintiff  had  been  six  months  in  the  defend- 
ant's service,  the  defendant  agreed  to  continue 
him  in  the  service  for  two  years.  Breach,  that 
the  defendant  would  not  continue  him  in  the  ser- 
vice. A  rule  nisi  to  rescind  an  order  for  striking 
out  so  much  of  the  first  count  as  related  to  the 
first  breach,  as  being  in  violation  of  rule,  Hil 
Term,  4  Will.  4,  No.  5,  was  discharged.  Smith 
v.  Thompson,  17  L.  J.,  C.  P.,  159. 

A  claim  for  a  month's  wages  by  a  menial  ser- 
vant, on  dismissal,  without  warning  and  without 
cause,  cannot  be  recovered  under  the  common 
indebitatus  count  for  work  and  labour.  Fewings 
.Tindal,  5  Dowl.  &  L.  196;  1  Exch.  Rep.  295; 
17  L.  J.,  Exch.,  18. 

Jurisdiction  of  Magistrates.]  —  The  return  to  a 
habeas  corpus  stated  that  J.  H.  was  detained  un- 
der an  instrument  signed  by  two  justices,  which 
recited  a  complaint  against  J.  H.  under  stat.  4  Geo. 
4,  c.  34,  s.  3,  for  absenting  himself  from  service 
before  his  contract  was  completed  ;  and  that  the 
two  justices  had  duly  examined  the  proofs  and 
lllegations  of  both  parties,  and,  upon  due  consi- 
deration, adjudged  and  determined  the  said  com- 
plaint to  be  true  ;  and  proceeded  thus  :  "And  we  do 
therefore,  convict  the  said  J.  H.  of  the  said  offence' 
i  pursuance"  &c.;  and  then  commanded  the  con- 
stable to  take,  and  the  keeper  of  the  county  <raol 
to  keep,  the  said  J.  H.:—  Held,  that  this  was  a 
eviction  under  stat.  4  Geo.  4,  c.  34,  s.  3,  as  well 
s  a  warrantor  commitment,  and  was,  therefore, 
bad  for  not  setting  out  the  evidence.  Re»-  v 
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complaint  by  R.  T.,  agent  of  J.  D.,  that  S.  T.  had 
contracted  with  J.  D.  to  serve  J.  D.  in  the  capa- 
city of  a  miner,  and  had  entered  into  such  service, 
and  did,  before  the  term  of  his  contract  was  com- 
pleted, absent  himself  from  his  said  service,  and 
did  thereby  neglect  to  fulfil  the  same,  contrary  to 
the  form  of  the  statue  in  such  case  made  and  pro- 
vided, set  forth  the  contract  of  service,  and  evi- 
dence of  S.  T.  having  left  the  service  without  the 
consent  of  J.  D.,  and  convicted  S.  T.  of  the 
offence  charged  in  the  said  information  and  com- 
plaint: —  Held,  that  no  offence  was  laid  in  the  in- 
formation, though  it  followed  the  words  of  sect. 
3  of  stat:  4  Geo.  4,  c.  34,  inasmuch  as  it  did  not 
appear  that  the  absence  of  R.  T.  was  without  law- 
ful excuse;  and  the  prisoner  was  discharged. 
Reg.  v.  Turner,  2  New  Sess.  Cas.  403;  15  Law  J 
N.  S.,  M.  C.,  140;  10  Jur.  522. 

The  return  to  a  habeas  corpus  stated,  that  the 
prisoner  was  committed  for  three  months  by  war- 
rant of  a  justice  set  forth  in  the  return,  reciting  a 
conviction  by  the  justice,  on  which  the  warrant 
purported  to  proceed,  for  an  offence  under  stat. 
4  Geo.  4,  c.  34,  s.  3.  The  recited  conviction  was, 
on  the  face  of  it,  bad.  The  return  then  stated, 
that,  a  week  after  such  commitment,  the  prisoner 
being  still  in  custody,  the  same  justice  delivered  to 
the  gaoler  another  warrant  of  commitment,  reci- 
ting and  grounded  upon  a  conviction  of  the  same 
date  as  the  first,  by  the  same  justice,  setting  forth 
the  same  offence,  and  imposing  the  same  punish- 
ment. In  this  conviction  no  material  defect  ap- 
peared :—  Held,  that  the  prisoner  was  not  entitled 
to  be  discharged,  the  return  showing  a  good  war- 
rant, under  which  he  was  in  custody.  Re°-  v 
Richards,  5  Q.  B.  926. 

In  a  commitment  in  execution,  under  stat.  4  Geo. 
4,  c.  34,  s.  3,  which  is  intended  by  the  statute  to 
operate  as  a  conviction,  the  warrant  must  show 
that  the  magistrate  has  done  all  that  is  necessary 
to  make  the  conviction  lawful.  Res.  v  Tordoft 
Dav.  &M.  693;  5  Q.  B.  933. 

Therefore,  where  it  did  not  sufficiently  appear 
on  the  face  of  the  warrant  of  commitment,  that  the 
witnesses  in  support  of  the  charge  had  been  ex- 
amined in  the  prisoner's  presence,  —  Held,  that  he 
was  entitled  to  his  discharge.  Ib. 

A  return  to  a  habeas  corpus  ad  subjiciendum  set 
forth  a  document,  being  a  conviction  and  com- 
mital,  under  stat.  4  Geo.  4,  c.  34,  s.  3,  which 
recited  an  information  and  complaint  by  the  agent 
of  D.,  that  the  prisoner  had  contracted  to  serve  D. 
for  a  term,  and  did,  before  the  contract  was  com- 
pleted, absent  himself  from  his  said  service,  and 
did  thereby  then  and  there  neglect  to  fulfil  the 
same,  contrary  to  the  statute  &c.;  and  the  docu- 
ment added,  therefore,  «  it  manifestly  appearing 
to  me,"  the  justice,  "that  the  prisoner  is  guilty 
of  the  said  offence  charged  upon  him  in  the  said 
information  and  complaint,  I  do  hereby  convict 
him  of  the  offence  aforesaid,  and  I  do  hereby 
order  and  adjudge  that  the  prisoner  for  the  offence 
aforesaid  be  imprisoned"  &c.:  —  Held,  that  the 
information  showed  no  offence,  as  there  might  be 
some  lawful  excuse  for  the  absence,  though  the 
statute  simply  makes  the  party's  absenting  himself 
from  the  service  the  ground  of  complaint,  and  that 
the  conviction  was,  therefore,  bad.  Turner's  case, 
y  v^.  £>.  ou. 


A  return  by  the  keeper  of  a  house  of  correction 
to  a  habeas  corpus  ad  subjiciendum  stated,  that  the 
prisoner  was  in  custody  under  a  commitment,  the 
tenor  of  which  was  as  follows  .—A  document  was 
then  set  out,  addressed  to  all  constables  and  to  the 
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keeper,  reciting  that  complaint  had  been  made  to 
a  justice  on  oath,  that  the  prisoner  had  contracted 
to  serve  complainant,  and  had  absented  himself 
from  the  service  without  his  master's  consent  be- 
fore the  contract  was  completed,  contrary  to  the 
form  of  the  statute  &c.;  that  the  complainant  was, 
on  the  said  14th  day  of  November,  "  brought  be- 
fore the  said  justice  and  another  justice  to  answer 
the  complaint:  whereupon  we  the  said  justices,  in 
pursuance  of  the  statute''  &c.,  "  did  then  and  there 
duly  examine  the  proofs  and  allegations  of  both 
parties  touching  the  matter  of  the  said  complaint, 
they  having  come  before  us  for  that  purpose,  and, 
upon  due  consideration  had  thereof,  have  on  the 
oath  of  the  said"  complainant,  "  taken  in  the  pre- 
sence and  hearing  of  the  said"  prisoner,  "  adjudged 
and  determined,  and  do  hereby  adjudge  and  deter- 
mine the  said  complaint  to  be  true,  and  we  do, 
therefore,  convict  the  said"  prisoner  "of  the  said 
offence,  in  pursuance  of  the  statute"  &c.  The  do- 
cument then  commanded  the  constables  to  take 
the  prisoner  to  the  House  of  Correction,  and  deli- 
ver him  to  the  keeper  "together  with  this  war- 
rant;" and  the  keeper  was  "required  to  receive 
him,  to  remain  and  to  be  held  to  hard  labour  for 
the  space  &c.,  and  for  so  doing  this  shall  be  your 
sufficient  warrant."  Given  under  the  hands  and 
seals  of  the  justices,  14th  November  : — Held,  no 
other  document  being  before  the  Court,  that  this 
must  be  taken  to  have  the  double  character  of  a  con- 
viction and  commitment,  under  stat.  4  Geo.  4,  c.  34, 
s.  3;  and  that,  as  it  did  not  set  out  the  evidence, 
(and,  per  Patteson,  and  Williams,  Js.,  as  it  did  not 
in  form  adjudge  any  imprisonment),  it  was  bad  in 
the  character  of  a  conviction.  Hammond's  case, 
9  Q.  B.92. 

In  trespass  for  imprisonment,  it  appeared  that 
plaintiff  was  committed  by  a  warrant  of  defendant, 
which,  after  reciting  the  information  of  G.,  agent 
of  W.,  adjudged  that  plaintiff  had,  in  his  service 
with  W.,  been  guilty  of  divers  misdemeanors,  par- 
ticularly that  he  had  absented  himself  from  the 
service  of  W.  before  the  term  of  his  contract  was 
completed,  contrary  to  the  form  of  the  statute. 
Defendant  put  in  evidence  a  conviction,  under  sect. 
3  of  stat.  4  Geo.  4,  c.  34,  which  was  drawn  up  af- 
ter the  discharge  of  plaintiff  on  habeas  corpus,  and, 
purporting  to  be  on  the  information  of  G.,  under- 
looker and  manager,  stated  that  plaintiff  contract- 
ed to  serve  W.,  and  entered  into  such  service,  and 
absented  himself  from  the  said  service  before  the 
term  of  his  contract  was  completed.  G.  deposed 
that  he  was  underlooker,  manager,  and  agent; 
that  he  hired  plaintiff,  who  entered  on  the  service, 
and  absented  himself  without  lawful  excuse;  and 
that  he  went  before  the  magistrate,  and  exhibited 
his  information  in  writing.  The  information  in 
writing  stated  him  to  be  underlooker  only  : — Held, 
first,  that  stat.  4  Geo.  4,  c.  34,  did  not  authorize 
any  other  instrument  than  a  warrant  or  order  to 
commit;  and  that,  if  defective,  it  could  not  be 
rendered  legal  by  connecting  it  with  a  subsequent 
formal  conviction.  Lindsay  v.  Leigh,  3  New  Sess. 
Cas.  99  ;  12  Jur.  286 ;  17  L.  J.,  M.,  C.,  50— Exch. 
Cham. 

Held,  secondly,  that  this  warrant  was  an  order; 
but  that,  whether  it  was  to  be  construed  as  an  or- 
der or  as  a  conviction,  it  was  invalid  for  not  aver- 
ring either  that  the  contract  to  serve  was  in  writing, 
or  that  the  service  was  entered  upon;  and  that, 
therefore,  it  did  not  afford  a  justification  to  defend- 
ant. Ib. 

Quaere,  whether  it  was  also  bad  for  not  stating 


that  plaintiff  had  "absented  himself  without  law- 
ful excuse."     Ib. 

Supposing  the  magistrate  could,  under  stat.  4 
Geo.  4,  c.  34,  support  his  warrant  by  a  conviction 
filed  at  the  sessions  —  Qusre,  whether  this  con- 
viction could  be  connected  with  this  commitment ; 
also,  whether  this  conviction  was  bad  on  the  face 
of  it ;  also,  whether,  being  drawn  up  after  the  dis- 
charge of  plaintiff  on  habeas  corpus,  it  was  drawn 
up  and  filed  too  late.  Ib. 

MERGER — See  LANDLORD  AND  TENANT,  VENDOR 
AND  PURCHASER  (Specific  Performance). 

A.,  lessee  for  the  life  of  X.,  reversion  to  B.  in 
fee.  B.  demises  the  land  to  C.  and  his  heirs,  for 
the  life  of  X.  C.  dies  leaving  A.  his  heir-at-law. 
The  estate  which  A.  has  in  possession  shall  not 
merge  in  the  estate  in  reversion  which  he  derives 
from  C.,  both  estates  being  equal  in  quantity. 
Creagh  v.  Blood,  3  J.  &  L.  133. 

A  man  shall  not  be  made  occupant  against  his 
will,  so  as  to  drown  a  previous  estate  which  he 
had  in  the  lands.  76. 

METROPOLITAN  POLICE  ACTS— See  JUSTICE 
OF  THE  PEACE,  OFFICER. 

MINES. 

Commissioners  appointed  under  an  act  of  Par- 
liament to  set  out  the  metes  and  bounds  of  mines 
and  quarries  in  the  forest  of  Dean,  and  to  fix  the 
rent  to  be  paid  for  the  same — Held,  under  the 
terms  of  the  act,  to  have  no  power  to  compel  a 
miner  to  pay,  in  money,  for  bygone  workings,  or 
to  exclude  him  from  the  award  if  he  refused  to 
make  such  payment.  Att.-Gen.  v.  Jackson,  5 
Hare,  355. 

Commissioners  appointed  by  an  act  of  Parlia- 
ment to  determine  the  respective  rights  of  the 
Crown  and  the  customary  miners  on  Crown  lands, 
had  made  an  award,  giving  a  benefit  to  a  miner, 
but  had  required  such  miner  to  submit  to  terms 
which  they  had  no  power  to  impose,  and  which 
the  miner  did  not  afterwards  fulfil: — Held,  that, 
after  the  time  limited  by  the  act  for  making  the 
award  had  expired,  the  Court  would  not  set  aside 
the  award  at  the  suit  of  the  Crown,  as  it  could 
not  then  restore  the  miner  to  his  rights  under  the 
act.  Ib. 

In  the  case  of  an  award  made  upon  the  faith  of 
a  parol  contract,  entered  into  by  a  party  taking  a 
benefit  under  the  award,  that  such  party  would 
pay  a  sum  of  money  to  the  Crown,  an  information 
by  the  Crown  seeking  specific  performance  of  the 
parol  contract,  and  thereby,  in  effect,  to  add  the 
parol  agreement  to  the  award,  cannot  be  sustain- 
ed. Ib. 

Semble,  the  refusal  to  pay  a  sum  of  money  ac- 
cording to  an  agreement,  upon  the  faith  of  which 
an  award  was  made,  although  it  was  a  stipulation 
which  the  commissioners  making  the  award  (being 
commissioners  appointed  under  an  act  of  Parlia- 
ment to  set  out  the  metes  and  bounds  of  certain 
mines)  were  not  empowered  to  insist  upon,  would 
be  a  ground  upon  which  in  equity  the  party  to 
whom  the  monies  were  to  have  been  paid  might  re- 
sist the  performance  of  the  award,  if  the  other 
party  had  sought  the  aid  of  the  Court  to  enforce  it. 
S.  C.,  Id.,  365. 

Co-adventurers.] — One  of  several  co-adventurers 
in  a  mine  has  not,  as  such,  any  authority  to  pledge 
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the  credit  of  the  general  body  for  money  borrowed 
for  the  purposes  of  the  concern.  And  the  fact 
that  he  has  the  general  management  of  the  mine 
makes  no  difference  in  the  absence  of  circum- 
stances from  which  an  implied  authority  for  that 
purpose  can  be  inferred.  Ricketts  v.  Bennett,  4  C. 
B.  686;  17  L.  J.,  C.  P.,  17. 

Mode  of  working.]  — See  CUSTOM  AND  PRESCRIP- 
TION. 

Injuries  to.] — See  CASE. 

MISDIRECTION— See  NEW  TRIAL. 


MISJOINDER — See  PLEADING  AT  LAW,  AND 
PLEADING  IN  EQUITY. 


MISNOMER. 

The  describing  the  defendant  in  a  declaration 
by  his  surname  and  the  initials  only  of  his  Chris- 
tian name,  is  not  a  misnomer  amendable  under  the 

3  &4  Will. 4, c.  42, s. 11;  but  an  insufficient  desig- 
nation of  the  defendant,  of  which  advantage  must 
be  taken  by  demurrer.     Miller  v.  Hay,  12  Jur.  985 
— Exch. 

Before  this  decision,  the  Court  of  Common  Pleas 
refused  to  set  aside  a  demurrer  on  this  ground  as 
frivolous.  Turner  v.  Fitt,  3  C.  E.  701.  S.  P., 
Nash.  v.  Collier,  17  L.  J.,  C.  P.,  91. 

MISREPRESENTATION.— See  ASSUMPSIT,  CASE. 

MISTAKE. 

The  6  &  7  Will.  4,  c.  115  (extended  by  the  3  & 

4  Viet.  c.  31)  authorizes   exchanges   of  lands    on 
conditions    therein    prescribed.     One  of  these  is 
the  written  consent  of  the  owners  of  the   lands 
intended  to  be  exchanged.     The  landowners  of  a 
parish  determined  to  carry  this  act  into  execution, 
and   appointed  a  commissioner  for  that  purpose. 
B.,  one  of  the  landowners,  authorized  his  agent  to 
attend  for  him  at  the  meetings  held  for  the  purpose 
of  carrying  the  act  into  execution,  but  desired  him 
not   to   exchange    a  particular    wood   except   for 
woodland.      N.'s   lands    were    to    be    exchanged 
against  those  of  B.,  and  this  restriction  was  com- 
municated to  N.'s  agent,  who  being  asked  to  ex- 
change another  wood  in   question,  said  that   his 
principal   had  no  power  to  do  so.     This  answer 
was  communicated  to  B.  who  took  no  further  no- 
tice of  the  matter.     The  restriction  on  the  autho- 
rity of  B.'s  agent  did    not  appear  to  have  been 
brought  to  the  knowledge  of  the  commissioner. 
The  commissioner  prepared,  and  B.  signed  a  writ- 
ten consent  to   ratify    the    exchange    of   certain 
closes  belonging  to   him,  and   designated   in  the 
consent    by    numbers.      Among   the   closes    thus 
designated   was   the   wood    in  question,   but   the 
number  by  which  it  was  referred  to  in  the  consent, 
arid  in  the  map  and  plan  previously  submitted  to 
B.'s   inspection,  was  not  the  same  as  that  which 
it  bore  in  B.'s  private  map  of  his  own  estate.     A 
comparison  of  the  two  maps,  or  the  reading  of  the 
plan    sent  with    the  commissioner's   map,  would 
have  shown  B.  that  the  wood  in  question  was  in- 
cluded in  his  consent.     The  commissioner  alloted 
the  lands  to  be  exchanged,  and  among  them  in- 
cluded this  wood,  but  did  not  give  woodland  for  it. 
Possession   of  the    exchanged  lands,  and  of  this 
wood  (although  the  award  of  the  commissioner 
had  not  been  formally  executed)  was  delivered  by 
B.'s  agent  to  N.,  who  immediately  began  to  exer- 


cise acts  of  ownership  over  it;  B.  some  time  after- 
wards discovered  what  had  been  done,  and  brought 
ejectment  against  N.  for  the  wood.  N.  filed  his 
bill  in  Chancery  to  restrain  B.  from  proceeding 
with  the  action,  and  to  compel  him  to  perfect  the 
exchange,  and  B.  filed  his  bill  to  prevent  the  com- 
missioner from  executing  the  award,  alleging, 
that  the  consent  given  to  him  had  been  signed  by 
mistake: — Held,  N.  was  entitled  to  an  injunction 
as  prayed  by  his  bill,  and  that  B.  had  no  equity 
on  which  to  ask  for  the  interference  of  the  court 
in  his  favour.  Duke  of  Beaufort  v.  Neeld,  12  Cl.  & 
Fin.,  H.  L.,  248,  1845. 

An  erroneous  statement  was  made  to  a  life  in- 
surance company  by  or  through  their  agent,  as  to 
A.'s  interest  in  his  son's  life;  upon  which  the 
company  granted  a  policy  to  A.  After  the  son's 
death  the  company  discovered  the  error,  and  re- 
fused to  pay  the  sum  insured.  A  bill  filed  by  A. 
to  have  the  mistake  rectified  was  dismissed,  be- 
cause the  evidence  did  not  show  distinctly  whether 
the  mistake  arose  from  the  agent's  inadvertence, 
or  from  his  having  been  misinformed  by  A.  Par- 
sons v.  Bignold,  13  Sim.  518. 

The  Court  refused  an  injunction  to  restrain 
plaintiffs  in  an  action  at  law  from  taking  out  of 
court  money  which  the  defendants  at  law  had 
paid  into  court  in  the  action,  in  ignorance  that 
upon  such  payment  the  plaintiffs  at  law  were  en- 
titled to  stay  their  action  and  take  the  sum  so 
paid.  Great  Western  Railway  v.  Cripps,  5  Hare,  91. 

Semble,  such  ignorance  or  inadvertence  does 
not  amount  to  that  kind  of  mistake  against  the 
consequences  of  which  equity  will  interpose  to 
relieve.  Ib. 


MONEY  LENT,  PAID,  HAD,  AND  RECEIVED 
— See  ASSUMPSIT. 


MONEY  PAID  INTO  COURT— See  PAYMENT. 


MORTGAGE. 

I.  LIENS  AND  CHARGES  GENERALLY. 
II.  RIGHTS,    &c.    OF    MORTGAGOR,    AND    THOSE 

CLAIMING    UNDER    HIM. 

III.  RIGHTS,    &c.   OF    MORTGAGEE    AND    THIRD 
PARTIES. 

I.  LIENS  AND  CHARGES  GENERALLY. 

Effect  given  to  an  equitable  charge  for  valuable 
consideration  upon  expectant  legacies.  Bennett 
v.  Cooper,  9  Bea.  252;  10  Jur.  507;  15  Law  J., 
Chanc.,  315. 

A  man  may  give  a  valid  security  on  merchan- 
dise at  sea  belonging  to  him,  although  at  the  time 
he  is  ignorant  of  the  particulars  of  which  it  con- 
sists. Ex  parte  Kelsall,  1  De  Gex,  352. 

An  equitable  mortagee  by  the  deposit  of  title- 
deeds,  with  an  agreement  in  writing  by  the  party 
making  the  deposit,  to  execute  a  formal  mortgage 
of  the  property  to  the  mortgagee  for  the  balance 
which  might  be  due  to  him,  constitutes  the  equita- 
ble mortgagee  a  purchaser  for  good  consideration 
within  the  stat.  27  Eliz.  c.  4,  in  respect  of  such 
balance.  Lister  v.  Turner,  5  Hare,  281;  10  Jur. 
751;  15  Law  J.,  Chanc.,  336. 

T.,  W.,  F.,  and  M.  purchased  a  herd  of  cattle 
from  one  J.,  in  the  following  shares:— T.,  one- 
third;  W.,  F.,  and  M.,  two  two-thirds  between 
them.  T.  and  W.  wrote  a  note  to  W.  W.  &  Co. 
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stating  the  purchase,  and  that  they  (T.  and  W.) 
had  given  their  promissory  notes  for  the  purchase- 
money  (at  one  and  two  years'  date),  and  continued, 
"We  request  you  to  indorse  these  bills  for  the 
satisfaction  of  Mr.  J.,  for  which  indorsement  we 
will  allow  you  the  usual  commission  of  21.  10s. 
per  cent.;  and  will,  for  your  security,  place  at 
your  unreserved  disposal  the  whole  of  the  herd  in 
question,  and  its  increase,  trusting,  however,  that 
our  recommendation  of  allowing  such  part  of  it  to 
be  disposed  of  as  will  cover  the  amount  of  your 
indorsements,  and  confiding  such  disposal  to  Mr. 
M.,  (one  of  the  purchasers),  acting  under  such  in- 
structions from  us,  to  remit  you  all  the  proceeds 
as  they  arise,  will  meet  with  your  satisfaction." 
W.  W.  &  Co.  assented  to  that  proposal.  Three 
days  after  that  assent  T.  and  W.  wrote  to  W.  W. 
&  Co.,  as  follows: — "In  consequence  of  your 
complying  with  our  request,  we  hereby  make  over 
the  said  herd  to  you,  requesting  you  to  give  Mr. 
M.  instructions  how  to  dispose  of  the  herd,  and 
remit  you  the  proceeds,  until  by  such  remittances 
your  indorsement  is  covered."  W.  W.  &  Co.  in- 
dorsed the  notes,  and  handed  them  over  to  J. 
W.  W.  &.  Co.  in  no  way  interfered  with  the  sale 
of  the  cattle,  and  the  herd  was  ultimately  lost: — 
Held,  that,  under  the  above  agreement,  W.  W.  & 
Co.  could  not  be  considered  as  having  been  in 
possession  of  the  cattle  as  mortgagees  or  as  equi- 
table assignees,  and  that  they  were  not  liable  to 
account  for  the  loss.  Flint  v.  Walker,  12  Jur.  1— 
Pri.  C. 

Mortgage  to  be  the  first  which  should  be  paid 
off  out  of  any  monies  arising  from  testator's  estate, 
except  the  rents  of  the  mortgaged  premises.  Until 
mortgage  so  paid  off  the  interest  of  the  mortgage 
to  be  paid  out  of  the  rents  of  the  mortgaged  pre- 
mises. The  rents  of  the  mortgaged  premises  only 
liable  for  one  year  after  testator's  death.  Bean- 
land  v.  Halliwell,  1  Cooper,  169,  n. 

F.  and  three  others,  W.  D.,  F.  D.,  and  J.  D., 
purchased  from  J.  a  herd  of  cattle,  in  the  follow- 
ing shares: — F.,  one-third,  W.  D.,  F.  D.,   and  J. 
D.°,  two-thirds  between  them.     At  the  time  of  the 
purchase,  F.  and  W.  D.  wrote  a  letter  to  W.  & 
Co.,  which,  after  stating  the  purchase,   and  that 
they  had  given  their  promissory  notes  for  the  pur- 
chase-money, at  one   and   two  years'   date,  pro- 
ceeded thus  : — "We  request  you  to  indorse  these 
bills  for  the  satisfaction   of  Mr.  J.,  for  which  in- 
dorsement we  will  allow  you  the  usual  commission 
of'2/.  10s.  per  cent,,   and  will,  for  your  security, 
place  at  your  unreserved   disposal   the  whole  ol 
the  herd  in  question,   and   its  increase ;  trusting, 
however,    that  our  recommendation   of  allowing 
such  part  of  it  to  be  disposed  of  as  will  cover  the 
amount  of  your  indorsements,  and  confiding  to  J. 
D.,  acting  under  your  instructions  from  us,  to  re- 
mit you  all  the  proceeds  as  they  arise,  will  meet 
with  your  satisfaction."      W.  &  Co.  assented  to 
this  arrangement,  indorsed  the  notes,  and  handcc 
them  over  to  J.     At  the  same  time  F.  and  W.  D 
wrote  a  further  letter  to  W.  &  Co.,  as  follows: — 
"  In  consequence  of  your  complying  with  our  re- 
quest to  indorse  our  bills  for  the  purchase  of  J.'s 
herd,  we  hereby  make  over  the  said  herd  to  you 
requesting  you  to  give  J.  D.  instructions  how  to 
dispose  of  the   herd   and  remit  you  the  proceeds 
until   by    such    remittances   your   indorsement  is 
covered."     W.  &  Co.  in   no   way  interfered  wit! 
the  sale  of  the  cattle,  nor  was  any  part  of  the  pro 
ceeds  of  the   sale  ever  handed  to  them  ;   and  the 
herd  was  lost.     Upon  a  bill  filed  by  F.  against  W 
&  Co.,  seeking  to  make  them  liable,  as  trustees 
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or  the  loss — Held,  by  the  judicial  committee  of 
he  Privy  Council,  affirming  the  decree  of  the  Su- 
reme  Court  of  New  South  Wales,  that,  under  the 
bove  agreement,  W.  &  Co.  could  not  be  consi- 
ered  as  having  been  in  possession  of  the  cattle  as 
nortgagees  or  as  equitable  assignees,  and  that  the 
etter  operated  only  as  a  collateral  security,  and 
hat  they  were  not  liable  in  equity  to  account  for 
he  loss.  Flint  \.  Walker,  5  E.  F.  Moo.  179; 
2  Jur.  1. 

An  order  signed  by  A.,  addressed  to  his  bankers, 

lirecting  them,  out  of  the  balance  due  to  him  on 

he  final  arrangement  of  his  account,  to  pay  to  B. 

a   certain    sum,    and   which   order  was   forthwith 

>laced  in  the  hands   of  B.,  who,  accompanied  by 

A.,  immediately  proceeded  to  the  banking-house, 

and  delivered  it  to   the  bankers — Held,  to  be  an 

nstrument    requiring    a   bill    stamp,    within    the 

statute  55  Geo.  3,  c.  184.     Parsons  v.  Middleton, 

6  Hare,  261. 

Held,  also,  that,  although  the  intention  of  A.  and 
3.  was,  that  the  order  should  be  forthwith  deliver- 
ed to  the  bankers,  yet,  the  fact  that  the  order  was, 
according  to  the  agreement,  delivered  by  A.  to  B. 
(the  payee),  brought  it  within  the  provisions  of  the 
Stamp  Act,  applicable  to  an  instrument  of  that 
character  ;  that  the  agreement  (according  to  which 
the  order  was  made)  to  give  B.  a  lien  on  the  pro- 
perty of  A.  in  the  hands  of  the  bankers,  consisting 
3f  various  shares  and  securities  on  which  the 
bankers  had  a  prior  charge  for  the  amount  of  the 
advances  made  by  them  to  A.,  could  not  be  estab- 
lished as  separate  from  and  independent  of  the 
order,  treating  the  order  merely  as  a  notice  of  the 
agreement  given  to  the  bankers,  but  that  the  agree- 
ment must  be  regarded  as  giving  B.  only  such  a 
lien  (if  any)  as  the  order  created.  Ib. 

A  lessee  annexed  tenant's  fixtures,  and  then 
deposited  the  lease,  by  way  of  mortgage,  with  a 
memorandum,  not  noticing  the  fixtures  : — Held,  on 
his  becoming  bankrupt,  that  the  security  extended 
to  the  fixtures.  Tagart,  Ex  part e,  1  De  Gex,  531. 

A.,  having  a  mortgage  for  1150/.,  agreed  to  join 
with  the  mortgagor  in  assigning  the  mortgaged  tene- 
ments to  another  person,  who  was  to  advance  750/., 
which  was  to  be  paid  to  A.,  and  the  mortgagor 
was  to  execute  to  A.  another  mortgage  for  the 
residue  of  her  debt,  so  as  to  make  A.  second  in- 
cumbrancer.  A  deed  of  assignment  was  accord- 
ingly executed,  but  the  mortgagor  afterwards  re- 
fused to  execute  a  further  mortgage  to  A.  The 
mortgagor  afterwards  procured  S.  to  pay  ofF  the 
mortgage-debt  of  750Z.,  and  the  mortgagee  signed 
an  undertaking  to  execute  a  re-assignment.  A. 
filed  a  bill  to  enforce  her  lien  : — Held,  that,  having 
proved  the  agreement  between  herself  and  the 
mortgasor  by  parol  evidence,  she  was  entitled  to 
a  lien  for  the  residue  of  her  debt,  but  that  the 
750Z.  was  the  first  charge  upon  the  estate.  Banks 
v.  WMttall,  17  L.  J.,  Chanc.,  14— V.  C.  B.  Af- 
firmed by  L.  C.,  Id.  352. 

Leases  are  deposited  by  way  of  equitable  mort- 
gage, accompanied  by  a  memorandum  of  deposit. 
Tenant's  fixtures  are  included  in  the  security, 
although  they  are  not  mentioned  in  the  memoran- 
dum. Cowell,  Ex  parte,  17  L.  J.,  Bank.,  16  ;  12 
Jur.  411. 

A.,  having  an  agreement  for  a  lease,  deposited 
it  with  B.  as  a  security.  He  afterwards  obtained 
from  the  lessor  a  lease  of  a  large  piece  of  land,  and 
on  terms  varying  from  the  agreement.  He  depo- 
sited the  lease  with  the  lessee  as  a  security,  and 
having,  on  a  fraudulent  misrepresentation,  got  pos- 
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session  of  the  same,  he  deposited  it  with  C.  Th 
latter  was  paid  off  by  B.,  to  whom  the  lease  vva 
handed.  A.  became  bankrupt: — Held,  that  th 
lessor  had  a  prior  charge  on  the  lease,  and  tha 
B.  had  a  lien  on  the  lease  by  reason  of  the  deposi 
of  the  agreement,  notwithstanding  the  variation 
in  the  terms  of  the  lease.  Reid,  Ex  parte,  12  Jur 
533;  17  L.  J.,  Bank.,  19. 


II.  RIGHTS,  &c.  OF  MORTGAGOR,  AND  THOSE 

CLAIMING     UNDER    HIM. 

A  bill  to  redeem  a  mortgage   made  twenty-fiv 
years  before,  stated  that  the  mortgagee  enteret 
into  possession  of  the  estate  shortly  after  the  date 
and  execution  of  the  mortgage-deed,  and  had  beer 
in  possession  ever  since  :  —  Held,  that  the  Cour 
could  not  intend  from  that  statement  that  the  mort- 
gagee entered  within  the  first  five  years  after  the 
date  of  the  deed.     Baker  v.  Wetton,  14  Sim.  426 

Quaere,  whether,  since  the  statute  3  &  4  Will.  4, 
c.  27,  s.  28,  the  bar  created  by  twenty  years'  pos- 
session by  a  mortgagee  is  defeated  by  his  having 
kept  accounts  of  the  rents  received  by  him.  Ib. 

After  action  brought  by  mortgagee  (a  solicitor) 
against  mortgagor  for  his  bill  of  costs  on  effecting 
the  mortgage,  and  351.  taken  out  of  court  in  that 
action  by  mortgagee  in  satisfaction  of  his  demand, 
and  after  second  action  brought  between  the  same 
parties  to  recover  the  mortgage-money  and  costs 
in  that  action,  taxed  at  \9l.  16s.  4d.,  mortgagor 
tendered  to  mortgagee  principal,  interest,  said 
sum  of  19Z.  16s.  4rf.,  and  101.  for  any  other  costs 
and  expenses  that  might  be  due  :  mortgagee,  how- 
ever, refused  to  reconvey,  because  the  bill  of 
costs,  the  subject  of  the  first  action,  had  not  been 
satisfied,  and  the  taxed  costs  of  the  second  action 
were  only  costs  as  between  party  and  party.  Upon 
a  bill  filed  by  mortgagor  against  mortgagee  to  com- 
pel a  reconveyance  —  Held,  that  the  mortgagee 
must  pay  the  costs  of  the  suit.  Morley  v.  Bridges, 
SCol.C.  C.  621. 

Under  the  circumstances  of  the  case,  a  tender 
of  mortgage-money  held  to  be  absolute,  and  not 
conditional.  Ib. 

Semble,  that  a  judge  in  chambers  will  not  order 
a  reconveyance  of  mortgaged  premises.  Ib. 

A  taxation  at  the  instance  of  a  mortgagor  of  the 
bill  of  the  mortgagee's  solicitor  must  be  as  between 
the  solicitor  and  his  client,  the  mortgagee.  In  re 
Wells,  8  Bea.  416  ;  9  Jur.  820  ;  14  Law  J.,  Chanc., 


A  mortgagor  gave  notice  that  he  would  be  ready 
to  pay  off  the  mortgage-money  on  a  given  day.  It 
wae  subsequently  discovered  that  some  of  the 
deeds  relating  to  the  mortgaged  estate  had  been 
lost  by  the  mortgagee,  and  the  payment  of  the 
money  was  consequently  delayed  :—  Held,  that  the 
mortgagor  was  not  bound  to  pay  interest  after  the 
day  on  which  he  was  ready  to  pay  off  the  princi- 
pal ;  and  that  the  mortgagee  must  indemnify  him 
against  the  consequences  of  the  loss  of  the  deeds 
Midleton  v.  Eliot,  \\  Jur.  742  —  V.  C.  E. 

Semble,  under  such  circumstances,  a  mortgagor 
has  a  right  to  institute  a  suit  in  order  to  have  the 
loss  of  the  deeds  proved.  Ib. 

Redemption.]—  A.  made  a  mortgage  to  B.,  and 

ehvered  to    him   the    title-deeds   of  the    estate 

some  years  afterwards,  A.  gave  B.  notice  of  his 

><>'"'  to  pay  off  the  mortgage  at  the  end  of  six 

wmtha  ;  but  did  not  pay  the  money  until  after 


that  time,  owing  to  B.  not  having  offered  him  any 
indemnity  that  was  satisfactory  to  him  in  respect  of 
B.  having  lost  some  of  the  deeds.  B.  then  brought 
an  ejectment  for  the  estate  ;  whereupon  A.  filed  a 
bill  to  redeem.  The  Court  decreed  redemption, 
and  ordered  that  a  sum  which  A.  had  paid  for  in- 
terest accrued  on  the  mortgage-money  after  the 
expiration  of  the  six  months  should  be  repaid  to 
him  ;  that  B.  should  give  him  an  indemnity  to  be 
approved  of  by  the  Master,  and  also  pay  the  costs 
of  the  ejectment  and  of  the  suit.  Midleton  (Lord) 
v.  Eliot,  15  Sim.  531;  11  Jur.  742. 

In  1816,  the  mortgagee,  under  a  mortgage  cre- 
ated some  years  before,  entered  into  possession  of 
the  mortgaged  premises;  and  in  1827  he  executed 
a  transfer  of  his  mortgage  to  another.  The  trans- 
feree thereupon  entered  into  possession,  and  in 
1828  executed  a  transfer  of  his  mortgage  to  a 
second  transferee,  who  then  entered  into  posses- 
sion. The  mortgagor  was  not  a  party  to  either 
transfer,  and  had  not,  from  the  time  the  original 
mortgagee  entered  into  possession,  received  any 
acknowledgment  in  writing  of  his  equity  of  re- 
demption. In  1833  the  Statute  of  Limitations 
(3  &  4  Will.  4,  c.  27,  s.  28)  was  passed,  and 
barred  all  suits  for  redemption  after  twenty  years' 
possession  by  the  mortgagee,  and  no  acknow- 
ledgment in  the  meantime  of  the  right  of  redemp- 
tion given  to  the  mortgagor  or  his  agent  in  writing 
signed  by  the  mortgagee.  In  1845  the  represen- 
tative of  the  mortgagor  filed  his  bill  for  redemp- 
tion against  the  representatives  of  the  second 
transferee: — Held,  that  the  statute  operated  re- 
trospectively, by  taking  from  the  mortgagor  the 
jenefit  of  the  acknowledgment  which  had  already 
seen  made  of  the  mortgage  title  in  the  transfers 
of  1827  and  1828;  and  that  the  suit  (as  to  that 
estate)  was  therefore  barred.  Batchelor  v.  Mid- 
diet  on,  6  Hare,  75. 

Re-conveyance.] — Under  the  7  Geo.  2,  c.  20, 
which  provides  that,  where  any  action  shall  be 
brought  on  any  bond  for  payment  of  the  money 
secured  by  such  mortgage,  &c.,  the  Court  may, 
on  payment  of  the  principal  monies,  interest,  and 
costs,  &c.,  compel  the  mortgagee  to  re-convey 
and  deliver  up  deeds,  &c. — Held,  that,  where  an 
action  was  brought  on  the  covenant  for  payment 
n  the  mortgage-deed,  the  case  was  within  the 
act,  and  an  order  might  be  made  for  the  delivery 
up  of  deeds,  &c.  Smeeton  v.  Collier,  5  Dowl.  & 
T .  184 ;  1  Exch.  Rep.  457 ;  17  L.  J.,  C.  P.,  57. 

Held,  also,  that  the   order  might  be  made  by  a 
udge  at  Chambers.     Ib. 

The  costs  of  the  petition  and  order  under  the 

tat.  1   Will.  4,  c.   60,  for  the  re-conveyance  of  a 

mortgaged   estate  to  the  mortgagor  or  his  repre- 

entatives,  upon  payment  of  the  mortgage-money, 

re  to   be  borne   by  the  mortgagor  or  his   estate, 

.Ithough  such  proceedings   were  rendered  necea- 

ary  by  the  circumstance  that  the   mortgagee  had 

devised  the  legal  estate  in  the  mortgaged  premises 

o  three  trustees,  one  of  whom  could  not  be  found. 

King  v.  Smith,  6  Hare,  473  ;   12  Jur.  1083. 

Title-Deeds  destroyed  by  Mortgagee.] — In  a  suit 
o  foreclose  a  mortgage,  it  appeared  that  the  mort- 
gagee had,  when  in  a  state  of  mental  forgetfulness, 
jurned  the  mortgage-deed  and  other  title-deeds 
vhich  had  been  deposited  with  him  at  the  time  of 
he  mortgage: — Held,  that  the  mortgagee  was  not 
inly  bound  to  bear  the  expenses  of  procuring 
nested  copies  of  the  deeds  so  destroyed  ;  but  it 
vas  also  referred  to  the  Master  to  inquire  what 
hould  be  paid  to  the  mortgagor  as  compensation 
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for  the  damage  done  to  the  estate  :  such  sum  to  be 
set  off  against  the  sum  which  should  be  found  due 
on  the  mortgage  upon  taking  the  accounts.  Hornby 
v.  Mat cham,  12  Jur.  825  ;  17  L.  J.,  Chauc.,  471— 
V.  C.  E. 

III.    RIGHTS,    &c.   OF   MORTGAGEE,   AND    THIRD 

PERSONS. 

A  lessee  having  been  evicted  for  non-payment 
of  rent  under  the  ejectment  statutes  in  Ireland, 
an  equitable  mortgagee  of  his  interest  filed  a  bill 
for  redemption  against  the  landlord: — Held,  first, 
that  the  mortgagee  was  entitled,  under  the  earliest 
of  these  statutes,  (11  Ann.  c.2),  to  redeem  the  evict- 
ed premises;  and,  secondly,  that  trustees  of  a  set- 
tlement, to  whom  the  lease  had  been  assigned, 
were  not  necessary  parties  to  the  suit.  Gerahty 
v.  Malone,  1  H.  L.  Ca.  81;  11  Jur.  547. 

Although  the  general  rule  is  to  make  the  party 
seeking  a  redemption  pay  the  costs  of  the  suit, 
the  Court  has  jurisdiction  to  look  to  the  landlord's 
conduct,  and  to  throw  the  costs  on  him  according 
to  its  discretion.  Ib. 

Notwithstanding  the  stat.  1  &  2  Viet.  c.  110, 
which  gives  to  a  judgment  the  effect  of  an  equi- 
table charge  upon  the  land  of  the  debtor,  an  equi- 
table mortgagee  retains  his  right  in  equity  to 
enforce  his  security  against  the  title  of  a  credi- 
tor under  a  subsequent  judgment,  although  the 
latter  may  have  acquired  the  legal  seisin  and  pos- 
session of  the  land  under  an  elegit  without  notice 
of  the  mortgage.  Whitworth  v.  Gauguin,  1  Ph. 
728  ;  10  Jur.  531;  15  Law  J.,  Chanc.,  433. 

S.,  in  consideration  of  a  loan  of  10,0007.  from 
G.,  assigned  to  the  latter  two  mortgages  which  he 
held  upon  an  estate  belonging  to  N.,  and  executed 
another  mortgage  of  an  estate  of  his  own  by  way 
of  further  security.  Afterwards,  on  N.'s  mortgage- 
debts  becoming  due,  S.  brought  an  action  against 
him  on  the  covenants  in  his  mortgage-deeds,  which 
G.  filed  a  bill  to  restrain.  On  a  motion  before  the 
Lord  Chancellor  to  discharge  an  injunction  which 
had  been  granted  by  the  Vice-Chancelior  —  Held, 
that  it  ought  not  to  have  been  granted,  except  upon 
the  terms  of  the  plaintiff  reconveying  S.:s  mort- 
gage and  releasing  him  from  his  mortgage-debt, 
and  the  plaintiff  now  declining  these  terms,  and 
S.  undertaking  that  the  sum  to  be  recovered  in  the 
action  should  be  paid  to  the  plaintiff,  the  injunc- 
tion was  dissolved.  Gurney  v.  Seppings,  2  Ph. 
40;  1  Coop.  12;  15  Law  J.,  Chanc.,  385. 

Where  a  mortgagee  is  also  tenant  for  life  of  the 
mortgaged  estate,  the  Statute  of  Limitations  does 
not  begin  to  run  against  the  mortgage-title  until 
his  death  ;  and  the  same  rule  applies  where  the 
mortgagee  is  a  tenant  in  common  with  others  oi 
the  mortgaged  estate.  Wynne  v.  Styan,  2  Ph.  303. 

Mortgagee  of  an  estate  in  a  colony,  having  ob- 
tained a  manager  and  a  decree  for  sale  here, 
ordered  to  give  the  consent  required  by  the  Colo- 
nial Court  for  the  removal  of  a  sequestration.  Wil- 
link  v.  Bentinck,  1  Coop.  288. 

By  marriage  settlement  a  rent-charge  was  granted 
to  trustees  and  their  heirs,  upon  trusts,  for  the 
husband  and  the  issue  of  the  marriage  ;  and  the 
lands  were  granted  to  other  trustees  for  a  term  ol 
years,  upon  trust,  to  secure  the  rent-charge.  One 
of  the  trustees  of  the  rent-charge  admitted  that 
before  the  execution  of  the  settlement  he  had 
notice  of  a  prior  incumbrance  on  the  lands,  and 
one  of  the  trustees  of  the  term  denied  that  he  had 
such  notice.  No  evidence  of  notice  was  given  : — 
Held,  that  notice  to  the  trustee  of  the  rent-charge 


was  sufficient;    but,  there   being  no  issue  of  the 
marriage  in  esse,  the  Court  would  not  declare  that 
their  interests    were   bound   by  the  prior  incum- 
brance, but  declared  that  the  trustee  had  notice  of 
it.     Wise  v.  Wise,  2  Jones  &  Lat.  403. 

A.  being  entitled  to  lands  in  Ireland  was  dis- 
charged in  England  as  an  insolvent  debtor  under 
the  1  Geo.  4,  c.  119.  The  assignment  of  all  his 
estate  and  effects  to  the  provisional  assignee  was 
filed  in  the  Insolvent  Court,  but  was  not  registered. 
The  sub-assignment  to  the  general  assignees  was 
registered.  Afterwards  A.,  by  deed  duly  regis- 
tered, conveyed  his  Irish  estates,  in  mortgage,  to 
B.,  who  had  no  notice  of  the  insolvency.  The 
title  of  the  mortgagee  is  to  be  preferred  to  that  of 
the  assignees  of  the  insolvent.  Battersby  v.  Roch- 
fort,2  Jones  &  Lat.  431. 

Advances  made  by  a  mortgagee  for  the  preserva- 
tion of  the  estate  (ex.  gr.,  head-rent  paid  by  him) 
follow  the  nature  of  the  mortgage  security;  and  if 
the  mortgagee  is  not  entitled  to  foreclose  the 
mortgage  until  after  the  decease  of  the  mortgagor, 
neither  is  he  entitled,  during  the  life  of  the  mort- 
gagor, to  a  sale  of  the  estate  for  payment  of  such 
advances ;  but,  if  necessary,  a  receiver  will  be 
appointed  to  keep  down  the  interest  on  the  mort- 
gage-debt and  advances.  Burrowes  v.  Molloy,  2 
Jones  &  Lat.  521. 

The  proviso  for  redemption  in  a  mortgage  of  a 
leasehold  for  years  was,  that,  upon  payment  of 
the  principal  on  a  day  mentioned,  and  interest 
thereon,  and  the  head-rents  in  the  meantime,  the 
deed  should  be  void.  By  deed  of  equal  date, 
reciting  that  the  agreement  of  the  parties  was,  that 
the  principal  should  not  be  called  in  until  after  the 
decease  of  the  mortgagor,  but  that,  by  mistake,  it 
was  stated  in  the  mortgage-deed  that  the  principal 
might  be  called  in  on  a  day  certain,  the  mortgagee 
covenanted  that  the  principal  money  should  not 
be  called  in  until  after  the  decease  of  the  mortga- 
gor, anything  in  the  deed  of  mortgage  to  the  con- 
trary notwithstanding: — Held,  that  the  mortgagee 
could  not  foreclose  the  mortgage  during  the  life 
of  the  mortgagor,  though  the  interest  was  in  arrear, 
and  the  mortgagor  had  not  paid  the  head-rent.  Ib. 

On  a  question  of  priority  of  incumbrances  on 
shares,  notice  to  one  of  a  joint-stock  company  is 
not  notice  to  the  company.  Martin  v.  Sedgwick, 
9Bea.  333;  10  Jur.  463. 

A.  held  shares  as  trustee,  and  executed  a  decla- 
ration of  trust,  but  no  notice  was  given  at  the  office 
of  the  company.  A.  afterwards  mortgaged  his 
shares  to  secure  his  private  debt.  Notice  of  this 
mortgage  was  given  to  the  company,  and  was  en- 
tered in  their  books  : — Held,  that  the  mortgagee 
had  priority  over  the  cestui  que  trust.  Ib. 

After  foreclosure  the  mortgagee  fairly  sold  the 
estate  for  less  than  what  was  due  to  him: — Held, 
that  he  could  not  afterwards  recover  from  the 
mortgagor  upon  his  collateral  personal  securities 
the  amount  still  remaining  unpaid.  Lockhart  v. 
Hardy,  9  Bea.  349  ;  10  Jur.  532;  15  Law  J.,  Chanc., 
347. 

Where  a  debt  is  secured  by  mortgage,  covenant, 
and  bond,  the  mortgagee  may  pursue  all  his  reme- 
dies at  the  same  time.  If  he  obtain  full  payment 
on  the  bond  or  covenant,  the  mortgagor  becomes 
entitled  to  the  estate,  but  if  he  obtain  part  payment 
only,  he  may  go  on  with  his  foreclosure  suit  and 
foreclose  for  the  remainder.  On  the  other  hand,  if 
he  foreclose  first,  and  the  value  of  the  estate  proves 
insufficient  to  satisfy  the  debt,  he  may,  while  the 
mortgaged  estate  remains  in  his  power,  sue  on  the 
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bond  or  covenant,  but  he  thereby  opens  the  fore- 
closure, and  the  mortgagor  may  thereupon  redeem. 
Ib. 

A  lessee  mortgaged  the  demised  premises,  and 
covenanted,  for  himself  and  his  heirs,  with  the 
mortgagee,  his  executors,  administrators,  and  as- 
signs, to  repay  the  mortgage-money.  Afterwards, 
the  mortgagee  joined  with  the  mortgagor  in  sur- 
rendering the  lease  for  the  purpose  of  having  a 
new  lease  granted  to  the  latter,  which  they  agreed 
should  be  assigned  to  the  mortgagee,  by  way  of  se- 
curity, for  his  principal  and  interest;  and  that  that 
arrangement  should  not  prejudice  any  other  secu- 
rity that  the  mortgagee  might  have  for  his  debt.  A 
new  lease  was  granted  to  the  mortgagor,  but  he 
did  not  make  any  assignment  of  it  in  pursuance  of 
the  agreement.  After  his  death  the  mortgagee  as- 
signed to  A.  the  principal  and  interest  due  to  him 
and  his  security  for  them  under  the  deed  of  surren- 
der: —  Held,  that  the  covenant  in  the  mortgage  of 
the  original  lease  was  not  extinguished  by  the  sur- 
render, and  that  the  assignee  was  a  specialty-cre- 
ditor of  the  mortgagor  in  respect  of  it.  Greenwood 
v.  Taylor,  14  Sim.  505. 

A  lessee  assigned  the  demised  premises  to  A.  by 
way  of  mortgage,  and  afterwards  made  two  equi- 
table mortgages  of  them,  one  to  B.,  and  the  other 
to  C.,  and  died.  C.  agreed  to  purchase  the  lease 
of  his  executors  free  from  incumbrances,  and  after- 
wards took  possession  of  the  premises,  but  did  not 
pay  the  purchase-money:  —  Held,  that,  as  between 
C.  and  the  executors,  the  purchase-money  must  be 
considered  to  have  been  applied,  on  the  day  on 
which  C.  took  possession,  towards  satisfaction  oi 
the  incumbrances,  according  to  their  priorities.  76. 

P.  being  indebted  to  B.  makes  a  mortgage  of  an 
equity  of  redemption  of  real  estate  to  B."for  the 
purpose  of  securing  the  debt,  and  by  the  indenture 
of  mortgage  it  was  falsely  recited,  that  the  mort- 
gaged estate  was  subject  to  an  equitable  charge 
for  monies  due  to  J.,  secured  by  the  deposit  of  a 
deed.  P.  retained  the  deed  in  his  own  possession, 
and  subsequently  deposited  it  with  J.  as  a  security 
for  money  partly  lent  to  P.  by  J.  before,  and 
partly  after,  the  mortgage  of  the  estate  to  B.  J., 
at  the  time  of  the  deposit,  had  no  notice  of  the 
prior  mortgage  to  B.:—  Held,  that,  inasmuch  as  an 
actual  prior  charge  on  the  estate,  if  afterwards  paid 
off  by  P.,  or  otherwise  avoided,  would  have  left  B. 
in  the  position  of  the  first  mortgagee  of  the  equity 
of  redemption,  the  recital  of  a  charge,  which  had 
in  fact  no  existence,  could  not  have  the  effect  ot 
postponing  B.  Frazer  v.  Jones,  5  Hare,  475. 

Held,  also,  that  the  interest  acquired  by  J.  by 
the  sebsequent  mortgage  by  way  of  deposit  could 
not  be  enlarged  by  the  effect  of  the  false  recital 
and  was  only  an  interest  in  the  equity  of  redemp- 
tion, subject  to  the  mortgage  to  B.;  and  that  B 
in  a  suit  for  that  purpose,  was  entitled,  as  against 
J.,  to  the  ordinary  decree  for  payment  or  for  fore- 

)sure,  and  delivery  up  of  the  deed  on  default.  Ib. 

«rSit,ephen  t0°k  a  conveyance  of  an   estate  from 

William,    his    father,    and    then    mortgaged    the 

estate,  with  a  power  of  sale  on  default  of  payment 

the  mortgage-money  and  interest  within  three 

months  after  notice,  in  writing,  given  to  Stephen, 

us  heirs,  executors,  administrators,  or  assigns    or 

t  his   or  their  usual  or  last  known  place  of 

The  conveyance  to  Stephen  from  William 


the 


e 

Some  years   afterwards,   the 


, 

agee  caused  the  notice  demanding  payment 
to  be  affixed  to  the  door  of  the 


door  of  the  house  which  was 
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the  last  known  place  of  abode  of  Stephen  ;  and 
the  mortgagee,  a  short  time  before  the  expiration 
of  the  three  months,  entered  into  a  contract  for 
the  sale  of  the  property  : — Held,  that,  as  the  right 
of  the  mortgagee  under  the  power  of  sale  was 
paramount  to  that  of  the  creditors  of  William,  the 
notice  to  Stephen  was  sufficient :  that  such  notice 
was  well  served  by  being  fixed  on  the  door  of 
Stephen's  last  known  place  of  abode:  that  the 
contract  for  sale  of  the  property,  although  made 
before  the  expiration  of  the  notice,  was  not  there- 
fore invalid.  Major  v.  Ward,  5  Hare,  598. 

The  mortgage  of  a  mesne  incumbrancer  ex- 
tended over  the  whole  of  certain  estates,  parts 
of  which  had  been  previously  mortgaged  to  other 
persons,  and  parts  of  which  were  also  subse- 
quently mortgaged.  The  mesne  incumbrancer 
filed  his  bill  for  an  account,  and  for  redemption 
of  the  prior  and  foreclosure  of  the  subsequent 
mortgages;  and  a  decree  was  made,  by  consent 
of  all  parties  interested,  that  the  whole  of  the 
estates  should  be  sold;  that  the  proceeds  of  the 
sale  should  be  paid  into  court,  and  apportioned 
according  to  the  value  of  the  parts  of  the  estates 
comprised  in  the  several  mortgages;  and  that  the 
priorities  of  the  incumbrances  should  be  ascer- 
tained on  further  directions.  No  question  was 
raised  as  to  the  incumbrances  or  their  priorities, 
but  only  as  to  the  costs  : — Held,  that  each  of  the 
prior  mortgagees  was  to  be  paid  his  principal, 
interest,  and  costs  out  of  the  sum  in  court  appor- 
tioned in  respect  of  his  mortgage,  and  not  out  of 
the  general  fund.  Lee  v.  Lockhart,  16  Law  J., 
Chanc.,  519— R. 

A  mortgagee  of  a  reversionary  interest  having  a 
power  of  sale,  exercised  his  right,  and  sold  the 
property.  The  Court  refused,  under  all  the  cir- 
cumstances of  the  case,  to  set  aside  the  sale,  there 
being  nothing  to  show  that  the  power  had  been 
fraudulently  exercised,  or  that  the  property  had 
been  sold  at  an  undervalue.  Jones  \.  Mafthie,  11 
Jur.  504;  16  Law  J.,  Chanc.,  405 — C.  See  Mat- 
thie  v.  Edwards,  11  Jur.  761 — C. 

In  June,  1827,  H.  borrowed  of  F.  B.  550/.,  and, 
as  security,  by  deed  of  appointment,  mortgaged  a 
freehold  estate  to  him  in  fee.  The  title-deeds  and 
mortgage-deed  were  placed  in  the  hands  of  R.,  the 
mortgagee's  solicitor,  who,  in  that  character,  re- 
tained possession  of  the  deeds,  and  received  the 
interest  on  the  mortgage-debt  down  to  1840.  In 
1838,  Mr.  E.  C.,  Mrs.  E.  C.,  and  J.  H.  were  the 
acting  executors  and  executrix  of  one  J.  C.,  de- 
ceased, and  employed  R.  as  solicitor  to  their  tes- 
tator's estate,  and  allowed  him  to  receive  and 
retain  in  his  hands  500/.,  part  of  that  estate.  In 
July,  1838,  Mr.  E.  C.  died  ;  and  in  July,  1839,  Mrs. 
E.  C.  also  died,  leaving  J.  H.  the  sole  surviving 
executor  of  J.  C.  In  1840,  J.  H.,  through  the  me- 
dium of  D.,  another  solicitor,  pressed  R.  for  secu- 
rity for  the  5007.  in  his  hands.  R.  thereupon 
represented  to  H.  that  the  original  mortgagee  re- 
quired repayment  of  his  mortgage-debt,  and  hav- 
ing procured  H.  to  execute  to  J.  H.  a  deed,  which 
he,  R.,  represented  to  him,  H.,  to  be  a  transfer  of 
the  original  mortgage-debt  and  security,  but 
which,  in  fact,  was  a  new  mortgage,  delivered  the 
same,  together  with  the  title-deeds,  (except  the 
original  mortgage-deed),  to  J.  H.  R.  subsequently 
ecame  insolvent,  and  absconded.  D.,  the  solici- 
tor employed  by  J.  H.  to  obtain  from  R.  security 
tor  the  oOO/.,  arranged  with  him  that  he  should 
prepare  the  mortgage-deed  on  behalf  of  J.  H., 
precisely  the  same  as  if  he,  D.,  were  not  acting  in 
the  matter  for  that  gentleman,  but  that  he,  D., 
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should  have  the  draft  of  the  mortgage-security 
submitted  to  him,  and  should  be  allowed  to  inspect 
the  title-deeds.  On  a  bill  filed  by  the  original 
mortgagee  to  foreclose,  and  to  have  the  title-deeds 
delivered  up  to  him,  the  Court  made  the  usual  de- 
cree for  foreclosure,  giving  J.  H.  the  first  right  to 
redeem,  but  being  of  opinion  that  a  case  of  con- 
structive notice  was  not  established  against  J.  H., 
declined  to  order  him  to  deliver  up  the  title-deeds. 
Kendall  v.  Hulls,  11  Jur.  864— V.  C.  B. 

In  1836,  A.,  B.,  C.,  and  D.,  trustees,  lend  the 
trust  fund  to  C.  and  D.,  upon  the  security  of  the 
deposit  of  title-deeds  of  premises,  of  which  the 
latter  were  seised  as  tenants  in  common.  In  1838, 
C.,  who  had  obtained  possession  (how  did  not  ap- 
pear) of  the  deeds,  made  a  second  equitable  mort- 
gage of  his  moiety  of  the  same  premises.  The 
second  mortgagees,  who  had  no  notice  of  the  first 
incumbrance  at  the  time  they  advanced  their 
money,  afterwards  acquire  such  notice,  and  then 
proceed  to  get  in  the  legal  estate  by  taking  a  con- 
veyance of  the  equity  of  redemption  from  the  as- 
signees of  C.,  who  had  in  the  meantime  become 
bankrupt : — Held,  that  the  conveyance  of  the  legal 
estate  did  not  alter  the  relative  position  of  the  in- 
cumbrancers,  and  that  the  mere  fact  of  the  deeds 
being  in  the  possession  of  the  mortgagor  was  not 
of  itself  sufficient  to  postpone  the  claim  of  a  first 
equitable  mortgagee.  Allen  v.  Knight,  11  Jur. 
527;  16  Law  J.,  Chanc.,  370— C. 

Rights  of  Mortgagee  and  Mortgagor. ,]  — Defend- 
ant, a  mortgagee,  avowed  for  rent  due  to  him  from 
plaintiff,  by  virtue  of  a  certain  demise  to  him  for 
two  years,  ending  on  the  29th  of  September,  1842. 
It  appeared  that  plaintiff  was  tenant  of  the  mort- 
gagor, and  that  he,  with  other  tenants  subsequently 
to  the  mortgage,  on  the  14th  of  October,  1842,  at- 
torned to  defendant.  Opposite  plaintiff 's  name  in 
the  instrument  of  attornment  was  entered,  "  Rent 
557.  from  Michaelmas  1840  : — Held,  that  the 
avowry  was  well  supported.  Gladman  v.  Plumcr, 
15  Law  J.,  N.  S.,  Q.  B.,  79  ;  10  Jnr.  109. 

Declaration  in  a  covenant  for  rent  by  the  re- 
presentative of  a  mortgagee  for  a  term  of  5000 
years  upon  an  indenture  of  lease  for  4000  years, 
by  the  mortgagee,  J.  E.  S.,  to  which  the  mortga- 
gor, B.  Y.,  was  a  confirming  party,  against  the 
assignee  of  the  lessee,  R.  L.;  the  mortgage  being 
prior  to  the  making  of  the  lease.  The  reddendum 
was  in  the  following  words  : — "  Yielding  and  pay- 
ing therefore,  yearly  and  every  year  during  the 
said  term,  unto  the  said  J.  E.  S.,  his  executors, 
&c.,  during  the  continuance  of  the  said  mortgage, 
and  after  payment  and  satisfaction  thereof,  unto 
the  said  B.  Y.,  his  executors,  &c.,  the  yearly  rent 
of  181.  18s."  The  covenant  was  by  R.  L.,  "  to 
and  with  the  said  J.  E.  S.,  his  executors,  &c.,  and 
also  to  and  with  the  said  B.  Y.,  his  executors, 
&c."  that  R.  L.,  his  executors,  administrators, 
and  assigns,  would  pay  the  said  yearly  rent  "  on 
the  several  days  and  times,  and  in  manner  as  the 
same  was  thereinbefore  reserved  and  made  pay- 
able." Plaintiff  traced  title  from  J.  E.  S.,  by 
deeds,  to  all  of  which  B.  Y.'s  name  appeared  as  a 
party;  but  the  declaration  did  not  aver  that  any 
one  of  them  was  executed  by  B.  Y.  Averment, 
that  plaintiff  "  became  and  was  and  is  possessed 
of  the  demised  premises  for  all  the  residue  and  re- 
mainder of  the  term  of  5000  years."  Averment, 
that,  after  the  making  of  the  indenture  of  lease, 
and  during  the  term  of  4000  years,  and  after  de- 
fendant became  assignee,  and  while  he  continued 
assignee,  two  years'  rent  became  in  arrear.  Plea, 
that,  before  any  part  of  the  said  arrears  of  rent  be- 


came due,  and  after  the  making  of  the  indenture 
of  demise,  and  during  the  continuance  of  the 
mortgage,  J.  E.  S.  was  paid  all  the  principal 
monies  and  interest  due  to  him  by  virtue  of  the 
mortgage,  out  of  monies  arising  from  the  absolute 
sale  of  part  of  the  demised  premises,  and  after- 
wards, by  an  indenture  executed  by  him,  acknow- 
ledged himself  to  be  so  paid,  and  released  B.  B. 
from  all  claims  in  respect  thereof:  —  Held,  upon 
special  demurrer,  that  the  plea  sufficiently  snowed 
that  the  mortgage  was  riot  continuing,  and  that  the 
rent  was  no  longer  payable  to  the  mortgagee;  but 
that  it  was  double  for  alleging  the  payment  of  the 
mortgage-money  and  the  execution  of  a  deed  of 
release  by  the  mortgagee.  Harrold  v.  Whitaker, 
15  Law  J.,  N.  S.,  Q.  B.,  345;  10  Jur.  1004. 

Held,  upon  objection  to  the  declaration,  that 
the  covenant  was  several,  and  the  action  was  pro- 
perly brought  by  the  representative  of  the  mort- 
gagee alone. 

Held,  secondly,  that  it  was  not  necessary  that 
the  continuance  either  of  the  mortgage  term  or  of 
the  mortgage  should  be  averred  in  the  declaration. 

Held,  thirdly,  that  the  averment,  that  the  rent 
became  due  to  plaintiff,  was  sufficient  upon  gene- 
ral demurrer.  Ib. 

After  a  re-conveyance  by  a  mortgagee  to  the 
mortgagor,  the  attorney  of  the  mortgagee  cannot 
retain  the  deeds  against  the  mortgagor  as  a  secu- 
rity for  the  expenses  of  the  transaction  due  from 
the  mortgagee  to  the  attorney.  Wakefield  v.  New- 
ban,  6  Q.  B.,  276. 

Transfer  by  way  of  mortgage  of  shares  in  a 
banking  company.  The  mortgagor  afterwards  paid 
off  the  debt,  and  applied  for  a  re-transfer  of  the 
shares,  but  the  directors  of  the  bank  did  not  per- 
mit the  re-transfer  to  be  made.  In  the  meantime 
a  creditor  recovered  judgment  against  their  public 
officer,  and  threatened  execution  against  the  mort- 
gagee as  one  of  the  shareholders: — Held,  that 
where  the  mortgage  was  made  simply  as  an  abso- 
lute transfer,  subject  to  redemption,  and  nothing 
had  passed  binding  the  mortgagor  to  take  a  re- 
transfer  of  the  shares,  the  mortgagor  was  not  liable 
to  indemnify  the  mortgagee  against  debts  incurred 
after  the  transfer  made  on  the  mortgage,  and  before 
the  mortgage  debt  was  paid  off.  Phene  v.  Gillant 
5  Hare,  1;  15  Law  J.,  N.  S.,  65. 

That  the  mortgagor,  having  elected  to  take  a  re- 
transfer  of  the  shares,  the  mortgagee  became  a 
trustee  of  the  shares  for  the  mortgagor,  and  the 
mortgagor  was  bound  to  indemnify  him  against  the 
whole  expenses  or  liabilities  which  he  had  pro- 
perly incurred  by  holding  and  maintaining  the 
shares.  Ib. 

That  the  mortgagor,  indemnifying  the  mortgagee 
in  respect  of  the  costs,  was  entitled  to  take  pro- 
ceedings, in  the  name  of  the  mortgagee,  to  com- 
pel a  re-transfer  of  the  shares,  and  to  resist  the 
proceedings  against  the  shareholders  under  the 
judgment.  Ib. 

Semble,  the  mortgagee  has  not  in  such  a  case 
any  right  at  law  against  the  mortgagor.  Ib. 

QtiKre,  whether  the  directors  of  the  company, 
preventing  the  shares  from  being  re-transferred, 
are  necessary  parties  to  the  suit  in  order  to  give 
the  plaintiff  complete  relief.  Ib. 

Where  the  mortgagee  had  foreclosed  the  estate, 
and  afterwards  sold  it  for  a  less  sum  than  the 
amount  of  his  debt,  he  was  not  allowed  to  prove 
for  the  deficiency  under  a  decree  for  the  adminis- 
tration of  the  debtor's  estate.  Lockhart  v.  Hardy, 
10  Jur.  532,  M.  R. 
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The  defendant  executed  to  the  plaintiff  a  trans- 
fer of  a  mortgage,  and  also  a  conveyance  of  land 
belonging  to  himself,  as  a  security  for  monies  ad- 
vanced by  the  plaintiff,  which  the  defendant  cove- 
nanted in  the  usual  manner  to  repay  : — Held,  upon 
appeal,  (reversing  the  decision  of  the  Vice-Chan- 
cellor), that  the  plaintiff  was  not  entitled  to  an 
injunction  to  restrain  the  defendant  from  proceed- 
ing in  an  action  at  law  against  his  mortgagor  for 
the  recovery  of  his  mortgage-debt,  the  defendant 
consenting  that  the  money  recovered  in  the  action 
should  be  paid  to  the  plaintiff  in  this  suit.  Gur- 
ney  v.  Steppings,  15  Law  J.,  N.  S.,  L.  C.,  385. 

Quaere,  whether  these  proceedings  on  the  part 
of  the  plaintiff  entitled  the  defendant  to  a  recon- 
veyance of  his  land,  and  to  a  release  of  his  per- 
sonal liability  to  the  plaintiff.  Ib. 

Mortgagor's  trustee  to  bar  dower  not  entitled  as 
against  the  mortgagee  to  his  costs  of  a  suit  brought 
to  foreclose  the  mortgage.  Horrocks  v.  Ledsam, 
2  Coll.  C.  C.  208. 

In  a  bill  to  redeem,  the  plaintiff  contested  the 
validity  of  one  of  several  mortgages  held  by  the 
defendant : — Held,  that  he  was  not  entitled  to  a 
production.  Crisp  v.  Platel,  S  Beav.  62. 

In  a  suit  to  redeem  against  a  mortgagee  in  pos- 
session, the  defendant,  in  his  answer,  set  up  an 
unfounded  claim  to  the  equity  of  redemption,  and 
denied  that  the  mortgage  had  not  been  satisfied, 
although  a  balance  was  due  from  him  when  he 
filed  his  answer.  The  Court  ordered  him  to  pay 
the  costs  occasioned  by  his  claim,  and  the  costs 
of  the  suit  subsequent  to  the  filing  of  his  answer, 
and  also  interest  on  the  balances  in  his  hands 
since  the  time  when  the  mortgage  was  satisfied. 
Montgomery  v.  Calland,  14  Sim.  79. 

Sale  under  Power.]— Sale  under  a  power  of  sale 
contained  in  a  mortgage-deed,  the  power  being 
proved  to  have  been  oppressively  exercised  by  the 
mortgagee,  set  aside  with  costs  as  against  the 
mortgagee.  Matthie  v.  Edwards,  2  Coll.  C.  C.  465. 

Bill  by  mortgagor  against  mortgagee  and  his 
solicitors,  praying  to  have  a  sale  under  the  mort- 
gage-deed set  aside  for  fraud  and  oppression,  dis- 
missed as  against  the  solicitors,  the  main  charges 
in  the  bill  against  them  not  having  been  made  out, 
but  without  costs,  on  the  ground  that  they  were 
the  substantial  movers  and  authors  of  the  sale, 
which,  as  between  the  mortgagor  and  mortgagee' 
was  proved  not  to  be  sustainable  in  a  court  of 
equity.  Ib. 

A  mortgagee,  having  a  power  of  sale  peremptory 
and  absolute,  on  failure  of  payment  of  principal  or 
interest,  or  any  part  thereof  respectively,  on  a 
given  day,  without  notice,  and  no  agreement  con- 
tained in  the  deed  to  give  any  notice,  cannot,  as 
between  himself  and  the  mortgagee,  exercise  his 
power  in  a  manner  merely  arbitrary,  but  is  bound 
to  exercise   some  discretion,  so  as   not  to  throw 
away  the  property,  but  to  act  in  a  business-like 
and  proper  manner,  with  a  view  to  obtain  as  lar^e 
a  price  as  fairly  and  reasonably,  with  due  diti- 
pnce  and  attention,  can,  under  the  circumstances, 
be  obtamed.     On  a  bill   filed  by  the   executrix  of 
the   mortgagor  to  set  aside  a   sale  under  such  a 
ower,  it   being   proved    that    the   property  was 
ight  10  at  a  previous  auction  for  a  larger  price 
|W  that  for  which  it  was  sold  to  the  purchaser, 
irt,  being  of  opinion   that  the   sale,  under 
cumstanccs,   was    harsh,   oppressive,   and 
1'"  »  >K    set  aside  the    same,  with  costs,  as 
the  mortgagee;  and,  the  solicitors  for  the 
tgagcc  and  the  purchaser  having  so   acted  as 


to  satisfy  the  Court  that  they  were  the  substantial 
movers  and  authors  of  the  sale,  and  had  so  con- 
ducted themselves  as  to  justify  the  plaintiff  in 
making  them  defendants,  although  it  could  not 
make  them  pay  costs,  dismissed  the  bill  as  against 
them,  but  without  costs.  The  mortgagee  was  or- 
dered to  pay  the  plaintiff's  costs  of  the  suit  to  the 
hearing;  and  a  reference  was  directed,  to  inquire 
what  was  due  to  the  mortgagees  at  the  time  tender 
W.TS  made  to  them  of  the  principal  and  interest. 
Matthie  v.  Edwards,  2  Coll.  C.  C.  465;  10  Jur. 
347— V.  C.  K.  B. 

Foreclosure.]  —  Form  of  decree  of  foreclosure 
where  the  mortgagee  had  two  mortgages,  by  one 
of  which  property,  belonging  partly  to  A.  and 
partly  to  B.,  was  conveyed  to  secure  money  ad- 
vanced to  A.  and  B.  in  different  proportions,  with 
a  proviso  for  redemption  on  payment  of  the  money 
by  them,  or  either  of  them — and  by  the  other, 
property  belonging  to  A.,  and  partly  comprised  in 
the  first  mortgage,  was  covenanted  to  be  conveyed 
to  secure  the  debt  of  A.  Higgins  v.  Frankis,  15 
Law  J.,  N.  S.,  V.  C.  W.,  329;  10  Jur.  328. 

Redemption.]  —  A.  mortgaged  an  estate  to  B.  for 
1000  years.  B.  died,  having  bequeathed  the  mort- 
gage to  his  widow.  She  also  died,  and  in  1822, 
her  personal  representative  entered  into  and  con- 
tinued in  possession  of  the  estate  until  1838,  when 
they  sold  and  assigned  the  mortgage  to  C.,  who 
entered  and  continued  in  possession  until  1843, 
when  A.'s  heir  filed  a  bill  to  redeem,  on  the  ground 
that  the  deed  of  assignment  recited  the  mortgage, 
and  conveyed  the  term  to  C.,  subject  expressly  to 
the  equity  of  redemption  of  A.,  or  his  legal  repre- 
sentatives:— Held,  that  the  deed  was  not  such  an 
acknowledgment  of  the  mortgagor's  title,  as  -to 
make  the  estate  redeemable.  Lucas  v.  Dennison, 
13  Sim.  584. 

A.  mortgages  to  B.,  then  confesses  a  judgment 
to  C.,  and  afterwards  B.,  without  notice  of  the 
judgment,  advances  a  further  sum  of  money  to  A., 
who  executes  to  him  a  further  mortgage  on  the 
same  lands'  for  the  old  debt  and  the  further  ad- 
vances. C.  cannot  redeem  the  first  mortgage  with- 
out also  redeeming  the  second.  Tenison  v.  Swee- 
ny, ]  Jones  &  Lat.  710. 

Effect  of  Notice  as  to  Priorities.]  —  A  first  mort- 
gage of  real  estate  was  made  to  A.  in  fee.  A 
second  mortgage  was  then  made  to  B.  of  the  same 
estate,  together  with  other  real  estates  by  release 
and  conveyance  of  the  respective  premises  to  C., 
as  a  trustee  for  B.,  with  power  of  sale.  B.  after- 
wards advanced  a  further  sum  to  the  mortgagor  on 
the  security  of  the  same  estates,  but  gave  no  no- 
tice of  the  advances  to  C.  or  A.  Subsequently  C. 
(after  inquiry  of  A.  whether  he  had  notice  of  any 
incumbrance  other  than  his  own,  and  that  of  which 
C.  was  trustee  for  B.)  advanced  a  further  sum  to 
the  mortgagor  on  the  same  security,  and  gave 
notice  of  his  mortgage  to  A.: — Held,  that  the 
several  mortgages  took  effect  with  regard  to  the 
different  estates,  according  to  the  order  of  time  at 
which  they  were  respectively  created,  and  that 
their  priorities  were  not  affected  by  the  .giving  or 
the  omitting  to  give  notice  to  the  party  in  whom 
the  legal  estate  was  vested.  Wilmot  v.  Pike,  5 
Hare,  14. 

Equitable  Mortgage.]  —  A  debtor  deposited  his 
title-deeds  with  his  creditor  until  such  time  as  his 
account  should  not  exceed  100/.,  at  which  time 
they  were  to  be  restored  to  him.  The  debtor  died 
indebted  to  the  creditor  in  2747.:— Held,  that  the 
creditor's  lien  extended  to  the  whole  2742.  Ash- 
ton  v.  Dalton,  2  Coll.  C.  C.  565. 
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Qurcre,  whether  the  deposit  of  title-deeds  with- 
out a  legal  security  will  make  a  debt  bear  interest 
which  does  not  in  its  nature  bear  interest.  Ib. 

An  equitable  mortgagee  of  lands  is  entitled  in 
equity  to  enforce  his  charge  in  priority  to  a  credi- 
tor of  the  mortgagor  who,  without  notice  of  the 
equitable  mortgage,  has,  subsequently  thereto,  re- 
covered judgment  against  the  mortgagor  and  ob- 
tained actual  possession  of  the  lands  by  writ  of 
elegit  and  attornment  of  the  tenants.  Whitworth 
v.  Gavgain,  10  Jur.  531— L.  C. 

A  deposit  of  title-deeds  prima  facie  creates  an 
equitable  mortgage  upon  the  whole  property  com- 
prised in  them.  Ashton  v.  Dalton,  2  Coll.  C.  C. 
565;  10  Jur.  451. 

Where  the  memorandum  of  deposit  of  title-deeds 
contains  an  agreement  to  grant  a  legal  mortgage 
with  an  unqualified  power  of  sale,  the  Court,  on 
the  failure  of  the  mortgagor  to  redeem,  has  power 
to  direct  a  sale.  Lister  v.  Turner,  15  Law  J., 
N.  S.,  V.  C.  W.,  336. 

Waste  by  Mortgagor.]  —  After  a  decree  in  a 
foreclosure  suit,  a  mortgagor  in  possession  began 
to  commit  waste  :  he  was  restrained  by  injunction, 
though  no  injunction  was  prayed  by  the  bill. 
Goodman  v.  Kine,  8  Beav.  379. 

When  Mortgagor  becomes  Bankrupt.]  — A  mort- 
gage, with  power  to  sell  the  mortgaged  estate  and 
to  give  an  effectual  receipt  for  the  purchase-money, 
—  Held,  under  existing  circumstances,  neces- 
sary to  procure  the  execution  of  the  bankrupt 
mortgagor's  assignees  to  the  deed  of  conveyance. 
Benson  v.  Lamb,  15  Law  J.,  N.  S.,  M.  R.,  218. 

Tacking.] — A.  made  a  mortgage  to  B.,  and  by 
the  same  deed  A.  and  C.,  his  sureties,  covenanted 
for  the  payment  of  the  mortgage-money.  B.  reco- 
vered the  amount  from  C.,  previously  to  which 
he  lent  a  further  sum  to  A.,  and  took  a  further 
charge  for  it  on  the  mortgaged  property  : — Held, 
that  C.  could  not  compel  B.  to  assign  the  mortgage 
to  him  unless  he  paid  off  the  further  sum.  Wil- 
liams v.  Owen,  13  Sim.  597. 

The  doctrine  of  tacking  securities  applies  in 
Ireland  as  in  the  courts  of  England,  except  where 
in  Ireland  it  has  been  excluded  by  the  operation 
of  the  Registry  Act.  Tenison  v.  Sweeny,  1  Jones 
&  Lat.  710. 

Form  of  a  decree  of  foreclosure  where  the  mort- 
gagee held  two  mortgages :  one,  of  property  be- 
longing partly  to  A.  and  partly  to  B..  to  secure  a 
debt  for  money  advanced  to  them  in  different  pro- 
portions ;  and  the  other,  of  the  separate  property 
of  A.,  including  his  interest  in  the  property  com- 
prised in  the  first  mortgage,  to  secure  the  separate 
debt  of  A.  Higgins  v.  Frankis,  10  Jur.  328 — V. 
C.  W. 

Double  Securities.]  — A  new  security,  of  as  high 
a  nature  as  the  former,  for  the  old  debt  and  further 
advances,  does  not  necessarily  prejudice  the  old 
security.  Tenison  v.  Sweeny,  I  Jones  &  Lat.  710. 

Mortgagee. — 1.  Generally.]  —  A  trader  (being 
solvent)  mortgaged  his  furniture,  shop-fittings,  and 
stock  in  trade  and  book  debts  for  securing  a  debt 
due  and  a  new  advance.  The  bankrupt  being  per- 
mitted to  have  possession  of  those  goods,  arid 
being  in  possession  also  of  other  personal  chattels 
to  which  the  creditor's  security  did  not  extend,  the 
bankrupt's  landlord  distrained  for  rent,  not  upon 
the  former  only,  but  upon  both  sets  of  goods.  The 
person  in  possession  under  this  distress  was  re- 
quested by  the  mortgagee,  and  consented,  to  hold 
possession  of  the  goods  for  him,  as  well  as  for  the 


landlord,  without  prejudice  to  the  landlord's  rights. 
A  sale  took  place  under  the  distress.  The  goods 
which  were  the  subject  of  the  distress  were  not  all 
sold,  but  they  included  some  of  those  which  were 
the  subject  of  the  mortgagee's  security,  while  the 
goods  to  which  the  security  did  not  extend  re- 
mained unsold.  A  fiat  having  issued  against  the 
mortgagor,  the  mortgagee  petitioned  to  have  his 
security  declared  as  against  the  remaining  furni- 
ture, the  stock  in  trade  at  present  existing,  and  the 
book  debts  : — Held,  that  the  mortgagee's  security 
extended  only  to  such  of  the  furniture,  fixtures, 
and  stock  in  trade  and  property  purporting  to  be 
included  in  the  assignment  as  were  in  the  house 
and  shop  at  its  date,  and  remained  at  the  time  of 
the  bankruptcy.  Stephenson,  Ex  parte,  12  Jur.  6; 
17  L.  J.,  Bank.,  5. 

Held,  also,  that  the  mortgagee,  as  against  the 
assignee,  had  a  right  to  the  benefit  of  the  doctrine 
of  marshalling  ;  and  that  the  goods  not  included 
in  his  security  were  first  applicable  to  the  payment 
of  the  landlord's  demand.  Ib. 

Where  a  mortgagee  in  possession  works  mines, 
he  will  be  charged  with  his  receipts,  and  not  al- 
lowed his  expenses  in  working  them.  Thorney- 
croft  v.  Crockett,  12  Jur.  1081— V.  C.  E. 

A.  was  seised  in  fee  of  a  house  and  two  acres  of 
land,  which  he  had  to  let  B.  A.  mortgaged  this 
property  to  C.  in  fee,  and  it  was  arranged  between 
A.,  B.,  and  C.,  that  B.  should  pay  the  amount  of 
the  interest  on  the  mortgage  to  C.,  and  the  residue 
of  the  rent  to  A.  After  this,  C.  gave  notice  to  A. 
to  pay  the  whole  rent  to  him.  A.  did  so  : — Held, 
that  by  reason  of  the  arrangement  A.  was  not  justi- 
fied in  so  doing ;  but  if  there  had  been  no  such 
arrangement,  it  would  have  been  otherwise.  Whit- 
more  v.  Walker,  2  C.  &  K.  615 — Patteson. 

A.  was  seised  in  fee  of  nine  acres  of  land  charged 
with  legacies,  for  which  there  was  a  power  of  dis- 
training. A.  let  the  land  to  B.,  and  the  legatees 
assigned  their  legacies  to  C.,  who  gave  notice  to 
B.  to  pay  the  rent  to  him  : — Held,  that  B.  was  not 
justified  in  so  doing  upon  a  notice  only,  although 
he  would  have  been  under  the  threat  of  a  distress. 
K. 

In  trespass  quare  clausum  fregit,  the  plaintiff 
made  title  under  a  mortgage-deed  of  6th  March, 
1840,  by  which  the  mortgagor,  H.,  demised  pre- 
mises to  the  plaintiff  from  thenceforth  for  a  cer- 
tain term,  subject  to  a  proviso  that  the  demise 
should  cease  and  be  void  if  H.  paid  principal  and 
interest  by  6th  March,  1841,  and  interest  at  stated 
periods  in  the  meantime  ;  and  to  another  proviso 
empowering  plaintiff  to  sell  (after  three  months' 
notice)  if  default  should  be  made  in  payment  of 
principal  and  interest  at  the  times  named.  Then, 
followed  covenants  (among  others)  by  H.  to  plain- 
tiff for  payment  of  principal  and  interest  at  the 
days  appointed,  and  that,  at  any  time  after  de- 
fault made  in  such  payment,  it  should  be  lawful 
for  plaintiff  peaceably  and  quietly  to  enter  upon 
the  premises,  and  from  thenceforth,  for  the  resi- 
due of  the  term,  to  hold  the  same  and  take  the 
rents  and  profits  without  lawful  interruption  from 
H.  or  any  other  person  &c.  On  pleadings  in  tres- 
pass, setting  forth  the  deed,  and  showing  that 
plaintiff  had  entered  upon  the  mortgaged  pre- 
mises after  the  execution  of  the  deed,  but  before 
6th  March,  1841,  and  before  default  in  payment, 
and  raising  the  question  whether  or  not  he  had  a 
right  so  to  enter — Held,  that  the  deed  gave  power 
to  the  mortgagee  to  enter  before  default,  and  be- 
fore the  day  named  for  any  payment.  Rogers  v. 
Grazebrook,  8  Q.  B.  895. 
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2.  Foreclosure,  Sale,  fyc.]  —  Where  upon  the 
whole  mortgage-deed  it  appears,  that,  although 
the  redemption  is  expressed  to  be  upon  payment^ 
of  the  principal  money  and  interest  at  the  end  of 
several  years,  yet  the  agreement  of  the  parties  is, 
that  the' interest  shall  be  paid  half-yearly  in  the 
meantime,  the  mortgagee,  upon  non-payment  of 
the  interest,  may  foreclose  within  the  period. 
Roddy  v.  Williams,  3  J.  &  L.  1. 

A.  mortgaged  three  houses  (23,  26,  and  27)  to 
B.,  and  afterwards  contracted  to  sell  23  (one  of 
the  houses)  to  C.  C.  paid  the  purchase-money  to 
A.  under  the  contract,  but  without  obtaining  a 
conveyance,  and  with  constructive  notice  of  the 
prior  mortgage  to  B.  C.  afterwards  paid  off  what 
was  due  to  B.  upon  his  mortgage,  and  having  taken 
a  transfer  of  the  mortgage,  filed  a  bill  against  the 
devisee  of  A.  and  several  mortgagees,  under  sub- 
sequent mortgages  made  by  A.,  which  included 
the  houses  26  and  27,  and  other  property,  and 
obtained  a  decree  for  the  specific  performance  by 
the  devisees  of  A.  of  the  contract  of  sale  as  to  the 
house  23,  and  for  the  successive  foreclosure  of 
all  the  subsequent  mortgagees  and  the  devisee  of 
A.,  in  default  of  their  redemption  of  the  houses  26 
and  27.  Sober  v.  Kemp,  6  Hare,  155. 

See  form  of  the  decree.    Id.  160. 

Bill  by  one  of  two  joint  mortgagees  against  the 
mortgagor  and  the  other  joint  mortgagee,  alleging 
that  the  latter  refused  to  concur  in  the  suit,  and 
praying  a  foreclosure  of  the  mortgage.  Common 
decree  of  foreclosure  of  the  whole  mortgage  ;  all 
costs  to  be  paid  by  mortgagor.  Davenport  v.  James, 
12  Jur.  827— V.  C.  W. 

A  decree  for  a  sale  in  a  mortgage  cause  ought 
not  to  give  the  infant  heir  or  devisee  of  the  mort- 
gagor a  day  to  show  cause.  Clinton  v.  Bernard, 
1  Dru.  2S7. 

The  Court  will  make  an  order,  under  the  stat. 
1  Will.  4,  c.  47,  s.  11,  that  the  infant  shall  exe- 
cute the  conveyance  to  the  purchaser.  Ib. 

3.  Priorities.] — The  owner  of  a  vessel  made  a 
mortgage  of  it  and  of  the  cargo,  in  London,  to  A., 
whilst  the  vessel  was  on  a  whaling  voyage  to  the 
South  Seas,  subject  to  two  prior  mortgages  thereof, 
and  the  third  mortgagee  forthwith  gave  notice  of 
his  mortgage  to  the  two  prior  incumbrancers. 
The  master  of  the  vessel  afterwards,  putting  into 
Sidney,  transhipped  the  oil  taken  in  the  voyage  to 
another  vessel,  consigned  to  consignees  in  Lon- 
don, who  honoured  his  bill  of  exchange  on  them 
upon  having  a  lien  on  the  consignment.  The 
mortgagor  induced  B.  to  advance  him  1000/.  on  a 
mortgage  of  the  cargo  so  transhipped  and  con- 
signed, without  notice  of  any  other  charge  thereon, 
except  the  lien  of  the  consignees.  B.  gave  notice 
of  his  mortgage  to  the  consignees.  A.,  as  soon 
as  he  knew  of  the  consignment,  (but  subsequent 
to  B.'s  notice),  gave  notice  to  the  consignees  of 
the  mortgage  to  him;  and  after  such  notice,  the 
consignees,  after  satisfying  their  own  lien,  paid 
over  the  balance  of  the  proceeds  of  the  oil  to  B.: 
— Held,  that  A.,  having  done  all  he  could  do  to- 
wards possession,  was  entitled  to  priority  over  B. 
Felllutm  v.  Clark,  1  De  G.  &  S.  307. 

Notice  of  a  charge  to  an  indefinite  amount, 
although  the  notice  be  inaccurate  as  to  the  par- 
ticulars or  extent  of  the  charge,  is  sufficient  to  put 
upon  inquiry  a  party  dealing  for  the  property  sub- 
ject to  the  charge  ;  and  if  the  actual  charge' after- 
wards appears  to  be  incorrectly  described  in  the 
notice,  it  is  nevertheless  sufficient  as  a  ground  for 


giving  priority  for  the  true  amount  of  the  charge, 
as  against  the  party  who  received  the  incorrect 
notice,  but  made  no  inquiry.  Gibson  v.  Ingo, 
6  Hare,  124. 

In  a  mortgage-deed  of  an  equity  of  redemption 
for  securing  the  repayment  of  a  sum  of  money  due 
from  A.  to  B.,  it  was  falsely  recited  that  the  mort- 
gaged premises  were  liable  to  an  equitable  charge 
in  favour  of  C.  by  deposit  of  a  deed,  to  the  pos- 
session of  which  B.  would  otherwise  have  been 
entitled.  A.  retained  this  deed  in  his  possession, 
and  subsequently  deposited  it  with  C.as  a  security 
for  a  sum  of  money: — Held,  that  C.'s  security 
was  subject  to  B.'s  mortgage,  and  that  B.  was 
entitled  as  against  C.  to  a  decree  for  payment  or 
foreclosure,  and  also  to  delivery  up  of  the  deed 
on  default,  it  being  clear  that  C.  was  a  party  to 
the  fraud;  but  if  C.  had  obtained  the  deed  bona 
fide,  and  without  notice,  quaere.  Frazer  v.  Jones, 
12  Jur.  443;  17  L.  J.,  Chanc.,  353— C. 

Upon  a  treaty  for  the  mortgage  of  an  estate,  a 
person,  who  was  entitled  to  be  recouped  out  of 
the  estate  in  case  a  certain  incumbrance  was 
levied  out  of  his  own  estate,  was  in  communica- 
tion with  the  mortgagee  upon  the  subject  of  the 
mortgage,  but  did  not  inform  him  of  his  equitable 
claim  : — Held,  that  he  could  not  afterwards  set  up 
his  claim  against  the  mortgagee.  Boyd  v.  Belton, 
1  Jones  &  Lat.  730. 

Certain  stock,  of  which  A.,  B.,  C.,  and  D.  were 
trustees,  was  sold  out,  and  the  proceeds  lent  to  C. 
and  D.  upon  the  security  of  the  title-deeds  of  pro- 
perty belonging  to  C.  and  D.,  as  tenants  in  com- 
mon, the  deposit  being  accompanied  by  a  memo- 
randum of  agreement  to  execute  a  legal  mortgage. 
C.,  having  obtained  the  deeds  from  B.,  in  whose 
custody  they  were  deposited,  made  a  second  equi- 
table mortgage  of  his  moiety  to  S.,  who,  at  the 
time  of  taking  his  security,  had  no  notice  of  the 
prior  charge.  C.  became  bankrupt,  and  the  secu- 
rity being  insufficient,  S.  (who  had  then  notice  of 
the  prior  charge)  took  a  conveyance  under  the 
bankruptcy  of  C.'s  moiety  in  satisfaction  of  his 
charge.  On  bill  by  A.  against  B.,  D.,  (C.  being 
dead),  the  cestuis  que  trust,  of  the  stock  and  the 
second  mortgagee,  claiming  to  have  his  charge 
satisfied  in  priority  to  S.: — Held,  that  the  acquisi- 
tion by  S.  of  the  legal  estate  would  not  alter  the 
relative  position  of  the  incumbrancers,  the  con- 
veyance being  taken  from  the  assignees  of  C.  after 
notice  of  the  express  trusts  with  which  it  was 
affected  in  his  hands.  Secondly,  that  the  allowing 
the  mortgagor  to  have  possession  of  the  title-deeds 
was  not  of  itself  fraudulent,  so  as  to  postpone  the 
first  mortgagee  ;  and  no  fraudulent  intent  being 
charged,  the  Court  declined  to  direct  an  inquiry, 
and  made  the  usual  foreclosure  decree,  but  with- 
out costs.  Allen  v.  Knight,  15  Law  J.,  N.  S.,  430 
—V.  C.  W.;  10  Jur.  943. 

4.  Tacking.] — A.  having  mortgaged  an  estate  to 
B.  and  C.  in  succession,  agreed  to  sell  it  to  D. 
free  from  incumbrances :  part  of  the  purchase- 
money  was  to  be  paid  down,  and  the  rest  on  the 
completion  of  the  purchase.  During  the  investi- 
gation of  the  title,  A.  induced  D.,  who  was  igno- 
rant of  the  mortgages,  to  make  further  payments 
on  account  of  the  purchase-money,  and  having 
also  raised  a  further  sum  from  E.  on  the  security 
of  his  contract,  without  giving  him  notice  of  C.'s 
mortgage,  becam.e  insolvent  and  absconded.  A. 
thereupon,  with  notice  of  all  that,  had  happened, 
paid  off  C.'s  mortgage  out  of  the  balance  of  the 
purchase-money  remaining  due,  and  E.,  to  secure 
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himself,  took  an  assignment  of  B.'s  mortgage. 
But  the  balance  of  purchase-money  not  being  suf- 
ficient to  pay  both  E.'s  charge  and  what  E.  had 
paid  to  B. — Held,  reversing  the  judgment  below, 
that  E.  was  not  entitled  to  tack  his  security  to  B.'s 
mortgage,  first,  because  his  security  was  not  a  se- 
curity on  the  estate,  but  only  on  the  purchase- 
money  ;  and  secondly,  because,  although  E.  at  the 
time  he  advanced  his  money  had  no  notice  of  any 
particular  incumbrance  on  the  estate  except  B.'s, 
he  knew  that  he  was  dealing  for  a  supposed  ba- 
lance, out  of  which  D.,  having  contracted  for  the 
estate  free  from  incumbrances,  would  be  entitled 
to  pay  off  any  incumbrances  to  which  the  estate 
might  be  found  to  be  subject,  and  therefore  the 
equities  of  D.  and  E.  were  not  equal.  Lacey  v. 
Ingle,  2  Ph.  413. 

Third  Parties. — Lessor  as  against  equitable  Mort- 
gagee of  I^ease.] — A  lessor  demised  property  to  A. 
B.,  and  A.  B.  deposited  the  lease  with  C.  D.  by 
way  of  equitable  mortgage,  to  secure  a  sum  of 
money.  C.  D.  took  possession,  and,  by  payment 
of  rent  and  otherwise,  acted  as  owner,  and  was 
accepted  and  treated  by  the  lessor  as  such  owner. 
The  lessor  filed  a  bill  to  compel  C.  D.  to  take  a 
legal  assignment  of  the  lease  : — Held,  that  he  had 
no  equity  to  compel  C.  D.  to  take  such  assignment. 
Moore  v.  Greg,  12  Jur.  952 — C. 

Pleadings,  in  Actions  on.]  —  To  an  action  on  an 
indenture  for  non-payment  of  money,  the  plea  set 
out  a  power  of  sale  in  default  of  payment  of  2501. 
and  interest,  and  averred  that  in  pursuance  thereof 
the  plaintiff  sold  and  disposed  of  the  goods,  chat- 
tels, and  effects,  in  the  indenture  mentioned,  for 
the  purpose  of  repaying,  satisfying,  and  discharg- 
ing the  2501.,  interest,  and  costs  ;  and  the  plain- 
tiff, by  means  of  such  sale  and  disposal,  had  and 
received  5001.,  being  the  proceeds  and  profits  of 
the  sale  and  disposal,  and  thereby  and  therewith 
repaid,  satisfied,  and  discharged  the  sum  of  250/., 
interest  and  costs.  And  the  plaintiff,  with  the 
consent  of  the  defendant,  received  the  said  pro- 
ceeds and  profits  of  the  sale  and  disposal  in  full 
satisfaction  of  the  sum  of  2501.,  interest,  and 
damages.  Replication,  that  the  plaintiff  did  not 
eell  or  dispose  of  the  said  several  goods,  chattels, 
and  effects;  nor  did  the  plaintiff  by  means  of  such 
sale  and  disposal  have  or  receive  the  said  monies, 
being  the  proceeds  and  profits  of  the  said  sale  and 
disposal;  nor  did  the  plaintiff  thereby  or  there- 
with repay,  satisfy,  or  discharge  the  sum  of  250/., 
interest,  &c.,  nor  did  the  plaintiff  accept  or  re- 
ceive the  proceeds  and  profits  of  the  sale  and  dis- 
posal in  full  satisfaction  and  discharge,  modo  et 
forma: — Held,  on  special  demurrer,  that  the  re- 
plication was  not  bad  for  duplicity.  Washbourn  v. 
Burrows,  1  Exch.  Rep.  107;  16  Law  J.,  Exch.,  266. 

Declaration  in  an  action  of  covenant  for  rent, 
brought  by  the  representative  of  a  mortgagee  for 
a  term  of  5000  years,  upon  an  indenture  of  lease 
for  4000  years,  made  by  the  mortgagee  (J.  E.  S.), 
to  which  the  mortgagor  (B.  Y.)  was  a  confirming 
party,  against  the  assignee  of  the  lessee  (R.  L.); 
the  mortgage  being  prior  to  the  making  of  the 
lease.  The  reddendum  was  as  follows  : — "  Yield- 
ing and  paying  during  the  term  demised,  and 
during  the  continuance  of  the  mortgage,  to  J.  E.  S., 
his  executors,  administrators,  and  assigns,  and 
after  payment  and  satisfaction  of  the  mortgage, 
unto  B.  Y.,  his  executors,  &c.,  the  yearly  rent  of 
181.  IBs.,  by  equal  portions  quarterly;"  and  there 
was  a  covenant  by  the  lessee  (R.  L.)  to  pay  the 
rent  in  manner  as  the  same  was  reserved  and  made 
payable  by  the  said  indenture.  Plaintiff  traced 


title  from  J.  E.  S.  by  deeds  of  assignment,  to 
which  B.  Y.'s  name  appeared  as  a  party  ;  but  the 
declaration  did  not  aver  that  B.  Y.  executed  any 
of  them.  Averment,  that  plaintiff  became  pos- 
sessed of  and  entitled  to  the  demised  premises  for 
the  residue  of  the  term  of  5000  years  ;  and  that, 
after  defendant  became  possessed  of  the  residue 
of  the  term,  two  years'  rent  became  in  arrear  and 
unpaid  to  plaintiff.  Plea,  that,  before  the  alleged 
arrears  of  rent  became  due,  and  after  the  mort- 
gage-debt of  1200/.  and  interest  had  become  due, 
and  before  the  commencement  of  this  action, 
J.  E.  S.  was  paid  and  satisfied  all  the  principal 
monies  and  interest  due  under  and  by  virtue  of 
the  mortgage  by  and  out  of  monies  arising  from 
the  sale  of  part  of  the  premises  comprised  in  the 
mortgage,  and  equal  to  the  amount  of  the  mort- 
gage-debt and  interest ;  and  that,  by  an  indenture 
therein  described  and  set  forth,  J.  E.  S.  acknow- 
ledged that  he  had  been  paid  the  whole  of  the 
mortgage-debt  and  interest  out  of  monies  arising 
from  the  sale  of  part  of  the  premises  comprised  in 
the  mortgage,  and  that  all  the  mortgage-debt  had 
been  paid  off  and  satisfied,  and  that  J.  E.  S.  did 
thereby  release  and  discharge  B.  Y.  from  all  claims 
and  demands  under  and  by  virtue  of  the  mortgage  : 
— Held,  upon  special  demurrer,  first,  that  the  plea 
was  double,  in  relying  on  the  payment  of  the 
mortgage  as  matter  in  pais,  and  then  on  the  re- 
lease of  the  mortgage-debt;  secondly,  that  the 
plea  was  bad  for  not  showing  distinctly  that  the 
original  mortgage-debt  was  discharged,  and  the 
estate  exonerated  therefrom.  Whitaker  v.  Har- 
rold,  12  Jur.  395;  17  L.  J.,  Q.  B.,  343  — Exch. 
Cham. 

Held,  upon  objection  to  the  declaration,  first, 
that  the  covenant  did  not  become  a  covenant  in 
gross  until  payment  and  satisfaction  of  the  mort- 
gage-debt, and,  therefore,  the  action  was  pro- 
perly brought  by  the  representative  of  the  mort- 
gagee alone.  Ib. 

Held,  secondly,  that  the  payment  of  the  mort- 
gage-money was  a  condition  subsequent,  and 
should,  therefore,  have  been  pleaded  by  defend- 
ant. 16. 

Held,  thirdly,  that  the  averment,  that  the  rent 
became  due  and  in  arrear  to  plaintiff,  was  suffi- 
cient on  general  demurrer  to  show  that  the  rent 
became  due  after  the  assignment  to  plaintiff;  but, 
if  not,  that  the  date  of  the  assignment  to  plaintiff, 
though  laid  under  a  videlicet,  might  be  taken  to 
be  the  true  date.  Ib. 

In  an  action  of  debt  upon  two  indentures, 
whereby  the  defendant's  testators  covenanted  to 
pay  the  plaintiff  the  respective  sums  of  1300/.  and 
nOQl.  with  interest,  the  defendant  pleaded  in 
substance,  that  the  plaintiff  was  a  mortgagee  by 
two  mortgages  of  an  estate,  which  was  insuffi- 
cient, upon  an  estimate  of  its  value,  to  pay  the 
mortgage-money  due  from  the  testator;  that  three 
other  mortgagees  were  in  the  same  situation,  the 
estate  realized  to  each  being  less  in  estimated 
value  than  the  charge  upon  it;  that  the  defend- 
ants were  devisees  of  the  real  estate,  and  execu- 
tors of  the  deceased  mortgagor;  that  they  had 
received  assets,  which,  after  deducting  the  costs 
and  expenses  payable  by  them  in  the  first  instance, 
and  in  preference  to  the  debts  due  from  the  testa- 
tor, and  also  accepting  some  furniture,  amounted 
to  the  deficiency  on  each  mortgage  ;  and  there- 
upon it  was  agreed  between  the  plaintiff  and  the 
defendant  and  each  of  the  mortgagees,  at  the  com- 
mon consent  of  all,  and  at  the  request  of  each, 
that  no  suit  should  be  instituted  for  the  adminis- 
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tration  of  assets,  and  that  the  said  balance  of  the 
assets,  after  deducting  the  furniture  which  should 
be  given  to  the  widow,  should  be  divided  rateably 
between  the   different   mortgagees,    and    paid  to 
them  in  satisfaction  of  the  sums  due  to  them  over 
and  above  the  estimated  value  of  the  estates;  and 
that  all  the  respective  rights   and  equities  of  re- 
demption, or  other  rights  of  the  defendants  as  exe- 
cutors  and    trustees   to  the  mortgaged  property, 
should  thenceforth  be  wholly  barred,   extinguish- 
ed, satisfied,  and  discharged,  and  the  mortgagees 
should  thenceforth  become  absolute  owners,  both 
at  law  and  in  equity,  of  the  mortgaged  estates ; 
and  that  the  covenants  in  the  declaration  should 
be  satisfied  and  discharged  in  consideration  of  the 
premises.    The  plea  then  averred  payment  to  each 
of  his   share  of  the   assets,  and  that  the  several 
rights  and  equities  of  redemption  were  barred  and 
extinguished.    Replication,  that  it  was  not  agreed, 
nor  did  the  defendants  pay  to  the  plaintiff  the  sum 
of  money   in    the   plea    mentioned;    upon  which 
issue  was  joined.     The  judge  at  the  trial  having 
ruled  that  the  plea  could  not  be  proved  except  by 
an  agreement  in  writing,  on  motion  for  a  new 
trial,  and  assuming,  for  the  disposal  of  that  ques- 
tion, that  the  plea  if  proved  would  be  a  good  bar 
— Held,  that  though  an   agreement  to  convey  an 
equity    of  redemption    is    not    binding   unless  in 
writing,  yet  this  plea  would  have  been  held  good 
on  demurrer,  even  if  it  had  expressly  stated  that 
the  contract  was  by  parol ;  for  the  agreement  of 
the  plaintiff  to  forego  the  balance  of  his  mortgages 
above  the  value  of  the  estate,  on   receiving  his 
share  of  the  assets,  was  obligatory  on  him,  and 
the  receipt  of  that  share  a  satisfaction  for  the  es- 
tate, though  there  was  no  binding  agreement  on 
the  defendants  to  convey  the   equity  of  redemp- 
tion, for  the  agreement  of  the  other  mortgagees  to 
take  their  shares  also  was  a  good   consideration 
for  giving  up  the  claim  for  the  residue  of  the  debt 
against  the  defendants.  Massey  v.  Johnson,  I  Exch. 
Rep.  241;  17  L.  J.,  Exch.,  182. 

Quaere,  whether  the  plea  if  proved  would  be  a 
good  bar  ?  Ib. 

Stamps  on  Mortgage  Deeds.]  — See  DEED. 

MORTMAIN. 

A  bequest  "  for  the  establishment  or  institution 
of  a  charitable  receptacle  for  certain  old  men,  if 
the  same  can  be  done;  but,  if  no  such  institution 
can  conveniently  be  established,  that  the  same 
may  be  disposed  of  in  charitable  donations" — Held 
void,  under  the  circumstances,  on  the  ground  that 
the  primary  object  was  the  acquisition  of  land. 
Att.-Gen.  \".  Hodgson,  10  Jur.  300— V.  C.  E. 


MUNICIPAL  CORPORATION— See  CORPORATION. 


MURDER— See  CRIMINAL  LAW. 


NAME. 

The  omission  of  the  Christian  names  of  persons 
in  pleading  a  written  instrument  or  facts  (unless  it 
be  excused  by  averment)  is  ground  of  special  de- 
murrer. Levy  v.  Webb,  15  Law  J.,  N.  S.,  Q.  B., 
407;  10  Jur.  980 ;  S.  P.  Catty  v.  Field,  15  Law  J., 
N.  S.,  Q.  U.,  408;  10  Jur.  980. 

In  a  declaration  on  a  bill  of  exchange,  it  is  in- 
formal to  describe  any  of  the  parties  to  the  bill, 
1')  thi  imiiMs  only  of  his  Christian  name,  without 
'hat  he  is  so  described  in  the  bill  itself. 
Easdale  v.  Maclean,  15  Mee.  &  W.  277. 


A  description  of  the  prosecutor,  in  an  informa- 
tion or  indictment,  as  Charles  Frederick  Augustus 
William,  Duke  of  Brunswick  and  Luneburg,  though 
he  had  ceased  to  be  reigning  duke,  omitting  his 
surname,  is  sufficient.  Reg.  v.  Gregory,  2  New 
Sess.  Cas.  229;  15  Law  J.,  N.  S.,  M.  C.,  38 ;  10 
Jur.  387— Q.  B. 

A  declaration  describing  defendant  by  the  initial 
of  one  of  his  Christian  names  was  specially  de- 
murred to  on  that  ground.  The  Court  refused  to 
set  aside  the  demurrer  as  frivolous.  Nash  v.  Col- 
lier, 11  Jur.  1017— C.  P. 

The  declaration  described  a  party  to  a  bill  of 
exchange  by  the  initial  of  his  Christian  name  with- 
out showing  that  he  was  so  designated  in  the  bill : 
— Held,  ill.  Esdaile  v.  Maclean,  16  Law  J.,  Exch., 
71;  15  M.  &  W.  277. 

The  addition  of  the  Christian  nnmes  of  the  part- 
ners to  the  style  of  a  partnership,  consisting  of  the 
surnames  of  the  partners  only,  does  not  prevent 
the  signature  to  a  promissory  note  by  one  partner 
from  binding  the  firm.  Norton  v.  Seymour,  11  Jur. 
312;  16  Law  J.,  C.  P.,  100. 

An  order  of  removal  purported  to  be  made  by 
two  justices  for  the  jurisdiction,  but  did  not  set 
forth  their  names  in  full ;  in  signing  the  order,  one 
justice  abbreviated  his  Christian  name,  the  other 
denoted  his  Christian  name  by  an  initial  only. 
The  examination  on  which  the  order  was  made 
purported  by  its  caption  to  have  been  taken  by 
two  justices  for  the  jurisdiction;  and  the  jurat 
was  "  Sworn  before  us  the  said  justices,"  and  was 
signed  in  the  same  manner  as  the  order  : — Held, 
in  each  case,  that  the  signatures  were  sufficient. 
Reg.  v.  Worthenbury,  7  Q.  B.  555. 

NAVIGATION. 

A  navigable  river  is  a  public  highway  for  vessels, 
at  all  times  and  states  of  the  tide,  and  the  right  to 
pass  and  repass  is  not  destroyed  or  abridged  by 
the  circumstance,  that,  at  particular  states  of  the 
tide,  a  vessel  cannot  pass  along  without  ground- 
ing, and  thereby  injuring  oyster-beds  therein.  Col- 
chester (Mayor,  $-c.)  v.  Brooke,  15  Law  J.,  N.  S.} 
Q.  B.,  59;  10  Jur.  610. 

The  rights  of  the  Crown- are  subject  to  this  pub- 
lic right  of  passage ;  and  the  Crown,  therefore, 
cannot,  irrespectively  of  any  ownership  in  the 
adjoining  lands,  make  a  grant  inconsistent  with 
it.  Ib. 

To  a  declaration,  charging  defendant  with  navi- 
gating his  vessel  unskilfully,  and  at  improper 
states  of  the  tide  of  a  navigable  river,  and  thereby 
injuring  oysters  of  plaintiff 's,  lying  in  the  bed  of  a 
river,  a  plea  that  the  river  is  a  public  navigable 
river,  at  all  times  and  states  of  the  tide,  is  good, 
after  verdict,  the  declaration  not  charging  a  wilful 
injury.  Ib. 

A  plea,  that  the  oysters  were  an  impediment  to 
the  navigation,  and  a  common  nuisance,  but  not 
stating  that  defendant  might  not  have  avoided  them 
by  using  reasonable  care,  is  a  bad  plea  ;  but  plain- 
tiffs cannot  have  judgment  on  it  non  obstante  vere- 
dicto,  there  being  other  material  issues  found  for 
defendants.  Ib. 


The  liberty  of  passage  on  a  public  navigable 
river  is  not  suspended  when  the  tide  is  too  low  for 
vessels  to  float.  Colchester  (Mayor, ^-c.)  v.  Brooke, 
7  Q.  B.  339. 

The  public  right  in  this  respect  includes  all  such 
rights  as,  with  relation  to  the  circumstances  of 
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each  river,  are  necessary  for  the  convenient  pas- 
sage of  vessels  along  the  channel.     Ib. 

It  is  therefore  no  excuse  if  a  vessel,  which  can- 
not reach  her  place  of  destination  in  a  single  tide, 
remains  aground  till  the  tide  serves,  although  by 
custom  or  agreement  a  fine  may  be  payable  to  the 
lord  of  the  soil  for  such  grounding.  Ib. 

If  property  (as  oysters)  be  placed  in  the  channel 
of  a  public  navigable  river,  so  as  to  create  a  pub- 
lic nuisance,  a  person  navigating  is  not  justified 
in  damaging  such  property,  by  running  his  ves- 
sel against  it  if  he  has  room  to  pass  without  so 
doing ;  for  an  individual  cannot  abate  a  nuisance 
if  he  is  no  otherwise  injured  by  it  than  as  one  of 
the  public.  And  therefore  the  fact  that  such  pro- 
perty was  a  nuisance  is  no  excuse  for  running 
upon  it  negligently.  Ib. 

NEGATIVE  PREGNANT— See  PLEADINGS  AT 
LAW. 

NEGLIGENCE— See   CASE. 


NEW  ASSIGNMENT— See   PLEADING  AT  LAW, 
TRESPASS. 

NEWSPAPER. 

L.,  the  proprietor  of  a  newspaper,  had  engaged 
the  plaintiff  to  write  articles  for  it.  The  defend- 
ants had  been  proprietors,  but  had  ceased  to  be 
so  before  the  contract  was  entered  into,  but  their 
names  appeared  as  proprietors  in  the  declaration 
required  to  be  filed  by  6  &  1  Will.  4,  c.  67,  which 
makes  a  copy  of  such  declaration  conclusive  evi- 
dence of  the  matters  set  forth,  and  of  their  con- 
tinuance to  the  time  in  question.  The  jury  hav- 
ing found  that  the  contract  was  made  by  L.  on  his 
own  behalf,  without  authority  from  defendants, 
and  that  plaintiff  did  not,  at  the  time,  know  de- 
fendants to  be  proprietors: — Held,  that  defendants 
were  not  liable  on  the  contract.  Holcroft  v.  Hog- 
gins, 15  Law  J.,  N.  S.,  C.  P.,  129. 

On  the  trial  of  an  action  for  a  libel  in  a  news- 
paper, a  witness  stated,  that  he  was  president  of  a 
literary  institution  having  eighty  members,  that 
about  the  date  of  the  paper  proved,  one  was 
brought  (he  could  not  say  by  whom)  to  the  reading 
room  of  the  institution  and  left  there  gratuitously  ; 
that,  a  fortnight  after,  it  was  taken  away  without 
his  authority,  and  never  returned ;  that  he  had 
searched  for  it,  but  could  not  find  it,  and  be- 
lieved it  to  be  lost  or  destroyed ;  that  the  title  of 
it  was  the  same  as  that  proved,  and  as  far  as  he 
could  judge  from  a  glance  at  it,  it  contained  the 
libel  in  question,  and  he  believed  it  was  a  copy  ol 
that  paper.  He  was  not  cross-examined: — Held, 
first,  that  secondary  evidence  of  the  contents  ol 
the  copy  was  properly  admitted.  Gathercole  v. 
Miall,  15  Mee.  &  W.  319  ;  15  Law  J.,  N.  S.,  Exch., 
179;  10  Jur.  337. 

Held,  secondly,  that  there  was  evidence  for  the 
jury,  that  the  paper  so  sent  to  the  institution  was 
a  copy  of  that  which  contained  the  libel.  Ib. 

The  fact  of  A. 's  name  appearing  as  the  proprie- 
tor of  a  newspaper  in  the  declaration  filed  at  the 
Stamp  Office  pursuant  to  the  6  &  7  W.  4,  c.  76, 
ss.  6,  8,  does  not  render  A.  liable  in  respect  of  a 
contract  entered  into  specifically  with  B.,  the  real 
proprietor  of  the  newspaper,  after  A.  has  ceaset 
to  be  interested  therein.  Holcroft  v.  Hoggins, 
2C.  B.  488. 


NEW  TRIAL. 


When  granted.] — In  actions  for  tort  the  Court 
will  not  interfere  with  the  damages  found  by  the 
ury,  unless  they  appear  to  be  grossly  dispro- 
aortioned  to  the  injury  sustained.  Williams  v. 
Currie,  1  C.  B.,  841. 

Where,  therefore,  a  landlord  caused  consider- 
able injury  to  the  crops  of  his  tenant,  by  selling, 
felling,  and  removing  timber,  without  applying 
for  leave  to  enter,  and  the  jury  assessed  the 
damages  at  300Z.,  the  Court  refused  to  interfere, 
although  the  net  value  of  the  entire  crops  did  not 
exceed  2001.  Ib. 

In  an  action  against  a  surgeon  for  negligence, 
whereby  the  plaintiff  lost  his  leg,  a  verdict  being 
found  for  the  plaintiff,  with  nominal  damages,  the 
Court  refused  to  grant  a  new  trial,  the  Judge 
having  expressed  himself  satisfied  with  the  ver- 
dict. Gibbs  v.  Tunaley,  1  C.  B.,  640. 

When  it  clearly  appears  that  substantial  justice 
has  been  done  between  the  parties,  the  Court  will 
not  grant  a  new  trial,  though  the  verdict  is  not 
warranted  by  the  evidence.  Boulton  v.  Pritchard, 
1  B.  C.  Rep.  173— Wightman. 

A.  brought  an  action  against  B.,  and  in  his  par- 
ticulars gave  credit  for  a  sum  of  money  paid  by  B. 
A  summons  was  afterwards  taken  out  by  the  de- 
fendant, and  an  order  made  for  a  better  particular 
of  one  item  of  the  plaintiff's  demand,  whereupon 
the  plaintiff  delivered  a  fresh  particular  of  hia 
whole  demand,  omitting  the  credit  given  to  the 
defendant  for  payment;  the  plaintiff  pleaded  the 
general  issue  and  the  cause  was  sent  for  trial  be- 
fore the  sheriff.  At  the  trial  it  appeared  that  the 
plaintiff  had  only  annexed  to  the  writ  a  copy  of 
his  second  particular,  and  having  proved  a  claim 
against  the  defendant  not  sufficient  to  cover  the 
amount  for  which  he  had  given  credit  in  his  first 
particular,  the  defendant  tendered  in  evidence 
the  first  particular  as  delivered  by  the  plaintiff, 
which  was  objected  to  on  the  ground  of  their 
being  no  plea  of  payment  on  the  record,  and  was 
rejected  by  the  under-sheriff.  The  jury  however 
having  heard  the  discussion,  returned  a  verdict 
for  the  defendant,  and  a  rule  nisi  for  a  new  trial 
being  obtained  by  the  plaintiff,  on  the  ground  that 
the  verdict  was  against  evidence: — Held,  that, 
as  substantial  justice  was  done,  the  Court  would 
not  disturb  the  verdict.  Ib. 

Where  an  objection  is  taken  at  a  trial  to  the 
admissibility  of  certain  evidence,  but  such  objec- 
tion is  not  afterwards  pressed,  and  no  subsequent 
application  is  made  to  have  it  struck  out,  the  cir- 
cumstance of  its  having  gone  to  the  jury  is  no 
ground  for  a  new  trial,  even  though  it  should  ap- 
pear in  the  result  to  have  been  on  particular 
grounds  open  to  objection.  Ferrand  v.  Milligan, 
15  Law  J.,  N.  S.,  Q.  B.,  103 ;  10  Jur.  6. 

The  plaintiff  in  an  action  for  crim.  con.  having 
been  nonsuited,  in  consequence  of  the  accidental 
absence  of  his  attorney,  the  Court  granted  a  new 
trial  on  payment  of  costs  as  between  attorney  and 
client,  it  appearing  that  another  action  might  be 
barred  by  the  Statute  of  Limitations,  and  plaintiff 
be  thereby  precluded  from  taking  ulterior  proceed- 
ings. Ayling  v.  Goldring,  1  C.  B.,  635. 

Plaintiff's  attorney  having  given  evidence  on 
his  behalf,  and  it  being  afterwards  discovered  that 
his  client  had  previously  assigned  to  him  all  his 
interest  in  the  event  of  the  suit,  the  Court  set  aside 
a  verdict  found  for  the  plaintiff,  without  entering 
into  the  consideration  of  the  probable  effect  of  the 
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evidence  so  given  upon   the  minds  of  the  jury. 
Wade  v.  Simeon,  2  C.  B.  342. 

The  Court  permitted  a  motion  for  a  new  trial  to 
be  made  more  than  a  year  after  the  verdict  was 
pronounced,  a  bill  of  exceptions,  which  had  been 
tendered  on  the  trial,  not  being  sealed  in  conse- 
quence of  the  judge's  death.  Newton  v.  Boodle, 
4  Dowl.  &  L.  664 ;  16  Law  J.,  C.  P.,  135. 

Where  an  attorney  gives  evidence  after  opening 
the  case  as  advocate,  a  new  trial  will  be  granted. 
Dunn  v.  Packwood,  1  B.  C.  Rep.  312  ;  11  Jur.  242 
— Erie.  S.  P.,  Stones  v.  Bacon  or  Byron,  4  Dowl. 
&  L.  393  ;  1  B.  C.  Rep.  248  ;  11  Jur.  44  ;  16  Law 
J.,  Q.  B.,  32. 

Where  a  cause  stood  No.  15  on  the  list  in  the 
sheriff's  court,  and  the  practice  of  the  Court  was 
to  go  through  the  list  and  take  the  undefended 
causes  first,  and  on  coming  to  No.  15  the  plaintiff's 
attorney  stated  it  to  be  undefended,  having  good 
ground  for  believing  it  to  be  so,  and  the  cause  was 
accordingly  taken  and  tried  in  the  defendant's  ab- 
sence:— Held,  no  ground  for  a  new  trial.  Banks 
v.  Newton,  4  Dowl.  &  L.  632;  2  B.  C.  Rep.  1;  11 
Jur.  208  ;  16  Law  J.,  Q.  B.,  142. 

When  a  cause  was  taken  out  of  its  turn,  and  in 
the  absence  of  defendant,  at  the  suggestion  of  the 
plaintiff  that  it  was  a  short  one,  the  Court  refused 
to  set  aside  the  verdict.  Cottam  \.  Banks,  1  B.  C. 
Rep.  302;  11  Jur.  148— Erie. 

Where  the  defendant's  attorney  left  the  court  in 
consequence  of  plaintiff's  counsel  saying  he  would 
withdraw  the  record,  but  it  was  not  actually  done, 
and  the  plaintiff's  counsel  went  on  and  gained  the 
verdict, — Held,  there  must  be  a  new  trial.  Le- 
mage  v.  Mealing,  11  Jur.  108 — B.  C. — Patteson. 

The  Court  will  not  grant  a  rule  for  a  new  trial 
on  the  ground  that  the  verdict  was  contrary  to 
evidence,  when  they  can  see  that  substantial  jus- 
tice has  already  been  done,  and  that  the  verdict 
would  be  the  same  way  if  a  new  trial  were  grant- 
ed. Boulton  v.  Pritchard,  4  Dowl.  &  L.  117;  11 
Jur.  64— B.  C.— Wightman. 

Where,  therefore,  in  an  action  of  debt  to  which 
the  defendant  pleaded  the  general,  issue  only,  the 
original  particulars  of  demand  credited  the  defend- 
ant with  certain  payments,  but  the  further  and  bet- 
ter particulars,  delivered  under  a  judge's  order, 
omitted  to  give  the  defendant  credit  for  these 
eums;  the  plaintiff  annexed  the  second  particulars 
only  to  the  record,  and  at  the  trial  proved  a  de- 
mand less  in  amount  than  the  sum  credited  in  the 
original  particulars,  and  the  under-sheriff  rejected 
evidence  of  the  original  particulars,  and  yet  the 
jury  returned  a  verdict  for  the  defendant;  the 
Court  refused  to  disturb  this  verdict,  on  the  ground 
that  substantial  justice  had  been  done;  and  the 
result  of  a  new  trial  must  be  the  same,  as  the  ori- 
ginal particulars  ought  to  have  been  annexed  to 
the  record ,  and  not  being  annexed,  ought  not  to  have 
been  received  in  evidence  by  the  under-sheriff.  Ib. 

Semble,  if  in  a  cause  at  NisiPrius  the  judge,  be- 
fore the  jury  are  sworn,  but  in  the  hearing  of  the 
persons  summoned  to  compose  it,  makes  observa- 
tions calculated  to  prejudge  the  case,  and  on  being 
requested  to  postpone  the  trial  on  account  of  the 
probable  effect  of  those  observations  refuses  to  do 
BO,  a  new  trial  ought  to  be  granted.  Goldicut  v 
Beagin,  11  Jur.  544— Exch. 

A  judge  under  such  circumstances  made  some 

ftervations   to   the    defendant's   counsel    which 

might  have  been  understood  as  calculated  to  pre- 

thc  defendant's  case.  The  defendant's  coun- 

reupon  protested  and  asked  for  a  postpone- 


ment of  the  trial  in  order  that  another  jury  might 
be  struck;  and  on  this  being  refused  withdrew 
from  the  cause,  which  was  then  tried  in  his  ab- 
sence and  a  verdict  given  against  his  client.  The 
Court  set  aside  the  verdict  on  terms,  although  six 
of  the  jury  swore  and  five  more  were  sworn  to  have 
stated  that  their  minds  were  not  prejudiced  by  what 
fell  from  the  judge,  and  one  swore  that  he  believed 
it  had  no  effect  on  the  minds  of  his  fellow-jurors. 
Ib. 

Semble,  that  it  is  ground  for  putting  off  a  trial, 
that  observations  calculated  to  prejudge  the  case 
have  been  made  by  third  parties,  in  newspapers  or 
otherwise.  Ib. 

Semble,  that  the  Court  will  grant  a  new  trial  if 
they  think  that  a  motion  for  the  postponement  of 
the  trial  has  been  improperly  refused  by  the  judge 
at  Nisi  Prius.  Ib. 

Where  a  witness  had  volunteered  a  statement  in 
favour  of  one  of  the  parties,  which  was  not  evi- 
dence, but  which  had  been  misunderstood  by  one 
of  the  jury — Held,  that  the  learned  judge  at  the 
trial  was  right  in  excluding  it  from  his  notes,  and 
refusing  to  correct  the  juryman's  mistake,  or  al- 
lowing the  witness  to  be  recalled.  Catlin  v.  Bar- 
ker, 11  Jur.  1105— C.  P. 

Where  evidence  tending  to  establish  a  point 
already  supported  by  more  direct  proof  is  impro- 
perly rejected,  the  Court  will  not  grant  a  new  trial 
on  that  ground,  if  they  see  that  the  case  would  not 
have  been  advanced  further  by  admitting  the  par- 
ticular piece  of  evidence.  Doe  d.  Welsh  v.  Lang- 
field,  16  M.  &  W.  497. 

In  replevin,  the  judge's  opinion  at  the  trial  was 
in  favour  of  the  defendant,  so  that  he  had  no  oc- 
casion to  tender  a  bill  of  exceptions,  but  leave  was 
given  to  move  to  enter  a  verdict  for  the  plaintiff. 
The  Court  afterwards  entered  a  verdict  for  plaintiff. 
The  effect  was  to  extinguish  the  rent,  the  subject- 
matter  of  the  avowry,  without  leaving  any  means 
of  reviewing  the  judgment.  The  Court  inclined 
to  grant  a  new  trial,  but  recommended  a  special 
verdict,  in  order  to  carry  the  case  into  a  court  of 
error,  which  was  afterwards  consented  to  on  terms. 
Owen  v.  De  Beauvoir,  16  M.  &  W.  547. 

The  mere  fact  of  a  document  being  admitted  in 
evidence,  though  not  legal  evidence,  the  items 
enumerated  in  which  were  proved  by  other  evi- 
dence, is  no  ground  for  granting  a  new  trial. 
Stindt  v.  Roberts,  2  B.  C.  Rep.  212;  12  Jur.  518 ; 
17  L.  J.,  Q.  B.,  166— Erie. 

The  Court  will  not  grant  a  new  trial  on  the 
ground  that  the  wrong  party  was  allowed  to  begin, 
unless  it  appears  manifest  injury  has  resulted  there- 
from. Edwards  v.  Matthews,  4  Dowl.  &  L.  721 — 
Exch. 

The  rule,  that  the  party  who  moves  to  set  aside  a 
verdict  on  the  ground  of  erroneous  ruling  by  a 
judge  at  Nisi  Prius  is  in  the  same  situation  with 
respect  to  relief  as  if  he  had  tendered  a  bill  of  ex- 
ceptions, although  useful  as  a  general  principle  to 
guide  the  discretion  of  the  Court,  does  not  hold 
good  in  all  respects.  Atkinson  v.  Pocock,  12  Jur. 
60— Exch. 

If  a  judge,  in  leaving  to  the  jury  a  question  partly 
depending  upon  the  construction  of  an  act  of  Par- 
liament, does  not  give  the  jury  an  explanation,  of 
the  meaning  of  the  act  sufficiently  comprehensive 
to  enable  them  to  decide  the  particular  issue,  it 
is  a  misdirection.  Elliott  v.  South  Devon  Railway 
Company,  17  L.  J.,  Exch.,  262. 

Therefore,  where  the  issue  was,  whether  a  rail- 
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way  was  at  a  particular  spot  passing  "  through  a 
town,  within  the  meaning  of  the  Railway  Clauses 
Consolidation  Act,  section  11,"  and  the  judge 
merely  told  the  jury  that  "  town"  was  in  the  act 
to  be  understood  in  its  ordinary  sense,  the  Court 
granted  a  new  trial.  Ib. 

Where  a  judge  at  Nisi  Prius  reserves  certain 
facts  for  the  opinion  of  the  Court  with  the  consent 
of  the  parties,  such  facts  are  in  the  nature  of  a 
special  case;  and  if  the  verdict  can  stand  consist- 
ently with  those  facts,  though  they  might  lead  to 
an  opposite  conclusion,  the  Court  in  its  discretion 
will  order  the  verdict  to  stand  rather  than  grant  a 
new  trial,  which  could  only  end  ii:  the  same  verdict 
with  additional  expense.  Dyer  v.  Cowley,  12  Jur. 
776;  17  L.  J.,  Q.  B.,  360. 

In  an  action  for  goods  sold  and  delivered  a  ver- 
dict was  found  for  the  plaintiff,  and  leave  was  re- 
served to  enter  a  nonsuit  if  the  facts  proved  did 
not  support  an  action  for  goods  sold  and  delivered. 
Those  facts  being  ambiguous,  the  Court  refused  to 
enter  a  nonsuit,  as  from  the  facts  proved  the  jury 
might  have  inferred  a  delivery ;  and  they  would 
not  grant  a  new  trial,  as  it  would  only  lead  to  an 
amendment  of  the  declaration  by  inserting  a  count 
for  goods  bargained  and  sold,  and  another  verdict 
for  the  plaintiff.  They,  therefore,  in  the  exercise 
of  their  discretion,  directed  the  verdict  to  stand 
for  the  plaintiff.  Ibi 

For  Misdirection.] — Where  the  Court  were  of 
opinion  that  the  direction  of  the  judge  who  tried 
the  cause,  though  in  terms  correct,  might  still 
have  been  misunderstood  by  the  jury,  they  granted 
a  new  trial.  Poulmin  v.  Hedley,  2  Car.  &  K.  157, 
Exch. 

The  Court  will  not  grant  defendant  a  new  trial 
where  there  has  been  a  misdirection  with  respect 
to  one  item  only  of  the  plaintiff's  demand,  and  the 
plaintiff  consents  to  reduce  the  damages  by  the 
whole  sum  in  respect  of  which  the  misdirection 
took  place.  Moore  v.  Tuckwell,  1  C.  B.  607;  15 
Law  J.,  N.  S.,  C.  P.,  153. 

Semble,  that  the  Court  will  not  grant  a  nesv 
trial  merely  on  the  ground  that  a  judge's  ruling  as 
to  the  right  to  begin  is  erroneous,  unless  where 
manifest  wrong  has  been  done  thereby.  Booth  v 
Millns,  15  Law  J.,  N.  S.5  Exch.,  354. 

In  Cases  tried  before  Sheriff.]  —  On  an  applica- 
tion to  set  aside  the  verdict  and  grant  a  new  trial 
in  a  cause  tried  before  the  sheriff,  in  which  judg 
ment  had  been  signed, — Held,  that  it  was  unne 
cessary  to  give  notice  of  the  intended  application 
or  to  make  any  reference  to  the  judgment  in  th< 
rule.  Brook  v.  Tidy,  10  Jur.  967— B.  C.— Patteson 

A  rule  for  a  new  trial  in  an  action  of  A.  v.  B. 
tried  before  a  sheriff,  was  obtained,  upon  an  affi 
davit  verifying  the  sheriff's  notes,  which  was  inti 
tied,  "  B.,  plaintiff,  v.  A.,  defendant."  The  rul 
was  discharged  without  costs.  Bodley  v.  Reynoldi 
15  Law  J.,  N.  S.,  Q.  B.,  152— B.  C.— Williams. 

Practice.] — A  rule  to  discharge  a  rule  for  a  ne\ 
trial,  on  the  ground  that  the  party  has  neglecte 
to  pay  costs,  is,  in  the  Court  of  Exchequer,  a  rul 
nisi,  which  makes  itself  absolute,  unless  cause  b 
shown  within  a  limited  time.  Phillips  v.  Warren 
3  Dowl.  &  L.  301;  14Mee.  &  W.  730  ;  15  Law  J. 
N.  S.,  Exch.,  3. 

Where  a  rule  is  made  absolute  for  a  new  trial 
and  no  mention  is  made  of  the  costs  of  the  rule 
neither  party  is  entitled  to  them.  Eccles  v.  Harper 
3  Dowl.  &  L.  71— Exch. 

The  Court  will  not  allow  additional  affidavits  t 


e  filed  in  support  of  a  motion  for  a  new  trial,  after 
fie  expiration  of  the  time  for  moving.  Gibbs  v. 
^unaley,  1  C.  B.  640. 

Seinble,  that,  where  a  rule  for  a  new  trial  has 
een  obtained  on  payment  of  costs,  a  term's  notice 
hould  be  given,  after  the  lapse  of  more  than  a 
ear,  of  a  motion  to  discharge  it.  Lord  v.  Wardle, 
5  Law  J.,  N.  S.,  C.  P.,  259. 

Where  a  verdict  has  been  found  for  one  of  seve- 
al  defendants,  and  against  the  others,  and  the 
alter  apply  to  set  it  aside,  the  rule  should  call  on 
he  successful  defendant,  as  well  as  the  plaintiff, 
o  show  cause.  Belcher  v.  Magnay,  3  Dowl.  &  L. 
0— Exch. 

Affidavits  of  jurymen  as  to  what  passes  among 
hemselves  with  reference  to  a  verdict  are  not  ad- 
nissible  on  a  motion  for  a  new  trial.  Bently  v. 
Fleming,  1  C.  B.  479;  3  Dowl.  &  L.  23. 

In  case  for  an  infringement  of  a  patent,  the 
,udge  left  three  questions  to  the  jury,  and,  on  their 
•etiring  to  consider  their  verdict,  he  handed  to  the 
associate  an  abstract  of  the  pleadings,  desiring 
lira  to  take  their  findings  separately  on  the  three 
questions  so  submitted  to  them.  The  jury  re- 
turned into  court,  stating,  that  they  found  a  ver- 
dict for  the  plaintiff  generally.  The  counsel  for 
he  defendant  requested  the  associate  to  put  the 
questions  separately  ;  this  he  declined  to  do,  not- 
withstanding one  of  the  jurymen  intimated  that 
three  points  had  been  distinctly  put  to  them  by 
the  judge;  the  plaintiff's  counsel  objecting  to  that 
course,  the  Court  directed  a  new  trial,  without 
costs.  Ib. 

Where  counsel  obtained  a  rule  nisi  to  enter  a 
verdict  for  defendant  or  for  a  new  trial,  and  de- 
fendant's attorney  subsequently  went  to  the  Rule- 
office  and  had  the  rule  altered,  by  striking  out 
that  part  of  it  which  related  to  a  new  trial,  the 
Court  refused  to  make  the  rule  absolute  for  a  new 
trial.  James  v.  Hall,  10  Jur.  569— B.  C.— Wil- 
liams. 

The  Court  will  take  the  new  trial  paper  on  the 
last  day  of  the  term,  if  there  is  not  a  sufficiency  of 
motion  business  to  fill  up  the  day.  Bold  v.  Wain- 
wright,  10  Jur.  396— Exch.;  S.  P.,  Lambert  v. 
Heath,  15  Law  J.,  N.  S.,  Exch.,  296. 

On  application  under  stat.  4  &  5  Will.  4,  c.  62, 
s.  27,  to  a  superior  court  in  Westminster-Hall,  for 
a  new  trial  of  a  cause  in  the  Common  Pleas  at 
Lancaster,  the  recognizance  to  make  and  prose- 
cute such  application  is  satisfied  by  obtaining  a 
rule  nisi,  whatever  afterwards  becomes  of  the 
rule.  Haworth  v.  Ormerod,  6  Q.  B.  300. 

Leave  was  given  to  a  defendant  to  move  for  a 
new  trial  after  the  first  four  days  of  a  term;  but 
the  name  of  the  case  was  not  inserted  in  the 
"  new  trial  motion  paper,"  nor  was  any  notice  of 
the  circumstances  given  to  the  plaintiff.  The 
plaintiff  signed  judgment  on  the  fifth  day  of  the 
term.  A  rule  for  nonsuit  or  new  trial  was  after- 
wards served  on  the  plaintiff's  attorney.  A  rule 
was  granted  to  discharge  that  rule,  but  was  order- 
ed to  strtnd  over  till  the  merits  of  the  first-granted 
rule  should  be  disposed  of.  The  defendant's 
proper  course  would  have  been  to  have  moved  to 
set  aside  the  judgment.  Lloyd  v.  Berkovitz,  16  M. 
&  W.  31;  16  Law  J.,  Exch.,  278. 

Where  a  cause  has  been  tried  in  a  borough 
court  on  a  writ  of  trial  issuing  out  of  the  Court  of 
Common  Pleas  at  Lancaster,  a  motion  for  a  new 
trial  cannot  be  made  to  a  judge  sitting  in  banco  at 
Westminster  under  the  4  £;  5  Will.  4,  c.  62,  s.  26. 
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Bury  v.  Peers,  4  Dowl.  &  L.  163 — B.  C. — Wight- 
roan. 

Where  the  Courts  rose  unexpectedly  at  eleven 
o'clock  in  the  morning  on  the  last  day  for  moving 
for  a  new  trial,  and  counsel  was  in  consequence 
prevented  from  moving  within  the  four  days,  he 
was  allowed  to  move  on  a  subsequent  day.  Bolton 
v.  Pritchard,  4  Dowl.  &  L.  117;  11  Jur.  64 — B.  C. 
— Wightman. 

Where  in  trespass  there  were  several  issues, 
one  of  them  on  a  plea  of  liberum  tenementum, 
and  the  judge  at  the  trial  improperly  rejected  evi- 
dence applicable  to  that  issue  only,  the  Court  dis- 
charged a  rule  for  a  new  trial  after  a  verdict  for 
the  defendant  on  several  issues,  on  his  consenting 
to  the  verdict  being  entered  for  the  plaintiff  on 
that  issue  ;  and  gave  no  costs  of  the  rule  to  either 
party.  Hughes  v.  Hughes,  15  M.  &  W.  701. 

In  one  of  several  actions  brought  by  the  same 
plaintiff  for  the  same  cause  of  action  against 
members  of  a  railway  company,  1000/.  had  been 
paid  into  court,  and  at  the  trial  the  damages  had 
been  estimated  at  SOOl.:  pending  a  rule  nisi  for  a 
new  trial,  the  Court  refused  to  postpone  the  trial 
in  another  action  until  the  first  had  been  disposed 
of.  Newton  v.  Liddiard,  11  Jur.  471;  16  Law  J., 
Q.  B.,  37. 

Affidavits  cannot  be  used  to  supply  alleged  omis- 
sions in  a  judge's  notes  of  evidence  in  a  trial  be- 
fore him.  Coles  v.  Bullman,  12  Jur.  586;  17  L.  J., 
C.  P.,  302. 

It  is  ordered,  that,  for  the  future,  if  a  motion  for 
a  new  trial  be  postponed  beyond  the  first  four  days 
of  term,  the  attorney  who  has  instructed  counsel 
to  make  the  motion  shall  give  notice  of  it  to  the 
attorney  of  the  opposite  party,  otherwise  judgment 
signed  on  behalf  of  the  opposite  party  shall  be 
deemed  regular.  Reg.  Gen.  of  Q.  B.,  C.  P.,  and 
Exch.,  M.  T.,  12  Viet.,  1848,  12  Jur.  479. 

Costs  of.] — See  COSTS. 


NONSUIT. 

Judgment  as  in  case  of  a.]  —  See  PRACTICE  AT 
LAW. 


NOTES— See  BILLS  AND  NOTES. 


NOTICE. 

I.  OF  ACTION — See  ACTION. 
II.  OF  ACT  OF  BANKRUPTCY — See  BANKRUPTCY. 

III.  OF  TAXATION — See  COSTS. 

IV.  To  PRODUCE — See  EVIDENCE. 

V.  To  QUIT — See  LANDLORD  AND  TENANT. 
VI.  OF  TRIAL — See  PRACTICE  AT  LAW. 

Effect  of,  in  Equity.]  — The  order  for  the  appoint- 
ment of  a  receiver  on  the  petition  of  a  judgment 
creditor  is  not  a  lis  pendens  so  as  to  affect  a  pur- 
chaser with  notice  of  the  judgment.  Tenison  v. 
Sweeny,  1  Jones  &  Lat.  710. 

Those  who,  with  notice  of  title,  deal  with  a  per- 
son entitled  to  a  partial  interest  in  an  estate,  are 
responsible  for  a  dealing  with  the  property  which 
professes  to  encumber  and  embarrass  the  estate  of 
the  other  persons  claiming  under  the  same  instru- 
ment. They  are  not  at  liberty  to  deal  with  the 
estate  so  as  to  embarrass  the  other  persons  claim- 
ing under  the  same  instrument.  Nixon  \.  Robin- 
son, 2  Jones  &  Lat.  4. 

A  solicitor  took  a  mortgage  in  fee  from  a  client, 
and  entered  into  possession  of  the  mortgaged  pre- 


mises. He  afterwards  transferred  the  mortgage 
to  another  client,  and  delivered  to  him  the  title- 
deeds,  but  remained  in  possession  as  visible  owner 
of  the  property  paying  interest  on  the  mortgage- 
money  to  the  transferee.  Afterwards,  in  January 
1841,  the  transferee,  upon  the  application  of  the 
solicitor,  delivered  to  him  the  title-deeds  (except 
the  deed  of  transfer)  for  the  purpose  of  preparing 
an  abstract  for  a  proposed  purchaser  of  the  estate. 
The  purchase  was  delayed  some  time  in  conse- 
quence of  a  defect  of  title,  but  was  completed  in 
May  1841,  when  the  purchase-money  was  paid  to 
the  solicitor,  and  the  title-deeds  (with  the  excep- 
tion before  mentioned)  were  delivered  to  the  pur- 
haser,  who  was  let  into  possession  without  notice 
of  the  transferee's  title.  In  July  1842,  the  solici- 
tor absconded,  and  then  for  the  first  time  the  pur- 
chaser had  notice  of  the  transferee's  title: — Held, 
that,  if  the  transferee  had  not,  before  July  1842, 
notice  of  the  payment  of  the  purchase -money  to 
the  solicitor,  and  had  not  authorized  or  assented 
to  such  payment,  he  was  not  to  be  postponed  to 
the  purchaser.  Stevens  v.  Stevens,  2  Coll.  C.C.20. 

Though  it  is  the  general  rule  that  notice  to  an 
agent,  in  order  to  affect  the  principal,  must  be  in 
the  same  transaction,  yet  if,  from  all  the  surround- 
ing circumstances,  from  the  one  transaction  being 
so  recent  or  so  closely  connected  with  the  other, 
that  the  party  must  be  presumed  to  have  remem- 
bered the  previous  one,  in  such  case  the  notice, 
although  not  in  the  same  transaction,  is  neverthe- 
less binding.  Majoribanks  v.  Hovenden,  1  Drury, 
11. 

A  suit  instituted  by  some  of  the  creditors  under 
a  deed  of  1834,  to  execute  the  trusts  of  such  deed, 
as  it  did  not  give  the  plaintiff  or  the  executor  ac- 
tual, so  neither  could  it  be  held  to  give  them  con- 
structive notice  of  that  instrument.  Holt  v.  Dewell, 
4  Hare,  446 ;  15  Law  J.,  N.  S.,  14. 

The  doctrine  of  notice  applicable  in  determin- 
ing the  priority  of  charges  on  choses  in  action 
does  not  prevail  as  to  equitable  estates  in  laud. 
Wilmot  v.  Pike,  5  Hare,  14. 

Constructive.]  — If  a  party  in  the  matter  of  a  pur- 
chase employ  a  solicitor  who  has  any  knowledge 
of  an  incumbrance  affecting  the  property,  such 
knowledge  is  in  law  communicated  to  the  princi- 
pal, although  the  latter  may  be  wholly  unconscious 
of  the  existence  of  the  incumbrance.  Majoribanks 
v.  Hovenden,  1  Drury,  11. 

It  makes  no  difference  that  the  solicitor  employ- 
ed happens  to  be  himself  the  owner  of  the  pro- 
perty. 76. 

R.  B.  D.  bought  shares  in  the  Rock  Assurance 
Company,  in  the  name  of  J.  S.,  a  shareholder  and 
partner  in  the  company ;  and  the  latter  signed  a 
memorandum  acknowledging  himself  a  trustee  for 
R.  B.  D.,  but  no  formal  notice  was  given  to  the 
company  of  the  transaction.  J.  S.  afterwards  fraud- 
ulently representing  himself  to  be  the  owner  of 
the  shares,  mortgaged  the  same  to  A.  B.,  of  which 
transaction  formal  notice  was  given  to  the  Rock 
Office: — Held,  that  notice  to  J.  S.  was  not  suffi- 
cient notice  to  the  company  of  the  trust,  and  that 
A.  B.  was  entitled  in  priority  to  the  party  claiming 
under  R.  B.  D.  Martin  v.  Sedgwick,  10  Jur.  463 
— M.  R. 

NUISANCE.— See  CASE,  NAVIGATION,  TRESPASS. 

NUL  TIEL   RECORD. 
To  debt  on  a  replevin  bond,  setting  out  the  re- 
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cord  in  the  former  action,  defendant  pleaded  nul 
tiel  record,  with  a  conclusion  to  the  country:  — 
Held,  that  plaintiff  was  not  bound  to  demur,  but 
might  treat  the  conclusion  as  surplusage,  and  re- 
ply, taking  issue  on  the  plea  of  nul  tiel  record  in 
the  ordinary  form.  Townsend  v.  Smith,  3  Dowl. 
&  L.  323 ;  15  Law  J.,  N.  S.,  Q.  B.,  93  —  B.  C.  — 
Patteson. 

On  plea  of  nul  tiel  record,  it  is  no  objection  that 
the  award  of  the  venire  and  the  distringas  are  can- 
celled by  lines  being  drawn  across  them.  Hodg- 
son v.  Chetwynd,  3  Dowl.  &  L.  45 — Exch. 

In  trespass  for  false  imprisonment,  defendant 
justified  under  a  judgment  and  writ  of  ca.  sa. 
issued  at  his  suit  against  the  plaintiff.  Replica- 
tion, that  the  judgment  was  not  a  judgment  signed 
in  an  action,  but  under  colour  of  a  document  pur- 
porting to  be  a  warrant  of  attorney  ;  that,  after  the 
issuing  of  ca.  sa.,  a  judge  ordered  the  judgment 
and  writ  to  be  set  aside ;  that  the  order  was  made 
a  rule  of  court,  and  that  the  judgment  and  writ 
were  so  set  aside  on  the  ground  that  the  warrant 
of  attorney  was  never  delivered  as  a  complete  au- 
thority to  do  the  acts  therein  specified,  but  as  an 
escrow  to  take  effect  in  a  certain  event  which 
never  happened,  and  was  to  be  kept  by  plaintiff  in 
his  own  possession  till  such  an  event  should  hap- 
pen ;  and  that  defendant  obtained  and  kept  posses- 
sion of  it  against  plaintiff's  will  ;  that  the  judgment 
was  signed  under  colour  of  the  said  document, 
and  the  ca.  sa.  issued  thereon  without  the  plain- 
tiff's consent : — Held,  on  demurrer,  that  the  repli- 
cation was  good ;  that  it  was  not  necessary  it 
should  show  that  the  judgment  was  set  aside  for 
irregularity,  inasmuch  that  it  sufficiently  showed 
that  it  was  set  aside  against  good  faith ;  and  that 
this  was  not  a  case  in  which  plaintiff  ought  to 
have  replied  nul  tiel  record.  Brown  v.  Jones, 
15  Mee.  &  W.  191;  3  Dowl.  &  L.  678. 

It  is  necessary,  in  order  to  try  the  issue  joined 
in  a  plea  of  nul  tiel  record,  that  the  issue  roll 
should  be  made  up  and  carried  in  notwithstanding 
the  Reg.  Gen.  H.  T.,  4  Will.  4,  pt.  II,  r.  15. 
Jackson  v.  Gates,  5  Dowl.  &  L.  231— B.C.— Patte- 
son. 

A  declaration  on  a  replevin  bond  for  not  prose- 
cuting a  suit  with  effect,  according  to  the  condi- 
tion, stated  (after  setting  out  the  bond)  that  plain- 
tiff made  his  plaint  at  the  Whitechapel  county 
court,  and  that  it  was  adjudged  by  the  said  Court 
that  plaintiff  should  take  nothing  by  his  said  plaint. 
Plea,  nul  tiel  record.  Replication,  there  is  such 
a  record.  The  order  made  in  the  minute-book  of 
the  county  court  was  struck  out  for  want  of  juris- 
diction, a  disputed  title  having  been  sworn  to:  — 
Held,  that  the  above  entry  did  not  support  the 
allegation  in  the  declaration  of  a  judgment  against 
plaintiff  in  the  county  court,  and  that  defendant 
•was  entitled  to  judgment.  Tubby  v.  Stanhope, 
17  L.  J.,  C.  P.,  190;  12  Jur.  357. 

OFFICER. 

Constable.] — Under  the  54th  and  63d  sections  of 
the  Metropolitan  Police  Act  (2  &  3  Viet.  c.  47),  a 
person  is  not  justified  in  giving  another  into  the 
custody  of  a  constable,  unless  the  offence  is  com- 
mitted within  view  of  such  constable.  Simmons  v. 
Millingen,  15  Law  J.,  N.  S.,  C.  P.,  102 ;  10  Jur. 
224. 

Nor,  under  the  66th  section,  can  an  arrest  be 
justified,  unless  the  offender  is  found  committing 
the  offence,  •/,  e.  unless  he  be  taken  flagrante  de- 
licto.  Ib. 


Acertiorari  does  not  lie  to  the  chairman  of  a  ves- 
try to  bring  up  a  resolution  of  the  vestry  for  the 
appointment  of  a  constable  under5&6  Viet.  c.  109. 
Reg.  v.  West  Riding  of  Yorkshire  (Justices'),  11  Jur. 
713 — B.  C. — Coleridge. 

In  trespass  by  A.  against  B.  for  false  imprison- 
ment, B.  justified  on  the  ground  of  A.  having  wil- 
fully and  without  excuse,  within  view  of  the  con- 
stable who  apprehended  her,  annoyed  and  disturb- 
ed the  defendant  and  his  family  by  knocking  and 
ringing  at  his  door: — Held,  that,  to  support  this 
plea,  under  sections  54  &  63  of  the  Metropolitan 
Police  Act,  2  &  3  Viet.  c.  47,  it  was  necessary  to 
prove  the  offence  to  have  been  committed  within 
view  of  the  constable.  Simmons  v.  Millingen,  2  C. 
B.  524. 

Held,  also,  that  the  plea  afforded  no  justification 
under  sect.  66  of  the  act,  inasmuch  as  it  did  not 
allege  that  A.  was  found  committing  the  offence  at 
the  time  of  apprehension,  or  that  B.  was  the  owner 
of  the  property  on  or  with  respect  to  which  the 
offence  was  committed.  Ib. 

Under  24  Geo.  2,  c.  44,  a  demand  of  the  perusal 
and  copy  of  the  warrant  under  which  a  constable 
has  acted,  which  is  in  writing,  and  signed  by  the 
plaintiff's  attorney,  is  sufficient,  although  it  has 
been  left  at  the  constable's  place  of  abode  by  a 
person  other  than  the  attorney.  Clark  v.  Woods, 
3  New  Sess.  Cas.213;  17  L.  J.,M.C.,  189— Exch. 

Where,  previous  to  such  demand  being  made, 
the  plaintiff  has  by  other  means  obtained  a  copy 
of  the  warrant,  that  does  not  excuse  the  constable 
from  complying  with  the  demand,  if  he  seek  to 
avail  himself  of  the  protection  given  by  that  sta- 
tute. Ib. 

The  mere  fact  of  the  justices  who  issued  the 
warrant  being  sued  jointly  with  the  constable  does 
not  entitle  the  latter  to  a  verdict,  the  last  clause 
of  the  24  Geo.  2,  c.  44,  s.  6,  only  applying  to  ac- 
tions brought  after  the  demand  of  the  perusal  and 
copy  of  the  warrant  has  been  complied  with  by 
the  constable.  Ib. 

A  vestry  was  held,  under  the  18th  section  of 
the  5  &  6  Viet.  c.  109,  to  consider  whether  paid 
constables  should  be  appointed  for  the  parish,  and 
a  resolution  was  come  to,  nominating  certain  per- 
sons as  constables,  with  a  salary.  This  resolu- 
tion and  nomination  were  confirmed  by  certain 
justices  under  the  18th  section  of  the  same  act. 
A  motion  being  made  for  a  certiorari  to  bring  up 
this  resolution  and  the  confirmation  of  the  nomi- 
nation by  the  justices  at  petty  sessions — Held, 
that  a  certiorari  will  not  lie  to  the  chairman  of  a 
vestry  to  bring  up  the  resolution  of  the  vestry, 
but  that  it  does  lie  to  the  justices  to  bring  up  the 
order  of  the  justices  at  petty  sessions  confirming 
the  nomination  and  appointment.  Hipperholme- 
cum-Brighthouse,  In  re,  2  B.  C.  Rep.  98;  5  Dowl. 
&  L.  79 — Coleridge. 

A  deputy  parish  constable,  nominated  by  his 
principal,  and  approved  of  by  the  justices  at  spe- 
cial sessions,  may  be  sworn  in  and  act  as  such 
deputy,  although  his  name  is  not  contained  in  the 
lists  made  out  by  the  inhabitants  in  vestry  assem- 
bled, and  return  to  the  justices  as  the  list  of  per- 
snns  qualified  to  serve  such  office,  pursuant  to  the 
statute  5  &  6  Viet.  c.  109.  Reg.  v.  Booth,  3  New 
Sess.  Cas.  203— Q.  B. 

Coroner.] — See  CRIMINAL  LAW. 

Corporate.] — See  CORPORATION. 

Sheri/.] — See  SHERIFF. 


959  Outlawry.          [DIGEST  OF  CASES.]  Parent  and  Child.    960 


ORDER  (JUDGE'S) — See  JUDGE'S  SUMMONS  AND 
ORDER. 


ORDER  OF  REMOVAL— See  POOR. 


OUTLAWRY. 

Previously  to  applying  for  a  distringas  to  pro- 
ceed to  outlawry,  a  copy  of  the  writ  of  summons 
must  be  left  at  any  house  or  place  at  which  it  can 
be  left  with  a  reasonable  prospect  of  its  reaching 
the  defendant;  and  if  it  has  not  been  left,  the 
circumstance  must  be  explained  in  the  affidavit. 
Vernon  v.  Pouncett,  1  B.  C.  Rep.  95— Wightman. 

Wherever  there  is  a  person  in  this  country  an- 
Bwering  to  the  description  of  trustee  or  profes- 
sional adviser  of  the  defendant,  a  copy  of  the  writ 
of  summons  should  be  left  with  him,  if  no  better 
service  can  be  effected.  Ib. 

A  service  upon  a  clerk  at  a  party's  place  of 
business,  when  his  residence  cannot  be  found, 
may  be  sufficient  for  a  distringas  to  proceed  to 
outlawry.  Rock  v.Adam,  15  Law  J.,  N.  S.,  C.  P. 
192. 

Qusre,  whether  it  is  sufficient  for  a  distringas  to 
compel  an  appearance.  Ib. 

The  Court  will  not  entertain  an  application,  on 
the  part  of  an  outlaw,  to  compel  the  delivery  of 
an  attorney's  bill,  or  to  refer  to  taxation  a  bill  of 
costs  already  delivered.  In  re  Ford,  1  B.  C.  Rep. 
88  ;  10  Jur.  757 — Wightman;  S.  P.,  Inre  Mander, 
6  Q.  B.  867. 

After  a  motion  to  reverse  an  outlawry  has  been 
discharged,  the  Court  will  not  reverse  it  on  a  new 
motion  founded  upon  affidavits  not  stating  any  fact 
subsequent  to  the  first  application,  but  will  put 
the  defendant  to  his  writ  of  error.  Stulz  v.  Wyatt, 
6  Q.  B.  666. 

The  sheriff's  return  upon  writ  of  exigent,  that, 
by  the  judgment  of  the  coroner,  the  defendant  was 
outlawed,  is  not,  until  entered  on  the  roll,  a  suf- 
ficient record  of  the  outlawry.  Alt. -Gen.  v.  Rick- 
ards,  S  Beav.  380. 

An  information,  founded  on  the  defendant's  out- 
lawry, stated,  that  the  defendant  did  not  appear 
on  the  last  proclamation,  whereby  he  "  became 
and  was  outlawed,  and  that  the  sheriff  so  returned 
the  exigent  accordingly,"  and  that  the  judgment 
was  entered  and  registered.  The  defendant 
pleaded  nul  tiel  record  in  this  form — that  no  judg- 
ment of  outlawry  had  been  entered  or  registered, 
and  that  there  was  no  record  of  the  outlawry,  leav- 
ing uncovered  the  allegation  of  the  return  of  the 
writ,  certifying  the  judgment  of  outlawry  : — Held, 
that  the  plea  was  good  in  form.  Ib. 

If  a  judgment  of  outlawry  stand  in  the  way  of  a 
claim  to  a  barony  in  abeyance,  although  it  is 
clearly  erroneous,  the  committee  of  privileges 
cannot  overlook  it  or  reverse  it,  but  the  claimant 
must  apply  to  the  proper  tribunal  for  its  reversal, 
and  produce  the  judgment  of  reversal  to  the  com- 
mittee. The  Wharton  Peerage,  12  Cl.  &  Fin  295 
— H.  L.,  1844. 

In  an  affidavit  for  a  distringas  to  proceed  to  out- 
lawry it  should  appear  that  a  copy  of  the  writ  of 
summons  has  been  left  at  some  place,  where  it  is 
probable  that,  being  so  left,  it  may  come  to  the 
defendant's  knowledge.  Vernon  v.  Pouncett,  3 
Dowl.  &  L.  744— Q.  B. 

The  Court  granted  a  distringas  for  the  purpose 
f  proceeding  to  outlawry  on  an  affidavit  which 


disclosed  attempts  to  serve  the  defendant  at  his 
place  of  business  and  the  leaving  a  copy  of  the 
process  with  a  clerk,  and  also  that  the  defendant's 
place  of  residence  could  not  be  discovered.  Rock 
v.Adam,  3  Dowl.  &  L.  817— C.  P. 

Proceedings  to  outlawry  on  final  process  cannot 
be  grounded  on  a  ca.  sa.  made  returnable  imme- 
diately after  execution,  under  stat.  2  &  3  Will.  4, 
c.  39,  although  returned  non  est  inventus,  because 
such  writ  can  only  be  executed  by  arresting  de- 
fendant. Lewis  v.  Holmes,  11  Jur.  945;  16  Law  J., 
Q.  B.,  430. 

Quzre,  whether  such  writ  must  not  be  returna- 
ble on  some  day  in  term,  not  being  one  of  the 
three  last  days  of  term.  Ib. 

Qua;re,  whether  the  writ  of  exigi  facias  should 
not  be  tested  on  the  quarto  die  post  of  the  return 
of  the  ca.  sa.;  and  also,  whether  it  must  not  be 
made  returnable  on  some  day  in  term,  not  being 
one  of  the  three  last  days.  Ib. 

Reversal.] — Judgment  of  outlawry  for  not  ap- 
pearing to  answer  an  indictment  for  high  treason 
was  reversed  after  the  lapse  of  a  hundred  and  six- 
teen years  on  writ  of  error  sued  out  by  a  co-heir 
of  the  outlaw,  because  it  did  not  appear  by  the 
record  that  proclamations  had  been  made,  or  a  writ 
of  proclamation  issued.  Judgment,  that  the  out- 
lawry be  reversed,  and  the  co-heir  plaintiff  in 
error  be  restored  to  all  things  which  he  hath  lost, 
&c.  Tynte  v.  Reg.  (in  error),  7  Q.  B.  217. 

The  defendant  was  convicted  on  a  plea  of  guilty 
to  an  indictment  which  had  been  removed  into  the 
Queen's  Bench  by  certiorari,  and  was  outlawed  for 
not  appearing  to  receive  judgment.  A  writ  of 
error  was  afterwards  brought  to  reverse  the  out- 
lawry, and  errors  were  assigned,  as  well  with  re- 
spect to  the  process  of  outlawry,  as  also  with 
respect  to  the  goodness  of  some  of  the  counts  of 
the  indictment.  It  being  admitted  -that  the  pro- 
ceedings in  outlawry  were  erroneous,  the  Court 
would  not  go  into  the  question  of  the  goodness  of 
the  conviction.  Wright  v.  Reg.  (in  error),  11  Jur. 
103;  16  Law  J.,  Q.  B.,  10. 

It  is  no  ground  for  setting  aside  a  writ  of  error 
coram  nobis  to  reverse  an  outlawry,  that  the  attor- 
ney for  the  plaintiff  in  error  has  not  made  an  affida- 
vit that  he  has  the  authority  of  the  outlaw  to  issue 
such  writ,  nor  that  the  outlaw  has  not  entered  an 
appearance  to  the  original  action.  Cornewallv. 
Ives,  2  B.  C.  Rep.  195;  12  Jur.  1003;  17L.J.,  Q.B. 
183— Erie. 

A  party  may  appear  by  attorney  to  reverse  an 
outlawry  for  error  in  fact.  The  rule  in  this  respect 
is  the  same  in  the  Exchequer  as  it  is  in  the  other 
courts.  Craig  v.  Levy,  1  Exch.  Rep.  570. 

OVERSEERS— See  POOR. 

PARENT  AND  CHILD. 

A  sum  of  1000Z.  was,  by  deed  of  1805,  vested  in 
A.,  in  trust  for  his  daughter,  M.  G.,  until  she  at- 
tained the  age  of  twenty-five  years,  or  married  ; 
and  after  attaining  that  age,  or  day  of  marriage,  to 
permit  M.  G.  to  receive  the  interest  during  her 
life,  and  after  her  decease,  for  her  issue,  as  she 
should  appoint,  and  in  default  of  appointment, 
squally;  but  in  case  she  should  die  previous  to 
wenty-five  or  day  of  marriage,  or  without  issue, 
then  over,  to  the  other  children  of  A.  On  the  mar- 
riage of  M.  G.,  A.,  by  settlement  of  1824,  vested 
in  trustees  securities  for  money  exceeding  1000/., 
upon  trust,  for  the  separate  use  of  M.  G.  for  her 
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life,  and  after  her  decease  for  the  use  of  the  chil- 
dren of  the  marriage,  as  the  intended  husband 
should  appoint,  and  in  default  of  appointment, 
equally,  and  in  default  of  such  issue,  for  the  intend- 
ed husband,  his  executors,  &c.  This  settlement 
did  not  refer  to  the  deed  of  1805  : — Held,  that  the 
provision  made  for  M.  G.  by  the  settlement  of  1824 
was  a  satisfaction  of  her  claims  under  the  deed  of 
1805,  though  it  did  not  appear  that  the  husband 
was  aware  of  his  wife's  claim  thereunder.  Hayes 
\.  Garvey,  2  Jones  &  Lat.  268. 

A  provision  by  a  father,  on  the  marriage  of  his 
daughter,  of  a  greater  sum  than  he  owes  her  is  in 
general  to  be  deemed  a  payment  of  the  debt ;  and 
it  is  not  necessary  that  there  should  be  an  express 
stipulation  to  that  effect,  or  to  show  that  the  hus- 
band knew  of  the  debt.  Ib. 


PARISH  APPRENTICE— See  APPRENTICE. 


PARISH  PROPERTY— See  POOR. 


PARLIAMENT — See  ELECTION  LAW. 

Speakers  Warrant.] — Trespass  against  the  ser- 
jeant-at-arms of  the  House  of  Commons.  First 
plea  :  that  certain  matters  came  on  to  be  discussed 
in  the  House  of  Commons  ;  that  it  was  considered 
by  the  House  to  be  necessary  that  the  plaintiff 
should  be  examined  touching  those  matters;  that 
an  order  of  the  House  was  made  that  he  should 
attend  forthwith,  of  which  order  he  had  notice; 
that  he  wilfully  and  contemptuously  refused  to 
obey;  and  thereupon,  to  compel  the  attendance 
of  the  plaintiff  at  the  bar  of  the  House  to  be  ques- 
tioned on  these  matters,  it  was  ordered  by  the 
House  that  plaintiff  should  be  brought  before  the 
House  in  the  custody  of  the  serjeant-at-arms,  and 
that  the  Speaker  should  issue  his  warrant  accord- 
ingly ;  that  the  Speaker  did  issue  his  warrant  ac- 
cordingly, by  which,  after  reciting  that  the  House 
of  Commons  had  ordered  that  plaintiff  should  be 
sent  for  in  the  custody  of  the  serjeant-at-arms,  he 
required  and  authorized  the  serjeant-at-arms  to 
take  plaintiff  into  custody;  justifying  the  tres- 
passes, including  the  detaining  of  the  plaintiff  until 
he  could  bring  him  before  the  House.  Third 
plea  :  that  it  was  ordered  by  the  House  that  plain- 
tiff should  attend  the  House  to  answer  a  charge 
against  him  of  a  breach  and  contempt  of  privilege, 
of  which  order  he  had  notice;  that  he  did  not  at- 
tend, but  wilfully  and  contemptuously  and  without 
reasonable  cause,  disregarded  the  order,  and  there- 
upon an  order  and  warrant  (as  in  the  first  plea) 
were  made.  Fourth  plea  stated  an  order  to  attend, 
without  assigning  the  cause  of  the  order,  and  a 
wilful  disobedience  of  the  order  and  the  warrant, 
as  in  the  first  plea: — Held,  first,  thadfehe  House 
had  power  to  order  the  attendance  of  witnesses, 
and  in  case  of  disobedience  to  bring  them  in  cus- 
tody to  the  bar  for  the  purpose  of  examination  ; 
also,  that  it  had  power,  in  case,  of  a  charge  of  con- 
tempt and  breach  of  privilege,  and  wilful  disobe- 
dience of  an  order  on  the  person  charged  to  attend 
and  answer  it,  to  cause  the  person  to  be  taken  into 
custody  and  brought  to  the  bar  to  answer  the 
charge  ;  and,  further,  that  the  House  alone  was  the 
proper  judge  when  these  powers  were  to  be  ex- 
ercised. Gossett  v.  Howard,  11  Jur.  750 ;  16  Law 
J.,  Q.  B.,  345 — Exch.  Cjiam. 

Held,  secondly,  that  a  warrant  of  the  House  was 
to  be  construed  as  a  mandate  or  writ  of  a  superior 
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Court,  acting  according  to  the  course  of  the  com- 
mon law.     Ib. 

Held,  thirdly,  that,  so  construing  it,  the  warrant 
stated  in  the  pleas  was  valid.  Ib. 

Held,  fourthly,  that  connecting  the  mandatory 
part  of  the  warrant  with  the  recital,  it  justified  the 
detaining  and  bringing  of  plaintiff  to  the  bar.  Ib. 

Members.]  —  The  privilege  of  a  member  of  Par- 
liament from  arrest  on  a  ca.  sa.  exists  for  forty 
days  before,  and  forty  days  after,  a  meeting  of 
Parliament.  The  rule  of  privilege  is  the  same  in 
the  case  of  a  dissolution  as  in  that  of  a  proroga- 
tion. Gondy  v.  Duncombe,  1  Exch.  Rep.  430;  5 
Dowl.  &  L.  209;  17  L.  J.,  Exch.,  76. 

PARTICULARS  OF  DEMAND. 

The  object  of  a  bill  of  particulars  is  to  control 
the  generality  of  the  declaration,  and  defendant 
is  entitled  to  such  particulars  of  plaintiff's  de- 
mand as  will  give  him  that  information  which  a 
reasonable  man  would  require  respecting  the  mat- 
ters against  which  he  is  called  upon  to  defend  him- 
self. Rennie  v.  Beresford,4  Railw.  Cas.  129;  3 
Dowl.  &  L.  464;  15  Mee.  &  W.  78;  15  Law  J., 
N.  S.,  Exch.,  78;  10  Jur.  76. 

In  an  action  by  an  engineer  against  a  railway 
company,  for  surveying  their  line,  &c.,  and  for 
money  paid,  a  general  particular  for  surveying  the 
country  between  certain  places,  including  travel- 
ling charges  and  assistance,  is  sufficient,  without 
specifying  the  number  of  fields  surveyed,  or  how 
much  of  the  charge  is  for  the  engineer's  skill, 
time,  and  labour;  and  how  much  for  travelling 
expenses  and  assistance.  Ib. 

The  particulars  should  specify  the  sums  paid  to 
defendant's  use.  Ib. 

In  an  action  by  an  engineer  for  work  and  labour, 
and  materials,  a  bill  of  particulars  giving  a  general 
account  of  the  nature  of  his  demand  is  sufficient, 
as  that  he  claims  in  respect  of  certain  surveys, 
stating  the  number  of  miles  and  branches.  Hig- 
gins  v.  Ede,  4  Railw.  Cas.  126  ;  15  Mee.  &  W.  76  ; 
3  Dowl.  &  L.  470,  n.;  15  Law  J.,  N.  S.,  Exch., 
77;  10  Jur.  76. 

In  an  action  for  work  and  labour  as  a  surveyor, 
the  particulars  of  demand  stated,  that  the  action 
was  brought  to  recover  a  specified  sum  for  survey- 
ing a  certain  number  of  miles  between  two  places, 
which  were  named  at  a  certain  rate  per  mile,  in 
the  year  1845.  The  defendant  having  pleaded 
only  the  general  issue,  and  notice  of  trial  having 
been  given,  a  rule  for  further  and  better  particu- 
lars was  refused.  Irving  v.  Baker,  15  Law  J., 
N.  S.,  Q.  B.,  322. 

In  an  action  brought  by  a  sworn  broker  for  the 
price  of  scrip  bought  for  the  account  for  the  de- 
fendant, the  particulars  of  the  plaintiff's  demand 
should  state  the  names  of  the  persons  from  whom, 
and  the  price  at  which  the  scrip  was  bought,  and 
the  date  of  the  purchase  within  a  few  days.  Berk- 
ley v.  De  Vere,  15  Law  J.,N.  S.,  Q.  B.,  323— B.  C. 
— Wightman. 

Where  the  plaintiff,  in  his  particulars  of  de- 
mand, had  stated  his  claim  to  be  for  450/.  for  his 
services  as  clerk  to  the  defendant,  after  the  rate 
of200/.  per  annum:  —  Held,  that  he  was  not  en- 
titled to  prove  a  contract  to  be  paid  a  commission 
on  the  amount  of  business  done  by  the  defendant. 
Law  v.  Thompson,  15  Law  J.,  N.  S.,  Exch.,  335. 

The  question  in  such  a  case  is  not,  whether  the 
particulars  have  actually  misled  the  defendant, 
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but  whether  they  were  calculated  to  mislead  a 
reasonable  man.  Ib. 

Assumpsit  for  work  and  labour  as  an  architect, 
and  for  commission.  Plaintiff's  particulars  of  de- 
mand claimed  51.  per  cent,  for  commission :  — 
Held,  that  plaintiff  might  recover  for  work  and  la- 
bour, although  the  jury  negatived  the  right  to 
commission.  Mayor  v.  Ward,  10  Jur.  796 — Q.  B. 

The  plaintiff  and  others  having  each  deposited 
2/.  with  the  defendant  in  a  lottery  upon  the  Derby, 
the  plaintiff  brought  an  action  for  the  whole 
amount,  claiming  to  be  the  drawer  of  the  winning 
horse.  The  particulars  of  demand  stated,  that 
the  action  was  brought  to  recover  the  sum  of  13/. 
16s.,  being  money  received  by  the  defendant  to 
the  use  of  the  plaintiff:  — Held,  that  the  plaintiff, 
under  his  particulars  of  demand,  was  not  entitled 
to  recover  his  stake  of  21.  Hearing  v.  Hellings, 
14Mee.  &  W.  711;  15  Law  J.,  N.  S.,  Exch.,  168. 

If  a  plaintiff,  in  his  particulars  of  demand,  de- 
livered in  the  cause,  do  not  give  credit  for  any 
sum  paid  by  the  defendant,  but  in  it  refer  to  full 
particulars  already  delivered,  and  those  full  par- 
ticulars do  give  credit  for  a  sum  paid  by  the  de- 
fendant, this  will  not  dispense  with  the  necessity 
of  the  defendant  pleading  such  payment,  and,  if  it 
be  not  pleaded,  the  defendant  cannot  avail  himself 
of  it  at  the  trial.  Hart  v.  Middleton,  2  Car.  &  K.  9 
— Pollock. 

In  debt,  for  work  and  labour,  &c.,  plaintiff  de- 
livered particulars  of  demand,  which  gave  credit 
to  defendant  for  sums  paid  by  him,  amounting  to 
30/.  A  further  and  better  particular  of  some  of 
the  items  was  afterwards  delivered  under  a  judge's 
order,  but  which  omitted  to  give  credit  for  these 
payments.  This  latter  bill  of  particulars  alone 
was  annexed  to  the  record  when  entered.  There 
was  no  plea  of  payment  on  the  record  at  the  trial ; 
plaintiff  proved  a  demand  to  the  amount  of  22/.; 
and  it  appeared  on  cross  examination,  that  defend- 
ant had  advanced  money  to  the  plaintiff  to  the 
amount  of  277.  The  defendant  called  for  the  first 
particulars  delivered  under  a  notice  to  produce, 
and  on  non-production  tendered  a  copy  in  evi- 
dence. This  was  rejected  by  the  under-sheriff. 
The  jury  found  for  the  defendant  on  a  motion  for 
a  new  trial,  on  the  ground  of  the  rejection  of  this 
evidence;  the  Court  discharged  the  rule,  as,  sup- 
posing the  evidence  to  have  been  admitted,  the 
verdict  ought  to  have  been  for  the  defendant. 
Boulton  v.  Pritchard,  15  Law  J.,  N.  S.,  Q.  B., 
356— B.  C.— Wightman. 

Where  defendant's  time  to  plead  expires  during 
the  pendency  of  a  summons  for  particulars,  if  the 
summons  is  dismissed,  he  has  only  the  rest  of  the 
day  to  deliver  his  pleas,  and  is  not  entitled  to  the 
same  time  which  he  had  when  the  summons  was 
returnable.  Mengens  v.  Perry,  15  Law  J.,  N  S 
Exch.,  307;  10  Jur.  742. 

The  cases  of  Higgins  v.  Ede  and  Rennie  v. 
Beresford,  (15  M.  &  W.  76,  78;  10  Jur.  76)  al- 
Jowed  too  great  a  degree  of  generality  in  bills  of 
particulars  in  actions  for  work  done  for  projected 
railway  companies.  Pritchard  v.  Nelson,  11  Jur 
375;  16  Law  J.,  Exch. ,207. 

Where  in  such  an  action  defendant  is  a  stranger, 
whom  plaintiff  seeks  to  hold  liable  in  consequence 
of  his  connexion  with  the  project  for  establishing 
the  railway,  more  particularity  should  be  required 
in  the  bill  of  particulars  than  where  the  employ- 
ment of  plaintiff  was  known  to  defendant.  It).  ' 

Semble,  per  Rolfe,  B.,  that  the  true  principle 
is,  to  see  whether  in  his  bill  of  particulars  plain- 


tiff has  given  the  best  information  he  can,  with 
the  view  of  fairly  communicating  to  the  opposite 
party  what  it  is  that  he  is  suing  for.  Ib. 

The  plaintiff,  in  the  further  and  better  particu- 
lars of  his  demand  delivered  under  a  judge's 
order,  omitted  all  mention  of  a  sum,  for  which  he 
had  given  the  defendant  credit  in  the  particulars 
delivered  with  the  declaration. — At  the  trial,  it  ap- 
peared that  the  further  particulars  were  alone  an- 
nexed to  the  record,  but  the  defendant  offered  in 
evidence  the  particulars  in  which  the  credit  was 
given  him.  The  under-sheriff  having  refused  to 
receive  these  particulars  in  evidence,  the  jury, 
notwithstanding,  found  a  verdict  for  the  defendant. 
On  motion  for  a  new  trial,  on  the  ground  of  the 
verdict  being  against  the  evidence — Held,  that  the 
Court  would  not  grant  a  new  trial,  as  the  particu- 
lars tendered  in  evidence  ought  to  have  been 
received,  and  if  that  had  been  done  the  verdict 
would  have  been  warranted.  Boulton  v.  Pritchard, 
4  Dowl.  &  L.  117;  11  Jur.  64— B.  C.— Wightman. 

In  an  action  for  w.ork  and  labour,  the  particu- 
lars of  the  plaintiff's  demand  stated  the  action  to 
be  brought  to  recover  from  the  defendants  the 
sum  of  450Z.,  claimed  by  the  plaintiff  for  his  ser- 
vices as  clerk  or  manager  to  the  defendants  from 
October,  1837,  to  October,  1839.  An  order  was 
made  for  further  and  better  particulars,  when  the 
plaintiff  delivered  the  same  with  the  addition  of 
the  words,  "  after  the  rate  of  2002.  per  annum  :" — 
Held,  that  the  plaintiff  could  not  give  evidence  of 
a  claim  for  commission  on  the  amount  of  business 
done  by  the  defendants  through  his  introduction. 
Law  v.  Thompson,  4  Dowl.  &  L.  54;  15  M.  &  W. 
541. 

In  an  action  on  the  indebitatus  count  by  a  broker 
to  recover  the  amount  of  shares  purchased  for  the 
defendant,  and  commission  on  the  same :  the 
Court  obliged  him  to  furnish  the  dates  of  the  pur- 
chases within  the  compass  of  a  few  days,  and  the 
names  of  the  parties  from  whom  purchased.  Berk- 
ley v.  De  Vere,  4  Dowl.  &  L.  97— B.  C.— Wight- 
man. 

In  an  action  of  debt,  with  a  plea  of  set-off,  a 
judge  made  an  order  that  the  defendant- should, 
within  a  week,  deliver  an  account  in  writing,  with 
dates,  of  the  particulars  of  his  set-off;  and,  in  de- 
fault, should  be  precluded  from  giving  evidence  in 
support  of  the  set-off  on  the  trial  of  the  cause. 
The  defendant  delivered  particulars  without  dates, 
subsequently  to  which  the  plaintiff  replied,  and 
the  cause  went  to  trial : — Held,  first,  that  the  judge 
had  power  to  make  the  above  order.  Ibbett  v.  Lea- 
ver, 11  Jur.  415;  16  Law  J.,  Exch.,  208. 

Held,  secondly,  (dissentiente  Platt,  B.)  that  the 
plaintiff's  replying  to  the  plea  of  set-off  was  no 
waiver  of  the  irregularity  in  the  particulars  de- 
livered, acid,  consequently,  that  the  Judge  at  Nisi 
Prius  had  rightly  refused  to  allow  the  defendant  to 
give  evidence  of  the  set-off.  Ib. 

Where  a  defendant  obtains  an  order  for  particu- 
lars with  a  stay  of  proceedings,  he  may  give  notice 
of  abandoning  the  order  for  particulars,  and  demur 
or  plead  to  the  declaration  without  getting  the  ori- 
ginal order  rescinded.  Maunder  v.  Collett,  4  Dowl. 
&  L.  456  ;  3  C.  B.  554 ;  16  Law  J.,  C.  P.,  17. 

In  an  action  by  a  surveyor  to  recover  for  work 
done  and  money  expended  in  respect  of  a  project- 
ed railway  company,  where  it  does  not  appear  that 
the  defendant  is  other  thAi  a  stranger  to  the  plain- 
tiff and  to  the  nature  of  his  claim,  the  particulars 
of  demand  must  be  more  explicit  than  in  ordinary 


965 


Partner.  [DIGEST  OF  CASES.]  Partner. 


966 


cases.    Prichard  v.  Nelson,  4  Dowl.  &  L.  693  ; 
5  Railw.  Cas.  20 — Exch. 

In  such  a  case,  therefore,  the  Court  required 
the  particulars  to  state  how  many  men  were  em- 
ployed in  the  survey,  &c.  and  for  what  time,  and 
to  separate  the  tavern  charges  from  posting  and 
other  expenses,  and  to  state  far  whom  the  former 
were  incurred.  Ib. 

If  a  judge's  order  for  particulars  of  set-off  directs 
them  to  be  given  with  dates,  but  the  particulars 
are  delivered  without  dates,  the  plaintiff  need  not 
object  or  take  out  a  summons  for  better  particu- 
lars; and  defendant  cannot  at  the  trial  give  evi- 
dence of  his  set-off.  But,  after  verdict  for  plaintiff, 
the  Court  granted  a  new  trial,  on  an  affidavit  of 
merits,  and  on  payment  of  costs  and  bringing  the 
money  into  court,  llbett  \.  Leaver,  16  M.  &  W. 
770;  4  Dowl.  &  L.  716. 

The  defendant  had  obtained  an  order  for  parti- 
culars of  plaintiff's  demand  before  declaration, 
with  a  stay  of  proceedings  until  delivery.  After 
two  terms  had  elapsed  without  such  delivery,  he 
obtained  an  order  to  rescind  his  former  order,  and 
served  it  with  a  demand  of  declaration  within  four 
days.  No  declaration  having  been  delivered  with- 
in the  four  days,  he  signed  judgment  of  non  pros. 
Held,  that  the  judgment  was  regular.  Johns  v. 
Saunders,  5  Dowl.  &  L.  49— B.  C. — Erie. 

In  Patent  Cases.] — See  PATENT. 

PARTITION. 

Two  persons,  equally  entitled  to  certain  unen- 
closed slobs,  agreed  to  allot  certain  parts  thereof 
to  each  of  them  in  severally,  and  to  refer  it  to  ar- 
bitrators to  award  what  portions  of  the  unallotted 
slobs  should  be  allotted  to  each  of  them  for  owelty 
of  partition  : — Held,  that  the  insufficiency  of  the 
unallotted  slobs  to  compensate  one  of  the  parties 
for  deficiency  of  his  part  of  the  allotted  lands 
arising  from  a  matter  which  occurred  subsequent- 
ly to  the  arrangement  between  them,  but  which  was 
in  their  contemplation  at  the  time,  did  not  give  him 
an  equity  to  have  compensation  out  of  the  lands 
allotted  to  the  other  party.  Dimsdale  v.  Robertson, 
2  Jones  &  Lat.  58. 

PARTNER. 

An  interest  in  a  partnership,  though  not  assign- 
able at  law,  is  a  thing  of  value,  and  may,  there- 
fore, be  the  subject  of  a  valid  contract.  Tempest 
v.  Kilner,  2  C.  B.  300;  3  Dowl.  &  L.  407;  15  Law 
J.,  N.S.,  C.P.,  10. 

Railway  shares,  though  an  interest  in  a  partner- 
ship, and  not  assignable  by  law,  may  be  the  subject 
of  a  valid  contract,  which  may  be  sued  on  at  law. 
Tempest  v.  Kilner,  3  Railw.  Cas.  790 ;  2  C.  B.  300. 

A  declaration  in  assumpsit  alleged  that  in  consi- 
deration that  plaintiff  and  W.  D.  would  sell  and 
assign  to  defendant  a  certain  copartnership  busi- 
ness &c.,  defendant  promised  plaintiff  to  pay  him 
all  the  money  that  he  had  advanced  in  respect  of 
the  copartnership,  and  also  promised  plaintiff  and 
W.  D.  that  he  would  discharge  all  the  debts  due 
from  them  as  such  copartners,  and  all  liabilities  to 
which  they  were  subject  as  such.  The  declara- 
tion, after  averring  performance  by  plaintiff  and 
W.  D.,  averred  that  plaintiff  had  at  the  time  of 
making  the  promise  advanced  a  certain  sum  in  re- 
spect of  the  copartnership,  and  for  which  the  co- 
partnership was  at  the  time  of  the  promise  ac- 
countable to  him;  and  laid  as  a  breach  the  non- 
payment by  defendant  to  plaintiff  of  that  sum: — 


Held  good,  on  motion  in  arrest  of  judgment.  Jones 
v.  Robinson,  11  Jur.  933 — Exch. 

Contract  for  Partnership. — 1.  Generally.] — The 
option  reserved  to  the  executors  of  a  deceased 
partner  to  enter  into  the  partnership  with  a  survi- 
ving partner  must  be  accompanied  by  the  obliga- 
tion on  the  part  of  the  surviving  partner  to  admit 
them;  and,  unless  the  option  be  confined  to  the 
representatives  of  the  partner  who  shall  die  first, 
the  surviving  partner  must  have  the  option  of  en- 
tering into  the  partnership  with  the  representatives 
of  the  deceased  partner,  with  the  same  accom- 
panying obligation  on  their  part  to  admit  him. 
Downs  v.  Collins,  6  Hare,  436. 

2.  Jurisdiction  of  Courts  of  Equity  in  reference 
to.]  — Specific  performance  of  a  partnership  con- 
tract for  an  absolute  term  of  years,  leaving  unde- 
fined the  amount  of  the  capital  and  the  manner  in 
which  it  is  to  be  provided,  the  mode  of  carrying 
on  the  business  being  discretionary,  cannot  be  en- 
forced in  a  court  of  equity  ;  and  the  Court,  being 
unable  to  enforce  the  entire  contract,  will  not  en- 
force it  in  part,  as  against  the  representatives  of  a 
deceased  partner,  by  refusing  them  a  decree  for 
the  dissolution  of  the  partnership  and  the  sale  of 
the  property,  which  had,  under  the  contract,  been 
specifically  devoted  to  the  partnership  business. 
Downs  v.  Collins,  6  Hare,  437. 

What  constitutes.] — A.  sold  to  B.,  by  deed,  his 
interest  in  the  profession  and  practice  of  a  surgeon 
and  apothecary,  carried  on  by  him  in  Park-street, 
Camden  Town,  for  900/.;  5007.  to  be  paid  on  the 
execution  of  the  deed,  and  400/.  at  the  expiration 
of  a  year.  A.  covenanted  not  to  exercise  the 
profession  within  three  miles  of  his  then  place  of 
business,  and,  also,  that  during  the  space  of  one 
year  from  the  date  of  the  deed,  he  should  con- 
tinue to  reside  in  Park-street  aforesaid,  and  to 
carry  on  and  attend  to  the  said  profession  and 
practice,  as  he  had  hitherto  done,  and  that  he 
would,  to  the  utmost  of  his  power,  introduce  B. 
to  his  patients,  and  do  every  reasonable  act  for 
promoting  the  interest  of  the  concern.  And  B. 
covenanted,  in  consideration  thereof,  to  allow  A., 
during  the  year,  a  moiety  of  the  clear  profits  of 
the  concern,  to  be  paid  at  the  expiration  thereof: 
— Held,  that  the  parties  were  not  hereby  consti- 
tuted partners  in  the  trade  during  the  first  year, 
and,  therefore,  that  B.  might  sue  A.  for  monies 
received  by  him  from  their  patients  during  that 
year.  Rawlinson  v.  Clarke,  15  Mee.  &  W.  292; 
15  Law  J.,  N.  S.,  Exch.,  171. 

The  defendant  N.,  being  proprietor  of  a  news- 
paper, entered  into  an  agreement  with  L.,  the 
other  defendant,  for  the  sale  to  him  of  the  paper 
for  1500/.,  which  was  agreed  to  be  paid,  with  in- 
terest, by  certain  annual  instalments,  extending 
over  a  period  of  seven  years.  By  the  agreement, 
N.  undertook  to  guarantee  to  L.  the  clear  yearly 
profit  of  150/.  over  and  above  the  annual  payments 
of  the  1500Z.  and  interest ;  and  in  consideration 
of  such  guarantee  L.  agreed  to  pay  all  surplus 
profits  over  and  above  the  sum  of  150Z.  a  year  to 
N.,  until  the  same  surplus  profits  should  amount 
to  500/.  If  such  surplus  profits  should  amount  to 
500/.,  L.  was  to  pay,  above  the  purchase-money 
and  the  5001.  profit,  the  then  present  liabilities  ; 
but  if  not  to  500/.,  then  N.  was  to  pay  such  liabi- 
lities : — Held,  that  under  this  agreement  N.  was 
a  partner  with  L.  in  the  concern  as  regarded 
third  persons.  Barry  v.  Nesham,  10  Jur.  1010 — 
C.  P. 

E.,  one  of  the  defendants,  being  concerned  in  a 
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colliery,  entered  into  an  agreement  -with  J.  for 
opening  a  tally  shop  near  it,  for  the  purpose  prin- 
cipally of  supplying  goods  to  the  workmen.  E. 
built  the  shop  and  his  name  was  placed  over  the 
door.  J.  managed  the  shop.  E.  received  in  the 
first  instance  11.  per  cent.,  and  afterwards  51.  per 
cent,  on  the  amount  of  all  sales  to  his  workmen, 
and  J.  received  all  the  rest  of  the  profits.  The 
plaintiffs  were  the  assignees  of  bankers  with  whom 
J.  nad  opened  an  account,  and  who  had  advanced 
money  to  J.  for  the  purchase  of  goods  for  the  shop. 
There  was  no  evidence  to  show  that  credit  was  in 
fact  given  to  E.  The  jury  having  found  that  there 
•was  no  sharing  of  protit  and  loss  between  E.  and 
J.,  and  that  credit  was  not  given  by  the  bankrupts 
to  E. : — Held,  that  the  verdict  was  not  against  the 
evidence,  that,  as  credit  was  given  to  J.  alone,  E. 
could  only  be  made  liable  on  the  gronnd  of  an  ac- 
tual partnership  between  him  and  J.,  and  that  E.'s 
taking  51.  per  cent,  on  the  sales  to  his  workmen, 
did  not,  as  a  matter  of  legal  inference,  render  him 
liable  as  a  partner  to  third  persons,  but  was  in  the 
nature  of  a  commission  on  certain  sales  supposed 
to  be  effected  through  his  influence  over  his  work- 
men. Pott  v.  Eyton,  15  Law  J.,  N.  S.,  C.  P.,  257. 

Two  persons  entered  into  an  agreement  to  be 
partners  in  the  business  of  pawnbrokers,  to  be  car- 
ried on  under  the  firm  of  one  of  them;  and,  in  pur- 
suance of  the  articles  of  agreement,  that  one's 
name  alone  was  painted  over  the  door  of  the  busi- 
ness premises  ;  the  license  also  was  taken  out,  and 
the  tickets  to  the  customers  were  issued  in  his  sole 
name ;  while  the  other  partner  (carrying  on  another 
business)  attended  occasionally  to  inspect  the 
books  of  the  firm,  and  drew  a  certain  per  centage 
on  his  share  of  the  capital  out  of  the  profits  : — 
Held,  that  the  agreement  constituted  a  secret 
partnership,  and  was,  therefore,  illegal  and  void, 
as  being  in  contravention  of  the  policy  and  enact- 
ments of  the  stat.  39  &  40  Geo.  3,  c.  99.  Gordon 
v.  Howden,  12  Cl.  &  Fin.  237— H.  L.,  1845. 

Bill  by  A.  for  an  account  against  B.  and  C.,  al- 
leging himself  a  partner  with  them.  B.  and  C., 
by  their  answer,  deny  the  partnership,  and  state 
that  A.  was  employed  by  them  as  their  foreman, 
but  that,  on  account  of  its  being  contemplated  to 
take  A.  into  partnership,  the  accounts  had  been 
made  out  in  the  joint  names  of  B.,  C.,  and  A.,  the 
tools,  &c.  marked  with  their  names.  They  admit- 
ted having  served  A.  with  a  notice  to  dissolve 
partnership,  and  also  admitted  a  specification  of 
certain  buildings  and  other  work  which  was  re- 
quired by  them,  which  specification  described  the 
work  required  to  be  done  as  being  upon  the  pro- 
perty of  B.,  C.,  and  A.:— Held,  that  there  was  suf- 
ficient evidence  of  the  existence  of  a  partnership 
between  B.,  C.,  and  A.  Smith  v.  Sherwood,  10 
Jur.  214— V.  C.  E. 

One  who  takes  a  share  of  the  profits,  as  such,  of 
a  trading  concern,  thereby  becomes  a  partner  as 
to  third  persons,  on  the  ground  of  those  profits 
forming  a  portion  of  the  fund  upon  which  creditors 
have  a  right  to  rely  for  payment.  Pott  v.  Eyton,  3 
C.  B.  32. 

Yet  the  receipt  of  a  per  centage  upon  the  gross 
amount  of  sales  made  to  certain  customers  by  the 
person  who  recommended  such  customers,  does 
not  constitute  him  a  partner  as  against  third  per- 
sons. ll>. 

A  who  was  concerned  in  a  colliery,  in  the  year 
30,  built  and  stocked  a  general  shop  in  its  neigli- 

surhood  for  the  purpose  of  supplying  goods  to  the 
rkpeople,  placing  B.  there  to  conduct  the  busi- 


ness ;  A.  receiving  for  his  own  use  7  per  cent,  upon 
the  amount  of  the  gross  sales  made  to  the  miners, 
and  B.  taking  all  the  rest  of  the  profits  of  the  con- 
cern, from  whatever  source  derived.  A.'s  name 
appeared  over  the  shop  door,  and  in  the  excise 
licenses;  and,  down  to  the  year  1834,  all  the 
goods  supplied  to  the  shop  were  purchased  and 
paid  for  by  or  in  the  name  of  A.  In  that  year  it 
was  agreed  between  A.  and  B.,  that  the  latter 
should  thenceforward  buy  all  goods  that  were  re- 
quired for  the  shop,  and  that  the  former  should 
receive  only  5  per  cent,  upon  the  amount  of  sales 
to  the  miners.  After  this  new  arrangement  had 
been  come  to,  B.,  who  had  several  other  shops, 
opened  an  account  with  a  banker  at  Holywell ; 
and  on  failure  of  the  bank  in  1839,  there  was  a 
balance  due  to  the  bankers  on  that  account,  ex- 
ceeding 20007.  There  was  no  evidence  to  show 
that  credit  was,  in  fact,  given  to  A.  by  the  bank, 
or  that  they  were  aware  that  his  name  had  been 
placed  over  the  shop  door,  or  that  they  supposed 
him  to  be  a  partner  at  the  time  the  debt  was  con- 
tracted. In  an  action  by  the  assignees  of  the 
bankers  against  A.  and  B.  to  recover  the  balance, 
the  jury  having  negatived  the  existence  of  an  actual 
partnership  between  A.  and  B.,  or  that  A.  had, 
with  his  own  permission,  been  held  out  as  a  part- 
ner, the  Court  refused  to  disturb  the  verdict.  Ib. 

N.  agreed  with  L.  to  sell  him  a  newspaper  of 
which  he  was  the  proprietor  for  1,500/.,  to  be  paid 
by  annual  instalments  with  interest  during  a  period 
of  seven  years,  N.  guaranteeing  to  L.  the  clear 
yearly  profit  of  150/.  over  and  above  the  annual 
instalments.  In  consideration  thereof,  L.  agreed 
to  pay  all  surplus  profits  over  and  above  the  ISO/., 
per  annum  to  N.  until  they  should  amount  to  500/., 
and  if  they  amounted  to  more  than  the  latter  sum, 
L.  agreed  to  pay,  besides  the  purchase-money  and 
500/.,  the  then  existing  liabilities  ;  but  if  they  did 
not  amount  to  500/.,  then  N.  was  to  pay  the  liabili- 
ties. And  it  was  agreed  that  N.  should  receive 
the  surplus  profits  till  they  amounted  to  500/.,  and 
that  all  additional  surplus  profits  should  belong  to 
L.: — Held,  in  an  action  for  paper  and  other  neces- 
saries supplied  subsequently  to  the  date  of  this 
agreement,  to  L.'s  order,  for  the  purpose  of  con- 
ducting the  newspaper,  and  which  were  used  for 
it,  that  N.  was  a  partner,  and  was  liable  to  satisfy 
the  demand.  Barry  v.  Newaham,  16  Law  J.,  C. 
P.,  21. 

After  evidence  had  been  given  of  a  partnership 
between  S.  and  A.,  a  printed  circular  issued  by 
S.,  in  the  name  of  the  firm  and  from  the  place  of 
business,  is  evidence  against  A.  Norton  v.  Sey- 
mour, 11  Jur.  312;  16  Law  J.,  C.  P.,  100. 

Where  Thomas  Seymour  and  Sarah  Ayres  car- 
ried on  business  in  the  name  of  "  Seymour  and 
Ayres,"  and  Seymour  signed  a  promissory  note 
"  Thomas  Seymour  and  Sarah  Ayres  :" — Held, 
that  this  was  a  sufficient  signature  in  the  name  of 
the  firm,  and  was  binding  upon  Ayres.  Ib. 

Semble,  per  Maule,  J.,  if  A.  and  B.  carry  on 
business  in  the  name  of  B.  &  Co.,  a  signature  by 
A.  with  the  two  names  of  the  partners  A.  and  B. 
will  be  binding  on  B.  Ib. 

In  an  action  against  A.,  B.,  and  C.,  the  declara- 
tion contained  a  special  count  for  not  accepting 
and  paying  for  machinery  manufactured  by  the 
plaintiff,  and  counts  for  goods  bargained  and  sold, 
and  on  an  account  stated.  It  appeared  in  evi- 
dence, that  the  machinery  in  question  had  been 
ordered  by  A.  and  B.,  as  members  of  a  proposed 
company,  prior  to  the  time  when  C.  joined  the 
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company,  under  a  written  contract,  by  the  terms 
of  which  the  plaintiff  was  to  be  at  liberty  to  draw 
monthly  such  sums  as  he  wished,  not  exceeding 
the  price  of  the  work  done.  Payments  were  ac- 
cordingly made  to  the  plaintiff  from  time  to  time, 
all  of  which  were  subsequent  to  the  time  of  C. 
joining  the  company,  and  several  of  the  cheques 
were  drawn  at  meetings  at  which  he  was  present. 
C.  took  a  very  active  part  in  making  experiments 
with  and  suggesting  alterations  in  the  machinery, 
and  on  one  occasion  promised  payment: — Held, 
that  the  special  count  could  not  be  maintained, 
as  the  fact  of  C.  subsequently  acquiring  an  interest 
in  the  subject-matter  could  not  render  him  liable 
as  a  party  to  the  prior  contract;  and  that  there 
•was  no  ground  for  implying  a  new  contract  after 
he  became  a  member.  Beale  v.  Mouls,  11  Jur. 
845;  16  Law  J.,  Q.  B.,  410. 

Held  also,  that  the  count  for  goods  bargained 
and  sold  was  not  sustained,  as,  if  the  property  in 
the  machinery  passed  by  the  payments  made  on 
account,  it  passed  according  to  the  contract  under 
which  the  payments  were  made,  and  to  which  C. 
was  not  a  party.  Ib. 

A.,  the  proprietor  of  a  newspaper,  agreed  to 
sell  all  the  plant  of  the  office  to  B.  for  15001.,  to 
be  paid,  with  interest,  by  instalments,  running 
over  a  period  of  seven  years;  A.  undertaking  to 
guarantee  to  B.,  during  the  seven  years,  the  clear 
yearly  profit  of  1501.  over  and  above  the  annual 
payments  of  principal  and  interest;  and  B.,  in 
consideration  of  such  guarantie,  agreed  to  pay  all 
such  surplus  profits  to  A.  until  such  surplus  pro- 
fits should  amount  to  5001. ,  if  they  should  amount 
to  that  sum  during  the  seven  years;  and,  that,  if 
such  surplus  profits  should,  during  the  seven 
years,  amount  to  5001.,  then  B.  should  pay — over 
and  above  the  purchase-money  and  interest,  and 
the  500Z. — the  existing  liabilities  of  the  newspaper, 
not  exceeding  2501.: — Held,  that  A.  was  liable, 
as  a  (quasi)  partner,  for  the  price  of  goods  sup- 
plied to  B.'s  order  for  the  use  of  the  newspaper. 
Barry  v.  Nasham,  3  C.  B.  641. 

By  a  deed  of  trust,  W.,  a  horse  contractor  and 
jobber,  assigned,  until  such  time  as  all  histhen  debts 
should  be  paid  off,  all  his  stock  in  trade,  &c.,  to 
certain  trustees,  for  the  benefit  of  creditors,  to  hold 
upon  certain  trusts,  (inter  alia),  that,  so  long  as 
W.  should  observe  the  orders  of  the  trustees,  he 
was  to  be  allowed  to  carry  on  and  conduct  the 
business,  subject  to  the  orders  of  the  trustees; 
that,  if  he  refused  to  comply  with  those  orders, 
the  trustees  might  immediately  determine  such 
permission  ;  that  the  trustees  should  have  power 
to  sell  any  portion  of  the  stock  they  pleased  ;  that 
all  monies  received  in  the  business  were  to  be 
paid  to  the  account  of  the  trustees,  and  all  monies 
paid  by  their  cheques  ;  and  that  W.  was  to  receive 
a  weekly  salary  for  carrying  on  the  business.  The 
creditors  also  agreed  to  advance  a  large  sum  of 
money  for  the  purposes  of  the  business.  This 
sum  was  advanced,  and  the  business  was  carried 
on  for  some  time  under  the  terms  of  the  deed  ;  but 
W.  having  refused  to  comply  with  certain  orders 
of  the  trustees,  the  trustees,  on  the  22d  July, 
1S47,  determined  the  permission  to  W.  to  carry  on 
the  business,  and  W.  thereupon  admitted  in  writ- 
ing that  the  trustees  had  his  leave  to  assume  pos- 
session of  the  stock  in  trade,  &c.  Several  of  the 
horses  used  in  the  business  were  at  that  time  let 
out  on  hire  to  various  persons,  and  the  trustees 
on  that  day  served  notice  upon  each  of  those  per- 
sons that  the  horses  in  their  possession  belonged 
to  them  as  trustees.  On  the  24th  July,  W.  coin- 
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mitted  an  act  of  bankruptcy.  Upon  an  inter- 
pleader issue  to  try  the  title  to  these  horses  as 
between  the  trustees  and  the  assignees — Held, 
upon  these  facts,  first,  that  by  the  deed  no  part- 
nership was  created  between  W.  and  the  trustees. 
Price  v.  Groom,  17  L.  J.,  Exch.,  346. 

Held,  secondly,  that,  by  allowing  W.  to  carry  on 
the  business  in  his  own  name,  the  trustees  were 
not  estopped  from  relying  upon  their  own  title  to 
the  property  under  the  deed  as  against  the  as- 
signees. Ib. 

In  an  action  against  A.  B.  and  C.  D.  upon  a  pro- 
missory note  signed  by  A.  B.,  in  the  names  of 
himself  and  C.  D.,  it  appeared  that  the  business 
in  respect  of  which  the  note  was  given  had  for- 
merly been  carried  on  by  C.  D.,  and  that  C.  D.  had 
admitted  that  she  was  a  partner  : — Held,  that  a 
circular  issued  by  A.  B.,  stating  that  the  business 
would  in  future  be  carried  on  in  the  name  of  B. 
and  D.,  was  admissible  in  evidence,  though  not 
distinctly  brought  home  to  C.  D.  Norton  v.  Sey- 
mour, 3  C.  B.  792. 

Held,  also,  that  a  signature  of  the  note  by  the 
names  and  surnames  of  the  respective  parties,  was 
a  sufficient  signature  to  charge  the  partnership.  Ib. 

Quaere,  whether,  in  the  absence  of  a  special  au- 
thority, one  partner  can  bind  another  by  a  signa- 
ture other  than  that  of  the  usual  style  of  the  firm. 
Ib. 

Authority  of  Partner.} — One  of  a  firm  of  attor- 
nies  has  no  general  authority  to  bind  the  firm  by  a 
gurantie  given  to  pay  debt  and  costs,  in  considera- 
tion of  plaintiff  discharging  his  debtor  out  of  cus- 
tody. Hasleham  v.  Young,  Dav.  &  M.  700 ;  5  Q. 
B.833. 

One  partner  has  no  authority  to  enter  an  appear- 
ance for  another;  and  when  that  has  been  done, 
the  Court  will  set  aside  the  proceedings.  Ham- 
bridge  v.  De  la  Cruet,  10  Jur.  1096— C.  P. 

Where  one  member  of  a  firm,  with  the  concur- 
rence of  the  others,  had  employed  defendant  to 
sell  some  of  the  partnership  property,  in  an  action 
by  the  firm  against  defendant  for  the  proceeds,  de- 
fendant was  not  allowed  to  set  off  a  debt  due  from 
the  partner  who  employed  him  to  sell,  although, 
at  the  time  he  was  employed,  defendant  believed 
such  partner  was  the  exclusive  owner  of  the  pro- 
perty, and  had  no  notice  of  the  interest  of  the 
other  partners,  unless  the  other  partners  had  con- 
sented to  their  co-partner  so  appearing  to  defend- 
ant as  sole  owner,  or  had  otherwise  been  guilty  ot 
somedefaulton  their  part.  Gordon-?.  Ellis,  15  Law 
J.,  N.  S.,  C.  P.,  178  ;  10  Jur.  359. 

In  an  action  by  A.,  B.,  and  C.,  against  D.,  upon 
a  money  demand,  D.  pleaded  that  the  plaintiffs 
carried  on  business  in  partnership  ;  that  the  plain- 
tiff A.,  with  the  privity  and  concurrence  of  the 
plaintiffs,  B.  and  C.,  requested  A.  to  sell  certain 
property  belonging  to  D.,  B.,  and  C.,  as  co-part- 
ners, which  D.  thereupon  agreed  to  do;  that,  at 
the  time  A.  requested  D.  to  sell,  and  also  at  the 
time  of  the  sale,  and  of  the  making  the  loans  and 
advances  by  D.  to  A.,  thereinafter  mentioned,  D. 
believed  A.  to  be  the  sole  owner  of  the  property, 
and  that  he  had  full  authority  to  dispose  of  it  for 
his  sole  use  and  benefit,  D.  having  no  knowledge 
that  B.  and  C.  had  any  interest  in  it;  that,  after 
D.  had  been  so  retained  and  employed  to  sell  the 
property,  and  before  it  was  sold,  and  before  he 
had  any  notice  or  knowledge  that  A.  was  not 
solely  possessed  of,  and  interested  in,  the  pro- 
perty, D.;  at  the  request  of  A.,  lent  divers  sums  of 
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money  to  A.;  that,  before  D.  lent  the  said  money  t 
A.,  it  was  agreed  between  them,  that  D.  shouh 
retain,  deduct,  and  reimburse  himself,  the  ful 
amount  out  of  the  proceeds  of  the  property  ;  tha 
D.  was  induced  to  lend,  and  did  lend,  the  saic 
money  to  A.,  upon  the  faith  and  in  consideratior 
of  such  agreement ;  and  that  D.  did  sell  and  dis 
pose  of  the  said  property  for  A.,  the  other  plain 
tiffs  suffering  and  permitting  A.  to  deal  therewitl 
as  his  own  sole  property,  without  objection  o 
interference;  and  the  plea  then  justified  retaining 
the  money  to  reimburse  D.  for  such  advances  unde 
the  said  agreement.  To  this  plea  the  plaintiffs 
replied,  that  B.  and  C.  did  not  suffer  or  permit  A 
to  deal  with  the  said  property  as  his  own  sole 
property.  A  verdict  being  found  for  the  plaintiffs 
— Held,  on  motion  to  arrest  the  judgment,  tha 
enough  of  the  plea  remained  unanswered,  to  con- 
stitute a  sufficient  bar  to  the  plaintiffs'  right  to  re- 
cover ;  that  the  replication  traversed  an  immaterial 
allegation  ;  but  that  the  proper  course  was  not  to 
arrest  the  judgment,  but  to  award  a  repleader. 
Id.,  7  Man.  &  G.  607. 

One  partner  cannot  authorize  an  attorney  to 
enter  an  appearance  and  sutfmit  to  judgment  for  a 
co-partner.  Hanibridge  v.  De  La  Crowe,  4  Dowl. 
&L.  466;  16  Law  J.,  C.  P.,  85. 

The  co-partner  having  been  taken  in  execution 
upon  the  judgment,  and  never  having  been  served 
with  a  summons  or  been  cognizant  of  the  action, 
the  Court  set  aside  the  appearance  and  other  pro- 
ceedings with  costs.  Ib. 

In  an  action  for  money  had  and  received  by 
several  plaintiffs,  the  defendants  pleaded,  that,  be- 
fore receiving  the  money,  the  plaintiffs  were  in 
partnership,  and  that  G.,  one  of  the  partners,  with 
the  privity  of  the  others,  employed  the  defendants 
as  auctioneers  to  put  up  to  sale  certain  partner- 
ship property  of  the  plaintiffs,  which  the  defend- 
ants agreed  to  do;  that  at  the  time  of  such  em- 
ployment and  sale  the  defendants  believed  G.  to 
Le  the  sole  owner  of  the  said  property,  and  that 
they  had  no  notice  that  the  other  plaintiffs  had 
any  interest  therein  ;  that  the  defendants  sold  the 
goods  for  the  sums  of  money  in  the  declaration 
mentioned  ;  and  that  after  such  employment  G.  be- 
came indebted  to  the  defendants  for  work  and 
labour  &c.,  which  debt  was  alleged  by  way  of  set- 
off: — Held,  on  demurrer,  that  the  plea  was  bad, 
as  there  was  nothing  to  show  that  the  partner  ap- 
peared as  the  sole  owner  with  the  consent  or  by  the 
default  of  the  other  partners  ;  it  was,  therefore, 
only  an  attempt  to  set  off  a  debt  due  from  one  part- 
ner against  a  debt  due  to  air.  Gordon  v  Ellis 
3  Dowl.  &L.  803;  2  C.  B.  821. 

The  simple  fact  of  A.  being  an  adventurer  in  a 
mining  company,  in  which  B.  is  a  co-adventurer 
and  manager,  does  not  of  itself  give  B.  an  autho- 
rity to  pledge  A.'s  credit  for  money  lent  for  the 
purposes  of  the  mine.  Ricketts  v.  Barnett.  11  Jur 
1062— C.  P. 

But  in  an  action  brought  against  A.  for  money 
lent  to  B.  for  the  purposes  of  the  mine,  all  the 
facts  should  be  left  to  the  jury,  for  them  to  de- 
termine, whether,  from  the  nature  of  the  concern, 
and  what  is  necessary  for  its  ordinary  manage- 
ment, and  the  other  circumstances  of  the  case, 
there  was  any  implied  authority  given  by  A.  to  B. 
to  pledge  his  credit  for  such  purpose.  Ib. 

One  partner  has  no  impfied  authority  to  consent 
o  an  order  for  a  judgment  in  an  action  against  him- 
f  and  h is  copartner.  Hambridge  v.  De  la  Croute. 
a  t.  B.  /42. 


A.,  one  of  many  co-adventurers  in  a  mine,  as- 
sumed the  entire  management  of  it,  and,  without 
the  direction  of  his  co-adventurers,  opened  an  ac- 
count with  bankers  in  the  name  of  the  adventurers, 
and  overdrew  that  account  to  a  considerable 
amount.  In  assumpsit,  by  the  bankers  against  B. 
and  F.,  two  of  A.'s  co-adventurers  in  the  mine,  for 
the  balance  of  their  account: — Held,  that  there 
was  no  implied  authority  to  one  adventurer  from 
his  co-adventurers  in  a  mine  to  pledge  their  credit 
for  money  borrowed  by  him  for  the  purposes  of  the 
mine.  Ricketts  v.  Bennett,  4  C.  B.  686;  17  L.  J.. 
C.  P.,  17. 

Indorsee  against  three  defendants,  as  acceptors 
of  a  bill  of  exchange  drawn  on  "  E.  M.  and  others, 
trustees  of  Clarence  Temperance  Hall,  Liverpool," 
and  accepted  thus  : — "  Acccepted,  E.  M."  The 
three  defendants,  with  E.  M.  and  another,  were  the 
five  trustees  of  *a  body  of  persons  associated 
together  for  the  purpose  of  building  the  Tempe- 
rance Hall.  E.  M.  had  authority  from  all  the  trus- 
tees to  accept  the  bill  on  their  behalf: — Held,  that 
the  defendants  were  bound  by  their  acceptance, 
though  it  did  not  show  on  the  face  of  it  that  E.  M. 
intended  to  accept,  not  individually,  but  for  him- 
self and  four  others.  Jenkins  v.  Morris,  16  M  & 
W.  877. 

One  of  two  partners  procured  the  discount  of  a 
promissory  note  of  the  firm  on  an  agreement  for  a 
mortgage  of  shares  belonging  to  the  firm  in  certain 
ships  and  their  freight,  and  of  the  policies  of  insu- 
rance effected  by  the  firm  on  the  shares.  A  mort- 
gage-deed was  prepared,  purporting  to  be  made 
ay  both  partners,  but  was  only  executed  by  the 
one.  At  the  time  of  the  execution  of  the  deed  one 
of  the  ships  was  lost,  but  this  fact  was  then  not 
snown  to  the  parties  : — Held,  that  the  security  was 
winding  on  the  firm,  notwithstanding  the  execu- 
;ion  of  the  deed  by  one  partner  only,  and  passed 
the  insurance  money,  although  the  deed  was  not 
registered  according  to  the  shipping  acts.  Bosan- 
quet,  Ex  parte,  1  De  Gex,  432. 

Liability  of.] — A.  and  B.,  having  for  many  years 
>een  partners  in  business  as  solicitors,  dissolved 
.heir  partnership  in  1834,  and  the  business  con- 
inued  to  be  carried  on  by  A.  alone,  until  1841, 
tvhen  he  became  bankrupt,  and  it  was  then  disco- 
vered that  a  sum  of  money  which  had  been  paid 
>y  a  client  into  the  joint  account  of  the  firm  at  their 
jankers'  in  1829,  for  the  purpose  of  investment, 
and  which  A.  had  shortly  afterwards  represented 
:o  have  been  invested  accordingly,  and  on  which 
le  had  regularly  paid  interest  on  that  footing, 
iad,  instead  of  being  invested,  been  appropriated 
by  him  to  his  own  use.  Upon  a  bill  filed  by  the 
client  against  B.  to  make  him  liable  for  the 
money — Held,  that,  even  assuming  the  defendant 
;o  have  been  (as  he  alleged  he  was)  personally 
gnorant  of  the  whole  transaction,  and  to  have  de- 
ived  no  benefit  from  the  fraud,  still  he  was  bound 
>y  the  representation  of  his  partner;  such  repre- 
entation  relating  to  a  matter  within  the  limits 'of 
he  partnership  business,  and  amounting  therefore 
o  a  guarantie  by  the  firm  to  the  parties  concerned, 
hat  they  should  be  placed  in  the  same  situation  as 
f  the  fact  represented  were  true.  Blair  v.  Brom- 
ey,  2  Ph.  354 ;  11  Jur.  617;  16  L.  J.,  Chanc.,  495. 

A.  authorized  the  sale  of  his  share  in  a  brewery 
o  B.,  his  surviving  partner,  whom  he  appointed 
ne  of  his  executors.  B.  conceiving  he  had  duly 
ecome  the  purchaser,  carried  on  the  business 
ntil  his  death,  and  it  was  subsequently  carried 
n  by  C.,  his  executor.  Afterwards,  upon  a  bill 
iled,  the  sale  was  set  aside,  and  the  estate  of  A. 
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became  entitled  to  share  in  the  profits  made  sub- 
sequent to  A.'s  death.  C.  afterwards  became  bank- 
rupt, having  the  whole  trade  property  in  his  pos- 
session : —  Held,  first,  that  the  trade  creditors, 
during  the  time  the  business  was  carried  on  by 
C.,  had  no  lien  for  their  debts  on  A.'s  share. 
Slacken  v.  Dawson,  9  Bea.  239.  Affirmed  by  L.  C. 
Feb.  8,  1848. 

And,  secondly,  that  the  property  was  not  within 
the  order  and  disposition  of  the  bankrupt.  Ib. 

Premises  were  demised  to  A.  and  B.,  who  were 
co-partners,  upon  which  they  carried  on  their 
partnership  business.  A.  died  during  the  lease, 
and  after  his  death  his  executors  carried  on  the 
business  in  co-partnership  with  B.,  on  the  premi- 
ses : — Held,  nevertheless,  that  the  covenants  in 
the  lease,  which  were  joint  only,  were  not  to  be 
considered  as  several  as  well  as  joint,  so  as  to 
make  A.'s  estate  liable  for  breaches  of  the  cove- 
nants which  occurred  after  his  death.  Clarke  v. 
Bickers,  14  Sim.  639. 

Effect  in  equity  of  an  execution  against  the 
share  of  one  of  two  partners  in  the  partnership 
stock.  Habershon  v.  Blurton,  1  De  G.  &  S.  121; 
11  Jur.  1G1. 

A  partner  having  removed  the  books  of  the  part- 
nership business,  on  a  motion  in  the  cause  made 
by  his  co-partners,  was  restrained  from  hindering 
them  from  having  access  to  them,  and  from  placing, 
depositing,  or  keeping  the  same  in  any  other  place 
than  the  place  of  business.  Greatrex  v.  Greatrex, 
11  Jur.  1052.— V.  C.  B. 

Liability  of  Retiring  Partner.]  —  A.,  B.,  C.,  and 
D.,  who  carried  on  business  under  the  firm  of 
G.,  P.,  &  Co.,  in  1840  opened  an  account  with  a 
banking  company,  established  under  the  7  Geo.  4, 
c.  46,  1  &  2  Viet.  c.  96,  and  5  &  6  Viet.  c.  85.  In 
1842,  A.  retired  from  the  firm,  but  this  fact  was 
not  advertised  in  the  London  Gazette,  nor  was  any 
alteration  made  in  the  pass-book  : — Held,  that  the 
mere  fact  of  D.,  one  of  the  firm  of  G.,  P.,  &  Co., 
being  also  a  director  of  the  banking  company,  but 
having,  as  such,  no  share  in  the  management  of 
or  interference  in  the  banking  accounts,  did  not 
amount  to  notice  actual  or  constructive  to  the  bank 
of  the  dissolution,  so  as  to  discharge  A.  in  respect 
of  a  debt  subsequently  accruing,  a  banking  com- 
pany so  established  differing  in  this  respect  from 
an  ordinary  trading  partnership.  Powles  v.  Page, 
3C.  B.,  16. 

Where,  on  dissolution  of  a  partnership,  two  of 
the  partners  agree,  in  consideration  of  a  sum  of 
money  secured  by  the  bond  of  a  third  partner,  to 
pay  all  the  debts,  and  to  release  him  from  all 
liability  as  to  the  joint  concern,  the  third  partner 
becomes,  as  between  the  other  two  partners  and 
himself,  a  surety  only  in  respect  of  those  debts. 
Rodgers  v.  Maw,  4  Dowl.  &  L.  66  ;  15  M.  &  W. 
444  ;  16  Law  J.,  Exch.,  137. 

Plaintiffs  and  defendant  having  dissolved  part- 
nership, the  former  agreed  to  take  all  the  debts 
on  themselves,  and  release  defendant  therefrom, 
the  latter  giving  them  a  bond  for  a  sum  of  money 
payable  by  instalments.  The  plaintiffs  having 
failed  to  pay  the  debts,  defendant  was  sued  by  a 
creditor,  and  the  sheriff,  having  taken  his  goods  in 
execution,  paid  the  debt  out  of  the  proceeds. 
Semble,  that,  in  an  action  by  the  plaintiffs  on  the 
bond,  defendant  was  entitled  to  set  off  as  money 
paid  the  amount  so  paid  by  the  sheriff.  Jb. 

G.  was  a  shareholder  and  director  of  ajoint- 
Btock  bank,  and  attended  the  weekly  meetings  of 
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the  board,  but  his  being  a  director  gave  him  no 
management  or  interference  in  the  banking  ac- 
counts, which,  together  with  the  business  of  the 
bank,  were  managed  by  the  manager.  G.  was 
also  a  member  of  a  co-partnership,  which  had 
opened  an  account  with  the  bank,  and  of  which 
defendant  was  also  at  that  time  a  member.  De- 
fendant having  afterwards  retired  from  the  co- 
partnership, and  having  given  no  notice  to  the 
bank  of  his  retirement,  and  the  co-partnership 
having  become  indebted  to  the  bank — Held,  that 
defendant  was  liable  to  the  bank  for  the  debts  of 
the  co-partnership,  and  that  G.'s  knowledge  of 
defendant's  retirement  was  not  an  actual  or  con- 
constructive  notice  of  that  fact  to  the  bank. 
Powles  v.  Page,  15  Law  J.,  N.  S.,  C.  P.,  217; 
10  Jur.  526. 

Interference  of  Equity  in  regard  to  Partnership 
Property,  generally.] — Partners  may  make  con- 
stant variations  in  the  terms  of  their  partnership 
agreement,  which  may  be  evidenced  not  only  by 
writing,  but  by  their  conduct.  England  v.  Cur- 
ling, 8  Beav.  129. 

There  are,  necessarily,  things  to  be  done  pre- 
paratory to  the  commencement  of  a  partnership, 
and  matters  necessary  to  be  done  after  its  ter- 
mination, for  the  purpose  of  winding  it  up.  These 
are  not  to  be  excluded  in  the  consideration  of  the 
partnership  dealings  and  transactions.  Cruik- 
shank  v.  M'  Vicar,  8  Beav.  106. 

A  defendant  to  a  suit  for  winding  up  a  partner- 
ship, has  a  right  to  insist  that  the  suit  shall  be  so 
constituted,  as  that  the  decree  may  be  binding  on 
all  parties  to  the  partnership  contract;  and,  there- 
fore, a  bill  by  one  against  another  of  five  partners 
in  a  joint  speculation,  for  an  account  and  pay- 
ment of  the  defendant's  contributory  share  of  an 
alleged  loss  on  the  winding  up  of  a  concern,  was 
held  to  be  defective  as  to  parties,  although  it  was 
alleged  and  proved,  that  the  plaintiff  had,  as 
managing  partner,  made  all  the  advances  himself, 
and  that  he  had  settled  with,  and  relieved  the 
other  co-partners  ;  and  it  was  held  that  an  under- 
taking by  the  plaintiff  to  bear  any  liability,  which, 
on  taking  the  accounts,  might  appear  to  subsist 
against  the  absent  partners,  in  favour  of  the  de- 
fendant, would  not  cure  the  defect.  Hills  v.Nash, 
1  Phil.  594;  15  Law  J.,  N.  S.,  107. 

Mutual  Rights  of  Partners.]  —  After  a  dissolu- 
tion of  partnership  by  death  or  otherwise,  the  sur- 
viving or  continuing  partners  of  the  firm  are  (in  a 
suit  against  them  by  persons  claiming  to  be  credi- 
tors of  the  partnership)  entitled  to  the  protection 
of  the  Statutes  of  Limitation,  although,  as  between 
themselves  and  retired  partners,  or  the  estates  of 
deceased  partners,  the  partnership  accounts  are 
unsettled  ;  and  the  retired  partners,  or  the  execu- 
tors of  a  deceased  partner,  are,  in  such  a  suit 
against  them,  entitled  to  the  like  protection.  Way 
v.  Bassett,  5  Hare,  68  ;  15  Law  J.,  N.  S.,  Chan.,  1. 

A  creditor  of  a  partnership,  against  whose  debt 
the  estate  of  a  deceased  partner  is,  in  a  suit 
directly  instituted  against  the  estate,  entitled  to 
the  protection  of  the  Statute  of  Limitations,  can- 
not (on  a  bill  against  the  surviving  partners  and 
the  representatives  of  the  estate  of  the  deceased 
partner,  alleging  that  the  surviving  partners  are 
indebted  to  the  deceased  partner),  recover  his  debt 
against  the  separate  estate  of  such  deceased  part- 
ner, on  the  ground  of  the  equity  of  the  partners 
amongst  themselves  to  enforce  an  adjustment  of 
the  partnership  transactions;  for  the  creditor  can, 
at  the  utmost,  only  stand  in  the  place  of  the  sur- 
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viving  partners,  as  against  the  estate  of  the  de- 
ceased partner;  and,  in  such  a  case,  the  surviving 
partners  have  no  claim  on  the  estate  of  the  de- 
ceased. Way  v.  Bassett,  5  Hare,  55 ;  15  Law  J., 
N.  S.,  1. 

Acts  done  by  one  of  the  surviving  partners,  who 
was  executor  of  the  deceased  partner,  and  which 
the  surviving  partners  were,  in  that  character, 
bound  to  do,  cannot  prima  facie  be  considered  to 
have  been  done  in  the  character  of  executor.  Ib. 

A.  and  B.  filed  their  bill,  alleging  a  right  to  a 
trade  mark  in  the  word  "Ethiopian"  upon  black 
cotton  stockings,  acquired  by  A.  and  a  former 
partner,  deceased,  praying  an  injunction  and  ac- 
count of  profits.  Defendants  denied  plaintiffs' 
right  to  the  mark  as  a  trade  mark,  stating  that 
other  parties  used  the  word  prior  to  A.  and  his 
partner,  but  admitted  that  they  (defendants)  had 
copied  the  mark  from  plaintiffs'  stockings,  and  de- 
nied any  fraudulent  intent  in  so  doing.  The  evi- 
dence as  to  plaintiffs'  right  to  the  mark  as  a 
trade  mark  was  very  unsatisfactory;  but  held,  re- 
fusing a  motion  to  dissolve  an  injunction,  that  de- 
fendants, having  made  so  complete  a  copy  of 
plaintiffs'  mark,  the  difference  being  only  nominal, 
must  be  taken  to  have  done  so  with  an  intent  to 
gain  an  advantage  to  which  they  were  not  entitled  : 
—  Held,  also,  that,  although  the  personal  repre- 
sentative of  A.'s  deceased  partner  might  have  a 
right  to  participate  in  the  property  (if  any)  of  the 
mark,  A.  had  such  an  interest  as  to  entitle  him  to 
file  this  bill.  Hine  v.  Lart ;  10  Jur.  106 — V.  C.  E. 

Dissolution]  — Decree  for  a  dissolution  of  part- 
nership on  the  ground  of  insanity,  as  from  the  date 
of  the  decree.  Sander  v.  Sander,  2  Coll.  276. 

Where  partners  agreed  that  their  partnership 
should  be  dissolved  on  notice  being  given — Held, 
that  the  notice  was  good,  though  the  partner  on 
whom  it  was  served,  was  lunatic  at  the  time. 
Robertson  v.  Lockie,  10  Jur.  533. 

The  defendant,  who  had  dealings  with  A.  and 
B.,  as  partners,  afterwards  made  a  contract  with 
A.  in  B.'s  presence,  and  received  letters  with 
reference  to  such  contract  bearing  the  signature 
of  the  firm.  In  an  action  by  B.,  A.,  who  was 
called  as  a  witness,  stated  that  he  had  ceased  to 
be  a  partner  prior  to  the  date  of  the  contract,  and 
that  he  made  it  as  agent  for  B.:— Held,  that  the 
jury  were  warranted  in  finding  that  the  contract 
was  with  B.  alone,  although  there  was  no  precise 
evidence  of  the  dissolution  of  the  partnership  be- 
tween A.  and  B.  Cox  v.  Hubbard,  4  C.  B.  317. 

The  plaintiff  and  the  defendant  carried  on  busi- 


s  as  partners  on  the  plaintiff's  premises;  the 
duration  and  terms  of  the  partnership  were  not 
definitely  settled.  On  the  26th  of  December,  the 
plaintiff  served  the  defendant  with  a  notice  of  dis- 
solution. On  the  2d  of  January,  the  defendant 
broke  and  entered  the  shop,  &c.  of  the  plaintiff 
where  the  partnership  concerns  were  carried  on 
i  the  books  kept,  for  which  entry  the  plaintiff 
declared  in  trespass,  and  the  defendant  pleaded 
not  possessed:— Held,  that  the  plaintiff  was  en- 
led  to  recover.  Benham  v.  Gray,  17  L.  J. 
^.  1  .j  oU. 

A  partnership  at  will  exists  between  A.  and  B 
the  business  being  carried  on  on  the  premises  of 
A.    Hi    b  partnership  is  put  an  end  to  by  a  notice 
Molution,  and  A.  can  maintain  trespass  for  a 
sequent  entry  by  B.  on  that  part  of  his   pre- 
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The  answer  in  Chancery  of  one  who  has  been  a 
partner  in  a  firm,  but  who  had  retired  from  the 
firm  and  ceased  to  have  any  interest  in  it  before 
the  commencement  of  that  suit,  is  not  admissible 
in  evidence  against  the  continuing  partners  of  the 
firm,  although  it  relates  to  transactions  which 
occurred  with  the  firm  at  the  time  when  the  retired 
partner  was  a  member  of  it.  Parker  v.  Morrell, 
2  C.  &  K.  599— Cressvvell. 

By  articles  of  partnership  between  A.  and  B., 
the  partnership  was  to  be  dissolved  on  either 
party  giving  the  other  six  months'  notice.  A. 
gave  the  required  notice:  —  Held,  that  it  was 
effectual,  notwithstanding  B.  was  insane  when  it 
was  given.  Robertson  v.  Lockie,  15  Sim.  285. 

Articles"*of  partnership  between  two  partners,  as 
brewers,  maltsters,  &c.,  covenanting  with  each 
other  that  they  and  their  respective  executors  and 
administrators  would  continue  partners  for  twenty- 
one  years,  determinable  upon  the  death  of  both 
partners,  unless  their  respective  representatives 
should  agree  to  continue  the  business  for  the  resi- 
due of  the  term  ;  and  empowering  either  partner 
to  sell  his  share  in  the  partnership  property,  (offer- 
ing it  first  to  the  other  partner),  so  that  the  pur- 
chaser should  not  be  entitled  to  the  possession  of 
the  partnership  property,  until  the  expiration  of 
the  partnership,  without  the  consent  of  the  other 
partner;  empowering,  also,  each  partner,  either 
in  his  lifetime  or  under  his  will,  to  introduce  one  or 
more  relations,  being  sons,  brothers,  or  nephews, 
into  the  partnership,  to  take  all  or  a  portion  of  his 
share,  during  the  continuance  of  the  partnership  ; 
and  providing,  that,  in  case  of  the  death  of  either 
or  both  partners  during  the  term,  after  having  in- 
troduced such  relation,  the  person  so  introduced 
should  be  considered  as  the  original  partner;  pro- 
viding, also,  that,  in  case  of  the  death  of  either 
partner  during  the  term,  without  having  introduced 
such  relation,  the  business  should  be  carried  on 
by  the  surviving  partner,  and  the  executors,  ad- 
ministrators, or  trustees  of  the  deceased  partner, 
but  making  no  provision  for  the  case  (which  hap- 
pened) of  the  death  of  one  partner  during  the  term, 
and  his  executors  or  administrators  refusing  to  be 
concerned  in  the  business  with  the  surviving  part- 
and  calling  for  an  immediate  dissolution,  and 
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a  sale  and  distribution  of  the  partnership  property, 
the  surviving  partner  not  consenting  to  such  dis- 
solution or  sale  :  —  Held,  in  a  suit  by  the  executors 
of  the  deceased  partner  against  the  survivor  for  a 
dissolution,  that  the  provisions  in  the  articles  for 
the  continuance  of  the  partnership  during  the 
term  of  twenty-one  years,  could  not  be  enforced 
in  equity  by  way  of  specific  performance  of  the 
partnership  contract  against  the  representatives  of 
a  deceased  partner,  either  by  way  of  relief  in  a 
suit  in  which  such  surviving  partner  was  plaintiff, 
or  by  way  of  protection  in  a  suit  in  which  he  was 
defendant;  and,  inasmuch  as  the  articles  could 
not  be  so  enforced,  the  plaintiffs,  the  executors  of 
the  deceased  partner,  repudiating  the  partnership, 
were  entitled  to  a  decree  for  a  dissolution  ;  but 
that  such  relief  would  be  given  to  them  in  equity, 
subject  to  any  legal  right  which  the  surviving  part- 
ner had,  to  recover  damages  against  the  executors 
of  the  deceased  partner  for  a  breach  of  the  cove- 
nants contained  in  the  articles;  and  that  the 
amount  of  any  damages  which  might  be  recovered 
in  such  an  action  must  be  added  to  the  credit  side 
of  the  account  of  the  surviving  partner,  to  betaken 
under  the  decree.  Downs  v.  Collins,  6  Hare,  418. 
Rights,  $-c.,  arising  out  of  Dissolution.]  —Came- 
ron &  Co.,  merchants  in  the  West  Indies,  opened 
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an  account  with  the   plaintiffs,  merchants  in  Lon 
don.     The  course  of  business  was,  that  the  plain 
tiffs   sent  Cameron  &  Co.  half-yearly  accounts  o 
the   dealings   between  them,  which,  after  investi 
gation,  were  approved  as  correct  by  the  latter,  am 
the  balance  was  carried  to  the  next  half-yearly  jjc 
count.     In   February,   1841,  Cameron   &  Co.  dis 
solved  partnership,  and  two  of  the   partners,  o 
whom  D.  C.  Cameron  was  one,  agreed  to  indemnify 
the  other  partners,  who  retired,  against  all  liabili 
ties  of  the   firm,   in   respect  of  certain  shipment 
made  by  the  plaintiffs;  and  it  was  agreed  that  D 
C.  Cameron  was   to  have  the  winding-up   of  th 
concern,  closing  of  the   books,  and   collection  o 
the  debts  ;  and  he  was  authorized  to  receive  am 
pay  the   debts  of  the   firm.     After  the  dissolution 
of  the  partnership,  and  death  of  one  of  the  retir 
ing  partners,  the  plaintiffs,  in  the  usual  course  o 
business,  furnished  accounts  to  Cameron  &  Co.  o 
the    dealings  between   them  up   to  the  time  the 
plaintiffs  had  notice  of  the  dissolution  ;  which  ac- 
counts, D.  C.  Cameron,  as  representing  the  firm  o 
Cameron  &  Co.,  certified  to  be  correct: — Held- 
that,   under  the   circumstances,   the   accounts   so 
certified  were  binding  on  the  executors  of  the  de- 
ceased  partner   as    stated   and   settled   accounts 
Luckie  v.  Forsyth,  3  J.  &  L.  388. 

Semble,  an  authority  to  a  member  of  a  dissolved 
partnership  to  wind  up  the  concern,  close  the 
books,  and  collect  the  debts,  authorizes  the  party 
to  state  and  settle  an  account.  Ib. 

A  trader,  by  his  will,  appointed  his  partner  and 
other  parties  executors,  and  authorized  his  partner 
to  purchase  his  share  of  the  trade,  premises,  and 
stock  ;  and  if  he  declined  to  do  so,  the  trade  was 
to  be  carried  on  for  the  benefit  of  the  testator's 
wife  and  family.  A  valuation  was  made,  and  the 
surviving  partner  took  possession  of  the  whole 
partnership  property  under  circumstances  which 
induced  the  Court  to  set  aside  the  sale  as  invalid. 
The  surviving  partner,  and  subsequently  his  son 
and  legatee,  carried  on  the  business  for  several 
years,  and  the  son  ultimately  became  bankrupt. 
The  partnership  property  was  then  sold,  and  the 
proceeds  paid  into  court: — Held,  that  the  repre- 
sentatives of  the  deceased  partner  were  entitled 
to  one  moiety  of  the  fund  in  court,  and  also  to  a 
lien  on  the  other  moiety  for  sums  which  were 
found  by  the  Master  to  be  due  to  them  from  the 
estate  of  William,  and  that  their  claim  ought  to 
be  satisfied  in  preference  to  the  debts  of  the  credi- 
tors of  the  bankrupt,  the  case  not  being  affected 
by  the  question,  whether  any  of  the  partnership 
stock  was  or  was  not  in  the  order  or  disposition  of 
the  bankrupt.  Slacken  v.  Dawson,  17  L.  J.,Chanc., 
282— C. 

Contribution  between  Partners.]  —  Bill  for  con- 
tribution by  one  of  several  partners  against  some 
of  the  other  partners,  stating  that  the  partnership 
was  wound  up,  and  its  debts  paid,  and  that  it  only 
existed  for  the  purposes  of  contribution  ;  stating 
the  number  of  shares  which  each  of  the  partners 
had  in  the  concern,  and  the  sums  subscribed  by 
most  of  them,  thereby  showing  that  two  of  the 
defendants,  and  several  of  the  absent  parties,  had 
paid  up  much  more  than  the  price  of  their  shares  ; 
alleging  that  all  the  absent  parties  had  either  died 
insolvent  (and  that  plaintiff  was  unable  to  procure 
administration  to  them),  or  were  now  wholly  in- 
solvent and  out  of  the  jurisdiction,  (not  praying 
process  against  them);  and  stating  a  payment 
which  plaintiff,  as  a  partner,  had  been  compelled 
to  pay,  and  which  was  much  mpre  in  proportion 
than  what  the  defendants  had  paid ;  stating  also, 


that  the  defendants  were  the  only  persons  who 
were  at  all  capable  of  contributing  towards  pay- 
ment to  plaintiff  of  such  excess;  praying  for  such 
contribution,  but  not  praying  any  partnership  ac- 
count. Demurrer  for  want  of  equity  and  want  of 
parties  overruled.  Jones  v.  Morgan,  10  Jur.  238 
—V.  C.  E. 

Partnership  Debt.]  —  Payment  of  interest  upon 
a  partnership  debt  by  the  surviving  partners  held 
not  to  have  the  effect  of  keeping  alive  the  debt  as 
against  the  real  and  personal  estate  of  a  deceased 
partner.  Way  v.  Sassett,  10  Jur.  89— V.  C.  W. 

And  where  the  debt  was  secured  by  a  promis- 
sory note,  in  the  form  "  I  promise  to  pay,  three 
months  after  sight,  D.  W.,  or  order,  400/.,  with 
interest,"  &c.: — Held,  that  presentment  of  the 
note  for  payment  of  the  interest  was  "  a  sight," 
and  that  the  statute  began  to  run  from  such  pre- 
sentment. Ib. 

PARTY  WALLS— See  BUILDING  ACT. 

PATENT. 

Letters-Patent.]  —  In  case  for  the  infringement 
of  a  patent  granted  to  B.,  of  which  plaintiff  was 
assignee,  defendant  pleaded,  first,  that,  before  the 
granting  of  the  letters-patent,  one  D.  had  invented 
a  new  and  improved  method,  which  was  the  sub- 
ject of  the  letters-patent,  and  that  he  and  one  N., 
before  and  at  the  time  of  granting  the  same,  had 
knowledge  of  and  practised  this  invention  in 
France;  that  D.  and  N.  were  aliens  born  out  of 
the  allegiance  of  the  queen,  and  were  at  the  time 
resident  and  domiciled  in  France  ;  that  they  re- 
tained and  employed  B.  as  their  agent  to  procure 
the  letters-patent  to  be  granted  to  him  in  his  own 
name,  but  upon  trust  for  their  use  and  benefit,  and 
not  for  himself,  and  that  he  accepted  such  retainer  ; 
that,  to  enable  him  to  obtain  such  letters,  they 
communicated  to  him  the  nature  and  particulars 
of  the  said  invention,  and  that  he  thereupon  intro- 
duced a  knowledge  of  the  invention  into  the 
United  Kingdom,  and  was  the  first  person  who 
brought  it  there;  and  that  B.  was  no  otherwise 
than  as  aforesaid  the  true  and  first  inventor  of  the 
said  invention  in  the  said  declaration  mentioned  ; 
that  B.,  being  a  subject  of  the  queen,  under  such 
retainer  obtained  the  letters-patent  to  be  granted 
for  the  said  D.  and  N.,  so  being  aliens  resident 
and  domiciled  as  aforesaid,  and  not  for  the  use 
and  benefit  of  himself,  and,  until  the  making  of 
the  said  assignment,  held  the  letters-patent  for 
their  benefit;  wherefore  the  letters-patent  were 
void: — Held,  that  such  plea  was  bad  in  substance. 
Beard  v.  Egerton,  15  Law  J.,  N.  S.,  C.  P.,  270; 
10  Jur.  643. 

The  second  plea,  after  making  the  same  intro- 
ductory statements  as  in  the  first,  alleged,  that, 
jefore  the  granting  of  the  letters-patent,  D.  and 
V.,  by  an  agreement  made  in  France  between  the 
Secretary  of  State  of  the  Home  Department  of  the 
ting  of  the  French  and  themselves,  for  the  con- 
sideration therein  mentioned,  assigned  to  such 
secretary,  on  behalf  of  the  government,  amongst 
other  things,  the  invention  described  in  the  letters- 
latent;  and  that,  by  virtue  of  such  agreement,  and 
iccording  to  the  laws  of  France,  the  said  invention 
>ecame  the  property  of  the  King  of  the  French,  by 
right  of  his  crown,  who  became  entitled,  by  the 
aws  of  his  kingdom,  to  vend  and  publish  the  said 
nvention,  as  well  in  the  kingdom  of  France  as  in 
he  United  Kingdom  of  Great  l!rit;iin  and  Ireland, 
and  in  any  other  country  or  place  where  he  should 
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think  proper,  without  any  license  from  D.  and  N.; 
and  that  the  letters-patent  were,  therefore,  void  : 
— Held,  that  such  plea  was  bad  in  substance.  Ib. 

The  third  plea  alleged  that  the  King  of  the 
French  did  openly  publish  and  make  known  the 
said  invention  to  the  people  of  France,  for  the  use 
and  benefit  of  that  nation  and  of  all  other  nations 
and  people  in  the  world,  as  a  free  gift  and  bene- 
faction for  the  use  of  all  mankind  ;  and  that  the 
defendants  thereby  became  entitled  to  use  the 
invention  in  any  country,  without  the  leave  or 
license  of  the  plaintiff:— Held,  also,  that  such  plea 
was  bad  in  substance.  Ib. 

Where  the  title  of  letters-patent  was,  "A  cer- 
tain Invention  of  a  new  or  improved  Method  of 
obtaining  the  spontaneous  Reproduction  of  all  the 
Images  received  in  the  Focus  of  the  Camera 
Obscura," Held,  that  such  title  was  sufficient.  76. 

The  adoption  by  an  inventor  of  a^  suggestion 
made  in  the  course  of  experiments  of  something 
calculated  more  easily  to  carry  his  conceptions 
into  effect,  does  not  affect  the  validity  of  the 
patent.  Allen  v.  Rawson,  1  C.  B.  551. 

Where  an  invention  is  described  in  a  work  pub- 
licly circulated  in  England,  a  party  who  after- 
wards takes  out  a  patent  for  it,  is  not  the  true  and 
first  inventor,  whether  he  derives  his  knowledge 
from  such  publication  or  not.  Stead  v.  Williams, 
7  Man.  &  G.  818. 

By  an  act  of  parliament,  local  and  personal,  but 
to  be  judicially  taken  notice  of  as  a  public  act,  re- 
citing, that  letters-patent  had  been  granted  to 
A.;  that  the  specification  was  inrolled  within  six 
months,  instead  of  being  inrolled  within  four 
months,  after  the  date  thereof,  as  required  by  the 
letters-patent;  that  the  letters-patent  contained  a 
proviso  for  making  them  void,  if  they  should  be- 
come vested  in,  or  in  trust  for  more  than  twelve 
persons;  and  that  certain  persons  had  agreed  to 
form  themselves  into  a  company  for  the  purpose 
of  working  the  patent;  powers  were  given  for  the 
formation  of  a  company,  and  enabling  the  patentee 
to  assign  the  patent  to  them,  or  to  license  them  to 
work  it.  A  subsequent  section,  reciting  the  inrol- 
ment  of  a  specification  within  due  time,  and  that 
such  inrolment  had  arisen  from  inadvertence  and 
misinformation,  and  that  it  was  expedient  that  the 
patent  should  be  rendered  valid  to  the  extent 
thereinafter  mentioned,  enacted,  that  the  letters- 
patent  should,  during  the  remainder  of  the  term, 
be  considered,  deemed,  and  taken  to  be  as  valid 
and  effectual  to  all  intents  and  purposes  as  if  the 
specification  thereunder  so  inrolled  by  A.,  within 
six  months  after  the  date  thereof,  had  been  in- 
rolled  within  four  months:  —  Held,  that  the  con- 
firmation of  the  patent  was  unconditional,  and 
was  not  dependent  on  the  formation  of  a  company. 
Stead  v.  Carey,  1  C.  B.  496. 

Defendant  further  pleaded,  that,  before  the  pass- 
ing of  the  act,  and  after  the  expiration  of  four 
calendar  months  next  and  immediately  after  the 
date  of  the  plaintiff's  patent,  he  obtained  a  patent 
for  an  invention  of  certain  improvements  in  paving 
for  covering  streets,  roads,  and  other  ways  ;  that 
this  invention  then  applied  to  blocks  of  wood,  and 
was  a  material,  and  substantial,  and  bona  fide  im- 
provement of  and  upon  the  invention  of  plaintiff; 
that  the  same  could  not  be  mude,  used,  or  exer- 
cised without  at  the  same  time  making,  using,  and 
putting  in  practice  the  plaintiff's  invention  ;  and 
that  in  the  due  and  legitimate  exercise  and  enjoy- 
ment of  his  patent  he  necessarily  and  unavoidably 
used  the  plaintiff's  invention  :— Held,  bad,  on  de- 
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murrer  ;  the  operation  of  the  statute  being  to  effect 
a  complete  confirmation  of  the  plaintiff's  patent, 
and  to  preclude  the  defendant  from  using  the 
plaintiff's  invention,  notwithstanding  the  grant  to 
the  defendant.  Ib. 

JL  patent  granted  to  a  British  subject  in  his  own 
name  for  an  invention  communicated  to  him  by  a 
foreigner,  the  subject  of  a  state  in  amity  with  this 
country,  is  not  void,  although  such  patent  be  in 
truth  taken  out  and  held  by  the  grantee  in  trust 
for  such  foreigner.  Beard  v.  Egerton,  3  C.  B.  97. 

In  such  case,  the  grantee  is  the  true  and  first 
inventor  within  this  realm,  within  the  statute 
21  Jac.  l,c.  3.  Ib. 

In  case  for  an  alleged  infringement  of  a  patent  so 
granted,  the  defendant  pleaded,  that,  by  an  agree- 
ment made  in  France  between  the  original  inven- 
tor and  the  King  of  the  French,  the  former,  for  the 
considerations  therein  mentioned,  assigned  the  in- 
vention to  the  French  Government,  and  that,  by 
virtue  of  that  agreement,  and  by  the  laws  of 
France,  the  invention  became  vested  in  the  King 
of  the  French  in  right  of  his  crown,  who  thereby 
became  entitled  by  the  laws  of  France  to  vend  and 
publish  the  invention  as  well  in  that  country  as  in 
Great  Britain  and  Ireland,  and  in  any  other  coun- 
try or  place  where  he  should  think  fit,  without  any 
license  from  the  inventor — concluding  "  wherefore 
the  said  letters  patent  were  and  are  void,  &c." — 
Held,  that  the  plea  was  bad  in  substance,  inasmuch 
as  it  contained  no  denial  of  the  allegation  that  the 
patentee  was  the  true  and  first  inventor  within  this 
realm,  which  is  all  that  is  necessary  to  sustain  the 
validity  of  the  letters  patent  in  respect  of  the 
granting  thereof.  Ib. 

Held  also,  that  the  circumstances  of  the  original 
inventor  having  fora  valuable  consideration  parted 
with  his  interest  in  the  discovery  to  a  person  in 
France,  was  no  bar  to  his  right  to  take  out  a  pa- 
tent for  the  same  invention  in  this  country.  Ib. 

A  further  plea  contained  an  additional  allega- 
tion, that  the  King  of  the  French  had  openly  pub- 
lished and  made  known  the  invention,  and  the 
manner  of  performing  the  same,  to  the  people  of 
France,  for  the  use  and  benefit  of  that  people,  and 
of  all  other  nations  and  people  in  the  world,  as  a 
free  gift  and  benefaction  for  the  benefit  of  all 
mankind,  without  limitation  or  restriction  ;  where- 
by, according  to  the  laws  of  France,  the  defend- 
ants became  and  were  entitled  to  use,  exercise, 
and  vend  the  said  invention  in  any  country  or 
place,  at  their  free  will  and  pleasure,  without  the 
leave,  or  license,  or  hiuderance  of  the  original  in- 
ventor, Sec.: — Held,  that  this  plea  afforded  no  an- 
swer to  the  action.  Ib. 

The  title  described  the  patent  to  be  for  "  a  new 
or  improved  method  of  obtaining  the  spontaneous 
reproduction  of  all  the  images  received  in  the 
focus  of  the  camera-obscura  :" — Held,  that  this 
was  sufficiently  precise  and  certain.  Ib. 

Where  letters  patent  were  granted  for  improve- 
ments in  apparatus  for  the  manufacture  of  certain 
chemical  substances,  and  the  jury  found  that  the 
apparatus  was  not  new,  but  that  the  patentee's 
mode  of  connecting  the  parts  of  that  apparatus 
was  new,  the  Court  directed  the  verdict  to  be  en- 
tered for  the  defendant  upon  an  issue  taken  upon 
the  novelty  of  the  invention.  Gamble  v.  Kurtz,  3 
C.  B.  425. 

A  patent  is  not  avoided  by  an  assignment  to 
trustees  for  the  benefit  of  the  creditors  of  the  pa- 
tentee, exceeding  twelve  in  number.  M' Alpine  v. 
Mangnall,  3  C.  B.  496. 
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Held,  by  the  Court  of  Queen's  Bench,  that  the 
title  of  a  patent  must  (though  not  as  minutely  as 
the  specification)  describe  the  nature  of  the  inven- 
tion ;  and  that  the  patent  is  void  if  the  title  is  so 
generally  worded  as  to  be  capable  of  comprising, 
not  only  the  particular  invention,  but  improve- 
ments not  contemplated  in  it:  as  where  the  patent 
was  taken  out  for  improvements  in  carriages,  and 
the  invention  was,  in  fact,  an  improvement  in 
German  shutters,  which  were  used  of  ly  in  some 
kinds  of  carriages.  Cook  v.  Pearce,  8  Q.  B.  1044. 

Held,  by  the  Court  of  Exchequer  Chamber,  re- 
versing the  above  judgment,  that,  where  the  title 
is  not  inconsistent  with  the  specification,  and  no 
fraud  is  practised  on  the  Crown  or  the  subject,  it  is 
not  a  fatal  objection  that  the  title  is  so  general  as 
to  be  capable  of  comprising  a  different  invention 
from  that  for  which  the  patent  is  claimed.  That 
the  title  for  improvements  in  carriages  might 
be  taken  to  mean  improvements  in  some  kinds  of 
carriages,  and  did  not  necessarily  imply  any  un- 
true assertion,  though,  in  fact,  the  improvements 
were  not  applicable  to  all  carriages;  and  that  the 
patent  was  valid.  Ib. 

The  use  of  an  invention  in  England,  prior  to 
the  date  of  letters-patent  granted  for  Scotland, 
will  invalidate  the  Scotch  patent;  and  the  Judicial 
Committee  of  the  Privy  Council,  under  the  5  &  6 
Will.  4,c.S3,  s.  2,  accordingly  refused  to  confirm 
a  Scotch  patent,  the  invention  being  used  in  Eng- 
land before  the  date  of  the  Scotch  patent.  Robin- 
son's Patent,  In  re,  5  E.  F.  Moo.  65. 

A  patentee  coming  for  confirmation  of  his  let- 
ters-patent, under  the  above  act,  is  bound  to 
satisfy  the  Court  that  he  considered  himself  the 
first  inventor;  as,  for  instance,  by  evidence  of  the 
course  of  experiments  by  which  he  arrived  at  the 
knowledge  of  the  invention.  Card's  Patent,  In  re, 
12  Jur.  507— Pri.  C. 

Although  it  was  proved  that  the  invention  was 
not  publicly  and  generally  known  prior  to  the 
patent,  yet,  where  two  individuals  were  proved  to 
have  systematically  used  an  article  identical  with 
the  patent  article  for  several  years  prior  to  the 
patent,  and  that  the  patent  article  was  little  more 
than  a  new  application  of  a  well-known  article, 
the  committee  declined  exercising  its  discretionary 
power  to  confirm  the  letters-patent.  Ib. 

Specification.]  —  Specification  of  a  patent  for 
"  improvements  in  the  process  of  hosiery  and  other 
goods  manufactured  from  lambs'  wool,"  &c., 
stated  the  invention  to  consist  in  submitting  the 
hosiery,  and  other  similar  goods,  "  to  the  finishing 
process  of  a  press  heated  by  steam  Sac.,  in  the 
manner  hereinafter  mentioned."  A  description 
was  then  given,  by  letters,  of  a  drawing,  which 
represented  a  press,  which  consisted  of  a  box 
heated  by  steam,  up  to  which  another  box,  simi- 
larly heated,  was  to  be  pressed  by  means  of  hy- 
draulic pressure,  or  by  screws  or  other  well-known 
means.  After  describing  the  method  of  pressing 
the  goods  between  these  hot  boxes,  the  specifica- 
tion concluded  by  confining  the  inventor's  process 
as  above  described  : — Held,  that  a  method  of  finish- 
ing hosiery  goods,  by  passing  them  through  heated 
rollers,  was  not  included  in  this  patent,  and,  there- 
fore, was  no  infringement  of  it.  Barber  v.  Grace, 
1  Exch.  Rep.  339  ;  17  L.  J.,  Exch.,  122. 

Where  the  specification  of  a  patent  for  a  chemi- 
cal process  contained  words  that,  taken  in  their 
ordinary  natural  sense,  directed  an  act  to  be  done 
which  would  be  fatal  to  the  success  of  the  process, 
although  the  meaning,  indeed,  might  be  gathered 


from  the  context — Held,  that  the  specification  was 
insufficient  to  sustain  the  patent.  Beard  v.  Eger- 
ton,  2  C.  &  K.  667— Wilde. 

The  words  of  a  specification  are  to  be  construed 
according  to  their  ordinary  and  proper  meaning, 
unless  there  be  something  in  the  context,  (which 
may  be  explained  by  evidence),  to  show  that  a  dif- 
ferent construction  ought  to  be  made.  Elliott  v. 
Turner,  2  C.  B.  446  :  15  Law  J.,  N.  S.,  C.  P.,  49. 

In  an  action  of  covenant  upon  a  deed  of  license 
to  use  a  patent  for  making  buttons,  the  issue  being, 
whether  certain  buttons,  made  by  the  defendant, 
were  made  under  the  license,  the  specification 
stated  the  invention  to  be,  the  application  of  such 
fabrics  only  wherein  the  ground  is  produced  by  a 
warp  of  soft  or  organzine  silk,  such  as  is  used  in 
weaving  satin;  and  claimed  the  application  of 
such  fabrics  to  the  covering  of  buttons,  as  have  the 
ground  woven  with  soft  or  organzine  silk  for  the 
warp  : — Held,  that  the  proper  meaning  of  the  word 
"  or"  being  disjunctive,  it  ought  to  be  so  construed, 
unless  there  were  anything  in  the  context,  or  the 
facts  proved,  to  give  it  a  different  meaning;  and 
that  the  judge  ought  not  to  have  told  the  jury  ab- 
solutely, that,  unless  the  buttons  were  made  of 
organzine  silk,  they  were  not  within  the  patent ; 
but  that  the  words  "  soft  or  organzine,"  were  ca- 
pable of  being  construed  to  mean  the  same  thing, 
if  the  jury  were  satisfied  that  there  was  only  one 
description  of  silk,  viz.  organzine,  used  for  weav- 
ing satin  at  the  date  of  the  patent.  Ib. 

A.  obtained   a  patent  for  improvements  in  the 
manufacture  of  woollen  fabrics,  or  fabrics  of  which 
wools,  furs,  or  hairs  are  the  principal  ingredients, 
as  well  as  for  the  machinery  used  therein.     In  the 
specification,  the  main  object  of  the  inventor  was 
stated  to  be,  the  making  of  cloth  by  felting  alone, 
without  spinning  or  weaving  ;    and  the  principal 
feature  of  it  to   be,   the  obtaining  a  long,  even, 
and   uniform  bat  of  wool,   or   other  materials   of 
any  required  length,  width,  or  thickness,  suitable 
to  be   made    into    commercial  ends  or  pieces  of 
cloth.      The  specification  described  the  mode  of 
producing  cloth  by  felting,  by  receiving  the  sliver 
direct  from  the  carding  engine,  between  two  long 
revolving    aprons,    and    placing    it   in    successive 
folds,  until  the  required  thickness  was   attained; 
it  then  described   the  process   of  felting,  and   the 
machinery  used  for  that  purpose,  recommending 
the  use   of  soap   and  water,  in  combination  with 
rollers,  in  preference  to  acidulated  water  as  there- 
tofore  used;    and   proceeded   as   follows:  —  "In 
order  to  increase  the  felting  action,  it  is  very  de- 
sirable to  allow  the  felting  rollers  to  act  upon  the 
cloth   in    as  many  directions  as  possible.     By  the 
reciprocating  motion   of  this   machine,  we   have 
seen  that  this  action  is  produced  in  each  direction 
longitudinally;  and  in  order  to  do  this  in  other 
directions,  the  cloth  is  taken  from  the  last  ma- 
chine  and  placed  in  the  entering   end   of  another 
similar  felting  machine  ;  but,  instead  of  being  en- 
tered as  before,  the  piece  is  first  passed  between 
two  feeding  rollers,  T,  one  of  which  is  shown  in 
figure  20,  and  which  are  placed  at  an  angle  with 
the    feeding    apron    of    near    forty-five    degrees. 
These  two  rollers  have  a  velocity  of  from  three  to 
four  times  that  of  the  feeding  apron,  upon  which 
the  cloth  is  thrown   in   regular  folds  as  it  enters, 
lyin"-  at  near  the  same  angle  as  the  position  of  the 
rollers.    This  now  causes  the  action  to  take  place 
diagonally  across  the  piece  of  cloth,  and,  after 
having  passed  through   in   this   direction,  it  is  re- 
versed,   and,  when    again    passed,  the    action  is 
nearly  at  right  angles  with  the  last."     The  speci- 
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fication  then  proceeded  to  describe  a  raising  ma- 
chine,  the   raising  cylinders  of  which  are  placed 
in  a  diagonal  position,  one  acting  from  one  of  the 
lists  towards  the  other,  and  the  other  in  the  oppo- 
site  direction.     The   patentee   claimed,    amongst 
other  things,  the   application   of   the    compound 
apron  and  extended  sliver  itself,  as  described  in 
the  specification,  applied  to  forming  a  bat  by  suc- 
cessive folds  or  layers,  for  the  production  of  long 
or  commercial  ends  of  cloth,  without  spinning  or 
weaving;  and  also  the  diagonal  or  cross  felting, 
as  before  described  ;  the  diagonal  position  of  the 
raising  cylinders ;  and  the  use  of  soap  and  water, 
in  combination  with  the  rollers,  in  lieu  of  acidu- 
lated water.     Prior  to  the  date  of  the  patent  in 
question,  B.  obtained  a  patent  for  improvements 
in   the  manufacture  of  hosiery,  shawls,  carpets, 
rugs,  blankets,  and  other  fabrics.     In  his  specifi- 
cation B.  described  a  mode  of  cross  felting,  which 
was  stated  by  one  of  the  defendant's  witnesses  to 
be  substantially  the  same  in  principle  as  that  de- 
scribed by  A.,  as  follows  : — "  The  rollers  B,  are 
made  to  traverse  across  the  same  cylinders;  and 
after  passing  many  times  across  them,  so  as  tho- 
roughly to  roll   the  bat  horizontally,  the  rollers 
should  be  lifted  up   by  means  of  straps  attached 
to  their  ends,  and  by  suitable  machinery  placed 
above  the  same,  and   the  position   of  the   rollers 
should  then  be  shifted,  so  as  to  make  them  travel 
angularly;  first,  several   times  in   one  direction; 
and  afterwards,  by  being  again   properly  shifted, 
from  angle   to    angle  in    the    opposite  direction. 
Both  soap  and  water  had  been  used  before  in  felt- 
ing, and  rollers  also,  but  not  in  combination:— 
Held,    that   the    claims    in    the    specification,  in 
respect  of  the  formation  of  a  bat  by  the   extended 
sliver  as  therein  described,  the   raising  machine 
and   the   method   of  cross   felting,  were   not  too 
large.     Allen  v.  Rawson,  I  C.  B.  551. 

Held  also,  that  the  claim  for  the  use  of  soap 
and  water,  in  conjunction  with  the  rollers,  was 
well  founded.  Ib. 

Renewal  of  Letters-Patent.] — Original  letters- 
patent,  for  a  term  of  fourteen  years,  were  dated 
on  the  26th  of  February,  1825,  and  renewed 
letters-patent  were  dated  on  the  26th  of  February, 
1839  : — Held,  that  the  day  must  be  reckoned  inclu- 
sively, and  that  the  former  term  expired  on  the 
25th  of  February,  1839,  and,  consequently,  the 
renewed  letters-patent  were  granted  after  the 
original  letters-patent  had  expired.  Russell  v. 
Ledsam,  14  Mee.  &  W.  574. 

Renewed  letters  patent,  granted  under  5  &  6 
Will.  4,  c.  S3,  s.  4,  are  not  void  if  dated  after  the 
expiration  of  the  term  for  which  the  original  letters- 
patent  were  granted,  but  may  be  granted  by  the 
crown  after  the  expiration  of  the  term,  provided 
the  preliminary  steps  which  the  fourth  section  of 
the  act  requires  to  be  taken  by  the  patentee  were 
complied  with  before  that  term  ended.  Ib. 

But,  compliance  with  that  condition,  it  being 
introduced  in  the  fourth  section  in  the  form  of  a 
proviso,  need  not  be  averred  in  the  declaration  ; 
but  non-compliance  with  it  should  be  pleaded  by 
defendant.  Ib. 

Parties,  however,  who  use  the  invention  in  the 
interval,  are  not  responsible.  Ib. 

Renewed  letters-patent  were  granted  to  the 
plaintiff  "  upon  his  securing  to  C.  W.  (the  original 
inventor),  an  annuity  of  500/.  so  long  as  the  letters- 
patent  should  last:"— Held,  that  the  meaning  of 
tins  condition  was,  that  a  security  should  be  given 
to  C.  W.  for  the  annuity,  but,  that  whether  it  was 
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-  iven  before  or  after  the  letters-patent  was  imma- 
terial ;  and  that  an  averment  that  the  annuity  was, 
at  the  date  of  the  new  letters-patent,  secured,  was 
supported  by  proof  of  a  deed  to  secure  the  annuity 
executed  before  the  new  letters-patent  were 
ranted.  Ib. 

The  power  ofrenewal  is  not  confined  to  grantees, 
but  extends  to  assignees  of  letters-patent;  and 
uch  renewed  letters-patent  granted  to  the  as- 
signees, are^ood,  by  the  stat.  5  &  6  Will.  4,  c.  83, 
independently  of  the  7  &  8  Viet.  c.  69.  Ib. 

The  Crown  has  power,  under  5  &  6  Will.  4, 
c.  83,  s.  4,  to  grant  new  letters-patent,  after  the 
expiration  of  the  term  for  which  the  original  let- 
ters-patent were  granted,  if  the  petition  is  pre- 
sented and  referred  to  the  Privy  Council,  and  the 
report  made  in  favour  of  the  grant,  before  the 
expiration  of  the  term.  Ledsam  v.  Russell,  16  Law 
J.,  Exch.,  145. 

Persons  using  the  invention  in  the  interval  are 
not  liable  to  an  action,  and  those  who  have  in- 
vested capital  in  it  may  be  heard  before  the  Privy 
Council.  Ib. 

The  power  of  renewal  given  by  5  &  6  Will.  4, 
c.  83,  s.  4,  extends  to  assignees  as  well  as  grantees 
of  patents.  Ib. 

New  letters-patent  were  granted  to  the  plaintiff, 
on  his  securing  to  W.,  (the  original  inventor),  an 
annuity  so  long  as  the  new  letters-patent  should 
last;  but  if  he  could  not  secure  the  annuity,  then, 
upon  signification  by  her  Majesty,  &c.,  the  new 
letters-patent  should  cease.  The  declaration 
stated,  that,  from  the  making  of  the  said  letters- 
patent,  thence,  hitherto,  the  said  annuity  has  been 
duly  secured  to  W.,  according  to  the  true  intent 
and  meaning  of  the  said  letters-patent: — Held 
good,  after  verdict.  Ib. 

Term  of  letters-patent  for  refining  sugar  by  fil- 
tration through  beds  of  granulated  animal  char- 
coal, extended  for  six  years  on  the  ground  of  the 
advantage  the  public  had  reaped  from  the  dis- 
covery, notwithstanding  that  the  novelty  of  the 
invention  was  small.  In  re  Derosne's  Patent^ 
4  E.  F.  Moo.  416. 

Where  the  party  applying  for  an  extension  ia 
resident  abroad,  and  has  no  manufacture  in  Eng- 
land, advertising  in  the  newspapers  published  in 
the  towns  or  county  where  the  persons  to  whom 
he  has  granted  licenses  are  resident,  is  a  sufficient 
compliance  with  the  fourth  section  of  the  act  5  & 
6  Will.  4,  c.  83.  16. 

Held,  on  error,  in  the  Exchequer  Chamber, 
affirming  the  judgment  of  the  Court  of  Exchequer, 
1st,  that,  under  the  stat.  5  &  6  Will.  4,  c.  83, 
s.  4,  an  extension  of  a  patent  may  be  granted  by 
the  Crown  to  an  assignee  of  the  patent,  as  well 
as  to  the  original  patentee.  Ledsam  v.  Russell, 
16  M.  &  W.  633. 

Held,  secondly,  that  the  Crown  may,  under 
sect.  2,  grant  new  letters-patent  after  the  expira- 
tion of  the  term  of  the  original  letters-patent,  if 
the  petition  for  the  same  was  presented  before 
the  expiration  of  that  term.  16. 

Renewed  letters-patent  were  granted  to  B.,  on 
his  securing  to  A.,  the  original  inventor,  an  an- 
nuity of  500/.  so  long  as  the  new  letters-patent 
should  last;  but  if  he  could  not  secure  such  an- 
nuity, then,  upon  signification  thereof  by  her  Ma- 
jesty, &c.,  the  new  letters-patent  should  cease.  16. 

In  an  action  by  B.  for  an  infringement  of  the 
patent,  the  declaration  alleged,  that,  from  the 
making  of  the  said  letters-patent  hitherto  the  an- 
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nuity  had  been  duly  secured  to  A.,  according  to 
the  true  intent  and  meaning  of  the  letters-patent : 
— Held  sufficient,  after  verdict.  Ib. 

Principles  upon  which  the  Judicial  Committee 
of  the  Privy  Council  acts  in  applications  for  the 
prolongation  of  the  term  of  letters-patent.  Pinkvs' 
Patent,  In  re,  12  Jur.  233— PH.  T!. 

The  non-reduction  of  the  patent  into  practical 
public  utility  is  the  strongest  evidence  against 
merit  and  utility.  Ib. 

Semble,  the  Court  may  infer  want  of  remunera- 
tion to  the  patentee,  from  the  circumstance  that 
there  must  have  been  some  expense.  Ib. 

Assignment.] — A  voluntary  assignment  by  the 
patentee  of  letters-patent,  &c.,  trustees  for  the 
benefit  of  creditors,  more  than  twelve  in  number, 
is  not  such  an  assignment  as  will  avoid  the  patent. 
M' Alpine  v.  Mangnall,  15  Law  J.,  N.  S.,  C.  P.,  298. 

License  to  use.] — Semble,  a  license  under  seal  to 
use  a  patented  article,  does  not  require  a  stamp. 
Chanter  v.  Johnson,  14  Mee.  &  W.  408. 

By  an  indenture,  reciting  that  by  a  deed  of  1842 
the  plaintiff  had  granted  to  the  defendant  a  license 
to  make  and  vend  a  patent,  subject  to  payment  of 
a  royalty,  with  a  proviso  for  keeping  the  royalty  at 
an  average  16/.  13s.  4(f.  per  month,  and  also  recit- 
ing that  the  defendant  had  agreed  with  the  plaintiff 
to  purchase  one-half  of  the  patent,  subject  to  the 
previous  deed,  but  with  the  benefit  to  the  defend- 
ant of  one-half  of  the  royalty  thereby  reserved, 
the  plaintiff,  in  consideration  of  2200Z.  for  the  pur- 
chase of  one-half  the  patent,  and  one-half  the 
royalty,  assigned  to  a  trustee  for  the  defendant  the 
patent  and  the  matters  intended  to  be  assigned  as 
therein  mentioned.  The  plaintiff  covenanted  in 
the  usual  form  for  the  title,  and  the  indenture  con- 
tained a  covenant  by  the  defendant  to  pay  the 
2200/.  by  certain  instalments.  In  an  action  on  this 
last  covenant,  alleging  as  breaches  non-payment 
of  two  instalments,  the  defendant  after  setting  out 
the  deed  of  1842,  and  the  letters-patent,  pleaded 
several  pleas,  merely  denying  the  validity  of  the 
patent: — Held  to  be  no  answer  to  the  action  :  1st, 
because  the  defendant,  under  the  deed  of  1842, 
would  at  all  events  be  bound  to  pay  161.  13s.  4d. 
royalty  per  month  ;  and  2dly,  because  the  defend- 
ant's covenant  was  independent  of  the  covenant 
for  title  by  the  plaintiff.  Cutler  v.  Bower,  12  Jur. 
721;  17  L.  J.,  Q.  B.,  217. 

Extension  of  Term.] — Where,  upon  an  applica- 
tion for  the  extension  of  the  term  of  letters-patent, 
it  appears  clearly  that  the  patent  is  invalid,  the 
judicial  committee  will  not  grant  an  extension,  and 
thereby  drive  the  opposing  parties  to  their  scire 
facias;  but,  if  the  validity  of  the  patent  be  only 
doubtful,  and  the  utility  and  want  of  profit  be 
proved,  the  Court  will  extend  the  term  of  the  letters- 
patent.  Re  Woodcraft's  Patent,  10  Jur.  363 — P.  C. 

Term  extended  upon  prima  facie  evidence  of  no 
profit,  coupled  with  evidence  of  utility.  Lowe's 
Patent,  10  Jur.  363— P.  C. 

A  patent  article  was  unprofitable  for  ten  years 
after  the  date  of  the  patent,  in  consequence  of  a 
defect  which  was  not  cured  until  then.  Extension 
of  the  term  refused.  Bell's  Patent, W  JUT.  363— P.  C. 

Scire  Facias  to  Repeal  Letters-Patent.]  —  The 
record  of  a  scire  facias  to  repeal  letters-patent, 
brought  by  writ  of  error  from  the  Queen's  Bench, 
stated,  that  the  Lord  Chancellor  "had  delivered 
here  into  court,  with  his  own  proper  hand,  a  re- 
cord had  before  our  said  lady  the  Queen  in  her 
Chancery,  in  these  words."  The  record  so  brought 


into  the  Court  of  Queen's  Beach  contained  the 
recital  of  the  original  writ  of  sci.  fa.  issued  out  of 
the  Court  of  Chancery,  and  returnable  there,  call- 
ing on  B.  (plaintiff  in  error)  to  appear  and  show 
cause  "  why  the  letters-patent  therein  set  forth, 
and  the  inrolment  of  the  same,  for  the  reasons 
therein  given,  ought  not  to  be  cancelled,  vacated, 
and  disallowed,  and  those  letters-patent  to  be  re- 
stored into  her  Majesty's  Chancery,  there  to  be 
cancelled."  It  then  stated  the  grounds  upon  which 
the  letters-patent  were  impeached,  the  pleas  in 
bar,  and  the  issues  in  fact  joined  thereon,  and  pro- 
ceeded in  the  usual  form.  The  judgment  of  the 
Queen's  Bench  was,  "  that  the  said  letters-patent 
be  cancelled,  vacated,  disallowed,  annulled,  made 
void  and  invalid,  and  be  altogether  had  and  held 
for  nothing;  and  also,  that  the  inrolment  thereof  be 
cancelled,  quashed,  and  annulled,  and  that  the  said 
letters-patent  be  restored  into  her  said  Majesty's 
Court  of  Chancery  at  Westminster  aforesaid,  there 
to  be  cancelled."  The  record  of  the  scire  facias 
concluded  with  remanding  "  the  tenor  of  the  said 
record"  so  brought  into  the  Court  of  Queen's 
Bench,  and  of  the  judgment  of  that  court  there- 
upon, into  the  Court  of  Chancery  : — Held,  that  the 
Court  of  Queen's  Bench  had  power  to  give  that 
judgment.  Bynner  v.  Reg.  (in  error),  15  Law  J., 
N.  S.,  Q.  B.,  414 ;  10  Jur.  867— Exch.  Ch. 

Action  for  Infringement.]  —  In  case  for  an  in- 
fringement of  a  patent,  the  defendant  pleaded 
that  the  invention,  in  respect  whereof  the  letters- 
patent  were  granted,  was  an  invention  stated  and 
represented  by  the  plaintiff  in  applying  for  the 
letters-patent  to  be  and  was  therein  called  and  in- 
tituled "the  Invention  of  making  or  paving  public 
Streets  and  Highways,  and  public  and  private 
Roads,  Courts,  and  Bridges  with  Timber  or  wooden 
Blocks  ;"  that  the  letters-patent  were  granted  for 
and  in  respect  of  the  said  invention,  by  and  under 
the  name,  style,  and  title  of  "  the  Invention  of 
making  or  paving  public  Streets  and  Highways, 
and  public  and  private  Roads,  Courts,  and  Bridges, 
with  Timber  or  wooden  Blocks,"  and  by  and  un- 
der no  other  name,  style,  or  title  ;  and  that  the 
said  style  and  title  was,  in  its  claim,  description, 
and  definition  of  the  said  invention,  too  large,  un- 
certain, ambiguous,  and  vague,  and  inconsistent, 
inapplicable,  and  at  variance  in  respect  of,  to, 
and  with  the  nature  of  the  said  invention,  as  de- 
scribed and  ascertained  by  the  specification,  by 
reason  whereof  the  patent  was  void.  The  plain- 
tiff replied,  that  the  said  letters-patent  were  grant- 
ed for  and  in  respect  of  a  certain  invention,  called 
and  intituled  "an  Invention  of  making  or  paving 
public  Streets  and  Highways,  and  public  and  pri- 
vate Roads,  Courts,  and  Bridges,  with  Timber  and 
wooden  Blocks,"  and  not  for  "  the  invention  of 
making  or  paving  public  Streets  and  Highways, 
and  public  and  private  Roads,  Courts,  and  Bridges, 
with  timber  or  wooden  Blocks  :" — Held,  that  this 
was  an  apt  traverse  of  the  plea.  Stead  v.  Carey, 
1  C.  B.,  496. 

In  case  for  the  infringement  of  a  patent  where 
the  effect  of  the  letters-patent  is  set  out: — Sem- 
ble, that  non  concessit  is  a  good  plea.  Bedells  v. 
Massey,  1  Man.  &  G.  630. 

Held,  also,  that  a  plea  alleging  that  the  plain- 
tiffs falsely  represented  to  the  Queen  that  the 
invention  was  an  improvement;  that  her  Majesty 
confiding  in  such  representation,  made  the  sup- 
posed grant;  that  such  representation  was  false; 
and  that  the  said  supposed  invention  was  not  an 
improvement ;  might  properly  be  pleaded  together 
with  a  plea  that  "  the  invention  was  of  no  use  to 
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the  public,"  the  two  pleas  not  being  substantially 
the  same.    Ib. 

Held,  also,  that  the  first-mentioned  plea  was 
sufficiently  described  in  the  abstract  as  a  plea  that 
"  the  invention  was  no  improvement."  Ib. 

Upon  an  issue  of  not  guilty  to  an  action  for  in- 
fringement of  a  patent,  the  question  whether  there 
was  a  fraudulent  evasion  of  the  patent  does  not 
arise.  Stead  v.  Anderson,  16  Law  J.,  C.  P.,  250; 
11  Jur.  877. 

In  determining  whether  a  defendant  has  infringed 
a  patent,  no  question  arises  as  to  his  intention,  but 
only  as  to  his  acts.  Ib. 

A  plea,  that  the  plaintiff  was  not  the  first  and 
true  inventor,  is  proved  by  showing  a  publication 
before  the  plaintiff's  invention.  Ib. 

A  plea,  that  "  before  the  letters  patent  the  in- 
vention had  been  and  was  wholly  and  in  part  pub- 
licly and  generally  known,  used,  practised,  and 
published  in  England,"  sets  up  the  single  defence 
of  user: — Knowledge,  and  publication  before  the 
letters  patent,  is  no  denial  of  the  plaintiff  being 
the  first  inventor,  and  does  not,  therefore,  render 
the  plea  double.  Ib. 

In  case  for  infringementof  a  patent,  the  defend- 
ant pleaded  not  guilty;  that  the  plaintiff  was  not 
the  true  and  first  inventor;  and  that  the  invention 
had  been  previously  wholly  or  in  part  publicly  and 
generally  known,  used,  practised,  and  published  in 
England: — Held,  that  the  issue  on  the  first  plea 
must  be  determined  by  the  acts  done  by  the  de- 
fendant, without  reference  to  the  existence  or  non- 
existence  of  a  fraudulent  intention;  that  the 
second  plea  would  be  proved  by  showing  a  publi- 
cation before  the  date  of  the  letters-patent;  and 
that  the  third  plea  only  raised  a  question  of  user 
before  the  grant  of  the  letters-patent.  Stead  v.  An- 
derson, 4  C.  B.  806. 

The  doctrine  laid  down  by  the  Court  of  Exche- 
quer, that,  if  a  patent  has  been  infringed  uninten- 
tionally, the  patentee  is  not  entitled  to  redress, 
disapproved  of.  Heath  v.  Unwin,  15  Sim.  552: 
11  Jur.  420;  16  L.  J.,  Chanc.,  283. 

Notice  of  Objections.} — In  case  for  infringing  of 
a  patent  for  improvements  in  machinery,  the  notice 
of  objections  delivered  pursuant  to  5  &  6  Will.  4, 
c.  83,  s.  5,  stated,  that  the  invention  was  known 
to  and  used  by  A.  and  B.,  and  others,  before  the 
grant.  The  Court  refused  to  require  the  defend- 
ant to  strikeout  the  words  "  and  others."  Bentley 
v.  Keighley,  7  Man.  &  G.  652. 

Injunction  to  stay  Infringement.] — A  patentee 
obtained  an  interlocutory  injunction  upon  motion, 
the  defendant  not  appearing,  but  ceasing  thence- 
forward to  do  the  acts  complained  of  as  an  infringe- 
ment. The  defendant  having  answered,  both  par- 
ties examined  witnesses,  and  the  case  was  brought 
to  a  hearing,  without  a  preliminary  trial  of  the 
right  at  law.  The  Court,  being  of  opinion  that 
there  was  a  sufficient  case  for  protecting  the  plain- 
tiff's right,  subject  to  its  establishment  at  law,  but 
not  a  case  entitling  the  plaintiff  to  a  perpetual  in- 
junction without  the  establishment  of  the  right  at 
law,  retained  the  bill  for  a  year,  to  give  the  patentee 
an  opportunity  of  establishing  his  right  at  law. 
Ward  v.  Key,  10  Jur.  792— V.  C.  W. 

Semble,  the  Court  will  not  make  an  order  for 

costs  where  it  is  probable  that  proceedings  in  the 

:ause  may  afterwards  take  place  which  will  affect 

the    decision  of  the  Court  upon   the  question  of 

Therefore,  where  a  bill  to  restrain  the  in- 

•ingement  of  a  patent  was  retained  at  the  hearing, 


to  give  the  patentee  an  opportunity  of  trying  the 
right  at  law,  the  Court  refused  to  make  an  order 
as  to  the  costs  of  the  evidence,  which  were  claimed 
by  the  plaintiff,  on  the  ground  that  the  defendant 
had  not  required  him  to  establish  his  title  at  law. 
Ib. 

Particulars.] — The  Court  will  not  compel  plain- 
tiffin  an  action  for  the  infringement  of  a  patent  to 
furnish  defendant  with  the  particulars  of  such  in- 
fringement, if  the  granting  of  such  an  application 
would  be  likely  to  embarrass  plaintiff.  Electric 
Telegraph  Company  v.  Nott,  11  Jur.  590;  16  Law 
J.,  C.  P.,  319. 

In  an  action  for  infringing  a  patent,  the  Court 
has  a  general  power  to  order  a  particular  of  the 
alleged  infringements.  Electric  Telegraph  Com- 
pany v.  Nott,  4  C.  B.  462. 

But  where  the  specification  claimed  a  combina- 
tion of  numerous  improvements,  (in  electric  tele- 
graphs), the  Court  refused  to  compel  plaintiffs  to 
give  the  defendants  such  particulars;  conceiving 
that,  from  the  nature  of  the  patent,  the  plaintiffs 
would  be  thereby  put  to  great  difficulty  and  em- 
barrassment;  and  that,  under  the  circumstances, 
(the  matter  having  been  debated  in  Chancery,  upon 
a  motion  for  an  injunction),  the  defendants  must 
be  taken  to  possess  adequate  information  on  the 
subject.  Jb. 

PAUPER— See  COSTS,  POOR,  PKACTICE  AT  LAW. 

PAWNBROKER. 

[The  9^-10  Viet.  c.  98,  amends  the  39  £  40  Geo. 
3,  c.  99,  for  regulating  the  hours  of  receiving  and 
delivering  pledges  by  pawnbrokers.] 

Two  persons  entered  into  an  agreement  to  be 
partners  in  the  business  of  pawnbrokers,  to  be  car- 
ried on  under  the  firm  of  one  of  them;  and,  in 
pursuance  of  the  articles  of  agreement,  that  one's 
name  alone  was  painted  over  the  door  of  the  busi- 
ness premises;  the  license  also  was  taken  out,  and 
the  tickets  to  the  customers  were  issued  in  his 
sole  name,  while  the  other  partner  (carrying  on 
another  business)  attended  occasionally  to  inspect 
the  books  of  the  firm,  and  drew  a  certain  per  cent- 
age  on  his  share  of  the  capital  out  of  the  profits: 
— Held,  that  the  agreement  constituted  a  secret 
partnership,  and  was,  therefore,  illegal  and  void, 
as  being  in  contravention  of  the  policy  and  enact- 
ments of  the  stat.  39  &  40  Geo.  3,  c.  99.  Gordon 
v.  Howden,  12  Cl.  &  Fin.  237. 


PAYMENT— See  PBACTICE  IN  EQUITY. 

In  what  Actions  Money  may  be  paid  into  Court.] 
— To  an  action  for  assault  and  battery,  defendants 
pleaded  payment  of  257.  into  court,  pursuant  to  the 
Reg.  Gen.  1  Viet.  c.  7  ;  to  which  plaintiff  replied, 
damages  ultra  ;  and  issue  being  joined  thereon, 
defendant  obtained  a  verdict: — Held,  that,  as  this 
plea  to  an  action  for  assault  and  battery,  although 
prohibited  by  the  3  &  4  Will.  4,  c.  42,  s.  21,  might 
be  pleaded  under  other  statutes,  a  plaintiff  was  not 
entitled  to  judgment  non  obstante  veredicto.  As- 
ton v.  Perkes,  3  Dowl.  &  L.655;  15  Law  J.,  N.  S.. 
Exch.,  241. 

Justices,  and  other  officers,  paying  money  into 
court  under  particular  statutes,  are  not  bound  to 
state  in  their  plea  the  character  in  which  they 
make  the  payment.  Ib. 

In  trespass  for  breaking  and  entering  plaintiff's 
nouse  and  assaulting  his  son,  by  means  whereof 
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plaintiff  lost  his  son's  service,  defendant  may  pay 
money  into  court,  under  stat.  3  &  4  Will.  4,  c.  42, 
s.  1,  the  action  not  being  "for  assault  and  bat- 
tery" within  the  exempting  clause  of  the  section. 
So  held  by  the  Court  of  Exchequer  Chamber,  af- 
firming the  judgment  of  the  Court  of  Queen's 
Bench.  Newton  v.  Holford,  6  Q.  B.  921. 

Plea  of  Payment  into  Court.}  — A  plea  of  pay- 
ment of  money  into  court,  in  an  action  of  debt, 
should  answer  both  the  debt  and  the  damages  for 
its  detention,  although,  in  the  form  of  this  plea 
given  by  the  R.  G.,  T.,  1  Viet.,  no  mention  is  made 
of  damages  when  the  plea  is  pleaded  to  this  form 
of  action.  Lowe  v.  Steele,  3  Dowl.  &  L.  662  ;  15 
Law  J.,  N.  S.,  Exch.,  244 ;  10  Jur.  787. 

In  an  action  for  libel  in  a  newspaper,  defendant 
will  not  be  allowed  to  plead  to  the  same  cause  of 
action,  the  general  issue  and  a  special  plea  of  an 
apology  and  payment  of  money  into  court  under 
the  6  &  7  Viet.  c.  96.  O'Brien  v.  Clement,  3 
Dowl.  &  L.  676  ;  15  Law  J.,  N.  S.,  Exch.,  285;  10 
Jur.  395. 

To  a  declaration  in  assumpsit,  containing  a 
count  on  a  bill  of  exchange,  and  a  money  count, 
defendant  being  under  terms  to  plead  issuably, 
pleaded  payment  of  money  into  court  on  the  first 
count,  which  plaintiff  accepted  in  satisfaction ; 
and  also  pleaded  certain  pleas  to  the  second  count, 
which  he  treated  as  non-issuable,  and  signed  judg- 
ment: — Semble,  that  the  plaintiff  was  not  pre- 
cluded from  signing  judgment  on  the  second 
count,  by  having  accepted  in  satisfaction  the  mo- 
ney paid  into  court  on  the  first  count.  Verbist  v. 
De  Keyser,  3  Dowl.  &  L.  392  j  15  Law  J.,  N.  S., 
Q.  B.,  28— B.  C.— Patteson. 

To  an  action  against  defendants  for  unskilfully 
erecting  a  kitchen  range  in  plaintiff's  house,  they 
pleaded  that  plaintiff  ought  not  to  be  admitted  to 
allege  that  they  did  not  use  due  skill  in  construct- 
ing the  range,  because,  after  the  supposed  griev- 
ances, now  defendants  commenced  an  action 
against  now  plaintiff  for  work  and  labour  in  con- 
structing the  range,  and  for  the  price  thereof;  and 
that  now  plaintiff  pleaded  payment  into  court  of 
42/.,  which  now  defendants  took  out  of  court  in 
satisfaction  : — Held,  on  demurrer,  that  the  plea  did 
not  amount  to  an  estoppel,  and  afforded  no  an- 
swer to  the  action.  Rigge  v.  Eurbidge,  15  Law  J., 
N.  S.,  Exch.,  309. 

A  plea  of  payment  into  court  in  an  actfon  of 
debt  must  be  pleaded  to  the  damages  as  well  as 
to  the  debt;  and  the  form  of  plea  given  by  the 
rule  of  Trinity  Term,  1  Viet.,  must  be  varied  to 
meet  the  case.  Lowe  v.  Steele,  15  M.  &  W.  380. 

A  plea  of  payment  into  court  must  be  pleaded 
in  a  commencement  to  the  further  maintenance  of 
the  action:  and  if  it  be  pleaded  to  the  mainte- 
nance of  the  action  generally,  this  defect  is  not, 
upon  special  demurrer,  cured  by  its  concluding  to 
the  further  maintenance  of  the  action.  Rolling  v. 
Muggeridge,  16  M.  &  W.  181;  4  Dowl.  &  L.  298 ; 
16  Law  J.,  Exch.,  38. 

Payment  of  money  into  Court  may,  generally 
speaking,  be  pleaded  to  part  of  several  counts 
without  stating  how  much  is  paid  in  on  each. 
Tattersall  \.Parkinson,  11  Jur.  658  ;  16  Law  J., 
Exch.,  197. 

But  where  one  of  the  counts  is  on  a  bill  of  ex- 
change, a  plea  of  payment  into  court  of  a  less 
sum  than  the  amount  of  the  bill  is  bad,  unless  there 
is  an  allegation  of  some  special  ground  of  defence 
to  the  remainder.  Ib. 


To  an  action  on  a  bill  of  exchange  for  26/.  13s. 
2d.,  and  for  30/.  for  money  lent  and  on  an  account 
stated  ;  the  defendant  pleaded  (inter  alia)  as  to 
lO/.  9s.  Id.  parcel  of  the  first  count,  and  101.  9s. 
Id.  parcel  of  the  last  count,  payment  into  court  of 
ll/.,in  the  form  given  by  R.  G.,  T.  T.,  1  Viet., 
concluding  that  "the  plaintiff  had  not  sustained 
damage  to  a  greater  amount  than  the  said  sum  of 
HZ.  in  respect  of  the  cause  of  action  in  the  intro- 
ductory part  of  this  plea  mentioned"  &c.: — Held, 
that  the  plea  was  bad;  for  if  101.  9s.  Id.  of  the 
1 II.  was  to  be  ascribed  to  the  first  count,  10s.  lid. 
only  would  be  applicable  to  the  last  count;  and 
consequently  on  that  count  a  lesser  sum  would  be 
paid  into  court  in  satisfaction  of  a  greater,  with 
no  answer  to  the  difference.  Ib. 

Where  a  declaration  consists  of  a  count  on  a 
bill  of  exchange,  with  an  indebitatus  count  for  the 
consideration  of  the  bill,  semble,  that  the  proper 
mode  of  pleading  payment  of  money  into  court  is 
to  plead  to  both  counts  that  the  bill  was  given  on 
account  of  the  debt  in  the  second  count,  and  then 
plead  payment  into  court  of  the  amount  of  the  bill 
and  interest.  Ib. 

To  a  declaration  for  unskilfully  constructing  a 
kitchen  range,  defendants  pleaded,  by  way  of 
estoppel,  that  they  sued  now  plaintiff  for  the  price 
of  constructing  the  range,  and  that  he  pleaded 
payment  into  court  of  42Z.,  which  now  defendants 
accepted  in  satisfaction  : — Held,  on  demurrer, 
that  the  plea  did  not  amount  to  an  estoppel,  and 
afforded  no  answer  to  the  action.  Rigge  \.Bur- 
bidge,  4  Dowl.  &  L.  1;  15  M.  &  W.  598. 

In  an  action  for  a  libel  published  in  a  news- 
paper the  special  plea  of  apology  and  payment 
into  court,  given  by  the  stat.  6  &  7  Viet.  c.  96, 
s.  2,  cannot  be  pleaded  along  with  not  guilty  to 
the  declaration.  O'Brien  v.  Clement,  15  M.  &  W. 
435. 

To  debt,  for  goods  sold,  money  lent,  &c.,  the 
defendant  pleaded,  except  as  to  15s.,  parcel  &c., 
never  indebted,  and  as  to  the  said  sum  of  15s., 
payment  into  court.  The  plaintiff  joined  issue  on 
the  first  plea,  and  accepted  the  15s.  paid  into 
court.  The  issue  was  tried  and  found  for  the  de- 
fendant:— Held,  that  the  plaintiff  was  entitled  to 
all  the  costs  relating  to  the  15s.  paid  into  court. 
Harrison  v.  Watt,  4  Dowl.  &  L.  519;  16  M.  &  W. 
316;  11  Jur.  91 — Exch.  See  Homer  v.  Denham, 
11  Jur.  1036— Q.  B. 

The  plaintiffs  having  brought  one  action  against 
the  defendant,  and  another  against  T.,  two  direc- 
tors of  the  same  railway,  to  recover  the  same  sum 
of  money,  T.  pleaded  payment  of  300/.  into  court, 
and  the  plaintiffs,  without  proceeding  further 
against  him,  gave  notice  of  trial  in  the  action 
against  the  defendant.  The  Court,  on  an  applica- 
tion by  the  defendant  to  stay  proceedings  unless 
the  plaintiffs  would  give  the  defendant  the  benefit 
of  the  3001.  paid  into  court  by  T.,  allowed  the  de- 
fendant to  plead  payment  into  court  of  300/.,  with- 
out actually  paying  in  the  same.  Rendel  \.  Matte- 
son,  16  Law  J.,  Exch.,  168. 

A  plaintiff  brought  separate  actions  against  two 
joint  contractors,  one  of  whom  paid  300/.  into 
court;  and  the  plaintiff,  without  replying  in  that 
action,  gave  notice  of  trial  in  the  other.  The 
Court  allowed  the  defendant  in  this  latter  action, 
on  payment  of  costs,  to  insert  on  Ihe  record  a  plea 
of  payment  into  court  of  3001.,  without  actually 
paying  the  same.  Rendel  v.  Malleson,  16  M.  &  W. 
829;  5  Railw.  Cas.  146. 
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Assumpsit.  First  count,  on  a  bill  of  exchange 
for  262.  13s.  2d.  Second  count,  for  302.  money 
lent,  and  on  an  account  stated.  Pleas,  first,  non 
assumpsit  to  the  last  count,  except  102.  9s.  \d.; 
secondly,  plea  to  the  whole  declaration,  except 
101.  9s.  Id.,  parcel  of  the  first  count,  and  102.  9s. 
Id.,  parcel  of  the  last  count,  payment  before  action 
brought,  and  a  set-off.  Last  plea  as  to  the  101.  9s. 
Id.,  parcel  of  the  first,  and  102.  9s.  Id.,  parcel  of 
the  last  count,  payment  into  court  of  112.  (See 
Reg.  Gen.,  Trin.,  1  Viet.)  On  special  demurrer  to 
the  last  plea,  it  was  held  bad,  for  setting  up  as  a 
defence  payment  of  a  less  sum  than  the  whole  sum 
admitted  to  be  due  and  pleaded  to,  without  other 
answer  as  to  the  difference  than  no  damages  ultra 
the  sum  paid  in.  Tattersall  v.  Parkinson,  16  M.  & 
W.  752. 

Where  the  declaration  has  a  count  on  a  bill,  and 
also  an  indebitatus  count  for  the  consideration  of 
the  bill,  e.  g.  money  lent— Semble,  that,  to  prevent 
the  plaintiff  from  recovering  on  both  counts  by 
due  payment  into  court,  the  defendant  should 
plead  to  both  counts,  that  the  bill  was  given  on 
account  of  the  debt  in  the  second  count,  and  then 
allege  payment  into  court  of  the  amount  of  the 
bill  and  interest.  Ib. 

Defendant  pleaded  non  assumpsit  to  all  but  122. 
To  112.,  parcel  of  the  122.,  payment  and  accept- 
ance in  satisfaction  after  action  brought.  To  the 
residue,  payment  of  12.  into  court.  The  plaintiff 
traversed  the  payment  of  112.,  and  took  the  12.  out 
of  court.  It  appeared  by  the  evidence,  that  the 
amount  due  to  the  plaintiff,  at  the  commencement 
of  the  suit,  did  not  exceed  122.,  and  that  112.  was 
paid  after  action  brought,  and  accepted  by  the  de- 
fendant in  satisfaction  of  that  amount: — Held, 
that  the  plaintiff,  after  the  payment  of  the  12..  was 
not  entitled  to  proceed  for  costs  in  respect  of  the 
112.,  but  that  the  defendant  was  entitled  to  have 
the  verdict  entered  for  him,  and  to  the  general 
costs  of  the  action.  Home  v.  Denham,  17  L.  J., 
Q.  B.,  29;  11  Jur.  1036.  See  Fletcher  v.  Tanner, 
3  C.  B.  963 ;  Harrison  v.  Watt,  17  L.  J.,  Exch.,  74. 

Plea  of  Payment  before  Action.]  — In  an  action  of 
debt  a  plea  of  payment  before  action  brought,  in 
full  satisfaction  and  discharge  of  all  the  causes  of 
action  in  the  declaration  mentioned,  is  a  plea  to 
the  damages  as  well  as  to  the  debt.  Triston  v. 
Barrington,  4  Dowl.  &  L.  273;  16  M.  &  W.  61; 
16  Law  J.,  Exch.,  2. 

Plea,  that  the  defendant  made  his  promissory 
note  in  writing,  and  thereby  promised  .to  pay  to 
the  plaintiff's  order  on  demand  10502.,  and  de- 
livered the  same  to  the  plaintiff,  who  took  and  re- 
ceived it  for  and  on  account  of  the  debt  in  the 
declaration  and  all  causes  of  action  in  respect 
thereof,  and  that  afterwards  a  warrant  of  attorney 
was  given  in  full  satisfaction  and  discharge  of  the 
said  promissory  note,  and  of  all  causes  of  action 
in  respect  thereof,  and  of  the  causes  of  action 
in  the  declaration  mentioned: — Held,  not  bad  for 
duplicity.  Fearne  v.  Cochrane,  11  Jur.  353  ;  16Law 
J.,  C.  P.,  305. 

Quaere,  whether  bad  as  an  argumentative  plea 
of  payment. 

Plea  of  Payment  after  Action.]  — In  an  action  of 
debt  for  work  and  labour,  and  for  money  paid,  de- 
fendant plcMclcd  that  he  paid  to  plaintiff  a  certain 
sum  of  money  "  in  full  satisfaction  and  discharge 
of  all  the  causes  of  action  in  the  declaration  men- 
tioned.' Plaintiff  having  signed  judgment  on  the 
ground  that  the  plea  did  not  notice  the  damages 
claimed  in  the  declaration, — Held}  that  the  judg- 
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ment  was  rightly  set  aside  by  a  judge  at  chambers. 
Treston  v.  Barrington,  10  Jur.  928— Exch. 

Assumpsit  upon  a  cheque  for  252.  Plea,  pay- 
ment of  602.  in  satisfaction  of  the  debt,  damages, 
and  costs  after  action  brought.  It  appeared  that 
defendant,  after  the  action  was  commenced,  paid 
25/.,  and  offered  12.  for  any  expenses,  which  the 
plaintiff  refused,  saying  that  he  would  pay  the  ex- 
penses himself: — Held,  that  the  plea  was  proved, 
and  supported  a  verdict  for  defendant.  Thdme  v. 
Boast,  12  Jur.  1024;  17  L.  J.,  Q.  B.,  339. 

Evidence  of  Payment.] — Payment  and  accept- 
ance of  a  sum  which  is  the  amount  of  a  debt 
certain,  in  respect  of  the  omission  to  pay  which 
the  creditor  is  entitled  to  nominal  damages,  is  suf- 
ficient evidence  to  support  a  plea  of  payment  of 
the  debt  and  damages.  Beaumont  v.  Greathead, 
3  Dowl.  &  L.,  631;  15  Law  J.,  N.  S.,  C.  P.,  130. 

A  person  who  accepts  the  amount  of  a  debt,  in 
respect  of  the  non-payment  of  which  at  the  stipu- 
lated period  he  has  become  entitled  to  nominal 
damages,  cannot,  after  the  acceptance  of  the  debt, 
sue  for  such  nominal  damages.  Ib. 

A  payment  by  one  of  several  makers  of  a  joint 
and  several  promissory  note,  may  be  pleaded  by 
any  of  the  parties  as  a  payment  by  himself.  Ib. 

Where  money  is  paid  by  a  debtor  on  behalf  of  a 
creditor,  the  character  of  such  payments  is  matter 
rather  of  evidence  than  of  law.  Worthingtonv. 
Grimsditch,  15  Law  J.,N.  S.,Q.  B.,52;  10  Jur.  26. 

Proceedings  were  commenced  on  the  common 
law  side  of  the  Court  of  Chancery  against  the 
surety  of  a  receiver,  to  compel  the  payment  of 
tae  balance  ordered  to  be  paid  to  the  plaintiff. 
The  surety  paid  the  amount  to  the  solicitor  prose- 
cuting the  proceedings,  and  then  applied  to  have 
his  recognizance  vacated.  The  petition  was 
served  on  the  plaintiff,  who  did  not  appear.  The 
Court  refused  to  make  the  order,  but  directed  the 
plaintiff  to  be  served  with  a  notice  that  the  order 
would  be  made  on  a  given  day,  unless  the  plaintiff 
showed  cause  to  the  contrary.  The  plaintiff  not 
then  appearing,  the  order  was  made.  Mann  v. 
Stennett,  8  Beav.  189. 

Assumpsit  on  a  bill  of  exchange  for  4192.  2s. 
Damages,  5002.  First  plea,  as  to  42.  18s.,  "  par- 
cel of  the  sum  mentioned  in  the  declaration," 
payment  of  52.  into  court.  Second  plea,  "  as  to 
the  residue  of  that  sum,"  that  plaintiffs  were 
agents  and  brokers  for  H.,  and,  as  such,  had  sold 
property  for  him  for  4152.  12s.  6d.,  which  was  to 
be  paid  at  a  date  to  arrive  before  the  maturity  of 
the  bill ;  that  H.  had  applied  to  plaintiffs  to  ad- 
vance him  this  money,  which  plaintiffs  had  agreed 
to  do  if  he  would  procure  defendants'  acceptance 
of  the  bill,  they  undertaking  to  appropriate  the 
purchase-money  in  satisfaction  of  the  bill.  Aver- 
ment, that  the  purchase-money  was  received  be- 
fore the  bill  became  due,  and  was  sufficient  to 
satisfy  the  residue  of  the  bill.  Third  plea,  "to 
the  said  residue,"  payment  of  4152.  12s.  Gd.  be- 
fore the  bill  became  due  and  before  the  com- 
mencement of  the  action,  in  discharge  of  the  pre- 
mises and  all  damages  as  to  the  said  residue. 
The  facts  were,  that  plaintiffs  had  sold  shares  for 
H.  for  4152.  12s.  6d.  Before  the  settling  day  he 
applied  to  plaintiffs  for  this  money,  and  they 
agreed  to  advance  it  if  he  would  procure  defend- 
ants' acceptance  for  the  amount,  promising  to  ap- 
propriate the  purchase-money  to  its  discharge. 
The  bill  was  drawn  for  a  period  beyond  the  set- 
tling day,  and  for  4192.  2s.,  to  cover  the  accruing 
interest.  Defendants  accepted  the  bill  on  the 
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faith  of  this  arrangement.  The  purchase-money 
was  received  in  due  time: — Held,  after  verdict 
for  defendants  on  the  second  and  third  pleas,  first, 
that  the  facts  were  evidence  of  payment  by  de- 
fendants, and  that  the  proceeds  of  the  shares, 
when  received  by  plaintiffs,  was  money  paid  to 
plaintiff's  on  defendants'  account,  and  as  their 
agent.  Hills  v.  Meynard,  11  Jur.  796  ;  16  Law  J., 
Q.  B.,  306. 

Held,  secondly,  that  plaintiffs  had  no  right  to 
deduct  from  the  proceeds  of  the  shares  a  sum  due 
from  H.  to  plaintiff's  for  brokerage  on  a  previous 
purchase  for  him.  Ib. 

Held,  thirdly,  that  "the  sum  mentioned  in  the 
declaration"  was  419/.  2s.  and  that  "  the  residue" 
in  the  second  and  third  pleas  was  the  residue  of 
419/.  2s.,  (after  deducting  the  4Z.  18s.  paid  into 
court),  and  damages,  not  exceeding  5001.  in  all ; 
and,  further,  that  damages  were  pleaded  by  both 
pleas,  and,  therefore,  the  whole  declaration  was 
answered.  Ib. 

A.  being  sued  on  a  joint  and  several  promissory 
note,  made  by  himself  and  by  B.  and  C.,  pleaded 
that  he  paid  to  the  plaintiff,  and  the  plaintiff  ac- 
cepted and  received,  the  monies  in  the  declaration 
mentioned,  in  full  satisfaction  and  discharge  of 
the  debt  and  damages  in  the  declaration  mention- 
ed : — Held,  that  the  plea  was  sustained  by  proof 
that  the  amount  of  the  note  was  paid  by  C.  Beau- 
mont v.  Greathead,  2  C.  B.  494. 

Held,  also,  that  the  jury  were  not  bound  to  give 
nominal  damages,  though  the  money  was  not  paid 
until  some  time  after  the  maturity  of  the  note.  Ib. 
In  order  to  support  a  plea  of  payment  defendant 
showed,  that,  in  reply  to  a  demand  of  payment,  he 
sent  a  post-office  order,  in  which  plaintiff  was 
described  by  a  wrong  Christian  name.  Plaintiff 
kept  the  order,  and  the  post-office  would  have 
cashed  it  for  him  if  he  would  have  signed  a  receipt 
in  the  name  in  which  it  was  drawn  : — Held,  that 
the  plea  was  not  made  out,  and  that  plaintiff's  not 
having  returned  the  order  was  no  waiver  in  the 
mistake  of  his  name.  Gordon  v.  Strange,  11  Jur. 
1019— Exch. 

Where  the  defendant,  in  answer  to  a  letter  de- 
manding payment,  sent  a  post-office  order,  in 
which  the  plaintiff  was  described  by  a  wrong 
Christian  name,  and  the  plaintiff  kept  it,  but  did 
not  cash  it,  although  he  was  informed  at  the  post- 
office  he  might  receive  the  money  at  any  time,  by 
signing  it  in  the  name  of  the  payee — Held,  that 
this  was  no  evidence  of  payment.  Gordon  v. 
Strange,  1  Exch.  Rep.  477. 

The  defendant,  having  money  of  the  plaintiff  in 
his  hands,  drew  on  his  banker,  in  favour  of  the 
plaintiff,  a  cheque,  which  was  paid  to  the  plaintiff 
at  the  bank : — Held  evidence  of  payment,  without 
proof  that  the  plaintiff  had  received  the  cheque 
from  the  defendant.  Mountford  v.  Harper,  16  M. 
&  W.  825. 


PEERAGE. 

Scotch  wills  registered  in  the  Court  of  Session, 
are  retained  there  ;  and,  if  it  is  necessary  to  prove 
anv  such  wills  in  England,  a  certified  copy  is  given 
out,  and  is  admitted  to  probate  in  the  English  ec- 
clesiastical courts.  The  Lords  Committees  for 
Privileges  will  not,  on  claim  of  peerage,  receive 
such  copy,  unless  it  is  shown  that  the  original  will 
cannot  be  produced.  IVharton  Peerage,  12  Cl.  & 
Fin.  295— H.  L.,  1844. 

It  appeared  by  the  parliamentary  pawns  of  36 
H.  8,  and  1  Edw.  6,  that  a  writ  had  been  directed 
to  Thomas  Lord  Wharton  for  each  of  these  parlia- 
ments, but  there  was  no  evidence  of  his  sitting  in 
either  of  them,  or  in  the  writ  itself.  The  Journals 
of  the  House  of  Lords  showed,  that  he  was  sum- 
moned to  and  sat  in  the  Parliament  of  the  2d  of 
Edward  6,  and  subsequent  parliaments.  Creation 
of  baronies  by  patent  was  not  then  unusual ;  but  no 
patent  or  record,  or  other  trace  of  a  patent  crea- 
ting the  barony  of  Wharton,  could  be  found:  — 
Held,  that  the  said  barony  was  created  by  writ  and 
sitting  in  the  2d  of  Edward  6,  and  was  descendi- 
ble to  heirs  general  (of  the  body).  Ib. 

A  decretal  order  in  Chancery,  reciting  the  sub- 
stance of  the  bill  and  answers,  is  admissible  on 
proof  of  pedigree  to  establish  the  identity  of  par- 
ties to  the  suit.  Ib. 

But  an  answer  alone,  though  sworn  but  not  filed, 
is  not  admissible.  16. 

PENALTY. 

Defendant  by  deed  assigned  to  plaintiff  his  busi- 
ness, as  a  surgeon  and  an  apothecary,  carried  on 
by  defendant  in  Park-street,  Camden  Town,  and 
defendant  covenanted  that  he  should  not,  nor 
would,  directly  or  indirectly,  by  himself  or  in  co- 
partnership, carry  on  or  exercise  his  practice  or 


PEACE  (ARTICLES  OF)  — See  CRIMINAL  LAW. 

PEER. 

Process  against.] — It  is  no  ground  for  setting 
aside  a  writ  of  summons,  that  it  is  framed  as  a 
pluries  writ,  when  the  pracipe  is  for  an  alias  ;  or 
that  it  is  issued  against  Baron  A.,  without  stating 
his  Christian  name.  Wells  v.  Suffield,  4  C.  B.  750 ; 
5  Dowl.  &  L.  177. 
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profession  of  a  surgeon  or  apothecary,  or  either  of 
them,  by  residing  or  visiting  any  patient  within 
three  miles  from  the  then  place  of  business  of  de- 
fendant, in  Park-street  aforesaid  :  and  that,  in  case 
of  breach  of  covenant,  defendant  should  and  would 
pay  to  plaintiff  the  full  sum  of  5001.,  to  be  reco- 
vered against  defendant  as  and  for  liquidated  da- 
mages, and  not  as  a  penalty  : — Held,  that  for  a 
breach  of  this  covenant  the  measure  of  damages 
was  the  full  sum  of  5007.  Rawlinson  v.  Clarke, 
14  Mee.  &  W.  187. 

Quaere,  whether,  upon  breach  of  covenant  "  to 
make  yearly  one  fourth  part  of  the  arable  lands  a 
good  fallow,  or  otherwise  pay  207.  per  acre  per  an- 
num for  every  acre  which  should  be  used  contrary 
to  the  covenant,  over  and  above  the  rent  reserved 
by  the  indenture,  to  be  paid  forthwith,  or  to  be 
recovered  by  the  plaintiff'  as  ascertained  or  liqui- 
dated damages,"  a  jury  is  bound  to  assess  the 
damages^at  20Z.  per  acre,  or  only  at  the  amount  of 
damage  actually  caused  by  breach  of  the  cove- 
nant. Fuller  v.  Fenwick,  16  Law  J.,  C.  P.,  79. 

By  deed,  reciting  that  A.  &  B.  carried  on  busi- 
ness as  perfumers,  in  partnership,  and  that  it  had 
been  agreed  between  them  that  B.,  in  considera- 
tion of°2100Z.,  should  assign  to  A.  his  moiety  of 
the  goodwill,  stock  in  trade  &c.  of  the  co-part- 
nership. B.in  consideration  thereofcovenanted  that 
he  would  not  during  his  life  carry  on  the  trade  of 
a  perfumer  within  the  Cities  of  London  and  West- 
minster, or  within  the  distance  of  six  hundred 
miles  from  the  same  respectively;  and  for  the 
observance  of  this  covenant,  he  bound  himself  to 
A.,  his  executors,  &c.,  in  the  sum  of  500U/.,  by 
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•way  of  liquidated  damages,  and  not  of  penalty  : — 
Held,  in  the  Exchequer  Chamber  (affirming  the 
judgment  of  the  Court  of  Exchequer),  that  this 
covenant  was  divisible,  and  was  good  so  far  as  it 
related  to  the  Cities  of  London  and  Westminster, 
though  void  as  to  the  six  hundred  miles;  that  a 
breach,  that  B.  carried  on  the  trade  in  the  City  of 
London,  was  good,  and  that  A.  was  entitled  to 
recover  in  respect  of  such  breach,  the  whole  sum 
of  50001.  Price  v.  Green,  16  M.  &  W.  346.;  16 
Law  J.,  Exch.,  108. 

Liquidated.] — By  a  deed  for  the  dissolution  of 
partnership  between  the  plaintiff  and  defendant, 
it  was  covenanted  by  the  defendant,  that  he  would 
not,  at  any  time  or  times  thereafter  within  the 
next  seven  years,  directly  or  indirectly,  either  by 
himself  or  in  co-partnership  with  another  or  others, 
carry  on  the  business  of  an  attorney  or  solicitor 
within  a  distance  of  fifty  miles  from  a  place  named, 
nor  interfere  with,  solicit,  or  influence  the  clients 
of  the  late  co-partnership  ;  and  that  if  he  should  in 
any  respect  infringe  that  covenant,  then  he  should 
immediately  thereupon  pay  the  plaintiff  the  sum 
of  10001.,  as  and  for  liquidated  damages,  and  not 
by  way  of  penalty: — Held,  that  the  sum  of  1000/. 
was,  upon  the  construction  of  this  covenant,  to  be 
considered  by  way  of  liquidated  damages,  and  not 
as  a  penalty.  Galesworthy  v.  Strutt,  1  Exch.  Rep. 
659;  17  L.  J.,  Exch.,  226. 

PEREMPTORY  UNDERTAKING— See  PRACTICE 
AT  LAW. 


PERJURY — See  CRIMINAL  LAW. 


PETITION  OF  RIGHT. 

By  the  Treaty  of  Commerce  of  1786,  "  in  case 
of  any  misunderstanding  between  England  and 
France,  the  subjects  of  each,  residing  in  the  terri- 
tories of  the  other,  shall  be  allowed  to  continue 
their  residence  and  business  without  being  dis- 
turbed, so  long  as  they  behave  peaceably,  and  do 
nothing  contrary  to  the  laws ;  and  in  case  their 
conduct  shall  render  them  suspected,  and  the  re- 
spective Governments  should  be  obliged  to  order 
them  to  withdraw,  they  shall  be  allowed  twelve 
months  to  enable  them  to  withdraw  with  their  ef- 
fects and  property,  whether  entrusted  to  indivi- 
duals or  to  the  State;  it  being  understood  that  this 
indulgence  is  not  to  extend  to  those  who  shall 
conduct  themselves  in  a  manner  contrary  to  public 
order."  The  Treaty  of  Peace  between  Great 
Britain  and  France  in  1814  provides,  that  com- 
missioners "  shall  undertake  the  examination  of 
the  claims  of  his  Britannic  Majesty's  subjects  upon 
the  French  Government  for  the  value  of  the  pro- 
perty, movable  or  immovable,  illegally  confiscated 
(induement  confisques)  by  the  French  authorities, 
as  also  for  the  total  or  partial  loss  of  their  debts 
or  other  property  illegally  detained  under  seques- 
tration since  1792."  The  Convention  of  1815 
provides,  that  "  the  subjects  of  his  Britannic  Ma- 
jesty having  claims  against  the  French  Govern- 
ment, who,  in  contravention  of  the  second  article 
of  the  Treaty  of  Commerce  of  1786,  and,  since 
1793,  have  suffered  inconsequence  of  confiscation 
or  sequestration  decreed  in  France,  shall,  in  con- 
formity to  the  fourth  additional  article  of  the 
Treaty  of  1814,  be  indemnified  and  paid  after  their 
claims  shall  have  been  recognized  as  legitimate, 
and  the  amount  thereof  fixed,  according  to  the 
forms  and  under  the  conditions  thereinafter  ex- 
pressed." By  etat.  59  Geo.  3,  c.  31,  reciting  that 


certain  commissioners  appointed  by  the  Crown 
had  caused  to  be  inscribed  in  a  register  the  names 
of  all  the  claimants  who  had  presented  themselves 
within  the  period  prescribed  by  the  Convention, 
it  was  enacted,  that  they  should  apportion  the 
sums  of  money  stipulated  by  the  said  Convention 
to  be  provided  by  France  among  the  several  claim- 
ants whose  names  were  duly  entered  in  the  said 
register,  and  that  the  rejection  of  any  claim  by 
them  should  be  final  and  conclusive  ;  and  that  the 
surplus,  if  any,  should  be  paid  into  the  Bank  of 
England  on  the  Government  account.  Upon  a 
petition  of  right  the  inquisition  found,  that,  in 
1793,  the  suppliant  "  took  refuge  in  the  Austrian 
army,  then  invading  the  soil  of  France  ;  and  it  was 
decreed  by  the  authorities  that  he  should  be  de- 
clared emigrant,  and  that  his  property  should  be 
confiscated,  in  order  to  its  being  sold  or  aliened 
agreeably  to  the  provisions  of  the  laws  relating  to 
emigrants ;  that,  in  pursuance  thereof,  the  sup- 
pliant's lands  and  other  property  were  seized  as 
confiscated  by  the  French  Government,  and  treated 
as  national  property  ;  that  neither  his  name  nor 
his  claim  had  been  placed  on  the  register  of  the 
names  of  the  claimants  under  the  Treaty  till  after 
the  passing  of  the  Act,  59  Geo.  3,  c.  31  ;  and  that, 
afterpayment  of  all  the  registered  claims  which  had 
been  established,  a  surplus,  exceeding  280, 0001., 
remained  in  the  hands  of  the  Commissioners  of 
Deposit,  out  of  which  200, 0001.  were  applied  to 
payment  of  claims  tendered  too  late  under  the 
Convention  of  1815,  but  admitted  under  the  au- 
thority of  the  Lords  of  the  Treasury  in  pursuance 
of  the  act.  Pleas,  first,  traversing  the  matters  in 
the  petition  and  also  in  the  inquisition  ;  secondly, 
that  the  causes  of  petition,  in  the  petition  and  also 
in  the  inquisition  contained,  did  not  accrue  since 
the  accession  of  the  Queen.  The  verdict  of  the 
jury  in  the  Court  of  Queen's  Bench  affirmed  the 
matters  in  the  inquisition,  but  did  not  notice  the 
allegations  in  the  petition  : — Held,  upon  the  facts 
found  by  the  jury  in  the  latter  court,  first,  that, 
assuming  the  suppliant  to  be  a  British  subject,  the 
Court  could  not  take  judicial  notice  of  the  mean- 
ing of  the  word  "  emigrated,"  nor  pronounce  the 
law  which  subjected  any  act  of  emigration  to  the 
penalty  of  confiscation  illegal,  or  undue,  when  ap- 
plied to  any  British  subject  residing  in  France; 
nor  could  it  inquire  whether  it  had  been  unlaw- 
fully or  unduly  enforced  against  the  suppliant  by 
the  French  tribunal,  which  pronounced  sentence 
under  it;  and,  therefore,  the  suppliant  had  not 
brought  himself  within  the  terms  of  the  treaties. 
Baron  de  Bode  v.  Reg.,  10  Jur.  773— Q.  B. 

Secondly,  that,  supposing  the  suppliant  had 
brought  himself  within  the  terms  of  the  treaties, 
he  had  not  availed  himself  of  their  provisions,  in- 
asmuch as  the  inquisition  did  not  find  that  his 
claim  had  been  admitted  as  legitimate,  or  that  the 
amount  had  been  ascertained;  that  he  did  not  fall 
within  the  enacting  clause  of  stat.  59  Geo.  3,  c.31; 
and  that  this  money  had  not  been  received  by  the 
Crown,  nor  had  it  been  received  to  the  suppliant's 
use.  Ib. 

Quaere,  whether  a  petition  of  right  is  maintain- 
able for  a  sum  of  money  claimed  from  the  Crown, 
either  as  a  debt  or  by  way  of  damages.  'Ib. 

The  Lord  Chancellor  will  not  make  an  order  for 
a  commission  upon  a  petition  of  right  without  no- 
tice to  the  Attorney-General.  In  re  Robson,  2  Ph. 
84;  16  Law  J.,  Chanc.,  105. 

The  first  step  in  proceedings  upon  a  petition  of 
right  on  which  the  Royal  indorsement  has  been 
made,  is  to  ascertain  the  facts  on  which  the  peti- 
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tioner's  claim  is  founded;  and  a  commission  for 
that  purpose  is  of  course,  unless  the  Attorney- 
General  be  willing  to  admit  the  facts  as  alleged, 
and  to  take  issue  upon  them  by  demurrer.  In.  re 
Baron  de  Bode,  2  Ph.  85. 

A  legatee  claiming  under  an  alleged  will  of 
George  III.  under  his  sign  manual,  in  pursuance 
of  the  40  Geo.  3,  c.  88,  s.  10,  filed  a  bill  against 
the  executor  of  George  IV.,  alleging  that  George 
IV.  and  his  executors  had  possessed  the  assets  of 
George  III.;  and  it  alleged  that  the  will  had  not 
been,  and,  being  a  sovereign's  will,  could  not  be 
proved.  A  demurrer  was  allowed,  on  the  ground, 
that,  until  the  will  had  been  proved,  the  Court  of 
Chancery  had  no  jurisdiction;  and,  semble,  that 
the  proper  remedy  against  George  IV.  would  have 
been  by  petition  of  right.  Ryves  v.  Wellington 
(Duke  of),  9  Beav.  579. 

Semble,  it  is  not  competent  to  the  King,  or 
rather  to  his  responsible  advisers,  to  refuse  capri- 
ciously to  put  into  a  due  course  of  investigation 
any  proper  question  raised  on  a  petition  of  right. 
Ib. 

PILOT — See  SHIPPING. 


PLEADING  AT  LAW. 

[For  the  Pleadings  in  particular  Actions,  see  the 

respective  Titles.] 

General  Points  of  Pleading.]  — The  omission  of 
the  Christian  names  of  parties  in  pleading  a  writ- 
ten instrument  or  facts  (unless  excused  by  aver- 
ment), is  a  ground  of  special  demurrer.  Levy  v. 
Webb,  15  Law  J.,  N.  S.,  Q.  B.,  407;  10  Jur.  980. 

To  a  count  in  trover  for  converting  cattle  and 
goods,  to  wit,  beasts  of  the  plough,  implements 
of  husbandry,  books,  bedsteads,  &c.,  defendant 
pleaded  a  justification  of  the  seizure  as  a  distress 
for  rent.  Plaintiff  replied,  that  he  was  a  husband- 
man, and  that  the  goods  mentioned  in  the  count 
were  beasts  of  the  plough  and  implements  of  hus- 
bandry, there  being  other  available  distress  upon 
the  premises  at  the  time: — Held,  bad  on  special 
demurrer,  inasmuch  as  it  professed  to  answer  the 
whole  of  the  plea,  which  plea  embraced  all  the 
articles  enumerated  (under  a  videlicet)  in  the 
count,  some  of  which  were  not  implements  of 
husbandry.  Davies  v.  Aston,  1  C.  B.  746,  3  Dowl. 
&  L.  188. 

In  a  declaration  containing  several  counts  on 
different  bills  of  exchange,  each  count,  after  de- 
scribing the  bill,  referred  to  it  as  "the  said"  bill 
of  exchange: — Held,  sufficiently  certain  even  on 
special  demurrer,  for  that  the  words  "  the  said  " 
ought  to  be  referred  to  the  last  antecedent.  Es- 
daile  v.  Maclean,  15  Mee.  &  W.  277. 

Plea,  that  the  action  was  commenced  after  the 
coming  into  operation  of  the  stat.  6  &  7  Viet.  c.  73, 
and  is  prosecuted  by  plaintiff  against  defendant 
to  recover  from  defendant  the  amount  of  fees  by 
plaintiff  "  claimed  and  demanded"  to  be  due  to 
him  from  defendant  for  work  done  by  plaintiff  for 
defendant,  and  that  the  same  was  done  by  plain- 
tiff as  attorney  and  solicitor  of  and  for  defendant, 
and  that  no  signed  bill  was  delivered  to  defend- 
ant: — Held,  on  special  demurrer,  that  it  suffi- 
ciently confessed  the  work  done.  Scadding  v 
Eyles,  15  Law  J.,  N.  S.,  Q.  B.  364 ;  10  Jur.  945. 

To  a  declaration  containing  counts  for  use  anc 
occupation,  and  the  other  indebitatus  counts,  each 
count  claiming  a  sum  exceeding  11.,  defendan 


pleaded  a  tender  of  71.  "  parcel  of  the  monies  in 
he  declaration  mentioned  :" — Held,  that  the  plea 
id  not  necessarily  admit  that  something  was  due 
n  each  count.  Robinson  v.  Ward,  15  Law  J., 

ST.  S.,Q.  B.,  271;  10  Jur.  409. 

A  replication  which  answers  the  only  material 
jart  of  a  plea,  is  good,  notwithstanding  the  intro- 
luction  of  immaterial  matter  in  the  plea.     Ham- 
mond v.  Colls,  1  C.  B.  916. 

Debt  on  a  note  for  15/.,  with  a  count  for  30Z.  on 
in  account  stated:  first  plea  to  the  first  count, 
alleging  special  circumstances  as  to  the  making  of 
he  note,  which  showed  that  it  was  given  upon  a 
misrepresentation,  and  without  consideration ; 
secpnd  plea,  as  to  the  sum  of  15Z.,  parcel  of  the 
money  and  causes  of  action  in  the  last  count  men- 
.ioned,  that  the  making  of  the  note  in  the  first 
ount  mentioned  was  and  is  the  account  stated  in 
the  last  count  mentioned,  so  far  as  the  same  re- 
ates  to  the  sum  of  15/.,  parcel  &c.,  and  that  the 
allegations  and  statements  by  defendant,  made  in 
lis  first  plea,  were  and  are  true  modo  et  forma.  On 
special  demurrer  to  the  second  plea,  on  the  ground, 
that,  professing  to  answer  part  of  the  count  on  the 
account  stated,  it  nevertheless  presented  an  answer 
to  the  cause  of  action  in  the  first  count  also  : — Held, 
that  the  plea  was  good.  Hammond  v.  Dayson, 

15  Law  J.,  N.  S.,  Exch.,  278. 

A  declaration  describing  the  defendant  by  the 
initial  of  one  of  his  Christian  names  was  specially 
demurred  to  on  that  ground.  The  Court  refused  to 
set  aside  the  demurrer  as  frivolous.  Nash  v.  Col- 
lier,  11  Jur.  1017— C.  P. 

The  declaration  described  a  party  to  a  bill  of  ex- 
change by  the  initial  of  his  Christian  name,  without 
showing  that  he  was  so  designated  in  the  bill  : — 
Held,  ill.  Esdaile  v.  Maclean,  15  M.  &  W.  277; 

16  Law  J.,  Exch.,  71. 

A  declaration  containing  several  counts  on  bills 
of  exchange,  each  count  of  which  described  the 
bill,  and  then  referred  to  it  as  "  the  said"  bill  of 
exchange: — Held,  that  as  the  words  "the  said" 
had  reference  to  the  last  antecedent,  the  declara- 
tion was  sufficiently  certain,  even  on  special  de- 
murrer. Ib. 

Declaration,  for  that  whereas  the  defendant,  con- 
triving and  wickedly  intending  to  injure  the  plain- 
tiff, to  wit,  on  &c.  in  a  certain  discourse,  in  the 
presence  of  &c.,  spoke  and  published  of  and  con- 
cerning the  plaintiff,  the  false,  malicious,  and  defa- 
matory words  following  (stating  them),  by  means  of 
which  the  plaintiff  is  greatly  injured  &c.: — Held 
bad,  on  special  demurrer,  for  charging  the  plaintiff 
with  having  committed  the  grievances  by  way  of 
recital  only,  and  not  positively.  Brown  v.  Thur- 
low,  16  M.  &  W.  36;  4Dowl.&L.  301;  16  Law  J., 
Exch.,  46. 

Where  a  plea  is  so  manifestly  bad  (as  non  as- 
sumpsit  to  an  action  on  a  bill  of  exchange)  that  it 
cannot,  under  any  circumstances,  be  supported, 
the  Court,  or  a  judge  at  chambers  will,  on  appli- 
cation, set  it  aside,  aiid  will  not  compel  the 
plaintiff  to  demur.  Robeson  v.  Ellis,  2  B.  C.  Rep. 
185— Wightman.  See  Lane  v.  Ridley,  12  Jur. 
44,  n.— Q.  B. 

If  the  law  of  a  foreign  country,  or  of  a  colony, 
be  stated  in  any  pleading,  the  allegation  may  be 
traversed  as  matter  of  fact ;  but  where  the  allega- 
tion is,  that  certain  transactions  took  place  abroad, 
by  virtue  of  which  the  party  pleading  acquired 
certain  rights,  the  virtute  cujns  is  matter  of  law, 
and  cannot  be  traversed.  Astley  v.  Fisher,  12  Jur. 
1051— C.  P.— Maule. 
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The  declaration  stated,  that,  before  the  hap- 
pening of  the  damage  complained  of,  to  wit,  on 
&c.,  a  certain  barge  of  the  defendant,  and  of 
\vhich  he  was  then  in  possession,  and  then  had 
the  management,  sunk  in  a  navigable  river  in 
England,  the  same  being  a  public  highway;  that 
it  lay  concealed  under  water,  in  such  a  manner 
that  vessels  passing  over  the  place,  would  be  in 
danger  of  striking  against  it,  of  which  the  defend- 
ant had  notice;  that  it  thereupon  became  and  was 
the  duty  of  the  defendant,  while  the  barge  continued 
so  sunk,  to  use  due  care  to  prevent  the  danger  to 
vessels  navigating  that  part,  by  giving  notice  by  a 
buoy,  or  otherwise,  to  persons  navigating;  that 
the  defendant  omitted  to  give  such  notice,  and 
that  a  vessel  of  the  plaintiffs'  was  damaged : — 
Held,  first,  that  the  declaration  was  insufficient, 
for  not  showing  with  sufficient  directness  any 
obligation  on  the  defendant  to  do  that  which  the 
plaintiffs  complained  the  defendant  omitted  to 
do.  Brown  v.  Mallett,  17  L.  J.,  C.  P.,  227;  12  Jur. 
204. 

Held,  secondly,  that  the  word  "  thereupon,"  in 
the  allegation  "  it  thereupon  became  and  was  the 
duty,"  was  not  to  be  understood  as  showing  that 
the  proposition  following  the  word  was  a  conse- 
quence deducible  from  what  preceded  it,  but  only 
as  showing  the  time  or  occasion  upon  which  the 
proposition  was  averred  to  have  taken  place.  Ib. 

Held,  thirdly,  that  the  allegation  in  question 
was  an  averment  of  matter  of  law  only,  and  that 
there  were  no  sufficient  allegations  of  facts  from 
which  such  law  could  be  inferred.  Ib. 

Certainty.} — To  an  action  on  a  bond,  defendant 
pleaded,  that  the  bond  was  executed  at  Calais, 
•where  defendant  was  then  domiciled,  and  that  the 
same  was  not  taken  or  passed  by  any  public  officer 
authorized  by  the  laws  of  France  so  to  do,  nor 
was  the  same  written  throughout  by  the  hand  of 
defendant ;  and  although  defendant  signed  it  with 
his  own  hand,  yet  defendant  did  not  in  any  part 
write  a  certain  formula  there  described,  nor  was 
defendant,  at  the  time  of  making  the  bond,  of  a 
certain  class  of  persons  also  described  in  the  plea  ; 
and  that,  by  reason  of  the  premises,  the  bond,  by 
the  laws  of  France,  never  was  binding  on  defend- 
ant: — Held,  that  the  plea  was  bad  for  not  with 
sufficient  certainty,  but  only  inferentially,  aver- 
ring what  the  law  of  France  was  by  which  the 
bond  was  invalid.  Benham  v.  Mornington  (Earl), 
15  Law  J.,  N.  S.,  C.  P.  221  ;  10  Jur.  618. 

To  trespass,  first,  for  breaking  and  entering  a 
dwelling-house,  secondly,  for  false  imprisonment, 
defendant  pleaded,  setting  out  grounds  of  suspi- 
cion of  felony  against  plaintiff,  and  then  stated 
"  wherefore  defendant,  suspecting  plaintiff  to  have 
been  guilty  of  feloniously  stealing  the  said  goods, 
did  peaceably  enter  the  dwelling-house  of  plain- 
tiff, the  outer  door  being  opened  to  him  by  plain- 
tiff's mother,  in  company  with  one  B.,  a  constable, 
and  did  then  give  plaintiff  into  the  custody  of  B.,  and 
then,  in  a  reasonable  lime  from  entering  the  dwel- 
ling-house, left  the  same,  and  then  conveyed  plain- 
tiff therefrom  to  the  police-station:" — Held,  bad 
on  special  demurrer,  for  not  showing  with  suffi- 
cient certainty  for  what  purpose  defendant  en- 
tered into  the  dwelling-house,  nor  whether  he 
found  plaintiff  there.  Smith  v.  Shirley,  15  Law  J., 
K.  S.,  C.  P.  230. 

To  an  action  for  breach  of  an  agreement  to  make 
plaintiff  (who  had  been  governess  in  defendant's 
family)  un  annual  allowance  for  her  maintenance 
and  instruction,  until  plaintiff  should  be  required 


by  defendant  to  resume  her  situation,  defendant 
pleaded  that  he  entered  into  the  agreement  in  the 
belief,  and  on  the  representation  by  plaintiff,  that 
she  was  an  honest  and  moral  person,  and  a  fit  and 
proper  person  for  the  situation  and  employment, 
in  the  declaration  ;  and  that,  before  breach  of  the 
agreement,  he  discovered  that  plaintiff  had  been 
and  was  an  immoral  and  dishonest  person,  and 
wholly  unfit  and  improper  for  the  situation  and 
employment  aforesaid,  and  a  person  whom  it  would 
have  been  improper  and  wrong  for  him  to  employ 
as  a  governess  and  teacher  of  his  children  : — Held, 
that  the  plea  was  bad,  as  being  too  general  and 
uncertain.  Burgess  v.  Beaumont,  1  Man.  &  G.  962. 

An  allegation  in  a  plea,  that  the  tobacco,  for 
the  price  of  which  the  action  was  brought,  was  sold 
by  the  plaintiffs,  as  manufacturers  of  tobacco, 
after  the  stat.  6  Geo.  4,  c.  81,  and  that  they  had 
not  a  license  under  that  act,  is  not  a  sufficiently 
direct  allegation  that  the  plaintiffs  were  manufac- 
turers of  tobacco  so  as  to  come  withki  the  provi- 
sions of  the  act.  Smith  v.  Mawhood,  14  Mee.  & 
W.  452;  15  Law  J.,  N.  S.,  Exch.,  149. 

To  a  declaration  in  debt  on  an  award,  defend- 
ant pleaded  a  special  plea,  showing  that  the  arbi- 
trator had  not  awarded  on  all  the  issues  in  the 
cause  referred  to  him  : — Held,  that  the  plea  of 
"  no  award,"  means  no  valid  award.;  and,  there- 
fore, that  the  above  plea  was  bad  on  special  de- 
murer, as  being  an  argumentative  denial  of  the 
validity  of  the  award.  Dresser  v.  Stansfield,  14 
Mee.  &  W.  822;  15  Law  J.,  N.  S.,  Exch.,  274. 

To  an  action  on  a  deed  the  defendant  pleaded, 
that,  at  the  time  the  deed  was  made,  he  was  a  so- 
vereign prince,  and  that  the  deed  was  made  within 
his  dominions,  and  that,  from  the  time  of  the 
making  thereof,  continually,  until  and  at  the  time 
of  the  commencement  of  the  suit,  the  defendant 
had  been  and  still  was  entitled  to  all  rights  and 
privileges  appertaining  to  him  as  such  sovereign 
prince  : — Held,  that  the  plea  was  bad  in  substance, 
for  not  distinctly  showing  that  the  defendant  was  a 
sovereign  at  the  time  of  action  brought  or  plea 
pleaded.  Munden  v.  Brunswick  (Duke],  11  Jur. 
801;  16  Law  J.,  Q.  B.,  300. 

In  replevin,  an  avowry  by  the  bailiff  of  a  manor, 
justifying  the  seizure  as  a  distress  for  an  amercia- 
ment,  stated  that  plaintiff  had  unlawfully  obstructed 
the  jurors  of  the  manor  in  their  examination  of  the 
weights  and  measures,  and  that  the  jury  had  pre- 
sented that  plaintiff  had  so  obstructed  them,  where- 
upon he  was  amerced,  &c.: — Held  bad,  on  special 
demurrer,  for  not  stating  in  what  the  obstruction 
consisted.  Frost  v.  Lloyd,  11  Jur.  59;  16  Law  J., 
Q.  B.,  13. 

A  declaration  stated,  that  the  plaintiff  had  divers 
dealings  with  the  defendant,  and  that  divers  ac- 
counts remained  unsettled  between  them;  that  the 
plaintiff  had,  for  the  accommodation  of  one  of  the 
defendants,  accepted  divers  bills  of  exchange,  and 
thereupon,  in  consideration  that  the  plaintiff  then 
delivered  to  the  defendants  three  acceptances,  as 
follows:  167.  6s.  at  two  months,  211.  15s.  2d.  at 
three  months,  and  267.  7s.  lid.,  dated  the  7th  April, 
at  five  months,  as  full  settlement  of  debts,  the 
defendants  promised  the  plaintiff  to  return  to  him 
the  acceptances  drawn  by  the  said  defendant  as 
follows :  28Z.  15s.  and  287.  Breach,  that  the  de- 
fendants did  not  return  the  acceptances: — Held, 
on  special  demurrer,  that  the  declaration  was  ill 
for  want  of  certainty.  Webster  v.  Crouch,  17  L. 
J.,  Exch.,  303. 

Avowry  stated  that  plaintiff  was  an  inhabitant 


1001   Pleading  at  Law.  [DIGEST  OF  CASES.]  Pleading  at  Law.   1002 


and  resident  within  a  manor,  which  had  an  imme- 
morial court-leet,  to  which  he  owed  suit  and  ser- 
vice; that  the  jury  of  the  court  was  sworn,  accord- 
ing to  the  immemorial  custom  of  the  manor,  to 
examine  weights  and  measures  within  the  manor; 
that  they  proceeded  to  do  so  ;  but  plaintiff,  while 
they  were  so  proceeding,  "  knowingly  and  unlaw- 
fully obstructed  the  said  jurors  in  such  examina- 
tion ;"  that  the  obstruction  was  presented,  and 
plaintiff  amerced,  and  defendant  as  bailiff,  in  exe- 
cution of  a  warrant  &c.  to  collect  the  amercement, 
took  plaintiff's  goods  as  a  distress.  On  special 
demurrer — Held,  that  the  nature  of  the  act  of  ob- 
struction ought  to  have  been  more  specifically 
stated,  and  the  avowry  was  therefore  bad,  as  the 
presentment  was  not  a  sufficient  answer  in  an  ac- 
tion of  replevin,  without  a  direct  averment  that 
the  fact  presented  took  place.  Frost  v.  Lloyd, 
9  Q.  B.  130. 

Duplicity.}  — Duplicity  is  no  objection  to  a  count. 
Shepherd  v.  Shepherd,  1  C.  B.  847 ;  3  DowJ.  &  L. 
199. 

In  debt  on  a  promissory  note  by  payee  against 
maker,  the  declaration,  after  showing  that  the 
writ  issued  on  the  17th  of  May,  1845,  alleged, 
that  the  defendant,  on  the  25th  of  March,  1844, 
made  his  note  in  writing,  and  thereby  promised  to 
pay  to  the  plaintiff  or  order  6907.  on  the  25th  of 
March,  1S45,  which  day  had  expired  before  the 
commencement  of  the  suit,  and  then  delivered  the 
note  to  the  plaintiff,  and  that  thereupon  the  de- 
fendant then  agreed  to  pay  the  amount  of  the  said 
note  to  the  plaintiff  on  request.  Special  demurrer 
assigning  for  causes  that  the  declaration  was  double 
and  inconsistent,  and  that  it  was  uncertain  whether 
the  plaintiff  intended  to  rely  on  an  express  or  an 
implied  agreement: — Held,  that  the  declaration 
was  sufficient.  Ib. 

To  a  declaration  in  trespass  for  entering  the 
mill  of  plaintiff  and  taking  his  fixtures,  defendant 
pleaded  a  title  in  H.,  as  sub-lessee  of  the  premises 
for  a  term  of  years;  and  that  H.  becoming  bank- 
rupt before  the  lease  expired,  defendants,  as  his 
assignees,  before  the  time  when  &c.,  accepted  the 
lease,  and  entered  upon  the  mill  and  fixtures,  and 
thereby  became  possessed  of  the  same.  Replica- 
tion, that  H.,  before  his  bankruptcy,  made  a  sub- 
lease to  R.,  by  way  of  mortgage,  of  the  same  mill, 
together  with  the  fixtures,  under  which  R.  entered 
and  became  possessed  of  the  mill,  &c.,  for  the 
term  so  to  him  granted  ;  and  that  afterwards,  and 
before  the  bankruptcy  of  H.,  and  while  R.  was  so 
possessed  of  the  term,  which  was  still  undeter- 
mined, by  au  agreement,  in  writing,  between  H., 
R.,  and  plaintiff,  it  was  agreed  that  R.  and  H. 
should  grant  an  under-lease  to  plaintiff,  and  they, 
R.  and  H.,  should  sell,  and  plaintiff  should  buy, 
the  fixtures,  &c.,  at  a  certain  price;  under  which 
agreement  plaintiff,  with  the  consent  of  R.  and  H., 
before  H.'s  bankruptcy,  entered  and  became  pos- 
sessed of  the  mill,  &c.,  and  took  possession  and 
became  possessed  of  the  fixtures,  &c.: — Held, 
upon  special  demurrer,  that  the  replication  was 
good,  it  being  neither  double  nor  ambiguous.  Pirn 
v.  Grazebrook,  3  Dowl.  &  L.  454;  2  C.  B.  429; 
10  Jur.  250. 

Held,  also,  that  both  the  mortgage  and  agree- 
ment mentioned  might  have  been  traversed  by  de- 
fendants in  their  rejoinder;  and  that,  had  the 
mortgage  alone  been  traversed,  the  agreement 
would  not  have  been  admitted  on  the  record,  so 
as  to  entitle  the  plaintiff  to  judgment  non  obstante 
veredicto.  Ib. 


To  trover  by  A.  against  B.,  for  bales  of  goods, 
B.  pleaded  that  C.  was  the  factor  of  A.,  and  as 
such  entrusted  by  A.  with  the  dock-warrants  for 
the  delivery  of  the  bales;  that  C.  applied  to  B.  for 
an  advance  of  money  upon  the  pledge  of  the  bales  ; 
that  it  was  agreed  between  B.  and  C.,  that  C. 
should  pledge  the  bales  with  B.  as  a  security  for 
the  money  which  B.  agreed  to  advance  to  C.;  that, 
in  pursuance  of  this  agreement,  C.  delivered  the 
warrants  to  B.,  and  B.  advanced  the  money,  with- 
out notice  that  C.  was  not  the  owner  of  the  bales. 
A.  replied,  that  C.  was  not  entrusted  with  the 
warrants,  nor  did  C.  agree  with  B.  for  the  pledg- 
ing of  the  bales,  modo  et  forma: — Held,  that  the 
replication  was  bad  for  duplicity,  inasmuch  as  the 
denial  of  either  of  the  facts  traversed  by  the  repli- 
cation would  have  been  an  answer  to  the  plea. 
Bonzi  v.  Stewart,  1  Man.  &  G.  746. 

Assumpsit  by  the  assignees  of  P.,  a  bankrupt,  on 
a  policy  of  insurance  made  by  P.  before  his  bank- 
ruptcy. Plea  as  to  7S/.,  that  the  policy  was  made 
in  Scotland ;  that  the  said  sum  was  duly  fenced 
and  arrested  according  to  the  law  of  Scotland,  at 
the  suit  of  G.,  for  a  debt  due  to  him ;  that,  there- 
upon the  said  sum  became,  and  was,  according  to 
the  law  of  Scotland,  in  custody  of  the  law;  that, 
afterwards  G.  obtained  judgment,  which  was  final 
and  conclusive  against  P.,  and  the  plaintiffs,  as 
his  assignees  ;  and  that,  by  the  law  of  Scotland, 
all  right  and  claim  of  P.  to  the  said  sum,  have 
been,  and  still  are,  by  reason  of  the  premises, 
wholly  barred,  defeated,  and  destroyed;  and  the 
plaintiffs,  as  assignees,  never  acquired  any  right 
or  title  thereto.  Replication,  that  defendants 
broke  their  promise  of  their  own  wrong  ;  without 
this,  that  all  right  and  claim  of  P.  to  the  said  sum, 
is  wholly  barred ;  and  that  the  plaintiffs,  as  as- 
signees, never  acquired  any  right  or  title  thereto: 
— Held,  bad,  for  duplicity.  M'Leod  v.  Schultze,  3 
Dowl.  &  L.  60— Exch. 

A  count  in  a  declaration  alleged,  that,  in  con- 
sideration that  plaintiff  would  permit  a  brass  plate 
to  be  fixed  to  the  outer  door  of  the  premises, 
the  defendant  promised  to  cause  a  new  door  to  be 
put  up  at  the  expiration  of  the  tenancy :  breach, 
that  he  did  not  do  so.  Plea,  that,  before  any  cause 
of  action  accrued,  defendant  offered  to  cause  a 
new  door  to  be  affixed,  but  that  plaintiff  refused 
to  allow  him  so  to  do,  and  discharged  him  from 
carrying  the  said  agreement  into  execution: — 
Held,  on  special  demurrer,  that  the  plea  was  bad 
for  duplicity.  Dietrichsen  v.  Giubilei,  3  Dowl.  & 
L.  292;  14  Mee.  &  W.  845;  15  Law  J.,  N.  S., 
Exch. ,73. 

A.  being  possessed  of  a  term  of  5000  years  cre- 
ated on  the  4th  of  August,  1S15,  assigned  to  B.  by 
indenture  of  the  5th  of  August,  1818,  subject  to 
redemption  on  payment  by  A.  to  B.  of  1200Z.  and 
interest;  on  the  17th  of  August,  1820,  B.,  (by  in- 
denture, to  which  A.  was  a  party,  and  executed  by 
him),  at  the  request  of  A.,  demised  to  C.  for  4000 
years,  "  reddendum  to  B.,  his  executors,"  &c., 
during  the  continuance  of  the  mortgage,  and  after 
payment  and  satisfaction  thereof,  to  A.,  his  execu- 
tors, &c.,  the  yearly  rent  of  18?.  18s.;  and  C.  cove- 
nanted "to  and  with  A.,  his  executors,  &c.,  and 
also  to  and  with  B.,  his  executors,  &c.,  to  pay  the 
yearly  rent  of  \Sl.  ISs.,  on  the  several  days  and 
times,  and  in  the  manner  in  which  the  same  was 
made  payable."  To  an  action  of  covenant  by  the 
assignee  of  B.  against  the  assignee  of  C.,  for  non- 
payment of  this  rent,  defendant  pleaded,  that, 
before  the  rent  became  due,  and  during  the  con- 
tinuance of  the  mortgage,  B.  was  paid  and  satisfied 
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all  the  principal  and  interest  due  on  the  mortgage 
out  of  monies  arising  by  the  sale  of  the  demised 
premises ;  and  afterwards,  by  indenture  executed 
by  him,  acknowledged  himself  to  be  so  paid  and 
satisfied,  and  released  and  discharged  A.  from  all 
claims  in  respect  thereof: — Held,  on  demurrer  to 
the  plea,  that  it  was  bad  for  duplicity,  in  averring 
both  the  payment  of  the  mortgage-money,  and  the 
execution  of  the  release.  Harrold  v.  Whitaker, 
15  Law  J.,  N.  S.,  Q.  B.,  345;  10  Jur.  1004. 

Held,  also,  that  the  covenant  was  capable  ol 
being  read  as  several,  by  reason  of  its  being  for 
payment  of  the  rent  at  one  period  to  A.,  and  al 
another  to  B.;  and  that  the  action  was,  therefore, 
rightly  brought  by  B.  only.  Ib. 

Held,  lastly,  that  the  continuance  of  the  mort- 
gage was  sufficiently  shown  on  general  demurrer. 
Ib. 

Where  plaintiff,  instead  of  demurring  to  a  double 
plea,  replies  double,  he  must  not  reply  argumen- 
tatively,  or  by  setting  up  fresh  matter,  without  con- 
fessing and  avoiding  the  plea.  Kemp  v.  Watt, 
15  M.  &  W.  672  ;  4  Dowl.  &  L.  21.  See  Lane  v. 
Ridley,  12  Jur.  44,  D.— Q.  B. 

Pleas  not  amounting  to  duplicity,  see  Wash- 
bourne  v.  Burrows,  1  Exch.  Rep.  107;  16  Law  J., 
Exch.,  266;  Harrison  v.  Cotgreave,  16  Law  J., 
C.  P.,  198. 

Where  a  plea  is  objectionable  for  duplicity,  de- 
fendant has  no  right  to  demur  to  the  replication 
for  duplicity.  Lane  v.  Ridley,  12  Jur.  44,  n. — Q.  B. 

To  a  count  by  drawer  against  acceptor  of  a  bill 
of  exchange,  the  latter  pleaded  that  he  accepted 
the  bill  in  blank  whilst  he  was  an  infant,  that  the 
plaintiff  afterwards  altered  it  by  dating  it  of  a  day 
subsequent  to  the  defendant  attaining  his  majority, 
and  that  the  defendant  never  ratified  or  assented 
to  such  alteration  after  he  came  of  age  : — Held,  on 
special  demurrer,  that  the  plea  was  not  multifa- 
rious, double,  or  ambiguous.  Harrison  v.  Cot- 
greave, 4  C.  B.  562;  5  Dowl.  &  L.  169. 

To  a  declaration  on  a  bill  of  exchange,  defend- 
ant pleaded  the  delivery  of  a  promissory  note  pay- 
able on  demand,  made  by  himself  to  plaintiff,  for 
and  on  account  of  the  note  in  the  declaration  men- 
tioned, and  all  causes  of  action  in  respect  thereof; 
and  that  subsequently  the  defendant  gave  a  warrant 
of  attorney,  and  the  plaintiff  accepted  it  in  full 
satisfaction  of  the  said  last-mentioned  promissory 
note,  and  of  all  causes  of  action  in  respect  thereof, 
and  of  all  causes  of  action  in  the  declaration  men- 
tioned : — Held,  on  special  demurrer,  that  the  plea 
•was  not  double.  Fearne  v.  Cochrane,  4  Dowl  &  L 
797;  4  C.  B.  274. 

To  an  indenture  containing  a  covenant  to  pay 
250/.  and  interest  thereon,  defendant  pleaded  that 
he  mortgaged  to  the  plaintiff  certain  goods  and 
chattels,  and  that  plaintiff  sold  the  same,  and  re- 
ceived the  proceeds  of  the  sale,  and  thereby  satis- 
fied himself  in  the  sum  of  2502.  and  interest,  and 
that  he  accepted  the  proceeds  in  full  satisfaction 
of  250/.  and  interest.  Replication,  that  the  plain- 
tiff did  not  sell  the  said  goods  and  chattels,  nor  re- 
ceive the  proceeds  of  such  sale,  nor  pay  himself 
the  sum  of  2502.  and  interest,  nor  accept  the  said 
>roceeds  in  satisfaction,  &c..— Held,  that  the  re- 
plication was  not  double.  Washbourn  v.  Burrou-s 
5  Dowl.  &  L.  105;  1  Exch.  Rep.  107. 

A  declaration  in  covenant  for  rent  set  out  an  in- 
denture of  the  year  1820,  by  which,  after  the  re- 
f  a  mortgage-deed  of  1818,  containing  an 
^igunicnt  by  Y.  of  certain  premises  to  J.  E.  I.  for 


the  residue  of  a  term  of  5000  years,  subject  to  re 
demption  on  payment  by  Y.  to  J.  E.  S.  of  1200/- 
with  interest,  J.  E.  S.  demised  the  premises  to  R.  L. 
for  a  term,  at  the  request  of  Y.,  -he  the  said  R.  L. 
covenanting,  for  himself,  his  heirs,  &c.,  to  pay  the 
rent  during  the  term  demised  and  the  continuance 
of  the  recited  mortgage  to  J.  E.  S.,  and  after  pay- 
ment and  satisfaction  of  the  mortgage  to  Y.,  his 
executors,  &c.  It  was  stated  that  in  1821,  J.  E.  S. 
assigned  to  G.  H.  S.,  subject  to  R.  L.'s  lease,  and 
that  G.  H.  S.  assigned  one  moiety  to  the  plaintiff 
on  the  15th  December,  1843,  and  the  other  on  the 
18th  February,  1835;  that  R.  L.'s  term  became 
vested  in  the  defendant ;  and  that  after  the  defend- 
ant became  possessed  of  the  residue  of  such  term, 
to  wit,  on  the  25th  March,  1844,  two  years'  rent 
became  in  arrear  to  the  plaintiff.  Plea,  that  before 
the  rent  became  due  J.  E.  S.  was  paid  and  satisfied 
the  principal  and  interest  due  on  the  mortgage 
out  of  monies  arising  from  the  sale  of  part  of  the 
premises,  and  that  J.  E.  S.  by  indenture  acknow- 
ledged the  payment  out  of  such  monies,  and  re- 
leased Y.  from  all  claims  &c.  On  special  demur- 
rer, the  Court  of  Queen's  Bench  held  the  plea  bad 
for  duplicity,  and  the  declaration  good.  Whit- 
taker  v.  Harrold,  12  Jur.  395  ;  17  L.  J.,  Q.  B.,  343. 

The  Court  of  Exchequer  Chamber  affirmed  the 
judgment,  and  held  that  the  plea  was  bad  for  du- 
plicity, and  also  for  not  sufficiently  showing  that 
the  mortgage-debt  was  discharged  and  the  estate 
exonerated.  Ib. 

Names  of  Parties.]  — It  is  ground  of  special  de- 
murrer, that  the  Christian  names  of  persons  are 
omitted,  and  initials  or  Mr.  substituted,  if  such 
omission  or  substitution  occurs  not  in  describing  a 
written  instrument,  but  in  stating  a  transaction  be- 
tween the  parties  on  which  the  action  turns.  Gatty 
v.  Field,  9  Q.  B.  431.  S.  P.,  Levy  v.  Webb,  9  Q. 
B.  427. 

Where  a  declaration  was  demurred  to,  on  the 
ground  that  the  defendant  was  therein  described 
as  William  Henry  W.  Collier,  the  initial  letter  W. 
being  used  for  an  unexpressed  name,  the  Court 
held,  that  the  demurrer  was  not  frivolous.  Nash 
v.  Collier,  17  L.  J.,  C.  P.,  91.  S.  P.,  Turner  v. 
Pitt,  3  C.  B.  701. 

Semble,  that  such  a  demurrer  is  good.    76. 

In  a  subsequent  case  it  has  been  decided,  that 
such  a  demurrer  is  good,  and  that  describing  the 
defendant  by  his  surname,  and  the  initials  only  of 
his  Christian  name,  is  not  a  misnomer  amendable 
under  the  stat.  3  &  4  Will.  4,  c.  42,  s.  11.  Miller 
v.  Hay,  12  Jur.  985— Exch. 

Declaration  by  indorsee  against  acceptor  de- 
scribed the  bill  as  made  by  "  certain  persons  under 
the  name,  style,  or  firm  of  James  Chandler  & 
Son,"  and  as  indorsed  to  plaintiff*  by  the  said 
James  Chandler  &  Son: — Held  good  on  special 
demurrer.  Smith  v.  Ball,  9  Q.  B.  361. 

Negative  Pregnant.]  — In  trespass,  where  the  de- 
fendant pleads  lib.  ten.  in  J.  S.,  and  justifies  the 
trespasses  as  the  servant  of  J.  S.  and  by  his  com- 
mand, a  replication  that  the  defendant  did  not,  as 
the  servant  of  J.  S.  and  by  his  command,  commit 
the  trespasses,  is  bad  on  special  demurrer,  as  in- 
volving a  negative  pregnant.  Jones  \ .  Jones ,  16  M. 
&  W.  699. 

The  rule  of  pleading  which  prohibits  a  negative 
pregnant  has  not  been  abolished,  and  ought  to  be 
adhered  to.  Jones  v.  Jones,  4  Dowl.  &  L.  494 ; 
11  Jur.  335  ;  16  Law  J.,  Exch.,  299. 

Therefore,   where   to  declaration    in   trespass 
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quare  clausum  fregit  defendant  pleaded  liberum 
tenementum  in  A.  B.,  and  justified  the  trespasses 
as  his  servant  and  by  his  command  ;  to  which 
plaintiff  replied,  that  defendant  did  not  as  the  ser- 
vant of  A.  B.  commit  the  alleged  trespasses  : — 
Held,  that  the  replication  was  a  negative  preg- 
nant, and  therefore  bad  on  special  demurrer.  Ib. 

Traverses  too  Large.] — Assumpsit  for  not  de- 
livering within  a  reasonable  time  certain  railway 
shares.  The  plaintiffs  averred  that  they  had  been 
*'  always,  from  the  said  time  of  making  the  said 
agreement  and  promise,  ready  and  willing  to  ac- 
cept the  transfer  of  the  said  interest  and  shares." 
The  defendant  pleaded,  "that  the  plaintiffs  were 
not  always,  from  the  time  of  the  making  of  the 
said  agreement  and  promise  in  the  declaration 
mentioned,  ready  and  willing  to  accept  the  trans- 
fer of  the  said  interest  and  shares  :" — Held,  thai 
the  plea  was  too  large  a  traverse,  and,  there- 
fore, bad.  Tempest  v.  Kilner,  3  Dowl.  &  L.  407; 
2  C.  B.  300;  15  Law  J.,  N.  S.,  C.  P.,  10. 

To  a  declaration  by  payee  against  maker  of  a 
promissory  note,  for  the  payment  of  1457.  4s.  on 
or  before  the  15th  of  April,  1845.  Defendants 
pleaded,  that,  by  the  note  at  the  time  of  the 
making,  the  defendants  promised  to  pay  the  sum 
therein  mentioned,  without  specifying  any  time 
for  the  payment ;  that,  after  the  note  was  made 
and  issued,  and  was  complete,  and  delivered  to 
the  plaintiff,  the  note  was,  by  the  defendants'  con- 
sent, but  without  the  same  being  re-stamped,  al- 
tered by  the  plaintiff  in  a  material  part,  by  making 
the  same  to  be  payable  on  or  before  the  15th  of 
April,  1845,  and  by  the  insertion  of  the  words, 
"  and  to  be  paid  on  or  before  the  15th  of  April, 
1845."  Replication,  that,  before  and  at  the  time 
of  the  making,  issuing,  completing,  and  delivering 
the  note  to  the  plaintiff,  and  before  the  said  alter- 
ation was  made,  it  was  meant  and  intended  by 
the  plaintiff  and  the  defendants,  that  the  note 
should  be  payable  on  or  before  the  15th  of  April, 
1845,  and  that  the  words  so  inserted  in  the  note 
should  be  inserted  therein  ;  but  by  mistake  of  the 
plaintiff  and  the  defendants,  the  note  was  made 
and  issued,  and  was  complete,  and  delivered  to 
the  plaintiff  without  specifying  any  time  of  pay- 
ment— that  the  alteration  was  made  with  the  in- 
tent and  purpose  of  correcting  the  mistake,  and 
making  the  note  payable,  according  to  the  inten- 
tion of  the  plaintiff  and  the  defendants,  within  a 
reasonable  time,  before  negotiation.  Rejoinder, 
that,  before  and  at  the  time  of  the  making,  issu- 
ing, and  completing  of  the  note,  and  before  the 
alteration,  it  was  not  intended  by  the  plaintiff  and 
the  defendents,  that  the  note  should  be  made  pay- 
able on  or  before  the  15th  of  April,  1845: — Held, 
on  demurrer,  first,  that  the  rejoinder  was  bad,  as 
taking  too  large  a  traverse,  by  putting  in  issue  the 
meaning  of  the  parties  "  before"  as  well  as  "at" 
the  time  of  the  making  the  note.  Bradley  \. 
Bardsley,  14  Mee.  &  W.  873;  15  Law  J.,  N.  S., 
Exch.,  115. 

Held,  secondly,  that  the  plea  afforded  no  an- 
swer to  the  declaration,  as  the  stamp  laws  autho- 
rized the  stamping  of  certain  notes  before  the 
trial,  and  the  plea  did  not  negative  all  possibility 
of  this  being  one  of  those  cases.  Ib. 

Semble,  that  the  replication  was  bad,  in  not 
showing  that  the  promissory  note  was  not  an 
instrument  binding  upon  the  parties.  Ib. 

A  count  in  case  alleged,  that  plaintiff  held  a 
messuage  and  premises,  with  the  appurtenances, 
as  tenant  thereof,  to  defendant,  at  a  rent  therefor 


payable  by  plaintiff  to  defendant;  and  that  defend- 
ant took  plaintiff's  goods,  as  and  for  a  distress  for 
alleged  arrears  of  the  said  rent,  whereas  no  rent 
was  due.  Defendant  traversed  the  holding  modo 
et  forma  : — Held,  that  it  was  not  too  large  a  tra- 
verse, as  putting  in  issue  the  tenancy  of  all  the 
premises  in  the  count  mentioned.  Yatesv.  Tearle, 
6  Q.  B.  282. 

The  first  count  of  a  declaration  stated,  that, 
whereas  defendant  had  become  and  was  tenant  to 
plaintiff  of  certain  rooms,  on  the  terms,  that  de- 
fendant should  not  allow  any  nails  to  be  driven 
into  the  wall;  and  that,  if  any  damage  should 
arise  from  his  so  doing,  he  should  pay  the  costs  of 
repairing  the  same,  on  vacating  the  premises ;  and 
that,  in  consideration  thereof,  defendant  promised 
plaintiff  not  to  allow  any  nails  to  be  driven,  as 
aforesaid  ;  and  that,  if  any  damage  should  arise 
therefrom,  he  would  pay  the  costs  of  repairs. 
Breach,  that  defendant  pulled  down  bells,  and 
drove  nails  into  the  walls,  and  that  the  costs  of 
repairing  the  injuries  amounted  to  ISO/.;  yet,  the 
defendant  had  not  paid  that  sum  to  plaintiff.  Plea, 
that,  after  the  making  of  the  promise,  so  far  as  re- 
lates to  the  driving  of  the  nails,  defendant  did  pay 
the  costs  of  repairing  the  injuries  occasioned 
thereby: — Held,  on  special  demurrer,  that  the 
plea  was  bad,  for  professing  to  answer  the  whole 
count,  and  answering  but  a  part.  Dietrichsen  v. 
Giubilei,  3  Dowl.  &  L.  292— -Exch. 

Trespass.  Plea,  that  plaintiff  had  covenanted, 
with  a  proviso  for  re-entry  in  case  of  breach,  not 
to  set  over  or  otherwise  part  with  his  lease. 
Breach,  that  he  did  set  over  his  lease,  to  wit,  by 
pawning,  pledging,  and  mortgaging  the  said  in- 
denture of  lease,  to  certain  creditors;  wherefore 
the  defendant  entered.  Replication,  that  he  did 
not  set  over  the  said  indenture  by  pawning,  pledg- 
ing, or  mortgaging  the  said  indenture  to  the  said 
supposed  creditors: — Held,  that  the  replication 
was  bad,  it  traversing  an  immaterial  allegation 
laid  under  a  videlicet,  and,  therefore,  too  large. 
Hammond  v.  Colls,  3  Dowl.  &  L.  164 ;  1  C.  B.  916. 

Another  plea  alleged,  that  the  plaintiff  cove- 
nanted, with  a  proviso  for  re-entry  in  case  of 
breach,  that  he  would  not  sow,  crop,  receive,  or 
take  from  the  arable  lands,  or  any  part  of  them, 
more  than  two  crops  of  corn  successively,  but 
would,  every  third  year,  summer  fallow,  or  lay 
the  arable  land  down  with  rye  grass  and  clover 
seeds  or  plant  with  potatoes,  or  sow  with  peas  or 
beans,  which  should  be  twice  well  hoed.  Breach, 
that  he  did  sow  and  take  three  crops  of  wheat 
successively,  and  that  he  did  not,  every  third 
year,  summer  fallow,  or  lay  the  arable  land  with 
rye  grass  and  clover  seeds,  nor  plant  with  pota- 
toes, nor  sow  with  peas,  which  were  twice  or  at 
all  well  hoed  ;  wherefore  the  defendant  entered. 
Replication,  that  plaintiff  did  not  sow,  crop,  &c., 
more  than  two  crops,  &c.,  and  did,  every  third 
year,  summer  fallow  a  part  &c.,  and  lay  down 
with  rye  grass,  &c.,  another  part  &c.,  and  did  sow 
another  part  &c.,  with  peas,  and  the  residue  of 
the  arable  land  with  beans,  &c.: — Held,  on  special 
demurrer,  that  the  covenant  against  over-cropping 
was  distinct  from  that  as  to  the  mode  of  cultiva- 
tion ;  that  a  breach  of  the  former  was  well  as- 
signed, but  not  of  the  latter;  that  the  replication 
was  good  as  to  the  former,  and  not  vitiated  by  the 
reference  to  the  latter.  Ib. 

Traverses  not  too  large.] — To  a  declaration  on 
a  bill  of  exchange  for  120/.  5s.,  the  plea  was,  that 
the  plaintiff  and  defendant  accounted  together 
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concerning  the  causes  of  action  in  the  declaration 
mentioned,  and  all  other  claims  and  demands 
then  being  between  the  plaintiff  and  defendant; 
that,  on  such  accounting,  the  sum  of  50Z.  was 
found  due  from  the  defendant  to  the  plaintiff;  and 
that  that  sum  was  paid  by  the  former  and  received 
by  the  latter  in  satisfaction.  The  plaintiff  replied 
that  he  and  the  defendant  did  not  account  con- 
cerning the  causes  of  action  in  the  declaration 
mentioned,  and  all  other  claims  and  demands  be- 
tween them.  The  defendant  demurred  specially, 
on  the  ground  that  the  traverse  taken  was  too 
large.  The  Court  held  the  traverse  good,  as  the 
allegation  of  accounting  in  the  declaration  was 
not  divisible.  Sutton  v.  Page,  4  Dowl.  &  L.  171; 
3  C.  B.  204. 

To  a  declaration  in  debt  by  the  drawer  against 
acceptor  of  a  bill  of  exchange,  and  on  an  account 
stated,  the  defendant  pleaded  that  the  bill  was 
indorsed  by  the  plaintiff  to  M.  D.,  who  then  be- 
came, and  thence  hitherto  remained  the  holder 
thereof.  Replication,  that  the  plaintiff  was  the 
holder  of  the  bill  at  the  commencement  of  the 
suit,  absque  hoc  that  M.  D.,  from  the  time  of  the 
indorsement  hitherto  remained  the  holder  there- 
of:— Held,  on  special  demurrer,  that  the  replica- 
tion was  not  too  large,  and  also,  that  the  plaintiff 
•was  at  liberty  to  traverse  the  material  allegation 
in  the  plea,  and  was  not  bound  to  state  specially 
how  he  re-acquired  the  bill  from  M.  D.  Barber 
v.  Lemon,  12  Jur.  246;  17  L.  J.,  Q.  B.,  69. 

Title  and  Estate.] — Defendants  in  replevin  hav- 
ing avowed  for  rent  in  arrear,  the  plaintiff  pleaded 
in  bar,  that,  before  defendants  had  anything  in  the 
premises,  R.  F.  was  seised  in  fee,  and,  by  his 
•will,  gave  to  his  wife  an  annuity  (with  power  of 
distress)  issuing  out  of  the  premises,  for  life,  if 
she  should  so  long  continue  his  widow,  and  should 
not  live  with  any  other  man,  except  a  father,  or 
brother  or  brothers.  The  plea  then  alleged  the 
death  of  R.  without  altering  his  will,  whereby  his 
widow  became  seised  of  the  annuity,  and  con- 
tinued so  seised  until  the  plaintiff,  in  order  to 
avoid  a  distress  for  arrears  of  the  annuity,  paid 
her  the  rent  mentioned  in  the  avowry: — Held, 
that  the  condition  annexed  by  the  will  to  the  gift 
of  the  annuity,  was  a  condition  subsequent,  and, 
therefore,  it  was  not  necessary  that  the  plea  in 
bar  should  aver  the  continuance  of  the  widow- 
hood, &c.  Brooke  v.  Spong,  15  Mee.  &  W.  153; 
15  Law  J.,  N.  S.?  Exch.,  94. 

In  trespass  qu.  cl.  freg.,  the  defendant  pleaded 
specially,  deducing  title  to  the  locus  in  quo  under 
an  inclosure  act  in  J.  S.,  and  alleging  that  J.  S. 
thereupon  became  and  continued  possessed  thereof 
until  just  before  the  time  when  &c.,  and  the  de- 
fendant then  justified  the  trespasses  as  the  servant 
of  J.  S.  and  by  his  command.  The  plaintiff  re- 
plied, that  the  defendant  entered  and  committed 
the  trespasses  after  the  passing  of  the  Limitation 
Act,  3  &  4  Will.  4,  c.  27,  and  the  entry  was  made 
to  recover  the  close  in  which  &c.,  and  that  the 
right  to  make  such  entry  did  not  first  accrue  to 
J.  S.  or  the  defendant  or  any  person  through  whom 
J.  S.  or  the  defendant  claimed,  within  twenty 
years  next  before  such  entry: — Held  good  on 
special  demurrer,  and  that  it  was  not  necessary  to 
set  forth  the  particular  mode  in  which  the  estate 
t  J.  S.  or  the  party  through  whom  he  claimed 
had  determined.  Jones  v.  Jones,  16  M.  &  W.  699. 

Replication  de  Injuria.]  —  Trespass  quare  clau- 

•nmfregit.    Plea,  that  the  close  was  the  soil  and 

:ehold  of  B.;  that  the  plaintiff  held  the  same  as 


tenant  to  B.,  upon  condition  that  B.,  or  his  in- 
coming tenant,  at  any  time  after  notice  to  quit 
given  or  received  by  the  plaintiff,  should  be  at 
liberty  to  enter  on  the  close,  &c.;  that  B.  had 
given  the  plaintiff  notice  to  quit,  and  had  agreed 
to  let  to  the  defendant,  and  the  defendant  had 
agreed  to  take,  the  said  close,  &c.,  as  tenant 
thereof,  and  the  defendant  thereupon  became  the 
incoming  tenant  of  B.,  justifying  the  trespass  as 
such  incoming  tenant.  Replication,  admitting  that 
the  close  was  the  soil  of  B.,  de  injuria  absque  re- 
siduo  causa; : — Held,  on  special  demurrer,  that  the 
replication  was  ill,  as  improperly  putting  in  issue 
an  authority  in  law  derived  from  the  plaintiff. 
Milner  v.  Myers,  15  Law  J.,  N.  S.,  Q.  B.,  158  ;  10 
Jur.  472. 

Held,  also,  that  the  plea  was  good  upon  general 
demurrer.  Ib. 

De  injuria  is  a  good  replication  to  a  plea  justi- 
fying under  a  custom.  Mortimer  v.  Moore,  15 
Law  J.,  N.  S.,  Q.  B.,  118 ;  10  Jur.  370. 

Replevin  for  distraining  cattle  in  Gidley  Com- 
mon. Plea  stated  a  custom  within  a  certain  forest 
or  chase,  called  Dartmoor,  and  the  adjoining  unin- 
closed  commons,  of  driving  the  cattle  feeding 
there  to  Creber  Pound,  within  and  parcel  of  the 
place  in  which,  &c.,  by  virtue  of  a  warrant  from 
the  master  forester,  to  ascertain  if  they  were 
rightfully  there,  and  whether  any  commoners  had 
surcharged  the  common,  and  to  impound  such  as 
were  not  rightfully  there  or  a  surcharge  upon  the 
common,  and  averred  that  plaintiff  was  a  freehold 
tenant,  entitled  to  common  for  cattle  levant  and 
couchant,  and  justified  driving  the  cattle  under  the 
custom  and  warrant,  and  distraining  them  damage 
feasant,  because  they  were  notlevantand  couchant. 
Replication,  after  admitting  the  seisin  alleged  in 
the  inducement  to  the  plea,  de  injuria  : — Held,  on 
special  demurrer,  that  the  plea  consisted  of  mat- 
ter of  excuse  only ;  that  the  defence  was  not 
founded  on  authority  of  law  ;  and  that  the  replica- 
tion was,  therefore,  good,  though  it  traversed  the 
custon.  Ib. 

Quaere,  whether  the  custom  alleged  in  the  plea 
was  good.  Ib. 

To  an  action  by  payee  against  maker  of  a  note, 
defendant  pleaded,  that  the  note  was  given  for  a 
judgment  debt,  and  that  there  never  was  any  other 
consideration.  Replication,  de  injuria.  On  de- 
murrer to  the  replication, — Held,  that  the  replica- 
tion was  bad.  Baker  v.  Walker,  3  Dowl.  &  L.  46  ; 
14  Mee.  &  W.  465. 

Held,  in  Queen's  Bench,  in  an  action  by  indorsee 
of  a  bill  against  acceptor,  where  the  plea  stated 
that  the  bill  was  accepted  for  the  accommodation 
of  the  drawer,  to  be  by  him  deposited  with  R.  as 
collateral  security  for  a  debt  due  from  the  drawer 
to  R.,  that,  before  the  bill  became  due  the  drawer 
paid  off  the  debt,  and  that  R.  afterwards  indorsed 
to  plaintiff,  in  order  that  plaintiff,  colluding  with 
R.,  might  recover  the  amount  of  the  bill  as  trus- 
tee for  R.;  that  the  plea  was  in  excuse,  and  not  in 
discharge  ;  so  that  de  injuria  was  a  good  replica- 
tion. Herbert  v.  Sayer,  Dav.  &  M.  723  ;  5  Q.  B., 
965. 

Debt  upon  a  bond.  Plea,  that  the  bond  was 
made  in  France,  and  was  not  passed  by  an  officer 
of  France,  or  written  throughout  by  defendant, 
nor  did  defendant  write  the  acknowledgment  or 
"approuve,"  bearing,  in  words  at  length,  the 
debt  secured,  nor  was  defendant  at  the  time  a 
merchant,  &c.;  and  that,  by  reason  of  the  premises, 
the  bond,  by  the  laws  of  France,  never  was  nor  is 
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binding  on  defendant,  and  was  and  is  of  no  force 
or  validity.  Quaere,  whether  de  injuria  would 
have  been  a  good  replication  to  such  a  plea.  Sem- 
ble,  not,  per  Cresswell,  J.,  as  the  plea  did  not 
state  matter  of  excuse,  but  showed  that  the  instru- 
ment was  void,  because  not  binding  in  the  country 
where  it  was  made.  Benham  v.  Mornington  (Earl*), 
15  Law  J.,  N.  S.,  C.  P.,  221;  10  Jur.  618. 

Trespass  for  breaking  and  entering  plaintiff's 
house.  Plea,  a  justification  by  defendant  as  act- 
ing in  aid  of  a  constable,  to  whom  a  warrant  had 
been  issued,  to  give  possession  to  plaintiff's  land- 
lord, P.,  under  stat.  1  &  2  Viet.  c.  74.  The  plea 
stated  the  holding  of  plaintiff  under  P.,  and  the 
terms  that  the  reversion  in  fee  was  in  P.,  notice  to 
quit,  P.'s  right  to  possession,  plaintiff's  refusal  to 
quit,  notice  by  P.  of  his  intention  to  proceed  under 
the  act,  P.'s  application  to  the  justices,  his  com- 
plaint, plaintiff's  non-appearance,  P.'s  proof  to 
the  justices  of  the  matters  of  his  notice  and  com- 
plaint, and  of  his  right  to  possession,  and  the  issu- 
ing of  the  warrant  by  the  justices.  Replication, 
de  injuria: — Held  good,  on  special  demurrer,  for 
that  all  the  above  facts  necessary  to  constitute  the 
jurisdiction  might  be  traversed  in  that  form,  even 
assuming  that  sect.  5  does  not  protect  persons 
other  than  peace  officers  and  not  named  in  the 
warrant,  acting  in  aid  of  the  constables,  and  would 
therefore  not  limit  the  effect  of  the  traverse. 
Edmunds  v.  Panniger,  7  Q.  B.  558. 

To  assumpsit  for  work  and  labour  defendant 
pleaded  that  plaintiff  was  an  attorney,  and  that 
the  work  was  done  by  him  in  that  character  since 
stat.  6  &  7  Viet.  c.  73,  and  that  no  bill  had  been 
delivered  or  sent  according  to  the  statute  before 
action.  Replication,  de  injuria: — Held  bad,  on 
special  demurrer.  Simons  v.  Lloyd,  7  Q.  B.  402 

De  injuria  is  a  good  replication  to  a  plea  of  the 
Tippling  Act,  24  Geo.  2,  c.  40,  s.  12,  pleaded  to  a 
declaration  for  goods  sold  and  delivered.  Lans- 
dale  v.  Clarke,  1  Exch.  Rep.  78  ;  16  Law  J.,  Exch., 
246. 

Action  on  a  bill  of  exchange  by  indorsee  against 
acceptor.    Plea,  that  the  bill  was  accepted  fof  the 
accommodation   of  the    drawer  and   without  any 
consideration,  and  that  at  the  commencement  o: 
the  suit  plaintiff  was  the  holder  without  conside- 
ration.     Replication,  de    injuria:  —  Held,    good 
Laforest  v.  Wall,  11  Jur.  264;    16  Law  J.,  Q.  B. 
100. 

The  replication  de  injuria  sua  propria  &c.  may 
be  pleaded  to  a  plea  which  admits  a  contract  ir 
fact,  either  express  or  implied,  and  seeks  to  avoic 
it  on  the  ground  either  of  fraud  or  illegality  in  the 
parties  to  it — overruling  the   dicta  to  a  contrar 
effect  in  Parker  v.  Riley,  (3  M.  &  W.  230) ;    Hum- 
phreys v.  0-Connell,  (7  M.  &  W.  370) ;   Bennett  v 
Bull,  11  Jur.  1067— Exch.  See  Tolhurst  \.Notley 
12  Jur.  43— Q.  B. 

Therefore,  where,  in  an  action  for  work  ant 
labour,  defendant  pleaded  that  the  work  was  done 
by  plaintiff  within  the  city  of  London  as  a  broker 
and  that  the  plaintiff  was  not  a  licensed  broker  a 
required  by  the  statutes  &c.,  and  plaintiff  replie( 
de  injuria,  &c.: — Held  good,  on  special  demurrer 
16. 

To  an  action  on  a  covenant  contained  in  a  dee( 
for  non-payment  of  money,  defendant  pleaded 
general  plea  of  fraud,  to  which  plaintiff  replied  d 
injuria:  —  Held    good.       Waskbourn  v.  Burrows 
I  Exch.  Rep.  107;  16  Law  J.,  Exch.,  266. 

Where  ia  trespass  for  taking  chattels  the  defend 


nt  justified  under  a  heriot  custom  by  several  pleas, 

laiming  heriots  in  respect  of  different  tenements, 

ind  the  plaintiff  replied  to  all  by  one  replication  of 

le  injuria  :-— Held,  that  the  replication  was  good. 

Price  v.  Woodhouse,  16  M.  &  W.  1;   4  Dowl.  k  L. 

286;  16  Law  J.,  Exch.,  41. 

Trespass  for  taking  goods.  Plea,  that  the  mayor, 
ildermen,  and  burgesses  of  the  city  of  0.,  had, 
rom  time  immemorial,  been  seised  in  fee  of  cer- 
ain  streets  and  lanes  within  the  City,  and  also  of 
:he  toll  of  twopence  for  every  cart  coming  upon 
ind  passing  over  any  of  those  streets  and  lanes, 
with  certain  exceptions,  and  that  they  were  en- 
titled to  the  right  of  distress  for  such  toll ;  and  be- 
cause the  plaintiff's  cart,  laden  with  merchandize 
not  excepted,  came  upon  and  passed  over  one  of 
the  streets  on  the  days  in  question,  the  defend- 
ants, as  bailiffs  of  the  corporation,  distrained  for 
the  toll  after  demand  made.  Replication,  de  in- 
uria.  The  defendants,  being  under  terms  to  rejoin 
ssuably,  specially  demurred  for  duplicity  to  the 
above  replication:  — Held,  that  the  plaintiff  was 
entitled  to  sign  judgment  as  for  want  of  a  rejoin- 
der. Tagg  v.  Simmonds,  4  Dowl.  &  L.  582; 
16  Law  J.,  Q.  B.,  319— Erie. 

Held,  on  motion  to  set  aside  the  judgment  so 
signed,  that  the  replication  was  good  on  general 
demurrer.  Ib. 

Semble,  that  it  would  have  been  good  even  on 
special  demurrer.  Ib. 

A  plea  which  admits  a  contract  in  fact,  either 
express  or  implied,  and  seeks  to  avoid  it  on  the 
ground  of  illegality  or  fraud,  is  a  plea  in  excuse, 
and  may  be  traversed  by  the  replication  de  injuria. 
Bennett  v.  Bull,  1  Exch.  Rep.  593. 

Therefore,  where,  to  an  action  for  work  and  la- 
bour, the  defendant  pleaded  that  the  work  was 
done  by  the  plaintiff  as  a  broker  within  the  city  of 
London,  and  that  the  plaintiff  was  not  licensed  to 
to  act  as  a  broker  —  Held,  that  de  injuria  was  a 
good  replication.  Ib. 

De  injuria  is  a  good  replication  to  a  plea  under 
the  Tippling  Act,  24  Geo.  2,  c.  40,  s.  12.  Lans- 
dale  v.  Clarke,  5  Dowl.  &  L.  95 — Exch. 

So  to  a  plea  of  fraud  and  covin,  in  an  action 
founded  on  a  covenant  to  pay  money.  Washbourn 
v.  Burrows,  5  Dowl.  &  L.  105;  1  Exch.  Rep.  107. 

To  a  count  in  assumpsit  for  money  paid  to  the 
defendant's  use,  the  defendant  pleaded,  that  the 
money  was  paid  for  differences  on  time  bargains 
in  the  funds,  in  violation  of  the  stat.  7  Geo.  2,  c.  8  : 
— Held,  that  de  injuria  was  a  good  replication. 
Mortimer  \.  Cell,  4  C.  B.  543. 

Assumpsit  by  indorsee  of  a  promissory  note 
against  the  maker.  Plea,  that,  before  and  at  the 
time  of  indorsing  the  note  by  W.  to  plaintiff,  W. 
was  indebted  to  defendant ;  that  W.,  in  order  to 
deprive  defendant  of  his  right  of  set-off  in  respect 
of  the  said  debt,  in  fraud  of  defendant  and  in  col- 
lusion with  plaintiff,  indorsed  the  note  to  plaintiff; 
and  that  plaintiff  maintains  this  action  as  agent  of 
W.  Replication,  de  injuria.  Special  demurrer. 
Upon  application  to  rescind  an  order  of  a  judge, 
setting  aside  the  demurrer  as  frivolous — Held,  that 
the  replication  was  good.  Tolhurst  v.  Notley, 
12  Jur.  43;  17  L.  J.,  Q.  B.,  98. 

Replevin  for  taking  cattle.  Plea,  that  W.  was 
seised  in  fee  of  a  forest,  within  which  there  were 
wastes ;  and  that  certain  tenants  of  lands  near 
the  forest  had  a  right  of  common  on  such  wastes 
for  their  cattle  levant  and  couchant ;  and  that  there 
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was  a  custom  within  the  forest  for  the  master 
forester  to  make  drifts,  annually,  of  the  cattle  de- 
pasturing the  wastes,  which  were  to  be  driven  to 
a  place  named,  to  ascertain  whether  any  of  them 
were  unlicensed  cattle,  and  whether  any  com- 
moner had  surcharged,  and  if  any  had  surcharged 
the  cattle,  were  to  be  impounded  damage  feasant; 
that  plaintiff  was  a  commoner,  and  defendant, 
making  the  drift  as  servant  of  the  master  forester, 
found  plaintiff's  cattle  depasturing,  and  doing 
damage  in  the  place  in  which  &c.;  and  that  plaintiff 
had  surcharged,  by  depasturing  with  the  cattle 
seized,  wherefore  defendant  detained  the  cattle  to 
impound  them.  Replication,  admitting  W.'s  seisin 
and  the  existence  of  the  wastes,  &c.,  de  injuria 
absque  residuo,  &c. — Held  good  on  special  demur- 
rer. Mortimer  v.  Moore,  8  Q.  B.  294. 

To  trespass  for  breaking  plaintiff's  close,  &c., 
defendant  pleaded  that  plaintiff  was  tenant  from 
year  to  year  of  the  locus  in  quo  to  B.,  the  owner 
of  the  freehold,  subject  to  a  stipulation  that  B.,  or 
his  on-coming  tenant,  at  any  time  after  the  1st 
January  preceding  a  6th  April,  when  plaintiff 
should  have  received  notice  to  quit  on  such  6th 
April,  should  have  liberty  to  enter  and  plough; 
that  B.  gave  plaintiff  half-a-year's  notice  to  quit 
on  a  6th  April,  and  afterwards  "agreed  to  let"  to 
defendant,  and  defendant  "  agreed  to  take"  of  B. 
the  land,  and  hold  the  same  to  defendant  as  tenant 
from  year  to  year,  after  the  expiration  of  plaintiff's 
tenancy,  and  defendant  "  thereupon  became  and 
was  the  on-coming  tenant  of  B."  on  the  expiration 
of  plaintiff's  tenancy;  and  that  defendant  after- 
wards entered  between  the  1st  January  and  the 
said  6th  April  to  plough,  &c.,  (justifying) : — Held, 
on  demurrer  to  the  replication,  a  good  plea  in 
bar,  for  that  the  allegation  that  defendant  became 
B.'s  on-coming  tenant  was  sufficient  on  general 
demurrer,  assuming  that  the  plaintiff  showed  no 
demise  from  B.  to  defendant,  and  that  the  contract 
pleaded  required  a  written  instrument.  Milner  v 
Jordan,  S  Q.  B.  615. 


was 


The   plaintiff,  admitting  that  the  locus  in  quo 
is  B.'s  freehold,  replied  de   injuria  absque  resi- 


duo causae:  —  Held  bad,  on  special  demurrer,  inas- 
much as  defendant  in  his  plea  derived  an  authority 
from  plaintiff.  Ib. 

To  an  action  of  trover  defendants  pleaded,  that, 
before  plaintiff  was  possessed,  M.  &  Co.  were 
possessed  of  the  goods,  and  afterwards  lost  them 
and  that  the  same  came  by  finding  to  S.  B.,  who 
thereupon  immediately  lost  possession  thereof 
and  the  same  came  by  finding  to  the  possession 
T.  E.,  who,  just  before  the  time  when  &c., 
sold  and  delivered  the  same  to  plaintiff.  That 
defendants,  at  the  said  time  when  &c.,  as  the  ser- 
vants and  to  the  use  of  M.  &  Co.,  retook  posses- 
sion ot  the  goods.  Replication,  de  injuria.  Issue 
thereon:—  Held,  that  plaintiff  might  on  this  issue 
show  a  sale  from  M.  &  Co.  to  S.  B.,  and  by  him 
1.  E.;  since,  to  make  the  plea  good,  it  was 
necessary  that  the  possession  of  M.  &  Co.  should 
continue  down  to  the  time  of  the  conversion,  and 
therefore,  such  possession  was  put  in  issue 
by  the  replication.  Eyre  v.  Scovell,  12  Jur.  269  ; 
17  L.  J.,  C.  P.,  132. 

Replications  generally.]  —  Where    the   plaintiff 

led  to  the  same  plea  four  distinct  repHcations, 

first  consisting  of  a  simple  traverse,  and  each 

formal   commencement  and   conclusion— 

„,";  *  made  a  rule  absolute  for  setting  aside 

u 


c  . 


Carlisle 


The  replication  was  as  follows: — "And  the 
plaintiff,  as  to  the  forty-sixth  plea,"  (it  then  tra- 
versed an  allegation  in  that  plea,  and  went  on): 
"  and  this  the  plaintiff  prays  maybe  inquired  of 
by  the  country.  And,  as  a  further  answer  in  this 
behalf  to  the  said  forty-sixth  plea,"  (it  then  alleged 
new  matter,  by  way  of  answer,  and  went  on): 
"  and  this  the  said  plaintiff  is  ready  to  verify. 
And  further,  as  to  the  forty-sixth  plea,"  (alleging 
new  matter,  and  concluded):  "  and  this  the  plain- 
tiff is  ready  to  verify."  Ib. 

Semble,  the  defendant  could  not  have  demurred 
for  duplicity.  Ib. 

Quaere,  as  to  the  right  of  a  defendant  to  demur 
to  part  of  an  entire  replication,  and  to  join  issue 
upon  the  residue.  '  Francis  v.  Dodsworih,  4  C.  B. 
202;  17  L.  J.,  C.  P.,  185. 

Conclusion  of  Pleas.] — A  plea  of  ne  unques 
executor  may  conclude  to  the  country.  Wood  v, 
Kerry,  3  Dowl.  &  L.  642;  15  Law  J./N.S.,  C.P., 
122;  10  Jur.  183. 

Declaration  against  defendants,  as  executors, 
containing  counts  for  goods  sold,  work  and  la- 
bour, the  money  counts,  and  a  count  upon  an  ac- 
count stated  between  plaintiff  and  deceased,  also 
a  count  upon  an  account  stated  between  plaintiff 
and  defendants,  as  executors.  Damages  2000/. 
Plea  of  set-off,  that  plaintiff,  before  and  at  the 
time  of  the  death  of  testator,  was  indebted  to  him 
in  a  sum  equal  to  the  amount  of  the  damages  in 
the  declaration,  and  that  it  remained  unpaid  to 
testator  and  also  to  defendants,  as  executors,  at 
the  commencement  of  the  suit.  Replication,  that, 
as  to  1493/.,  parcel,  the  same  did  not  accrue  to 
deceased  within  six  years,  and  that  plaintiff  was 
not  indebted  to  deceased,  and  is  not  indebted  to 
defendants,  as  executors,  beyond  the  said  sum. — 
Verification.  Special  demurrer: — Held,  that  the 
replication  was  bad  for  concluding  with  a  verifica- 
tion. Blakesley  v.  Smallwood,  15  Law  J.,  N.  S.. 
Q.  B.,  185;  10  Jur.  470. 

Quasre,  whether  it  was  also  bad  for  duplicity.  Ib. 

Where  a  plea  of  nul  tiel  record  concluded  to 
the  country,  and  plaintiff  replied  that  there  is  such 
a  record,  concluding  with  a  verification  by  the 
record,  and  gave  notice  of  trial  by  the  record,  it 
was  held,  that,  as  the  plea  tendered  a  perfect 
issue  without  the  conclusion  to  the  country,  plain- 
tiff was  entitled  to  treat  those  words  as  surplusage, 
and  to  reply  over.  Townsend  v.  Smith,  3  Dowl. 
&  L.  323;  15  Law  J.,  N.  S.,  Q.  B.,  93— B.  C.— 
Patteson. 

Plaintiff  declared  in  debt  on  a  bond  conditioned 
for  the  payment  of  1000/.,  on  a  day  certain,  in 
pursuance  of  the  terms  of  an  indenture  of  even 
date  therewith,  and  for  the  performance  of  the  co- 
venants contained  in  that  indenture.  Defendants 
pleaded,  generally,  performance  of  all  things  men- 
tioned in  the  condition.  The  replication  denied 
the  payment  of  the  sum  of  1000/.  modo  et  forma, 
and  concluding  to  the  country: — Held,  upon  spe- 
cial demurrer  to  the  replication,  that  its  conclusion 
was  proper,  since,  to  make  the  plea  good,  it  must 
be  taken  to  allege,  that  the  money  was  paid  on  the 
day  mentioned  in  the  condition.  Roaks  v.  Manser, 
3  Dowl.  &L.  17;  1  C.  B.  531. 

Semble,  that  the  plea  would  have  been  bad  on 
special  demurrer,  if  not  on  general  demurrer.  Ib. 

A  plea  of  discharge,  under  5  &  6  Viet.  c.  116, 
8.  10,  should  conclude  with  a  verification.  Gillan 
or  Gillon  v.  Deare,  3  Dowl.  &  L.  412  ;  2  C.  B.  309  j 
15  Law  J.,  N.  S.,  C.  P.,  25  j  10  Jur.  73. 
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Conclusion  of  Pleas.}  —A  replication  taking  issue 
on  a  plea,  alleging  that  no  memorial  of  an  annuity 
had  been  enrolled,  and  setting  forth  such  memo- 
rial, properly  concludes  with  a  verification  by  the 
record.  Thompson  v.  Lack,  3  C.  B.  540. 

In  an  action  against  an  administrator  the  plea 
that  defendant  is  not  nor  ever  hath  been  adminis- 
trator &c.,  properly  concludes  with  a  verification, 
being  undistinguishable  in  this  respect  from  the 
like  plea  by  an  executor.  So  held  by  the  Court  of 
Queen's  Bench  on  special  demurrer,  and  by  the 
Court  of  Exchequer  Chamber  on  error  from  the 
Queen's  Bench.  Scott  v.  Wedlake,  1  Q.  B.  776. 

To  a  declaration  charging  defendant  as  execu- 
tor, the  latter  pleaded  that  he  never  was  executor 
of  the  last  will  &c.,  nor  ever  administered  any  of 
the  goods  or  chattels  &c.  as  in  the  declaration  al- 
leged, concluding  to  the  country: — Held,  that  the 
plea  was  properly  concluded.  Wood  v.  Kerry, 
2C.  B.  515. 

New  Assignment.] — To  trover  for  ten  barges, 
ten  chains,  and  ten  pieces  of  timber,  defendant 
pleaded  generally,  that  the  barges  tied  and  fastened 
by  the  chains  and  timber  obstructed  the  navigation 
of  the  Thames,  wherefore  he  removed  them. 
Plaintiff  replied  de  injuria,  and  also  new  assigned, 
that  he  brought  his  action  for  five  pieces  of  timber 
other  than  and  different  from  the  pieces  of  timber 
in  the  plea  mentioned,  which  defendant  converted 
for  another  and  different  cause  than  the  cause  in 
the  plea  mentioned,  in  manner  and  form  as  plain- 
tiff has  declared  against  defendant  : — Held,  that 
the  new  assignment  was  correctly  pleaded.  Page 
v.  Hatchett,  15  Law  J.,  N.  S.,  Q.  B.,  68;  10  Jur. 
182. 

Where  the  declaration  was  in  the  common  form, 
for  goods  sold  and  delivered,  and  an  account 
stated,  and  defendant  pleaded,  that,  by  a  certain 
deed,  (of  which  he  made  profert),  plaintiff  released 
defendant,  to  which  plaintiff  replied  non  est  fac- 
tum  : — Held,  that,  under  this  issue,  plaintiff  was 
not  entitled  to  show  that  the  cause  of  action  ac- 
crued subsequently  to  the  date  of  the  release,  but 
should  have  made  it  the  subject  of  a  new  assign- 
ment. Jubb  v.  Ellis,  3  Dowl.  &  L.  346;  15  La 
J.,  N.  S.,  Q.  B.,  94— B.  C.— Patteson. 

Case.  Second  count  in  trover  for  goods,  to  wit, 
ten  pieces  of  timber.  Fifth  plea,  as  to  the  pieces 
of  timber  in  the  second  count  mentioned,  that  they 
were  obstructing  a  public  navigable  river,  and  de- 
fendant, having  occasion  to  navigate  &c.,  removed 
the  said  pieces  of  timber  &c.,  which  are  the  same 
grievances  Inc.  Replication,  as  to  the  fifth  plea 
which  is  pleaded  to  the  causes  of  action  in  the  se- 
cond count  mentioned,  that  defendant  of  his  own 
wrong  &c.  committed  the  grievances  &c.,  so  far  as 
they  relate  &c.,  in  manner  and  form  &c.;  and  new 
assignment,  that  plaintiff  sued,  not  only  for  the 
grievances  in  the  fifth  plea  mentioned  &c.,  but  also 
for  &c.,  alleging  trover  and  conversion  of  pieces 
of  timber  other  than  and  different  from  those  in  the 
fifth  plea  mentioned  ;  and  that  defendant,  for  an- 
other and  a  different  cause  than  that  in  the  fifth 
plea  stated,  converted  the  last-mentioned  goods, 
in  manner  and  form  as  the  plaintiff  hath  above  de- 
clared &c.t — Held,  on  special  demurrer,  that  the 
replication  was  not  bad  for  duplicity,  or  as  enlarg- 
ing or  departing  from  the  declaration,  and  was  well 
pleaded.  Page  v.  Hatchett,  8  Q.  B.  187.  And  see 
Bracgirdle  v.  Peacock,  8  Q.  B.  174 ;  Polkinhorn  v. 
Wright,  8  Q.  B.  197. 

To  trespass  for  breaking  and  entering  the  plain- 
tiff's close  the  defendant  pleaded  a  right  of  way 


over  the  locus  in  quo.  The  plaintiffnew  assigned 
trespasses  erxtra  viam.  The  defendant  pleaded  to 
the  new  assignment,  that,  whilst  he  had  the  said 
right  of  way  the  plaintiff  obstructed  the  way  by 
digging  a  trench  &c.;  and  that,  for  the  purpose  of 
avoiding  the  obstruction  and  using  the  way,  the 
defendant  went  along  the  part  of  the  close  in  the 
new  assignment  mentioned.  Replication,  de  inju- 
i£  : — Held,  (Platt,  B.,  dissentiente),  that  the  right 
of  way  stated  in  the  plea  to  the  declaration  was 
not  admitted  by  the  new  assignment ;  and  that, 
being  substantially  reasserted  in  the  plea  to  the 
new  assignment,  the  defendant  was  bound  to  prove 
it.  Robertson  v.  GantJett,  4  Dowl.  &  L.  548 ;  16 
M.  &  W.  289— Exch. 

In  an  action  for  a  libel,  the  defendant  at  first 
pleaded  not  guilty,  but  afterwards  pleaded  to  the 
further  maintenance  of  the  action,  that  the  plain- 
tiff had  recovered  damages  against  another  person 
for  the  same  grievances.  New  assignment,  that  the 
present  action  was  brought  for  other  and  different 
grievances.  Plea  to  the  new  assignment,  not 
guilty; — Held,  that  this  did  not  admit  the  innuen- 
dos  ;  and  that,  by  pleading  not  guilty  to  the  new 
assignment,  the  defendant  had  raised  precisely  the 
same  issue  as  if  the  libel  new-assigned  had  been 
set  out  in  the  declaration,  and  the  defendant  had 
pleaded  not  guilty  to  it.  Brunswick  (Duke)  v. 
Pepper,  2  C.  &  K.  683. 

Time  for  Declaring.] — The  defendant,  before 
declaration,  obtained  an  order  for  particulars  of 
demand,  with  a  stay  of  proceedings  until  delivery  ; 
and  the  plaintiff  having  for  two  years  neglected  to 
deliver  the  particulars,  the  defendant  got  an  order 
rescinding  his  first  order,  served  it  with  demand 
of  declaration  on  the  plaintiff,  and  after  four  days 
signed  judgment  of  non  pros.  On  motion  to  set 
aside  the  judgment — Held,  that  the  non-delivery 
of  the  particulars  being  a  default  of  the  plaintiff, 
he  was  not  entitled  to  the  same  time  to  declare 
after  the  rescinding  of  the  order  to  stay  proceed- 
ings as  he  was  at  the  time  when  that  order  was 
made  ;  and  therefore  that  the  judgment  was  regu- 
lar. Johns  v.  Sanders,  11  Jur.  658;  16  Law  J., 
Q.  B.,  340— B.  C.— Wightman. 

Setting  aside  Declaration.] — Waiver  of  irregu- 
larity by  taking  declaration  out  of  office.  Anon., 
11  Jur.  876 — B.  C. — Wightman. 

The  declaration  and  subsequent  proceedings 
will  not  be  set  aside  as  irregular,  when  the  irregu- 
larity lies  in  the  appearance.  Hardwick  v.  War- 
die,  11  Jur.  454 — B.  C.— Erie. 

Common  Forms  of  Declaration.]  —  Esdaile  v. 
Maclean,  15  M.  &  W.  277;  16  Law  J.,  Exch.,  71; 
Padwick  v.  Turner,  11  Jur.  930 — Q.  B. 

Declarations — Common  Forms.]  — Declaration, 
containing  three  counts,  commenced  that  "A.  B., 
by  h  attorney,  complains  &c.,  who  h  been 
summoned."  Second  count,  for  work  and  ma- 
terials "  provided  for  the  defendant,  at  h  re- 
quest." Breach  in  last  count,  "  that  defendant 
ha  not  paid  the  same  :" — Held,  on  special  de- 
murrer, that  the  first  and  last  counts  were  good  ; 
second,  bad.  Berdoe  v.  Spittle,  1  Exch.  Rep.  175. 
The  writ  was  in  an  action  of  debt,  and  the  com- 
mencement of  the  declaration  was  in  the  form 
usual  in  debt.  The  first  count  was  good,  either 
in  debt  or  in  assumpsit;  and  the  second  and  only 
other  count  was  a  good  count  in  assumpsit: — 
Held,  that  this  was  a  good  declaration  in  assump- 
sit;  and  should  therefore  be  set  aside  for  irregu- 
larity, as  varying  from  the  process.  Moore  \.  Fos- 
ter, 17  L.  J.,C.  P.,  101. 
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Held,  also,  that,  under  these  circumstances,  the 
plaintiff  could  not  insist  that  the  declaration  was 
demurrable  for  misjoinder  of  a  count  in  debt  with 
a  count  on  promises,  as  an  answer  to  an  applica- 
tion to  set  it  aside  for  irregularity.  Ib. 

The  plaintiff,  in  the  first  count,  declared  on  a 
bill  of  exchange  drawn  and  indorsed  to  him  by  the 
defendant;  and  in  the  second,  for  money  alleged 
to  be  due  from  the  defendant  upon  an  account 
stated;  concluding,  that,  in  consideration  of  the 
premises  respectively,  the  defendant  promised  to 
pay  the  said  several  last-mentioned  monies  respec- 
tively to  the  plaintiff  on  request.  The  defendant 
demurred  to  the  second  count,  on  the  ground  that 
it  contained  an  incorrect  statement  of  the  con- 
sideration for  the  promise  ;  or,  if  the  last-men- 
tioned monies  included  the  money  in  the  first 
count,  then  the  second  count  was  bad  for  dupli- 
city. The  Court  set  aside  the  demurrer  as  fri- 
volous. Lomax  \.  Wilson,  3  C.  B.  763. 

A  declaration  by  indorsee  against  acceptor  of  a 
bill  of  exchange,  payable  three  months  afterdate, 
which  period  had  elapsed,  alleged  a  promise  by 
the  defendant  to  pay  according  to  the  tenor  and 
effect  of  the  bill.  Breach,  that  the  defendant  has 
disregarded  his  said  promise,  and  has  not  paid  the 
said  sum  &c.  A  demurrer,  that  the  declaration 
did  not  sufficiently  show  that  the  three  days  of 
grace  had  elapsed  before  action,  was  set  aside  as 
frivolous.  Padwick  v.  Turner,  17  L.  J.,  Q.  B.,7. 

Commencement  of  Declaration.]  — The  rule,  Reg. 
Gen.,  Michaelmas  Term,  3  Will.  4,  r.  15,  as  to  the 
commencements  of  declarations,  is  compulsory, 
and  therefore  a  declaration  not  disclosing  whether 
the  plaintiff  proceeds  in  person  or  by  attorney  is 
irregular.  White  v.  Feltham,  4  Dowl.  &  L.  454; 
16  Law  J.,  C.  P.,  14. 

An  application  to  set  it  aside  should  be  made  at 
chambers,  and  not  to  the  Court,  even  in  term  time. 
Ib. 

Notice  of  Declaration.]—  Where  the  defendant  is 
in  custody  under  a  writ  of  capias,  issued  under  the 
1  &  2  Viet.  c.  110,  s.  3,  in  an  action  commenced 
by  writ  of  summons,  it  is  sufficient  to  file  a  de- 
claration, and  to  serve  the  defendant  with  notice 
thereof.  Neale  v.  Snoulten,  2  C.  B.  322;  3  Dowl. 
&  L.  422 ;  15  Law  J.,  N.  S.,  C.  P.,  22. 

Taking  Declaration  out  of  Office.]—  Where  a  de- 
fendant, instead  of  taking  out  a  declaration  in 
propria  persona,  did  so  by  a  messenger,  and  after- 
wards pleaded  by  attorney  without  leave  of  the 
Court: — Held,  that  the  plea  must  be  set  aside  as 
irregular.  King  v.  Archer,  10  Jur.  967 — B.  C. — 
Pattcson. 

Declarations  in  Inferior  Courts.] — Declaration 
stated,  that  defendant,  on  &c.,  within  the  jurisdic- 
tion of  an  inferior  court,  was  indebted  to  plaintiff 
for  goods  sold  and  money  lent,  and  for  money 
found  to  be  due  from  defendant  to  plaintiff  on  an 
account  then  stated  between  them,  which  several 
monies  were  to  be  then  and  there  paid  on  re- 
quest:— Held,  ill,  on  writ  of  error.  Cook  v. 
M'Pherson,  15  Law  J.,  N.  S.,  Q.  B.,  283 ;  10  Jur. 
1052. 

Misjoinder  of  Counts.]— In  assumpsit,  the  first 
count  of  the  declaration  alleged,  that  F.  was  in- 
debted to  the  plaintiff,  as  executrix,  in  350/f.,  se- 
cured on  mortgage;  that  plaintiff,  as  executrix, 
had  commenced  proceedings  at  law  against  F., 
which  were  pending,  and  had  been  put  to  divers 

osts  in  such  proceedings,  &c.;  and,  thereupon,  in 

ration  of  the  premises,  and   that  plaintiffs 

would  stay  the  proceedings  against  F.  for  twenty- 


one  days,  defendant  promised  plaintiff,  that,  with- 
in the  twenty-one  days,  he  would  pay  the  350/.  and 
plaintiff's  costs.  Averment,  that  plaintiff  did  stay 
the  proceedings  accordingly,  and  breach  in  non- 
payment of  the  mortgage-money  and  costs.  The 
second  count  was  upon  an  account  stated  with  the 
plaintiff  as  executrix :— Held,  a  misjoinder.  Webb 
v.  Cowdell,  14  Mee.  &  W.  821. 

A  declaration  commencing  and  concluding  in 
the  form  of  a  declaration  in  debt,  contained  counts 
on  bills  of  exchange  by  indorsee  against  indorser 
in  the  form  given  by  the  rule  of  T.  T.,  1  Will.  4, 
and  also  indebitatus  counts  in  debt: — Held,  not  a 
misjoinder.  Esdaile  v.  Maclean,  15  Mee.  &  W.277. 

A  declaration  containing  counts  on  bills  of  ex- 
change by  the  indorsee  against  the  indorser,  in  the 
form  prescribed  by  the  Reg.  Gen.,  Trinity  Term, 
1  Will.  4,  stated  that  the  defendant  "  promised" 
to  pay  the  bills,  and  commenced  and  concluded  in 
the  form  of  a  declaration  in  debt.  It  also  contain- 
ed the  indebitatus  counts  in  debt: — Held,  that 
there  was  no  misjoinder.  Esdaile  v.  Maclean, 

15  M.  &  W.  277;   16  Law  J.,  Exch.,  71. 

Several  Counts.] — Declaration  contained  two 
counts  :  First,  on  an  agreement  that  plaintiff  should 
survey  part  of  the  line  of  a  projected  railway,  and 
should  commence  the  work  on  a  certain  day ;  and 
that  defendant  should  thereupon  pay  to  plaintiff 
250/.  on  the  22d  of  October,  and  300/.  on  the  loth 
of  November,  and  the  further  sum  of  250/.  on  the 
plans  and  sections  being  deposited,  and  the  further 
sum  of  300L  when  the  standing  orders  had  been 
complied  with.  Breach,  non-payment  of  the  first 
and  second  instalment.  Secondly,  a  count  for 
work  and  materials.  Upon  motion  to  rescind  a 
judge's  order  for  striking  out  the  first  or  second 
count — Held,  that  the  two  counts  were  not  in  ap- 
parent violation  of  Reg.  Gen.,  Hilary  Term, 
4  Will.  4,  r.  5.  Bulmer  \.  Bousfield,  11  Jur.  470; 

16  Law  J.,  Q.  B.,  237. 

A  count  on  a  charter-party  for  demurrage  and 
detention  of  the  ship,  and  an  indebitatus  count  for 
demurrage,  are  "in  apparent  violation"  of  the 
Pleading  Rules  of  Hilary  Term,  4  Will.  4,  s.  5, 
and  ought  not  to  be  allowed:  Platt,  B.,  dissen- 
tiente.  Matthewson  v.  Ray,  16  M.  &  W.  329  ;  16 
Law  J.,  Exch.,  288. 

In  case  for  an  injury  to  the  plaintiff's  reversion, 
by  destroying  a  chimney,  &c.,  parcel  of  plaintiff's 
messuage,  the  plaintiff  was  allowed,  after  the  ex- 
piration of  the  term  following  the  appearance  of 
defendant,  to  add  counts  for  removing  defendant's 
messuage  without  shoring  up  plaintiff's  messuage, 
whereby  the  plaintiff's  chimney,  which  was  en- 
titled to  the  support  of  defendant's  messuage, 
was  damaged,  and  for  unskilfully  pulling  down 
defendant's  messuage,  whereby  the  chimney  of 
the  plaintiff's  messuage  was  injured  ;  and  defend- 
ant was  allowed  to  plead,  first,  to  the  first  count, 
not  guilty  by  statute  ;  secondly,  to  the  same,  that 
the  chimney  was  a  private  nuisance;  thirdly,  to 
the  same,  that  it  was  a  public  nuisance  ;  fourthly, 
to  the  second  and  third  counts,  not  guilty  ;  fifthly, 
to  the  second  count,  that  plaintiff's  messuage  was 
not  entitled  to  the  support  of  defendant's  mes- 
suage; and,  sixthly,  to  the  whole  declaration, 
leave  and  license.  Langford  v.  Woods,  7  Man.  & 
G.  625. 

Where  a  judge  at  chambers  has  declined  to 
make  an  order  upon  an  application  under  the  5th 
and  6th  rule  of  Hilary  Term,  4  Will.  4,  to  strike 
out  counts  as  being  in  apparent  violation  of  the 
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former  rule,  it  is  cctmpetent  for  the  Court  to  en-    sented  for  acceptance,   the  plaintiff  declined  to 
•'  -"•--- — "  -•    r~™-»    A  r>  D    Tfi«      accept  it,  on  the  ground  that  A.  had  not  duly  per- 

formed   his    contract;    whereupon   the    defendant 

<=  undertook,  that,  if  the  plaintiff  would  accept  the 

allowed,  together  with  a  count  upon  a  special  con- 
tract, apparently  for  the  price  of  the  same  goods, 
unless  the  plaintiff  could  satisfy  a  judge  at  cham- 
bers that  he  bona  fide  intended  to  establish  a  dis- 
tinct subject-matter  of  complaint  in  respect  of  each 
count.  Dissentiente  Cresswell,  J.}  as  to  the  ap- 
plication of  the  rule.  Ib. 

A  declaration  in  trespass  contained  two  counts  : 
the  first  in  the  usual  form  for  breaking  and  enter- 


ing the  plaintiff's  rooms  ;  the  second,  under  stat. 
2  W.  &  M.,  sess.  1,  c.5,  s.  5,  for  distraining  goods 
for  rent  pretended  to  be  due,  and  selling  them, 
and  claiming  their  double  value,  &c.  There  was 
only  one  act  of  trespass  committed: — Held,  that 
the"  plaintiff  was  not  entitled  to  more  than  the 
second  count  of  the  declaration,  under  which  he 
could  recover  damages,  though  proof  of  a  simple 
act  of  trespass  only  were  given.  Hoare  v.  Lee,  12 
Jur.  356;  17  L.  J.,  C.  P.,  196. 

Where  two  counts  appearing  to  be  on  the  same 
agreement  are  introduced  into  a  declaration  for 
the  evident  purpose  of  removing  a  difficulty  as  to 
the  legal  effect  of  the  agreement,  one  of  the  counts 
ought  to  be  struck  out.  Smith  \.  Thompson,  17  L. 
J.,  C.  P.,  159. 

The  first  count  was  upon  an  agreement  by  which 
the  defendant  undertook  to  take  the  plaintiff  into 
his  service  for  six  months ;  and,  at  the  expiration 
thereof,  if  no  just  cause  was  shown,  to  enter  into 
a  fresh  agreement  for  two  years.  First  breach, 
that,  though  no  just  cause  was  shown  at  the  expi- 
ration of  the  sixth  months,  the  defendant  would 
not  enter  into  a  further  agreement  for  two  years. 
The  second  count  stated,  that,  whereas  the  plain- 
tiff had  been  six  months  in  the  defendant's  service, 
the  defendant  agreed  to  continue  him  in  the  ser- 
vice for  two  years.  Breach,  that  the  defendant 
would  not  continue  him  in  the  service.  A  rule 
nisi,  to  rescind  an  order  for  striking  out  so  much 
of  the  first  count  as  related  to  the  first  breach,  as 
being  in  violation  of  rule  of  Hilary  Term,  4  Will. 
4,  No.  5,  was  discharged.  Ib. 

A  declaration  contained  a  count  for  money  paid, 
together  with  a  count  which,  in  substance,  stated 
that,  in  consideration  that  the  plaintiff,  at  the  de- 
fendant's request,  had  contracted  to  sell  to  a  third 


party,  in  the  plaintiff's  name  and  on  his  credit  and 
responsibility,  certain  shares  in  a  railway  compa- 
ny, of  which  the  defendant  was  the  registered 
holder ;  the  defendant  promised  the  plaintiff  to 
deliver  to  him  all  new  shares  allotted  in  respect  of 
such  shares,  and  to  indemnify  him  from  all  loss 
which  might  arise  by  reason  of  the  non-perform- 
ance of  the  defendant's  promise.  It  then  alleged 
the  non-delivery  to  the  plaintiff  of  certain  new 
shares  allotted  to  the  defendant ;  and  that,  by 
reason  thereof,  the  plaintiff  was  forced  and  obliged 
to  expend  and  did  expend  a  large  sum  of  money, 
in  order  to  perform  his  said  contract  of  sale : — 
Held,  that  the  two  counts  were  not  in  violation  of 
the  rule  of  Hilary  Term,  4  Will.  4,  r.  5,  which 
prohibits  several  counts,  unless  a  distinct  subject- 
matter  of  complaint  is  intended  to  be  established 
in  respect  of  each.  Simpson  v.  Rand,  1  Exch. 
Rep.  688;  17  L.  J.,  Exch.,  146. 

The  plaintiff  contracted  to  purchase  from  A.  a 
ship  then  in  course  of  building  at  Quebec,  and 
accept  a  bill  for  the  price  on  the  vessel  being  com- 
pleted according  to  the  terms  of  the  contract  and 
registered  in  his  name.  On  the  bill  being  pre- 


bill,  he  (the  defendant)  would  abide  by  and  per- 
form the  award  of  certain  referees  to  be  appointed 
to  determine  what  should  be  done,  in  case,  on  the 
arrival  of  the  ship  at  Dublin,  the  plaintiff  should 
have  any  cause  of  complaint  against  A.  in  respect 
of  his  performance  of  the  contract.  On  the  ship's 
arrival,  the  referees  awarded  that  a  certain  sum 
was  payable  to  the  plaintiff,  on  account  of  defi- 
ciencies in  the  ship.  The  Court  refused  to  allow 
the  plaintiff,  in  declaring  against  the  defendant 
upon  his  guarantie  to  add  to  a  count  for  non- 
performance  of  the  award,  a  count  alleging  that, 
in  consideration  of  the  plaintiff's  accepting  the 
bill,  the  defendant  agreed  to  become  personally 
responsible  for  the  due  performance  of  the  con- 
tract by  A.,  holding  the  joinder  of  such  counts  to 
be  in  apparent  violation  of  the  fifth  rule  of  Hilary 
Term,  4  Will.  4.  Pagan  v.  Harrison,  4  C.  B.  909. 

In  an  action  for  the  infringement  of  a  copyright 
the  plaintiff  will  not  be  allowed  a  count  on  the 
stat.  5  &  6  Viet.  c.  45,  in  conjunction  with  a  count 
for  the  infringement  of  the  same  copyright  at 
common  law.  Boozey  v.  Tolkien,  17  L.  J.,  C.  P., 
137. 

Under  a  count  on  the  above  statute,  for  infring- 
ing a  copy-right,  setting  forth  the  requisitions  of 
the  statute,  and  concluding  contra  formam  statuti, 
the  plaintiff  may  set  up  his  common-law  right,  if 
he  fail  to  bring  himself  within  the  operation  of  the 
statute.  Ib. 

Profert.] — Where  profert  has  not  been  made  of 
letters  of  administration,  judgment  will  be  set 
aside.  Willey  v.  Bignold,  11  Jur.  309  —  B.  C.  — 
Erie. 

Venue.]  —  By  Reg.  Gen.,  Hil.  Term,  4  Will.  4, 
ss.  2,  8,  no  venue  is  required  to  be  stated  in  a  de- 
claration except  the  one  alleged  in  the  margin ; 
and,  therefore,  in  an  action  by  the  indorsee  against 
the  indorser  of  a  bill  of  exchange  drawn  payable 
in  London,  where  the  venue  stated  in  the  margin 
of  the  declaration  was  "  London,"  it  was  held, 
that  an  averment  of  presentment,  not  stating 
where,  sufficiently  alleged  a  presentment  in  Lon- 
don. Boydell  \ . ' Harkness ,  4  Dowl.  &  L.  179; 
3  C.  B.  163. 

In  an  action  by  an  attorney  since  the  Uniformity 


In  an  action  by  an  attorney  since  tne  unnormity 
of  Process  Act,  he  does  not  waive  his  privilege  of 
retaining  the  venue  in  Middlesex  by  suing  in  per- 
son without  naming  himself  as  attorney  on  the  re- 
cord. Cutts  v.  Surridge,  4  Dowl.  &  L.  373; 
16  Law  J.,  Q.  B.,  2 — B.  C. — Patteson. 

An  action  against  a  magistrate  for  an  act  done 
by  virtue  of  his  office  is  a  local  action  ;  and,  there- 
fore, if  (since  the  division  of  the  county  of  Lan- 
caster by  virtue  of  3  &  4  Will.  4,  c.  71,  s.  4),  the 
venue  in  such  action  be  laid  in  the  "  southern 
division"  of  that  county,  but  it  appears  that  the 
cause  of  action  arose  in  the  "  northern  division," 
defendant  will  be  entitled  to  a  verdict  under  the 
21  Jac.  1,  c.  12,  s.  5.  Atkinson  v.  Hornby,  2  Car. 
&  K.  335 — Cresswell. 

The  venue  in  an  action  brought  against  magis- 
trates by  plaintiff  in  forma  pauperises  laid  in 
the  southern  division  of  the  county  of  Lancaster; 
the  cause  of  action  arose  in  the  northern  division. 
By  order  in  council,  in  pursuance  of  stat.  3  &  4 
Will.  4,  c.  71,  the  venue  ought  to  have  been  laid 
in  the  northern  division  of  the  county.  At  the  as- 
sizes plaintiff  withdrew  the  record  for  the  purpose 
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of  amending  the  venue.  The  Court  ordered  the 
plaintiff  to  pay  the  costs  of  the  day.  Thompson  v 
Hornby,  11  Jur.  169;  16  Law  J.,  Q.  B.,  152. 

In  debt  for  use  and  occupation,  the  Cour 
allowed  the  venue  to  be  changed  upon  the  usua 
affidavit.  Herring  v.  Watts,  7  Man.  &  G.  1019. 

Where  defendant,  having  changed  the  venue, 
the  plaintiff  has  brought  it  back  upon  the  ordinary 
undertaking,  the  Court  will,  upon  the  application 
of  the  plaintiff,  discharge  the  rule  upon  payment 
of  the  costs;  and  if  the  rule  nisi  for  discharging 
that  rule  be  drawn  up  on  the  terms  of  paying  to  the 
defendant  the  costs  of  and  occasioned  by  the  rule 
to  change  the  venue,  as  well  as  of  the  application, 
the  Court  will  not  grant  the  defendant  the  costs  ol 
showing  cause.  Robinson  v.  Crewdson,  15  Law  J., 
N.  S.,  C.  P.,  112. 

The  Court  has  power,  under  5  &  6  Will.  4,  c.  76, 
B.  109,  to  direct  an  action,  the  venue  of  which  is 
laid  in  the  city  of  Bristol,  to  be  tried  in  the  adjoin- 
ing county,  the  exception  in  38  Geo.  3,  c.  52, 
e.  10,  being  repealed  as  well  in  civil  as  in  criminal 
proceedings.  Cole  (or  Colne)  v.  Gane,  3  Dowl.  & 
L.  369;  15  Law  J.,  N.  S.,  Q.  B.,  22— B.  C.— Pat- 
teson. 

In  an  action  by  indorsee  against  indorser  of  a 
bill  drawn  payable  in  London,  the  declaration 
averred  a  presentment  generally,  not  stating  in 
London,  but  the  venue  in  the  margin  of  the  decla- 
ration was  London: — Held,  under  Reg.  Gen.,  H. 
T.,  4  Will.  4,  s.  8,  that  this  was  a  sufficient  aver- 
ment of  a  presentment  in  London.  Boydell  v. 
Harkness,  15  Law  J.,  N.  S.,  C.  P.,  233;  10  Jur.  479. 

Since  the  rule  of  H.  T.,  4  Will.  4,  s.  8,  a  decla- 
ration for  a  penalty  given  by  statute,  which  makes 
the  action  local,  need  not  aver  that  the  penal  act 
was  done  in  the  particular  county,  if  that  county 
be  the  venue  in  the  margin  of  the  declaration. 
Cook  v.  Swift,  14  Mee.  &  W.  235  ;  3  Dowl.  & 
L.  67. 

Since  the  Uniformity  of  Process  Act,  an  attor- 
ney does  not  lose  his  privilege  of  laying  the  venue 
in  Middlesex,  by  omitting  to  describe  himself  as 
an  attorney  in  the  declaration.  Williams  v.  Powell, 
10  Jur.  966— B.  C.— Patteson. 

Plaintiff  was  fishing  near  a  spot  where  A.  had  a 
private  right  of  fishery.  Defendants,  who  were 
the  servants  of  A.,  acting  under  7  &  8  Geo.  4, 
c.  29,  and  bona  fide  and  reasonably  believing  A. 
to  be  the  owner  of  a  private  fishery  in  the  place 
where  plaintiff  was  fishing,  although  he  was  not  in 
fact  the  owner,  apprehended  him  and  took  away 
his  net: — Held,  that  defendants  were  entitled  to 
the  protection  of  the  act  of  Parliament,  and,  there- 
fore, that  the  venue  ought  to  be  laid  where  the 
cause  of  action  arose.  Hughes  v.  Buckland,  3  Dowl 
&  L.  702;  15  Mee.  &  W.  346;  15  Law  J.,  N.  S  , 
Exch.,  233;  10  Jur.  884. 

Venue,  changing.]  —The  venue  in  an  action  on 
a  banker's  cheque  cannot  be  changed  on  the  com- 
mon affidavit.  Webb  v.  Inwards,  17  L.  J.,C.  P.,  157. 

Defendant,  after  plea  pleaded  and  before  issue 
joined,  applied  to  change  the  venue  from  L.to  D., 
on  the  special  grounds,  that  almost  all  the  wit- 
nesses in  the  cause  resided  in  D.,  and  that  the  ex- 
penses of  a  trial  in  D.  would  be  less  than  the 
expenses  of  a  trial  in  L.  Held,  that  the  applica- 
tion was  premature.  Hodge  v.  Churchyard,  12  JUT 
247;  17  L.  J.,  C.  P.,  175. 

An  application  to  change  the  venue,  after  issue 

joined  and   notice  of  trial  given,  must  show,  at 

i8t,  that  the  plaintiff  will  not  be  injured  or  de- 


layed by  the  change,  and  that  it  will  be  more  con- 
venient to  the  defendant.  Hams  v.  Pawlett,  17  L. 
J.,  C.  P.,  210. 

A  judge  at  chambers  has  jurisdiction  to  set  aside 
a  rule  to  change  the  venue  obtained  on  the  com- 
mon affidavit.  Darrington  v.  Price,  12  Jur.  754; 
17  L.  J.,C.  P.,  326. 

The  time  for  pleading  expired  on  the  22d  Febru- 
ary. Defendant,  on  the  23d,  took  out  a  summons 
for  further  time  to  plead.  On  the  24th  an  order 
was  made  for  further  time,  on  the  usual  terms. 
The  defendant  did  not  draw  up  the  order,  but  in 
the  afternoon  of  the  24th  (the  plaintiff  not  having 
signed  judgment)  delivered  a  plea,  with  a  rule  to 
change  the  venue  obtained  on  the  common  affi- 
davit. A  judge  at  chambers  having  set  aside  the 
rule  to  change  the  venue,  the  Court  (Cresswell,  J., 
dubitante)  rescinded  the  judge's  order.  Jb. 

Undertaking  to  give  material  Evidence.] — In  an 
action  by  A.,  an  agent  employed  by  B.  to  cause 
advertisements  to  be  inserted  in  newspapers,  evi- 
dence that  A.  gave  orders  to  C.  to  insert  such  ad- 
vertisements is  material  evidence  in  the  county  in 
which  such  orders  were  given,  to  satisfy  an  under- 
taking upon  bringing  back  the  venue.  Parratt  v. 
Benassit,  3  C.  B.  884. 

Proof  of  anything  directly  affecting  the  amount 
of  damages  is  material  evidence  within  the  mean- 
ing of  the  ordinary  undertaking  on  bringing  back 
the  venue.  Jones  v.  Smith,  17  L.  J.,  Exch..  255  : 
12  Jur.  756. 

In  an  action  for  negligently  driving  a  stage- 
coach, whereby  the  plaintiff  was  injured  and  pre- 
vented from  attending  to  his  business  as  an  attor- 
ney, the  venue  was  laid  in  Middlesex,  and  the 
defendant  having  changed  it  to  Merionethshire  on 
the  usual  affidavit  that  the  cause  of  action  arose 
there,  it  was  afterwards  brought  back  to  Middle- 
sex, "  the  plaintiff  undertaking  to  give  material 
evidence  of  some  matter  in  issue  in  Middlesex." 
At  the  trial  the  only  evidence  in  Middlesex  was 
the  production  of  the  roll  of  attornies  at  West- 
minister, in  which  the  plaintiff's  name  appeared: 
— Held,  that  the  undertaking  had  been  complied 
with.  Ib. 

In  debt  for  penalties  under  the  3  &  4  Will.  4, 
c.  15,  s.  2,  for  representing  a  pantomime,  of  which 
the  plaintiff  was  author,  without  his  license,  to 
satisfy  an  undertaking  to  give  material  eviden.ce 
in  Middlesex,  the  plaintiff  having,  in  order  to  prove 
the  authorship,  first  shown  himself  possessed  of 
the  manuscript  in  the  County  of  Surrey,  proved 
that  it  was  by  his  direction  offered  for  representation 
or  sale  in  Middlesex  to  the  proprietor  of  a  theatre 
there  : — Held,  that  this,  as  evidence  in  confirma- 
tion of  the  previous  proof  of  authorship,  was  suffi- 
cient evidence  in  Middlesex  to  satisfy  the  under- 
taking. Lee  v.  Simpson,  3  C.  B.  871. 

In  an  action  for  criminal  conversation  with  plain- 
tiff's wife,  to  which  the  only  plea  was  "  Not 
guilty,"  defendant  having  changed  the  venue  from 
M.  toS.;  plaintiff  brought  it  back  upon  the  usual 
undertaking  "  to  give  material  evidence  of  some 
matter  in  issue  arising  in  the  county  of  M."  At 
the  trial  of  the  cause,  it  appeared  that  a  person, 
who  was  identified  as  defendant,  called  at  N.'s 
house  in  Bath,  in  the  county  of  S.,  made  inquiries 
as  to  lodgings,  stated  that  he  was  privately  mar- 
ried, and  that  that  was  his  object  for  wishing  to 
:ake  them  ;  and,  having  given  a  false  name,  di- 
•ected  a  letter  to  be  sent  to  him  in  the  county  of 
VI.,  which  was  accordingly  done,  and  in  which 
'etter  he  was  accepted  ae  a  tenant.  It  further  ap- 
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peared,  that  he  afterwards  came  to  Bath,  acknow- 
ledged having  received  the  letter,  entered  upon 
the  occupation  of  the  apartments,  at  which  plain- 
tiff's wife  visited  him  several  times,  under  such 
circumstances  that  the  jury  presumed  adultery  to 
have  taken  place  between  them.  Previous  to  one 
of  these  occasions  defendant  had  written  a  letter, 
bearing  a  post-mark  in  the  county  of  M.,  directing 
bis  apartments  to  be  ready  for  him,  and  he  was 
proved  also  to  have  been  in  the  county  of  M.  at 
the  time  he  received  the  one  and  wrote  the  other 
of  these  letters: — Held,  by  Tindal,  C.  J.,  and 
Maule,  J.,  and  Cresswell,  J.,  (Erie,  J.,  dissen- 
tiente),  that,  under  these  circumstances,  plaintiff 
had  sufficiently  complied  with  his  undertaking. 
Clarke  v.  Dunsford,  15  Law  J.,  N.  S.,  C.  P.,  146  ; 
10  Jur.  377  ;  3  Dowl.  &  L.  618. 


Held,  also,  per  totam  curiam,  that,  in  order  to 
satisfy  the  undertaking,  it  was  not  necessary  to 
show  that  any  part  of  the  cause  of  action  took 
place  in  M.  Ib. 

Qusre,  whether,  in  order  to  take  the  above  ob- 
jection, it  was  necessary  for  defendant  to  produce 
the  rule  at  the  trial,  and  whether  the  effect  of  a 
non-compliance  with  the  undertaking  would  be 
that  plaintiff  should  be  nonsuited.  Ib. 

The  undertaking  to  give  material  evidence  upon 
bringing  back  the  venue  to  the  county  in  which 
it  was  originally  laid  is  satisfied  by  proving  any 
fact  which  materially  conduces  to  the  establishing 
of  matter  which  may  be  in  issue  arising  in  the 
county  to  which  the  cause  is  restored,  or  tending 
to  enhance  the  damages  ;  per  Tindal,  C.  J.,  and 
Maule  and  Cresswell,  JJ.,  dissentiente  Erie,  J., 
who  held,  that  the  undertaking  binds  the  plaintiff 
to  prove  some  matter  arising  in  the  original  county 
which  is  indispensable  to  be  proved  in  order  to 
maintain  the  action,  or  which  tends  to  enhance 
the  damages.  So,  although  the  course  of  the 
pleadings  or  of  the  evidence  may  render  such  fact 
immaterial.  Clark  v.  Dunsford,  2  C.  B.  724. 

Therefore,  in  an  action  for  crim.  con.,  an  act 
done  in  Middlesex  in  furtherance  of  a  plan  for 
hiring  lodgings  at  Bath  for  the  purpose  of  facilita- 
ting the  commission  of  adultery  there,  was  held, 
by  Tindal,  C.  J.,  and  Maule  and  Cresswell,  JJ.,  to 
be  a  sufficient  compliance  with  an  undertaking  to 
give  material  evidence  in  Middlesex,  dissentiente 
Erie,  J.  Ib. 

In  debt  for  penalties  under  the  3  &  4  Will.  4, 
C.  15,  s.  2,  for  representing  a  pantomime  of  which 
the  plaintiff  was  the  author  without  his  license  at 
a  place  of  dramatic  entertainment;  upon  nil  debet 
by  statute  pleaded,  it  was  held,  that  the  plaintiff's 
undertaking  to  give  material  evidence  in  Middle- 
Bex  was  fulfilled  by  proof  of  an  offer  to  sell  the 
pantomime  in  Middlesex  by  the  plaintiff's  agent 
acting  under  his  directions.  Lee  v.  Simpson,  4 
Dowl.  &  L.  666;  11  Jur.  127;  16  Law  J.,  C.  P., 
105. 

A  letter  written  and  posted  in  county  A.,  and 
addressed  to  and  received  by  the  plaintiff  in  county 
B.,  whereby  the  defendant  admits  a  part  of  the 
debt  claimed  in  the  action,  is  evidence  sufficient 
to  satisfy  the  plaintiff's  undertaking  to  give  mate- 
rial evidence  in  county  A.  Hall  v.  Story,  16  M. 
&  W.  63  ;  4  Dowl.  &  L.  345  ;  16  Law  J.,  Exch.,  17. 

Bringing  back.] — Where  the  venue  has  been 
changed  upon  the  usual  affidavit,  but  which  the 
circumstance  of  the  case  did  not  justify  the  de- 
fendant in  making,  the  plaintiff  may  bring  back 
the  venue  without  giving  the  usual  undertaking  to 
give  material  evidence,  notwithstanding  the  rule 


of  H.  T.,  2  Will.  4,  r.  183.  Cundell  v.  Harrison, 
1  B.  C.  Rep.  278;  4  Dowl.  &  L.  431;  16  Law  J., 
Q.  B.,  81;  11  Jur.  89 — Patteson. 

Where  the  venue  had  been  changed  on  the 
usual  affidavit,  the  Court  made  absolute  a  rule  to 
bring  it  back  to  the  original  county  in  which  it  had 
been  laid,  on  affidavit  that  part  of  the  cause  oi 
action  arose  abroad,  and  not  in  this  country.  Ib. 

Time  to  Plead.] — Where  a  summons  for  particu- 
lars is  dismissed  after  the  time  for  pleading  has 
expired,  defendant  is  entitled  only  to  a  reasonable 
time  to  deliver  his  pleas,  and  not  to  the  same  time 
he  had  when  the  summons  was  returnable.  Men- 
gens  v.  Perry,  15  Law  J.,  N.  S.,  Exch.,  307j 
10  Jur.  742. 

The  rest  of  the  day  is  a  reasonable  time  for  this 
purpose.  Ib. 


A  judge's  order,  made  by  consent,  that  a  de- 
fendant shall  have  until  a  certain  day  to  plead 
peremptorily,  does  not  preclude  him  from  apply- 
ing to  a  judge  by  summons  for  additional  time. 
Bcazley  v.  Bailey,  10  Jur.  906— Exch. 

Where  the  time  for  pleading  expired  on  the 
19th,  and  a  summons  to  stay  proceedings  was 
made  returnable  at  11  o'clock  on  the  20th,  plain- 
tiff could  not  sign  judgment  for  want  of  a  plea 
before  the  return  of  the  summons;  and  a  plea 
delivered  by  defendant  before  that  time  operated 
as  a  waiver  of  the  summons.  Barton  v.  Warren, 
3  Dowl.  &  L.  142 ;  14  Law  J.,  N.  S.,  Q.  B.,  312 ; 
10  Jur.  375— B.  C.— Wightman. 

A  summons  for  further  time  to  plead  after  an 
order  for  time  to  plead  peremptory,  is  regular, 
and  if  returnable  at  the  opening  of  the  office  on 
the  day  after  the  order  expires,  it  operates  as  a 
stay  of  proceedings  till  disposed  of.  Beazley  v. 
Bailey,  16  M.  &  W.  58;  4  Dowl.  &L.271;  16  Law 
J.,  Exch.,  1. 

The  defendant,  on  the  6th  of  November,  ob- 
tained a  judge's  order  for  a  week's  time  to  plead  ; 
on  the  12th  he  took  out  a  summons  to  strike  out 
one  or  two  counts  in  the  declaration,  which,  on 
the  14th,  was  dismissed  with  costs,  and  at  the 
same  time  an  order  was  made  giving  him  three 
days'  time  to  plead.  On  the  19lh  he  obtained  a 
rule  for  striking  out  the  first  or  second  count: — 
Held,  that  the  application  was  too  late,  and  that 
the  rule  must  be  discharged.  Chapman  v.  King, 

16  Law  J.,  Exch.,  15. 

Semble,  that  an  appeal  lies  to  the  Court,  when 
a  judge  has  refused  to  make  an  order.  Ib. 

A  defendant  who  has  obtained  an  order  for  par- 
ticulars of  the  plaintiff's  demand,  with  a  stay  or 
proceedings  until  they  are  delivered,  may  waive 
the  delivery  of  such  particulars,  and  plead  or  de- 
mur to  the  declaration.  Maunder  v.  Collett,  3  C.  B. 
554;  4Dowl.&L.  456;  16  Law  J.,  C.  P.,  17. 

Oyer.] — The  rule,  that  where  oyerhas  been  de- 
manded the  defendant  has  as  much  time  for  plead- 
ing after  it  is  granted  as  he  had  when  he  demanded 
it,  is  applicable  as  well  to  a  plea  in  abatement  as 
to  a  plea  in  bar.  Kerfoot  v.  Edwards,  12  Jur.  440 ; 

17  L.  J.,  Exch.,  203. 

The  declaration  was  in  debt  on  a  bond  given  by 
the  defendants  for  8000/.,  to  be  paid  by  them  to 
the  plaintiffs,  or  Everett,  on  request,  whereby 
and  by  reason  of  the  non-payment  &c.  The  de- 
fendants, by  their  plea,  craved  oyer,  and  set  out 
the  bond  and  condition  and  recitals.  The  condi- 
tion was,  that  the  defendants  and  L.  should  pay 
over  sums  of  money  assessed  and  collected  by  L., 
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and  that  L.  should  demand  the  sums  assessed,  and 
proceed  against  defaulters.  Averment,  that  the 
defendants  performed  all  things  on  their  part  to  be 
performed.  The  plaintiffs  replied,  praying  that 
the  deed  and  condition  might  be  inrolled  ;  and, 
being  set  out  on  inrolment,  demurred,  on  the 
ground  that  they  were  falsely  set  out  by  the  de- 
fendants, on  account  of  the  recitals  being  intro- 
duced. Semble,  first,  that  it  is  not  the  practice  to 
demur  for  misrecital.  Kepp  v.  Wiggett,  12  Jur. 
831;  17  L.  J.,  C.  P.,  295. 


Semble,  secondly,  that  the  effect  of  the  inrol- 
ment is  to  make  the  matter  set  out  part  of  the 
declaration.  Ib. 

Several  Pleas.]  — Where  pleas  are  pleaded 
which  do  not  correspond  with  the  abstract  deli- 
vered with  the  summons  to  plead  several  mat- 
ters, the  proper  mode  of  taking  the  objection  is  by 
motion  to  strike  out  the  pleas.  Flight  v.  Smale, 
4  C.  B.  766. 

To  a  declaration  which  contained  three  counts, 
the  defendant,  who  appeared  by  attorney,  upon  a 
rule  in  general  terms  to  plead  coverture  and  the 
Statute  of  Limitations,  pleaded  three  defences  to 
the  whole  declaration.  The  pleas  were  set  aside 
by  a  judge  at  chambers,  on  the  ground  that  the 
defendant,  who  appeared  by  attorney,  had  pleaded 
coverture.  The  defendant,  without  a  fresh  rule 
to  plead,  and  without  entering  a  fresh  appearance, 
pleaded  coverture  to  the  two  first  counts,  and  the 
Statute  of  Limitations  to  the  whole  declaration. 
The  plaintiff  having  signed  judgment  as  for  want 
of  a  plea — Held,  that  the  judgment  was  irregular, 
inasmuch  as  the  pleas  were  sanctioned  by  the 
original  rule.  Fryer  v.  Andrews,  1  Exch.  Rep 
471;  5  Dowl.  &  L.  221;  17  L.  J.,  Exch.,  25. 

An  auditS  querela  is  an  action  or  suit  within  the 
4th  Anne,  c.  16,  s.  4,  and  a  defendant  may  plead 
several    matters  thereto.      Giles  v.  Hutt,  1  Exch 
Rep.  701;   17  L.  J.,  Exch.,  121. 

The  defendant  obtained  a  rule  to  plead  four 
pleas,  describing  the  last  plea  in  the  rule  thus  • 
"  that,  as  to  the  sum  of  100/.,  parcel  &c.,  the  de- 
fendant, before  the  commencement  of  the  action 
indorsed  and  delivered  to  the  plaintiffs  a  certain 
bill  of  exchange  for  100/.,  which  the  plaintiffs  re- 
ceived in  satisfaction  of  the  said  sum  of  1001  " 
The  plea  pleaded  was,  «  as  to  the  said  sum  'of 

01.,  parcel  &c.5  that,  before  the  commencement 
of  the  suit,  the  defendant,  for  and  on  account  of 
the  said  sum  of  1007.,  indorsed  and  delivered  to 
the  plaintiffs  a  certain  bill  of  exchange  for  1007 
drawn  by  the  defendant  and  accepted  by  one  T' 
J.,  and  the  said  plaintiffs  took  and  received  the 
said  bill  of  exchange  for  and  on  account  of  the 
eaid  sum,  parcel  &c."  Averment,  that  the  de- 
fendant had  not  due  notice  of  the  non-payment  of 
the  said  bill  of  exchange  .—Held,  that  the  plain- 

s  were  entitled  to  sign  judgment,  on  account  of 
the  variance  between  the  rule  to  plead  and  the 
plea  pleaded.  Hills  v.  Haymen,  17  L.  J.,  Exch., 

^  vO  • 

In  an  action  for  calls  brought  by  a  railway  Com- 
any,  incorporated   by  act  of  Parliament,  plain- 
tiffs declared  in  the  manner  prescribed  by  the  26th 
section  of  the  8  &  9  Viet.  c.  16.     Defendant  having 
eadcd    first,  that,  at  the  time  of  the  commence- 
:  of  the  suit,  he  was  not  the  holder  of  the 
;s;  and  secondly,  that  he  was  not  the  holder 
of  them  at  the  time  when  the  calls  were  made; 
-ourt,  on   motion,  struck   out  the   latter  of 
these  pleas,  and  amended  the  other  by  expunging 


the  words  "  at  the  commencement  of  this  suit." 
Be/fast   and    County  Down  Railway   Company  v 
Strange,  12  Jur.  19,  44— Exch. 

In  trespass  for  crim.  con.,  the  Court  permitted 
defendant  to  plead  "Not  guilty;"  and  also  valeat 
quantum,  that,  at  the  time  of  the  trespass,  plain- 
tiff had  relinquished  and  renounced  the  comfort 
and  fellowship  of  his  wife,  and  had  finally  sepa- 
rated himself,  by  deed,  from  her,  and  was  living 
apart  from  her.  Harvey  v.  Watson,  1  Man.  &  G. 
644. 

The  Court  refused  to  allow  a  defendant  to  plead 
a  plea  in  bar  of  the  further  maintenance  of  the 
action  together  with  a  plea  in  bar  of  the  action 
generally.  Suckling  v.  Wilson,  4  Dowl.  &  L.  167 
— Q.  B. 

Adding  Pleas.]  — To  a  declaration  in  debt  upon 
a  bond,  given  under  1  &  2  Viet.  c.  110,  s.  8,  by 
defendant,  as  surety  for  H.,  for  payment  of  the 
debt,  or  for  the  render  of  H.  &c.,  the  Court  allowed 
a  plea  showing  the  arrest  of  H.  under  a  writ  of 
ca.  sa.  issued  by  plaintiff,  and  the  detention  of  H. 
in  execution  thereunder,  by  reason  whereof  H. 
was,  by  the  practice  of  the  Court,  exonerated  and' 
discharged  from  rendering  himself  according  to 
the  said  condition,  and  defendant,  as  surety,  was 
also  exonerated  from  rendering,  &c.,  to  be  pleaded 
together  with  a  plea  of  render,  notwithstanding 
the  matter  so  pleaded  showed  a  dispensation, 
which,  as  against  plaintiff,  might  be  equal  to  a 
performance.  And  such  plea  was  allowed  to  be 
added  after  judgment  for  plaintiff  had  been  de- 
livered on  demurrer  to  a  plea  to  the  whole  cause 
of  action,  though  the  plea  to  be  added  was  in 
effect  only  an  amendment  of  the  plea  demurred  to 
Hayward  v.  Bennett,  11  Jur.  208— C.  P. 

After  issue  joined  and  notice  of  trial,  the  Court 
allowed  the  defendant  to  add  a  plea  that  the  plain- 
tiff was  not  a  sworn  broker  of  the  city  of  London, 
it  appearing  that  the  trial  of  the  cause  would  not 
be  thereby  delayed.  Field  v.  Sawyer,  17  L.  J 
C.  P.,  211. 

Pleading  Issuably.]  —  A  plea  is  not  non-issuable 
which  is  only  bad  on  special  demurrer.  Sousfield 
v.  Edge,  5  Dowl.  &  L.  99;  17  L.  J.,  Exch.,  169. 

Declaration  contained  a  count  by  indorsee 
against  indorser  of  a  bill  of  exchange,  and  a  count 
on  an  account  stated.  Plea,  that  the  defendant 
did  not  indorse  the  said  bill  in  the  said  first  count 
mentioned,  in  manner  and  form  as  in  the  said  first 
count  mentioned.  The  defendant  being  under 
terms  to  plead  issuably,  the  plaintiff  signed  judg- 
ment on  the  ground  that  the  plea  being  pleaded  to 
the  whole  declaration,  and  containing  n«  answer 
to  the  last  count,  it  was  not  an  issuable  plea — 
Held,  that  the  judgment  was  irregular.  Ib.  See 
Robeson  v.  Ellis,  2  B.  C.  Rep.  185. 

To  a  declaration  on  a  bill  of  exchange  for  20Z., 
drawn  by  one  L.,  accepted  by  the  defendant,  and 
indorsed  by  L.  to  the  plaintiffs,  the  defendant, 
being  under  terms  of  pleading  issuably,  pleaded, 
that,  before  the  indorsement  by  L.,  L.  was  in- 
debted to  the  defendant  in  II.  13s.  Irf.,  and  that 

k  11  the  bl11  uPon  the  terms  that  the  said  debt 
should  be  set  off  against  the  sum  due  from  the  de- 
fendant to  L.  upon  the  bill.  That  L.,  in  order  to 
deprive  the  defendant  of  his  right  of  set-off  in 
respect  of  the  II.  13s.  U.,  and  in  fraud  of  the 

etendant,  and  in  collusion  with  the  plaintiffs, 
indorsed  the  bill  to  the  plaintiffs,  who  were  suing 
as  agents  for  L.:_ Held,  that  this  was  not  an  issua- 
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A  plea  framed  fairly  to  raise  the  question, 
whether  the  action  is  not  rendered  unmaintainable 
by  reason  of  the  non-performance  of  an  alleged 
condition  precedent,  is  an  issuable  plea.  Zulueta 
v.  Miller,  2  C.  B.  895 ;  4  Dowl.  &  L.  186. 

Therefore,  where  plaintiffs  declared  on  an  agree- 
ment, that  defendants  should  furnish  plaintiffs  with 
a  steam-engine  by  a  specified  time,  to  be  paid  for 
by  instalments,  payable  at  certain  times,  with  re- 
ference to  the  progress  of  the  work  :  breach,  that 
the  steam-engine  was  not  furnished  by  the  speci- 
fied time.  A  plea  alleging  the  non-payment  of  the 
second  instalment,  though  due,  with  reference  to 
the  work  done,  according  to  the  terms  of  the 
agreement,  was  held  to  be  an  issuable  plea.  Ib. 

The  defendant,  being  under  terms  to  rejoin  is- 
suably, demurred  to  the  replication  on  the  ground 
of  duplicity  : — Held,  that  this  was  a  breach  of  the 
order  to  plead  issuably,  and  a  rule  to  set  aside 
judgment  signed  by  the  plaintiff  was  discharged. 
Tagg  v.  Simmonds,  4  Dowl.  &  L.  582;  16  Law  J., 
Q.  B.,  319— B.  C Erie. 

An  issuable  plea  is  one  upon  which,  if  judgment 
be  given,  there  will  be  a  decision  on  the  merits.  Ib. 

To  a  declaration  containing  a  count  by  indorsee 
against  indorser  of  a  bill  of  exchange,  and  a  count 
on  an  account  stated,  defendant,  who  was  under 
terms  of  pleading  issuably,  pleaded  thus  : — "  And 
defendant  says,  that  he  did  not  indorse  the  bill  in 
manner  and  form  as  in  the  first  count  mentioned  ; 
and  as  to  the  last  count,  that  he  did  not  promise." 
Plaintiff  having  signed  judgment,  on  the  ground 
that  the  first  plea  in  terms  applied  to  the  whole 
declaration,  and  was  therefore  non-issuable,  the 
Court  set  aside  the  judgment  for  irregularity. 
Bousfield  v.  Edge,  1  Exch.  Rep.  89. 

A  plea  raising  a  fair  question  of  doubt  on  a  mat- 
ter of  law,  the  decision  of  which  will  determine 
the  legal  rights  of  the  parties  on  the  merits,  is  an 
issuable  plea.  Zuluetta  v.  Miller,  15  Law  J.,  N. 
S.,  C.  P.,  267  ;  10  Jur.  859. 

In  an  action  upon  an  agreement  that  B.  should 
furnish  A.  with  two  steam-engines  by  a  specified 
time,  and  that  A.  should  pay  for  the  same  by  in- 
stalments, one  on  signing  the  agreement,  another 
when  the  steam-engines  should  be  half  finished,  a 
third  when  ready  to  be  put  on  board,  and  the  last 
when  completed  and  fitted  on  board  ;  the  declara- 
tion alleging  for  breach  that  the  steam-engine  was 
not  furnished  within  the  time,  or  before  the  com- 
mencement of  the  suit: — Held,  that  a  plea  alleg- 
ing, that,  although  the  engines  were  half  finished 
within  the  specified  time,  and  B.  had  demanded 
the  second  instalment  to  be  paid,  A.  had  refused 
to  pay  the  same,  was  an  issuable  plea.  Ib. 

To  a  declaration  for  money  lent,  money  paid, 
and  money  due  on  an  account  stated,  defendant, 
who  was  under  terms  to  plead  issuably,  pleaded, 
amongst  other  pleas,  as  to  &c.,  parcel  &c.,  accord 
and  satisfaction  by  an  agreement  by  plaintiff  to 
give  time  in  consideration  of  defendant's  under- 
taking to  pay  4s.  a  week  for  interest  until  repay- 
ment of  the  principal,  as  soon  as  his  means  would 
enable  him;  with  an  averment  that  the  said  rate 
of  interest  was  different  from  and  exceeded  51.  per 
cent.  Plaintiff  having  signed  judgment  as  for 
want  of  a  plea : — Held,  that  the  plea  was  an  issu- 
able plea,  within  the  terms  of  pleading  issuably 
Verbist  v.  De  Keyser,  3  Dowl.  &  L.  392;  15  Law 
J.,  N.  S.,  Q.  B.,  28— B.  C.— Patteson. 

The  declaration  contained  a  count  on  a  bill  o 
exchange.  The  defendant  paid  money  into  cour 
thereon,  and  pleaded  to  the  evidence  of  the  de- 
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laration  as  above.  The  plaintiff  having  accepted 
.he  money  out  of  court: — Held,  on  its  being  ob- 

ected  that  such  acceptance  was  a  waiver  of  the 
objection  to  other  pleas  as  not  issuable,  that  it 
was  no  such  waiver.  Ib. 

Obtaining  time  to  reply,  is  a  waiver  of  any  ob- 
ection  to  the  defendant's  non-compliance  with  an 
undertaking  to  plead  issuably.  Stead  v.  Carey,  7 
Man.  &  G.  646. 

An  objection,  that  pleas,  delivered  by  a  defend- 
ant under  terms  to  plead  issuably,  are  not  issuable 
pleas,  is  waived  by  service  of  an  order  for  particu- 
lars of  set-off.  Scott  v.  Watson,  1  C.  B.  826  ;  3 
Dowl.  &  L.  208. 

Qurere,  whether  service  of  the  summons  for  such 
particulars  was  not  an  equally  binding  recognition 
of  the  pleas.  Ib. 

Pleas  in  Abatement.] — To  an  action  of  assump- 
sit,  the  defendant  pleaded  in  abatement,  that  the 
contract  was  made  jointly  with  several  persons 
(one  of  whom  was  described  as  "A.  W.  Hillary, 
whose  Christian  names  are  to  the  defendant  un- 
known," and  another  as  " Stokes,  whose 

Christian  name  is  to  defendant  unknown"),  who 
were  stated  to  be  resident  within  the  jurisdiction  ; 
and  also,  with  several  other  persons  (also  named) 
who  were  stated  to  be  resident  out  of  the  juris- 
diction, and  complained  of  the  non-joinder  as  de- 
fendants of  the  former  set  of  persons.  The  affida- 
vit, in  verification  of  the  plea,  gave  the  residence 
of  the  parties  who  it  was  alleged  ought  to  have 
been  joined,  but  described  one  as  of  20,  instead 
of  22,  Gower  Street,  Bedford  Square;  and  another 
as  of  High  Street,  instead  of  Watling  Street,  Can- 
terbury. The  Court  set  aside  the  plea  in  abate- 
ment. Newton  v.  Stewart,  15  Law  J.,  N.  S.,  Q.  B., 
384— B.  C. — Wightman. 

If  the  affidavit,  verifying  a  plea  in  abatement, 
professes  to  give  the  particulars  of  the  residence 
of  the  persons  named  therein,  and,  in  fact,  mis- 
describes  them,  the  defendant  is  bound  by  such 
description,  and  the  plea  will  be  set  aside,  al- 
though the  misdescription  occurred  merely  by 
mistake,  or  was  such  that  the  proper  residence 
could  have  been  easily  ascertained.  Ib. 

Qusre,  whether  the  plea  was  correct  in  in- 
cluding the  names  of  all  the  co-contractors,  both 
those  within  and  those  without  the  jurisdic- 
tion. Ib. 

The  word  "residence"  in  the  3  &  4  Will.  4, 
c.  42,  s.  8,  which  requires  that  pleas  in  abatement 
for  the  non-joinder  of  persons  who  ought  to  have 
been  made  defendants,  shall  be  accompanied  by 
an  affidavit  stating  the  place  of  residence  of  such 
persons  with  convenient  certainly,  means  the 
home  or  domicile  of  the  parties.  And,  therefore, 
where  such  an  affidavit  stated  a  party  to  be  resi- 
dent at  a  certain  place,  which  was  really  his  home, 
but  he  was  nofactually  there,  having  gone  abroad 
for  a  short  time, — Held,  that  the  statute  was  com- 
plied with.  Lambe  v.  Smythe,  3  Dowl.  &  L.  712; 
15  Law  J.,  N.  S.,  Exch.,  287;  10  Jur.  394. 

A  plea  in  abatement  for  non-joinder  of  a  co- 
contractor  should  pray  judgment  of  the  writ  and 
declaration.  Davies  v.  Thompson  or  Thomson, 
3  Dowl.  Si  L.  49  ;  14  Mee.  &  W.  161. 

It  is  not  necessary  to  demur  specially  to  a  de- 
fective plea  in  abatement.  Ib. 

In  an  action  against  one  of  several  joint  con- 
tractors, defendant  cannot  plead  in  abatement  the 
pendency  of  another  action  for  the  same  cause 
against  another  of  the  joint  contractors,  and  in 
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•which  he  was  not  himself  a  defendant.  Henry  v. 
Goldney,  15  Law  J.,  N.  S.,  Exch.,  298;  10  Jur. 
439. 

To  a  declaration  on  the  money  counts  defend- 
ant pleaded  in  abatement,  that  he  was  an  attorney 
of  the  Court  of  Queen's  Bench,  concluding  with  a 
verification.  Plaintiff  replied,  that  defendant  was 
also  an  attorney  of  the  Court  of  Exchequer,  con- 
cluding with  a  verification: — Held,  on  general 
demurrer,  that  the  replication  was  good  in  sub- 
stance. Walford  v.  Fleetwood,  3  Dowl.  &  L.  65 ; 

14  Mee.  &  W.  449. 

Semble,  that  both  plea  and  replication  should 
have  concluded  with  a  verification  by  the  record. 
Ib. 

To  an  action  on  a  note  defendant  pleaded  in 
bar,  that,  at  the  time  of  making  the  note,  plain- 
tiff was  wife  of  G.,  and  that  the  consideration  for 
the  note  was  money  of  G.,  advanced  by  plaintiff 
without  G.'s  knowledge,  and  that  plaintiff  re- 
ceived and  held  the  note  without  G.'s  authority, 
and  never  had  any  property  in  or  right  to  the 
note: — Held,  that  this  was  an  informal  plea  of 
coverture  and  bad,  for  not  being  pleaded  in  abate- 
ment. Guyard  v.  Button,  15  Law  J.,  N.  S.,  C.P., 
225;  10  Jur.  459. 

A  plea  in  abatement  of  the  non-joinder  of  some 
of  the  co-contractors  is  not  good.  Gell  or  Joll  v. 
Curzon  (Lord),  11  Jur.  737;  16  Law  J.,  C.  P.,  317, 

The  plea  must  be  of  the  nonjoinder  of  all ;  and, 
consequently,  if  the  defendant  is  not  able  to  com- 
ply with  the  provisions  of  3  &  4  Will.  4,  c.  42, 
s.  S,  either  because  one  of  those  who  contracted 
along  with  him  is  not  within  the  jurisdiction,  or 
because  he  is  unable  to  verify  his  residence,  the 
defendant  is  deprived  of  his  plea  in  abatement  al- 
together. Ib. 

In  an  action  of  contract  against  A.,  he  cannot 
plead  in  abatement  the  pending  of  another  action 
for  the  same  cause  against  B.  Henry  v.  Golding, 

15  M.  &  W.  494 ;  4  Dowl.  &  L.  6. 

Defendant  pleaded  in  abatement  to  an  action  of 
debt  the  nonjoinder  of  a  co-contractor,  and  prayed 
judgment  of  the  declaration.  The  writ  was  issued 
against  two,  the  declaration  was  against  a  single 
defendant: — Held,  that  the  plea  was  bad;  it 
should  have  prayed  to  quash  the  writ  as  well  as 
the  declaration.  Whitling  v.  Desange,  16  Law  J., 
C.  P.,  159. 

An  affidavit,  verifying  a  plea  of  non-joinder  of 
co-contractors  with  defendant,  stated  the  resi- 
dence of  one  as  "  No.  20,  Gower-street,  Bedford- 
square,"  and  another  as  "  High-street,  Canter- 
bury." The  Court,  on  affidavit  by  plaintiff  that 
inquiries  had  been  made  at  the  respective  places 
mentioned,  and  that  no  such  persons  as  those 
named  were  living  there,  set  aside  both  the  plea 
and  the  affidavit,  although  defendant  showed  that 
the  mistakes  had  been  made  accidentally,  and  that 
one  party  was  to  be  found  at  No.  22.  instead  ol 
No.  20,  and  that  his  name  was  in  the  Post  Office 
Directory,  and  other  similar  works  of  reference,  a 
residing  at  No.  22,  and  that  the  other  party  was 
veil  known  in  Canterbury,  and  that  he  lived  in  a 
street  adjoining  to  the  one  named.  Newton  v. 
Stewart,  4  Dowl.  &  L.  89— B.  C Wightman. 

In  an  affidavit  of  verification  of  a  plea  in  abate 
mcnt  of  the  non-joinder  of  A.  as  a  defendant,  hii 
residence  was  declared  to  be  43,  Lowndes-street 
Belgrave-square.  It  appeared  that  he  was  resid 
ing  there  at  the  time  of  the  commencement  of  the 
suit,  but  had  since  gone  abroad  ;  that  the  house 


and  furniture  were  his  ;  that  he  was  endeavouring 
to  let  the  house  furnished  for  a  few  months,  until 
his  return  from  abroad  ;  and  that  B.  was  occupy- 
ing it  as  his  friend  and  guest : — Held,  that  this 
was  a  sufficient  description  of  A.'s  residence 
within  the  stat.  3  &  4  Will.  4,  c.  42,  s.  8.  Lambe 
v.  Smythe,  15  M.  &  W.  433. 

The  residence  mentioned  in  that  statute  means 
the  domicile  or  house  of  the  party.  Ib. 

The  defendant,  who  appeared  as  Charles  Frede- 
rick Augustus  William  Duke  of  Brunswick  and 
Luneburg,  sued  as  Charles  Frederick  Augustus 
William  D'Este,  commonly  called  the  Duke  of 
Brunswick,  pleaded  a  plea  to  the  jurisdiction,  in- 
titled  Charles  Frederick  Augustus  William  Sove- 
reign Duke  of  Brunswick  and  Luneburg,  sued  as 
&c.,  at  the  suit  of  Charlotte  Munden,  accompanied 
by  an  affidavit  similarly  intitled  : — Held,  that  the 
plea  was  a  nullity,  and  that  the  plaintiff  was  en- 
titled to  sign  judgment;  and  the  Court  refused  to 
set  it  aside,  there  being  no  affidavit  of  merits. 
Munden  v.  Brunswick  (Duke),  16  Law  J.,  C.  P., 
311. 

A  plea  in  abatement  for  the  non-joinder  of  a 
contractor,  which  prays  judgment  of  the  declara- 
tion only,  is  informal;  it  ought  to  pray  judgment 
of  the  writ  and  declaration.  Whitling  v.  Des 
Anges,  3  C.  B.  910;  4  Dowl.  &  L.  678. 

A  plea  in  abatement  of  the  non-joinder  of  co- 
contractors  resident  within  the  jurisdiction  of  the 
Court,  alleging  that  the  contract  was  made  with 
the  defendant  and  such  resident  co-contractors, 
and  also  with  other  co-contractors  resident  with- 
out the  jurisdiction  of  the  Court,  is  bad  ;  the  sta- 
tute 3  &  4  Will.  4,  c.  42,  s.  8,  requiring  the 
defendant  to  state  in  his  plea,  that  all  are  resident 
within  the  jurisdiction,  and  to  verify  the  residence 
of  all  by  affidavit.  Joll  or  Gell  \.  Curzon  (Lord), 
4  C.  B.  249  ;  4  Dowl.  &  L.  810. 

The  affidavit,  verifying  a  plea  in  abatement  of 
the  non-joinder  of  a  co-contractor  with  defendant, 
must  state  the  true  place  of  residence  of  such 
person  ;  and  the  Court  will  allow  the  truth  of  the 
same  to  be  inquired  into  and  tried  by  affidavit,  on 
motion  to  set  aside  the  plea.  Mabury  v.  Mudie, 
12  Jur.  80;  17  L.  J.,  C.  P.,  95. 

An  affidavit  of  verification  of  a  plea  in  abate- 
ment of  non-joinder  of  another  as  defendant,  stated 
the  place  of  residence  of  such  person  to  be  89, 
Leadenhall-street,  in  the  city  of  London.  It  ap- 
pearing on  affidavits  that  such  place  was  not  the 
place  of  abode  of  such  person,  (although  his  name 
was  over  the  door,  and  his  business  was  carried 
on  there),  the  Court  held,  that  it  was  not  the  place 
of  residence  within  the  meaning  of  the  stat.  3  &  4 
Will.  4,  c.  42,  s.  8,  and,  therefore,  set  aside  the 
plea.  Ib. 

The  4  Anne,  c.  16,  s.  11.  requiring  pleas  in 
abatement  to  be  verified  by  affidavit,  is  an  enact- 
ment for  the  sole  benefit  of  plaintiffs,  and  may  be 
waived  by  them.  Graham  v.  Ingleby,  1  Exch. 
Rep.  651. 

Therefore,  where  a  defendant  delivered  a  plea 
in  abatement,  with  a  defective  affidavit  of  verifi- 
cation, and  the  plaintiff  traversed  the  plea  and 
made  up  the  issue,  and  the  defendant  struck  out 
the  similiter  and  demurred,  and  the  plaintiff,  after 
an  unsuccessful  application  to  set  aside  the  de- 
murrer as  frivolous,  obtained  two  several  sum- 
monses for  time  to  join  in  demurrer,  and  before 
the  time  expired  signed  judgment  as  for  want  of  a 
plea — Held,  that  the  judgment  was  irregular.  Ib. 
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In  the  title  of  a  plea  to  the  jurisdiction,  the 
defendant  described  himself  as  Charles  Frederick 
Augustus  William,  sovereign  Duke  of  Brunswick 
and  Luneburg,  sued  as  &c.,  at  the  suit  of  Char- 
lotte Munden.  In  the  affidavit  supporting  the  plea 
he  was  similarly  described,  but  the  appearance 
which  he  had  entered  was  Charles  Frederick 
Augustus  William,  Duke  of  Brunswick  and  Lune- 
burg, sued  as  &c.,  omitting  the  word  "  sovereign." 
The  plaintiff  treated  the  plea  as  a  nullity  and 
signed  judgment.  The  Court  refused  to  set  aside 
the  judgment  without  an  affidavit  of  merits.  Mun- 
den v.  Brunswick  (Duke),  4  Dowl.  &  L.  807;  4  C. 
B.  321. 

A  defendant  has  the  same  time  after  oyer  to 
plead  in  abatement  as  in  bar.  Kerfoot  \.Edwards, 
12  Jur.  440;  17  L.  J.,  Exch.,  203. 

Pleas  Puts  Darrien  Continuance.']  — Where  a 
plea  of  release  puis  darrien  continuance  was  de- 
livered on  the  22d  of  April,  and  the  application  to 
set  it  aside  was  not  made  until  the  8th  of  June  fol- 
lowing,— Held,  that  the  application  was  in  time. 
Wright  v.  Burroughes,  15  Law  J.,  N.  S.,  C.  P., 
277;  10  Jur.  860. 

If  a  plea  puis  darrien  continuance  is  pleaded  in 
bane,  it  should  be  delivered  to  the  plaintiff's  at- 
torney, but  if  pleaded  at  Nisi  Prius,  it  should  be 
delivered  in  court  on  the  day  of  trial,  certified  by 
the  judge,  and  be  annexed  to  the  record.  Payne 
or  Page  v.  Shenston,  1  B.  C.  Rep.  211;  10  Jur.  1009 
— Patteson. 

A.  was  sued  as  administratrix  by  B.,  and  the 
cause  being  at  issue,  it  was  set  down  for  trial  at  the 
first  sittings  in  Michaelmas  Term,  which  were  held 
on  the  3d  day  of  November.  On  that  day  the  de- 
fendant delivered  to  the  plaintiff's  attorney  a  plea 
to  the  further  maintenance  of  the  action,  of  which 
plea  the  plaintiff  took  no  notice,  but  on  the  fol- 
lowing day  (the  4th)  tried  his  action  and  (the  de- 
fendant not  appearing)  obtained  a  verdict.  Upon 
a  motion  to  set  aside  the  trial  on  the  ground  that  the 
plaintiff  had  no  right  to  pass  over  the  plea  puis 
darrien  continuance, — Held,  that  the  plea  was 
irregular,  as  not  having  been  properly  delivered, 
and  that  the  plaintiff  was  right  in  disregarding  it. 
Ib. 

A  plea  puis  darrien  continuance  pleaded  on  or 
after  the  first  day  of  the  sitting  at  Nisi  Prius,  must 
be  pleaded  in  form  as  a  plea  at  Nisi  Prius,  and  de- 
livered to  the  judge;  and  where  it  was  pleaded  as 
a  plea  in  bane,  and  delivered  to  the  attorney  on 
the  other  side  on  the  first  day  of  the  sitting,  and 
the  plaintiff,  treating  it  as  irregular,  proceeded  to 
trial  as  if  no  such  plea  had  been  pleaded,  and  ob- 
tained a  verdict,  the  Court  refused  to  set  the  ver- 
dict aside.  Payne  v.  Shenstone,  4  Dowl.  &  L.  396; 
16  Law  J.,  Q.  B.,  61— B.  C.— Patteson. 

A  plaintiff  sued  in  forma  pauperis,  and  after 
action  brought  executed  a  release  to  the  defend- 
ants;  the  release  having  been  pleaded  puis  darrien 
continuance,  the  Court  set  it  aside  on  the  applica- 
tion of  the  plaintiff's  attorney.  Wright  v.  Bur- 
roughes, 4  Dowl.  &  L.  226— C.  P. 

It  is  not  too  late  to  apply  on  the  8th  of  June  to 
set  aside  such  a  plea,  which  had  been  delivered  on 
the  22d  of  April.  Ib. 

Rejoining  gratis.] — Rejoining  gratis  means  re- 
joining within  four  days  from  the  delivery  of  the 
replication,  without  a  rule  for  that  purpose,  and 
does  not  mean  rejoining  within  twenty-four  hours. 
Winterbottom  v.  Lees,  17  L.  J.,  Exch.,  217. 

The  defendant  delivered  a  rejoinder  shortly  be- 


fore nine  o'clock  in  the  evening  of  the  29th  of 
March,  being  the  last  day  for  rejoining,  and  also 
the  commission  day  of  the  assizes.  By  the  prac- 
tice of  the  office  a  cause  cannot  be  tried  at  the 
assizes,  unless  the  record  be  passed  before  three 
o'clock  of  the  afternoon  of  the  commission  day. 
The  plaintiff,  without  waiting  for  the  defendant's 
rejoinder  (the  Statute  of  Limitations),  on  the  morn- 
ing of  the  29th  inserted  in  the  issue  a  rejoinder 
similar  in  substance  to  the  defendant's,  and  de- 
livered the  issue  with  notice  of  trial.  The  de- 
fendant did  not  appear  at  the  trial,  and  the  plaintiff 
had  a  verdict.  The  Court  set  aside  the  issue,  nisi 
prius  record,  and  trial.  Ib. 

These  terms  do  not  extend  to  a  joinder  in  de- 
murrer. Cooker.  Blake,  4  Dowl.  &L.313;  16  Law 
J.,  Exch.,  151. 

Special  Demurrers.]  — The  addition  of  causes  of 
demurrer  after  the  signature  of  counsel  does  not 
make  a  demurrer  special.  Clarke  v.  Allatt,  4  C.  B.3 
335. 

Frivolous  Demurrers.] — Where  a  judge  has  set 
aside  a  demurrer  as  frivolous,  the  Court  will  not 
countenance  an  application  to  rescind  his  order. 
Lane  v.  Ridley,  12  Jur.  44,  n. — Q.  B. 

To  a  declaration  upon  a  guarantie,  the  defend- 
ant, who  was  under  terms  to  plead  issuably,  de- 
murred generally,  on  the  ground  that  it  disclosed 
no  consideration  for  the  promise  stated.  A  judge 
at  chambers  having  set  aside  the  demurrer  as 
frivolous,  the  Court  rescinded  his  order,  holding 
that  the  construction  of  the  guarantie  was  open  to 
argument,  and  that  the  demurrer  was  therefore 
not  frivolous  within  the  rule.  White  v.  Woodward, 
4  C.  B.  752. 

In  an  action  by  an  executor  upon  a  bond  given 
to  his  testator,  a  demurrer  to  a  replication  tra- 
versing a  payment  alleged  in  the  plea  to  have  been 
made  to  a  party  stated  to  have  been  a  co-executor 
with  the  plaintiff,  but  not  shown  to  be  alive,  on, 
the  ground  that  the  plaintiff  has  omitted  to  de- 
scribe himself  a  surviving  executor,  is  a  frivolous 
demurrer.  Tuckey  v.  Hawkins,  4  C.  B.  655. 

A  demurrer  will  not  be  set  aside  as  frivolous, 
under  the  rule  of  Hilary  Term,  4  Will.  4,  s.  2, 
unless  it  appear  clearly  to  the  Court  that  the  de- 
murrer is  obviously  frivolous,  and  that  a  bona  fide 
arguable  point  has  not  been  raised  by  it.  Naters  v. 
Sutton,  10  Jur.  617— B.  C.— Wightman. 

In  debt  on  an  award  declaration  stated  the  sub- 
mission to  arbitration,  and  the  promise  of  the 
defendant  to  pay  what  was  due  either  in  bills  of 
exchange  or  cash;  it  then  averred,  that  the  arbi- 
trator found  a  sum  of  money  to  be  due,  with  a 
breach  that  defendant  had  not  paid  the  same.  To 
this  declaration  defendant  demurred,  on  the  ground 
that  it  was  not  alleged  that  the  day  for  defendant's 
performance  of  the  award  had  passed  or  arrived 
before  the  commencement  of  the  action,  or  that 
he  had  notice  of  the  award  before  that  day,  and 
because  it  was  not  expressly  negatived  that  he  did 
not  pay  by  bills  of  exchange.  The  Court  refused 
to  set  aside  the  demurrer  as  frivolous,  lli. 

A  demurrer  will  not  be  set  aside  as  frivolous 
where  there  are  conflicting  decisions  as  to  the 
validity  of  a  point  raised  by  the  demurrer.  Lang- 
dale  v.  Maclean,  10  Jur.  642 — B.  C. — Wightman. 

Defendant  demurred  to  a  count  on  a  bill  of  ex- 
change, on  the  ground  that  the  initials  only  of  the 
Christian  name  of  one  of  the  parties  to  the  bill 
were  set  out  in  the  declaration,  without  any  alle- 
gation therein  that  the  party  was  so  designated  in. 


1031   Pleading  at  Law.  [DIGEST  OF  CASES.]  Pleading  at  Law.   1032 


the  bill.  A  rule  nisi  was  obtained  to  set  aside 
this  demurrer  as  frivolous.  The  Court  dischargee 
the  rule,  but  without  costs.  Ib. 

And  in  subsequent  cases,  the  Courts  have  deter- 
mined that  the  omission  is  a  valid  ground  of  de- 
murrer. Esdaile  v.  Maclean,  15  Mee.  &  W.  277: 
Levy  v.  Webb,  15  Law  J.,  N.  S.,  Q.  B.,  407;  10 
Jur.  980. 

A  demurrer  for  using  the  term  "  month"  instead 
of  "calendar  month"  in  a  plea  to  an  action  on  an 
attorney's  bill  under  6  &  7  Viet.  c.  73,  will  not  be 
set  aside  as  frivolous.  Parker  v.  Gill,  10  Jur. 
1096 — B.  C Patteson. 

Declaration  in  case  for  conspiracy  to  defraud 
plaintiff,  by  inducing  him  to  believe  that  defendant 
F.  was  about  to  sell  by  auction  wine  which  was 
the  property  of  S.,  contained  allegations  that  de- 
fendants caused  to  be  published  advertisements 
of  the  sale;  and  that  by  divers  advertisements 
they  published  that  there  would  be  sold  at  the 
said  auction  200  dozen  of  choice  old  wines;  and 
that  the  same  had  been  part  of  the  property  of  S., 
and  that  the  sale  was  by  order  of  the  executors  ot 
S.  Defendant  S.  pleaded  not  guilty,  and  three 
other  pleas  traversing  the  above  allegations.  Plain- 
tiff demurred  to  the  three  pleas.  Defendants, 
after  obtaining  time  to  join  in  demurrer,  obtained 
a  judge's  order  for  setting  aside  the  demurrer  as 
frivolous,  or  striking  out  of  the  declaration  the 
averments  denied  by  the  pleas.  Upon  motion  to 
discharge  this  order — Held,  first,  that  a  plaintiff 
is  within  the  R.  G.,  H.,  4  Will.  4,  by  which  a  de- 
murrer may  be  set  aside  as  frivolous,  and  leave 
may  be  given  to  sign  judgment  as  for  want  of  a 
plea.  Cults  v.  Surridge,  4  Dovvl.  &  L.  642;  11 
Jur.  585;  16  Law  J.,  Q.  B.,  193. 

Held,  secondly,  that  a  frivolous  demurrer  is  not 
an  irregularity  which  can  be  waived,  but  an  im- 
proper proceeding,  which  may  be  set  aside  at  any 
time  in  the  discretion  of  the  Court.  Ib. 

Held,  thirdly,  that  the  order  was  right.     Ib. 

.  A  demurrer  to  one  of  several  replications  being 
clearly  frivolous,  the  Court  set  it  aside  for  irregu- 
larity, giving  the  plaintiff  leave  to  sign  judgment 
on  the  whole  record  as  for  want  of  a  plea,  unless 
the  defendant  consented  to  strike  out  the  pleadings 
ending  with  the  demurrer,  to  pay  the  costs  of  the 
application  of  preparing  for  trial,  and  to  take  short 
notice  of  trial.  Tucker  v.  Barnesby,  4  Dowl.  &  L. 
292;  16  Law  J.,  Exch.,  65. 

Debt  on  bond  for  300?.,  dated  the  29th  of  Sep- 
tember, 1827.  Plea  (after  setting  out  on  oyer  the 
condition,  which  was  for  payment  of  300/.  and 
interest  on  the  29th  of  March  next  ensuing  the 
date  of  the  bond),  general  performance;  replica- 
tion, that  defendant  did  not  pay  the  300/.  and 
interest,  according  to  the  condition  of  the  bond, 
concluding  with  a  verification: — Held,  that  the 
replication  was  good,  and  the  plea  bad,  and  that 
a  demurrer  to  the  replication  was  properly  set 
aside  as  frivolous.  Trix  v.  Thome,  11  Jur.  38- 
16  Law  J.,  Q.  B.,  15. 

Joinder  in  Demurrer.} — The  terms  "rejoining 
gratis"  do  not  extend  to  a  joinder  in  demurrer  ;  and 
therefore,  where  a  defendant  who  is  under  terms 
of  rejoining  gratis  pleads  pleas  which  are  demurred 
to,  he  is  bound  to  join  in  demurrer  without  a  rule 
for  that  purpose  ;  but  he  is  not  bound  to  do  so  with- 
out a  demand  of  joinder;  and  semble,  per  Alder- 
son,  B.,  if  under  such  circumstances  a  joinder  be 
demanded,  the  defendant  would  be  bound  to  join 
in  demurrer  within  twenty-four  hours.  Cooke  v. 
Slake,  4  Dowl.  &  L.  313  ;  16  Law  J.,  Exch.,  151. 


Points  of  Demurrer.]  —  A  demurrer  to  a  plea 
stated  in  the  body  of  it,  and  also  in  the  margin, 
"  that  the  plea  was  insufficient  for  the  like  grounds 
of  objection  as  those  taken  to  a  former  plea:" — 
Held,  a  sufficient  statement  of  the  special  causes 
of  demurrer.  Brahman  v.  Watkins,  4  Dowl.  &  L. 
42 :  16  M.  &  W.  77;  16  Law  J.,  Exch.,  9. 

Delivery  of  Paper  Books.]  — We  think  that  Sun- 
day ought  to  be  counted  as  one  of  the  four  days 
between  the  delivery  of  paper  books  and  the  day 
of  argument,  except  it  is  the  last,  when  it  is  to  be 
omitted,  according  to  the  general  rule.  Order  of 
three  Judges,  promulgated  at  Chambers,  12th  June, 
1845  ;  14  Mee.  &  W.  335 ;  3  Dowl.  &  L.  243 ;  1  C. 
B.  871. 

Judgment  Non  Obstante  Veredicto.]  —  And  per 
curiam  a  plaintiff  is  never  entitled  to  judgment  non 
obstante  veredicto  upon  the  ground  of  the  insuffi- 
ciency of  the  defendant's  pleading,  where  the  issue 
on  the  plea  or  rejoinder  is  found  for  the  defendant, 
and  against  plaintiff,  unless  such  plea  or  rejoinder 
implies  an  admission  of  the  plaintiff's  title.  Pirn  v. 
Grazebrook  2  C.  B.,  429 ;  3  Dowl.  &  L.  454 ;  10  Jur. 
250. 

Defendant  in  an  action  pleaded  several  pleas  in 
bar,  to  one  of  which  (extending  to  the  whole  cause 
of  action)  plaintiff  demurred  ;  on  the  others,  issues 
of  fact  were  taken.  Defendant  had  judgment  on 
the  demurrer,  the  Court  holding  the  declaration 
bad.  The  issues  in  fact  were  tried,  and  found  for 
the  plaintiff,  except  one  (extending  to  the  whole 
cause  of  action)  which  was  found  for  the  defend- 
ant, and  was  immaterial.  Plaintiff,  to  avoid  pay- 
ing costs  in  this  issue,  moved  for  judgment  thereon 
non  obstante  veredicto,  or  for  a  repleader  : — Held, 
that  judgment  non  obstante  veredicto  could  not  be 
awarded,  as  it  would  be  inconsistent  with  the 
judgment  already  given,  that  the  plaintiff  should  not 
recover.  Willoughby  v.  Willoughby,  6  Q.  B.  722. 

In  an  action  of  debt  defendant  pleaded  five  pleas. 
Upon  demurrer  to  the  fourth  plea  (pleaded  to  the 
whole  declaration)  the  Court  gave  judgment  for 
the  defendant,  and  expressed  their  opinion  that  the 
declaration  disclosed  no  cause  of  action.  The 
plaintiff  at  the  trial  of  the  issues  in  fact  had  a  ver- 
dict on  the  first,  second,  and  third  issues,  and  the 
defendant  on  the  fifth,  which  raised  an  immaterial 
issue  : — Held,  that  the  plaintiff  could  not  have  judg- 
ment non  obstante  veredicto  on  the  fifth  issue,  nor 
was  he  entitled  to  a  repleader.  Willoughby  v.  Wil- 
loughby, 16  Law  J.,  Q.  B.,  251.  And  see  Gregory  v. 
Brunswick  (Duke),  3  C.  B.  481;  16  Law  J.,  C.  P.,  35. 

Where  a  plea  offers  an  insufficient  defence  and 
s  traversed,  and  a  special  verdict  is  found,  affirm- 
ing the  allegations  of  the  plea,  and  referring  to 
the  Court  whether  the  issue  should  be  found  for 
the  plaintiff  or  defendant,  the  Court  will  direct  a 
verdict  for  the  plaintiff  non  obstante  verdicto,and 
not  a  verdict  for  the  plaintiff  on  the  issue.  Cook  v. 
Pearce,  8  Q.  B.  1044. 

An  order  of  reference  contained  a  clause  re- 
training either  party  from  bringing  or  prosecuting 
any  action  or  suit  in  any  court  of  law  or  equity  : — 
Held,  that  the  finding  of  the  arbitrator  was  con- 
clusive, and  that  the  plaintiff  could  not  have  judg- 
ment non  obstante  veredicto  on  a  bad  plea.  Britt 
v.  Pashley,  5  Dowl.  &  L.  97 — Exch. 

Held,  also,  that  a  repleader  could  not  be  award- 
id,  as  the  parties  must,  in  that  case,  be  ordered 
o  replead  from   the  plea   downwards ;  and  such 
direction   would  lead  to   an  absurdity  on  the  re- 
cord, since  the  Court  had  already  held  the  decla- 
ration bad.    Ib. 
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The  rule  that  a  repleader  is  never  awarded  in 
favour  of  the  party  who  made  the  first  fault,  ap- 
plies only  where  the  issue  is  found  against  that 
party.  Gordon  v.  Ellis,  7  Man.  &  G.  607. 

PLEADINGS  IN  EQUITY. 

I.  BILL  AND  INFORMATION. 
II.  DEMURRER. 

III.  PLEA. 

IV.  ANSWER. 

V.  IMPERTINENCE. 
VI.  PARTIES. 
VII.  DECREE. 
VIII.  ABATEMENT. 

I.  BILL  AND  INFORMATION. 

Generally.] — First,  the  equity  of  a  case  may  be 
stated  in  the  charging  part  of  the  bill.  Secondly, 
a  charge  to  the  contrary  of  a  defendant's  pretence 
is  a  sufficient  averment  of  the  contrary.  Thirdly, 
a  general  allegation  of  facts,  showing  the  liability 
of  a  defendant  to  account,  is  not  limited  by  claims 
for  a  more  limited  account,  although  frequently 
repeated  in  the  bill.  Rochester  (Mayor)  v.  Lee, 
15  Law  J.,  N.  S.,  V.  C.,  97. 

The  plaintiff  filed  a  bill  for  discovery,  and  for 
an  injunction  to  restrain  the  defendant  setting  up 
any  outstanding  term;  by  the  answer  it  appeared 
that  there  was  an  outstanding  term  which  had 
been  assigned  to  secure  a  mortgage;  the  plaintiff 
then  amended  his  bill  praying  liberty  to  redeem 
the  mortgaged  premises.  Upon  motion  to  dismiss 
the  original  bill  on  the  ground  that  the  amended 
bill  set  up  a  different  case,  it  was  held  that  the 
object  was  substantially  the  same  in  both  bills, 
but  the  mode  of  obtaining  it  was  varied.  The 
motion  was  refused  with  costs.  Abram  v.  Ward, 
15  Law  J.,  N.  S.,  V.  C.,  29. 

General  charges  of  averments  without  force,  if 
unsupported  by  a  statement  of  particular  facts,  of 
the  effect  of  which  the  Court  may  judge.  Hunter 
v.  Daniel,  4  Hare,  432. 

A.  being  indebted,  (among  other  creditors  to  C.), 
makes  an  assignment  of  all  his  property  to  trus- 
tees, for  the  benefit  of  all  creditors,  who,  within 
a  given  time,  should  execute  the  deed.  Before 
the  expiration  of  the  given  time,  B.  agrees  with 
A.  and  the  trustees;  t,hat,  in  consideration  of  an 
assignment  to  him  of  all  the  property  of  A.,  he 
will  pay  all  the  creditors  who  should  be  named  in 
a  schedule  8s.  in  the  pound  on  their  debts  and 
covenants  ;  that  he  will  satisfy  all  the  creditors  of 
A.  who  should  not  be  included  in  the  schedule; 
and  indemnify  the  trustees  from  all  such  creditors' 
claims  to  the  amount  of  1500/.  C.,  within  the 
time  limited  by  the  first  deed,  demanded  payment 
of  his  debts,  and  B.  entered  into  correspondence 
with  him  on  the  subject,  offering  a  smaller  sum, 
which  was  agreed  upon  between  them,  but  no 
definite  agreement  was  fulfilled  between  them  ; 
and  C.  filed  his  bill  against  the  trustees  and  B. 
and  A.  claiming  full  payment  of  his  debt: — Held, 
that,  in  a  suit  so  constituted,  C.  was  not  entitled 
to  the  benefit  of  the  attempted  agreement  between 
him  and  B.  for  the  smaller  sum ;  nor  was  the  true 
construction  of  the  two  deeds  that  he  was  to  be  paid 
in  full;  and  as  he  claimed  such  payment  the  bill 
must  be  dismissed.  Johnson  v.  Kershaw,  11  Jur. 
553— V.  C.  B. 

If  the  will  of  a  testator  is  stated  to  have  been 
proved  by  A.,  his  executor,  in  the  Prerogative 
Court,  and  the  will  of  A.  to  have  been  proved  by 
B.,  his  executor,  in  the  proper  Ecclesiastical 


Court,  non  constat  that  B.  is  the  personal  repre- 
sentative of  the  original  testator.  Jossaume  v. 
Abbot,  1'5  Sim.  127. 

In  a  suit  to  set  aside  the  conveyance  of  an  estate, 
the  plaintiff  having  rested  his  case  on  allegations 
of  fraud,  and  these  allegations  not  being  supported 
by  evidence,  the  Court  dismissed  the  bill,  with 
costs.  Curson  v.  Belworthy,  11  Jur.  915 — C. 

If  admissions  made  by  the  defendant  are  sought 
to  be  used  in  support  of  the  plaintiff's  case,  they 
ought  to  be  specifically  charged  by  the  bills.  Ib. 

Conversations  containing  admissions  which  go 
to  the  gist  of  the  case  ought  to  be  put  in  issue  by 
the  bill.  Donohoev.  Conrahy,  2  Jones  &  Lat. 688. 

The  Court  will  not  encourage  parties  to  prefer 
a  claim  to  relief  resting  on  allegations  of  fraud. 
Matthie  v.  Edwards,  11  Jur.  761— C. 

On  the  mode  of  framing  interrogatories  to  a 
bill,  see  Jodrell  v.  Slaney,  16  Law  J.,  Chanc.,  195  ; 
11  Jur.  530— R. 

If  a  bill  or  information  discloses,  upon  the  facts 
stated  in  any  part  of  it,  ground  for  a  decree  in 
equity,  it  is  maintainable.  London  (Corporation') 
v.  Attorney-General,  1  H.  L.  Ca.  440. 

A  bill,  which  raises  a  legal  question,  may  be  so 
framed  as  not  to  be  open  to  demurrer  on  that  ac- 
count ;  but,  on  the  real  nature  of  the  question 
appearing  at  the  hearing,  the  court  of  equity  will 
refuse  to  interfere.  16. 

The  bill  ought  always  to  contain  an  allegation 
of  the  plaintiffs'  filling  that  character  in  which 
they  profess  to  sue.  Banks  v.  Carter,  12  Jur. 
366— C. 

Bill  of  Review.] — To  sustain  a  bill  of  review, 
proceeding  on  facts  discovered  subsequent  to  the 
decree  complained  of,  it  must  be  shown  that  leave 
of  the  Court  to  file  it  was  regularly  obtained. 
Tommey  v.  White,  1  H.  L.  Ca.  160. 

To  sustain  a  bill  of  review  for  error  apparent 
on  the  decree  complained  of,  it  is  not  enough  that 
it  contains  allegations  that  the  decree  is  erroneous, 
but  error  must  be  shown  on  the  face  of  it.  Ib. 

A  bill  of  review  for  error  apparent  on  the  decree 
applies  only  to  errors  of  form,  and  not  to  errors 
of  judgment  upon  the  merits.  Trulock  v.  Robey, 
2  Ph.  395;  11  Jur.  999. 

What  sufficient  averment  of  Title.] — Plaintiffs, 
in  a  bill  to  establish  their  right  to  tolls,  and  for  an 
account,  did  not  distinctly  aver  that  they  had 
established  their  right  at  law,  but  stated  a  pre- 
tence by  defendant  that  they  had  not,  and  charged 
the  contrary,  and,  as  evidence,  that  they  had  com- 
menced three  actions  against  three  other  parties, 
in  one  of  which  they  had  recovered  a  verdict,  and 
in  the  two  others  had  obtained  their  demand  under 
a  compromise  : — Held,  that  this  was  a  sufficient 
averment.  The  Mayor,  Aldermen,  and  Burgesses 
of  the  City  of  Rochester  v.  Lee,  10  Jur.  40. 

Supplemental  Bill.] — A  bill  was  filed  to  have  the 
benefit  of  a  judgment  against  real  estate  devised 
to  the  defendant  by  the  will  of  the  judgment 
debtor.  The  defendant  by  her  answer  claimed 
the  estate  under  deeds  of  conveyance  from  the 
testator  in  his  lifetime,  and  before  filing  her  answer 
commenced  an  action  of  ejectment.  The  plain- 
tiffs then  filed  a  supplemental  bill,  impeaching  the 
validity  of  the  conveyance  to  the  defendant,  and 
stating  the  proceedings  respecting  the  action. 
The  common  injunction  obtained  in  the  supple- 
mental bill  to  restrain  the  action  was  dissolved, 
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the  question  of  the  title  of  the  judgment  creditors 
not  being  raised  in  the  supplemental  suit,  and  the 
circumstances  connected  with  the  conveyance  1 
the  defendant  being  improperly  brought  before  the 
court  by  a  supplemental  bill  instead  of  being  intro- 
duced into  the  original  bill  by  way  of  amendment. 
Parker  v.  Constable,  15  Law  J.,  N.  S.,  L.  C.,  Jo. 

A  creditor  in  possession  of  his  debtor's  estate 
under  an  elegit  filed  a  bill  against  B.,  in  ^cha- 
racter of  devisee  and  executrix  of  the  debtor, 
claiming  the  benefit  of  1  &  2  Viet.  c.  110.  After- 
wards, and  before  answering,  the  defendant 
brought  an  action  of  ejectment  to  recover  posses- 
sion of  the  land,  and,  by  her  answer,  claimed  t 
be  entitled  thereto  under  a  conveyance  from  the 
debtor  prior  in  point  of  time  to  the  plaintiffs  judg- 
ment. The  plaintiff  then  filed  a  supplemental  bill 
against  the  defendant,  setting  forth  facts  and  a  cor- 
respondence, which  took  place  before  the  original 
bill  was  filed,  alleging  that  the  conveyance  was 
fraudulent  and  void  as  against  the  plaintiff,  and 
stating  the  action  of  ejectment,  and  praying  that  it 
might  be  restrained  by  injunction.  A  motion  for 
an  injunction  in  the  supplemental  suit  was  refused, 
and— Held,  that  such  suit  was  irregular,  inasmuch 
as  all  the  new  matter  contained  therein  might  have 
been  introduced  by  amendment  into_the  original 
bill.  Parker  v.  Constable,  10  Jur.  125 — L.  C. 

After  a  suit  had  been  declared  defective  for 
want  of  a  party,  one  of  the  plaintiffs  died.  A  sup- 
plemental bill  was  filed  against  that  party  and  the 
representative  of  the  deceased  plaintiff: — Held, 
that  the  suit  could  not  proceed,  as  it  was  not  re- 
vived. Parker  v.  Day,  10  Jur.  169— V.  C.  E. 

A.  filed  an  original  bill,  and  afterwards  another 
bill,  which  he  prayed  might  be  taken  as  supple- 
mental to  the  former,  against  B.  Some  of  the 
statements  in  the  latter  were  not  only  inconsistent 
with,  but  contradictory  to,  some  of  the  statements 
in  the  former.  Both  bills  were  dismissed,  with 
costs.  Blackburn  v.  Staniland,  15  Sim.  64. 

After  an  order  on  further  directions  had  been 
made,  which  contained  a  declaration  as  to  the 
rights  of  the  plaintiff,  he  discovered  that  A.  ought 
to  have  been  made  a  party  to  the  suit,  and  filed  a 
supplemental  bill  to  bring  him  before  the  Court. 
On  the  hearing  of  the  supplemental  suit,  A.  object- 
ed that  the  declaration  was  erroneous  in  law  ;  but 
the  Court  said  that  the  same  declaration  must  be 
made  in  the  supplemental  as  had  been  made  in  the 
original  suit,  for  otherwise  the  record  would  be  in- 
consistent with  itself;  and  that  A.  must  present  a 
petition  of  re-hearing.  Jenkins  v.  Cross,  15  Sim.  76. 

A  bill  was  filed  by  residuary  legatees  against  the 
sole  executor  and  an  annuitant,  whose  annuity  was 
charged  on  the  corpus  of  the  estate,  for  adminis- 
tration of  the  estate,  and  charging  wilful  default 
against  the  executor,  and  praying  relief  according- 
ly. The  executor,  in  his  answer,  stated  circum- 
stances showing  ground  for  the  charge  of  wilful 
default,  but  no  evidence  was  entered  into  by  the 
plaintiffs  in  support  of  it,  and  a  decree  directing 
the  common  counts  only  was  made.  The  prosecu- 
tion of  the  decree  was  afterwards  committed  to  the 
annuitant,  who,  having  then  discovered  a  case  for 
inquiry  as  to  wilful  default,  filed  a  supplemental 
bill,  asking  for  such  inquiry  and  consequent  re- 
lief:— Held,  that  such  supplemental  bill  was  pro- 
per under  the  circumstances.  Berrow  v.  Morris, 
HJur.  790;  16  Law  J.,  Chanc.,  506— R. 

A  suit  was  instituted  by  legatees,  whose  interest 
(upon  the  happening  of  a  contingency)  might  vest 
in  the  next  of  kin,  against  the  executors  alone. 


The  next  of  kin  were  brought  before  the  Court  by 
supplemental  bill  .—Held,  that  the  executors  were 
not  improper  parties  to  such  supplemental  bill. 
Parker  v.  Parker,  9  Bea.  144. 

Multifariousness.]—See  Richardson  v.  Nixon, 
2  Jones  &  Lat.  250. 

Creditors'  Bill.] — Where,  in  a  suit  by  a  bond 
cred  itor  for  payment  out  of  the  assets  of  the  deceased 
debtor,  the  bill  did  not  raise  a  case  of  personal 
liability  against  the  executor,  but  merely  prayed 
an  account,  the  Court  refused  to  make  a  decree  for 
payment  personally  against  the  executor,  although 
he  admitted,  by  his  answer,  that  he  had  paid  some 
of  the  legacies  given  by  the  will,  while  the  plain- 
tiff's debt  remained  unpaid.  Savage  v.  Lane,  1 1  Jur. 
1053— V.  C.  W. 

A  creditors'  bill  was  filed  by  A.,  on  behalf  of 
himself  and  other  creditors,  against  B.  and  others. 
After  decree,  the  suit  was  abated  by  the  death  of 
B.  C.,  his  executor,  filed  a  bill  of  reviver  on  be- 
half &c.,  and  the  suit  was  revived.  A.  afterwards 
filed  other  bills,  and  the  proceedings  before  the 
Master  were  attended  by  A.  on  behalf  of  the  credi- 
tors at  large  : — Held,  that  C.  was  not,  by  the  fact 
of  filing  the  bill  of  revivor  on  behalf  &c.  incapaci- 
tated from  compromising  for  his  own  benefit  a 
claim  on  the  estate.  Armstrong  v.  Storer,  9  Bea. 
277. 

Discovery.}  — A  bill  of  discovery  in  aid  of  the 
defence  to  an  action  at  law  cannot  be  maintained 
against  a  person  interested  in  the  action,  unless 
he  is  a  party  to  the  record  at  law.  Kerr  v.  Rew, 
5  My.  &  Cr.  154. 

In  an  action  on  a  policy  of  marine  insurance 
brought  by  the  agent  in  whose  name  the  policy 
was  effected,  the  person  named  in  the  declaration 
as  the  real  person  assured  is  not  to  be  considered 
a  party  to  the  record  at  law,  so  as  to  be  liable  to 
a  bill  of  discovery.  Ib. 

Interpleader.]  —  A  life  insurance  company  re- 
ceived notice  of  an  assignment  by  an  insurer  of  a 
policy  which  the  company  had  granted,  and  the 
insurer  afterwards  became  bankrupt.  Soon  after 
the  death  of  the  person  whose  life  was  assured, 
the  party  to  whom  the  assignment  had  been  made 
applied  for  the  payment  of  the  sum  due  upon  the 
policy,  and  the  company  inquired  of  the  assignees 
of  the  bankrupt  whether  there  was  any  objection 
to  payment  being  made  to  the  claimant.  The 
assignees  did  not  assent  to  the  payment,  but  made 
no  positive  claim  to  the  policy.  In  the  meantime 
an  action  was  brought  upon  the  policy  by  the 
claimant,  in  the  name  of  the  bankrupt,  against  the 
company: — Held,  that  it  was  a  case  in  which  the 
company  were  entitled  to  file  their  bill  of  inter- 
pleader against  the  plaintiff  in  the  action,  the 
bankrupt  and  his  assignees  ;  and  that  the  assignees, 
who  had  in  the  suit  shown  no  title  to  the  policy, 
must  pay  the  costs.  Fenn  v.  Edmonds,  5  Hare,  314. 

John  lodged  ISO/,  in  a  bank,  in  his  own  name, 
upon  a  deposit  receipt.  Afterwards  Daniel,  by 
the  direction  of  John,  lodged  an  additional  sum  of 
51.  in  the  bank,  and  obtained  a  new  deposit  receipt 
for  135Z.,  in  the  name  of  Catherine;  and  the  old 
receipt  was  cancelled.  John  died;  and  Daniel, 
as  his  administrator,  claimed  the  money,  alleging 
that  the  gift  to  Catherine  was  incomplete,  and  that 
he  had  taken  the  receipt  in  the  name  of  Catherine 
without  the  direction  of  John  ;  and  he  refused  to 
give  Catherine  the  deposit  receipt,  and  required 
the  bank  to  pay  him  the  money.  Catherine  also 
demanded  the  money  of  the  bank;  which  they  re- 
fused to  pay,  as  she  had  not  the  deposit  receipt. 
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Both  Catherine  and  Daniel  commenced  actions 
against  the  bank,  who  filed  a  bill  of  interpleader 
against  them.  This  is  not  the  case  of  a  double 
demand  for  one  duty,  but  it  is  a  case  in  which 
there  may  be  two  liabilities.  The  bill  was  there- 
fore dismissed.  A  mere  pretext  of  a  conflicting 
claim  will  not  support  a  bill  of  interpleader:  the 
Court  is  bound  to  see  that  there  is  a  question  to 
be  tried.  Cochrane  v.  O'Brien,  2  Jones  &  Lat. 
380. 

Revivor.]  —  Husband  and  wife  sued,  amongst 
other  things,  for  an  account  of  the  rents  of  her 
copyhold  estate.  The  wife  died:  — Held,  on  de- 
murrer, that  it  was  not  necessary  to  make  her 
personal  representatives  a  party  to  a  bill  to  revive 
the  suit.  Jones  v.  Skipworth,  9  Bea.  237. 

Where  the  provisional  assignee  of  the  insolvent 
court  is  a  party  defendant  to  a  suit,  and  dies,  the 
new  provisional  assignee  may  be  made  a  party  by 
reviver  merely.  O'Brien  v.  Mahon,  2  Jones  & 
Lat.  201. 

A  testator  made  two  wills,  one  dated  1815,  the 
other  1818.  The  heir-at-law  disputed  the  will  of 
1818  on  the  ground  of  the  testator's  insanity,  but 
subsequently  he  compromised  his  claim,  and  con- 
tracted, in  1820,  with  the  trustees  of  the  will  of 
1818,  for  the  purchase  of  a  piece  of  land  belong- 
ing to  the  testator.  Subsequently,  the  plaintiff, 
who  was  eldest  son  of  the  heir,  and  tenant  in  tail 
in  remainder  under  the  will  of  1815,  contracted 
with  the  heir  for  the  benefit  of  the  contract  of 
1820,  and  afterwards  he  filed  a  bill  against  the 
trustees  of  the  will  of  1818,  and  parties  claiming 
thereunder,  disputing  the  validity  of  the  will  of 
1818,  and  offering  to  perfom  the  contract  of  1820 
if  that  will  were  established.  The  Court  dis- 
missed the  bill  against  all  parties  except  the  trus- 
tees, and  also  so  much  of  the  bill  as  impeached 
the  will  of  1818,  and  decreed  performance  of  the 
contract  of  1820,  and  referred  it  to  the  Master  to 
inquire  whether  the  trustees  could  make  a  good 
title.  The  Master  reported  in  favour  of  the  title, 
and  his  report  was  confirmed.  Afterwards,  the 
plaintiff  became,  by  subsequent  events,  tenant  in 
tail  in  possession  under  the  will  of  1815,  and  he 
filed  another  bill,  in  that  character,  against  the 
parties  claiming  under  the  will  of  1818,  asking  for 
an  injunction  to  try  the  validity  of  that  will,  so 
far  as  related  to  all  the  estates  of  the  testator, 
except  the  piece  of  land  which  was  the  subject  of 
the  former  suit: — Held,  on  demurrer,  that,  having 
regard  to  the  proceedings  in  the  former  suit,  the 


Bainbrigge  v. 


bill   without  the 
Baddeley,  lOJur. 


plaintiff  could    not  file    such   a 
leave  of  the  Court. 
765— M.  R. 

A  decree  was  made  that  certain  documents 
should  be  delivered  up,  and  that  the  plaintiff's 
bill  should  be  dismissed  and  the  costs  taxed  and 
paid  by  the  plaintiff.  One  of  the  defendants  died 
after  the  documents  had  been  delivered  up,  but 
before  the  costs  had  been  taxed  or  paid.  A  bill 


of  revivor  was  then  filed:— Held,  that  a  bill  of 
revivor  could  not  be  filed  for  the  purpose  of  costs 
alone.  Andrews  v.  Lockwood,  15  Law  J.,  N.  S., 
V.  C.,  285. 

A  bill  of  revivor  and  supplement  was  filed  to 
bring  new  trustees  before  the  Court.  It  was  sup- 
plemental as  to  the  trustees,  but  a  bill  of  revivor 
as  regarded  the  other  defendants : — Held,  that  it 
was  only  necessary  to  set  down  the  bill  to  be 
heard  as  against  the  new  trustees.  Hussey  v. 
Divett,  7  Beav.  499. 

Bill  of  Review.] — Upon    petition   for  leave  to 


file  a  bill  of  review,  it  being  held  that  the  new 
matter  brought  forward  was  such  as,  if  unanswered, 
would  entitle  the  plaintiff  to  a  decree,  or  would 
raise  a  question  of  so  much  nicety  and  delicacy 
as  to  be  the  fit  subject  of  the  judgment  on  the 
case,  the  petition  was  granted.  Hungate  v.  Gas- 
coigne,  15  Law  J.,  N.  S.,  V.  C.,  142. 

Upon  a  petition  for  leave  to  file  a  bill  of  review, 
upon  the  ground  of  having  discovered  new  evi- 
dence, it  being  clear  that  the  decision  formerly 
pronounced  by  the  Court  would  not  be  affected 
by  the  new  evidence,  the  Lord  Chancellor  refused 
to  give  leave.  Id.  10  Jur.  625 — L.  C. 

When  a  bill  has  been  dismissed  at  the  hearing, 
the  Court  will,  generally  speaking,  treat  the  case 
as  heard  and  disposed  of  upon  merits.  Ib. 

Principles  upon  which  the  Court  acts  in  granting 
or  refusing  leave  to  file  a  bill  of  review.  Id., 
15  Law  J.,  N.  S.,  L.  C.,  382. 

Amending  Bill.] — All  applications  for  leave  to 
amend  under  the  68th  Order  of  May,  1845,  are  to 
be  made  in  the  first  instance  to  the  Master.  Christ's 
Hospital  v.  Grainger,  1  Phil.  634;  15  Law  J.,  N. 
S.,  145. 

Where  the  General  Orders  require  an  affidavit 
of  the  solicitor,  an  affidavit  of  the  solicitor's  clerk 
is  not  sufficient ;  but  in  cases  where  the  facts 
to  be  deposed  to  are  within  the  personal  knowledge 
of  the  clerk  only,  the  Court  may  require  an  affi- 
davit from  both.  Ib. 

Order  of  course  to  amend  obtained  one  day  too 
late  discharged.  Harrod  v.  Gibson,  S  Beav.  90. 

Prayer  of  Bill.]  —  Three  directors,  who  had 
signed  a  policy,  filed  a  bill  on  behalf  &c.,  praying, 
on  allegations  of  fraud  and  misrepresentation,  that 
it  might  be  delivered  up  to  be  cancelled,  "  or  that 
they  might  otherwise  be  relieved  therefrom  in  such 
manner^s  the  Court  might  think  fit ;"  but  the  bill 
contained  no  offer  to  pay  back  the  premiums : — 
Held,  first,  that  if  such  a  submission  were  neces- 
sary, the  prayer  sufficiently  implied  it;  and,  se- 
condly, that  the  board  of  directors  who  managed 
the  affairs  of  the  company  were  not  necessary 
parties.  Barker  v.  Walters,  8  Beav.  92. 

Misjoinder.] — The  bill  sought  to  charge  trustees 
with  mismanagement  and  misapplication  of  the 
trust  estate.  The  answer  insisted  that  one  of  the 
two  co-plaintiffs  had  acquiesced.  The  Court,  upon 
motion,  gave  leave  to  amend  by  making  such  co- 
plaintiff  a  defendant  upon  payment  of  the  costs  of 
the  application,  and  giving  security  for  the  costs 
already  incurred.  The  costs  of  the  misjoinder 
were  reserved  to  the  hearing.  Bather  v.  Kearsley, 
7  Beav.  545. 

Misjoinder — Multifariovsness.] — A  testator  de- 
vised one  part  of  his  real  estate  to  his  wife,  A., 
and  another  part  to  his  children,  as  tenants  in 
common,  and  bequeathed  all  his  personal  pro- 
perty (with  a  small  exception)  to  A.,  and  appointed 
executors.  A.  filed  her  bill  against  the  executors, 


to  which  she  made  the  children  of  the  testator  de- 
fendants, alleging  that  the  executors  had  entered 
into  possession  or  into  the  receipts  of  the  rents 
and  profits  of  all  the  testator's  real  estates,  and 
had  also  got  in  the  personal  estate  of  the  testator, 
but  had  so  mixed  and  blended  together  the  said 
personal  estate  and  the  rents  and  profits  of  the 
said  real  estate  so  devised  to  her  and  to  the  chil- 
dren of  the  testator,  that  it  was  impossible  to  dis- 
tinguish, from  the  accounts  furnished,  what  part 
was  the  proceeds  of  either  estate,  or  what  sums 
were  expended  in  respect  of  each  estate;  and 
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praying  that  the  accounts  might  be  taken  of  the 
personal  estate  and  of  the  rents  and  profits  of  the 
estates  devised  to  plaintiff,  and  also  an  account  of 
the  rents  and  profits  of  the  real  estates  which  were 
devised  to  the  children,  and  had  been  so  mixed 
with  the  personal  estate  and  the  rents  and  profits 
of  the  other  real  estates,  and  that  the  same  might 
be  secured;  and  praying  for  the  delivery  up  of  the 
title-deeds.  Demurrer  by  the  executors,  for  want 
of  equity,  misjoinder,  and  multifariousness,  over- 
ruled. Sanders  v.  Kelsey,  10  Jur.  833 — V.  C.  E. 

Information.]  —  Parish  officers,  acting  under 
circumstances  which  the  Court  was  of  opinion 
Justified  them  in  interfering,  placed  a  person,  who 
was  alleged  to  be  a  lunatic,  and  who  they  had 
reason  to  infer  was  in  a  state  of  poverty  and  desti- 
tution, in  the  parish  workhouse,  under  restraint. 
The  party  so  placed  brought  an  action  for  false 
imprisonment,  and  recovered  a  verdict,  with  sub- 
stantial damages.  The  costs  and  damages  were 
charged  against  the  parish,  and  in  open  vestry 
meeting  the  same  had  been  allowed,  and  had 
subsequently  been  paid  out  of  the  poor-rate.  An 
information  was  filed  by  two  of  the  rate-payers, 
seeking  to  charge  the  parish  officers  personally 
with  the  damages  and  costs  of  the  action.  Under 
all  the  circumstances,  the  Court  dismissed  the 
information,  without  costs.  Alt. -Gen.  v.  Pearson. 
10  Jur.  651— V.  C.  K.  B. 

An  objection  being  taken,  that  only  nine  of  the 
trustees  of  the  local  act,  under  which  the  affairs 
of  the  parish  were  managed,  were  parties  to  the 
suit,  the  number  of  trustees  being  sixty, — Held, 
that,  under  the  construction  put  upon  the  32d 
Order  of  August,  1841,  the  objection  was  not 
valid.  Ib. 

II.  DEMURRER. 

Generally.}  — Some  of  the  defendants  were  served 
with  a  copy  of  the  bill,  under  the  25lh  Order  of 
August,  1841,  but  did  not  enter  any  appearance. 
After  the  hearing,  the  bill  was  amended,  merely 
by  adding  parties,  and  the  quasi  defendants  were 
•erved  with  a  copy  of  the  amended  bill,  to  which 
they  then  entered  an  appearance  in  the  usual  form, 
and  filed  a  general  demurrer: — Held,  that  they 
were  not  entitled  in  that  state  of  the  cause  to  file 
such  a  demurrer,  and  it  was  ordered  to  be  taken 
off  the  file.  Powell  v.  Cocker  ell,  15  Law  J.,  N.  S., 
V.  C.  W.,  196. 

The  Court,  on  the  argument  of  a  demurrer, 
takes  into  consideration  the  nature  of  the  case,  for 
the  purpose  of  considering  as  well  whether  there 
ought  to  be  any  direction  given  as  to  costs,  as 
whether  there  ought  to  be  any  leave  given  to 
amend  the  bill ;  and  the  same  is  entirely  in  the 
discretion  of  the  Court,  upon  the  facts  appearing 
before  it.  Schneider  \.Lizardi,  15  Law  J.,N.  S., 
M.  R.,  435. 

It  is  not  the  practice  that  the  order  allowing  a 
demurrer,  assigning  several  causes  of  demurrer, 
should  express  the  cause  for  which  the  demurrer 
is  allowed.  Smythe  v.  Snow,  1  Cooper,  27,  n. 

A  bill  for  an  account  of  the  earnings  of  a  ship 
described  some  of  the  owners  as  being  resident  in 
England,  and  the  others  in  India,  and  stated  the 
ship  to  have  been  built  by  B.  &  Co.,  of  Newcastle, 
but  it  did  not  contain  any  positive  averment  that 
the  ship  was  British-built: — Held,  that,  for  want 
of  such  averment,  a  demurrer,  founded  on  the  ship 
registry  acts,  could  not  be  supported.  Smith  v. 
Small,  14  Sim.  119. 


A  bill  for  the  delivery  up  of  a  void  lease  may 
not  be  demurrable,  although  it  may  appear  from 
the  statements  in  the  bill  that  the  lease  is  void  on 
the  face  of  it.  Molesworth  v.  Howard,  2  Coll.  C. 
C.  145. 

Qua:re,  whether  the  48th  Order  of  August,  1841, 
applies  to  cases  where  a  general  demurrer  to  the 
bill  might  have  been  sustained.  Ib. 

Bill  by  a  legatee  against  an  executor  and  a  per- 
son alleged  to  have  possessed  himself  of  the  testa- 
tor's assets  : — Held,  demurrable,  on  the  ground  of 
there  not  being  sufficient  charges  of  collusion 
between  the  defendants.  Baddeley  v.  Curwen, 
2  Coll.  C.C.  151. 

The  38th  Order  of  August,  1841,  does  not  ex- 
tend to  the  case  of  interrogatories  objectionable 
on  the  ground  that  a  demurrer  to  the  whole  bill, 
if  filed  in  time,  would  have  been  sustainable.  Ib. 

By  an  agreement  in  writing,  entered  into  be- 
tween a  solicitor  and  certain  persons,  who  agreed 
to  act  as  the  provisional  committee  of  a  company 
which  the  solicitor  had  projected,  it  was,  among 
other  things,  agreed,  that  a  sum  of  money  should 
be  paid  to  the  solicitor,  and  a  certain  number  of 
shares  allotted  to  him.  On  a  bill  filed  by  the  soli- 
citor, praying  a  specific  performance  of  this  agree- 
ment, and  that  scrip  certificates  for  the  shares 
might  be  delivered  to  him,  the  Lord  Chancellor 
allowed  a  general  demurrer,  on  the  ground  that 
the  bill  did  not  show  that  the  defendants  had  any 
scrip  certificates  in  their  possession  which  they 
could  deliver  to  the  plaintiff.  Colombine  v.  Chi- 
chester,  10  Jur.  626 — L.  C. 

The  absence  of  a  necessary  party  to  any  part  of 
the  relief  prayed  by  a  bill,  though  the  prayer  be  in 
the  alternative,  is  a  good  objection  on  demurrer. 
Penny  v.  Watts,  2  Ph.  149. 

An  allegation  that  the  defendant,  being  the 
person  entitled  to  take  out  representation  to  a  de- 
ceased party,  refuses  to  apply  for  it,  and  impedes 
the  plaintiff  in  procuring  a  grant  of  it  to  any  other 
person,  is  not  a  sufficient  answer  to  a  demurrer 
founded  on  the  absence  of  such  representative; 
but  secus  if  the  bill  alleges  that  the  grant  of  re- 
presentation is  actually  in  litigation  in  the  Eccle- 
siastical Court.  Ib. 

Where  questions,  such  as  of  title  and  others, 
are  clear  on  the  face  of  the  bill,  the  Court  will  de- 
termine them  on  demurrer;  but  where  they  are 
doubtful  the  Court  will  overrule  the  demurrer 
without  prejudice  to  the  defendant  making  the 
same  matter  a  defence  by  his  answer.  Anonymous, 
11  Jur.  362— V.  C.  B. 

The  bill  stated  that  the  plaintiff  had  granted  a 
license  to  the  defendants  to  use  a  patent  on  pay- 
ment of  royalties,  and  prayed  an  account,  and 
that,  if  the  defendants  should  dispute  the  right  of 
the  plaintiff  to  payment  of  the  royalties,  then  that 
the  defendants  might  in  the  meantime  be  restrain- 
ed from  using  the  patent.  The  defendants  de- 
murred. Demurrer  overruled,  on  the  ground  that, 
if  the  license  was  void,  the  plaintiff  was  entitled 
to  the  injunction.  Haddan  v.  Smith,  11  Jur.  959 
— V.  C.  E.  See  Colombine  v.  Chichester,  (Digest, 
1846,  pp.  135,  179),  1  Coop.  295. 

It  is  no  ground  of  demurrer  by  one  defendant 
that  a  co-defendant  appears  by  the  bill  to  have  no 
interest.  Roberts  \.Roberts,  2  Ph.  534;  12  Jur. 
148;  17  L.  J.,  Chanc.,  174. 

A  demurrer  is  not  speaking,  because  the  de- 
fendant, meaning  to  represent  what  was  said  by 
the  bill,  and  referring  to  the  bill  as  proof,  draws 
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an  incorrect  inference  from  the  statements  in  the 
bill.  Jones  v.  Charlemont,  12  Jur.  532 — V.  C.  E. 
For  want  of  Equity  or  Parties.]  — To  a  bill  filed 
by  the  alleged  agent  of  a  foreign  country,  in 
respect  of  property  belonging  to  the  government 
of  that  country,  a  demurrer  was  allowed,  on  the 
ground  that  that  government  was  not  a  party  to 
the  suit.  The  bill  was  also  determined  to  be  de- 
fective, by  reason  of  its  merely  containing  an  alle- 
gation that  a  defendant  was  the  representative  of 
a  firm,  that  not  being  sufficient  to  admit  proof  of 
circumstances  which  might  have  made  that  party 
not  only  a  representative,  but  actually  the  party 
carrying  on  the  business.  Schneider  v.  Lizardi, 
15  Law  J.,  N.  S.,  M.  R.,  435. 

A.,  B.,  and  C.,  agreed  to  enter  into  a  joint 
speculation  in  tea.  One  consignment  only  was 
made  by  A.  to  B.,  which  was  paid  for  by  C.  Dis- 
agreements arose  respecting  it;  B.  and  C.  insisting 
that  it  was  a  spurious  article,  and  repudiating  the 
consignment: — Held,  that  the  partnership  relations 
were  not  put  an  end  to  by  the  repudiation  ;  that 
the  rights,  obligations,  and  liabilities  of  the  par- 
ties could  not  be  settled  by  any  simple  litigation 
at  law  between  any  two ;  and  that  the  matter 
formed  the  proper  subject  of  a  suit  in  equity.  A 
bill,  under  the  above  circumstances,  insisting  on 
the  repudiation,  and,  in  the  alternative,  asking  to 
have  the  accounts  taken,  and  the  rights  &c.  of  the 
parties  determined,  held  not  demurrable,  on  the 
ground  of  the  inconsistency  of  the  alternate  relief. 
Cruikshank  v.  M'Vicar,  8  Beav.  106. 

Bill  by  a  purchaser,  for  specific  performance, 
stating,  that,  upon  his  applying  to  the  vendor  for 
inspection  of  certain  of  the  title-deeds,  he  refused 
to  produce  them,  alleging  that  he  was  unable  to 
make  out  a  good  title,  or  to  produce  the  said  title- 
deeds,  by  reason  of  his  wife,  H.  B.,  having  broken 
open  a  box  and  taken  them  away  ;  the  contrary  of 
which  allegations  and  pretences  plaintiff  charged 
to  be  the  truth.  Stating  also,  that  H.  B.,  the  ven- 
dor's wife,  had  admitted  that  said  deeds  were  in 
her  possession,  but  that  she  claimed  an  interest  in 
the  estate  to  her  separate  use,  and  would  not  de- 
liver up  the  deeds  until  such  claim  was  satisfied, 
or  pro  vision  made  for  it  out  of  the  purchase-money. 
The  bill  charged,  that  H.  B.  had  no  interest  in  said 
estate;  or  that,  at  all  events,  such  was  subject  to 
plaintiff's  contract;  and  that  there  was  collusion 
between  the  husband  and  wife  to  defeat  the  con- 
tract. The  bill  prayed  specific  performance,  and 
that  H.  B.,  the  wife,  might  be  decreed  to  deliver 
up  the  title-deeds  : — Demurrer  by  the  wife  for  want 
of  equity  allowed.  Muston  v.  Bradshaw,  10  Jur. 
402— V.  C.  E. 

Bill  by  shareholders  in  a  railway  company,  pro- 
visionally registered,  on  behalf  of  themselves  and 
all  other  the  shareholders,  except  the  defendants, 
against  various  persons,  including  C.  and  A.,  whose 
names  appeared  on  the  prospectus  as  forming  the 
provisional  committee,  and  against  the  committee 
of  management,  amongst  whom  C.  and  A.  were 
not,  alleging  that  they  were  induced  to  become 
shareholders  in  said  company  from  seeing  the 
names  of  the  provisional  committee  ;  that  the  de- 
fendants, including  C.  and  A.,  accepted  150  shares 
each,  which  were  allotted  to  them,  but  that  they 
had  not  been  duly  registered  as  shareholders,  and 
had  not  signed  the  parliamentary  contract,  nor  the 
subscribers'  agreement,  and  had  not  paid  up  any 
part  of  the  prescribed  deposit;  that  the  committee 
of  management  refused  to  enforce  payment  thereof, 
and  had  been  guilty  of  various  other  acts  of  mis- 
feasance, by  reason  whereof  the  objects  of  the 


company  had  wholly  failed  :  praying  an  account  of 
the  assets,  including  the  unpaid  deposits,  a  re- 
ceiver, and  a  due  administration  of  \\«  i;c. 
Demurrer  by  C.  and  A.,  for  want  of  equity,  al- 
lowed. Bell  v.  Mexborough  (Lord),  10  Jur.  893 — 
v .  C.  E. 

Upon  demurrer,  a  distinct  statement  in  the  bill 
of  the  affirmative  must  be  taken  to  be  the  truth, 
rather  than  a  general  allegation  that  the  contrary 
of  a  pretence  of  the  affirmative  is  true.  It>. 

A  bill  was  filed  by  some  shareholders  in  an 
abandoned  railway  scheme,  on  behalf  of  them- 
selves and  all  other  shareholders,  against  the  pro- 
visional committee,  in  which  it  was  alleged  that 
the  object  of  the  company  had  failed  through  the 
misconduct  of  the  defendants  ;  and  it  insisted,  that 
they  were  not  entitled  to  pay  out  of  the  deposits 
the  expenses  incurred  by  them  after  the  failure; 
and  it  was  by  the  bill  further  stated,  that,  at  a 
meeting  of  the  shareholders,  the  defendants  had, 
by  improper  means,  obtained  a  majority  of  votes 
to  sanction  their  proceeding  with  the  scheme ; 
and  it  was  prayed  that  accounts  should  be  taken, 
and  a  rateable  distribution  made  of  the  surplus  of 
the  deposit-money.  A  demurrer  to  the  bill,  for 
want  of  parties  and  for  want  of  equity,  was  over- 
ruled. Apperley  v.  Page,  10  Jur.  998— V.  C.  K.  B. 

On  a  bill  filed  by  a  shareholder  in  a  railway  com- 
pany, duly  provisionally  registered,  against  the 
members  of  the  provisional  committee,  complain- 
ing of  the  conduct  of  the  committee  in  abandoning 
one  line  of  railway  in  favour  of  another,  and  pray- 
ing an  account  of  all  costs  of  the  abandoned 
line,  and  of  all  monies  received  as  consideration 
for  the  abandonment  of  it,  and  praying  other  relief, 
a  demurrer  for  want  of  equity  and  for  want  of  par- 
ties, for  that  the  other  shareholders  were  not 
joined  in  the  suit,  was  overruled,  without  preju- 
dice to  any  question  in  the  cause,  and  the  costs 
reserved.  Wilson  v.  Stanhope,  10  Jur.  421 — V.  C. 
K.  B. 

On  a  bill  filed  by  one  of  the  provisional  commit- 
tee, on  behalf  of  himself  and  all  other  parties, 
except  the  defendants,  interested  as  partners  in  a 
railway  company  which  had  been  projected,  but  in 
which  no  shares  had  been  allotted,  and  which  had 
been  abandoned,  for  an  account  of  the  partnership 
debts  and  credits,  and  for  winding  up  the  concerns 
of  the  Company,  a  demurrer  for  want  of  equity  and 
for  want  of  parties  was  overruled,  without  costs 
and  without  prejudice  to  any  question.  Sharp  v. 
Day,  10  Jur.  409— V.  C.  K.  B. 

The  defendant  demurred  to  the  bill  for  want  of 
parties,  and  the  plaintiffsubmitted  to  the  demurrer. 
The  defendant  again  demurred  for  want  of  parties, 
and  the  Court,  after  argument,  reserved  the  ques- 
tion to  the  hearing  of  the  cause.  The  demurrer 
would  have  been  overruled,  without  costs,  had 
there  not  been  a  former  demurrer;  but  in  conse- 
quence of  the  former  demurrer,  it  was  overruled, 
with  costs  to  a  certain  amount.  JJrydges  v.  Bacon, 
15  Law  J.,  N.  S.,  V.  C.  K.  B.,  104. 

The  defendant  demurred  to  the  bill  for  want  of 
parties,  and  the  plaintiff  submitted  to  tin-  demurrer, 
and  added  these  parties  l.y  amendment. 
fondant   again   demurred    to  the   bill    tor   > 
equity  and  for  want  of  parties.     On  the  ai 
of  the  second  demurrer,— Held,   that  the  i 
was  at  liberty,  with  reference  to  costs,  to  look  u 
the  first  demurrer.     U>. 

Demurrer  for   Mitlt;f'iri«i<iui,-*s.]—  ' 
mi-lit  iiiid  execution  ohtiune.l  li\  a  creditor  .i-.imst 
his  debtor,  the  debtor  becomes  bankrupt,  and  hid 
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goods  are  seized  by  the  messenger.  The  creditor 
then  brings  trover  against  the  assignees,  and  tres- 
pass against  the  messenger.  Upon  a  bill  filed  by 
the  assignees  against  the  creditor,  to  enforce  a  sub- 
stantial right  in  equity  in  respect  of  the  bankrupt's 
goods,  it  is  not  an  objection  for  multifariousness 
that  the  bill  prays  an  injunction  to  restrain  both 
actions.  Boyd  v.  Moyle,  2  Coll.  C.  C.  316. 

III.  PLEA. 

Generally.]  — The  plaintiff',  J.  Rigby,  alleged  that 
defendant,  another  J.  Rigby,  who  was  in  posses- 
sion of  a  certain  estate,  was  not  the  person  in- 
tended to  be  devisee  of  such  estate.  The  bill 
prayed  that  the  plaintiff  might  be  declared  entitled 
instead  of  the  defendant,  and  it  prayed  an  account 
of  the  rents  and  profits  of  the  estate.  The  defend- 
ant pleaded  to  so  much  of  the  discovery  as  prayed 
an  account,  refusing  production  of  all  documents 
relating  to  the  rents  and  profits,  and  averred  that 
he  was  the  J.  Rigby  designated.  The  defendant, 
by  his  answer,  set  forth  all  documents  except  those 
relating  exclusively  to  the  rents  and  profits:  — 
Held,  that  the  defendant  was  no  more  protected 
by  the  plea  from  production  of  documents  relating 
to  the  rents  and  profits  than  those  relating  to  the 
identity,  and  the  plea  was  overruled.  Rigby  v. 
Rigby,  15  Law  J.,  N.  S.,  V.  C.,  199;  10  Jur.  126. 

A  plea  of  the  judgment  of  a  foreign  court  must 
show,  not  only  the  identity  of  the  subjects  in  con- 
test, the  competency  of  the  tribunal,  and  the  final- 
ity of  the  judgment,  but  also  the  identity  of  the 
issue,  and  that  it  was  decided  on  its  merits.  Gar- 
das  v.  Ricardo,  14  Sim.  265. 

In  pleading  a  foreign  judgment,  it  is  not  neces- 
sary to  set  forth  the  proceedings  and  judgment  at 
length.  Ricardo  v.  Garcias,  12  Cl.  &  Fin.  368 — 
H.  L.,  1845. 

If  a  bill  seeks  relief  as  to  more  than  one  sub- 
ject, the  defendant  may  put  in  a  plea  as  to  each 
subject.  Emmott  v.  Mitchell,  14  Sim.  432. 

If  an  averment  in  a  plea  is  inconsistent  with  the 
matter  pleaded,  the  plea  is  bad.  A  plea  is  bad  if 
it  raises,  by  averment,  an  issue  not  raised  by  the 
bill.  Ib. 

Bill  of  revivor  by  the  executrix  of  the  plaintiff: 
plea  of  the  statutes  regulating  the  stamp  duties  on 
probates,  (9  &  10  Will.  3,  c.  25,  and  55  Geo.  3,  c. 
184),  with  an  averment  that  the  stamp  on  the  pro- 
bate was  insufficient,  having  regard  to  the  sum 
claimed  by  the  original  bill : — Held,  overruling  the 
plea,  that,  as  the  plea  was  in  substance  negative, 
it  ought  to  have  been  simply  a  plea  of  "  not  exe- 
cutrix," and  that  it  is  against  form  to  plead  nega- 
tive matter  affirmatively.  Roberts  v.  Madocks,  11 
Jur.  938— V.  C.  E. 

Bill  stated  that  plaintiff  intended  to  bring  eject- 
ment, and  stated  generally  that  there  were  terms, 
mortgages,  and  leases  subsisting,  and  prayed'an 
injunction  against  setting  up  terms,  mortgages, 
and  leases,  and  for  a  discovery  of  books,  &c. 
Plea,  that  defendants  were  seised  in  fee,  that  there 
were  no  terms,  no  mortgages,  no  leases.  Plea 
allowed.  Dawson  v.  Pilling,  12  Jur.  388 ;  17  L. 
J.,  Chanc.,  393— V.  C.  E. 

Plea  to  a  bill  of  revivor  overruled  on  a  point  of 
form,  as  tendering  an  immaterial  issue.  Andrews 
v.  Lockwood,2  Ph.  398;  11  Jur.  956;  17  L.  J., 
Chanc.,  25. 

See  also  Roberts  v.  Madocks,  11  Jur.  938;  17 

L.  J.,  Chanc.,  38— V.  C.  E.;  [Digest,  1847,  p.  136.] 

Of  Statute  of  Limitations.]  — Plea,  of  the  Statute 


of  Limitations  to  a  bill  of  discovery  in  aid  of  an 
action  of  ejectment.  Scott  v.  Broadwood,  2  Coll. 
C.  C.  447;  15  Law  J.,  N.  S.,  V.  C.,  257. 

The  Statute  of  Limitations  may  be  pleaded  to  a 
bill  of  discovery  filed  in  aid  of  an  action  of  eject- 
ment. Id.,  10  Jur.  214— V.  C.  K.  B. 

Of  no  Interest.] — To  a  bill  by  two  shareholders 
in  a  company  provisionally  registered,  on  behalf 
of  themselves  and  all  other  the  shareholders,  except 
the  defendant,  against  the  provisional  directors  of 
the  company,  complaining,  that,  by  various  acts 
of  misfeasance  on  the  part  of  the  defendants,  the 
objects  of  the  company  had  failed,  and  praying 
either  for  a  return  of  the  deposits  paid  up,  or  for 
an  account  of  the  assets  of  the  company,  and  the 
application  thereof  in  discharge  of  the  liabilities 
of  the  company,  and  a  division  of  the  surplus 
among  the  shareholders,  in  proportion  to  their  in- 
terest, it  was  pleaded,  that,  at  the  time  the  bill 
was  filed,  one  of  the  co-plaintiffs  had  sold  his 
shares  for  value,  and  that  all  his  interest  in  such 
shares  was  then  vested  in  the  assignee.  The  plea 
was  allowed.  Doyle  v.  Muntz,  10  Jur.  914 — V. 
W. 

The   rule,  that  a  few  of  the  shareholders  of  a 
company  may   sue   on   behalf  of  themselves   and 
the   other  shareholders,  will   not   enable   a  mere 
rustee,  having  no  beneficial  interest,  to  represent 
the  absent  shareholders.     Ib. 

To  Amended  Bill.] — Where  a  defendant,  neither 
pleading  nor  demurring  to  any  part  of  an  original 
bill,  answers  it  sufficiently  or  insufficiently,  he  is 
precluded  from  afterwards  putting  in  a  plea, 
although  the  bill  be  amended,  unless  the  bill  be 
amended  in  such  a  manner  as  to  extend,  restrict, 
or  vary  the  case  originally  made  by  the  bill,  or 
unless  the  defendant  can  show  that  some  material 
fact  has  come  to  his  knowledge  since  he  answered 
the  original  bill.  In  the  circumstances  of  the  case, 
the  36th  and  37th  Orders  of  August,  1841,  held  not 
to  apply.  Esdaile  \.  Molyneux,  10  Jur.  852 — V. 
C.  K.  B. 

IV.  ANSWER. 

Testator,  after  giving  certain  benefits  to  his  heir, 
revoked  them  in  case  she  should  ever  dispute  his 
will  or  his  competency  to  make  it,  or  should  not 
confirm  it  when  required,  or  should  not  resist  any 
proceedings,  by  the  result  of  which  a  greater 
benefit  might  be  attainable  by  her  than  was  in- 
tended by  the  will.  A  bill  against  the  heir  and 
others  to  establish  the  will,  and  carry  the  trusts 
into  execution,  contained  statements  and  interro- 
gatories founded  on  them,  relating  to  the  testator's 
sanity,  and  to  the  heir's  having  refused  to  confirm 
the  will : — Held,  that  the  heir  was  not  bound  to 
answer  any  of  the  interrogatories  relating  to  the 
testator's  sanity,  notwithstanding  the  revocation 
clause  might  be  invalid,  or  she  might  have  made 
an  admission  in  her  answer  which  subjected  her 
to  its  operation  if  it  were  valid.  Cookev.  Turner, 
14  Sim.  218. 

Defendants,  by  their  answer,  claim  the  benefit 
of  the  "  Statute"  of  Limitations.  This  is  tanta- 
mount to  claiming  the  Statute  Law  of  Limitations, 
and  entitles  them  to  the  benefit  of  any  Statute  of 
Limitations  that  is  applicable  to  their  case.  Adams 
v.  Barry,  2  Coll.  C.  C.  290. 

A  defendant  having  answered  certain  portions 
of  a  bill,  may  refuse,  under  the  38th  Order  of 
1841,  to  answer  such  other  portions  as  he  might 
have  protected  himself  from  answering  by  de- 
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murrer.     Mason  v.  Wakeman,  15  Law  J.,  N.  S., 
V.  C.,  423. 

The  bill  asked  whether  A.,  who  was  not  a  party, 
claimed  any  interest  in  the  matters  in  question. 
The  defendants  answered  in  the  affirmative,  and 
submitted  whether  A.  had  any  interest: — Held, 
that  the  answer  was  a  suggestion  that  the  suit  was 
defective  for  want  of  parties,  and,  therefore,  the 
plaintiff  was  justified  in  setting  it  down  for  argu- 
ment on  the  objection,  under  the  39th  Order  of 
August,  1841.  Young  v.  Macdonnell,  14  Sim.  34. 

The  general  rule  is,  that  a  defendant  is  bound 
to  discover  all  the  facts  within  his  knowledge, 
and  to  produce  all  documents  in  his  possession, 
which  are  material  to  the  case  of  the  plaintiff. 
However  disagreeable  it  may  be  to  make  the  dis- 
closure, however  contrary  to  his  personal  inte- 
rests, however  fatal  to  his  claims,  he  is  compelled 
to  set  forth,  on  oath,  all  he  knows,  believes,  or 
thinks,  in  relation  to  the  matters  in  question. 
Flight  v.  Robinson,  8  Beav.  22. 

Where  an  answer  suggested  that  the  plaintiff 
had  for  a  certain  time  occupied  a  house,  of  which 
he  was  tenant  in  common  with  several  others,  and 
that  by  virtue  of  such  occupation  rent  became 
due  from  him  to  those  parties,  and  the  bill  was 
thereupon  amended  by  charging  that  the  plaintiff's 
occupation  was  not  exclusive,  and  no  further  an- 
swer was  put  in: — Held,  that  that  suggestion  did 
not  warrant  an  inquiry  whether  the  plaintiff  had 
been  in  occupation  of  the  premises  during  any 
and  what  time,  and  if  so,  whether  he  ought  to  be 
charged  with  any  and  what  sum  in  respect  of  such 
occupation.  M'Mahon  v.  Burchell,  2  Ph.  127; 
1  Coop. 457. 

On  the  mode  of  framing  answers,  see  Jodrell  v. 
Slaney,  11  Jur.  530;  16  Law  J.,  Chanc.,  195— R. 

A  bill  alleged,  that  the  defendant  had  received 
certain  sums  from  B.  on  behalf  of  the  plaintiff, 
and  asked  whether  the  defendant  did  not,  in  fact, 
receive  them,  and  whether  on  the  plaintiff's  be- 
half, &c.  The  answer  denied  that  the  defendant 
had  received  these  sums  on  behalf  of  the  plaintiff: 
— Held,  that  it  was  insufficient.  Jodrell  v.  Slaney, 
10  Beav.  225;  11  Jur.  530;  16  L.  J.,  Chanc.,  195. 

Where  particular  facts  are  alleged,  and  there 
are  sifting  inquiries  founded  on  them,  general  de- 
nial is  insufficient.  Ib. 

Where  a  bill  alleges  specific  payments  to  de- 
fendant, by  specific  persons,  at  specific  times,  and 
the  interrogatory  asks  generally,  whether  such  or 
some  other  and  what  payments  were  not  made  to 
defendant,  by  such  or  some  other  and  what  per- 
sons, at  such  or  some  other  and  what  times, 
the  Court  will  not  enforce  a  discovery  of  all  pay- 
ments, by  all  persons,  at  all  times,  but  will  con- 
fine the  discovery  within  reasonable  limits.  Ib. 

Difficulty  in  framing  answers  so  as  to  escape  the 
charge  of  insufficiency  on  the  one  hand,  and  re- 
dundancy or  impertinence  on  the  other.  Ib. 

If  a  bill  is  wholly  demurrable,  the  defendant,  if 
he  answers  it,  must  answer  fully.  Gattland  v. 
Tanner,  15  Sim.  567. 

A  bill  was  filed  against  the  secretary  and  direc- 
tors of  an  insurance  society  to  enforce  payment  of 
money  alleged  to  be  due  on  certain  policies,  by  the 
terms  of  which  the  holders  could  only  proceed 
against  the  funds  of  the  society,  claiming  a  lien  on 
the  funds  of  the  society,  and  charging  misdealing 
by  the  directors  with  these  funds.  The  answer 
etated,  that  all  claims  on  the  policies  had  beea  sa- 


tisfied, and  that  the  defendants  had  assets  in  their 
hands  to  answer  all  claims  m:ule  by  the  bill,  and 
the  defendants  refused  to  -IM-  an  account  of  the 
funds  of  the  society  :— Held,  on  ezci  iliat 

the  answer  was  sufficient.  Prichard  v.  Murrau, 
12  Jur.  616— V.C.  E. 

Heading  o/.]— Where  a'bill  was  amended  before 
answer,  an  answer  expressed  to  he  "  to  the  bill  of 
complaint,  &c."  is  regular;  but  where  the  amend- 
ments take  place  after  answer,  the  subsequent 
answers  should  be  headed,  "to  the  amended  bilj 
of  complaint."  Rigbij  v.  Rigby,  9  Bea.  311. 

Sufficiency.] — If  a  bill,  after  stating  the  circum- 
stances on  which  the  plaintiff's  equity  is  found* •.:, 
charges  that  the  defendant,  before  his  title  to  the 
subject  in  dispute  accrued,  had  notice  of  the  se- 
veral circumstances  therein  stated,  an  answer 
denying  that  charge  in  the  same  general  terms  is 
sufficient,  notwithstanding  it  is  filed  to  support  a 
plea  of  purchase  for  valuable  consideration.  Gor- 
don y.  Shaw,  14  Sim.  393. 

Where  the  interrogatory  was  as  to  the  fact  of  the 
receipt  by  the  defendant  of  certain  specific  sums 
on  behalf  of  the  plaintiff,  a  general  denial  of  re- 
ceipt on  the  plaintiff's  behalf,  without  a  specific 
denial  of  the  fact  of  any  receipt  at  all — Held,  in- 
sufficient. Jndrell  v.  Slaney,  11  Jur.  530;  16  Law 
J.,  Chanc.,  195— R. 

A  defendant,  in  his  first  answer,  stated,  that  cer- 
tain papers  in  another  suit  referred  to  in  the  bill, 
were  in  the  possession  of  his  solicitor;  and  being 
asked  by  the  amended  bill  to  set  forth  a  schedule 
thereof,  he  stated,  that  his  solicitor  had  made  dili- 
gent search  for  them,  but  that  they  could  not  be 
found,  having  been  misplaced  or  mislaid  in  the 
solicitor's  office,  and  that,  therefore,  he  could  not 
set  forth  a  schedule  of  them : — Held,  that  the 
answer  was  sufficient.  Ellwand  v.  McDonnell) 
8  Beav.  14. 

A  bill  was  filed  by  persons  claiming  to  be  next 
of  kin  against  the  administrator,  praying  the  usual 
accounts.  The  administrator,  by  his  answer,  de- 
nied the  plaintiff's  title,  and  refused  to  set  forth 
the  accounts  : — Held,  on  exceptions,  that  he  must 
set  forth  the  accounts.  Dott  v.  Hayes,  10  Jur.  628 
— V.  C.  E. 

An  Irish  Insurance  Company  was  enabled  to  sue, 
and  liable  to  be  sued,  in  the  name  of  one  of  their 
members.  An  assurance  was  effected  through  A., 
their  English  agent,  who  was  not  a  member  at  the 
time,  but  afterwards  became  one.  The  insured 
filed  a  bill  respecting  the  policy  against  A.,  while 
he  was  a  member,  which  charged,  that  he  and  the 
company  had  in  their  possession  documents  re- 
lating to  the  measures,  &c.,  and  required  him  to 
set  forth  a  schedule  thereof.  A.  afterwards  trans- 
ferred his  shares,  and  ceased  to  be  a  member  ;  and 
shortly  afterwards  put  in  his  answer,  statim:  that 
he  had  not,  and  was  not,  entitled  to  have  access 
to  the  company's  papers,  and  could  not  set  forth 
whether  they  had  any  documents  in  their  posses- 
sion, or  set  forth  a  schedule  thereof: — Held,  that 
the  answer  was  sufficient.  Ellwand  v.  McDonnell, 
8  Beav.  14. 

Disclaimer  by.] — The  purchaser  of  a  real  estate 
became  insolvent,  after  part  but  before  the  wb 
of  the  purchase-money  was  paid,  or  the  convey- 
ance executed.     The  vendor  .lied,  haxiug  de-, 
the  estate  to  the  plaintiffs,  and  appointed  one  »( 
them  his  executor;   the  bill  was   tiled   a^amt-t  the 
nrousiona)  assignee  of  the  insolvent,  and  an  equi- 
table  mortgage   by  deposit   of  the   agreement    (or 
purchase,  a'nd  it  prayed  the  pa)  meat  of  the  n 
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due  of  the  purchase-money  by  the  defendants,  or 
by  sale  of  the  estate.  The  plaintiffs  did  not  prove 
their  title  as  devisees.  The  defendants  disclaimed  : 
— Held,  that  the  Court  could  not  make  the  decree 
sought,  without  evidence  of  the  devise  ;  and  that, 
upon  payment  of  the  costs  of  the  defendants,  the 
Court  might  (the  defendants  not  opposing)  declare 
the  plaintiffs  absolutely  entitled  to  the  estate. 
Gabriel  v.  Sturgis,  5  Hare,  97;  15  Law  J.,  N.  S., 
201. 

Demurrer  by.]  —  Under  the  3Sth  Order  of  Au- 
gust, 1841,  a  defendant  may,  by  answer,  decline 
answering  an  interrogatory,  if  the  whole  bill  is  de- 
murrable.  Mason  v.  Wakeman,  10  Jur.  628. 

Supplemental."]  —  Leave  given  after  cause  at  is- 
sue, and  in  the  paper,  to  file  a  supplemental 
answer,  to  correct  an  important  date.  Fulton  v. 
Gilmour,  8  Beav.  154. 

A  defendant,  asking  leave  to  file  a  supplemental 
answer,  must  distinctly  state  the  terms  of  the 
answer  intended  to  be  filed.  Ib. 

A  defendant  insisted  on  his  discharge  under  the 
Insolvent  Act,  in  1835,  in  bar.  After  the  cause 
•was  in  the  paper,  he  discovered  that  the  discharge 
took  place  in  1836.  A  discharge  in  1836  would 
be  good  defence,  but  the  discharge  in  1835  would 
not.  Permission  was  given  to  file  a  supplemental 
answer  to  correct  the  date.  76. 

Supplemental  answer  permitted  to  be  filed  on 
the  ground  of  mistake,  no  fraud  being  suggested. 
Swallon  v.  Day,  2  Coll.  C.  C.  138. 

V.  IMPERTINENCE. 

Before  answer  to  a  bill  for  specific  performance, 
the  plaintiff  obtained  an  order  of  reference  as  to 
title.  The  defendant  under  a  threat  of  attachment 
put  in  his  answer,  in  which  he  alleged  that  one  of 
the  conditions  of  sale  was  framed  with  a  fraudu- 
lent intent:  —  Held,  that  that  allegation  was  not 
impertinent.  Emery  v.  Pickering,  13  Sim.  583. 

Where  an  answer  is  found  impertinent  the  plain- 
tiff is  entitled  to  the  costs,  and  the  Master  has  no 
discretion  on  the  subject.  Lewis  v.  Smith,  7  Beav. 
452. 

Statement  in  a  bill  for  a  receiver,  pending  the 
litigation  for  probate,  of  the  circumstances  under 
which  the  will  was  obtained,  held  impertinent. 
Horlock  v.  Patch,  10  Jur.  108— V.  C.  W. 

VI.  PARTIES. 

Generally.] — Under  a  local  turnpike  act  a  mort- 
gagee of  the  tolls,  who  took  possession,  was 
bound  to  pay  the  interest  on  all  the  mortgages 
pari  passu,  but  the  principal  was  only  to  be  paid 
by  means  of  a  sinking  fund.  Under  the  General 
Turnpike  Act,  a  mortgagee  in  possession  was  au- 
thorized to  pay  the  principal  as  well  as  the  inte- 
rest. Some  mortgagees  took  possession,  and  one 
of  the  trustees  of  the  road  filed  a  bill  against  them 
for  an  account: — Held,  that  the  mortgagees  being 
interested  in  the  question  as  to  the  payment  of  the 
principal  monies,  were  necessary  parties  to  the 
suit.  Watts  v.  Eglinton  (Lord),  15  Law  J.,  N.  S., 
L.  C.,  412. 

In  a  suit  by  persons  interested  under  the  will  of 
a  testator  to  administer  his  real  and  personal 
estate,  it  is  not  necessary  to  make  the  heir-at-law 
a  party,  or  to  prove  the  will.  Marriott  v.  Mar- 
riott, 15  Law  J.,  N.  S.,  V.  C.  K.  B.,  422. 

A  testator,  by  his  will,  gave  an  annuity  to  his 
wife  A.,  and  gave  all  the  residue  of  his  real  and 


personal  property  to  his  son  B.,  but  directed,  that, 
in  the  event  of  the  death  of  B.  under  25,  his  real 
and  personal  property  should  go  to  his  own  right 
heirs,  executors,  and  administrators.  B.,  who  was 
an  infant,  was  the  testator's  heir-at-law  ;  and  B. 
and  A.  would  have  been  entitled  to  his  personal 
property,  under  the  Statutes  of  Distribution,  if  he 
had  died  intestate.  A  bill  was  filed  by  B.  against 
A.  and  against  C.,  D.,  and  E.,  who  were  the  per- 
sons who  would  have  been  entitled  to  the  testator's 
real  and  personal  property  if  he  had  died  intes- 
tate, and  without  issue,  for  the  administration  of 
his  estate: — Held,  first,  that  the  Court  would,  at 
the  hearing  of  the  cause,  decide  the  question 
whether  C.,  D.,  and  E.,  ought  to  remain  parties  to 
the  suit;  and,  secondly,  that,  from  want  of  in- 
terest, they  ought  not  so  to  remain ;  and  the  bill 
was  dismissed  against  them  accordingly.  Wilkin- 
son v.  Garrett,  15  Law  J.,  N.  S.,  V.  C.  K.  B.,  416. 

Trustees  of  a  term  for  raising  portions  under  a 
marriage  settlement,  held  to  be  necessary  parties 
to  a  bill  for  appointing  new  trustees  in  the  room  of 
the  trustees  for  preserving  contingent  remainders, 
with  a  power  of  sale  and  exchange.  Allison  v. 
Coolison,  2  Coll.  C.  C.  52. 

Where  a  bill  in  a  creditor  suit  does  not  pray 
that  the  debtor's  will  may  be  established  against 
his  heir-at-law:  —  Quaere,  whether  it  is  proper  to 
serve  the  heir  with  a  copy  of  the  will.  Stiakells 
v.  Richardson,  2  Coll  C.  C.  31. 

A.  devised  his  real  and  personal  estate,  charged 
with  the  payment  of  his  debts,  to  B.,  whom  he 
appointed  his  executor,  and  B.  devised  them  to 
C.,  whom  he  appointed  his  executor,  upon  trust 
for  payment  of  his  own  and  .A.'s  debts.  After  the 
death  of  A.  and  B.  a  bill  was  filed  on  behalf  of 
the  creditors  of  A.  against  C.  and  D.,  charging, 
that,  by  collusion  between  C.  and  D.,  the  latter 
had  fraudulently  obtained  large  sums  of  money, 
arising  from  the  real  and  personal  estate  of  A., 
and  praying  that  the  transactions  between  C.  and 
D.  might  be  set  aside,  and  for  the  due  administra- 
tion of  A.'s  estate.  There  were  also  some  charges 
of  misapplication  of  A.'s  assets  by  B.,  and  the  bill 
prayed  that  B.'s  estate  might  be  charged  with  the 
losses  occasioned  thereby.  To  this  bill  (D.  having 
refused  probate  of  B.'s  will)  a  person  was  made  a 
defendant  who  had  obtained  a  grant  of  letters  of 
administration  of  B.'s  estate,  authorizing  him  to 
attend,  supply,  substantiate,  and  confirm  the  pro- 
ceedings which  had  been  already  had  or  which 
might  be  had  in  the  suit,  until  a  final  decree  should 
be  had:  —  Held,  that  B.'s  estate  was  sufficiently 
represented  in  the  suit  by  this  administrator.  El- 
lice  v.  Goodson,  2  Coll.  C.  C.  4. 

Bill  for  account  and  receiver  by  mortgagee  of 
turnpike-tolls  against  the  trustee  of  the  road.  The 
other  mortgagees  are  necessary  parties.  Mellish 
v.  Brooks,  1  Cooper,  31,  n. 

The  Court  will  not  decree  a  general  account  of 
administration  of  assets  in  a  suit  in  which  the  de- 
ceased is  represented  by  an  administrator  ad  litem 
merely.  Croft  v.  Waterton,  13  Sim.  653. 

If,  in  an  administration  suit  instituted  by  the 
next  of  kin  of  the  testator  at  his  death,  the  ques- 
tion is,  whether  the  testator,  by  the  words  "my 
next  of  kin,"  meant  his  next  of  kin  at  his  death 
or  at  a  future  period,  not  only  the  executor,  but 
also  the  person  or  persons  who  may,  by  possibility, 
be  the  next  of  kin  at  that  period,  ought  to  be  made 
defendants.  Urquhart  v.  Urquhart,  13  Sim.  613. 

An  equitable  mortgage  having  been  made  by 
deposit  of  a  lease,  the  mortgagee  discovered  that 
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the  mortgagor  had  assigned  the  lease,  by  volun- 
tary settlement,  in  trust  for  his  wife  and  children. 
On  the  death  of  the  mortgagor,  a  bill  was  filed  to 
have  the  settlement  declared  void  as  against  the 
mortgagee,  and  the  wife  and  children  and  trustee 
were  made  defendants: — Held,  that  the  personal 
representatives  of  the  settlor  were  not  necessary 
parties  to  the  suit.  Bostock  v.  Shaw,  15  Law  J., 
N.  S.,  257. 

Upon  a  petition  by  a  mortgagee  for  the  ap- 
pointment of  a  new  trustee  in  the  room  of  an  in- 
fant heir  of  a  trustee  for  sale  under  a  mortgage 
deed,  the  Court,  in  the  absence  of  the  mortgagor, 
refused  the  application.  In  re  Green,  2  Coll.  C. 
C.  91. 

A  bill  was  filed  for  relief  against  a  conveyance 
of  a  real  estate,  made  fraudulently  to  defeat  a  se- 
questration of  the  Privy  Council: — Held,  that  a 
person  alleged  to  have  concurred  in  the  fraud,  and 
to  whom  an  outstanding  term  had  been  assigned 
to  attend  the  inheritance,  was  properly  made  a 
party  to  the  suit.  Taylor  v.  Wyld,  8  Beav.  159. 

The  administrator  ought  not  to  be  sole  plaintiff 
in  a  bill  filed  for  administering  the  intestate's  real 
assets.  Tubby  v.  Tubby,  2  Coll.  C.  C.  136. 

A  suit  was  instituted  by  the  creditors  and  official 
assignee  of  a  bankrupt.  The  creditors'  assignee 
died  before  decree,  the  official  assignee  died  after 
decree,  and  a  new  official  assignee  being  ap- 
pointed, his  name  was,  on  motion,  substituted 
under  the  6  Geo.  4,  c.  16,  s.  67,  as  plaintiff  in  the 
suit.  Mann  v.  Ricketts,  7  Beav.  484 ;  15  Law  J., 
N.  S.,  79. 

An  adverse  decree,  made  in  the  absence  of 
some  .of  a  class,  the  point  not  being  considered  to 
be  one  of  difficulty.  Burnett  v.  Foster,  7  Beav.  540. 

An  equitable  mortgagee  having  taken  from  the 
administratrix  of  the  mortgagor  a  legal  mortgage 
containing  a  power  of  sale,  and  having  filed  his 
bill  to  enforce  specific  performance  of  a  contract 
for  sale  under  the  power,  the  Court  declined  to 
entertain  the  suit  in  the  absence  of  the  adminis- 
tratrix and  the  parties  beneficially  interested  un- 
der the  mortgagor.  Sanders  v.  Richards,  2  Coll. 
C.  C.  568. 

The  32d  Order  of  August,  1841,  enabling  a 
plaintiff  to  proceed  against  one  or  more  persons 
severally  liable,  does  not  apply  to  the  case  of  a 
general  administration  suit.  Hall  v.  Austin,  2  Coll. 
C.  C.  570 ;  15  Law  J.,  N.  S.,  384. 

Suit  against  trustees  alleging  breaches  of  trust, 
by  omitting  to  make  repairs  and  to  provide  a  fund 
for  the  renewal  of  leases,  as  directed  by  the  will. 
The  widow  of  the  testator  (who  was  tenant  for  life 
under  the  will)  and  two  others  were  the  trustees. 
The  widow  married  again,  and  afterwards  died, 
leaving  her  husband  surviving,  and  leaving  assets 
out  of  her  separate  estate  : — Held,  that  as  there 
were  assets  of  the  widow  which,  under  the  cir- 
cumstances of  this  case,  were  or  might  be  liable 
to  the  trust,  it  was  not  a  case  in  which  the  plain- 
tiff could,  under  the  32d  Order  of  August,  1841, 
proceed  against  the  other  trustees  and  the  husband 
of  the  testator's  widow  without  making  a  personal 
representative  of  the  widow  a  party,  and  that  the 
defect  was  not  removed  by  the  waiver  of  any  re- 
lief against  the  assets  of  the  widow,  or  against  all 
the  trustees  in  respect  of  breaches  of  trust  before 
the  marriage  of  the  widow.  Shipton  v.  Rawlins, 
4  Hare,  619. 

Observations  on  what  is  termed  the  "  substantial 
representation,"  in  a  suit,  of  absent  parties,  and 


how  f.ir  such  absent  parties  are  bound.    Powell  v 
Wright,  7  Beav.  444. 

After  bill  filed,  but  before  subpoena  served,  the 
defendant  assigned  the  subject-matter  of  the  suit: 
— Held,  that  the  assignee  was  a   ni  ci      ary  party 
and  that  the  Court  would,  if  necessary,  Urai,t  an 
injunction  to  restrain  any  further  assignment.     Ib. 

Scheduled  creditors  to  a  creditors'  dr.-d,  \\ho 
were  not  parties  thereto,  held  not  necessary  par- 
ties to  a  suit  by  a  subsequent  incumbrance,  to 
have  the  monies  out  of  which  it  was  intended  to 
pay  such  creditors  raised,  the  trustees  being  par- 
ties. Ib. 

By  a  decree  the  bill  was  dismissed  as  against 
A.,  one  of  the  defendants,  and  he  was  to  be  paid 
his  costs.  A  bill  was  afterwards  filed  to  set  aside 
that  decree  ;  and  A.  being  dead,  letters  of  admin- 
istration to  him,  limited  to  the  purposes  of  the 
suit,  were  taken  out,  and  the  limited  administrator 
was  made  a  party  to  the  suit: — Held,  first,  that 

A.  was  riot  properly  represented  in  the  suit,  as  it 
sought  to  deprive  his  estate  of  a  benefit ;  secondly, 
that  the  administrator    could    not  relinquish  the 
costs  of  the  former  suit,  for  a  limited  administrator 
cannot  renounce  any  benefit  to  which  his  intes- 
tate's   estate   is   entitled.    Davis   v.  Chanter,  14 
Sim.  212. 

Semble,  that  the  Ecclesiastical  Court  will  not 
grant  full  letters  of  administration  of  an  intestate's 
effects  to  any  person,  unless  he  is  either  a  credi- 
tor of  the  intestate,  or  is  interested  in  the  estate 
under  the  Statutes  of  Distribution.  Ib. 

Some  of  the  plaintiffs,  who  had  an  equitable  in- 
terest only  in  the  property  in  question,  mortgaged 
their  interests  pending  the  suit: — Held,  at  the 
hearing,  that  the  mortgagee  was  a  necessary  party. 
Solomon  v.  Solomon,  13  Sim.  516. 

Mortgagor,  on  the  marriage  of  his  daughter, 
executed  a  settlement  of  the  mortgaged  property 
to  the  use  after  the  marriage  that  his  daughter 
should  receive  a  rent-charge  of  200/.  a-year  for 
her  life,  and  subject  thereto  to  the  use  of  trustees 
for  a  term  of  years,  for  further  securing  the  rent- 
charge,  and  for  raising  4000Z.  for  the  children  of 
the  marriage;  remainder  to  the  use  of  a  mortgagor 
in  fee.  There  were  several  children  of  the  mar- 
riage who,  with  their  father  and  mother,  were  re- 
sident out  of  the  jurisdiction: — Held,  that  a  suit 
of  foreclosure  could  not  proceed  in  their  absence. 
Anderson  v.  Stather,  2  Coll.  C.  C.  209. 

A.  and  B.  having  been  co-executors,  and  A. 
having  survived  B.,  the  representatives  of  A., 
many  years  after  the  testator's  death,  filed  a  lull 
against  the  representatives  of  B.  to  recover  assets 
of  the  testator,  alleged  to  have  been  possessed  by 

B.  The  bill  did  not  state  that  any  debts  or  lega- 
cies of  the  testator  were  unpaid,  or  that  there  was 
any  residuary  legatee,  or  that  the  plaintiff  or  any 
other  person  was    beneficially   interested  in    the 
assets.     There  was,  however,  in  fact  a  residuary 
legatee,  and  the  defendants  by  their  ansurr  • 
jected  that  such  legatee  ought  to  have  bem  made 
a  party  to  the  suit:— Held,  that  the  objection  wa 
valid.     Adams  v.  Barry,  2  Coll.  C.  C. 

Under  the  32d  Order  of  August,  I- 11.  «!i--rr  a 
breach   of  trust  is  committed   by  Hire.-,  a  pen 
complaining  of  the  broach  of  trust   may  sue  i 
and  not  the  third.     Hall  v.  Austin,   10  Jur.  • 
V.  C.  K.  B. 

Where  executors  commit  a  broach  of  trust,  and 
one  dies  before  any  suit  is  instituted.  Ins  prrsmi 
representatives    are   necessary  parties    tu   a 
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brought  against  the  survivors  for  the  general  ad- 
ministration of  the  testator's  estate.    Ib. 

To  a  bill  by  the  heir-at-law  of  a  married  woman 
to  recover  lands  to  which  she  was  equitably  en- 
titled in  fee,  the  husband,  who  is  surviving,  anc 
would  have  been  tenant  by  the  courtesy,  if  the 
said  wife  had  been  seised  of  the  estate,  is  a  neces- 
sary party,  although  the  wife  was  never  in  actual 
possession.  Parker  v.  Carter,  4  Hare,  405. 

Cases  where  the  defendants  to  the  original  bil 
are  not  necessary  parties  to  a  supplemental  bil 
bringing  new  defendants  before  the  Court.  Ib. 
406. 

As  a  general  rule,  a  pecuniary  legatee  is  not  a 
necessary  or  proper  party  to  a  bill  for  an  account 
of  the  personal  estate  ;  but  having  regard  to  the 
nature  of  the  questions  which  are  raised  by  the 
bill,  the  position  of  the  parties,  and  the  particular 
circumstances  of  the  case,  a  residuary  legatee  anc 
devisee  of  the  testator's  estate,  charged  with  the 
payment  of  one  of  the  legacies,  may  make  the  pe- 
cuniary and  specific  legatee  a  party  to  a  bill  filec 
against  the  executors,  praying  a  declaration  that 
subsequent  payments  of  the  testator  to  the  legatee 
were  in  the  nature  of  an  ademption  of  legacies 
given  by  will  or  codicil  of  prior  date.  Demurrer 
by  the  legatee  for  want  of  equity  overruled.  The 
Marquis  of  Hertford  v.  The  Count  <£•  Countess  of 
Lichy,  15  Law  J.,  N.  S.,  M.  R.,  58. 

The  32d  Order  of  August,  1841,  enabling  a 
plaintiff  to  proceed  against  one  or  more  persons, 
severally  liable,  does  not  apply  to  the  case  of  an 
administration  suit  in  which  a  complete  decree 
cannot  be  made  unless  all  the  persons  liable  are 
parties.  Biggs  v.  Penn,  4  Hare,  469. 

Suggestion  by  answer  of  a  defect  of  parties 
bringing  the  case  within  the  39th  Order  of  August, 
1841.  Ib.,  471. 

A.  by  will  bequeathed  a  sum  of  stock  equally 
between  B.  &  C.  B.  &  C.  by  their  respective  wills 
bequeathed  their  respective  residuary  personal 
estates  (which  included  their  shares  of  the  stock) 
among  their  children,  and  appointed  executors. 
The  children  of  B.  and  some  of  the  children  of  C. 
filed  a  bill  against  the  executor  of  A.  to  recover 
the  fund,  making  the  executors  of  B.  &  C.  and  the 
rest  of  the  children  parties: — Held,  that  although 
the  suit  was  multifarious,  yet  as  it  had  been  brought 
to  a  hearing,  and  it  was  not  open  to  the  objec- 
tion of  misjoinder,  the  Court  might,  if  it  thought 
proper,  make  a  decree  for  the  accounts  and  inqui- 
ries preparatory  to  the  distribution  of  the  fund. 
Powell  v.  Cockerell,  4  Hare,  557;  15  Law  J.,  N.S., 
196. 

That  notwithstanding  the  bill  alleged  that  the 
estate  of  B.  was  fully  administered,  and  that  the 
parties  beneficially  interested  in  the  estate  were 
parties  to  the  suit,  yet  the  executor  of  B.  was  a 
party  against  whom  a  direct  relief  was  in  substance 
prayed ;  and  he  was  not,  therefore,  a  party  to  be 
served  with  a  copy  of  the  bill  within  the  23d  Order 
of  August,  1841.  Ib. 

To  a  bill  to  impeach  a  settlement  on  the  ground 
of  fraud,  the  representatives  of  the  settlor  need  not 
necessarily  be  parties.  Sostock  v.  Shaw,  10  Jur. 
107. 

W.  M.  by  his  will  gave  all  his  personal  estate  to 
Sarah  M.  for  life,  remainder  as  she  should  by  will 
appoint.  Sarah  died  in  1820,  and  by  her  will, 
without  noticing  the  power,  bequeathed  the  pro- 
perty in  question,  and  her  executors  distributed 
the  same  under  her  will.  The  plaintiffs,  as  sole 


next  of  kin  of  W.  M.,  filed  their  bills  against 
Sarah's  executors  for  an  account  of  W.  M.'s  es- 
tate. Preliminary  inquiries  being  directed,  the 
Master  found  that  the  plaintiffs  and  A.  B.  were  the 
next  of  kin.  The  cause  being  at  issue,  A.  B.  was 
brought  before  the  Court  by  a  supplemental  bill, 
to  which  she  was  sole  defendant: — Held,  that  as 
a  material  question  arose  between  co-defendants, 
Sarah's  executors  ought  to  have  been  parties  to 
the  supplemental  suit.  Jones  v.  Howells,  15  Law 
J.,  N.  S.,  L.  C.,  115. 

Agreement  between  the  solicitor  and  projector 
of  a  railway  company,  provisionally  registered, 
and  the  provisional  committee,  that  the  latter 
shall  not  be  personally  liable  to  the  solicitor  for 
his  costs  and  disbursements  on  account  of  the  un- 
dertaking, but  that  the  solicitor  shall  be  paid  out  of 
the  fund  fo  arise  from  deposits,  is  not  necessarily 
an  illegal  contract;  and  a  bill  filed  for  specific 
performance  of  the  contract  against  the  provi- 
sional committee  and  provisional  directors,  al- 
leging that  the  defendants  have  paid  up  their 
calls,  and  all  resist  the  demand,  is  not  demur- 
rable,  on  the  ground  that  the  other  shareholders 
of  the  company  ought  to  have  been  made  parties 
to  the  record.  Parsons  v.  Spooner,  10  Jur.  423 — 
V.  C.  W. 

Plaintiffs.]  — A  question  between  the  heir-at-law 
and  next  of  kin  as  to  conversion  of  real  estate  can- 
not be  disposed  of  in  a  suit  in  which  neither  of 
those  parties  is  plaintiff.  Rigby  v,  Strangways, 
2  Ph.  175. 

Where  two  persons  join  as  co-plaintiffs  in  re- 
spect of  separate  and  distinct  titles,  neither  of 
them  having  any  interest  in  the  title  sought  to  be 
enforced  by  the  other,  and  it  appears  that  one  of 
them  has  no  title,  the  bill  will  be  dismissed  gene- 
rally without  prejudice  to  the  other  co-plaintiff 
enforcing  his  title  in  a  separate  suit.  Richardson 
v.  Nixon,  2  Jones  &  Lat.  250. 

H.,  in  1839,  contracted  with  J.  for  the  purchase 
of  a  piece  of  land,  and  subsequently  sold  his  bar- 
gain to  M.  In  May,  1839,  the  abstract  of  title 
was  delivered.  The  draft  conveyance  was  pre- 
pared in  July,  and  approved  in  August  following. 
A  covenant  not  in  the  draft  was  inserted  in  the 
ingrossment  by  the  vendor,  and  objected  to  on 
behalf  of  the  purchaser;  and  a  correspondence  on 
the  subject  between  their  respective  solicitors 
was  carried  on  at  intervals  down  to  1843,  when 
H.  and  M.  filed  a  bill  for  specific  performance  : — 
Held,  that  H.  and  M.  were  not  improperly  made 
co-plaintiffs.  Moxhay  v.  Inderwick,  11  Jur.  837 — 
V.  C.  B. 

Assignor  and  Assignee.]  —  M.  M.  and  C.  M., 
during  the  life  of  their  father,  and  with  his  assent, 
entered  into  a  convent  of  Ursuline  nuns,  and  be- 
came professed  nuns,  taking  the  usual  vows  of 
voluntary  poverty  and  obedience  to  superiors.  On 
:he  death  of  their  father  intestate,  they  respec- 
tively assigned  their  shares  in  his  personal  estate 
and  effects  to  F.  and  L.,  the  superioresses  of  the 
convent.  The  administrator  having  distributed 
the  father's  property  among  the  children,  exclud- 
ng  M.  M.  and  C.  M.,  a  bill  was  filed  by  F.,  L., 
and  M.  M.,  as  co-plaintiffs,  against  the  adminis- 
trator, C.  M.,  and  the  other  children,  to  obtain 
jayment  to  F.  and  L.  of  the  assigned  shares  : — 
Held,  (without  deciding  any  question  arising  out  of 
;he  status,  either  of  the  assignors  as  nuns,  or  of 
;he  assignees  as  trustees  for  a  religious  society 
sound  by  vows,  or  otherwise  dealing  with  the  case 
on  the  grounds  of  public  policy  or  upon  merits), 
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that  the  suit  could  not  be  sustained,  it  not  being 
consistent  with  the  rules  of  pleading  to  join  the 
assignor  and  assignee  of  a  mere  equitable  interest 
as  co-plaintiffs  in  a  suit  against  the  party  whose 
duty  it  is  to  transfer  the  interest  to  the  person  en- 
titled. Fulhamv.M'Carthy,  12  Jur.  757— H.  L. 

Husband  and  Wife.]  —  Husband  and  wife,  the 
latter  being  entitled  to  personal  estate  as  execu- 
trix, and  also  beneficially  to  part  absolutely,  and 
to  part  for  her  separate  use,  filed  a  bill  against  a 
specific  legatee,  as  agent  for  the  wife,  for  an  ac- 
count. Objection  for  rnisjoinder  of  plaintiff  over- 
ruled. Lazarus  v.  Colbeck,  12  Jur.  595;  17  L.  J., 
Chanc.,  129— V.  C.  B. 

Defendants  —  Generally.]  —  The  rule  which  al- 
lows the  first  tenant  in  tail  to  represent  the  fee  in 
suits  affecting  the  estate  does  not  apply  to  heirs  of 
entail  under  a  Scotch  deed  of  tailzie  ;  and  there- 
fore, a  decree  made  in  a  suit  framed  upon  that 
principle,  for  the  administration  of  a  fund  which, 
in  a  certain  event,  was  liable  to  be  invested  in  the 
purchase  of  land  in  Scotland  to  the  uses  of  a  Scotch 
deed  of  tailzie,  was  opened  at  the  instance  of  a 
subsequent  heir  of  entail  under  that  deed.  For- 
dyce  v.  Bridges,  2  Ph.  497;  2  Coop.  326 ;  17  L.  J., 
Chanc.,  185. 

Quaere,  how  far  and  in  what  cases  the  heirs  of  a 
Scotch  entail  are  necessary  parties  to  a  suit  in  this 
Court  touching  matters  in  which  they  are  interested 
as  such  heirs  of  entail  ?  Ib. 

A  plaintiff,  having  a  demand  against  a  firm  of 
Francisco  Lizardi  &  Co.,  filed  a  bill  against  Helena 
Lizardi,  alleging  that  the  firm  was  "represented 
by  her."  A  demurrer  was  allowed.  Schneider  v. 
Lizardi,  9  Beav.  461. 

A  demurrer  allowed  to  a  bill  filed  by  the  agent 
duly  authorized,  and  minister  plenipotentiary  of  a 
foreign  state,  in  respect  of  rights  of  such  state,  on 
the  ground  that  the  state  was  not  properly  repre- 
sented. Ib. 

Defendants — Limited  Administration.]  — A  party 
equitably  entitled  to  the  benefit  of  a  covenant  for 
payment  of  money,  filed  a  bill  to  enforce  the  same 
against  the  real  estate  of  the  deceased  covenantor. 
The  covenantor  had  died  leaving  personal  and 
real  estate,  the  former  of  which  was  exhausted  by 
his  executrix  in  payment  of  debts.  She  having  died, 
the  plaintiffs  obtained  letters  of  administration 
limited  to  the  purposes  of  the  suit;  but  the  Court 
held,  on  an  objection  taken  for  want  of  general  ad- 
ministration, that,  the  plaintiffs  being  the  parties 
who  were  entitled  to  or  could  obtain  such  genera 
administration,  the  suit  was  defective,  and  orderec 
the  cause  to  stand  over,  with  liberty  to  amend  bj 
adding  parties.  Robinson  v.  Bell,  11  Jur.  1049  — 
V.  C.  B. 

Assignee  of  Insolvent .] — The  grantor  of  a  rent 
charge  was  discharged  as  an  insolvent,  but  stil 
continued  in  possession  of  the  lands  : — Held,  tha 
the  assignee  of  the  insolvent  ought  to  be  made  an 
answering  party  to  a  bill  by  the  grantee,  to  raise 
the  arrears  by  means  of  a  receiver.  Curtin  v 
Darcy,  2  Jones  &  Lat.  718. 

Cestui  que  Trust.] — A  party  entitled  to  a  moietj 
of  an  ascertained  fund  cannot  maintain   a  suit  to 
payment  of  his  share  without  making  the  person 
entitled  to  the  other  moiety  a  party,  if,  owing  to  a 
breach  of  trust,  the  whole  fund  is  not  forthcoming 
Lenagkan  v.  Smith,  2  Ph.  301;  11  Jur.  503;  16  Lav 
J.,  Chanc.  376. 

In  a  suit  to  execute  the  trusts  of  a  will  devising 
real  estates  to  trustees  for  certain  persons  for  life 


nd  after  their  decease  for  sale,  with  power  to  give 
lischarges  for  the  proceeds  and  the  rents  and  pro- 
its,  and  with  a  direction  to  stand  possc.-M-d  of  the 
monies  to  arise  thereby,  upon  trust,  for  the  chil- 
dren of  the  tenants  for  life,  the   trustees  and  the 
enants  for  life  being  defendants;  but  there  being 
10  power  of  sale    until    after    the    death   of  the 
enants    for    life,   the  Court,  notwithstanding  the 
50th   Order    of  August,  1841,  directed    that   the 
children  of  the   tenants  for  life  should  be   made 
>arties.     Coa;  v.  Barnard,  5  Hare,  253. 

A  testatrix  devised  her  real  estate  to  trustees, 
vith  power  to  give  receipts,  upon  trust  to  sell,  and 
she  gave  140/.,  part  of  the  money,  to  her  niece  A., 
and  the  residue  to  B.  The  testatrix  appointed  her 
;rustees  also  her  executors.  A.  at  the  date  of  the 
will  was  unmarried,  but  she  married  previously  to 
he  testatrix's  death.  After  that  event  the  hus- 
>and  refused  to  deliver  up  a  certain  note,  part  of 
the  assets.  An  action  of  trover  to  recover  the  note 
was  brought,  and  a  verdict  obtained  against  him 
>y  the  executors.  On  a  bill  filed  by  A.  and  her 
msband  against  the  trustees  and  B.  for  payment 
of  the  legacy — Held,  that  B.  was  not  a  necessary 
party.  Reeve  v.  Richer,  11  Jur.  960 — V.  C.  B. 

A  testator,  in  his  lifetime,  executed  a  deed, 
whereby  he  conveyed  certain  mines  and  minerals 
to  a  trustee  in  fee,  upon  trust,  for  himself,  the  tes- 
tator, during  his  life,  and  after  his  decease,  upon 
trust,  to  sell  the  same,  and  out  of  the  proceeds, 
first,  to  pay  and  discharge  all  the  debts  of  the  tes- 
tator, so  as  to  relieve  and  discharge  all  the  real 
and  personal  estate  of  the  testator  from  the  same ; 
secondly,  to  pay  3000/.,  to  be  applied  for  the  pur- 
poses of  the  testator's  will ;  and,  thirdly,  to  divide 
the  surplus  into  three  parts,  and  to  pay  such  third 
parts  to  the  cestui  que  trusts  therein  respectively 
named  : — Held,  that  the  mines  and  minerals  com- 
prised in  the  deed  formed  part  of  the  assets  of  the 
testator,  and  that  the  cestui  que  trusts  named  in 
the  deed  were  necessary  parties  to  a  suit  by  a 
creditor  against  the  executors  and  devisees  named 
in  the  testator's  will  for  payment  out  of  the  assets. 
Savage  v.  Lane,  11  Jur.  1053— V.  C.  W. 

Where  a  testator,  in  his  lifetime,  conveyed  to 
trustees  the  mines  and  minerals  under  certain 
lands  upon  trust  for  himself  (the  testator)  for  life, 
and,  after  his  death,  upon  trust  for  sale,  and  out 
of  the  proceeds,  first,  to  pay  all  his  debts,  so  as  to 
discharge  his  real  and  personal  estate  therefrom  ; 
secondly,  to  apply  3000/.  to  the  purposes  of  his 
will ;  and,  lastly,  to  divide  the  surplus  among  cer- 
tain persons  therein  named — the  persons  to  whom 
the  surplus  is  thus  given  are  proper  parties  to  a 
creditor's  suit  seeking  to  follow  the  real  as  well  as 
the  personal  estate  of  the  testator;  but  the  Court 
may,  in  its  discretion,  make  a  decree  for  adminis- 
tration in  their  absence.  Savage  v.  Lane,  6  Hare, 
32;  17  L.  J.,  Chanc.,  89. 

To  a  suit  by  one  or  more  cestuis  que  trust  against 
trustees,  alleging  that  the  trust  fund   had  Ix-cu 
vested  on  improper  security,  and  seeking  to  h 
it  restored,  all   the  cestuis  Mm-  trust  <>l    the 
must  be  parties;  and  if  the  fund  be  held  in  tn.M 
for  a  class  of  persons,  there  must,  before  the  ,; 
is  heard  on  the  question  between  thr  plain 
the  trustees,  be  evidence  that  all  thr  membe 
the  class  are  before  the  court.  Philn^",,  <, .  i 
6  Hare,  26;  12  Jur.  430;  17  L.  J., 

Persons  subscribed  money  to  a  fmi.l  intended  t 
be  applied  in  the  purchase  of  land-to  be  dw 
to  charity  purposes.     The  land  was  bought 
was  filed  to  carry  the  trusts  into  effect,  charging, 
that  the  land  had  been  devoted  to  other  trusts,  and 
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partly  so  by  deeds  of  1844  and  1846,  alleged  by 
the  defendants  to  be  fraudulent.  No  persons  were 
parties  to  the  suit  who  were  original  subscribers, 
except  some  who  were  also  trustees  of  the  land  ; 
others  (if  any)  who  were  instrumental  in  effecting 
the  deeds'  of  1844  and  1846  ;  and  another,  who  was 
also  a  mortgagee  of  the  land  : — Held,  that  the  suit 
was  not  defective  for  want  of  parties.  Attorney- 
General  v.  Gardner,  12  Jur.  67—  V.  C.  B. 

Testator,  upon  the  marriage  of  his  daughter,  co- 
venanted with  the  husband  that  he  the  testator 
would,  by  deed  or  writing,  in  his  lifetime,  or  by 
his  will,  give,  leave,  and  bequeath  unto  his  said 
daughter  an  equal  share  with  all  and  each  of  his 
children  and  child  of  all  the  estates,  real  and  per- 
sonal, of  which  he  should  die  seised  or  possessed. 
The  testator  survived  his  said  daughter,  and  then 
died  without  having  made  any  disposition  of  his 
property  in  her  favour  by  any  deed  or  writing  in 
his  lifetime,  and  leaving  a  will,  by  which  he  de- 
vised and  bequeathed  his  real  and  personal  estates 
to  trustees,  upon  trust  for  sale,  with  the  powers 
mentioned  in  the  Order  of  the  30th  August,  1841, 
with  a  direction  to  stand  possessed  of  the  proceeds, 
upon  trust,  for  his  daughters  other  than  the  plain- 
tiff's wife  : — Held,  upon  bill  filed  by  the  plaintiff, 
as  administrator  of  his  wife,  against  the  trustees  of 
the  will,  praying  for  an  account  of  the  testator's 
estate,  and  that  the  plaintiff's  share  and  interest 
therein,  under  the  covenant,  might  be  ascertained 
and  secured  for  his  benefit,  that  the  testator's  chil- 
dren, the  cestuis  que  trust  under  the  will,  were  ne- 
cessary parties  to  the  suit.  Jones  v.  How,  12  Jur. 
227;  17  L.  J.,  Chanc.,  369— V.  C.  W. 

A  testator  covenanted  to  bequeath  to  one  of  his 
sons  a  sum  which  would  make  that  son's  share 
equal  to  the  share  of  any  of  the  younger  children. 
The  son  filed  his  bill  for  an  account  against  the 
executors: — Held,  that  the  other  children  of  the 
testator  were  necessary  parties.  Hill  v.  Hill, 
12  Jur.  972— V.  C.  E. 

Contingent  Interests.] — The  contingent  interest 
of  a  testator's  widow,  under  an-ultimate  limitation 
of  personalty,  in  the  event  of  the  death  of  all  his 
children  under  twenty-one,  "  to  those  who  would 
then  be  entitled,  under  the  Statute  of  Distribu- 
tion," is  sufficient  to  make  her  a  proper  party,  as 
co-plaintiff  with  the  children,  in  a  suit  for  adminis- 
tration of  the  estate.  Roberts  v.  Roberts,  2  Ph. 
534;  12  Jur.  148;  17  L.  J.,  Chanc.,  174. 

Contracting  Party.}  — In  a  suit  for  specific  per- 
formance, held,  that  a  party,  not  being  party  to 
the  contract  with  the  plaintiff,  was  improperly 
made  a  defendant  to  the  suit.  Peacock  v.Penson, 
12  Jur.  954— R. 

Drawer,  of  Cheque.]  — Three  directors  of  a  rail- 
way company  drew  a  cheque  for  payment  of  a  sum 
of  money,  and  the  same  was  countersigned  by  the 
secretary.  The  cheque  was  in  the  names  of  the 
three,  but  did  not  describe  them  as  directors.  On 
an  action  brought  against  the  company  by  the 
holder  of  the  cheque,  a  bill  was  filed  by  the  com- 
pany against  him,  in  which  fraud  was  alleged  in 
the  drawing  of  the  cheque,  and  which  prayed  that 
it  might  be  delivered  up  to  be  cancelled,  and  that 
the  action  might  be  stopped: — Held,  that  the 
drawers  of  the  cheque  were  necessary  parties  to 
the  suit.  Derbyshire,  Staffordshire,  and  Worces- 
tershire Junction  Railway  Company  v.  Serrell, 
12  Jur.  826— V.  C.  B. 

Heir.}  —  The  inheritor  is  a  proper  party  to  a 
supplemental  bill,  which  is  filed  to  have  the  bene- 
fit of  a  decree  for  sale,  against  a  person  to  whom 


he  had,  pendente  lite,  conveyed  the  legal  estate 
in  the  lands,  by  way  of  mortgage.  Rutledge  v. 
Rutledge,  3  J.  &  L.  307.  See  also  Barron  v.  .Bar- 
row,  Id.  320,  n. 

Drawer  of  Bill  of  Exchange.]  — The  acceptor  of 
a  bill  of  exchange,  who  had,  by  the  hands  of  the 
drawer  as  his  agent,  paid  the  amount  of  the  bill 
after  it  became  due  to  an  indorsee  for  value, 
without  procuring  it  to  be  delivered  up,  filed  his 
bill  against  such  indorsee  for  value  and  a  subse- 
quent indorsee,  charging  that  the  indorsee,  to 
whom  the  payment  had  been  made,  had  after- 
wards indorsed  the  bill  to  the  other  defendant, 
without  consideration,  in  order  to  recover  the 
money  from  the  plaintiff  a  second  time,  and  pray- 
ing that  an  action  commenced  against  him  for  the 
amount  might  be  restrained,  and  the  bill  delivered 
up  to  be  cancelled.  Demurrer,  for  want  of  the 
drawer  as  a  party  to  the  suit,  overruled.  Earlev. 
Holt,  5  Hare,  180.  ^ 

Legatee.] — It  is  perfectly  settled,  as  a  general 
rule,  that  a  pecuniary  legatee  is  not  a  necessary 
or  proper  party  to  a  bill  for  an  account  of  the  per- 
sonal estate.  It  is  the  duty  of  the  executors  to 
protect  the  estate  against  improper  demands. 
But  where  a  question  directly  occurred  between 
the  residuary  legatee  and  a  pecuniary  legatee, 
which  it  was  found  impossible  to  determine  in  a 
general  administration  suit,  and  a  suit  was  after- 
wards instituted  by  the  residuary  legatee  against 
the  peduniary  legatee  and  the  executor  to  deter- 
mine it,  a  demurrer  by  the  pecuniary  legatee,  on 
the  ground  that  he  had  improperly  been  made  a 
party,  was,  under  the  special  circumstances,  over- 
ruled. Hertford  (Marquis)  v.  Zichi  (Count  and 
Countess  de),  9  Bea.  11;  15  Law  J.,  Chanc.,  58. 

In  a  suit  since  the  30th  Order  of  August,  1841,  to 
establish  the  claims  of  creditors  of  a  testator 
against  his  real  estate  devised,  legatees  whose 
legacies  are  charged  on  such  real  estate  are  not 
necessary  parties  where  there  are  devisees  in 
trust,  having  the  powers  specified  in  the  Order. 
Ward  v.  Bassett,  5  Hare,  179. 

In  a  suit  by  the  devisee  of  a  mortgagor  to  re- 
deem the  mortgaged  estate,  where  the  defendant, 
the  alleged  mortgagee,  claims  an  absolute  title  by 
virtue  of  the  Statute  of  Limitations,  legatees, 
whose  legacies  are,  under  the  will  of  the  mortga- 
gor, charged  on  the  mortgage  premises,  are  neces- 
sary parties.  Batchelor  v.  Middleton,  6  Hare,  78. 

To  a  suit  by  three  out  of  four  residuary  legatees, 
to  recover  three-fourths  of  a  sum  of  stock  which 
the  executors  had  omitted  to  get  in,  and  which 
had  been  transferred  to  the  commissioners  for  the 
reduction  of  the  national  debt,  under  the  stat. 
56  Geo.  3,  c.  60,  the  legatee  entitled  to  the  other 
fourth  part  of  the  stock  is  a  necessary  party. 
Hunt  v.  Peacock,  6  Hare,  361;  12  Jur.  154;  17L.J., 
Chanc.,  163. 

Next  of  Kin.]  —  Where  property  is  settled,  in 
trust,  in  remainder,  for  the  persons  who  should  be 
the  next  of  kin  of  the  tenant  for  life  at  her  death, 
the  presumptive  next  of  kin  are  not  necessary 
parties  to  a  suit  instituted  for  the  execution  of 
the  trusts  during  the  lifetime  of  the  tenant  for  life. 
Fowler  v.  James,  1  Ph.  803;  1  Coop.  290;  16  Law 
J.,  Chanc.,  266. 

Partners.] — A.,  B.,  and  C.  having  been  in  part- 
nership together,  and  A.  and  C.  having  died,  a  bill 
was  filed  by  the  residuary  legatees  of  A.  against 
his  executors,  and  against  B.  and  the  executors  of 
C.,  for  an  account  of  the  personal  estate  of  A.: — 
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Held,  affirming  the  decision  of  Knight  Bruce,  V.  C., 
that,  under  the  special  circumstances  of  the  case, 
B.  and  the  executors  of  C.  were  properly  made 
parties,  although  no  collusion  between  them  and 
the  executors  of  A.  was  either  charged  or  proved. 
Law  v.  Law,  11  Jur.  463;  16  Law  J.,  Chanc., 
375 — C. 

Representative.} — On  a  demurrer  to  a  bill  seek- 
ing payment  of  a  legacy  out  of  assets  come  to  the 
hands  of  the  defendant,  who  was  the  husband  of  the 
sole  executrix,  deceased  : — -Held,  that  an  allegation 
that  all  the  testator's  debts  and  the  other  legacies 
bequeathed  by  his  will  had  been  paid,  and  that 
there  were  assets  ultra  in  the  hands  of  the  defend- 
ant to  satisfy  the  plaintiff's  demand,  was  not  suf- 
ficient to  dispense  with  the  presence  of  a  personal 
representative  of  the  testator  —  the  allegation  be- 
ing one  which,  even  if  admitted  by  the  defendant, 
the  Court  would  not  take  his  word  for.  Penny  v. 
Watts,  2  Ph.  149;  16  Law  J.,  Chanc.,  146. 

Bill  for  an  aliquot  share  of  an  ascertained  fund, 
held  defective  in  point  of  parties  for  want  of  a  re- 
presentative of  the  person  entitled  to  the  other 
aliquot  share.  Hunt  v.  Peacock,  11  Jur.  555; 
16  Law  J.,  Chanc.,  497— V.  C.  W. 

The  personal  representative  of  a  deceased  ten- 
ant for  life  of  a  mortgaged  estate  is  not  a  neces- 
sary party  to  a  bill  by  the  mortgagee  against  the 
remainderman,  although  the  bill  pray  payment  of 
an  arrear  of  interest  which  accrued  during  his 
lifetime.  Wynne  v.  Styan,  2  Ph.  303. 

Personal  Representatives.  —  1.  Generally.]  —  A 
fund  was  alleged  to  have  been  carried,  in  an  ad- 
ministration suit,  "  to  a  separate  account,  intitled 
the  '  General  Account.'  "  In  another  suit,  to  give 
effect  to  the  assignment  of  a  share  of  the  fund — 
Held,  that  the  legal  personal  representative  of  the 
testator  was  a  necessary  party.  Salmon  v.  Ander- 
son, 9  Beav.  445. 

In  a  suit  for  an  account  of  trust  chattels  and 
premises  comprised  in  a  trust-deed,  the  trustee, 
by  his  answer,  stated,  that,  for  some  time  after 
executing  the  trust-deed,  the  settlor,  without  com- 
municating the  trust  to  the  defendant,  retained 
possession  of  the  trust  premises;  and  that  he  then 
communicated  the  existence  of  the  trust  to  the 
defendant,  who  thereupon  executed  the  trust-deed, 
but  allowed  the  settlor  to  remain  in  the  possession 
of  the  trust  chattels  for  the  remainder  of  his  life; 
and  the  answer  then  submitted,  whether  the  per- 
sonal representative  of  the  deceased  settlor  was 
or  not  a  necessary  party  to  the  suit: — Held,  (the 
answer  not  alleging  that  the  settlor  had  mixed  the 
trust  chattels  with  his  own,  or  that  the  bill  claimed 
more  than  the  trust  estate),  that  the  personal 
representative  of  the  settlor  was  not  a  necessary 
party  to  the  suit.  Gaunt  v.  Johnson,  12  Jur.  1067 
—V.  C.  W. 

2.  Of  Insolvent.]  —  A  suit  is  not  defective    on 
account  of  the  absence  of  representatives    of  a 
person  who  died  insolvent,  and  who  has  no  repre- 
sentatives.   Rackham   v.    Siddall,   12   Jur.  640 — 
V.  C.  E. 

3.  Of  Trustee.]  —  A  marriage  settlement,  made 
in  1811,  recited  that  the  husband  was  entitled  to 
20,000  rupees,  secured  by  a  note  of  the  East  India 
Company;  and   10,000  rupees,  part  thereof,  were 
thereby    assigned    (with    certain    property  of  the 
wife)  to  the  trustees  of  the  settlement,  upon  trust, 
for  the  husband  and  wife  for  their  lives,  with  re- 
mainder for  the  children  of  the  marriage.     One  of 
the  trustees  died  six  weeks  after  the  settlement 
was  made.     The  husband  died  in  1819,  and  the 
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wife  in  1822.  The  trustees  did  not,  nor  did  the 
survivor,  take  any  step  during  the  lifetime  of  the 
husband  to  recover  the  10.000  rupees.  After  they 
had  attained  their  ages  of  twenty-one  years,  the 
children  filed  a  bill  against  the  surviving  trustee 
and  the  representatives  of  the  deceased  trustee 
for  an  account  of  the  trust-funds,  charging  them 
with  the  10,000  rupees.  The  representative  of 
the  trustee,  who  died  six  weeks  after  the  making 
of  the  settlement,  was  not  a  necessary  party — 
such  trustee  not  having  possessed  any  part  of  the 
trust-funds,  and  not  being  chargeable  with  the 
default.  Simes  v.  Eyre,  6  Hare,  137. 

Personal  Representative  and  Next  of  Kin.}  — 
The  ultimate  limitation  of  a  legacy  was  to  a  party's 
"personal  representatives  or  next  of  kin:"  — 
Held,  that  both  classes  must  be  made  parties  to  a 
suit  affecting  the  fund.  Salmon  v.  Anderson,  9 
Beav.  445. 

Provisional  Assignee.] — A  defendant  to  a  suit 
for  the  administration  of  an  intestate's  estate  was 
entitled,  in  right  of  his  wife,  to  a  share  of  the  in- 
testate's estate.  He  had  become  insolvent.  The 
administrator  of  the  intestate  received  notice  of 
an  order  from  the  Insolvent  Court,  requiring  him 
to  retain  the  money  to  which  the  husband  was  so 
entitled  until  further  order  ;  and  he  was  ordered 
to  show  cause  why  the  money  should  not  be  paid 
over  to  the  provisional  assignee  of  the  court: — 
Held,  that  the  assignee  was  a  necessary  party  to 
the  suit.  Whatford  v.  Moore,  12  Jur.  47;  17  L. 
J.,  Chanc.,  129— V.  C.  B. 

Purchaser  under  Will.]  — Devise  of  all  real 
estates  whatsoever,  charged  with  50^.,  does  not 
carry  a  trust  estate.  Rackham  v.  Siddall,  12  Jur. 
640— V.  C.  E. 

Where,  however,  such  devisee  conveyed  the 
trust  estate,  under  the  circumstances  she  was  held 
liable  for  the  produce  of  the  sale.  Ib. 

The  purchaser  of  such  estate  need  not  be  a  party 
to  a  suit  against  the  trustee.  Ib. 

A  trustee  cannot  object  that  the  accounts  are 
not  taken  against  parties  merely  served  with  a 
copy  of  the  bill.  Ib. 

Shareholders.] — A  plaintiff  filed  his  bill,  on  be- 
half of  himself  and  the  other  members  of  the  com- 
pany, against  one  defendant,  alleging  that  all  the 
funds  of  the  company  had  been  transferred  by  the 
trustees,  who  were  some  of  the  directors,  and 
whose  names  were  unknown  to  the  plaintiff,  to 
the  defendant,  praying  an  account  and  return  of  a 
share  of  the  deposit.  Some  of  the  members  had 
not  paid  their  deposits,  but  no  one  represented 
them.  Demurrer  allowed,  and  leave  to  amend 
refused.  Clarke  v.  Archibald,  12  Jur.  107;  17  L. 
J.,  Chanc.,  140— V.  C.  E. 

A  bill,  expressed  to  be  filed  on  behalf  of  all 
shareholders,  charged,  that  the  defendants  alleged 
that  ninety-seven  of  them  ought  to  be  properly 
represented,  and  that  three  of  the  ninety-seven 
were  made  defendants ;  but  the  three  were  not 
named  in  the  prayer  of  process — Demurrer  for 
want  of  parties  allowed.  Jones  v.  Charlemont,  12 
Jur.  532— V.  C.  E. 

Wife.] — Bill  against  a  husband  and  his  wife  for 
the  specific  performance  of  an  agreement,  made 
by  the  husband,  for  the  sale  of  an  estate  to  the 
plaintiff.  The  bill  alleged,  as  the  grounds  for 
making  the  wife  a  co-defendant,  that  she  claimed 
an  interest  in  the  purchase-money,  and  had  taken 
forcible  possession  of  the  title-deeds,  and  refused 
to  part  with  them  unless  her  claim  was  satisfied. 
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The  Court  held,  that  she  was  improperly  made  a 
defendant,  and  allowed  a  demurrer  by  her  for 
want  of  equity.  Muston  v.  Bradshaw,  15  Sim.  192. 
Administrator  ad  Litem.]—The  grant  of  letters 
of  administration  ad  litem  makes  the  grantee  com- 
plete representative  of  the  estate  to  the  extent  of 
the  authority  which  the  letters  purport  to  confer, 
and  a  decree  obtained  against  such  grantee  is, 
therefore,  binding  upon  any  one  who  may  after- 
wards take  out  general  administration  to  the  estate. 
Davis  v.  Chanter,  2  Ph.  545  ;  17  L.  J.,  Chanc.,  297. 

Agents,  and  concurring  Parties.]  —  Trustees, 
authorized  to  carry  on  a  trade,  permitted  it  to  be 
carried  on  by  agents  : — Held,  that  the  agents  were 
not  necessary  parties  to  a  bill  for  the  administra- 
tion of  the  estate.  Ling  v.  Colman,  10  Beav.  370. 

A  widow  concurred  in  a  breach  of  trust,  but  her 
interest  in  the  testator's  estate  had  been  sepa- 
rated:— Held,  that  she  was  not  a  necessary  party 
to  a  suit  by  a  cestui  que  trust  not  seeking  to  charge 
her  interest;  and  that  the  trustees,  seeking  to 
charge  her  interest,  must  make  their  equity  effec- 
tive by  some  proceeding  of  their  own.  lb. 

J.  W.  D.,  a  trustee,  lent  part  of  the  trust-monies 
to  A.  K.  upon  his  warrant  of  attorney,  and  after- 
wards sued  out  execution,  and  the  goods  taken 
thereunder  were  assigned  by  the  sheriff  to  J.  W.  D., 
but  he  suffered  them  to  remain  in  the  possession 
of  E.  W.,  who  assigned  them  to  G.  R.  as  a  secu- 
rity for  advances  made  by  him.  E.  W.  also  ob- 
tained possession  of  certain  title-deeds  relating  to 
other  part  of  the  said  trust  property,  and  deposited 
them  with  R.  B.  as  a  security  for  advances  made 
to  E.  W.,  A.  K.,  and  J.  W.  D.,  or  some  of  them. 
Other  part  of  the  trust  property  was  sold,  and 
20001. ,  part  of  the  purchase-money,  was  deposited 
in  a  bank  in  the  joint  names  of  J.  W.  D.  and 
W.  M.  K.  A.  K.  was  afterwards  appointed  trustee 
jointly  with  J.  W.  D.  J.  W.,  who  had  a  life  inte- 
rest in  the  trust  property,  filed  a  bill  against 
J.  W.  D.,  A.  K.,  G.  R.,  R.  B.,  and  W.  M.  K., 
praying  an  account  of  the  trust  property,  &c.; 
and  G.  R.  and  R.  B.  demurred  for  want  of  equity, 
multifariousness,  and  want  of  parties,  alleging 
that  E.  W.  was  a  necessary  party;  and  the  de- 
murrer for  want  of  parties  was  allowed,  it  being 
held,  that  E.  W.  was  a  necessary  party  to  the  suit. 
Wright  v.  Wood,  12  Jur.  595— V.  C.  B. 

Tenant  for  Life.]  — A.,  having  a  life  estate,  with 
remainder  over  in  strict  settlement,  subject  to  a 
mortgage  of  the  settled  property  for  a  term  of 
1000  years,  demised  the  property  for  a  term  of 
200  years  if  he  should  so  long  live.  A  purchaser 
of  the  term  of  200  years  filed  his  bill  to  redeem 
the  termor  for  1000  years,  who  was  the  first  mort- 
gagee of  the  estate: — Held,  that  A.,  the  owner  of 
the  life  estate,  subject  to  the  term  of  200  years, 
was  a  necessary  party.  Hunter  v.  Macklew,  5  Hare, 
238. 

Trustees.] — To  a  bill  to  raise  a  demand  out  of 
property  vested  in  trustees  for  the  separate  use  of 
a  feme  covert,  the  trustees  ought  to  be  made  an- 
swering parties.  Peppard  v.  Kelly,  2  Jones  &  Lat. 
558. 

Trustees  to  preserve  Contingent  Remainders.] 

They  are  not  necessary  parties  to  a  suit  to  raise  a 
charge  affecting  the  inheritance.  Stewart  v.  Done- 
gal (Marquis),  2  Jones  &  Lat.  636. 

As  to  some  of  a  Class  suing  on  Behalf  of  them- 
selves and  all  others.] — Bill  filed  by  one  of  the 
shareholders  against  a  creditor  and  the  members 
of  the  managing  committee  of  a  railway  company, 
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stating  that  the  committee  were  suing  the  plaintiff 
in  the  name  of  the  creditor,  and  that  they  had 
monies  in  their  hands  applicable  to  the  payment  of 
the  liabilities  of  the  company,  asking  a  general 
account,  and  praying  that  the  defendants  might  be 
restrained  from  suing  the  plaintiff  at  law.  De- 
murrer, for  want  of  equity  and  for  multifarious- 
ness,  overruled.  Lewis  v.  Billing,  10  Jur.  851. 

Shareholders   not  necessary  parties  to    such  a 
suit.     //;. 

What  a  speaking  demurrer.    lb. 


The  provisional  committee  of  the  Southampton 
and  Dorchester  Railway  Company  entered  into  an 
agreement  with  the  Great  Western  Railway  Com- 
pany to  grant  the  latter  a  lease   of  their  railway. 
Subsequently,  by  an  agreement  entered  into  by  the 
provisional  committee  of  the  Southampton  and  Dor- 
chester Railway,  the  Great  Western  Railway  Com- 
pany, and  the  London  and  South-western  Railway 
Company,   it  was   agreed  that  the  Great  Western 
Railway  Company  would  abandon  their  agreement 
for  a  lease  in  favour  of  the  London   and   South- 
western Railway  Company.     And  it  was  agreed 
between  the   two   companies  and  the  provisional 
committee,  that  the  act  of  Parliament  incorporating 
the  Southampton  and   Dorchester   Railway  Com- 
pany should  contain  conditions  for  combining  the 
independence  of  the  Southampton  and  Dorchester 
Railway  Company;  that,  the  capital  being  to  con- 
sist of  500,000/.,  in  507.  shares,  the  London  and 
South-western  Railway  Company  were  to  subscribe 
for  330,0007.;  the  directors  of  the  Southampton  and 
Dorchester  Railway  Company  to  consist  of  twelve, 
four  of  whom  were  to  be  nominated  by  the  London 
and    South-western    Company    out    of  their   own 
body;   the  remaining  eight  to   be  elected   by  the 
shareholders  of  the   Southampton  and  Dorchester 
Railway  Company,  exclusive  of  the   London  and 
South-western  Railway  Company:  the  Great  Wes- 
tern Railway  Company  and  the  London  and  South- 
western Railway  Company  thereby  agreeing  not  to 
favour  any  line   of  railway  which  would   compete 
with  the  Southampton  and  Dorchester  Rail  way,  or 
do  anything  to  injure  its  legitimate  traffic.    Clauses 
were  prepared  by  the  solicitors  of  the  London  and 
South-western  Railway  Company   and   the  provi- 
sional committee  of  the  Southampton   and    Dor- 
chester Railway  Company  to  the  above  effect,  to 
be  inserted  in  the  bill  for  the  incorporation  of  the 
Southampton  and  Dorchester  Railway  Company ; 
but  they  were  rejected  by  the  committee,  upon  an 
objection  arising  out  of  the  Standing  Orders.    One 
of  the  shareholders  in  the  Southampton  and  Dor- 
chester Railway  Company  filed  his  bill,  on  behalf 
of  himself  and  all  other  the  shareholders  of  the 
said   company,  except  such   as   were   defendants 
thereto,  and  such  as  had  contracted  to  sell  their 
shares  to  the  London  and  South-western  Railway 
Company,  their  directors  and  agents,  against  the 
London  and  South-western  Railway  Company  and 
the  Southampton   and   Dorchester  Railway  Com- 
pany, stating,  that,  contrary  to  the  agreement  and 
understanding   between  the  parties,  the  London 
and    South-western    Railway    Company    had  pur- 
chased, and  contracted  to  purchase,  further  shares 
in  the  Southampton  and  Dorchester  Railway  Com- 
pany, which  were  assigned,  or  to  be  assigned,  to 
persons  as  their  nominees;   and  that  thereby  the 
independence  of  the  Southampton  and  Dorchester 
Railway  Company  would   be  destroyed,  and  that 
the    traffic    on    the    Southampton  and  Dorchester 
Railway  would  be  injured  ;  and  praying  the  inter- 
ference of  the  Court,  and  an  injunction  to  restrain 
the   registration   of  such  surplus  shares,  &c.: — 
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Held,  upon  demurrer,  first,  that  the  Great  Western 
Railway  Company  were  necessary  parties  ;  second- 
ly, that  those  shareholders  in  the  Southampton 
and  Dorchester  Railway  Company  who  had  sold, 
or  contracted  to  sell,  their  shares  to  the  London 
and  South-western  Railway  Company,  were  neces- 
sary parties.  Greathed  v.  The  London  and  South- 
western Railway  Company,  10  Jur.  343 — V.  C.  E. 

A.,  B.,  C.,  D.,  and  E.,  being  separately  engaged 
in  trade,  embarked  in  a  joint  speculation  in  buying 
and  selling  English  wheat;  and  it  was  agreed  that 
the  purchases  and  sales  should  be  conducted  prin- 
cipally by  A.,  but  partly  by  B.,  on  behalf  of  all 
the  parties,  for  their  joint  profit  and  at  their  joint 
risk,  in  the  several  proportions  in  which  they  re- 
spectively held  bonded  corn  at  the  time  of  enter- 
ing into  the  agreement.  The  transactions  were 
continued  a  certain  time,  and  a  heavy  loss  incur- 
red. A.  having  settled  with  B.,  and  released  C. 
and  D.  in  respect  of  their  several  proportions, 
filed  a  bill  against  the  representatives  of  E.,  to 
which  B.  was  made  a  party,  for  an  account  and 
payment  of  E.'s  proportion  of  the  loss  : — Held, 
upon  appeal,  that  there  was  nothing  to  distinguish 
this  from  an  ordinary  partnership  transaction,  and 
that  C.  and  D.  were  necessary  parties  to  the  suit. 
Hills  v.  Nash,  10  Jur.  148— L.  C. 

Twenty  years  ago,  seven  persons  conveyed  real 
and  personal  estate  to  trustees,  to  sell  and  to  divide 
the  produce: — Held,  that  a  bill  might  be  filed  by 
a  few  on  behalf  &c.,  against  the  trustees,  to  make 
them  account,  and  that  it  was  not  necessary  to 
make  all  the  persons  interested  parties  to  the  suit. 
Smart  v.  Bradstock,  1  Beav.  500. 

Where  a  plaintiff,  by  his  bill,  prays  the  dissolu- 
tion and  winding  up  of  a  company,  he  cannot  sue 
on  behalf  &c.  All  the  partners  must  be  made 
parties.  Harvey  v.  Bignold,  8  Beav.  343. 

If  the  business  of  a  numerous  partnership  has 
ceased,  or  been  suspended,  a  bill  may  be  filed  by 
some  of  the  partners  on  behalf  of  themselves,  &c., 
to  have  the  necessary  accounts  taken,  and  the 
affairs  of  the  partnership  wound  up;  but,  if  the 
bill  asks,  in  addition  to  that  relief,  that  the  part- 
nership may  be  dissolved,  all  the  members,  how- 
ever numerous,  must  be  parties  to  it.  Leeks  v. 
Stanhope,  14  Sim.  57. 

A.  gave  a  bond  to  a  public  officer  of  a  joint 
stock  banking  company,  (in  which  he  afterwards 
became  a  shareholder),  to  secure  advances  made 
to  him  by  the  company.  The  bank  afterwards 
suspended  their  business,  and  brought  an  action 
on  the  bond  in  the  name  of  the  officer.  A.  then 
filed  a  bill  on  behalf  of  himself  alone,  against  the 
officer  and  the  directors  of  the  company,  praying 
for  an  account  of  the  dealings  and  transactions  of 
the  company,  down  to  the  time  when  their  busi- 
ness ceased,  and  that  his  share  of  the  capital  and 
profits  might  be  ascertained  and  set  off  against  the 
money  due  on  the  bond,  and  that  the  surplus 
might  be  paid  to  him: — Held,  that  the  bill  prayed 
in  effect  for  a  dissolution  of  the  company,  and, 
therefore,  that  all  the  shareholders  ought  to  have 
been  made  parties  to  it.  Abraham  v.  Hannay, 
13  Sim.  581. 

VII.  DECREE. 

Form  of  a  decree  of  foreclosure  where  a  widow 
claimed  dower  out  of  the  mortgaged  premises, 
paramount  to  some  extent  to  the  mortgagee.  Jones 
v.  Griffiths,  2  Coll.  C.  C.  207. 

Where  the  decision  of  a  right  between  co-de- 
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fondants  is  essential  to  and  necessarily  involved  i 
the  decision  of  the  plaintiff's  right  " 
will  be  conclusive  as  between  the  .•..-.MMcnunms  • 
.t  otherw.se  the  rights  of  co-defendants  inter  se 
will  not  be  affected  by  proceedings  which  are  ne- 
cessary only  lor  establishing  or  ascertaining  the 
rights  of  the  plaintiff.  Cottenham  v.  Bhrewibury 
(the  Earl  of),  15  Law  J.,  N.  S.,  V.  C.  W.,  441. 

Form  of  decree  in   a   suit  instituted  by  a  jude- 
ment  creditor,  who  had  obtained  a  charge  on  the 
lands  of  his  debtor  under  the  1&  2  Viet,  c    110 
Whether  the  debter  is  entitled  to  an  immediate 
sale,  quire  ?     Carlon  v.  Farlar,  8  Bea.  525. 

Where  an  objection  to  evidence  at  the  hearing  of 
a  cause  is  allowed,  the  tender  of  the  evidence 
and  its  rejection  ought  to  be  expressly  recited  in 
the  decree,  and  the  evidence  ought  not  to  be 
entered  as  read.  Watson  v.  Parker,  2  Ph 
10  Jur.  577. 

The  usual  direction  as  to  not  disturbing  settled 
accounts  is  applicable  only  to  an  alleged  settle- 
ment of  accounts  between  plaintiff  and  defendant, 
and  not  to  one  between  co-defendants.  Carmi- 
chafl  v.  Carmichael,  2  Ph.  101;  10  Jur.  908. 

Every  decree,  though  it  merely  directs  inquirieSj 
ought  to  contain  a  statement  of  the  evidence  on 
which  it  is  founded;  and,  therefore,  a  decree  re- 
citing that  certain  evidence  had  been  read,  but 
that  both  parties  consented  that  the  entry  of  it 
should  be  without  prejudice  to  its  admissibility, 
and  thereupon  directing  certain  inquiries,  was  held 
to  be  irregular.  M'Mahon  v.  Burchell.  2  Ph.  127: 
1  Coop.  457. 

A  bill  founded  on  an  imputation  of  fraud  and 
personal  corruption  will  not  warrant  an  inquiry, 
on  that  case  being  disproved,  whether  there  has 
not  been  neglect  or  an  omission  of  duty.  Ferraby 
v.  Hobson,  2  Ph.  255. 

Every  decree,  although  it  only  direct  issues  or 
inquiries,  ought  to  recite  the  evidence  on  which  it 
is  founded  ,  and,  therefore,  where  evidence  is  ten- 
dered and  objected  to,  the  Court  ought  to  decide 
at  once  upon  its  admissibility,  and  not  to  allow 
it  to  be  entered  as  read  de  bene  esse.  Parker 
v.  Morrell,  2  Ph.  453;  12  Jur.  253;  17  L.  J., 
Chanc.,  226. 

Pleading  generally.] — An  executor  filed  a  bill 
before  probate,  and  died  without  having  proved 
the  will  of  his  testator.  Subsequently  the  present 
plaintiff  obtained  letters  of  administration  with  the 
will  annexed,  and  filed  a  simple  bill  of  revivor  to 
continue  the  suit; — Held,  that  such  bill  could  not 
be  maintained.  Stuart  v.  Burrowes,  \  Dru.  265. 

Though  it  is  generally  true,  that  an  objection  to 
a  bill  of  revivor  ought  to  be  taken  by  plea  or  de- 
murrer ;  yet  where  the  plaintiff,  in  his  bill  of  revi- 
vor, misrepresents  the  character  which  he  fills,  the 
objection  may  be  raised  at  the  hearing  of  the 
cause.  Ib. 

Where  the  Statute  of  Limitations  is  not  set  up 
by  plea,  demurrer,  or  answer,  it   cannot   In-   n 
use  of  at  the  hearing.     R<»ii  v.  C<tllt-n,  l->  Jur.  11-; 
17  L.  J.,  Chanc.,  141— V.  C.  W. 

In  a  suit  for  specific  performance — HoM,  th:  t 
the  defendant,  not  having   l>y  his   answer  i  laiin.  >1 
the  benefit  of  the  Statuic  of  Frauds,  was  noi  . 
tied  to  avail  himself  of  it.     Skinner  v.  U 
12  Jur.  741;  17  L.  J.,  Chanc.,  :M7— V.  C.  H. 

A  bill,  which  was  open  to  an  uliji-ctnui  lor  niio- 
joinder  of  plaintiffs,  anil  whi.-h  ol.jr.  lion  hail  be<  n 
raised  by  the  answer,  was  ihsniiSM-d  on  utlu  r 
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grounds  by  the  Court  below  : — Held,  by  the  House 
of  Lords,  on  disagreeing  with  the  grounds  of  such 
dismissal,  that  the  bill  might  still  be  dismissed  on 
the  objection  for  misjoinder.  Fulham  v.  McCarthy, 
12  Jur.  757— H.  L. 

For  cases  involving  questions  of  pleading  arising 
in  suits  having  reference  to  joint-stock  and  other 
public  companies  sec  also  PUBLIC  COMPANY. 

VIII.  ABATEMENT. 

The  creditors'  assignee  and  official  assignee 
have,  by  the  1  &  2  Will.  4,  c.  56,  s.  25,  a  Joint 
title  to  the  bankrupt's  estate  ;  so  that  if  any  of 
them  die  pending  a  suit  in  which  they  are  co- 
plaintiffs,  the  suit  may  be  continued  by  the  other. 
Man  v.  Ricketts,  1  Phil.  617;  15  Law  J.,  N.  S.,79. 

The  67th  section  of  the  6  Geo.  4,  c.  1C,  which 
provides,  that  a  suit  shall  not  abate  by  the  death 
or  removal  of  an  assignee,  but  that  it  shall  be 
prosecuted  in  the  name  of  the  assignee  "chosen" 
in  his  place,  applies,  since  the  incorporation  of  that 
act  with  the  1  &  2  Will.  4,  c.  56,  to  official  as- 
signees as  well  as  to  creditors'  assignees.  Ib. 

A  defendant,  who  had  been  served  with  a  copy 
of  the  bill,  died,  without  having  appeared  : — Held, 
that  his  personal  representative  must  be  brought 
before  the  Court,  and,  for  that  purpose,  an  original 
bill,  and  not  a  bill  of  revivor,  must  be  filed.  Hardy 
v.  Hull,  14  Sim.  21. 

A  suit  instituted  by  eight  plaintiffs  was  ordered 
to  stand  over,  with  leave  to  file  a  supplemental 
bill,  on  an  objection  for  want  of  parties ;  one  of 
the  plaintiffs  then  died,  and  a  supplemental  bill 
was  tiled  against  his  personal  representatives,  and 
the  person  who  had  been  declared  a  necessary 
party  : — Held,  that  the  suit  could  not  proceed 
without  being  revived  or  the  original  bill  amended. 
Parken  v.  Day,  15  Law  J.,  N.  S.,  V.  C.,  191. 

POLICE    ACTS  — See   JUSTICE    OF    THE  PEACE, 
OFFICEE,    STATUTE. 

POLICY— See  INSURANCE. 

POOR. 

Guardians.] — The  Poor  Law  Commissioners, 
upon  the  representation  of  the  board  of  guardians 
of  the  union,  made  at  the  request  of  the  parish 
officers  of  C.,  one  of  the  parishes  of  the  S.  union, 
ordered  the  guardians  to  have  a  survey  and  plan 
made  of  the  parish  of  C.,  for  the  purposes  of  the 
stat.  6  &  7  Will.  4,  c.  96.  The  board  of  guardians 
contracted,  under  seal,  with  the  plaintiff  to  execute 
the  survey  and  plan  for  500Z.  After  its  completion 
they  verbally  ordered  him  to  prepare  a  reduced 
plan,  as  a  key  to  the  larger  plan.  It  was  executed 
accordingly,  and  delivered  to  the  board  of  guar- 
dians : — Held,  as  the  contract  for  the  reduced  plan 
•was  not  under  the  seal  of  the  board  of  guardians, 
nor  incident  to  the  purposes  for  which  they  were 
incorporated,  that  it  was  not  binding  on  them. 
Paine  v.  Strand  Union  (Guardians'),  15  Law  J., 
N.  S.,  M.  C.,  89  ;  10  Jur.  308— Q.  B. 

The  guardians  of  a  union  verbally  directed  their 
officer  to  have  gates  made  for  the  union  workhouse  ; 
plaintiff  furnished  the  gates,  which  were  erected 
at  the  workhouse;  and  the  jury  found  that  they 
were  necessaries: — Held,  that  the  guardians  were 
liable  to  plaintiff  for  the  price  of  the  gates.  San- 
ders v.  St.  Neat's  Union  (Guardians),  15  Law  J., 
N.  S.,  M.  C.;  104;  10  Jur.  566— Q.  B. 


The  guardians  of  a  poor-law  union  cannot  bind 
themselves  by  an  order,  not  under  seal,  for  making 
a  survey  and  map  (according  to  stat.  6  &  7  Will.  4, 
c.  96,  s.  3,)  of  the  rateable  property  in  a  parish 
forming  part  of  the  union,  for  such  order  is  not  a 
contract  necessarily  incident  to  the  purposes  for 
which  the  guardians  are  made  a  corporation,  by 
stats.  5  &  frWill.  4,  c.  69,  s.  7,  and  5  &  6  Viet.  c.  57, 
s.  16  ;  and  it  is  not  intended  by  stat.  6  &  7  Will.  4, 
c.  96,  s.  3,  that  the  guardians  of  a  union  should 
make  themselves  liable  for  the  expenses  of  such 
plan.  Pain  v.  Strand  Lnion,  8  Q.  B.  326.  S.  P., 
Sanders  v.  St.  Neot's  Union,  Id.  810. 

Nor  can  such  guardians  bind  themselves  by  a 
contract  without  seal  (if  they  can  in  any  manner 
contract)  to  remunerate  a  surveyor  for  attending  as 
a  witness  on  appeal  against  a  parochial  assessment 
within  the  union.  Ib. 

A  local  act  (relating  to  St.  Mary,  Newington,) 
empowered  the  governors  and  guardians  to  call  a 
vestry  meeting  of  the  inhabitants  of  the  said  parish 
on  the  Easter  Tuesday  in  every  year,  at  which  said 
vestry  meeting  all  the  vacancies  in  the  list  of 
governors  and  guardians  shall  be  filled  up  by  poll 
or  ballot,  or  in  such  way  of  election  as  shall  be 
deemed  most  proper  and  convenient: — Held,  first, 
that,  although  the  meeting  so  assembled  must  de- 
termine the  method  of  election,  as  by  poll,  ballot, 
or  other  similar  method,  yet  that  they  must  adopt 
some  method  which  secures  the  expression  of  the 
will  of  the  inhabitants  in  vestry  assembled  as  to 
such  candidate.  Reg.  \.  St.  Mary,  Newington, 
12  Jur.  918  ;  17  L.  J.,  Q.  B.,  220— B.  C.— Coleridge. 

Held,  secondly,  that,  on  a  poll  being  properly 
demanded,  the  vestry  may  be  adjourned  for  the 
purpose  of  enabling  all  who  are  entitled  to  give 
their  votes,  and  that  the  election  is  not  confined 
to  those  then  present.  Ib. 

Poor-Law  Commissioners.]  — The  Poor-law  Com- 
missioners have  power,  under  stat.  4  &  5  Will.  4, 
c.  76,  s.  40,  to  order  overseers  of  the  several  town- 
ships of  a  union  to  appoint  a  returning  officer  for 
the  election  of  guardians.  Reg.  v.  Oldham  Union 
(Overseers),  11  Jur.  487;  16  Law  J.,  Q.  B.,  110. 

Under  sect.  3  of  stat.  6  &  7  Will.  4,  c.  96,  the 
Poor-law  Commissioners,  in  compliance  with  a 
representation  by  the  churchwardens  and  over- 
seers of  B.,  through  the  guardians  of  the  union  of 
B.,  directed  a  survey  and  valuation  of  the  rateable 
property  in  the  parish  to  be  made,  and  ordered 
the  guardians  to  appoint  a  surveyor,  and  to  con- 
tract with  and  pay  him,  and  to  provide  for  the 
money  by  a  charge  on  the  poor-rates  of  the  parish, 
which  charge  should  contain  a  provision,  in  pur- 
suance of  that  section,  for  payment  of  the  princi- 
pal and  interest  in  five  years.  A  surveyor  was 
appointed,  and  a  contract  made  with  him  ;  the 
work  was  done,  and  the  guardians  were  sued  on 
their  contract.  After  several  attempts  by  the 
guardians  to  obtain  the  funds  from  successive 
parish  officers,  but  not  by  way  of  charge  upon  the 
rates,  the  guardians  ordered  the  churchwardens 
and  overseers  to  make  a  separate  rate  to  provide 
the  required  sum.  On  a  mandamus  to  the  church- 
wardens and  overseers  to  obey  this  order, — quaere, 
whether  the  3d  section  of  stat.  6  &  7  Will.  4,  c. 
96,  places  the  discretion  as  to  the  mode  of  raising 
the  funds  in  the  Poor-law  Commissioners  or  in  the 
guardians  ?  Reg.  v.  Bangor  (Churchwardens  and 
Overseers'),  16  Law  J.,  M.  C.,  58;  11  Jur.  587 — 
Q.  B. 

But  held,  that,  supposing  the  discretion  to  be  in 
the  guardians,  they  can  only  acquire  it  by  direc- 
tion from  the  Poor-law  Commissioners  to  provide 
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for  the  payment  in  one  of  the  two  ways  mentioned 
in  the  act,  and  therefore  the  order  of  the  guardians, 
being  unauthorized  by  the  Poor-law  Commission- 
ers, was  invalid.  Ib. 

Qusre,  whether,  under  the  105th  section  of 
stat.  4  &  5  Will.  4,  c.  76,  orders  of  the  Poor-law 
Commissioners,  bad  in  themselves,  must  be  obeyed 
until  removed  by  certiorari  and  quashed.  Ib. 

The  parish  of  M.  was,  by  virtue  of  an  order  of 
the  Poor-law  Commissioners,  governed  by  a  dis- 
tinct board  of  guardians  : — Held,  that  the  Com- 
missioners had  authority  to  order  the  purchase  of 
land  and  the  building  of  a  workhouse  thereon  for 
such  parish,  with  the  consent  of  the  majority  of 
the  guardians,  as  directed  by  4  &  5  Will.  4,  c.  76, 
s.  23.  In  re  St.  Mary  Abbott's,  Kensington,  16 
Law  J.,  M.  C.,  29— Q.  B. 

By  sect.  23  of  stat.  4  &  5  Will.  4,  c.  76,  the 
Poor-law  Commissioners  are  empowered,  with  the 
consent  in  writing  of  a  majority  of  the  guardians 
of  any  union,  or  with  the  consent  of  a  majority  of 
the  ratepayers  and  owners  of  property,  to  order 
the  overseers  or  guardians  of  any  parish  to  build 
a  workhouse: — Held,  that  power  was  expressly 
given  by  this  section  to  the  Commissioners  to 
order  the  building  of  a  workhouse,  with  the  con- 
sent of  a  majority  of  the  guardians  in  a  single 
parish,  for  which  a  board  of  guardians  had  been 
constituted  under  sect.  39.  Rfg-  v.  Poor-law 
Commissioners,  11  Jur.  99 — Q.  B. 

The  Poor-law  Commissioners  showed  cause  in 
the  first  instance,  under  sect.  106,  against  an  ap- 
plication for  a  certiorari  to  remove  their  order. 
By  sect.  107  the  party  applying  for  a  certiorari  is 
required  to  enter  into  recognizances  to  pay  the 
costs  if  the  rule  is  discharged.  The  Court,  upon 
refusing  the  rule,  gave  the  Poor-law  Commissioners 
their  costs.  Ib. 

Orders  made  by  the  Poor-law  Commissioners 
cannot  in  any  case  be  questioned  otherwise  than 
by  being  brought  into  the  Queen's  Bench  by  cer- 
tiorari (dubitante  Coleridge,  J.).  Reg.  v.  Oldham 
Union  (Overseers),  11  Jur.  487;  16  Law  J.,  M.  C., 
110— Q,  B. 

Where,  by  order  of  the  poor-law  commissioners, 
under  stat/4  &  5  Will.  4,  c.  76,  s.  39,  guardians 
are  appointed  to  administer  the  poor  law  in  a  single 
parish,  the  consent  to  an  order  for  building  a 
workhouse  in  such  parish,  under  sect.  23,  must 
be  given  by  a  majority  of  the  guardians,  as  it  is 
in  the  case  of  a  union,  under  sect.  38,  and  not  by 
a  majority  of  the  rate-payers.  Reg.  v.  Poor-law 
Commissioners,  In  re  St.  Mary,  Kensington,  9  Q.  B. 
291. 

Where  the  poor-law  commissioners,  under  the 
privilege  given  by  stat.  4  &  5  Will.  4,  c.  76,  s.  106, 
show  cause  in  the  first  instance  against  a  motion 
for  a  certiorari,  and  succeed,  the  Court  will  grant 
them  costs,  if  proper  ground  appear  for  it,  though 
the  general  rule  of  practice  is,  that  a  party  show- 
ing cause  in  the  first  instance  shall  not  have  costs. 
Ib. 

Under  the  Parochial  Assessment  Act,  6  &  7 
Will.  4,  c.  96,  s.  3,  the  poor-law  commissioners 
having  by  order,  directed  to  the  guardians  of  a 
tmion,  ordered  that  a  survey  of  a  parish  within 
the  union  should  be  made,  and  the  money  pro- 
vided for  by  a  charge  on  the  rates  of  the  parish, 
and  the  guardians  having  ordered  the  officers  of 
the  parish  to  make  a  separate  rate  for  raising  the 
required  sum  : — Held,  that  the  order  of  the  guar- 
dians was  bad  ;  because,  if  the  statute  gave  them 
power  to  choose  in  which  of  the  two  modes  pay- 


nent  should  be  made,  then  the  order  of  the  poor- 
aw  commissioners  was  invalid,  as  illegal;-. 
ng  payment  in  one.  mode  ;  and  th. 

therefore  making  an  order  of  their  own  audio 

which  they  could  not  do.    Reg.  \.  Hangar 

wardens  and  Overseers)  10  Q.  li.  !H. 

Quajre,  whether  under  tins  section  the  order  of 
the  poor-law  commissioners,  that  a  survey  should 
be  made,  ought  not  to  be  addressed  to  the  guar- 
dians, parish  officers,  and  other  ollie'TS,  from 
whom  the  "  representation"  mentioned  in  the 
first  part  of  sect.  3  proceeds?  Ib. 

Quaere,  whether  the  words  "  as  they  may  see 
fit,"  in  this  section,  refer  to  the  poor-law  com- 
missioners or  the  guardians  ?  Ib. 

Quaere,  whether  under  stat.  4  &  5  Will.  4, 
c.  76,  s.  105,  rules  bad  in  themselves,  but  not  re- 
moved by  certiorari,  must  be  obeyed,  or  whether 
that  section  only  provides  that  rules  removed  by 
certiorari  must  be  obeyed,  until  they  have  been 
declared  illegal  by  the  Court  of  Queen's  Bench  ?  Ib. 

Parish  Property.] — By  deed,  dated  14th  June, 
1831,  trust  property  was  conveyed  to  new  trustees, 
upon  trust  to  receive  and  take,  or  otherwise  per- 
mit and  suffer  the  churchwardens  of  the  parish  for 
the  time  being  yearly  for  ever  to  receive  and  take, 
the  rents  for  and  towards  the  repair  of  the  parish 
church,  and  for  the  benefit  of  the  poor  of  the 
parish.  "  so  and  in  such  manner  as  the  same  had 
theretofore  been  usually  or  lawfully  applied  and 
disposed  of;  and  according  to  the  intentions  of 
the  several  charitable  persons  who  gave  or  de- 
vised the  said  premises  respectively,  they  the  said 
churchwardens  yearly  at  Easter  accounting  to  the 
parishioners."  Declaration,  that  new  trustees 
should  be  appointed  in  case  of  death  or  removal, 
"  to  the  end  that  the  charitable  uses  and  purposes 
for  which  the  premises  were  originally  given  might 
continue  for  ever,  according  to  the  intention  of  the 
original  donors,  and  the  true  intent  and  meaning 
of  the  said  indenture."  Among  the  parcels  were 
the  following: — "  And  also  all  those  four  other 
messuages,  &c.,  wherein  poor  families  are  per- 
mitted to  dwell  rent  free:" — Held,  that  all  the 
premises  comprised  in  the  deed  vested  in  the 
churchwardens  and  overseers  of  the  poor  by  vir- 
tue of  sect.  17  of  59  Geo.  3,  c.  12,  and  that  an 
action  for  rent  must  be  brought  by  them.  Rum- 
ball  v.  Munt,  15  Law  J.,  N.  S.,  Q.  B.,  ISO ;  10  Jur. 
539. 

In  ejectment  by  parish  officers  to  recover  pos- 
session of  a  parish  house,  under  stat.  59  Geo.  3, 
c.  12,  it  is  sufficient  to  prove  that  they  acted  in 
that  character,  without  producing  their  app.mi 
ment.  Doe  d.  Bowley  v.  Barnes,  15  L.  J.,  >'.>., 
Q.  B.,  293;  10  Jur. 520. 

Where    lands    have   been    held  jointly    by  the 
churchwardens  and  overseers  of  a  parish^nd 
the  corporation  of  a  borough  in  which   i 
latter  holding  as  trustees,  not  on  :m>  specie 
but  for  general    parochial    purposes,    thi 
wardens  and  overseers  mav    l>mi-_'    OjecUne 
such  lands  as  vested  in  the,,,   bj  81 
c   12   s.  17.    Doe  d.  AV/I/-I/  \.  Benham—S.  9.tO 
d'.Edneyv.Billett,!  Q.  li.  !»7'i. 

The  statute  59  Geo.  3  does  n-.i  apj.lv  I 
holds.    Doed.  Bail,-,-..  Foster,  :t 

iJuiKlin^  :»..!  landewere  conveyed  l.y  1 
c   to  N.  ;md  H.in  fee  to 
K'.,  in  tee,   upon  trust  to   receive 
otherwise  permit  and  suffer  the  churehv 
a  parish  lor  the  time  l>< 
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ceive  and  take,  the  rents,  issues,  profits,  and  an- 
nual payments,  and  proceeds,  as  the  same  should 
arise  or  become  payable,  for  or  towards  the  re- 
pair of  the  parish  church,  and  for  the  benefit  of 
the  said  parish,  so  and  in  such  manner  as  the  same 
had  theretofore  been  usually  or  lawfully  applied 
and  disposed  of,  and  according  to  the  intentions 
of  the  several  charitable  persons  who  gave  or  de- 
vised the  said  premises  respectively,  they  the  said 
churchwardens  yearly,  at  Easter,  accounting  to 
the  parishioners  in  vestry  assembled  for  the  same. 
Among  the  parcels  conveyed  were  four  cottages 
described  in  the  conveyance  as  situate  in  the 
parish,  wherein  poor  families  were  permitted  to 
dwell  rent-free: — Held,  that  the  property  vested, 
under  stat.  59  Geo.  3,  c.  12,  s.  17,  in  the  parish 
officers,  and  that  they  were  the  proper  parties  to 
sue  for  use  and  occupation  of  the  premises  con- 
veyed, and  that  such  action  could  not  be  main- 
tained by  the  trustees.  Rumball  v.  Munt,  8  Q.  B. 
382;  15  L.  J.,  M.  C.,  180. 

By  indenture,  in  1749,  land  was  conveyed  to 
E.,  the  eldest  son  of  the  founder,  and  A.,  the 
vicar  of  D.,  upon  trust  to  permit  the  church- 
vrardens  and  overseers  to  receive  the  rents  to  and 
for  the  use  and  benefit  of  the  poor  of  the  parish  of 
D.  The  deed  provided,  that  the  heir  male  of  E. 
and  the  vicar  of  D.  for  the  time  being  should 
always  be  the  trustees,  and  gave  a  power  to  lease 
for  twenty-one  years.  By  a  local  act,  46  Geo.  3, 
c.  cxliii,  the  trustees  were  empowered  to  grant 
building  leases  for  ninety-nine  years;  and,  by  a 
private  act,  55  Geo.  3,  c.  Ixix,  the  then  heir  male 
being  non  compos  mentis,  the  legal  estate  was 
vested  in  the  vicar  and  his  successors  during  the 
lunacy.  By  sect.  2,  the  heir  male  of  E.  for  the 
time  being,  if  desirous  to  be  joined  in  the  trust, 
might  claim  to  have  the  legal  estate  conveyed  to 
him.  By  sect.  5,  the  churchwardens  and  over- 
seers of  the  poor  were  directed  to  pay  the  rents  to 
the  treasurer  of  the  poor-rates  for  the  time  being, 
to  be  applied  according  to  the  trusts  of  the  deed: 
— Held,  first,  that  the  trusts  were  sufficiently 
general,  to  bring  the  case  within  the  operation  of 
stat.  59  Geo.  3,  c.  12,  s.  17;  and  that,  in  cases 
within  it,  the  17th  section  not  merely  enabled  the 
churchwardens  and  overseers  to  take  the  legal  es- 
tate, but  imperatively  vested  it  in  them.  St. 
Nicholas,  Deptford  (Churchwardens  and  Overseers) 
v.  Sketchley,SQ.  B.  394;  12  Jur.  38;  17  L.  J., 
M.  C.,  17. 

Held,  secondly,  that  there  being  a  known 
trustee  in  existence,  and  in  the  discharge  of  the 
trusts  imposed  on  him,  the  17th  section  did  not 
divest  the  legal  estate  from  him  and  vest  it  in  the 
parish  officers;  and  that  the  land  did  not  belong  to 
the  parish  within  the  meaning  of  that  section. 
(Rumball  v.  Munt,  8  Q.  B.  382;  10  Jur.  539; 
15  L.  J.,  Q.  B.,  180,  overruled).  Ib. 

In  ejectment,  under  stat.  59  Geo.  3,  c.  12,  s.  17, 
for  a  parish  house  on  the  demise  of  A.  and  B., 
stated  in  the  declaration  to  be  the  churchwardens 
and  overseers  of  a  parish,  the  fact  that  they  acted 
as  churchwardens  and  overseers  at  the  time  of 
the  alleged  demise  is  sufficient  prima  facie  proof, 
for  the  purposes  of  the  action,  that  they  held  the 
offices  at  that  time.  Doe  d.  Bowley  v.  Barnes, 
8  Q.  B.  1037. 

Overseers.'] — The  Court  will  not  grant  a  manda- 
mus for^a  ratepayer  of  a  township  to  inspect  the 
appointment  of  overseers  of  the  poor  for  that  town- 
ship. Reg.  v.  Harrison,  2  New  Sess.  Cas.  490;  10 
Jur.  981— Q.  B. 


The  parish  of  Gresford,  previous  to  1833,  con- 
sisted of  the'township  ofG.  and  seven  other  town- 
ships in  Denbighshire,  and  of  two  townships  in 
Flintshire.  The  latter  always  maintained  their  own 
poor  separateh'.  Churchwardens  were  appointed 
for  the  whole  parish,  who  acted  only  in  ecclesias- 
tical matters.  The  number  of  overseers  appointed 
for  the  Denbighshire  townships  had  varied  from 
time  to  time  since  1816;  but  from  1739  to  1816 
one  was  appointed  for  G.  and  three  other  town- 
ships. An  equal  poor-rate  was  always  agreed  to 
at  a  general  vestry  ;  but  separate  rates  were  made, 
allowed,  and  collected,  by  the  overseers  in  the 
townships  for  which  they  were  appointed.  The 
accounts  of  the  overseers  for  all  the  Denbighshire 
townships  were  settled  yearly,  when  those  who 
were  deficient  received  what  was  due  to  them 
from  those  who  had  a  surplus,  and  the  general 
balance  was  paid  over  to  the  new  overseers  for  the 
general  expenses  of  the  ensuing  year.  In  1833  the 
justices,  in  obedience  to  a  mandamus,  appointed 
two  overseers  for  each  of  the  Denbighshire  town- 
ships, which,  from  that  time,  have  each  maintained 
their  own  poor  separately  : — Held,  that  no  settle- 
ment could  be  gained  in  G.  as  a  distinct  township 
prior  to  1833,  and  that  regular  relief  given  to  a 
pauper  by  the  overseers  of  G.  from  1815  to  1844, 
in  respect  of  a  supposed  settlement  acquired  by 
hiring  and  service  in  G.  in  1771,  did  not  estop  the 
present  overseers  of  G.  from  denying  such  settle- 
ment. Reg.  v.  Acton,  2  New  Sess.  Cas.  183  ;  15 
Law  J.,  N.  S.,  M.  C.,  21. 

Held,  also,  that  notice  of  grounds  of  appeal  was 
properly  signed  by  the  overseers  of  G.  only,  and 
not  by  either  of  the  churchwardens  of  Gresford. 
Ib. 

An  attachment  will  lie  against  an  overseer  of 
a  parish  for  disobedience  to  a  subpoena  duces  tecum 
from  the  Crown  Office,  requiring  them  to  produce 
the  rate-books  of  their  parish  at  Petty  Sessions,  in 
an  inquiry  into  a  pauper's  settlement.  Reg.  v. 
Greenaway,  2  New  Sess.  Cas.  103  ;  S.  P.  Reg.  v. 
Carey,  2  New  Sess.  Cas.  103. 

Overseers  of  the  poor  are  bound  to  produce  the 
rate-books  of  their  parish  before  the  justices  at 
Petty  Sessions,  on  an  inquiry  into  the  settlement 
of  a  pauper,  in  obedience  to  a  writ  of  subpoena 
duces  tecum  ;  and  if  they  wilfully  omit  or  refuse 
to  do  this,  the  Court  will  grant  an  attachment 
against  them.  Reg.  v.  Eaton,  10  Jur.  222 — B.  C. 
— Williams. 

And  semble,  the  attachment  will  be  granted 
against  them,  if  they  do  not  produce  the  books, 
although  they  swear  that  they  are  not  in  their  pos- 
session, and  that  they  have  made  search  for  them, 
and  think  it  probable  that  they  may  be  in  the  cus- 
tody of  a  late  overseer  specifically  named,  if  they 
do  not  at  the  same  time  swear  that  they  have  made 
search  in  the  parish  chest,  for  this  is  the  proper 
place  for  the  custody  of  the  books,  and  the  over- 
seers would  naturally,  in  the  first  instance,  expect 
to  find  them  there.  Ib. 

The  Court  will  not  grant  a  mandamus  to  over- 
seers, to  produce  their  appointment  for  the  in- 
spection of  a  rated  inhabitant,  the  defect  suggested 
in  such  appointment  being  properly  the  subject  of 
an  appeal  to  the  sessions.  Reg.  v.  Harrison } 
16  Law  J.,  M.  C.,  33— Q.  B. 

The  appointment  of  overseers  for  a  parish  within 
a  borough  is  vested  in  the  mayor,  bailiffs,  and  other 
head  officers,  being  a  justice  or  justices,  and  not 
in  the  justices  of  the  peace  at  large  for  the  bo- 
rough, under  the  43  Eliz.  c.  2,  s.  8.  Reg.  v.  Pres- 
ton, 3  New  Sess.  Cas.  313. 


1069 


Poor.  [DIGEST  OF  CASES.]  Poor. 


An  overseer  is  not  compellable  to  grant  a  cer- 
tificate, that  a  person  is  the  real  resident  holder 
and  occupier  of  a  house,  under  the  provisions  of 
the  3  &  4  Viet.  c.  61.  Reg.  v.  Kensington,  12  Jur. 
47;  17  L.  J.,  Q.  B.,  332. 

To  a  mandamus  commanding  the  overseer  to 
give  such  certificate  to  T.  H.,  he  returned,  that 
be  had  no  evidence  that  T.  H.  was  the  real  resi- 
dent holder  and  occupier,  and  that  he  had  reason 
to  believe  that  T.  H.  was  not  the  real  resident 
holder  &c.,  because  he  was  rented  jointly  with 
T.  D.  To  this  return  there  was  a  plea,  that, 
when  the  certificate  was  demanded,  the  defendant 
(the  overseer)  well  knew  that  T.  H.,  was  the  real 
holder  and  occupier.  The  jury  having  found  a 
verdict  for  the  Crown — Held,  on  motion  for  a  new- 
trial  and  in  arrest  of  judgment,  first,  that  the  de- 
fendant could  not  be  made  responsible  on  the 
facts,  as  they  appeared  on  the  pleadings,  if  he 
judged  wrong,  but  honestly.  Ib. 

Held,  secondly,  that  at  all  events  the  judgment 
ought  to  be  arrested  for  the  insufficiency  of  the 
writ.  Ib. 

By  stat.  3  &  4  Viet.  c.  26,  rated  inhabitants  and 
parish  officers  are  rendered  competent  witnesses 
for  or  against  their  parish;  and,  therefore,  an 
overseer  is  compellable  to  give  evidence  as  to  the 
settlement  of  a  pauper  in  his  parish  on  an  applica- 
tion for  an  order  of  removal.  The  overseer  ofR., 
in  pursuance  of  a  Crown-office  subpoena,  attended 
before  magistrates  in  petty  sessions,  on  an  applica- 
tion for  an  order  to  remove  a  pauper  to  his  parish, 
and,  after  one  witness  had  been  examined,  was 
called  to  give  evidence,  but  refused  to  be  sworn 
to  answer  questions  touching  the  settlement  of  the 
pauper.  Upon  motion  for  an  attachment  for  diso- 
bedience to  the  subpoena — Held,  that  it  was  not 
necessary  that  the  affidavits  should  state  that  one 
of  the  magistrates  was  of  the  quorum.  Reg.  v. 
Vickery,  3  New  Sess.  Cas.  193;  12  Jur.  581, 
17  L.  J.,M.  C.,  129— Q.  B. 

It  is  no  objection  that  the  subprena  issues  be- 
fore a  complaint  is  made  to  the  magistrates.  Ib. 

Overseers'  Accounts.] — Parish  officers  having 
received  information  that  a  person  was  a  pauper 
lunatic,  likely  to  do  mischief,  caused  an  order  to 
be  left  with  A.  B.,  who  lived  at  his  house,  and  ap- 
peared to  have  the  care  of  him,  for  his  removal  to 
the  workhouse;  A.  B.  soon  afterwards,  assisted 
by  other  persons,  took  him  forcibly  to  the  work- 
house in  a  strait-waistcoat.  He  remained  in  the 
workhouse  about  a  week,  at  the  expiration  of 
which  he  was  brought  before  a  magistrate  and  dis- 
charged. He  then  brought  an  action  for  assault 
and  false  imprisonment,  and  an  action  of  trespass 
against  the  parish  officers,  and  one  of  them  re- 
covered 400Z.  damages,  which,  upon  a  motion  for 
a  new  trial,  were  reduced,  by  consent,  to  200L, 
no  new  trial  being  granted.  The  other  action  was 
not  tried.  The  trustees  of  the  parish  having,  un- 
der a  local  act,  authority  to  manage  the  parish 
accounts  and  to  superintend  the  treatment  of  the 
poor,  charged  the  damages  and  costs  incurred  in 
these  actions  against  the  poor-rates  of  the  parish 
The  rates  so  charged  were  subsequently  allowed 
in  open  vestry,  and  the  charges  paid  out  of  them, 
Upon  an  information  filed  against  the  trustees,  for 
the  purpose  of  compelling  them  personally  to  re- 
fund the  money  so  paid,  as  for  a  breach  of  trust, 
the  Court  dismissed  the  information,  being  satisfies 
upon  the  evidence  before  it,  without  regard  U 
proceedings  at  Jaw;  that  the  parish  officers  hat 
not  participated  in  the  forcible  removal  of  the 
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unatic ;  and  had  in  other  respects  acted  rcason- 
ibly,  though,  perhaps,  not  strictly  according  to 
aw,  in  the  discharge  of  their  duty;  consequently, 
hat  they  were  entitled  to  be  allowed  the  payment 
io  made,  either  under  the  26th  section  of  tin-  local 
act,  which  provided  that  all  costs  and  expenses 
to  be  incurred  by  the  trustees,  or  any  persons  em- 
ployed by  them,  in  prosecuting  or  defend m;,'  any 
action  touching  the  execution  of  the  act,  should 
be  defrayed  by  money  arising  by  virtue  of  the 
act,  or  the  general  law  applicable  to  overseers 
and  their  accounts.  Attorney- General  v.  Pearson. 
2  Coll.  C.  C.  581. 

Auditors.]  —  The  Poor  Law  Commissioners 
caused  an  auditor  to  be  appointed,  under  stat. 
4  &  5  Will.  4,  c.  76,  s.  46,  to  audit  the  accounts 
of  a  union  and  the  several  parishes  therein,  to  ex- 
amine whether  the  expenditure  was  lawful,  to 
strike  out  payments  and  charges  not  authorized  by 
some  provision  of  the  law  or  order  of  the  com- 
missioners, and  to  see  that  the  accounts  were 
properly  stated  with  vouchers.  A  district  within 
the  union  had  already  auditors  under  a  local  act, 
which  provided  for  the  maintenance  of  the  poor 
and  regulations  of  the  nightly  watch.  Their  duty 
under  the  act  was  to  audit  the  accounts  of  the 
directors  of  the  poor,  which  the  directors  were 
required  to  produce  with  vouchers;  no  power  of 
disallowing  items  was  given  to  the  auditors,  but  it 
was  enacted  that,  if  they  disapproved  of  any  part  of 
the  accounts,  it  should  be  lawful  for  them  to  appeal 
to  the  Quarter  Sessions,  entering  into  recognizance 
to  pay  costs  if  awarded  against  them,  and  the 
Sessions  were  empowered  to  award  costs  to  the 
appellant  or  the  party  appealed  against:  — Held, 
that  the  directors,  though  they  had  accounted  to 
their  own  auditors  according  to  the  local  act,  were 
not  thereby  exempted  from  accounting  to  the  union 
auditor  under  stat.  4  &  5  Will.  4,  c.  76,  s.  47.  Reg. 
v.  St.  Andrew's  Holborn  (Governors'),  6  Q.  B.  78. 

The  officers  accounting  for  the  receipt  and  ex- 
penditure of  the  poor-rate  to  an  auditor  appointed 
by  direction  of  the  Poor  Law  Commissioners,  must 
account  for  all  sums  collected  under  the  denomi- 
nation of  poor-rate,  and  expended  for  any  purposes 
(as  watching,  police,  &c.),  to  which,  by  local  or 
general  acts,  the  poor-rate  is  applicable,  not  for 
those  sums  only  which  are  raised  and  laid  out 
strictly  for  the  relief  and  management  of  the  poor. 
Ib. 

Rates — making,  allowing,  publishing,  and  in- 
specting.] — A  rate  may  be  made  and  levied  although 
there  is  another  rate  existing  at  the  time,  which 
was  made  on  a  former  day  for  the  same  purpose, 
but  is  not  wholly  collected  ;  but  concurrently  ex- 
istinc  rates  are  illegal  if  made  for  the  same  period 
of  time.  Reg.  v.  Best,  2  B.  C.  Rep.  90  ;  2  New 
Sess.  Cas.  655 ;  16  Law  J.,  M.  C.,  338— Erie. 

A  poor-rate  in  which  the  overseers  omit  a  class 
of  inhabitants  on  account  of  poverty  is  not  void. 
Reg.  v.  Cheek,  11  Jur.  86— Q.  13. 

It  is  a  question  for  the  jury,  whether  an  over 
upon  whom  a  demand  has  been  made  for  a  < 
of  the  poor-rate  under  the  stat.  17  Geo, 


H    IUO   fc*wv* —*«**»*'  ,. 

somplicd   with   the  dennml    within    I 
line.  Tennantv.Bfll,  10  Law  J.,  M.C.,  3 

In  the  written  notice  of  a  rate  published  by  tfce 
parish  officers  and  proved  before  the  justice,  u  « 
stated  that  the  rale  had  l.eei,  allowed  ' 
her  Majesty's  justices  of  the  peace  acto 
the  metropolitan  district  pursuant  to  th«-  itatul 
&c  — Held,  that,  if  this  did  not  luffioientlj  show 
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that  the  magistrate  was  one  of  those  authorized  by 
stat.  2  &  3  Viet.  c.  71,  s.  14,  to  perform  the  func- 
tions of  two  justices,  the  notice  of  allowance  was 
not  therefore  void  ;  stat.  17  Geo.  2,  c.  3,  s.  1,  re- 
quiring publication  of  the  rate  only,  and  not  of  the 
allowance.  Reg.  \.  Paynfer,  7  Q.  B.  255. 

In  a  notice  of  allowance  of  a  rate,  it  is  not  ne- 
cessary to  show  how  the  rate  was  allowed.  There- 
fore, it  was  not  held  necessary,  where  it  appeared 
that  the  rate  was  allowed  by  a  police  magistrate, 
to  allege  that  he  had  made  the  allowance  at  a 
polico  court.  Paynter  v.  Reg.  (in  error),  16  Law 
J.j  M.  C.,  136;  11  Jur.  973— Exch.  Cham. 

A  rate  is  not  invalid  under  6  &  7  Will.  4,  c.  96, 
s.  2,  for  not  following  in  precise  words  the  pre- 
scribed form,  if  it  is  duly  signed  by  the  church- 
wardens and  overseers  before  it  is  allowed.  Ib. 

In  the  township  of  T.,  where  was  an  ancient 
chapel,  anew  church  was  built  and  consecrated  in 
1832,  since  which  period  divine  service  has  regu- 
larly been  performed  on  Sundays  in  the  new 
church,  though  parish  meetings  continue  to  be 
holden  in  the  chapel,  where  christenings  and 
burials  are  also  occasionally  performed: — Held, 
that,  the  new  church  being  the  church  de  facto  of 
the  place,  it  is  a  sufficient  publication  of  a  poor- 
rate  if  the  notice  required  by  the  1st  Viet.  c.  45  be 
affixed  at  or  near  the  door  thereof,  and  not  at  that 
of  the  chapel.  Ormerod  v.  Chadwick,  2  New  Sess. 
Cas.  697;  16  Law  J.,  M.  C.,  143— Exch. 

In  the  same  place  a  room  was  hired  fora  school- 
house,  in  which  divine  service  was  regularly  cele- 
brated on  Sundays  according  to  the  rites  of  the 
Church  of  England: — Held,  that  it  was  not  neces- 
sary to  affix  any  notice  on  the  door  of  the  school. 
Ib.. 

Held,  also,  that  it  is  a  sufficient  publication,  un- 
der the  1  &  2  Viet.  c.  45,  if  the  notice  be  affixed  to 
the  principal  door  of  the  church.  Ib. 

Enforcing.]  — Commissioners  were  appointed 
by  statute  for  building  a  bridge,  the  tolls  to  be 
vested  in  them,  with  power  to  contract  for  the 
building,  repairs,  and  to  convey  the  tolls  to  the 
parties  with  whom  they  contracted,  charged  with 
certain  payments.  The  commissioners  contracted 
accordingly,  with  certain  subscribers,  who  agreed 
to  build  and  repair  the  bridge,  and  the  commis- 
sioners, when  the  bridge  should  be  built,  to  con- 
vey over  in  perpetuity  all  the  tolls,  &c.  to  the  sub- 
scribers, their  executors,  &c.,  to  hold  as  tenants 
in  common,  and  not  as  joint-tenants,  or  as  such 
subscribers  should  appoint.  The  bridge  being 
built,  the  commissioners,  by  indenture  reciting 
the  contract,  assigned  to  the  trustees  in  fee  the 
bridge  and  tolls,  upon  trust,  to  permit  and  suffer 
the  subscribers,  their  heirs  and  assigns,  to  take 
the  tolls,  and  to  have  the  sole  management 
thereof,  and  to  appoint  receivers,  &c.,  on  condi- 
tion that  the  subscribers  should  make  certain 
annual  and  other  payments,  keep  the  bridge  in 
repair,  pay  salaries,  &c.  and  should,  in  the  last 
place,  yearly  for  ever  share  all  the  residue  of  the 
tolls,  &c.  among  the  subscribers  for  the  time 
being,  and  their  respective  heirs  and  assigns,  pro- 
portionately to  their  several  shares  and  interests 
as  tenants  in  common,  and  not  as  joint-tenants  : 
Proviso,  that,  if  the  trustees,  their  heirs  and  as- 
signs, should  adjudge  that  the  subscribers  had 
made  default  in  the  payments,  &c.,  they  should 
not,  during  such  default,  be  permitted  to  receive 
or  solely  manage  the  tolls,  but  the  trustees  should 
receive  and  manage  the  same,  and  do  whatever 
the  subscribers  were  required  to  do.  The  sub- 


cribers  entered  into  receipt  of  the  tolls,  which 
were  taken  in  part  at  a  toll-house  at  one  end  of 
the  bridge  in  the  parish  of  Putney.  H.  C.  was 
proprietor  of  a  small  share,  and  was  clerk  to  the 
subscribers,  but  was  not  appointed  to  represent 
them  in  any  other  manner,  nor  was  he  an  in- 
habitant of  Putney.  In  a  poor-rate  for  that  parish, 
he  and  many  other  persons  were  assessed  to- 
gether as  owners  and  occupiers  of  part  of  the 
bridge,  which  was  situate  in  Putney.  H.  C.  did 
not  appeal,  and,  being  summoned  before  a  justice 
of  one  of  the  metropolitan  police  courts,  disputed 
his  liability,  and  contended  that  some  persons 
were  improperly  inserted  in  the  assessment  and 
(as  the  fact  was)  that  some  proprietors  were  omit- 
ted. The  justice  declined  issuing  a  distress  war- 
rant. The  Court  granted  a  mandamus  calling  upon 
the  justice  to  issue  such  warrant.  Reg.  v.  Paynter, 

I  Q.  B.  255. 

Held,  by  Lord  Denman,  C.  J.,  and  Patteson,  J., 
that  H.  C.  might  be  distrained  upon  for  the  rate, 
and  must  obtain  contribution  as  he  could  from  the 
other  subscribers.  Ib. 

Held,  by  Williams  and  Wightman,  ,TJ.,  that  H. 
C.  was  at  all  events  liable  for  some  portion  of  the 
rate,  and,  not  having  appealed,  could  not  now  con- 
tend that  he  was  rated  for  too  much,  or  that  other 
persons  were  improperly  joined  with  him  as  sub- 
scribers or  omitted.  Ib. 

A  warrant  of  distress  for  poor-rates  recited,  that 
the  rate  was  made  on  the  25th  of  November,  that 
being  in  fact  the  date  of  its  allowance,  it  having 
been  made  on  the  24th  of  September.  And  it 
alleged  the  refusal  of  the  parties  to  pay  the  rate  to 
have  been  "  duly  proved,"  instead  of  proved  on 
oath: — Held,  that  the  warrant  was  good.  Orme- 
rod v.  Chadwick,  2  New  Sess.  Cas.  697;  16  Law  J., 
M.  C.,  143— Exch. 

A  distress  warrant  may  issue  against  any  one  of 
a  number  of  tenants  in  common  refusing  to  pay 
the  amount  of  a  rate  assessed  on  all  of  them. 
Paynter  v.  Reg.  (in  error),  16  Law  J.,  M.  C.,  136  : 

II  Jur.  973 — Exch.  Chamb. 

A  warrant  of  commitment  for  non-payment  of  a 
poor-rate  should  show  an  adjudication  by  the  same 
justices  before  whom  the  complaint  is  made.  In 
re  Ramsden,  3  Dowl.  &  L.  748 — B.  C. — Wightman. 

Rates  in  respect  of  Occupation.] — By  a  local  act, 
after  reciting  a  former  act,  whereby  a  yearly  sum 
of  2,501.  was  charged  upon  the  houses  of  the  in- 
habitants of  St.  Paul's,  Covent  Garden,  except 
Bedford  House,  for  the  support  and  benefit  of  the 
rector,  curate,  clerk,  and  sextons  for  the  time 
being  of  that  parish  ;  that  charge  of  250J.  was  re- 
pealed, and,  in  lieu  thereof,  a  yearly  sum  of  5201. 
was  charged  upon  all  houses  within  the  said  parish, 
to  be  assessed  by  the  churchwardens,  and  paid  by 
the  occupiers  of  such  houses  respectively,  and  re- 
coverable in  case  of  refusal  to  pay  the  sums  as- 
sessed on  the  house  or  houses  in  their  occupation 
by  distress: — Held,  that  the  word  "  houses"  in 
this  act  meant  houses  intended  for  human  habita- 
tion, and  that  Covent  Garden  Theatre  was  not 
rateable  under  the  act.  Surman  v.  Darley,  14  Mee. 
&  W.  181. 

By  an  act  for  rebuilding  a  parish  church,  (the 
preamble  of  which  recited,  that  the  steeple,  by 
falling  on  the  body  of  the  church,  had  utterly  de- 
molished the  same),  trustees  were  empowered  to 
borrow  money,  and,  for  payment  ther€:of,  to  make 
rates  upon  the  yearly  rent  of  all  lands,  houses, 
shops,  warehouses^  vaults,  mills,  or  other  tene- 
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merits  within  the  parish.  By  other  clauses,  one- 
half  of  the  rate  was  payable  by  the  owner  or  land- 
lord of  the  premises  so  assessed,  and  the  other  half 
by  the  occupier  or  tenant  thereof;  and  the  tenant 
was  to  pay  the  whole  of  such  rate,  and  deduct  one- 
half  of  the  rate  out  of  the  rent  to  the  landlord.  It 
any  person  assessed  should  quit  his  land,  dwelling- 
house,  warehouse,  shop,  vault,  and  mill,  or  other 
tenement,  without  payment,  the  collector  was  au- 
thorized to  follow  and  distrain  the  goods  of  such 
person.  By  another  clause,  the  collector  was  at 
liberty  to  inspect  the  books  of  the  poor-rates  or 
land-tax,  in  order  to  ascertain  the  rates  and  assess- 
ments to  be  raised  and  levied  by  virtue  of  the  act : 
— Held,  that,  under  the  first-mentioned  clause,  the 
vicar  was  not  rateable  in  respect  of  the  tithes. 
Reg.  v.  Neville,  2  New  Sess.  Cas.  195;  15  Law  J., 
N.  S.,  M.  C.,  33— Q.  B. 

By  a  local  act,  trustees  were  empowered  to  pur- 
chase certain  lands,  &c.,  in  the  town  of  Taunton, 
and  convert  them  into  a  market-place,  and  vested 
the  lands,  &c.,  and  all  buildings,  &c.,  to  be  built 
thereupon,  and  the  rents  and  profits,  in  the  trus- 
tees, and  their  successors  in  trust.  Out  of  the  first 
monies  to  be  raised  under  the  act,  to  pay  the  costs 
of  obtaining  the  act;  all  debts  to  be  incurred  by 
the  purchase  of  the  site  and  erection  of  the 
market ;  the  expenses  of  lighting  certain  streets  in 
the  town;  the  expenses  of  purchasing  the  stalls, 
&c.,  in  the  then  present  market ;  and  also  certain 
mortgages,  and  the  interest  thereof.  It  was 
enacted,  that  after  the  discharge  of  the  same,  and 
of  all  debts  on  account  of  the  market,  &c.,  the 
market,  &c.,  should  remain  in  the  trustees  in  trust, 
as  an  estate  for  the  use  and  benefit  of  the  parish 
of  M.,  in  Taunton;  and  should  and  might  be  ap- 
plied by  the  trustees  to  the  clothing,  educating, 
and  placing  out  apprentices,  of  so  many  of  the 
children  of  the  poor  inhabitants  of  M.,  as  the 
trustees  should,  from  time  to  time,  direct.  It  was 
further  provided,  that  the  share  and  proportion 
which  the  several  grounds,  &c.,  to  be  vested  in  the 
trustees,  by  virtue  of  the  act,  were  charged  with 
to  the  land-tax,  and  church  and  poor-rates,  in  the 
year  1768,  according  to  the  rents  of  the  same,  as 
they  were  then  rated,  should  be  for  ever  paid  by 
the  trustees  to  the  proper  officers,  in  lieu  of  all 
taxes,  rates,  or  impositions  whatsoever.  The  trus- 
tees erected  a  market  under  this  act,  on  the  land 
specified,  all  of  which  was  in  the  said  parish  of 
M.  A  subsequent  act  authorized  the  trustees  to 
purchase  additional  ground,  within  1000  yards  of 
the  then  present  market,  and  appropriate  it  for  the 
purposes  of  the  market;  and  enacted,  that  the 
same,  when  so  set  out,  should  be  deemed  and 
taken  as  part  of  the  then  present  market-place,  to 
all  intents  and  purposes.  It  further  provided,  that 
the  former  act,  and  all  and  every  the  authorities, 
powers,  provisions,  regulations,  clauses,  matters, 
and  things  therein  contained,  except  such  as  were 
thereby  varied,  &c.,  or  as  were  repugnant  to,  or 
otherwise  provided  for,  by  that  act,  should  be  in 
full  force  and  effect,  and  should  extend  to,  and  be 
practised,  applied,  &c.,  for  effecting  the  purposes 
of  that  act,  as  fully  and  effectually,  to  all  intents 
and  purposes,  as  if  all  such  authorities,  &c.,  were 
repeated  and  re-enacted  in  the  body  of  that  act, 
with  relation  thereto.  This  act  contained  no  pro- 
vision affecting  the  subject  of  rating  the  additions 
thereby  authorized,  and  no  enactment  in  form  re- 
pugnant, or  referring  to  the  enactments  in  the 
former  act,  on  the  subject  of  rating  the  market- 
place. Under  the  second  act,  the  trustees  made 
additions  to  the  market-place,  within  the  [in- 
scribed distance,  but  situate  within  the  parish  of 
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B.;  they  occupied  these  additions  tie  <  and 

collected  tolls  in  respect  thereof;  th, 


any  surplus  revenue,  after  pining  tl,,.  a,,,,,,a|  ex. 
penses  and  interest.     The  parish    of  U.   , 
trustees  to  the  poor-rate,  in  respect  ofthi 
tions,  at  the  full  rateable  value  for  the  tin 
according  to  stat.  6  &  7  Will.  1,  c.  !»i.     The    trus- 
tees having  appealed,  no  evidence  was  • 
the  trial  of  the  proportion  at  which  the  :iddiii.,i,:il 
site  was  rated  in  17(is  ;   but   it  was  shown  lint,  in 
1817,  it  was  rated  at   a   lower   value   than    n 
rate   appealed    against :— Held,    that  tl,, 
words    of  incorporation   in   the   second  act.  must 
have  such  a  meaning  as  would  stand  with  reason 
and  right,  and  must,  therefore,  be  limited,  so  as 
not  to  incorporate  the  provision  in  the  first  act,  as 
to  the  proportion  of  rating.     Reg.  v.  Badcock,  6  Q. 
B.  787. 

Held,  also,  that  notwithstanding  the  special 
purposes  to  which  the  revenue  was  applied,  the 
trustees  were  liable  to  poor-rate  in  B.,  for  the  ad- 
ditions to  the  market-place  situate  in  that  parish, 
and  that  the  amount  at  which  they  were  rated 
was  correct.  Ib. 

In  rating  a  brick-field  in  any  particular  year,  it 
is  the  duty  of  parish  officers  to  endeavor  to  assess 
the  occupier  according  to  the  actual  value  in  that 
year.  If,  therefore,  the  sum  for  which  it  "may 
reasonably  be  expected  to  let  from  year  to  year" 
can  be  ascertained,  that  sum  will  be  the  true  esti- 
mate of  the  net  annual  rateable  value  of  the  land 
within  the  meaning  of  6  &  7  Will.  4,  c.  96  ;  and 
in  making  such  calculation,  the  royalty  payable  to 
the  landlord  on  the  number  of  bricks  made,  in  ad- 
dition to  the  fixed  rent,  is  rightly  taken  into  ac- 
count as  a  portion  of  the  rent.  But  where  the 
sessions  found,  that,  calling  on  a  tenant  to  say 
beforehand  what  rent  he  would  pay  per  acre,  with- 
out liability  to  pay  any  royalty  in  respect  of  the 
number  of  bricks  made,  he  could  not  be  expected 
to  give  more  than  10/.  per  acre: — Held,  that  that 
was  the  true  criterion  of  rateable  value,  and  not 
the  rent  calculated  by  the  parish  officers  on  a 
supposed  amount  of  royalty  from  the  quantity  of 
bricks  made  in  former  years,  after  making  all 
proper  deductions.  Rfg.  v.  Westbrook — S.  P., 
Reg.  v.  Everist,  2  New  Sess.  Cas.  599 ;  11  Jur.  515  ; 
16  Law  J.,  M.C.,  87— Q.  B. 

The  existing  value  in  any  given  year  is  a  ques- 
tion of  fact  for  the  sessions,  to  be  decided  by  them 
upon  evidence  of  the  state  of  the  market,  and 
other  circumstances  affecting  the  nature  of  the 
case.  Ib. 

By  sect.  1  of  stat.  50  Geo.  3,  c.  xlv.,  (local,  per- 
sonal, public)  any   person   or  persons  who  shall 
inhabit,  hold,  use,  occupy,  possess,  or  cnj"' 
land,  house,  building,  tenement,  or  premises,  or 
the  landlords,  owners,  or  lessees  thereof,  shall  !>e 
rated  to  the  poor  in  respect  thereof.     H.v  se<  t,  •>. 
no  settlement  shall  he  gained  in  the  parish  by  any 
occupation  or  residence,  or  hiring  ami  service  in 
any  hospitals  or  other  charitable  institutions  in 
parish.      The   occupation    by    the  Corporation   of 
London   as  Governors   of  liethlem    Hospital, 
the  House  of  Occupations  of  Hn.leu.-ll 
is  a  possession  or  occupation   lor  charitable 
public  purposes  only;  ami   notwithstanding   p:i; 
incuts  are   made   in  some  instances   to    Bethlem 

||(ps],ilal    in    the    ease    .if    inriii  al.lr    ami     criminal 
lunatics,  there   is   no  beneti.-i.il   ..eeiiii.iti.ui   <•' 
or  fin.  il  n  men  I   r. 'Mil  ting   I  here!  mm  :  — Held,  t 
);,,.,._    (i,,,!    ||,e     Corporation    ••!'    l.omlon     were    not 

rateable  to  the  relief  of  the  poor  under  th. 

in   respect  of  their  occupation    or    pOMOIUOO  i-f 
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either  hospital.  Reg.  v.  St.  George  the  Martyr, 
Southwark,  (Bethlem  Hospital)  —  S.  P.,  Reg.  v. 
Bridewell  Hospital,  11  Jur.  968  ;  16  Law  J.,  M.  C., 
129— Q.  B. 

Replevin.  Avowry,  justifying  the  taking  of 
the  goods  under  a  warrant  of  distress  for  a  poor- 
rate  in  the  parish  of  St.  Pancras,  the  said  parish 
being  under  the  regulations  of  a  select  vestry,  by 
virtue  of  stat.  59  Geo.  3,  c.  xxxix,  alleged  "  that 
on  the  12th  August,  1829,  a  meeting  of  the  vestry- 
men was  held  in  pursuance  of  the  said  act,  for  the 
purpose  of  making  one  general  rate  ;  and  that  at 
such  meeting  a  rate  of  Is.  in  the  pound  was  judged 
and  determined  to  be  necessary,  and  was  then  and 
there  agreed  upon  and  made,"  and  "  that  after 
the  making  of  the  said  rate,  and  before  the  allow- 
ance thereof,  namely,  on  the  14th  September,  at  a 
meeting"  (describing  it)  "  the  said  rate  so  agreed 
upon  and  made  at  the  said  first-mentioned  meet- 
ing was  duly  signed."  By  sect.  4,  59  Geo.  3, 
C.  xxxix,  the  vestrymen  may  meet  to  execute  the 
act,  and  may  adjourn  themselves  to  meet  at  such 
future  time  and  place  as  they  may  appoint.  By 
sect.  69,  seven  vestrymen  at  least  must  be  present 
at  a  meeting  for  the  purpose  of  making  rates  ;  and 
notice  of  such  meeting,  and  "of  the  purpose 
thereof,"  must  be  given.  On  the  12th  August  a 
vestry  meeting  was  held  in  the  manner  directed 
by  stat.  59  Geo.  3,  c.  xxxix,  and  for  the  purpose 
mentioned  in  the  avowry;  and  the  vestry  having 
proceeded  to  the  order  of  the  day  (pursuant  to  the 
minutes  of  the  last  vestry,  and  to  letters  of  sum- 
mons issued  for  the  purpose),  it  was  resolved, 
"  that  a  general  rate  of  Is.  in  the  pound  be  made 
and  laid  on  the  inhabitants  and  occupiers  of  houses 
&c.  for  and  towards  the  relief  of  the  poor  &c.,  and 
the  said  rate  is  hereby  made  and  laid  accordingly." 
After  two  intermediate  meetings,  a  meeting  of  the 
vestry  was  held  on  the  14th  September,  pursuant 
to  adjournment,  and  proceeded  to  the  order  of  the 
day,  (pursuant  to  letters  of  summons  issued  for 
the  purpose),  to  settle  and  sign  the  new  rate  books  : 
— Held,  first,  that  the  allegation  in  the  avowry 
that  a  rate  was  made  at  the  meeting  on  the  12th 
August  was  not  proved.  Scadding  v.  Lorant,  11 
Jur.  885;  16  Law  J.,  M.  C.,  163— Q.  B. 

Held,  secondly,  that  a  valid  rate  was  not  made 
at  the  meeting  on  the  14th  September;  inasmuch 
as  the  meeting  on  the  12th  August  was  not  ad- 
journed to  the  14th  September,  and  it  did  not  ap- 
pear that  the  meeting  on  the  14th  September  was 
held  "  for  the  purpose  of  making  a  rate."  Ib. 

The  East  London  Waterworks  Company  were 
rateable  as  occupiers  of  land,  by  mains,  pipes, 
and  other  works,  for  the  supply  of  water  in  twenty- 
one  parishes.  On  appeal  by  the  company  against 
a  rate,  the  sessions  confirmed  the  rate,  subject  to 
a  case.  It  was  afterwards  referred  to  a  barrister, 
who  stated  a  case  for  the  opinion  of  the  Court, 
which  found  the  amount  of  the  rateable  value,  be- 
ing the  residue  of  the  gross  receipts,  after  making 
all  the  deductions  to  which  the  company  were 
entitled,  and  proceeded  to  suggest  different  me- 
thods of  apportioning  it.  In  apportioning  the 
amount  of  the  rateable  value  to  the  different  pa- 
rishes the  whole  apparatus  was  divided  into  two 
portions,  namely,  the  service  pipes,  which  were 
directly  productive  of  rateable  value,  and  the  rest 
of  the  works,  bringing  the  water  to  the  service 
pipes,  which  indirectly  conduced  to  such  produc- 
tion. The  second  portion  was  rated  in  the  ordi- 
nary way,  and  the  amount  of  rate  so  ascertained 
was  deducted  from  the  sum  of  the  rateable  value, 
and  distributed  to  the  parishes  in  which  the  parts 


of  this  portion  was  situate.  The  residue  of  the 
rateable  value  was  apportioned  among  the  parishes 
in  which  the  direct  productive  portion  of  the  works 
was  situate,  in  the  ratio  either  of  the  net  profits, 
or  of  the  gross  receipts,  or  of  the  quantity  of  mains 
and  pipes,  and  of  the  land  occupied  by  them  in 
each  district;  each  ratio  gave  the  same  result: — 
Held,  first,  that  the  division  of  the  whole  rateable 
value  was  rightly  made,  not  according  to  the 
amount  of  fixed  capital  expended  in  each  district, 
but  according  to  an  estimate  of  the  rent  it  should 
yield.  Reg.  v.  Mile  End  Old  Town  (Churchwar- 
dens and  Overseers'),  11  Jur.  988;  16  Law  J.,  M. 
C.,  184— Q.  B. 

Held,  secondly,  that  the  second  portion  of  the 
rateable  value  was  properly  deducted  and  distri- 
buted. Ib. 

Held,  thirdly,  that  generally  the  residue  of  the 
rateable  value  would  be  apportioned  in  the  ratio  of 
the  net  profits  in  the  several  parishes  ;  but  in  this 
case  the  total  expense  having  been  taken  to  be 
common  to  the  whole  apparatus,  and  having  been 
deducted  from  the  total  of  the  receipts  in  the  pro- 
gress of  ascertaining  the  rateable  value,  the  ratio 
of  the  gross  receipts  should  be  adopted,  as  being 
an  index  of  the  net  profits.  Ib. 

Held,  also,  that  the  appellants  ought  to  begin 
the  argument.  Ib. 

A  canal  act  provided  that  the  company  should 
be  rated  to  all  parliamentary  and  parochial  taxes 
and  assessments,  for  their  lands,  &c.  in  the  same 
proportion  as  other  lands,  &c.  lying  near  the 
same  are  or  shall  be  rated,  and  as  the  same 
lands,  &c.  would  be  rateable  in  case  the  same 
were  the  property  of  individuals  in  their  natural 
capacity.  By  a  local  and  personal  act,  for  making 
a  fair  and  equal  rate  for  the  county  in  which  the 
canal  was  situate,  it  was  provided,  that  the  as- 
sessment should  be  made  rateably  according  to  the 
annual  rent  or  value  of  all  estates  within  every 
parish.  By  an  act  for  the  more  easy  assessing, 
collecting,  and  levying  county  rates,  it  is  enacted, 
sect.  1 ,  that  the  sessions  may  order  a  fair  and  equal 
county  rate  to  be  made,  and  for  that  purpose  to 
assess  every  parish,  according  to  a  certain  rate  of 
the  full  and  fair  annual  value  of  the  messuages, 
lands,  tenements,  and  hereditaments,  rateable  to 
the  relief  of  the  poor  therein,  any  law  or  statute  to 
the  contrary  thereof  notwithstanding  : — Held,  that 
the  county  rate  was  a  parochial  tax  within  the 
meaning  of  the  first  act,  and  that  that  act  was  not 
repealed  by  either  of  the  later  acts,  and,  there- 
fore, that  the  property  of  the  canal  company  was 
not  liable  to  be  rated  at  the  increased  value  caused 
by  their  occupation  of  it.  Reg.  v.  Aylesbury,  4 
Railw.  Cas.  315— Q.  B. 

By  stat.  14  Geo.  3,  c.  56,  s.  15,  the  Hull  Dock 
Company  were  empowered  and  required,  within 
seven  years  from  December  31st,  1774,  to  make  a 
basin  or  dock  at  Kingston-upon-Hull,  with  reser- 
voirs, sluices,  bridges,  roads,  &c.;  by  sect.  18, 
certain  lands  of  the  Crown  were  granted  to  them 
for  that  purpose,  and  sect.  42  enacted,  that  in  con- 
sideration of  the  expense  the  company  would  be 
at  in  making  and  keeping  in  repair  such  dock,  &c., 
there  should  be  payable  from  and  after  December 
31st,  1774,  for  every  ship,  &c.,  "  coming  into  or 
going  out  of  the  said  harbour,  basin,  or  docks, 
within  the  port  of  Kingston-upon-Hull,"  or  un- 
lading or  putting  on  shore,  or  lading  or  taking  on 
board  any  of  their  cargo  or  any  goods  within  the 
said  port,  certain  duties  of  tonnage  (according  to 
the  full 'of  the  reach  and  burthen)  to  be  paid  at  the 
time  of  the  ship's  entry  inwards  or  clearance  out- 
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wards  ;  or  in  case  any  ship  should  not  enter  as 
aforesaid,  then  at  any  time  before  such  ship  should 
proceed  from  the  said  port,  at  the  custom-house 
in  the  said  port.  The  company,  according  to  the 
statute,  made  a  dock  in  the  parish  of  T.,  commu- 
nicating with  the  harbour  or  river  Hull  and  the 
river  Humber.  The  dock  is  in  their  own  land, 
granted  as  above.  They  have  no  right  of  property 
in  the  harbour,  and  occupy  nothing  on  the  shores 
of  the  Humber,  except  the  entrance  basin  of  the 
dock.  The  port  of  Hull  (in  the  popular  sense 
adopted  in  this  case)  includes  the  Humber  to  the 
midstream,  and  all  ships  using  the  dock  pass 
through  this  portion  of  the  Humber.  Some  dis- 
charge and  load  their  cargoes  in  the  Humber  or 
the  harbour,  without  using  the  dock  or  entering 
upon  any  property  of  the  company,  but  these,  as 
well  as  the  ships  entering  the  dock,  pay  the  ton- 
nage duties: — Held,  on  appeal  against  a  poor-rate 
for  the  parish  of  T. — 1st,  even  assuming  that  the 
word  "harbour"  in  sect.  42  was  synonymous  with 
"port, "so  that  the  duties  attached  on  all  ships 
entering  the  port,  whether  they  came  into  the  dock 
or  not,  still  that  the  company  were  rateable  for 
duties  on  ships  which  actually  did  enter  the  dock, 
those  duties  being  profits  of  the  company's  land 
accruing  there.  Reg.  v.  Hull  Dock  Company,  7 
Q.  B.  2. 

But  held,  2dly,  that  they  were  not  rateable  in 
T.  for  the  dock  in  respect  of  duties  which  were 
paid  by  ships  not  entering  or  using  it.  Ib. 

Rating  Literary  or  Scientific  Institutions.]  — 
Stat.  6  &  7  Viet.  c.  36,  s.  1,  exempts  from  pa- 
rochial and  other  rates  all  lands,  houses,  &c.  be- 
longing to  any  society  instituted  for  purposes  of 
science,  literature,  or  the  fine  arts,  exclusively, 
either  as  tenant  or  owner,  and  occupied  by  it  for 
the  transaction  of  its  business,  provided  that  such 
society  shall  be  supported  wholly  or  in  part  by 
annual  voluntary  contributions,  and  shall  not, 
and  by  its  laws  may  not,  make  any  dividend,  &c. 
in  money  unto  or  between  any  of  its  members:  — 
Held,  that,  to  come  within  this  exemption,  a  so- 
ciety must  have  an  express  law  prohibiting  any  such 
dividend,  &c.  Reg.  v.  Jones,  8  Q.  B.  719. 

Semble,  that  a  society  instituted  for  the  diffusion 
of  religious  principles  and  sentiments,  though  by 
literary  means,  (such  as  the  Religious  Tract  So- 
ciety), is  not  within  the  exemption.  Ib. 

The  certificate  of  a  barrister  under  stat.  6  &  7 
Viet.  c.  86,  that  a  society  is  entitled  to  the  benefit 
of  that  act,  which  exempts  scientific  and  literary 
societies  from  rates,  although  a  condition  prece- 
dent to  the  claim  of  exemption,  is  not  conclusive 
proof  of  a  right  thereto.  Reg.  v.  Phillips,  3  New 
Sess.  Cas.  134 ;  8  Q.  B.  745 ;  12  Jur.  431;  17  L.  J., 
M.  C.,83. 

A  society,  called  The  Birmingham  News  Room, 
had  a  news  room,  where  many  of  the  periodical 
publications  and  usual  newspapers  of  the  day  were 
taken  in  ;  and  the  Parlimentary  Votes,  the  Course 
of  Exchange,  Mark-lane  Express,  and  shipping 
lists,  also  share-lists  and  advertisements  of  sales, 
were  supplied  for  the  perusal  and  information  of 
the  subscribers.  A  library  was  attached  to  it,  in 
which  were  300  volumes,  comprising  statistical 
and  topographical  works,  the  Mirror  of  Parliament, 
and  the  Statutes  at  Large.  The  commercial  and 
general  directories  and  other  documents  were  pre- 
served and  filed  for  the  use  of  commercial  sub- 
scribers : — Held,  that  the  society  was  not  "  insti- 
tuted for  purposes  of  science,  literature,  or  the 
fine  arts  excinsively,"  within  the  meaning  of  stat. 
6  &  7  Viet.  c.  36,  s.  1.  Ib. 
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By  the  rules  of  a  society,  it  was  provided  that 
this  institution  should  be  designated  '-The  h,-titu- 
tion  for  promoting  Education  of  the  Labouring  and 
Manufacturing  Classes  of  Society  of  every  Reli- 
gions Persuasion  ;"  and  for  the  purpose  of  making 
manifest  the  extent  of  its  object,  the  title  of  the 
society  should  be  "The  British  and  Foreign 
School  Society ;"  that  a  school  should  be  main- 
tained to  educate  children  for  the  purpose  of  sup- 
porting and  training  up  teachers  ;  and  it  was  stated 
that  the  grand  object  of  the  institution  was  to  pro- 
mote education  in  general.  In  the  normal  school 
for  training  teachers,  lectures  were  to  be  given  on 
specified  branches  of  literature,  science,  and  the 
fine  arts,  also  lectures  on  the  art  of  teaching,  and 
Bible  lessons.  Instruction  was  also  given  in 
needlework.  There  were  model  schools,  for  boys 
and  girls,  for  the  purpose  of  elucidating  the  art  of 
teaching;  and  it  was  stated,  that  the  number  of 
children  in  them  is  large,  in  order  to  afford  a  suf- 
ficient scope  and  opportunity  for  the  pupil-teach- 
ers to  instruct  and  put  in  practice  the  science  of 
teaching,  the  object  of  the  institution  being  to 
train  up  teachers,  who  may  promote  education, 
according  to  the  particular  system  of  this  institu- 
tion, in  the  United  Kingdom  and  in  the  colonies  : 
— Held,  that  the  society  was  not  instituted  for  the 
purposes  of  science,  literature,  or  the  fine  arts  ex- 
clusively, within  the  meaning  of  stat  6  &  7  Viet, 
c.  36,  s.  1,  and,  therefore,  that  the  lands,  &c.  be- 
longing to  it  were  not  exempted  by  that  statute 
from  rates.  Reg.  v.  Pocock,  S  Q.  B.  729. 

The  society  obtained  the  barrister's  certificate 
under  the  act,  which  was  filed,  after  which  an  as- 
sessment of  rates  was  made  under  a  local  act ; 
afterwards  notice  of  the  filing  was  given  to  the 
collector  of  rates,  and  to  the  trustees  under  that 
act ;  after  which  another  assessment  was  made  : — 
Held,  that  an  appeal,  made  within  four  calendar 
months  next  after  the  assessment  first  mentioned, 
was  in  time  within  stat.  6  &  7  Viet.  c.  36,  s.  6,  as 
being  made  within  four  calendar  months  next  after 
the  first  assessment  after  such  exemption  shall  have 
been  claimed  by  such  society.  Ib. 

A  society  is  not  entitled  to  exemption  from  rates, 
under  stat.  6  &  7  Viet.  c.  36,  unless  it  has  an  ex- 
press law  prohibiting  the  making  of  "any  divi- 
dend, gift,  division,  or  bonus  in  money  unto  or 
between  any  of  its  members."  Reg.  v.  Jones, 
2  New  Sess.  Cas.,  382;  15  Law  J.,  N.  S.,  M.  C., 
129;  10  Jur.  613— Q.  B. 

Semble,  the  Religious  Tract  Society,  which  was 
instituted  for  the  circulation  of  small  religious 
books  and  treatises,  is  not  "a  society  instituted 
for  purposes  of  science  or  literature  exclusively,'' 
within  sect.  1  of  6  &  7  Viet.  c.  36.  Ib. 

By  sect.  1  of  6  &  7  Viet.  c.  36,  any  society 
established  for  purposes  of  science,  literature,  or 
the  fine  arts  exclusively,  is  exempt  from  loc.il 
rates,  provided  (among  other  things)  it  shall  obtain 
the  certificate  of  the  barrister  at  law  appointed  to 
certify  the  rules  of  friendly  societies.  By  sect.  6, 
an  appeal  is  given  against  the  certiiicaie  of  Mich 
barrister  "  within  four  calendar  mouths  next  alter 
the  first  assessment  of  sueh  rale  made  after  such 
certificate  shall  have  been  filed,  or  within  lour 
calendar  months  next  after  the  first  assessment  ot 
such  rate  made  after  such  exemption  shall  h.i\«- 
been  claimed  by  su.-h  society.'1  The  r.nii-li  and 
Foreign  School  Society  \vas  instituted  tor  the  pur- 
pose of  promoting  the  education  of  the  lal.on 

and  manufacturing  classes,  and   '  ti  u-her 

It  received  a  certificate  of  exemption   d.itcd  -id 
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August,  1844,  which  was  registered  by  the  cler, 
of  the  peace  on  the  9th  September.  The  first  as 
sessment  next  after  the  filing  of  the  certificate 
was  made  on  the  1st  October.  Notice  of  the  cer 
tificate  was  given  to  the  collector  of  the  rates  in 
November,  but  there  was  no  proof  that  the  partie 
making  the  rate  were  cognizant  thereof  until  no 
tice  was  given  to  them  on  the  6th  February,  1S45 
The  notice  of  appeal  was  served  on  the  7th  June 
1845,  and  the  appeal  was  entered  and  tried  at  th( 
July  sessions. — Held,  first,  that  the  society  wa 
not  entitled  to  exemption  under  the  act.  Reg.  v 
Pocock,  15  Law  J.,  N.  S.,  M.  C.,  132  ;  10  Jur.  662 
— Q.  B. 

Held,  secondly,  that,  under  sect.  6,  parties 
were  entitled  to  appeal  within  four  months  after 
the  society  claimed  the  benefit  of  the  exemption 
by  the  certificate,  and  that  the  appeal  was,  there- 
fore, within  time.  Ib. 

Rating  Railway  Companies.]  —  A  railway  com- 
pany were  empowered  to  purchase  lands  and  con- 
struct a  railway  thereon,  and   to  take  certain  ton- 
nage and  fares  for  goods  and  passengers,  and  to 
provide  locomotive  engines,  &c.,  and  receive  such 
sums  for  the  use  thereof,  as  the  company  should 
fix  ;  and  when  the  company  themselves  acted  as 
carriers   for  their  own   profit,  (which   they   were 
empowered  to   do),   they  were  to   keep  separate 
accounts  of  the  tolls  which  they  did  receive,  and 
of  the  tolls  which  they  would  have  received  for 
the    passengers,    &c.,    if  they   had    been    carried 
by    other    persons.      All    persons    had    liberty   to 
use  the  railway,  with  carriages,  subject  to  regu- 
lations by  the  company,  and  on  payment  of  toll  to 
them.     The  railway  was  used  partly  by  the  com- 
pany, as  carriers  of  goods  and  passengers  for  their 
own  profit,  and  partly  by  other  companies,  who 
paid  tolls  to  them  for  the  use  of  it ;  some  providing 
for  themselves  locomotive  power,  carriages,  sta- 
tions, and  watering  places,  &c.;  and  others  finding 
carriages   only,  and  hiring  power,  &c.,  from  the 
company.     In  a   rate  made   for  the  relief  of  the 
poor  of  a  parish  through  which  the  railway  passes, 
but  in  which  there  are  no  stations  or  buildings, — 
Held,  that  the  company  were   rateable  for  their 
railway,  at  an  amount  equal  to  the  rent  which  a 
lessee  would  pay,  making  the  same  uses  of  the 
railway  as  the  company,  (that  is,  that  they  were 
rateable   after   due  deductions,   according  to  the 
Parochial  Assessment  Act,  on  the  sums  which  they 
received  as  fares  and  tonnage  for  passengers  and 
goods,    which    they    carried,   as    well   as  on    the 
amount  of  tolls  which  they  received   from  other 
carriers  on  their  railway);  and  that  an  estimate  of 
the  company's  liability,  founded    on  the   amount 
chargeable  in  respect  of  tolls  only,  was  erroneous. 
Reg.  v.  Grand  Junction  Railway  Company,  4  Railw. 
Cas.  1. 

The  parish  officers  adopted,  and  the  Sessions 
approved,  the  following  mode  of  calculating  the 
net  annual  value  of  the  company's  rateable  pro- 
perty in  their  parish.  They  ascertained  the  gross 
receipts  of  the  company  for  one  year,  440,366Z., 
and  made  therefrom  the  following  deductions: — 
First,  51.  per  cent,  for  interest  on  255,OOOZ.  the 
capital  employed  in  engines,  carriages,  and  other 
movable  stock,  in  their  business  as  carriers.  Se- 
condly, 201.  per  cent,  on  the  same  capital  for 
tenants'  profits,  and  profits  of  trade.  Thirdly, 
121.  10s.  per  cent,  on  the  same,  for  the  deprecia- 
tion of  such  stock,  beyond  usual  repairs  and  ex- 
penses. Fourthly,  19~8,962/.,  for  the  annual  cost 
of  conducting  the  business.  Fifthly,  9150/.  for 
the  land  occupied  by  stations  and  other  buildings, 


separately  rated  in  the  parishes  in  which  they  are 
situate.  Sixthly,  30Z.  per  mile  for  the  reproduction 
of  rails,  chairs,  sleepers,  &c.:  —  Held,  that  these 
deductions,  (the  reasonableness  in  amount  of  which 
is  a  question  for  the  Sessions),  included  all  that 
was  properly  referable  to  the  trade,  as  distinguish- 
ed from  the  increased  value  given  by  it  to  the 
landlord,  and  that  the  balance  (135,589?.)  was 
properly  taken,  as  fairly  representing  the  rent 
which  a  yearly  tenant  would  give  for  ("tie  occupa- 
tion of  the  railway.  Ib. 

And  that  no  deduction  was  to  be  made  for  good- 
will.   Ib. 

A  company,  established    under    certain    acts, 
formed  a  line  of  railway,  of  which  they  were  own- 
ers.   They  were  also  lessees  of  two  branch  lines, 
but  were  not  liable   to  repair  them ;  by  each  of 
these  branch  lines  the  company  incurred  an  annual 
loss,  but  these  lines  caused  an  increase  of  traffic 
on  the  main  line.     The  company  have  been  in  the 
exclusive  occupation  of  these  three  lines  as  car- 
riers.    In  order  to  ascertain  the  sum  at  which  the 
company  were  to  be  rated,  i.  e.  the  rent  which  a 
tenant  might  be  found  to  give  from  year  to  year, 
the  parish  officers  ascertained  the  gross  receipts  of 
one  mile  in  the  parish  of  T.,  where  there  was  no 
station,  and  deducted  therefrom  the   expenses  of 
the  three  lines,  under  the  following  heads;  viz.  1. 
Maintenance  of  way;  2,  locomotive  account;  3, 
carrying  account;  4,  charges  for  salaries  of  super- 
intendents and  clerks,  advertising,  stationery,  &c.; 
5,  repairs  and  alterations  of  stations;  6,  compen- 
sation for  fire,  and  other  accidents  ;  7,  government 
duty  on  passengers  ;  8,  rates  and  taxes  of  all  kinds 
actually  paid,  (other  than   the    property  tax);,  9, 
direction  and  office  expenses  ;  and  also  a  sum  for 
the  annual  depreciation  of  the  plant  necessary  for 
working  the  railway.      Further  allowances  were 
made  of  a  per  centage  as  interest  on  the  first  cost 
of  the  plant,  and  as  tenants'  profits,  including  pro- 
fits of  trade.     The  balance  was  taken  to  represent 
the  rateable  value  of  one  mile  in  the  parish  of  T., 
and  was  found  so  to  do  by  the  Sessions.     The  sta- 
tions and  buildings  on   the  three   lines  are  rated 
separately    from    the    railway.      The    appellants 
laimed  the  following  additional  deductions: — (]), 
the  rateable  value  of  the  stations  and   buildings 
appurtenant  to  the  three  lines,  and  necessary  for 
their  profitable  enjoyment;    (2),  the  depreciation 
and  wear  and  tear  of  the  rails  and  sleepers  on  the 
main  line,  hitherto  defrayed  out  of  the  capital  ; 
3),  a  per  centage  on  the  sum  expended  in  forming 
the  company,  obtaining  the  act,  and  raising  the 
capital;  (4),  the  income  tax  paid  by  the  company 
under  the  5  &  6  Viet.  c.  35 ;    (5),  additional  paro- 
chial assessments  which  may  become  payable;  (6), 
he  annual  total  loss  on  the  two  branch  lines  : — 
ield,  that  a  further  deduction  in  this  case  ought  to 
>e  made  for  the  stations  and  buildings,  but  not  on 
account  of  any  of  the  other  claims  made  by  the 
appellants.    Reg.  v.  Great  Western  Railway  Com- 
pany, 2  New  Sess.  Cas.  205  ;   6  Q.  B.  179 ;  15  Law 
.,  N.  S.,  M.  C.,  SO  ;   10  Jur.  134— Q.  B. 

Qucere,  whether  a  deduction  ought  not  also  to 
e  made  in  respect  of  all  or  a  part  of  the  income 
ax,  if  paid  by  the  tenant.  Ib. 

It  was  also  referred    to  this   Court  to   find   the 

roper  mode  of  ascertaining  the  tenant's  profits,  in 

rder  to  their  deduction  from  the  rateable  value  : 

— Held,  that  this  was  a  question  for  the  Sessions, 

s  it  involved  no  principle  of  law.    Ib. 

The  Sessions  having  found,  that,  at  the  time  the 
ate  was  made,  the  movable  stock  of  the  company 
lad  decreased  in  value,  but  that  the  respondents 
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had  calculated  their  allowance  to  the  company  fo 
tenants,  profits  upon  its  first  cost, — Held,  that  th 
per  centage   ought  properly  to  be  allowed  on  the 
decreased  value.    Ib. 

Rating  Railways  and  other  Public  Companies. 
— The  works  of  a  water  company  extended  int 
several  parishes,  and  consisted  of  two  portions 
one  of  which,  being  the  several  pipes  which  de 
livered  the  water  to  the  consumer,  was  directly 
productive  of  profit;  and  the  other,  consisting  o 
reservoirs,  buildings,  &c.,  indirectly  conduced  to 
such  production  in  some  parishes.  The  company 
had  no  works,  but  service  pipes.  The  rateable 
value,  for  the  purposes  of  poor  rates,  of  the  entire 
works  was  30,SOO/.;  the  rateable  value  of  the  re- 
servoirs, buildings,  &c.,  valued  as  land  and  build- 
ings deriving  additional  value  for  their  capacity  o 
being  applied  to  the  objects  of  a  water  company, 
6,5007.: — Held,  that  the  rateable  value  ought  to 
be  apportioned  among  the  several  parishes  in  the 
following  manner: — The  rateable  value  of  the  re- 
servoirs, buildings,  &c.,  valued  as  above,  to  be 
first  deducted  from  the  total  rateable  value,  anc 
distributed  among  the  parishes  in  which  this  por- 
tion of  the  works  was  situate,  according  to  the 
extent  of  such  works  in  each  parish ;  and  the 
residue  of  the  rateable  value  to  be  apportioned 
among  the  parishes  containing  the  service  pipes, 
in  the  ratio  of  the  net  profits  produced  in  each  01 
those  parishes.  Reg.  v.  Mile-end  Old  Town,  (Over- 
seers, 4-c.),  10  Q.  B.  20S  ;  3  New  Sess.  Cas.  13. 

On  appeal  against  a  poor  rate  by  the  occupier  ol 
a  brick-field  a  case  was  stated,  showing  that  the 
appellant  held  the  land  (ten  acres)  for  the  purpose 
of  getting  from  it  clay,  to  make  bricks,  under  a 
lease  for  seven  or  fourteen  years,  or  till  the  earth 
should  be  all  dug  out;  that  he  paid  21.  per  acre, 
without  reference  made  to  the  use  of  the  land, 
and  the  royalty  of  Is.  6d.  for  every  1,000  bricks 
moulded  in  any  one  year;  that  the  value  of  land 
in  the  parish  let  for  agricultural  purposes  was  21. 
6s.  a  year;  that  the  appellant  had  on  the  field 
four  brick-making  stools,  each  stool  capable  of 
producing  750,000  bricks  ;  that  the  field  originally 
contained  sufficient  clay  for  31,000,000  of  bricks; 
that  in  the  year  before  the  rate  was  laid,  the  ap- 
pellant had  nearly  3,000,000,  and  that  there  re- 
mained clay  enough  for  12,000,000.  The  sessions 
also  found  that  the  rent  which  a  tenant  would 
have  been  willing  to  pay,  on  taking  a  lease  of  the 
premises,  with  liberty  to  consume  the  brick  earth, 
and  without  being  liable  to  royalty,  was  101.  per 
acre  ;  and  they  confirmed  the  rate  by  which  the 
appellant  was  assessed  at  21.  6s.  per  acre,  and  for 
royalty,  Is.  6d.  per  1000,  on  as  many  bricks  as 
the  "  stools "  were  capable  of  producing  in  a 
year: — Held,  that  the  rent,  estimated  according 
to  stat.  6  &  7  Will.  4,  c.  96,  s.  1,  was  the  proper 
criterion  of  the  rate  on  this  property.  Reg.  v. 
Westbrook,  10  Q.  B.  178. 

And  assuming  the  above  facts  to  have  appeared 
without  any  specific  finding  as  to  the  rent  which  a 
tenant  would  be  willing  to  pay: — Held,  that  the 
royalty,  together  with  a  fixed  annual  charge,  was 
properly  considered  as  the  rent ;  that  the  pay- 
ment in  respect  of  the  brick  earth  was  not  the  less 
a  rent  because  the  subject-matter  of  the  renting 
was  in  a  course  of  being  wholly  consumed  ;  that, 
in  absence  of  proof  to  the  contrary,  the  sessions 
were  right  in  assuming  the  number  of  bricks, 
which  the  stools  could  make,  to  have  been  ac- 
tually made  within  the  year  of  rating ;  that  the 
rate  was  properly  assessed  on  the  number  sup- 
posed to  remain  in  the  particular  year;  aud  that 
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es    and   other  matertfa    wed    „,   nuking  the 

iks     U   being   presumable    that   th,  ,e    uero   all 
lowed  for  in  fixing  the  royalty.     II,. 

But  held,  further,  that  the  sessions  l,;nnr.-  found 
specifically  the  sum  which  a  tenant  in  thm  oi.ii.ior, 
would  give  on  taking  a  lease,  with  l.bertv  to  con- 
sume the  earth,  and  without  a  rovaltv  namelv  Id/ 
a  year  per  acre,  that  sum  (from  which  tenant^ 
rates  and  taxes  were  to  be  deducted)  must  bo  con- 


fiw  ar  - 

6  &  7  \\ill.4,  c.  96,  B.  l,  and  no  inference  from 

other  facts  was  admissible;  and  the  Court  of 
Queen's  Bench  ordered  the  rate  to  be  amended  ac- 
cordingly. Ib. 

In  another  case  not  materially  differing,  but  in 
which  the  sessions  neither  expressly  stated  the  rent 
which,  in  their  opinion,  a  tenant  might  reasonably 
be  expected  to  pay,  nor  gave  data  for  estimating  it, 
except  by  stating  the  number  of  stools  at  work,  and 
the  amount  of  royalty  actually  paid  (under  an 
agreement  still  subsisting)  in  the  five  years  imme- 
diately before  that  for  which  the  rate  was  made; 
and  the  question  propounded  was,  What  is  the  net 
annual  value  of  the  land?— Held,  that  the  fixed 
sum  paid  for  occupation  and  the  royalty  constituted 
the  rent;  but  that  this  Court  could  not  determine 
the  amount  which,  at  the  time  of  making  the  rate, 
a  tenant  about  to  take  a  lease  might  reasonably  be 
expected  to  pay;  nor,  in  the  absence  of  materials 
for  such  estimate,  could  the  assessment  be  grounded 
on  the  ordinary  amount  of  rent  paid  for  land  in  the 
parish  used  for  agricultural  purposes,  or  the 
amount  paid  for  the  best  garden  ground  in  the 
parish.  Reg.  v.  Everist,  10  Q.  B.  178. 

The  Court  sent  the  rate  back  to  the  sessions  to 
be  amended,  according  to  the  principles  laid  down 
in  the  preceding  case.  Ib. 

Rating  Rent-charges.] — By  a  private  inclosure 
act  it  was  enacted,  that  an  annual  rent  of  901. 
should  be  vested  in  the  rector,  charged  upon  all 
the  land  to  be  inclosed,  and  should  be  paid  "  free 
and  clear  of  and  from  all  deductions,  defalcations, 
or  abatements  for  or  in  respect  of  reprizes  or  out- 
goings whatsoever,"  other  than  such  proportion  of 
the  land-tax  as  the  annual  rent  of  90/.  should  be  to 
the  yearly  value  of  the  lands  charged  with  it.  It 
was  also  enacted,  that  the  annual  rent  of  90/. 
should  be  in  lieu  and  satisfaction  of  and  compen- 
sation for  all  tithes  arising  within  the  fields  to  be 
inclosed,  and  all  other  tithes  and  payments  to  the 
rector,  excepting  in  respect  of  two  orchards,  and 
all  the  houses  to  which  no  lands  in  the  common 
fields  belonged  : — Held,  that  the  rector  was  not 
rateable  to  the  poor-rate  in  respect  of  the  annual 
rent-charge  of  907.  Reg.  \.  Shaw,  3  New  Sess. 
^as.  170;  12  Jur.  651;  17  L.  J.,  M.  C.,  137— Q.  B. 

Appealing  against.] — In  order  to  entitle  a  per- 
on  to  be  heard  before  justices  at  special  sessions, 
under   the  6&7  Will.  4,  c.  96,   s.  6,  (Parochial 
Assessment  Act),  against  a  rate  made  lor  the  i . 
of  the  poor,  it  is  only  necessary  to  prove  service  of 
lotice  of  objection  on    one  of  the   OYeweert  <>r 
ither  persons  by  whom  such  rate  was  made.    /, 
.  Devon  (Justices),  3  New  Sees.  (.'as.  !»ti — (,).  H. 

Enforcing.] — A  warrant  «>f  distress  f..r  poor 
ates  need  not  in  terms  state  that  the  refusal  to  pay 
he  rate  was  proved  upon  oath;  it  is  enough  to 
tate  that  it  was  duly  proved.  Ormtral  \.  Chiiil- 
wick,  16  M.  &  \V.  3(17. 

The  misrccital,  in  a  warrant  of  distress  lor  poor 
ates,  of  the  date  of  the  rate,  is  nut  matt  rial.  Ib. 
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Semble,  in  a  special  plea  by  a  justice  to  an  action 
of  trespass  under  43  Eliz.  c.  2,  s.  4,  (an  act  for  the 
relief  of  the  poor),  it  would  be  enough  to  state  a 
poor  rate  duly  published  ;  that  the  plaintiff  was  an 
occupier  and  rated,  and  that  there  was  a  complaint 
on  oath  by  the  overseer  that  the  plaintiff  did  not 
pay  on  demand,  and  that  that  fact  was  proved  to 
the  satisfaction  of  the  justice,  although  there  had 
not  been,  in  fact,  any  such  demand  on  and  refusal 
by  the  plaintiff,  as  was  sworn  to  before  the  justice. 
Reg.  v.  Bidwell,  1  Den.  C.  C.  R.  222 ;  2  C  &  K.  564  ; 
17  L.  J.,  M.  C.,  99— Parke. 

Rates,  demanding  Copy  of.] — The  penalty  im- 
posed by  stat.  17  Geo.  2,  c.  3,  s.  3,  upon  an  over- 
seer not  giving  a  copy  of  a  poor-rate  on  demand, 
is  claimable  in  the  case  of  a  poor-rate  made  under 
the  regulations  of  stat.  6  &  7  Will.  4,  c.  96,  (the 
Parochial  Assessment  Act),  the  latter  statute  not 
repealing  the  former.  Tenant  v.  Cranston,  S  Q. 
B.  707. 

Publication.] — It  is  not  necessary  to  publish  a 
poor-rate  on  all  the  doors  of  any  church  or  chapel, 
nor  on  the  door  of  a  church  or  chapel  in  which 
divine  service  has  ceased  to  be  performed,  nor  on 
the  door  of  any  building,  not  being  a  church  or 
chapel,  in  which  divine  service  is  performed. 
Ormerod  v.  Chadwick,  16  M.  &  W.  367. 

It  is  a  sufficient  publication  if  a  copy  of  it  be 
affixed,  before  divine  service  on  the  Sunday  next 
after  its  allowance,  on  the  principal  or  most  usual 
door  of  all  the  churches  or  chapels  of  the  Estab- 
lished Church  within  the  parish  in  which  divine 
service  is  performed.  Ib. 

A  rate  is  not  a  complete  and  valid  rate,  until 
allowance  and  publication.  Bushell,  App.,  Luck- 
ett,  Resp.,  2  C.  B.  111. 

Inspection  and  Copies  of  Rates.]  —  The  stat.  6  & 
7  Will.  4,  c.  96,  which,  by  sect.  2,  prescribes  the 
form  in  which  the  poor-rate  is  to  be  made,  and,  by 
sect.  5,  empowers  persons  rated  to  take  copies 
thereof,  and  imposes  a  penalty  of  51.  for  refusal, 
does  not  repeal  so  much  of  stat.  17  Geo.  2,  c.  3,  as 
requires  the  overseers  to  give  copies  of  the  rate  to 
any  inhabitant  forthwith  upon  demand,  and  sub- 
jects them  to  a  penalty  of  20/.  for  refusal.  Ten- 
nant  v.  Craston  or  Creston,  2  New  Sess.  Cas.  425 ; 
15  Law  J.,  N.  S.,  M.  C.,  105  ;  10  Jur.  660— Q.  B. 

In  an  action  of  debt  upon  stat.  17  Geo.  2,  c.  3, 
for  not  giving  "  upon  demand  forthwith,"  a  copy 
of  the  rate,  it  is  a  question  for  the  jury,  whether  a 
copy  has  not  been  given  within  a  reasonable  time. 
Tennant  v.  Bell,  10  Jur.  946— Q.  B. 

Appeal  against  Poor-rates.] — By  an  act  (11  Geo. 
3,  c.  14)  "  for  better  regulating  the  poor  within  the 
city  of  Oxford,"  several  parishes  were  consolidated 
into  one,  for  the  maintenance  of  the  poor  under  a 
corporation  of  guardians.  By  sect.  25,  it  is  pro- 
vided, that  no  rate  for  the  maintenance  or  relief 
of  the  poor  shall  be  collected  in  the  said  united 
parishes  other  than  such  rates  as  are  directed  to 
be  raised  and  collected  by  the  said  guardians.  By 
sect.  30,  the  sums  necessary  for  the  relief  of  the 
poor  are  to  be  raised  by  a  regular  pound  rate, 
without  distinction,  throughout  all  the  parishes. 
It  also  declares  in  what  manner  the  rates  required 
are  to  be  levied.  By  this  section,  extensive  powers 
are  given  to  the  guardians  as  to  the  management 
and  control  of  the  poor  within  the  said  united 
parishes,  and  for  clothing  and  putting  them  out  to 
service.  By  sect.  37,  an  appeal  against  the  rates 
imposed  by  the  guardians  is  given  to  any  one 
aggrieved  thereby ;  and  the  Court  before  whom 
the  appeal  is  to  be  tried,  is  to  consist  of  three 


justices,  and  two  guardians  not  justices.  The 
decision  of  this  court  is  declared  to  be  final  : — 
Held,  that  the  object  of  the  act  was  to  take  the 
city  of  Oxford  out  of  the  general  provisions  of  the 
poor-laws  of  the  realm,  and  vest  it  in  the  govern- 
ment of  particular  officers  therein  appointed,  and 
that  no  appeal  to  the  quarter  sessions  would  lie 
against  a  rate  made  for  the  relief  of  the  poor  under 
the  provisions  of  the  act.  Reg.  v.  Haines,  2  New 
Sess.  Cas.  121. 

Admitted,  that  plaintiff  was  not  entitled  to  com- 
pensation for  attendance  as  a  witness  at  sessions, 
on  appeal  against  a  rate  made  upon  his  valuation, 
for  the  purpose  of  assessing  his  property  towards 
the  poor-rate.  Paine  v.  Strand  Union  (Guar- 
dians), 15  Law  J.,  N.  S.,  M.  C.,  89  ;  10  Jur.  308. 

Relief,  Ordering.] — An  order  of  justices  under 
stat.  4  &  5  Will.  4,  c.  76,  s.  27,  for  relieving  a  pau- 
per elsewhere  than  in  the  workhouse,  cannot  be 
made  without  summoning  the  parties  who  will  be 
burthened  by  such  order,  to  show  cause  why  it 
should  not  be  made.  Reg.  v.  Totness  Union,  1  Q. 
B.  690. 

Where  such  relief  is  to  be  given  in  a  parish, 
forming  part  of  a  union,  quaere,  whether  the  order 
should  be  addressed  to  the  overseers  or  to  the 
guardians.  Ib. 

Quaere  also,  whether  in  the  case  of  such  a  parish, 
the  order  sufficiently  shows  jurisdiction  under 
sect.  27,  if  the  justices  only  describe  themselves 
as  "  two  of  her  Majesty's  justices  of  the  peace 
acting  in  and  for  the  county  of  A.,  and  usually 
acting  at  B.,  within  the  jurisdiction  of  the  C.  poor- 
law  union,  (in  which  the  parish  lies),  in  the  said 
county.  Ib. 

Where  application  for  relief  is  made  by  a  pau- 
per to  the  relieving  officer  of  a  union,  and,  in  con- 
sequence, the  board  of  guardians  orders  relief  to 
be  given  on  account  of  one  of  the  parishes  within 
the  union,  which  is  accordingly  administered  by 
the  relieving  officer,  that  is  evidence  of  the  relief 
having  been  given  by  the  authority  of  that  parish. 
Reg.  v.  Crondall,  2  New  Sess.  Cas.  667;  11  Jur. 
922 ;  16  Law  J.,  M.  C.,  175. 

Settlement  on  Union  of  Parishes.] — A  pauper 
gained  a  settlement  in  parish  J.  Afterwards,  by 
act  of  Parliament,  J.  was  united,  for  all  but  eccle- 
siastical purposes,  with  parish  B.,  by  the  title  of  the 
United  Parishes  of  J.  and  B.: — Held,  that  the  pau- 
per was  settled  in  the  united  parishes.  Reg.  v.  St. 
Martin  (New  Sarum),  9  Q.  B.  241. 

Settlement  by  Relief.] — "While  in  the  parish  of 
N.  I  received  monthly  relief  from  H."  (parish) ; 
and  "I  was  relieved  in  the  workhouse  of  N.  by 
the  parish  of  H."  These  statements  in  the  exami- 
nation of  a  pauper  were  held  sufficient  evidence 
of  acknowledgment  by  parochial  relief  to  warrant 
an  order  of  removal  to  H.  Reg.  v.  Hartpury,  8  Q. 
B.  566. 

The  statement  of  the  relieving  officer  of  an 
union,  in  his  examination  before  removing  justices, 
that  he  relieved  the  pauper  with  money  on  account 
of  a  particular  parish  in  the  union,  is  no  evidence 
that  the  pauper  was  chargeable  to  that  parish.  Reg. 
v.Bradford,  8  Q.  B.  571. 

In  the  examinations  on  which  an  order  of  re- 
moval was  made,  the  pauper  stated  instances  of 
relief  to  her  husband  by  parish  C.,  and  also  that 
she  after  his  death  applied  to  and  was  relieved  by 
the  relieving  officer  of  H.  union  while  living  in 
parish  E.,  which  was  within  the  union.  The  re- 
lieving officer  of  W.  union  (in  which  the  parish  of 
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C.  was  comprised)  set  out  a  letter  received  from 
the  relieving  officer  of  H.  union,  containing  an 
account  of  relief  given  to  the  pauper,  and  applying 
for  repayment :  that  he  reported  the  application 
to  the  board  of  guardians  of  W.  union,  who  made 
an  order  for  payment  of  the  amount  (which  was 
produced,  properly  signed,  &c.) ;  that  he  for- 
warded the  amount  in  a  letter  to  the  relieving 
officer  of  H.  union,  and  that  the  relief  so  given 
was  charged  in  his  weekly  relief  list  (produced)  to 
the  parish  of  C.  The  relieving  officer  of  H.  union 
stated  an  application  by  the  pauper  for  relief  while 
living  in  E.,  stating  that  C.  was  his  parish:  that, 
in  pursuance  of  an  order  by  the  guardians  of  H. 
union  to  give  him  relief,  and  to  charge  it  to  C. 
parish  in  the  W.  union,  he  relieved  the  pauper 
and  sent  an  account  to  the  relieving  officer  of  W. 
union,  who  repaid  the  amount.  This  was  held  to 
be  legal  evidence  from  which  it  might  be  inferred, 
by  the  removing  justices,  that  the  relief  was  given 
by  the  authority  of  the  parish  C.  Ib. 

A  parish  consisted  of  eight  townships.  Over- 
seers were  appointed  annually,  sometimes  one  for 
each  township,  sometimes  one  for  two  or  more 
townships,  and  others  for  the  rest,  and  sometimes 
four  for  the  whole  district.  There  were  church- 
wardens for  the  whole  parish.  An  equal  poor- 
rate  was  always  agreed  to,  at  a  general  parish 
vestry,  by  the  churchwardens  and  overseers,  and 
the  rate  of  allowances  to  paupers  was  settled  at 
such  vestries.  Separate  poor-rates  were  made, 
allowed,  and  published,  and  the  money  collected 
by  the  overseers  in  the  townships  for  which  they 
acted,  and  paid  by  them  to  the  poor  of  their  dis- 
tricts respectively.  Those  who  had  a  surplus 
brought  it  to  the  parish  vestry,  and  it  was  applied 
in  aid  of  those  who  were  deficient;  if  any  balance 
remained,  it  was  placed  to  the  general  account, 
and  handed  to  the  new  overseers  for  the  next 
year's  expenses.  In  1833,  under  a  mandamus, 
the  townships  were  divided,  and  became  entirely 
separate  in  the  appointment  of  overseers  and 
management  of  the  poor.  A  pauper,  in  1815, 
gained  a  settlement  by  hiring  and  service;  every- 
thing which  conferred  the  settlement  taking  place 
in  G.,  one  of  the  townships.  From  1815  to  1844 
she  received  relief  from  G.,  while  residing  else- 
where. On  appeal  against  an  order  made  in  1844, 
removing  her  to  G.,  the  sessions  quashed  the 
order,  subject  to  a  case  raising  the  question 
whether,  on  the  above  facts,  the  pauper  was  set- 
tled in  G.: — Held,  that  the  settlement  gained  in 
1815,  did  not  confer  a  settlement  in  the  newly 
separated  district  of  G.,  and  that  relief  given  by 
G.  was  only  evidence  on  which  the  judgment  of 
the  sessions  was  conclusive.  Order  of  sessions 
confirmed,  though  the  notice  of  grounds  of  appeal 
was  signed  only  by  the  overseers  of  G.,  and  not 
by  the  churchwardens  of  the  parish  in  which  the 
eight  districts  lay  ;  and  the  sufficiency  of  the  signa- 
ture was  a  question  submitted  in  the  case.  Reg. 
v.  Acton,  8  Q.  B.  108. 

An  examination  of  a  pauper  stated  that  she  had 
been  removed  to  the  parish  of  H.  by  an  order,  and 
relieved  there,  and  soon  after  returned  to  N.,  and 
while  there  "  received  monthly  relief  from  H. 
aforesaid,  and  continued  to  do  so  for  six  months  :" 
— Held,  that  this  examination  was  sufficient  to  let 
in  evidence  at  the  sessions  of  a  settlement  by 
acknowledgment  in  H.  Reg.  v.  Hartbury,  2  New 
Sess.  Cas.  648 ;  11  Jur.  486  ;  16  Law  J.,  M.  C., 
105— Q.  B. 

Examinations  in  support  of  an  order  of  removal 
showed  relief  administered  to  the  pauper  while 


1086 

residing  in  M.,  by  a  relieving  officer  of  the  union 
in  which  both  M.  and  W.   were,   and   cliar-.'id  l>y 
him  to  W.  during  three  years.     The  relieving  i.tli'- 
cer,  in  his  examination,  said,  "  Four  years  atr<,  i 
gave   her   relief,  and   charged  it  in  my  account  to 
the  parish  of  \V.,  which  relief  has  been  continued 
and  charged    to   the  parish   of  W.    until    tin-    last 
twelve  months,  when  the   board  of  guardians  or- 
dered me  to  charge  it  to  M.,  which  1  did,  but  did 
not  give  the  overseers  of  M.  notice  that  the  pay- 
ment had   been  charged   to  M.  instead  of  W.:" — 
Held,  that  the  examinations   were  not  prima  facie 
sufficient  to   show   that  the  pauper  was  settled  in 
W.,  there  being  no  evidence  from  which  it  could 
be  inferred  that  the  relieving  officer  was  the  agent 
of  the  parish,  or  that  the  relief  given  was  brought 
within  the  knowledge  of  the  overseers  of  W.   Reg. 
v.  Little  Marlow,  2  New  Sess.  Cas.  576;  11  Jur. 
240;   16  Law  J.,  M.  C.,  70— Q.  B. 

Settlement  by  Birth.] — During  the  minority  of  a 
child,  there  can  be  no  emancipation,  unless  he 
marries,  and  so  becomes  himself  the  head  of  a 
family,  or  contracts  some  other  relation,  so  as 
wholly  and  permanently  to  exclude  the  parental 
control.  Reg.  v.  Scammonden ,  2  New  Sess.  Cas. 
189;  15  Law  J.,  N.  S.,  M.  C.,  30;  10  Jur.  110— 
Q.  B. 

J.  H.  lived  with  his  father  in  S.  until  he  was 
seventeen  years  of  age,  when  he  voluntarily  en- 
tered the  local  militia,  and  was  sworn  in  for  four 
years.  He  served  for  twenty-eight  days  in  each 
year,  and  lived  the  remaining  eleven  months  in 
B.,  where  he  continued  to  follow  his  own  business 
of  a  weaver,  and  maintained  himself.  He  married 
when  about  twenty  years  of  age.  His  father's  set- 
tlement, when  he  left  him,  was  in  S.;  but,  when 
he  was  about  eighteen  years  of  age,  his  father 
acquired  a  settlement  in  another  parish: — Held, 
that  J.  H.  was  not  emancipated  when  the  latter 
settlement  was  acquired  by  his  father,  and,  there- 
fore, he  derived  it.  Ib. 

An  allegation  of  forty  days'  residence  is  not 
necessary  in  a  birth-settlement.  Reg.  v.  Watford, 
2  New  Sess.  Cas.  460  ;  10  Jur.  1053— Q.  B. 

The  examination  of  a  pauper  showed  that  he 
was  born  in  the  appellant  parish,  and  was  after- 
wards bound  and  served  as  apprentice,  and  in- 
habited, under  such  service,  partly  in  the  appel- 
lant parish  and  partly  in  the  respondent  parish, 
and  more  than  forty  days  in  each.  The  respon- 
dents proposed,  at  the  sessions,  to  rely  on  the 
birth-settlement: — Held,  that  they  were  not  pre- 
cluded from  so  doing,  by  the  fact  that  the  ex- 
amination contained  allegations  which,  if  true, 
showed  a  subsequent  settlement  by  apprentice- 
ship. Reg.  v.  Latchford,  6  Q.  B.  567. 

The  appellants  relied  upon  a  settlement  in  the 
respondent  parish,  and  proved  that,   on   tlio  last 
night  of  the  service,  the  pauper  slept  in  that  pa- 
rish:— Held,  that  to  establish  this  settlement,  they 
must  prove  the  apprenticeship,  and  could  nut  treat 
it  as  admitted  by  the  respondents,  though  the  I 
ler  had  sent  examinations  in  which  it  wa 
and  it  had  not  been   traversed  by  the  grounds  of 
appeal.     Ib. 

A  pauper  was  removed  to  parish  A.  on  examina- 
tion, which  showed  that  lie  hail  gained  n-  M •! de- 
ment in  his  own  right,  and  that  when  the  pauper 
was  twenty-seven  years  old.  Ins  lather  had  re- 
ceived relief  from  parish  A.  while  resident  else- 
where :— Held  sufficient,  tor  Hut  emancipation 
was  not  to  be  presumed,  although  it  was  not  lUted 
that  the  pauper,  at  the  tune  in  question,  was  - 
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dent  with  his  father  or  formed  part  of  his  family 
Reg.  v.  Lillcshall,  7  Q.  B.  158. 

A  pauper  was  removed  on  examinations  showing 
a  maiden  settlement  of  his  mother,  by  residence 
while  unemancipated,  with  her  father,  who  rentec 
a  tenement  No.  3,  Hotbath-street,  in  the  parish  o 
St.    James,    Bath.     They  further   stated  that  the 
pauper's  father  took  a  house,  "  being  No.  8,  Hot 
bath-street  aforesaid,"  of  the  yearly  value  of  ID/, 
and  was  legally  settled  upon,   occupied,   and  re- 
sided in  the  same  from  March,  1819,  for  one  yea 
and   a  half: — Held,   that   "Hotbath-street  afore 
said"  could  not  be  taken  to  mean  "  Hotbath-stree 
in  the  parish  of  St.  James,"  and,  therefore,  tha 
the    father's  settlement  was   not  properly  ascer- 
tained.   Reg.  v.  St.  Margaret,  Westminster,  1  Q 
B.  569. 

Held,  also,  that  the  respondents  could  not  avai' 
themselves  of  the  mother's  settlement,  because  ii 
appeared  that  the  father  had  a  settlement  which 
ought  to  have  been  inquired  into;  and  that  the 
order  was  properly  quashed  at  sessions  on  these 
defects  in  the  examinations  pointed  out  in  grounds 
of  appeal.  Ib. 

A  birth  settlement  does  not  require  a  residence 
of  forty  days  to  complete  it.  Reg.  v.  Watford,  16 
Law  J.,  M.  C.,  1. 

It  appeared  on  the  face  of  the  examinations  that 
the  pauper  was  fifty-three  years  of  age,  that  he 
married  in  1812,  and  had  never  done  any  act  to 
gain  a  settlement.  That,  in  1824,  the  pauper's 
father,  whilst  residing  in  parish  B.,  was  relieved 
by  parish  L.: — Held,  not  a  sufficient  statement  ol 
evidence  of  a  derivative  settlement  of  pauper  in 
L.;  and  that  the  case  was  not  helped  by  evidence 
given  at  the  sessions,  that,  in  fact,  the  father,  be- 
fore 1812,  and  always  afterwards,  had  resided  out 
of  parish  L.  Reg.  v.  Bangor,  2  New  Sess.  Cas. 
627  ;  11  Jur.  871;  16  Law  J.,  M.  C.,  121— Q.  B. 

Grounds  of  appeal  against  an  order  of  removal 
stated  a  settlement  acquired  by  the  pauper's 
grandfather;  and  that,  after  the  acquisition  of  that 
settlement,  the  father  was  an  unemancipated  mem- 
ber of  the  grandfather's  family  ;  and  that  neither 
the  pauper  nor  his  father  had  gained  any  settle- 
ment in  their  own  right : — Held,  sufficient,  with- 
out enumerating  and  negativing  the  modes  in 
which  the  pauper's  father  might  have  been  eman- 
cipated. Reg.  v.  Rothwell,  7  Q.  B.  574. 

An  order  of  removal  was  made  on  an  examina- 
tion which  showed  that  the  pauper  never  acquired 
a  settlement  for  himself,  but  was  emancipated  in 
1823  ;  that  his  father  was  apprentice  in  L.  in  1790, 
and  was  removed  to  L.  under  an  order  of  removal 
in  1S38,  against  which  L.  had  not  appealed,  but 
had  subsequently  maintained  the  father;  the  ex- 
aminations did  not  set  forth  the  circumstances  of 
the  apprenticeship,  so  as  to  prove  that  the  father 
acquired  a  settlement  in  L.  thereby,  but  they 
showed  that  the  father  never  gained  a  settlement 
after  the  apprenticeship:  —  Held,  that  the  order 
unappealed  against  for  the  removal  of  the  father 
was  conclusive  evidence  of  the  settlement  of  the 
son.  Reg.  v.  Brighthelmston,  7  Q.  B.,  549. 

For  the  purpose  of  settlement,  a  son  is  not 
emancipated  before  the  age  of  twenty-one,  unless 
he  marries,  and  so  becomes  the  head  of  a  family, 
or  contracts  some  other  relation,  so  as  wholly  and 
permanently  to  exclude  the  parental  control.  Reg. 
v.  Scammonden,  8  Q.  B.  351. 

H.  lived  till  he  was  seventeen  years  old  with  his 
father;  he  then  voluntarily  entered  the  local  mi- 


litia, and  was  sworn  in  for  four  years;  he  served 
as  required  by  law,  twenty-eight  days  in  each  year, 
and  during  the  residue  of  the  time  worked  as  a 
weaver  for  wages,  and  maintained  himself;  saw 
his  father  occasionally,  but  never  returned  to  live 
with  him  ;  and  at  the  age  of  twenty  he  married  : — 
Held,  that  H.  was  emancipated  on  his  marriage, 
and  not  before,  for  that  neither  the  service  in  the 
militia  nor  the  employment  at  other  times  as  a 
weaver  created  any  relation  permanently  excluding 
parental  control,  and  the  emancipation  by  mar- 
riage did  not  relate  back  to  the  time  when  H. 
separated  himself  from  his  father.  Ib. 

On  examination  in  support  of  an  order  of  remo- 
val, (which  set  forth  a  settlement  gained  by  the 
father  of  the  pauper's  husband  in  H.  in  1816,  at 
which  time  the  pauper  was  shown  to  be  only  five 
years  old),  one  witness  stated  a  residence  of  the 
pauper's  husband  with  his  father  in  H.,  as  part  of 
his  family,  he  being  then  under  twenty-one  years 
of  age;  and  another,  that  he  knew  him  residing 
with  his  father,  at  H.,  after  1816:  —  Held,  good 
evidence  of  a  derivative  settlement  from  the  father 
in  H.  Reg.  v.  Hammersmith,  3  New  Sess.  Cas.  84 : 
12  Jur.  132;  17  L.  J.,  M.  C.,  107— Q.  B. 

Settlement  by  Apprenticeship.]  — See  APPRENTICE. 

Settlement  by  Hiring  and  Service.] — An  exami- 
nation stated,  "the  pauper  came  to  live  with  my 
father  as  farm-servant;  he  was  not  engaged  for  any 
particular  time  ;  but  my  father  found  him  board, 
washing,  lodging,  and  clothes,  for  so  long  a  time 
as  he  stayed.  The  pauper  continued  in  my  father's 
service  in  that  manner  without  leaving,  for  more 
than  two  years,  during  all  which  time  he  lived  and 
slept  on  my  father's  farm.  There  never  was  any 
other  agreement  come  to  whilst  I  lived  at  home, 
but  my  father  found  the  pauper  with  board,  wash- 
ing, clothing,  and  lodging,  during  the  said  ser- 
vice:"— Held,  bad,  as  it  did  not  show  any  hiring 
whatever.  Reg.  v.  Catteral,  Dav.  &  M.  702. 

A  statement  in  an  examination,  that,  "in  or 
about"  the  year  1832,  the  pauper  was  hired  as  a 
yearly  servant  by  W.,  and  served  him  under  such 
yearly  hiring,  &c.: — Held,  insufficient,  for  not 
showing  with  sufficient  certainty  that  such  hiring 
and  service  was  completed  at  the  time  of  the 
oassing  of  the  Poor  Law  Amendment  Act.  Reg.v. 
St.  Anne,  Westminster,  2  New  Sess.  Cas.  393; 
15  Law  J.,  N.  S.,  M.  C.,  119 ;  10  Jur.  494—  Q.  B. 

A  statement  that  the  pauper,  about  the  year  1827, 
(being  unmarried,  &c.)  was  hired  as  a  yearly  ser- 
vant by  S.,  and  that  she  served  S.,  at  his  residence, 
at  &c.,  under  such  yearly  hiring,  for  about  four 
years,  or  more,  and  lived  and  lodged  in  the  house 
of  her  master,  the  said  S.,  at  his  residence,  at  &c., 
for  more  than  forty  days  next  preceding  the  termi- 
lation  of  the  said  service,  and  on  the  last  day 
hereof: — Held,  insufficient,  for  not  showing  that 
he  pauper  was  unmarried  at  the  time  of  the  con- 
ract,  express  or  implied,  for  the  last  year's  service 
vith  S.,  that  being  the  only  year  in  which  the  forty 
days'  residence  was  alleged.  Ib. 

Memorandum  of  agreement,  between  A.  and  B. 
f  the   one  part,  and  C.  and  D.  of  the  other  part. 
.  agrees  to  hire  C.  and  D.,  and  C.  and  D.  agreed 
o  be  hired  for  three  years  to  dress  silk  for  10s.  and 
's.  a  week  respectively  for  the  first  three  months, 
and  after  that  in  proportion  to  the  work  done,  pro- 
vided they  do  a  certain  quantity  each  per  week. 
3.  shall  receive  6s.  a  week  from  A.  for  superin- 
ending  and  instructing  them,  to  make  them  com- 
etent  workmen  ;  B.  to  be  answerable  for  the  work 
eing  done  in  a  proper  manner: — Held,  that  this 
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was  not  an  exceptive  hiring,  nor  an  imperfect  con- 
tract of  apprenticeship.  Reg.  v.  Northowram, 
Z  New  Sess.  Cas.  437;  15  Law  J.,  N.  S.,  M.  C.  149 ; 
10  Jur.  1003— Q.  B. 

A  pauper  was  hired  as  a  hewer  in  a  colliery, 
from  the  5th  of  April,  1826,  to  the  5th  of  April, 
1827,  to  do  such  work  as  should  be  necessary  for 
carrying  on  the  colliery,  and  as  he  should  be  re- 
quired to  do  by  the  owners,  on  the  following 
(among  other)  terms: — Secondly,  to  be  allowed, 
during  the  whole  period  of  his  hiring,  except  one 
fortnight  at  Christmas,  and  in  case  of  accident,  as 
after  provided,  not  less  work  than  will  yield  to 
him  28s.  in  each  fortnight ;  the  owners,  if  they 
should  deem  it  expedient  to  work  only  nine  days 
in  a  fortnight,  being  empowered  to  lay  the  pits  off 
work  for  the  other  days.  Sixthly,  the  owners  to 
be  at  liberty  to  lay  the  pits  off  work  at  Christmas, 
for  any  time  not  exceeding  ten  working  days ;  but 
he  shall  nevertheless  continue,  during  such  time, 
and  during  all  other  times  that  the  pits  shall  be  laid 
off  work,  the  servant  of  the  owners.  Eighthly,  that 
he  shall,  unless  prevented  by  sickness  or  other 
sufficient  cause,  perform  a  full  day's  work  on  each 
and  every  working  day,  and,  in  default  thereof, 
shall  forfeit  2s.  6d.: — Held,  an  exceptive  hiring. 
Reg.  v.  Walbottle,  2  New  Sess.  Cas.  442,  15  Law 
J.,  N.  S.,M.  C.,  153;  10  Jur.  806— Q.  B. 

A  statement  in  an  examination,  that  the  pauper 
"  in  or  about  1832"  was  hired  as  a  yearly  servant, 
is  sufficient,  inasmuch  as  the  hiring  might  have 
taken  place  after  August  14th,  1833,  and  the 
year's  service  under  it,  consequently,  have  not 
been  completed  before  August  14th,  1834,  and  so 
no  settlement  have  been  acquired  by  stat.  4  &  5 
Will.  4,  c.  76,  s.  65.  A  statement  that  the  pauper 
"  being  then  unmarried,  and  having  no  child  or 
children"  was  hired  by  S.  as  a  yearly  servant,  and 
served  him,  under  such  yearly  hiring,  for  four 
years  and  more,  and  lived  and  lodged  in  the  ap- 
pellant's parish  "  for  more  than  forty  days  next 
preceding  the  termination  of  the  said  service," 
was  held  insufficient,  inasmuch  as  the  language 
imported  several  yearly  hirings,  and  it  was  not 
stated  that  at  the  time  of  the  last  hiring  the  pauper 
was  unmarried  and  without  child  or  children.  Reg. 
Y.  St.  Anne,  Westminster,  7  Q.  B.  241. 

An  examination  in  support  of  a  settlement  by 
hiring  and  service  stated,  "I  duly  entered  upon 
the  said  service,  and  continued  in  the  same  for  a 
whole  year;  and  during  the  said  service,  and  un- 
der the  same,  I  resided  and  slept  in  the  said 
parish  of  C.:" — Held,  that  the  expression  "during 
the  said  service,"  taken  with  reference  to  the 
rest  of  the  examination,  must  mean  "during  the 
whole  of  the  said  service."  Reg.  v.  Clixby,  2  New 
Sess.  Cas.  619— Q.  B. 

Pauper  executed  a  pit  bond,  by  which  he  and 
others  were  hired  from  5th  April,  1826,  to  5th 
April,  1837,  to  hew,  work,  &c.  coals  in  a  colliery, 
and  to  do  such  other  work  as  might  be  necessary 
for  the  colliery,  and  be  required  by  the  owners, 
at  the  prices  and  on  the  terms,  conditions,  &c. 
after  mentioned.  By  clause  2  the  owners  were  to 
allow  the  workmen,  during  the  whole  period  of 
the  hiring,  so  much  work  as  would  amount  to  28s. 
a  fortnight,  but  might,  if  they  deemed  it  expe- 
dient at  any  time  to  work  only  nine  days  in  a 
fortnight,  lay  the  pits  off  work  for  the  other  days, 
allowing  the  men  to  earn  2Ss.  each  in  the  nine 
days;  and,  by  clause  6,  the  owners  might  lay  the 
pits  off  work  for  ten  working  days  at  Christmas; 
but  the  men  were  nevertheless  to  continue,  during 
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such  time  and  all  other  times  that  the  pits  should 
be  laid  off  work,  the  servants  of  the  owners,  and 
liable   to   be  employed    by  them   in   such  work  as 
they  should  see  lit.     There  was  also   in   clause  7 
provision  for  a  payment  to  the  men  if  by  accident 
to  the  engine  or  other  cause  a  pit  should  be  ren- 
dered  unfit  for  working.     Clause  8  provided   that 
the    men,    unless    prevented    by    sickness,    &c., 
should    do   a   full  day's  work   on  every  working 
day,   and  not  leave  their  work  until  such  day's 
work  was  finished,  to  the   extent  of  each  man's 
ability,  under  certain  penalties  in  case  of  default; 
and  that  the  owners  should  be  at  liberty  to  require 
work  from  the  men  on  the  pay  Saturdays  as  well 
as  on  every  of  the  week  days.     By  other  clauses, 
the  dwelling-houses  provided  for  the  men  were 
to  form  part  of  their  wages,  and  to  be  delivered 
up  on  expiration,  &c.  of  the  hiring;  and  the  occu- 
pier of  such  house  was  to  keep  the  glass  of  the 
windows  in  repair;  and  none  of  the  parties  was 
to  keep  any   galloway,   ass,   or  dog : — Held    an 
exceptive   hiring,  no    control    being  reserved    to 
the   employers  after  performance  of  a  full  day's 
work,  and  it  being  found  in  a  case  stated  by  the 
sessions,  that  the  stipulation   for   continuance  of 
service  when  the  pits  should  be  laid  off  work  ap- 
plied only  to  the  specific  occasions  mentioned  in 
clauses  6  &  7,  and  not  to  the  cessation  after  per- 
formance of  a  full    day's  work  under  clause  8. 
Reg.  v.  Walbottle,  9  Q.  B.  248. 

By  written  agreement  between  W.  and  B.,  (B. 
not  appearing  to  be  connected  with  any  other 
party  to  the  agreement,  except  by  its  terms),  of 
the  one  part,  and  0.  of  the  other  part,  W.  agreed 
to  hire,  and  0.  to  be  hired,  for  three  years  to  dress 
silk.  For  the  first  three  months  from  the  com- 
mencement of  O.'s  working  under  the  agreement, 
he  was  to  receive  10s.  per  week  ;  after  that  time 
to  dress  silk  on  a  frame  at  2jrf.  per  Ib.  for  foreign 
waste,  and  3d.  per  Ib.  for  home  waste,  provided 
he  dressed  72  Ib.  of  foreign  waste  for  double  yarn, 
and  60  Ib.  of  home  waste  for  single  yarn,  per 
week.  For  all  he  did  over  and  above  the  said 
weights  of  waste,  he  should  receive  for  foreign 
waste  4d.  per  lb.,and  for  home  waste  4jd.  per  Ib.; 
and  for  what  his  work  averaged  short  of  the  above 
mentioned  weights  of  72  Ib.  and  60  Ib.  per  week, 
he  should  be  subjected  to  be  deducted  or  abated 
4id.  and  4d.  per  Ib.  for  each  description  of  dressed 
waste  deficient  of  the  aforesaid  weekly  quantity. 
And  B.  should  receive  of  W.  6s.  per  week  for  super- 
intending and  instructing  0.  in  the  best  manner 
he  was  capable  to  make  him  a  competent  work- 
man, B.to  be  answerable  for  the  work  being  done 
in  a  proper  manner.  B.  was  to  receive  4rf.  per  Ib. 
for  foreign  waste,  and  4jd.  per  Ib.  for  home  waste, 
for  his  own  work  during  the  time  of  the  agree- 
ment:— Held,  first,  that  this  was  a  contract  for 
hiring  0.,  and  not  an  imperfect  contract  of  ap- 
prenticeship. Reg.  v.  Northowram,  9  Q.  B.  ~-l. 

Held,  secondly,  that  it  was  not  an  exceptive 
hiring.  Ib. 

Settlement  by  Estate.] — By  sect.  68  of  stut.  1  *c 
5  Will.  4,  c.  76,  no  person  shall    retain   a   s.  'tlc- 
ment  gained  by  estate  or  intrust  in  any  pa,i-h  for 
any  longer  time   than  lie  shall  inhabit    within  trn 
miles  thereof:— Held,  that  tin- ten  nnlr*  weri 
be  measured  in  a  straight   lim-  t<>  the  h<" 
bited  by  the  pauper.      Reg.   \.    Sqffrm    Wat 
2  New  Sess.  Cas.  360;   15  Law  J.,  N.  S.,  !\1.  ('., 
115;   10  Jur.  639— Q.  H. 

Settlement  by  serving  nn  Office.]—  A  gmnml  of 
appeal,  stating  thai  th<-  I.UII|>.T  \\;is  Noilly  settled 
in  C.,  by  reason  of  his  "  having  for  many  \ear», 
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to  wit,  the  years  1S32, 1833,  1834,  and  afterwards, 
served  the  offices  of  assessor  and  collector  of  the 
land-tax,  and  also  of  the  assessed  taxes,  in  the 
parish  of  C.,  to  which  said  offices  he  was  duly  and 
legally  appointed,  and  during  which  years  he  was 
an  inhabitant  and  resident  in  the  said  parish/' 
was  held  sufficiently  to  state  the  ingredients  of 
the  settlement  intended  to  be  set  up  under  stat. 
3  W.  &  M.  c.  11,  s.  6,  to  let  in  evidence  thereof 
at  the  trial  of  the  appeal.  Reg.  v.  Anderson 
(Churchwardens},  2  New  Sess.  Cas.  479;  10  Jur. 
1055. 

A  ground  of  appeal  stated,  that  the  pauper  had 
for  many  years,  to  wit,  the  years  1832,  1833,  and 
1834,  and  afterwards,  served  the  offices  of  asses- 
sor and  collector  of  land-tax  and  assessed  taxes  in 
the  parish  of  C.,  to  which  offices  he  was  duly  and 
legally  appointed,  and  during  which  years  he  was 
an  inhabitant  and  resident  in  the  said  parish  of  C.: 
— Held  sufficient,  as  showing  a  settlement  by  ser- 
ving an  office  under  3  Will.  &  Mary,  c.  11,  s.  6. 
Meg.  v.  Anderson,  16  Law  J.,  M.  C.,  25— Q.  B. 

Settlement  of  Pauper  Lunatics.]  — See  LUNATIC. 

Settlement  by  Renting  a  Tenement.] — A  pauper 
was  removed  to  S.  on  the  examination  of  P.  and 
A.  P.  deposed,  that  on  the  22d  of  July,  1S39, 
he  let  to  pauper's  husband  a  house  in  S.,  "  at  the 
rent  of  10/.  per  year;"  that  the  husband  occupied 
the  house  until  the  22d  of  July,  1841,  and  paid  P. 
"  the  whole  of  the  rent  during  that  time."  A.  de- 
posed, that  the  husband,  in  July,  1839,  went  to  the 
house,  and  "  resided  in  that  house  until  March, 
1842  :" — Held,  dissentiente,  Coleridge,  J.,  that  the 
Sessions  were  not  entitled  to  affirm  the  order  of 
removal,  the  examinations  not  showing  that  the 
house  had  been  occupied  for  a  year  under  a  yearly 
hiring  within  stat.  1  Will.  4,  c.  18,  s.  1.  Reg.  v. 
St.  Sepulchre,  6  Q.  B.  580. 

In  stat.  6  Geo.  4,  c.  57,  s.  2,  the  words  "  sepa- 
rate and  distinct,"  apply  to  dwelling-house  and 
building,  but  not  to  land.  Reg.  v.  St.  Lawrence 
Appleby,  6  Q.  B.  842. 

Therefore  a  settlement  may  be  gained  under  that 
clause  by  one  of  two  persons  holding  land  jointly 
at  a  rent  of  76/.,  paid  by  them  in  equal  propor- 
tions, if  the  renting  be  in  all  other  respects  con- 
formable to  the  statute.  Ib. 

On  the  trial  of  an  appeal  adduced  in  support  of 
a  tenement  settlement,  previous  to  stat.  59  Geo.  3, 
c.  50,  by  renting  the  keep  of  a  cow,  together  with 
a  cottage  of  the  value  of  51.  a  year,  the  evidence 
was,  that  "  the  cow  was  kept  in  the  pasture  sea- 
son on  the  pasture-lands"  of  his  master's  farm, 
which  keep,  "  during  the  pasture  season,  was 
worth  51.  a  year  and  upwards,  and  that  C.  D.  put 
the  cow  where  there  was  feed  for  her;  but  nothing 
was  said  either  by  his  master  or  himself  as  to  the 
manner,  or  on  what  particular  lands,  the  cow  was 
to  be  fed:" — Held,  that,  notwithstanding  the  fact 
that  the  cow  was  fed  on  the  pasture-land,  there 
was  no  proof  of  a  contract  that  the  cow  should  be 
pasture  fed  ;  and,  therefore,  this  was  not  a  tene- 
ment within  the  meaning  of  13  &  14  Car.  2,  s.  12. 
Reg.  v.  Mendham,  2  New  Sess.  Cas.  560;  11  Jur. 
144 ;  16  Law  J.,  M.  C.,  67— Q.  B. 

The  examination  showed  a  certificate  granted  to 
the  pauper's  father  by  the  appellant  to  the  respon- 
dent township  in  1812,  and  a  continuous  residence 
in  the  respondent  township  from  that  time  to  the 
present.  One  of  the  grounds  of  appeal  stated  that 
the  pauper's  father  in  1821,  1822,  and  1823,  gained 
a  settlement  in  the  respondent  township,  by  set- 
tling upon,  renting,  and  occupying  certain  tene- 


ments in  that  township  (which,  with  the  names  of 
the  owners,  were  specifically  stated  in  the  grounds 
of  appeal): — Held,  that  such  statement  did  not  suf- 
ficiently show  a  compliance  with  the  9  &  10  Will. 
3,  c.  11;  and  that  the  sessions  were  right  in  re- 
fusing to  go  into  evidence  of  such  settlement.  Reg. 
v.  Marton-cum-Grafton,  11  Jur.  927;  16  Law  J., 
M.  C.,  159— Q.  B. 

An  order  of  removal  was  made  upon  the  follow- 
ing examinations  in  support  of  a  settlement  by 
renting  and  occupying  a  tenement  in  the  appellant 
parish.  The  examination  of  the  pauper  stated 
that  her  husband  was  assessed  to  and  paid  the 
poor-rates,  and  that  she  produced  the  receipts  of 
the  collector.  The  examination  of  the  vestry 
clerk  of  the  appellant  parish  stated  that  he  pro- 
duced the  rate-book  of  the  parish  for  the  period  to 
which  the  receipts  referred: — Held,  that  the  ex- 
aminations contained  legal  evidence  of  the  pauper's 
husband  being  assessed  to  the  poor-rates  of  the  ap- 
pellant parish,  (Coleridge,  J.,  doubting).  Reg.  v. 
St.  Pancras,  3  New  Sess.  Cas.  186;  12  Jur.  499; 
17  L.  J.,  M.  C.,  123— Q.  B. 

If,  in  order  to  establish  a  settlement  by  renting 
and  occupying  a  tenement  in  a  third  parish,  it  be 
necessary  to  produce  a  copy  of  the  rate,  a  copy  of 
the  heading  and  conclusion  of  the  rate  and  of  that 
part  which  relates  to  the  pauper  would  be  suffi- 
cient. Ib. — Erie. 

The  examination  of  J.  C.  (the  father  of  a  pauper) 
stated,  that  in  1812  he  came  to  reside  in  the  re- 
spondent township  under  a  certificate,  and  from 
that  time  had  dwelt  there  under  the  said  certifi- 
cate;  that  in  1812  he  was  legally  married  to  his 
wife  M.,  the  pauper's  mother,  and  that  the  pauper 
was  one  of  their  children  born  after  marriage. 
The  grounds  of  appeal  were,  first,  that  the 
grounds  of  removal,  and  the  facts  and  evidence 
in  support  of  the  same,  were  not  set  forth  with 
sufficient  certainty  ;  fifteenth,  that  in  the  years 
1817,  1818,  and  1819,  the  said  J.  C.  acquired  a 
settlement  in  the  respondent  township  by  "  set- 
tling upon,  renting  and  occupying  a  tenement  of 
the  yearly  value  of  10/.,"  consisting  of  a  dwelling- 
house  rented  by  him  of  J.  C.,  senior.  On  the 
hearing  of  the  appeal,  the  sessions  thought  that 
the  fifteenth  ground  of  appeal  was  bad,  because  it 
did  not  sufficiently  show  a  compliance  with  the  9 
&  10  Will.  3,  c.  11,  s.  1,  or  a  residence  for  forty 
days,  and  dismissed  the  appeal,  without  hearing 
the  appellants'  evidence,  subject  to  a  case,  which 
directed  that  the  case  should  be  sent  back  to  be 
heard  on  the  merits,  if  the  Court  of  Queen's  Bench 
should  be  of  opinion  that  the  fifteenth  ground  was 
sufficient:  —  Held,  that  the  examinations  were 
clearly  not  bad  for  omitting  to  state  the  place  of 
J.  C.'s  marriage.  Reg.  v.  Marton-cum-Grafton, 
3  New  Sess.  Cas.  5— Q.  B. 

Held,  secondly,  that  the  sessions  were  right  in 
holding  the  fifteenth  ground  insufficient,  under  the 
9  &  10  Will.  3,  c.  11,  s.  1,  and  that  they  were, 
therefore,  justified  in  refusing  to  hear  the  appel- 
lants' evidence;  but  that  the  case  was  improperly 
stated,  and  that  the  Court  would  not  answer  ques- 
tions reserved  for  their  decision  where  such  deci- 
sion was  not  to  be  final.  16. 

Settlement  by  Payment  of  Rates.] — A  statement 
of  grounds  of  appeal  against  an  order  of  removal 
alleging  a  settlement  acquired  by  paying  parochial 
rates  for  a  tenement  consisting  of  houses  since  the 
passing  of  stat.  6  Geo.  4,  c.  57,  must  aver  that  the 
tenement  was  "  separate  and  distinct."  Reg.  v. 
Ripon,  7  Q.  B.  225. 
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Chargeability.]  —Under  stat.  4  &  5  Will.  4,  c.  76, 
s.  79,  where  notice  of  chargeability  is  given  on 
behalf  of  churchwardens  and  overseers,  the  act 
must  be  authorized  by  the  majority.  Reg.  v.  West- 
bury,  Dav.  &  M.  605 ;  5  Q.  B.  500. 

Quaere,  whether  this  must  appear  on  the  face  of 
the  notice.  Ib. 

A  complaint  of  chargeability'is  sufficiently  made 
by  the  overseers  alone.  Reg*  v.  Watford,  2  New 
Sess.  Cas.  460;  10  Jur.  1053 — Q.  B. 

A  statement  by  a  relieving  officer  of  a  union 
district,  that  he  gave  relief  to  a  pauper  on  account 
of  a  certain  township  in  that  union,  is  not  suffi- 
cient evidence  of  the  pauper's  chargeability  to 
that  township.  Reg.  v.  Bradford,  2  New  Sess. 
Cas.  330;  15  Law  J.,  N.  S.,  M.  C.,  117;  10  Jur. 
753— Q.  B. 

A  copy  of  a  certificate  of  chargeability  under 
7  &  8  Viet.  c.  101,  s.  69,  was  sent  with  the  order 
of  removal  and  examinations,  and  at  the  foot  of 
the  copy  was  the  following  note  : — "  This  certifi- 
cate was  received  in  evidence  by  us,  two  of  her 
Majesty's  justices  of  the  peace  for  the  county  of 
Devon,  and  acting  therein,  September  13,  1844." 
The  order  of  removal  and  the  certificate  bore  the 
same  date  ;  and  the  names  of  the  justices  who 
signed  the  order  and  the  above  note,  and  of  the 
paupers  mentioned  in  the  order  and  the  copy  of 
the  certificate,  were  the  same: — Held,  sufficient 
evidence  of  the  identity  of  the  paupers,  and  that 
the  certificate  of  chargeability  was  produced  be- 
fore the  removing  justices  in  the  inquiry  touching 
their  settlement.  Reg.  v.  High  Bickington,  2  New 
Sess.  Cas.  327;  15  Law  J.,  N.  S.,  M.  C.,  157;  10 
Jur.  784— Q.  B. 

That  paupers  are  "  receiving  relief  from"  and 
"  actually  chargeable  to"  a  township  which  they 
inhabit  is  a  sufficient  averment  of  chargeability. 
Reg.  v.  Totley,  1  Q.  B.  596. 

The  pauper  in  her  examination  stated,  "I  am 
unable  to  maintain  myself,  and  am  now  residing 
in,  and  receiving  relief  from,  and  am  actually 
chargeable  to"  the  appellant  parish  : — Held  suffi- 
cient evidence  of  chargeability.  Reg.  v.  Great 
Bolton,  7  Q.  B.  387. 

If  a  female  pauper  and  her  child,  within  the  age 
of  nurture,  be  removed  by  order  of  justices,  quaere, 
whether  such  order  can  be  enforced  if  the  notice 
of  chargeability  does  not  mention  the  child  as 
chargeable,  and  in  reciting  the  order  made  for  the 
removal  of  the  mother  does  not  show  that  the  child 
is  therein  named.  Reg.  v.  Stockton,  7  Q.  B.  520. 

Semble,  per  Lord  Denman,  C.  J.,  Patteson,  and 
Coleridge,  JJ.,  that,  although  the  order  named  the 
mother  only,  the  parish  to  which  the  removal  was 
made  must  nevertheless  receive  the  child,  if  within 
the  age  of  nu  rture  and  brought  with  the  mother.  Ib. 

In  a  notice  of  chargeability,  the  words  "has 
become  chargeable"  are  equivalent  to  "  is  charge- 
able." Per  Lord  Denman,  C.  J.  Ib. 

On  trial  of  an  appeal  against  an  order  of  re- 
moval, a  copy  of  a  certificate  was  produced  in 
proof  of  chargeability.  It  followed  the  form  in 
schedule  (C.)  to  stat.  7  &  8  Viet.  c.  1*1,  and  ap- 
peared to  be  duly  executed  according  to  sect.  69; 
and  the  names  of  the  paupers  therein  correspondec 
with  the  names  of  the  paupers  in  the  order  of  re- 
moval. On  it  was  written  a  copy  of  a  statement, 
sisned  by  two  justices  of  the  same  county,  and 
bearing  the  same  names  with  the  removing  jus- 
tices, and  which  declared  that  the  certificate  was 
received  by  them  in  evidence  on  a  day  named 
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The  day  was  that  of  the  date  ofthe  order  of  removal. 
The  statement  did   not  show  that  the  certii; 
was  received  in  the  matter  of  tin   |,:irtirnl;ir  .-..m- 
plaint.    The  examination  stated  no  cl  :ty, 

and  did  not  refer  to  the  certificate:— Held,  that 
the  transmission  of  the  copies  of  examinations, 
and  copy  of  the  certificate,  thus  vouched,  were 
sufficient  to  satisfy  the  requisites  of  stat.  4  &  5 
Will.  4,  c.  76,  s.  79;  and  that  the  copies  con- 
tained sufficient  evidence  of  the  paupers  L< 
chargeable,  and  of  the  chargeability  having  been 
proved  before  the  removing  justices.  Reg.  \ 
High  Bickington,  8  Q.  B.  889. 

Notice  of  chargeability  was  signed  by  three  per- 
sons, describing  themselves  as  "overseers  ofthe 
poor  ofthe  said  parish  of  M.:" — Held,  that  those 
who  had  so  signed  the  notice  might  be  presumed 
to  be  the  majority  of  the  parish  officers,  and  that 
the  notice  was,  therefore,  prima  facie,  sufficient. 
Reg.v.  Colerne,  3  New  Sess.  Cas.  143;  12  Jur. 
599;  17  L.  J.,  M.  C.,  121— Q.  B. 

Whether  the  parish  officers  sending  such  notice 
do  or  do  not  constitute  the  majority,  is  matter  of 
evidence.  Ib. 

A  parish  served  with  an  order  of  removal,  notice 
of  chargeability,  and  examinations,  under  stat.  4 
&  5  Will.  4,  c.  76,  s.  79,  may  either  appeal  to  the 
first  practicable  sessions  after  such  service,  al- 
though no  actual  removal  has  taken  place,  or  wait 
till  there  be  an  actual  removal,  and  then  appeal. 
Reg.  v.  Leeds  (Recorder),  8  Q.  B.  623. 

The  notice  of  chargeability  should  state  the 
names  of  the  paupers;  and  such  a  notice,  stating 
"  that  the  persons  named  in  the  order  hereunto 
annexed"  had  become  chargeable,  written  on  one 
side  of  a  piece  of  paper,  on  the  other  side  of 
which  was  the  copy  order  of  removal  referred  to 
in  the  notice,  and  which  contained  the  names  o* 
the  paupers,  is  insufficient.  Reg.  v.  Gomersal, 
3  New  Sess.  Cas.  284 ;  17  L.  J.,  M.  C.,  163— Q.  B. 

Examinations.} — The  captions  of  the  examina- 
tions in  support  of  an  order  of  removal  must  show 
that  they  were  taken  upon  the  complaint  of  the 
parish  o'fficers  who  obtained  the  order.  Reg.  v. 
Molesworth,  15  Law  3.,  N.  S.,  M.  C.,  108  ;  10  Jur. 
662— Q.  B. 

Every  examination  upon  which  an  order  of  re- 
moval is  made  must  appear  in  itself  to  be  a  perfect 
document,  and  show,  expressly  by  itself,  and  not 
by  reference  to  a  preceding  examination,  that  i 
was  taken  before  justices  who  had  authority  U> 
take  it.     Reg.  v.  Ratcliffe  Culey,  2  New  Sess.  (   i 
356,  n.;  15  Law  J.,  N.  S.,  M.  C.,  109;  10  Jur.  6' 
— Q.  B. 

On  the  examinations  on  which  an  order  of  re- 
moval was  founded,  the  first  was  as   follow.- 
County  ofL.  to  wit;  the  examination  of  J. 
taken  upon  oath  before  the  undersigi 
her  Majesty's  justices  of  the  peace  in  and  I 
said  county,  the  3d  November,  1844,  &C.j  a 
W    E    H  ,  and  R.    M.     The   other   e.xammat 
had  the  same  marginal  reference,  and  *rert 
on  the  same  day;  but  were  stated  to  be 
on   oath   touching   the  above-named  set 
before   us  the   said  justices  ;"    bearing  I 
signatures,  W.  E.  H.  ami  K.  M.:-1I.-M,  that 
examination  must  appear  m  n-li  to    "'  •'  I"1 
and  complete  document,  and  that  ..II  0»e« 
nations  but  the  first  were  bad,  because 
Uot  appear  to  have   been  taken  b>  ju«i< 
had  authority  to  take  them.     U>. 

Where  the  examinations  in  support  of  an  ord.- 
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of  removal  stated,  that  a  previous  order  for  re- 
moval of  the  pauper's  father  was  produced  before 
the  removing  justices,  a  copy  of  such  previous 
order  should  be  sent  to  the  appellants.  Reg.  v. 
Wellington,  2  New  Sess.  Cas.  176. 

On  appeal  against  an  order  of  removal,  it  ap- 
peared by  the  copies  of  examinations  sent,  that 
the  examination  of  R.,  which  was  essential  to  the 
settlement,  was  alleged  in  the  jurat  to  be  taken 
and  sworn  before  and  was  signed  by  two  parties, 
whose  names  only,  without  any  description  of 
their  office,  were  given.  The  heading  did  not 
show  before  whom  the  examination  was  taken, 
and  the  name  of  the  party  examined  appeared  in 
the  heading  only  : — Held,  that  the  order  must  be 
quashed.  Reg.  v.  Shipston-upon-Stour,  6  Q.  B.  119. 

Although  on  the  same  sheet  of  paper  with,  and 
preceding  R.'s  examination,  was  an  examination 
of  S.,  headed,  "  The  examination  of  S.,  the  pauper, 
taken  upon  oath  before  us,  two  of  her  Majesty's 
justices,  &c."  (describing  their  character  properly), 
the  jurat  of  which  was  signed  with  the  same  names 
as  the  other  examination,  and  although  the  head- 
ings and  jurats  gave  the  same  date  to  each  exami- 
nation, and  the  examination  of  R.  mentioned  S. 
as  the  pauper.  Ib. 

Semble,  every  examination  should,  before  it  is 
signed,  be  read  over  to  the  examinant ;  but  it  need 
not  appear  on  the  face  of  the  examination  that  this 
has  been  done.  Reg.  v.  Birmingham,  (Church- 
wardens, 4-c.)  15  Law  J.,  N.  S.,  M.C.,  65;  10  Jur. 
406. 


A  stamp  is  no  part  of  the  instrument  to  which 
it  is  affixed;  and,  therefore,  a  statement  in  an  ex- 
amination, that  an  indenture  of  apprenticeship 
(upon  which  the  settlement  in  question  depended), 
was  "duly  stamped,"  gives  sufficient  information 
to  the  appellant  parish,  and  no  particular  descrip- 
tion of  it  need  be  sent  with  a  copy  of  the  instru- 
ment, under  the  79th  section  of  4  &  5  Will.  4, 
c.  76.  Reg.  v.  Keighley,  2  New  Sess.  Cas.  321; 
15  Law  J.,  N.  S.,  M.  C.,  102 ;  10  Jur.  492. 

Examinations  should  be  read  over  to  all  exami- 
nants,  whether  marksmen  or  not;  but  need  not 
purport  to  have  been  so  read  over.  Reg.  v.  Bir- 
mingham, 2  New  Sess.  Cas.  283  ;  15  Law  J.,  N.  S., 
M.  C.,  65;  10  Jur.  406. 

Paupers  were  removed  to  the  settlement  of  G.  B., 
as  their  father,  on  an  examination  stating  G.  B.  died 
on  the  1st  of  May,  1843,and  his  wife  the  previous 
day,  leaving  eight  children,  some  of  whom  were 
the  paupers ;  and  that  the  said  children  were  re- 
siding with  their  said  parents,  G.  B.  and  his  said 
wife,  until  their  deaths  as  aforesaid.  On  appeal 
and  objection  taken  that  the  examination  did  not 
show  that  the  paupers  were  legitimate,  and,  there- 
fore, did  not  warrant  the  order  of  removal,  the 
sessions  decided  in  favour  of  the  appeal,  subject 
to  the  opinion  of  this  Court  on  the  question 
whether  or  not  the  objection  was  fatal : — Held, 
that  the  legitimacy  appeared  sufficiently  to  war- 
rant the  order  of  removal.  Order  of  sessions 
quashed.  Reg.  v.  Tot  ley,  7  Q.  B.  596. 

Semble,  per  Lord  Denman,  C.  J.,  that,  if  the 
question  submitted  had  been  whether  or  not  the 
examination  gave  the  appellants  sufficient  mate- 
rials for  inquiry,  the  Court  would  not  have  inter- 
fered with  the  decision  at  sessions.  Ib. 

On  application  to  justices  for  an  order  of  re- 
moval, the  settlement  alleged  was  an  interest  in 
land  acquired  by  the  pauper  as  administrator. 
I  he  examination  stated  this  interest,  and  the  grant 


of  the  letters  of  administration,  with  names  and 
dates,  and,  together  with  the  examination,  there 
were  sent  to  the  appellant  parish  copies  of  letters 
of  administration  corresponding  in  names  and  dates 
with  the  letters  described  in  the  examination  ;  but 
the  examination  did  not  expressly  show  that  any 
letters  of  administration  were  produced  before  the 
justices,  nor  was  any  notice  given  to  the  appellants 
of  their  having  been  produced  : — Held,  that  the 
examinations  were  not  on  that  ground  insufficient, 
for  it  must  be  assumed  that  the  letters  sent  to  the 
appellant  parish  were  before  the  justices.  Reg. 
v.  St.  Anne's,  Westminster,  7  Q.  B.  245. 

It  is  wholly  unnecessary  that  an  examination 
which  states  a  marriage  and  the  time  it  took  place 
should  also  state  the  place.  Reg.  v.  Marton-cum- 
Grafton,  11  Jur.  927;  16  Law  J.,  M.  C.,  159— Q.B. 

Therefore,  where  the  examination  of  J.  C.,  the 
father  of  the  pauper,  stated  {hat  in  1812  he  came 
to  reside  in  W.,  and  had  from  that  time  dwelt 
there  under  a  certificate;  that  about  the  year  1812 
he  was  legally  married  to  his  wife  M.;  and  the 
grounds  of  appeal  were,  that  the  facts  as  set  forth 
in  the  examination  were  not  set  forth  with  suffi- 
cient certainty  : — Held,  that  the  examination  was 
clearly  not  defective  for  omitting  to  state  the  place 
of  the  marriage  of  the  pauper's  father.  Ib. 

Under  a  ground  of  appeal,  stating  that  the  ex- 
aminations were  defective  for  not  showing  by  suf- 
ficient statement  of  facts  that  the  pauper,  at  the 
time  the  order  of  removal  was  made,  was  charge- 
able to  the  respondent  parish: — Held,  that  the 
appellants  were  not  entitled  to  object  that  the  ex- 
aminations did  not  show  the  residence  of  the  pau- 
per in  the  respondent  parish.  Reg.  v.  Watford, 
16  Law  J.,  M.  C.,  1— Q.  B. 

The  examination  in  support  of  an  order  of  re- 
moval stated  a  settlement  in  the  appellant  parish, 
by  hiring  and  service,  and  a  previous  order  unap- 
pealed  against  for  the  removal  of  the  pauper  to 
the  same  parish,  which  order  was  produced  before 
the  removing  justices,  but  no  copy  thereof  was 
sent  to  the  appellants  : — Held,  that  the  omission 
to  send  a  copy  of  such  order  precluded  the  re- 
spondents at  the  sessions  from  going  into  any  evi- 
dence of  the  settlement  of  the  pauper.  Reg.  v. 
My  lor,  11  Jur.  1037— Q.  B. 

Where  a  pauper  was  examined  before  justices 
in  February,  and  again  in  March,  on  which  last 
occasion  an  order  of  removal  was  made,  a  copy  of 
the  statement  made  by  the  pauper  on  the  first  "oc- 
casion not  being  properly  executed,  and  not  being 
an  examination  on  which  the  order  was  made, 
need  not  be  sent  by  the  respondents  under  the  4  & 
5  Will.  4,  c.  76,  s.  79.  Reg.  v.  Cronda/l,  2  New 
Sess.  Cas.  667;  16  Law  J.,  M.  C.,  175— Q.  B. 

To  the  examination  sent  with  an  order  of  re- 
moval there  was  a  general  heading,  containing  the 
names  of  several  deponents :  the  statement  of 
each  of  those  deponents  referred  specifically  to  the 
general  heading;  so  did  the  several  jurats  : — Held, 
that  the  general  heading  was  sufficient,  and  that  it 
was  unnecessary  that  a  separate  heading  should 
be  repeated  for  the  deposition  of  each  witness. 
Reg.  v.  St..  Michael,  Coventry,  3  New  Sess.  Cas. 
260;  12  Jur.  789  ;  17  L.  J.,  M.  C.,  156— Q.  B. 

The  caption  of  the  examination,  upon  which  an 
order  of  removal  was  made,  stated  a  complaint  of 
the  overseers  that  the  pauper  had  come  to  inhabit, 
but  such  complaint  omitted  to  allege  that  the 
pauper  was  not  settled  in  the  complaining  parish  : 
— Held,  sufficient.  Reg.  v.  Addingham.  12  Jur. 
960;  17L.J.,M.  C.,  175— Q.  B. 


109T 


Poor.  [DIGEST  OF  CASES.]  Poor. 


1098 


It  is  not  sufficient  that  the  caption  of  examina- 
tions, on  which  an  order  of  removal  is  founded, 
shows  that  they  are  taken  touching  the  settlement 
of  the  pauper  and  on  the  complaint  of  the  over- 
seers. The  caption  should  also  show  what  such 
complaint  is.  Reg.  v.  Sheffield,  3  New  Sess.  Cas. 
282;  12Jur.  791;  17  L.  J.,  M.C.,  155— Q.  B. 

The  caption  of  the  examinations  on  which  an 
order  of  removal  is  made  must  show  that  they 
were  taken  upon  the  complaint  of  the  overseers 
who  obtained  the  order,  that  the  pauper  had  be- 
come chargeable  to  their  parish,  (Erie,  J.,  dissent- 
ing). Reg.  v.  Witham,  Reg.  v.  Monk  Breton,  3 
New  Sess.  Cas.  278;  12  Jur.  791;  17  L.  J.,  M.  C., 
155— Q.  B. 

Copies  of  all  the  examinations  taken,  and  of  all 
documents  received  by  removing  justices  touching 
the  settlement  of  a  pauper,  must  be  sent  with  a 
copy  of  the  order  to  the  appellants.  Reg.  v.  Mylor, 
3  New  Sess.  Cas.  32— Q.  B. 

Where  an  examination  set  up  two  grounds  of 
removal,  one  by  hiring  and  service,  and  the  other 
by  a  previous  order  of  removal  unappealed  against, 
but  a  copy  of  this  previous  order  was  not  sent  with 
the  other  examinations — Held,  that  the  appellants 
were  precluded  from  going  into  proof  of  either 
ground  of  settlement.  Ib. 

On  application  for  an  order  of  removal,  the  jus- 
tices, besides  the  witnesses  produced  on  behalf  of 
the  removing  parish,  examined  others  at  the  re- 
quest of  an  attorney  who  appeared  for  the  parish 
to  which  the  removal  was  to  be  made.  This  last 
evidence  was  not  transmitted  with  the  other  exam- 
inations, nor  taken  down  in  writing: — Held,  that 
stat.  4  &  5  Will.  4,  c.  76,  s.  79,  was  sufficiently 
complied  with  by  sending  the  other  examinations. 
Reg.  v.  Holne,  9  Q.  B.  71. 

A  parish  removing  paupers  transmitted  exami- 
nations, the  first  of  which  purported  to  be  made 
touching  the  last  legal  settlement  of  the  paupers, 
and  to  be  taken  by  justices  whose  jurisdiction 
sufficiently  appeared.  In  the  margin  were  the 
words  "County  of  Leicester,  to  wit."  The  next 
examination  had  the  same  marginal  words,  and 
purported  to  be  taken  "  touching  the  above-named 
settlement,"  and  "before  us  the  said  justices:" 
their  names  were  subscribed,  and  were  the  same 
as  those  subscribed  to  the  first  examination ;  but 
there  was  no  other  statement  showing  their  juris- 
diction : — Held,  that  the  latter  examination  was 
bad,  for  that  each  of  the  examinations  on  which  an 
order  of  removal  is  made  must  contain  in  itself 
every  statement  necessary  to  show  jurisdiction, 
and  the  want  of  such  a  statement  cannot  be  sup- 
plied by  reference  from  one  examination  to  an- 
other. Reg.  v.  Ratclife  Culley,  9  Q.  B.  19. 

The  grounds  of  appeal  against  an  order  remov- 
ing a  widow  with  her  children  to  her  maiden 
settlement  were — 1.  That  the  order  and  examina- 
tions were  bad  and  insufficient  on  the  face  thereof 
respectively.  2.  That  there  was  no  legal  evi- 
dence of  chargeability,  and  that  the  examinations 
do  not  prove  relief.  3.  That  no  legal  evidence  of 
relief  was  given.  4  and  5.  That  the  examinations 
do  not  show  any  proper  search  for  the  settlement 
of  the  pauper's  late  husband.  6.  That  the  justices 
had  no  jurisdiction  to  remove  without  evidence; 
that  the  husband  had  no  settlement,  or  none  that 
couid  be  discovered  ;  and  that  the  order  was  made 
without  such  evidence.  7.  That  the  widow  could 
have  given  information  as  to  his  settlement.  8. 
That  the  order  describes  the  eldest  son  as  legiti- 
mate, whereas  the  evidence  on  which  it  was  nwde 


shows  him  to  be  a  bastard  :  — Held,  the  general 
ground  of  appeal  being  followed  by  specific  ones 
alleging  defects  in  the  examinations,  the  appel- 
lants could  not,  under  the  general  ^ruiiiici,  nliject 
to  the  examinations  for  a  cause  riot  particularly 
specified,  as  they  did  not  show  a  legal  hiring  and 
service,  (on  which  the  widow's  settlement  de- 
pended), or  that  the  jurat  was  imperfect.  Reg.  \ . 
Birmingham,  8  Q.  B.  418. 

The  order,  dated  August  26th,  1844,  purported 
to  adjudicate  on  the  settlement  of  A.  B.,  widow, 
and  four  of  her  children,  viz.  Henry,  aged  nine 
and  a  half  years,  James,  &c.  By  the  examinations 
it  appeared  that  Henry  was  illegitimate  and  of  the 
age  mentioned  : — Held,  that  the  word  "  children" 
standing  alone  meant  legitimate  children,  and  that 
Henry  was,  therefore,  misdescribed,  and  the  order, 
as  to  him,  bad.  Ib. 

The  widow  in  her  examination  said,  "I  never 
knew  or  saw  any  relation  of  my  late  husband,  nor 
can  I  tell  to  what  parish  or  place  he  belonged." 
Nothing  further  appeared  as  to  his  settlement : — 
Held,  that  the  widow  was  removable  to  her  maiden 
settlement,  without  further  inquiry  by  the  respond- 
ents as  to  the  settlement  of  her  husband.  16. 

The  examinations  taken  before  removing  jus- 
tices were  headed:  —  "Huntingdonshire,  to  wit. 
The  examination  of"  &c.,  "  at  present  residing" 
&c.,  "  taken  on  oath  this  22d  day  of  March,  1845, 
before  us,  two  of  her  Majesty's  justices  of  the 
peace  in  and  for  the  said  county,  touching  the 
place  of  the  last  legal  settlement  of"  M.: — Held, 
that  the  order  of  removal  founded  thereon  was 
bad,  the  examinations  showing  no  jurisdiction,  as 
it  did  not  appear  on  the  face  of  them  that  they 
were  taken  on  a  proper  complaint;  although,  in  a 
case  stated  by  the  sessions  for  the  Court  of  Queen's 
Bench,  it  appeared  to  have  been  proved,  on  the 
trial  of  the  appeal,  that  a  complaint  was  duly 
made,  and  that  the  examinations  were  taken,  and 
order  made  on  the  hearing  of  such  complaint. 
Reg.  v.  Molesworth,  9  Q.  B.  65. 

The  caption  of  the  examinations  stated,  that 
they  were  taken  on  oath,  "  upon  the  complaint  of 
the  churchwardens  and  overseers  of  the  parish  of 
A.:"  Held,  insufficient.  Reg.  v.  East  Storehouse, 
17  L.  J.,  M.  C.,  166— Q.  B. 

The  caption  of  an  examination  stated,  that  the 
examination  was  taken  "  touching  the  legal  set- 
tlement" of  the  pauper,  (not  stating  any  com- 
plaint):—Held,  insufficient.  Reg.  v.  St.  Thomas 
New  Sarum,  17  L.  J.,  M.  C.,  164— Q.  B. 

Wherever  in  the  examinations  there  is  but  one 
settlement  relied  on,  a  general  notice  of  objection, 
that  the  pauper  was  not  settled  modo  et  forma, 
puts  that  settlement  in  issue,  and  is  sufficient. 
Res.  v.  St.  Giles,  Colchester,  3  New  Sess. 
240;  12  Jur.  726;  17  L.  J.,  M.  C.,  14S— Q.  B 

The  affirmative  of  such  an  issue  is  on  the  re- 
spondents.    They  are  bound  to  produce  efid 
in  support  of  the  settlement  as  stated  in  th-'  exai 
nations.     The  appellants  in.iy  bbjecl   to 
ciency  of  such  evidence,  or  mayd.^ 
dement.     Ib. 

The  examinations  and  notices  of  9bjecb 
in  the  nature  of  pleadings  between  (!..•  |>" 

The  onlv  settle Qt  disclosed   1-v   th-   .•\:iu.ina- 

tions  was  the  birth  settlement  of  the  pai 
husband:— Held, *hat,  under  ;>  ground  ol 
which  stated  generally  that  "the  pauper 
at  the  time  of  Ihe  order,  nor  was  the  late  hurt 
at  the  time  of  his  decease,  legally  Itttled"  in  the 
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appellant  parish,  the  respondents  were  bound  to 
give  evidence  of  the  birth  of  the  pauper's  late  hus- 
band in  the  appellant  parish,  though  there  was  no 
ground  of  appeal  traversing  the  fact  of  his  being  born 
there,  or  alleging  that  he  was  born  elsewhere.  Ib. 

Where  the  caption  of  an  examination  only 
stated  that  it  was  taken  on  the  complaint  of  the 
overseers  touching  the  place  of  residence,  charge- 
ability,  and  the  last  place  of  legal  settlement  of 
the  pauper — Held,  insufficient.  Reg.  v.  Gomersal, 
3  New  Sess.  Cas.  284;  17  L.  J.,  M.  C.,  163— Q.  B. 

Removal,  and  Order  for.] — An  order  of  two  jus- 
tices, reciting  a  complaint  "  unto  us  whose  names 
are  hereunto  set  and  seals  affixed,  being"  &c., 
"  that  A.  B.,  widow,  and  her  four  children," 
(naming  them,)  "  have  come  to  inhabit,"  &c., 
"  upon  due  proof  made  thereof,  as  well  upon  the 
examination  of  the  said  A.  B.  upon  oath,  as 
otherwise,"  &c.,  adjudged  the  "  settlement  of 
them  the  said  A.  B.,  and  the  said  four  chil- 
dren," &c.,  in  the  appellent  parish.  It  pur- 
ported to  be  "  taken  upon  oath  before  us,  two  of 
her  Majesty's  justices,"  &c.  (not  naming  them). 
The  jurat  was  "  sworn  before  us,  C.  R.  M.,  T.  B." 
The  examination  of  A.  B.  showed  a  settlement  be- 
fore marriage,  in  the  appellant  parish,  by  hiring 
and  service,  and  that  her  eldest  child  was  not  born 
in  wedlock  ;  and  stated,  "  I  never  knew  or  saw 
any  relation  of  my  late  husband,  nor  can  I  tell  to 
what  parish  or  place  he  belonged."  The  grounds 
of  appeal  were,  that  the  order  and  examinations  are 
bad  on  the  face  thereof;  that  there  is  no  sufficient 
evidence  of  chargeability  ;  that  the  examinations 
do  not  show  sufficient  search  after  the  husband's 
settlement;  that  the  justices  had  no  jurisdiction  to 
remove  the  pauper  till  search  had  been  made  after 
the  husband's  settlement;  that  the  order  was  bad, 
as  describing  the  son  H.  as  legitimate,  whereas 
the  examinations  stated  him  to  be  illegitimate  : — 
Held,  that  the  appellants  could  not,  under  the 
general  ground  of  appeal,  object  that  the  examina- 
tions did  not  allege  a  service  under  a  yearly  hir- 
ing ;  or  that  the  jurat  was  insufficient,  in  not  show- 
ing jurisdiction  in  the  justices  ;  or  that,  the  pauper 
being  a  markswoman.  it  should  appear  on  the  ex- 
amination that  her  statement  was  read  over  to  her. 
Reg.  v.  Birmingham  (Churchwardens,  SfC.},  2  New 
Sess.  Cas.  283  ;  15  Law  J.,  N.  S.,  M.  C.,  65  ;  10 
Jur.  406. 

Semble,  first,  that  it  sufficiently  appeared  on  the 
face  of  the  examination  that  it  was  taken  by  jus- 
tices having  jurisdiction;  secondly,  that  it  must 
be  presumed  that  the  examination  was  duly  taken, 
though  it  did  not  purport  to  have  been  read  over 
to  the  examinant,  or  that  she  knew  the  contents 
of  it.  Ib. 

Held,  that  the  order  was  bad,  in  describing  the 
eldest  child  as  if  it  were  legitimate.  Ib. 

Where  the  examinations  show  a  maiden  settle- 
ment, and  no  settlement  of  the  husband  is  made 
to  appear,  the  place  of  the  maiden  settlement  is 
prima  facie  that  to  which  the  pauper  must  be 
taken.  Ib. 

The  examinations  for  the  removal  of  a  widow 
stated,  that  she  did  not  know  the  settlement  of  her 
husband ;  that  she  was  born  in  the  appellant 
parish,  and  was  chargeable  to,  and  had  been  re- 
lieved by,  the  respondent  parish  for  several  weeks 
last  past,  with  money  and  bread,  and  with  Is.  on 
the  day  of  the  date  of  her  examination: — Held, 
first,  that  it  was  not  necessary  to  state  a  residence 
of  forty  days  in  the  appellant  parish,  that  not  being 
material  to  a  birth  settlement  under  the  13  &  14 


Car.  2,  c.  12.     Reg.  v.  Watford,  2  New  Sess.  Cas. 
460;  10  Jur.  1053— Q.  B. 

Secondly,  not  to  show  the  settlement  of  the 
husband  to  be  in  the  appellant  parish,  or  that  it 
could  not  be  ascertained.  Ib. 

One  ground  of  appeal  objected,  that  it  did  not 
appear  by  sufficient  statement  of  facts,  and  bypro- 
per  and  legal  evidence  of  those  facts,  that  the  pau- 
per was  chargeable,  &c.: — Held,  that  the  fact  of 
chargeability  sufficiently  appeared  in  the  examina- 
tion, and  that  it  was  not  competent  to  the  appel- 
lants, on  this  ground  of  appeal,  to  object  to  it  for 
want  of  a  statement  of  residence.  Ib. 

An  order  of  removal  was  in  the  following  form  : 
— "Middlesex,  to  wit.  Whereas,  complaint  has 
been  made  unto  us,  two  justices,  acting  in  and  for 
the  county  of  M.,  by  &c.,  that  A.  (the  pauper)  in- 
truded and  came  into  the  parish  of  B.,  and  hath 
actually  become  chargeable  to,  and  is  now  inhabit- 
ing in  the  said  parish,  &c."  It  then  required  the 
churchwardens  and  overseers  of  B.,  "  on  sight 
hereof,"  to  remove  the  pauper  from  B.  to  E.: — 
Held,  that  the  complaint  stated  in  the  order  was 
sufficient,  inasmuch  as  it  complied  with  the  requi- 
sites of  the  35  Geo.  3,  c.  101,  s.  1,  which  in  part 
repeals  the  13  &  14  Car.  2,  c.  12,  and  requires 
only  that  a  pauper  shall  be  inhabiting  and  actually 
chargeable  before  removal.  Reg.  v.  St.  Paul's, 
Covent  Garden,  2  New  Sess.  Cas.  508 ;  10  Jur.  1081 
— Q.  B. 

Held,  secondly,  that  the  jurisdiction  of  the  jus- 
tices as  to  the  place  where  the  order  was  made 
sufficiently  appeared.  Ib. 

Held,  thirdly,  that  the  statement  that  complaint 
was  made  to  them,  acting  in  and  for  the  county, 
amounted  to  a  statement,  that  they  were  justices 
in  and  for  the  county.  Ib. 

Held,  fourthly,  that  an  order  to  remove  "on 
sight,"  was  not  invalid.  Ib. 

A.  and  B.,  two  distinct  parishes,  were  by  the 
4  Will.  4,  c.  23,  united  for  all  purposes  whatso- 
ever (except  ecclesiastical  matters) : — Held,  that  a 
pauper  who  had  gained  a  settlement  in  A.,  pre- 
vious to  such  union,  might  afterwards  be  removed 
to  the  united  parishes  of  A.  and  B.  Reg.  v.  St. 
Martin  (New  Sarum),  2  New  Sess.  Cas.  416; 
15  Law  J.,  N.  S.,  M.  C.,  123 ;  10  Jur.  594. 

The  complaint  on  which  an  order  of  removal  is 
founded,  may  be  by  the  churchwardens  or  over- 
seers, under  the  13  &  14  Car.  2,  c.  12.  Reg.  \. 
Watford,  2  New  Sess.  Cas.  460;  10  Jur.  1053 — 
Q.B. 

"Whereas  complaint  has  been  made  to  me,  one 
of  her  Majesty's  justices  of  the  peace  in  and  for 
the  county  of  Middlesex,  (one  of  the  police  ma- 
gistrates of  the  Metropolis  sitting  at  the  police 
court,  Great  Marlborough  Street,  in  the  parish  of 
St.  James,  Westminster,  within  the  metropolitan 
police  district),  by  Sic.,  that  J.  J.  and  E.  J.  are 
lately  come  into  their  said  parish,  endeavouring 
to  settle  there,  contrary  to  law  ;  and  it  appeareth 
unto  me,  the  said  police  magistrate  of  the  Metro- 
polis, and  I  do  adjudge,  that  they  are  become 
chargeable  to  the  said  parish,"  &c.: — Held,  first, 
that  the  order  sufficiently  appeared  to  have  been 
made  by  a  magistrate  of  the  police  courts  of  the 
Metropolis,  under  stat.  2  &  3  Viet.  c.  71,  s.  14. 
Reg.  v.  St.  Giles-in-the-Fields,  2  New  Sess.  Cas. 
389;  15  Law  J.,  N.  S.,  M.  C.,  122;  10  Jur.  754 
—Q.B. 

Held,  secondly,  that  it  did  not  appear  to  have 
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been  made  upon  a  complaint  that  the  paupers  had 
become  chargeable,  and  was,  therefore,  bad.    Ib. 

An  order  of  removal,  purported  to  be  made  by 
two  of  her  Majesty's  justices  of  the  peace,  acting 
in  and  for  the  S.  division  of  the  county  of  Glou- 
cester, and,  afteV  reciting  a  complaint  by  the 
churchwardens  and  overseers  of  the  parish  of  C. 
S.,  and  that  the  paupers  were  inhabiting  in  and 
chargeable  in  the  parish  of  C.  S.,  in  the  said 
county  of  Gloucester,  required  the  churchwardens 
and  overseers  of  C.  S.  to  remove  the  paupers  to 
A.,  if  no  notice  of  appeal  should  be  given  within 
twenty-one  days  after  service  of  the  order,  notice 
of  chargeability,and  examinations,  upon  the  parish 
of  A.,  or  if  notice  of  appeal  should  be  given 
within  twenty-one  days,  then  forthwith  after  the 
time  for  prosecuting  such  appeal  should  have  ex- 
pired (if  the  same  be  not  duly  prosecuted),  or  in 
case  the  same  should  be  prosecuted,  then  forth- 
with after  the  final  determination  of  the  same,  if 
the  order  should  be  confirmed;  and  concluded, 
"Given  under  our  hands  and  seals  at  0.  S.,  in  the 
said  county  of  Gloucester."  It  was  admitted  that 
the  above  order  was  defective.  Reg.  v.  Blathwayt 
(or  Gloucestershire  Justices},  2  New  Sess.  Cas.  240  ; 
3  Dowl.  &  L.  542  ;  1  B.  C.  Rep.  33 ;  15  Law  J., 
N.  S.,  M.  C.,  48;  10  Jur.  96. 

Where  an  order  of  removal  was  in  the  following 
form  : — "  Borough  of  L.,  on  the  complaint  of  the 
churchwardens  &c.  of  the  parish  of  M.,  in  the 
borough  of  L.  aforesaid,  unto  us  whose  hands  and 
seals  are  hereunto  set,  two  of  her  Majesty's  jus- 
tices of  the  peace  in  and  for  the  said  borough,  that 
S.  W.  (the  pauper),  &c.,  now  inhabit  in  the  said 
parish  of  M.,  not  having  gained-a  legal  settlement, 
and  are  now  actually  chargeable  to  the  said 
parish:  we,  the  said  justices,  upon  due  proof 
made  thereof,  as  well  on  the  examination  of  the 
said  S.  W.  upon  oath,  as  otherwise,  and  likewise 
upon  due  consideration  had  of  the  premises,  do 
adjudge  the  same  to  be  true;  and  we  do  likewise 
adjudge  that  the  lawful  settlement  of  the  said  S. 
W.  is  in  the  township  of  B.,"  &c.  "  Given  under 
our  hands  and  seals  this  18th  day  of  August, 
18450) — Held,  that  it  sufficiently  appeared  that 
the  order  was  made  by  the  justices  in  the  borough 
of  L.,  and  consequently  within  the  jurisdiction. 
Reg.  v.  King's  Lynn  (Recorder),  3  Dowl.  &  L. 
725;  1  B.  C.  Rep.  108;  2  New  Sess.  Cas.  234; 
15  Law  J.,  N.  S.,  M.  C.,  93 ;  10  Jur.  640— Cole- 
ridge. 

Held,  secondly,  that  though  the  adjudication 
was  stated  to  be  made  "  upon  oath,  &c.,  as  other- 
wise," yet  the  Court  would  not  intend  that  the 
justices  adjudicated  upon  any  evidence  which  was 
not  upon  oath,  and  that  the  words  "  as  other- 
wise"  must  be  construed  to  mean  other  lega' 
proof.  Ib. 

Held,  thirdly,  that  the  order  was  sufficient 
without  a  further  statement  of  an  examination 
into  the  pauper's  settlement  at  B.  Ib. 

Under  the  5  Geo.  2,  c.  19,  s.  2,  an  order  re 
moved  by  certiorari  is  "confirmed"  by  simpl; 
discharging  the  rule  for  quashing  it.  Reg.  v 
Latchford,  6  Q.  B.  567. 

An  order  of  removal,  against  which  there  ha( 
been  no  appeal  to  the  quarter  sessions,  may  b 
brought  up  by  certiorari  for  defects  appearing  01 
the  face  of  it.  Reg.  v.  Blathwayt  (or  Gloucester 
shire  Justices),  3  Dowl.  &  L.  542;  2  New  Sess 
Cas.  240:  1  B.  C.  Rep.  33;  15  Law  J.,  N.  S. 
M.  C.,  48— Williams. 


[By  10  Sf  11  Viet.  c.  33,  the  laws  for  thf  rtmoral 
f  poor  persons  from  England  and  Scotland  are 
mended.] 

An  order  of  removal  was  made  before  the  pass- 
ng  of  the  9  &  10  Viet.  c.  66,  but  no  removal  t.mli 
lace  till  after  the  act  had  passed.    An  appeal  was 
ntered  against  the  order  alter   the   pauper    had 
een    removed,  the    chief  ground  of  which  was 
hat  the  pauper  had  resided  in   the   respondent's 
>arish  five  years  next  before  the  application  for 
he  warrant  for  his    removal.     The   sessions   re- 
used to  hear  the  appeal,  on  the  ground  that  the 
>rder  was  made   before    the  passing  of  the  act, 
nd  the    removal   had    occurred    afterwards,   and 
hat  the  statute  gave  no  right  of  appeal  against 
he  removal.      The    Court   granted   a  mandamus 
o  the  justices  to  hear  the  appeal.     Reg.  v.  Mid- 
llesex  (Justices),  11  Jur.  909;  16  Law  J.,  M.  C., 
35 — B.  C. — Wightman. 

An  order  of  removal  purported  to  be  made  by 
wo  justices  for  the  jurisdiction,  but  did  not  set 
brth  their  names  in  full ;  in  signing  the  order  one 
ustice  abbreviated  his  Christian  name,  the  other 
lenoted  his  Christian  name  by  an  initial  only. 
The  examination  on  which  the  order  was  made 
>urported  by  its  caption  to  have  been  taken  by 
wo  justices  for  the  jurisdiction,  and  the  jurat  was 
'  sworn  before  us,  the  said  justices,"  and  was 
signed  in  the  same  manner  as  the  order: — Held, 
n  each  case,  that  the  signatures  were  sufficient. 
Reg.  v.  Worthenbury,  7  Q.  B.555. 

An  order  of  removal  having  the  marginal  venue, 
'  Borough  of  K.,"  and  commencing  "  upon  the 
plaint  of  the  churchwardens"  &c.,  "  unto  us,  G.  C. 
and  S.  F.,"  "  being  two  of  her  Majesty's  justices 
of  the  peace  for  the  said  borough  of  K.,"  does 
not  sufficiently  show  that  the  justices  heard  the 
complaint  within  the  jurisdiction.  The  complaint 
should  appear  to  have  been  heard  by  justices  "  in 
and  for  &c."  Reg.  v.  Stockton,  7  Q.  B.  520. 

An  order  of  removal  recited  a  complaint  by  the 
parish  officers,  that  the  pauper  had  come  into  the 
parish  endeavouring  to  settle  there  contrary  to 
law,  and  adjudicated  that  he  had  become  charge- 
able to  the  parish: — Held  bad,  because  the  com- 
plaint, as  recited,  did  not  aver  chargeability,  and 
therefore  the  order  showed  no  jurisdiction.  Reg. 
v.  St.  Giles-in-the-Fields,  7  Q.  B.  529. 

An  order  of  justices,  removing  a  pauper  from 
parish  B.  to  parish  P.,  both  in  the  county  of  M., 
recited  a  complaint  by  the  parish   officers  of  B., 
that  the  pauper  "  intruded  and  came  into  the  said 
parish  of  B.,  and  hath  actually  become  chargeable 
to,  and  is  now  inhabiting  in   the  same  parish," 
and  it  adjudged  "the  same  to  be  true:"- 
that  the  order  showed  jurisdiction,  though   it  dn 
not  state  that  the  pauper  had  come  into  the  parish 
with  intent  to  settle,  as  required  untie 
14  Car.  2,  c.  12,  s.  1,  inasmuch  as  Bl 
c  101  's  1   gives  a  new  pow.er  of  removing  paupers, 
inhabiting  and  actually  chargeable,  without  r.-i 
ence  to  the  purpose  with  which   the  |>:m|u-r   . 
habits.    Reg.  v  St.  Paul,  Cocent  Garden,  7  Q.  B. 
533;   16  Law  J.,  M.  C.  11. 

The  order  appeared  to  be  mail.-  by  and   upon 
complaint  before  "two  of  her  Maj. 
of  the  peace  acting  in  and  for  the  county  ol  M., 
and  it  contained  no  further  (statement  -I  the  pit 
where  it  was  mad<  ,  eicepl  »  M.  to  wit,"  m  the 
margin:— Held,  that  it  sufficiently  appeared  that 
the  complaint  ami   onlrr  were   made   m    M. 
order  directed  the  rarisli  officen  <•(  H.  to      - 
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the  pauper  "on  sight  hereof:" — Held,  not  invalid 
on  that  account.    Ib. 

Held,  also,  that  it  sufficiently  appeared  that  the 
justices  were  justices  for  the  county  of  M.  Ib. 

An  order  of  removal  (made  upon  the  complaint 
of  the  overseers  of  S.)  described  the  pauper  as  the 
widow  of  J.  L.,  and  removed  her  to  W.,  which 
the  examination  showed  to  be  the  place  of  her 
maiden  settlement: — Held,  that  the  examinations 
supported  the  order  of  removal,  the  latter  fur- 
nishing no  evidence  of  the  settlement  of  J.  L.,  the 
husband,  and  that  no  inquiry  into  the  place  of  his 
settlement  was  necessary.  Reg.  v.  Watford,  16 
Law  J.,  M.  C.,  1. 

Held,  also,  that  the  statement  of  the  complaint 
was  sufficient.  Ib. 

By  stat.  9  &  10  Viet.  c.  66,  s.  1,  a  pauper,  in 
order  to  acquire  the  privilege  of  irremovability, 
must  be  resident  in  the  parish  for  five  years  pre- 
vious to  the  making  of  the  order  of  removal.  Reg. 
T.  Salford,  3  New  Sess.  Cas.  286 ;  12  Jur.  790 ;  17 
L.  J.,  M.  C.,  170— Q.  B. 

If  the  pauper  has  been  imprisoned,  or  relieved, 
&c.,  for  a  period  in  the  parish,  that  period  is  to 
be  excluded  in  the  computation  of  the  required 
time.  Ib. 

If,  however,  the  period  of  imprisonment,  &c. 
was  passed  out  of  the  parish,  the  pauper  is  re- 
movable ;  for,  in  such  a  case,  as  the  enacting 
clause  of  the  section  does  not  apply,  so  neither 
does  the  excepting  clause.  Ib. 

Semble,  the  removal,  after  the  statute,  of  a  per- 
son rendered  irremovable  thereby,  is  a  good  ground 
of  appeal  against  a  valid  order  of  removal  made 
before  the  statute.  Ib. 

The  enactment  in  9  &  10  Viet.  c.  66,  s.  1,  is 
retrospective,  so  as  to  apply  to  cases  where, 
although  the  residence  upon  which  the  privilege 
of  irremovability  is  claimed  has  been  partly  before 
the  passing  of  the  statute,  yet  the  application  for 
the  warrant  of  removal  is  after  it.  Reg.  v.  Har- 
row-on-the-hill,  3  New  Sess.  Cas.  232  ;  12  Jur.  518  ; 
17  L.  J.,  M.  C.,  148— Q.  B. 

Semble,  that  if,  during  the  time  a  person  is  resi- 
dent in  the  parish,  he  is,  for  a  period,  within  any 
of  the  provisoes  of  the  section,  that  period  is  to 
be  excluded  from  computation  ;  but  the  time  before 
that  period  may  be  added  to  the  time  subsequent, 
so  as  to  make  up  the  time  necessary  to  give  the 
privilege  of  irremovability.  The  proviso  deals 
with  time,  which,  but  for  the  proviso,  would  have 
been  reckoned.  Ib. 

A  pauper,  after  residing  eighteen  years  in  S., 
was  removed  to  C.,  under  an  order  of  removal  in 
1842  ;  but  after  ten  days,  upon  being  allowed  out- 
door relief,  she  returned  to  her  cottage  in  S., 
where  her  children  were,  and  remained  in  it  until 
the  allowance  was  discontinued,  in  November, 
1846: — Held,  that  she  had  not  resided  in  S.  for 
five  years,  within  sect.  1  of  stat.  9  &  10  Viet.  c.  66, 
and  was,  therefore,  removable.  Reg.  v.  Seend, 
3  New  Sess.  Cas.  276;  12  Jur.  939— Q.  B. 

Residence  as  widow  will  coalesce  with  residence 
as  wife,  to  complete  the  five  years'  residence  re- 
quired to  give  the  pauper  the  privilege  of  irre 
movability  from  the  parish,  under  stat.  9  &  10  Viet. 
c.  66.  Reg.  v.  Glossop,  3  New  Sess.  Cas.  256  ;  12 
Jur.  1071;  17  L.  J.,  M.  C.,  171— Q.  B. 

The  statute  does  not  create  a  ground  of  appeal 
against  an  order  of  removal  made  before  the  sta- 
tute, and  valid  at  the  time  it  was  made,  by  reason 


of  the  pauper  having  become  irremovable,  by  the 
terms  of  the  statute,  before  the  appeal  is  heard.  Ib. 

The  proviso  in  sect.  1  of  stat.  9  &  10  Viet.  c.  66, 
is  retrospective,  and  may  apply  to  time  comprised 
within  the  enacting  clause,  although  such  time 
had  passed  when  the  statute 'passed.  Reg.  v. 
Christchurch,  3  New  Sess.  Cas.  320 ;  12  Jur.  1072 
-Q.B. 

Therefore,  a  pauper,  who  resided  in  the  remov- 
ing parish  from  April,  1839,  till  the  order  of  re- 
moval in  May,  1S47,  but  had  been  receiving  relief 
continuously  from  1843,  is  removable.  Ib. 

The  pauper,  after  being  resident  in  the  appel- 
lant parish  for  more  than  five  years,  was,  before 
the  stat.  9  &  10  Viet.  c.  66,  removed  to  and  re- 
lieved in  the  respondent  parish  for  nineteen 
months,  under  an  order  of  justices.  She  returned 
to  the  appellant  parish,  and  continued  therein 
some  months,  and  became  again  chargeable,  after 
the  statute,  whereupon  another  order  was  made. 
The  sessions  discharged  it,  supposing  that  the 
pauper  was  become  irremovable  by  virtue  of  the 
statute  : — Held,  that  the  sessions  were  wrong,  in- 
asmuch as  the  first  removal,  though  forcible,  was 
a  disruption  of  residence,  and  the  case  was,  there- 
fore, neither  within  the  enactment  nor  the  proviso 
of  the  1st  section  of  the  statute.  Reg.  v.  Halifax, 
3  New  Sess.  Cas.  268  ;  12  Jur.  789;  17  L.  J.,  M, 
C.,  158— Q.  B. 

Before  the  first  removal  the  pauper  had  rented 
a  house  in  the  appellant  parish,  of  which,  during 
the  removal,  she  kept  the  key,  in  which  she  left 
her  furniture,  and  to  which  she  was  always  de- 
sirous of  returning  : — Held,  that,  although  she  was 
always  desirous  of  returning,  yet,  since  she  had 
no  right  to  return  while  in  a  state  of  chargeability, 
the  continuity  of  residence  was  broken  in  fact,  and 
could  not  be  implied  in  law.  Ib. 

Held,  also,  that  the  examinations  need  not  nega- 
tive that  the  chargeability  was  occasioned  by 
sickness  or  accident.  Ib. 

Held,  also,  that  an  order  of  removal  unappealed 
against  is  not  bad,  because  it  does  not  state  the 
place  where  it  was  made.  Ib. 

A  pauper,  who  became  a  widow  before  the  pass- 
ing of  the  stat.  9  &  10  Viet.  c.  66,  is  removable  by 
sect.  2,  which  enacts  that  no  woman  residing  with 
her  husband  at  the  time  of  his  death  shall  be  re- 
moved, nor  shall  any  warrant  be  granted  for  her 
removal  from  such  parish  for  twelve  months  nest 
after  his  death,  if  she  so  long  continue  a  widow. 
Reg.  v.  St.  Mary,  Whitechapcl,  Reg.  v.  St.  Pancras, 
3  New  Sess.  Cas.  262  ;  12  Jur.  792  ;  17  L.  J.,  M. 
C.,  172— Q.  B. 

The  removal  of  a  pauper  so  rendered  irremova- 
ble is  a  good  ground  of  appeal  against  an  order  of 
removal  valid  at  the  time  it  was  made.  Ib. 

The  statute  9  &  10  Viet.  c.  66,  s.  1,  does  not 
render  a  married  woman  irremovable,  although 
she  may  have  resided  five  years  in  the  parish  seek- 
ing to  remove  her,  unless  her  husband,  if  charge- 
able, would  have  been  irremovable  also.  Reg.  \. 
Pott  Shrigley,  3  New  Sess.  Cas.  317. 

The  proviso  at  the  end  of  stat.  9  &  10  Viet.  c.  66, 
s.  1,  applies  only  to  those  persons  who  are  within 
the  enacting  part  of  the  same  section.  Reg.  v.  St. 
Ebbs  or  Ebbe,  Oxford,  3  New  Sess.  Cas.  309  ;  12 
Jur.  1002— Q.  B. 

Therefore,  where  a  man  and  his  wife  and  chil- 
dren had  come  into  a  parish  at  Midsummer,  1S46, 
and  the  man  deserted  them  in  March,  1847,  and 
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they  were  removed  to  his  settlement  by  an  order 
dated  29th  April,  1847 — Held,  that  they  were  re- 
movable. Ib. 

An  order  of  removal,  purporting  to  be  made  by 
"  B.  C.,  one  of  the  magistrates  of  the  police  courts 
of  the  metropolis,  sitting  at  the  Clerkenwell  police 
courts,  within  the  metropolitan  police  district," 
and  concluding,  "  Given  under  my  hand  and  seal, 
at  the  police  court  aforesaid,"  sufficiently  shows 
jurisdiction  to  make  the  same,  under  stats.  2  &  3 
Viet.  c.  71,  and  3  &  4  Viet.  c.  84.  -Reg.  v.  Ham- 
mersmith (Churchwardens),  3  New  Sess.  Cas.  84 ; 
12  Jur.  132 ;  17  L.  J.,  M.  C.,  107— Q.  B. 

The  principle  of  giving  notice  to  a  party  to  be 
affected  by  an  order  of  justices,  does  not  apply  to 
orders  of  removal.  Monkleigh,  Devonshire,  Ex 
parte,  2  B.  C.  Rep.  189— Erie. 

An  order  of  removal,  having  "  Borough  of  D." 
in  the  margin,  reciting  a  complaint  of  the  over- 
seers of  a  parish  in  the  borough  of  D.  to  R.  and 
R.,  "  being  two  of  her  Majesty's  justices  of  the 
peace  having  jurisdiction  within  and  for  the  said 
borough,"  and  not  otherwise  showing  that  the 
order  was  made  within  the  jurisdiction,  is  bad. 
And  the  Court  quashed  the  order  and  an  order  of 
sessions  affirming  it,  the  two  being  brought  up  by 
a  certiorari,  granted  in  the  first  instance,  and  with- 
out a  rule  to  show  cause,  by  fiat  of  a  judge  at 
chambers.  Reg.  v.  Newton  Ferrers,  9  Q.  B.  32. 

The  wife  of  a  marine  had  resided  in  parish  A. 
from  February,  1841,  to  October,  1846,  when  she 
became  chargeable.  At  this  time  her  husband, 
who  had  only  occasionally  resided  with  her  during 
the  above  period,  had  been  absent  for  six  months 
serving  at  sea: — Quaere,  if  she  was  removable, 
under  8  &  9  Viet.  c.  66.  Reg.  v.  East  Stonehouse, 
17  L.  J.,  M.  C.,  166— Q.  B. 

Notice  and  Grounds  of  Appeal.]  — A  notice  and 
grounds  of  appeal,  signed  by  a  majority  of  the 
officers  of  the  parish,  and  stating,  "We,  being  a 
majority  of,  and  acting  for  and  on  behalf  of  the 
churchwardens  and  overseers,  &c.,"  and  also 
"  that  the  following  are  the  grounds  of  our  appeal," 
is  sufficient.  Reg.  v.  Surrey  (Justices),  (St.  Anne, 
Westminster,  v.  St.  Mary  Magdalen,  Bermondsey), 
2  New  Sess.  Cas.  245  ;  3  Dowl.  &  L.  573  ;  1  B.  C. 
Rep.  12;  15  Law  J.,  N.  S.,  M.  C.,  46;  10  Jur. 
410— Williams.  • 

The  consideration  of  a  notice  of  appeal  is  merely 
preliminary  to  a  hearing  of  the  appeal ;  therefore, 
if,  upon  objection  taken  to  the  notice,  the  Sessions 
decide  that  it  is  bad,  and  dismiss  the  appeal,  the 
Court  will,  if  the  decision  is  erroneous,  award  a 
mandamus  to  enter  continuances  and  hear.  Ib. 

A  notice  of  appeal  against  an  order  of  removal, 
beginning,  "  We,  the  undersigned,  being  a  ma- 
jority of  the  churchwardens  and  overseers  of  the 
parish  of  &c.,"  and  signed  by  one  churchwarden 
and  four  overseers,  there  being  six  altogether  in 
the  parish,  is  sufficient,  without  stating  that  they 
were  the  majority  at  a  meeting  duly  convened. 
Reg.  v.  West  Riding,  Yorkshire,  (Justices),  3  Dowl. 
&  L.  152— B.  C.— Williams. 

Under  a  ground  of  appeal,  that  the  examinations 
fail  to  show  that  the  pauper  was  actually  charge- 
able, it  is  not  open  to  contend  that  the  statement 
of  chargeability  is  deficient  for  not  showing  resi- 
dence at  the  time  of  relief  given  in  the  removing 
parish.  Reg.  v.  Watford,  2  New  Sess.  Cas.  460; 
10  Jur.  1053— Q.  B. 

Appeal  against  Order.] — Where,  in  the  served 
copy  of  the  order  of  removal,  the  name  of  a  jus- 
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tice  was  so  illegibly  written  as  to  be  likely  to  mis- 
lead the  appellants,  who,  in  fact,  entered  their 
appeal  with  the  wropg  name:— Held,  that,  if  the 
sessions  were  of  opinion  that  the  appeal  was  in- 
tended to  be  entered  against  the  real  order,  they 
would  have  jurisdiction,  and  ought  to  try  it.  Reg. 
V.Middlesex  (Justices),  St.  Pancras  (Churchwardens 
and  Overseers),  App.,  St.  John,  Hackney,  (Church- 
wardens and  Overseers),  Resp.,  2  New  Sera.  Cas. 
341;  10  Jur.  494— B.  C.— Coleridge. 

Therefore,  where  an  order  of  removal  was  made 
by  two  justices,  of  the  names  of  William  Hurst 
Ashpital  and  Josiah  Wilson.  The  signature  of 
the  last-named  justice  was  very  illegibly  written, 
and  the  attorney  for  the  appellants,  believing  it  to 
be  Jonah  Walters,  and  not  Josiah  Wilson,  de- 
scribed the  order  in  his  petition  of  appeal,  which 
he  prepared  for  the  purpose  of  entering  and  re- 
spiting the  appeal,  as  the  order  of  William  Hurst 
Ashpital  and  Jonah  Walters,  whilst  the  clerk  of 
the  peace,  on  the  entry  of  the  appeal  and  the 
order  of  Sessions  for  entering  and  respiting  it,  de- 
scribed it  as  the  order  of  William  Hurst  Ashpital 
and  John  Walter,  in  which  manner  it  was  also 
subsequently  described  in  the  notice  of  appeal  and 
of  the  grounds  of  appeal : — Held,  that  it  sufficiently 
appeared  that  the  order  of  Messrs.  Ashpital  and 
Wilson  was  the  order  really  appealed  against,  and 
that  the  Sessions  were  wrong  in  refusing  to  hear 
the  appeal,  on  the  ground  of  a  fatal  variance  be- 
tween the  appeal  and  the  order.  Ib. 

An  order  of  removal  had  been  served,  and  no- 
tice and  grounds  of  appeal  sent  in  time  for  trial 
at  the  October  Sessions.  The  agent  of  the  attor- 
ney for  the  respondents  having,  however,  agreed 
with  the  attorney  for  the  appellants  that  the  trial 
of  the  appeal  should  be  postponed  till  the  Epi- 
phany Sessions,  the  attorney  for  the  respondents, 
not  being  aware  of  this  arrangement,  and  on  it 
being  certified  to  him  by  the  clerk  of  the  peace 
that  no  appeal  was  entered,  filed  the  order  of  re- 
moval, and  had  it  confirmed  at  the  October  Ses- 
sions. The  pauper  was  removed  immediately 
after  under  the  order.  The  appellants  applied  to 
enter  and  respite  an  appeal  against  the  same  order 
at  the  Epiphany  Sessions,  but  the  clerk  of  the 
peace  refused,  there  being  already  an  order  con- 
firming it  on  the  files  of  the  court.  Application 
being  made  to  the  Court  for  a  mandamus  to  erase 
the  entry  of  the  order  made  at  the  October  Ses- 
sions, the  Court  refused  to  allow  the  writ  to  go, 
as  the  Sessions  had  jurisdiction  by  the  entry  of 
the  appeal.  Reg.  v.  Glamorganshire  (Justices), 
15  Law  J.,  N.  S.,  M.  C.,  110;  10  Jur.  809— B.  C. 
— Wightman. 

Where  the  complaint  on  which  a  pauper  is  re- 
moved is  made  by  an  assistant  overseer: — Quare, 
whether  on  appeal  against  the  order  of  removal, 
the  Sessions  should  receive  evidence  to  show  that 
the  complaint  was  properly  authorized.  Reg.  v. 
Catteral,  Dav.  &  M.  702. 

An  appeal  against  an  order  of  removal  having 
been  entered  and  respited,  the  respondents  g 
notice  to  the  appellants  that  they  abandoned  the 
orderon  the  ground  that  the  examinations  were  de- 
fective,  and  that  they  should  a|>|.N  at  the  n.-\t 
Sessions  to  quash  the  order  on  a  ipei  ir\, 

"  quashed  not  on  thr  merits,"  and  th:it  tin  •.   (I 
ready  to  pay  the  appellants  their  rauonab 
The    Sessions    refused    to    hear   tin-    appt-.i! ,    ami 
quashed  the  order,  with  thr  above  ipecial  ei 
and  with  costs  to  the  appellants,  to  the  time  oi 
tice  of  abandomeutj   and  costs  of  cuming   to  the 
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Sessions  : — Held,  that  the  Sessions  had  done  right. 
Ex  parte  Pontefract,  2  New  Sess.  Cas.  1S1,  n. 

A  local  act  required  seven  days'  notice  at  least 
to  be  given  by  an  appellant  of  his  intention  to 
bring  an  appeal.  Notice  was  served  on  the  31st  of 
December.  The  sessions  commenced  on  the  7th 
of  January,  on  which  day  appeals  were  entered, 
but  not  heard  till  a  subsequent  day: — Held,  first, 
that  the  notice  was  insufficient,  as  both  the  day  of 
giving  the  notice,  and  the  day  of  holding  the  ses- 
sions, must  be  excluded,  and  that  the  day  of  bring- 
ing an  appeal  is  the  day  on  which  it  is  entered,  not 
that  on  which  it  is  heard :  secondly,  that  the  frac- 
tion of  a  day  cannot  be  taken  into  consideration 
in  such  a  case.  Reg.  v.  Middlesex  (Justices),  3  Dowl. 
&  L.  109— B.  C.— Wightman. 

The  Sessions  are  bound  by  stat.  9  Geo.  1,  c.  7, 
to  receive  and  adjourn  an  appeal  made  to  the  next 
sessions  after  an  order  of  removal,  if  no  notice 
has  been  given  to  the  respondents,  although  the 
appellants  might  have  given  notice,  and  have  tried 
the  appeal  at  those  sessions.  Reg.  v.  London 
(Justices'),  2  New  Sess.  Cas.  410  ;  15  Law  J.,  N.  S., 
M.  C.,  127— Q.  B. 

The  stat.  4  &  5  Will.  4,  c.  76,  ss.  79,  81,  makes 
no  difference  in  the  practice  in  this  respect.  Ib. 

Appellants  are  not  bound  to  enter  and  respite  an 
appeal  against  an  order  of  removal  at  the  next 
sessions  after  the  service  of  the  order  of  removal 
of  the  pauper  under  it,  unless  the  next  sessions  are 
practicable  for  all  purposes.  Reg  \.  Surrey  (Jus- 
tices), 2  New  Sess.  Cas.  155;  3  Dowl.  &  L.  343: 
10  Jur.  72. 

Therefore,  where  a  pauper  was  removed  on  the 
27th  of  March,  and  the  next  sessions  were  held  on 
the  9th  of  April,  but  there  was  not  sufficient  time 
intervening  to  give  the  requisite  notice  and  ground 
of  appeal  in  order  to  try: — Held,  that  the  appel- 
lants were  not  obliged  to  have  their  appeal  entered 
and  respited  at  the  April  Sessions.  Ib. 

The  9  Geo.  4,  c.  40,  s.  54,  enacts,  that  the 
churchwardens  and  overseers  of  a  parish,  in  which 
any  insane  person  shall  be  adjudged  to  be  settled, 
may  appeal  to  the  quarter  sessions  for  the  county 
where  such  order  shall  be  made,  in  like  manner 
and  under  like  restrictions  as  against  any  order  of 
removal,  which  appeal  the  justices  of  the"  peace,  at 
the  said  quarter  sessions,  are  authorized  and  em- 
powered to  hear  and  determine  in  the  same  man- 
ner as  appeals  against  orders  of  removal  are  now 
heard  and  determined  : — Quaere,  whether  the  pro- 
visions of  the  4  &  5  Will.  4,  c.  76,  s.  79,  requiring 
twenty-one  days'  notice  of  the  order  of  removal  to 
be  given,  and  thereby  extending  the  time  of  appeal- 
ing, affect  appeals  under  the  9  Geo.  4,  c.  40,  s.  54. 
Reg  v.  West  Riding  (Justices),  2  New  Sess.  Cas. 
304— B.  C.— Williams. 

Affidavits  showed  that  the  order  of  removal 
was  made  and  suspended  on  the  29th  July,  and 
that  the  suspension  had  never  been  taken  off';  that 
the  order  was  served  on  the  appellants  on  the  7th 
August;  that  the  appellants,  on  the  14th  October, 
served  on  respondents  a  notice  dated  the  6th 
September,  stating  the  intention  of  appellants  at 
the  next  sessions  to  enter  and  try  an  appeal  against 
the  order  of  removal,  in  which  notice  was  incor- 
porated a  statement  of  grounds  of  appeal ;  that, 
by  the  practice  of  the  sessions,  eight  days'  notice 
of  trial  was  required;  that  the  next  quarter  ses- 
sions were  held  the  17th  October  ;  that  no  appeal 
was  then  prosecuted,  or  entered  and  respited, 
as  one  of  the  deponents,  respondents'  attorney, 
had  been  informed  and  verily  believed ;  that  the 
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respondents  did  not  attend  at  the  October  sessions 
nor  at  the  following  Epiphany  sessions,  and  heard 
nothing  more  of  the  appeal  until  the  15th  Febru- 
ary following,  when  a  document  purporting  to  be 
a  copy  of  an  order  made  on  appeal  at  the  Epiphany 
sessions  held  on  the  4th  January,  for  quashing  the 
order  of  removal,  was  sent  to  respondents  by  the 
vestry-clerk  of  the  appellant  parish.  A  rule  for 
quashing  the  order  of  sessions  having  been  ob- 
tained on  these  affidavits,  and  no  affidavits  being 
filed  in  answer: — Held,  that  the  October  sessions 
were  the  next  practicable  sessions  after  the  order 
of  removal ;  and  that,  if  the  appeal  was  not  en- 
tered and  respited  at  those  sessions,  the  next 
Epiphany  sessions  had  no  jurisdiction  to  entertain 
it.  Reg.  v.  Sevenoaks,  7  Q.  B.  136. 

Held  also,  by  Lord  Denman,  C.  J.,  Williams 
and  Wightman,  JJ.,  that  the  statement  of  the  re- 
spondents' attorney  in  the  negative,  "as  he  had 
been  informed  and  believed,"  remaining  unan- 
swered by  the  opposite  party,  showed  sufficiently 
that  the  appeal  had  not  been  entered  and  respited 
at  the  October  sessions — dubitantePatteson,  J.  Ib. 

Held  also,  that  the  respondents  were  aggrieved 
(within  the  provisions  of  stat.  13  &  14  Car.  2, 
c.  12,  s.  2)  by  the  order  of  sessions,  and  that  the 
Court  was  bound  to  interfere  on  their  behalf.  76. 


Where  the  name  of  one  of  the  justices  signing 
an  order  of  removal  was  so  illegibly  written  in 
the  copy  of  the  order  sent  to  the  appellant  parish 
(although  legible  enough  in  the  copy  of  the  ex- 
aminations) that  the  parties  gave  notice  of  appeal 
as  against  the  order  of  A.  B.  and  Jonah  Walter, 
instead  of  A.  B.  and  Josiah  Wilson  (the  real  name 
of  the  justice),  and  the  appeal  was  entered  at  the 
sessions  as  against  the  order  of  A.  B.  and  John 
Walter,  and  the  sessions  refused  to  entertain  the 
appeal  on  the  ground  of  the  misdescription,  the 
Court  granted  a  mandamus,  compelling  them  to 
enter  continuances  and  hear  the  appeal.  Reg.  v. 
Middlesex  (Justices),  3  Dowl.  &  L.  745 — B.  C. — 
Coleridge. 

An  order  was  made  for  the  removal  of  a  pau- 
per, his  wife  and  two  children ;  in  pursuance  of 
which,  on  the  22d  April,  the  pauper  alone  was  re- 
moved from  M.  to  D.  There  was  no  appeal  en- 
tered against  the  order  of  removal.  The  pauper 
returned  to  M.,  and  on  the  23d  December,  being 
again  chargeable  to  M.,  he  was  removed  with  his 
family  to  D.  under  the  same  order.  The  over- 
seers of  D.  entered  an  appeal  against  the  removal 
at  the  January  sessions  : — Held,  that  the  appeal 
was  too  late.  Reg.  v.  Durham  (Justices),  2  New 
Sess.  Cas.  665 ;  11  Jur.  930;  16  Law  J.,  M.  C., 
112—B.  C Wightman. 

An  appellant  parish  has  the  option  of  appealing 
to  the  next  practicable  sessions,  either  after  the 
service  of  the  order  of  removal,  with  the  other 
documents  required  by  the  4  &  5  Will.  4,  c.  76, 
s.  79,  or  after  the  actual  removal  of  the  pauper. 
Ex  parte  Leeds  (Overseers),  2  New  Sess.  Cas.  595 
-Q.B. 

An  order  of  removal  made  the  18th  January 
purported  to  be  founded  upon  a  complaint,  that 
the  paupers  "have  lately  intruded  and  come  into 
the  said  parish  of  G.,  and  have  become  actually 
chargeable  to  the  same,"  and  directed  them  to  be 
removed  to  B.  The  first  practicable  sessions  for 
an  appeal  were  held  on  the  llth  April,  and  were 
adjourned  to  the  9th  May.  No  appeal  was  entered 
at  the  sessions  in  April,  but,  according  to  the 
practice  of  that  court,  an  appeal  entered  at  the 
adjourned  sitting  in  May  would  be  in  time.  The 
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overseers  of  B.  moved  for  a  certiorari  on  the  25th 
April : — Held,  that,  although  the  time  for  appeal- 
ing had  not  expired,  the   overseers  of  B.  migh 
obtain   a  certiorari  ;  and  that  the  order  was  bad 
as  being  founded   on  a  complaint  which  did  no 
sufficiently  allege  that  the  paupers  had  come  to 
inhabit  in  G.    Reg.  v.  Willats,  7  Q.  B.  516. 

Notice  and  grounds  of  appeal  under  4  &  5  Will 
4,  c.  76,  s.  81,  should  be  given  fourteen  days  be- 
fore the  first  day  of  the  general  quarter  sessions 
and  not  fourteen  days  before  the  first  day  on  which 
the  adjourned  sessions  are  appointed  to  be   held 
for  the  division  in  which  the  appeal  is  to  be  tried. 
Reg.  v.  Suffolk  (Justices),  4  Dowl.  &  L.  628  ;  1  B.  C. 
Rep.  296  ;  11  Jur.  288  ;  16  Law  J.,  M.  C.  36— Erie. 

Where  the  quarter  sessions  were  held  at  B., 
and  by  adjournment  in  each  of  three  other  divi- 
sions of  a  county,  and  the  appellants  had  given 
notice  and  grounds  of  appeal  fourteen  days  before 
holding  the  sessions  for  the  division,  but  not  four- 
teen days  before  holding  the  sessions  at  B.,  and  the 
sessions,  on  the  objection  being  taken, dismissed  the 
appeal,  the  Court  refused  to  grant  a  mandamus  com- 
pelling them  to  enter  continuances  and  hear  it.  Ib. 

On  the  2d  September,  1846,  an  order  was  made 
for  the  removal  of  a  pauper  and  her  children  from 
A.  to  B.;  the  appellants  were  then  in  time  to  try 
at  the  ensuing  Michaelmas  sessions,  but  they 
simply  entered  and  respited  the  appeal  to  the 
Epiphany  sessions,  without  giving  any  notice.  At 
the  Epiphany  sessions  they  applied  for  a  further 
respite  till  the  ensuing  Easter  sessions  ;  the  re- 
spondents objected,  on  the  ground  of  no  previous 
notice  having  been  given.  It  was,  however,  agreed 
by  the  parties,  that,  on  the  payment  of  costs,  the 
further  respite  should  be  granted,  without  preju- 
dice to  the  respondents  raising  the  same  objection 
at  the  Easter  sessions.  On  the  appeal  being  called 
on  at  the  Easter  sessions,  the  respondents  re- 
newed their  objection,  and  the  court  of  quarter 
sessions,  considering  that  they  had  no  power  to 
grant  the  further  respite,  confirmed  the  order. 
On  application  for  a  mandamus  to  the  justices, 
to  enter  continuances  and  hear  the  appeal,  the 
Court  held,  that  the  Court  of  quarter  sessions 
had  the  power  in  their  discretion  further  to  re- 
scind the  appeal,  and  awarded  a  mandamus  ac- 
cordingly. Reg.  v.  Lancashire  (Justices),  11  Jur. 
1085— B.  C.— Patteson. 

Notices  to  "  enter  and  try"  an  appeal  were 
served  by  appellants ;  afterwards,  on  the  same 
day,  one  of  the  notices  was  recalled  by  a  clerk  to 
the  appellants'  attorney,  and  by  him  altered,  by 
striking  out  the  word  "  enter,"  (as  the  appeal  had 
been  already  entered  at  a  previous  session),  and 
by  adding  a  notice  that  the  former  notice  was 
abandoned.  This  second  notice  was  then  re- 
served without  being  re-signed  by  the  parish  offi- 
cers of  the  appellant  parish.  At  the  trial  these 
facts  were  proved,  but  the  appellants  were  unable 
to  prove  that  the  second  notice  was  served  in  due 
time,  in  consequence  of  the  absence  of  the  clerk 
who  served  it,  whereupon  the  sessions  dismissed 
the  appeal  "  because  the  notice  was  not  suffi- 
ciently proved:" — Held,  that  the  appellants'  at- 
torney was  justified  in  having  an  informal  notice 
amended  after  it  had  been  signed.  Reg.  v.  Somer- 
setshire (Justices),  2  New  Sess.  Cas.  645;  2  B.  C. 
Rep.  62;  11  Jur.  354;  16  Law  J.,  N.  S.,  M.  C.,  86 
— Coleridge. 

That  the  word  "  enter"  in  the  original  notice 
did  not  make  it  bad,  but  that  the  second  notice, 
though  insufficient  as  a  notice  of  appeal  for  want  of 
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proof  as  to  time  of  service,  was-  good  as  an  abandon- 
ment of  the  first  notice,  and  that  the  sessions  had 
come  to  a  right  decision.  Ib. 

Quaere,  whether  the  Court  will  review  a  dec. 
of  the  sessions  on  a  preliminary  question  of 
Ib. 

An  appellant  against  an  order  of  removal  may 
treat  either  the  service  of  the  order  of  rim 
with  notice  of  chargeability  and  copy  of  tin  ex- 
aminations, or  the  actual  removal  of 'the  pauper, 
as  the  grievance  to  be  appealed  against,  under 
sects.  79  and  81  of  stat.  4&5  Will.  4,  c.  76.  Reg. 
v.  Leeds  (Recorder)  (Easingwold  v.  Leeds),  11  Jur. 
817;  16  Law  J.,  M.  C.,  153— Q.  B. 

Where,  in  the  grounds  of  appeal  from  an  order 
for  the  removal  of  a  pauper,  it  is  stated  that  the 
examinations  do  not  "  contain  sufficient  legal  evi- 
dence of  the  pauper's  being  settled  in  the  appel- 
lant parish,  or  having  come  to  settle  in  the 
respondent  parish,"  objection  may  be  taken  on 
these  grounds  as  to  proof  of  the  identity  of  the 
parties  through  whom  the  pauper  claims  the  settle- 
ment. Reg.  v.  Staffordshire  (Justices),  1  B.  C.  325  ; 
4  Dowl.  &  L.  625;  2  New  Sess.  Cas.  557;  11  Jur. 
108  ;  16  Law  J.,  M.  C.,  53— Erie. 

At  the  trial  of  an  appeal  against  an  order, 
founded  upon  examinations  which  set  up  a  birth 
settlement,  and  also  a  settlement  by  hiring  and 
service  in  the  same  parish,  (which  latter  the  Court 
held  not  receivable),  the  appellants  are  not  entitled, 
under  a  ground  of  appeal  alleging  that  the  paupers 
were  not  settled  in  their  parish  "  in  any  manner 
whatever,"  to  give  evidence  of  a  birth  settlement 
in  a  third  parish,  although  the  other  grounds  of 
appeal  traverse  every  other  fact  in  the  examina- 
tions except  the  birth  settlement.  Reg.  v.  Widde- 
combe-in-the-Moor,  2  New  Sess.  Cas.  539;  11  Jur. 
227;  16  Law  J.,  M.  C.,  44— Q.  B. 

Under  a  ground  of  appeal,  stating  that  notice  of 
chargeability,  accompanied  by  a  copy  of  the  order 
and  examinations,  had  not  been  sent  to  the  appel- 
lant parish  in  conformity  with  the  statute,  an 
objection  that  the  notice  of  chargeability  sent  was 
accompanied  by  an  imperfect  copy  of  the  order 
cannot  be  raised.  Reg.  v.  St.  Anne,  Westminster, 
2  New  Sess.  Cas.  517;  11  Jur.  124;  16  Law  J., 
M.  C.,  33— Q.  B. 

Quaere,  whether  the  Court  will  grant  a  manda- 
mus to  justices  to  hear  an  appeal  against  an  order 
of  removal  where  they  have  erroneously  quashed 
the  order  on  an  objection  not  properly  raised  by 
the  ground  of  appeal.  Reg.  v.  Staffordshire  (Jus- 
tices), 1  B.  C.  325— Erie. 

After  a  notice  to  enter  and  try  an  appeal  had 
been  served  on  the  respondents,  the  attorney  of 
the   appellants,  thinking   the   words   "to  enter" 
were  improper,  as    the  appeal   had  already  been 
entered  and   respited,  obtained   the  notice  back, 
altered  it  by  striking  out  the  words  "to  enter," 
and  by  inserting  a  statement  that  the  former  notice 
was  thereby  withdrawn,  and  caused  it  to   be 
served,  but  without  getting  the   parish   niticrrs  to 
re-sign  it.     Upon  the  appeal   being  called   <>n    at 
;he  sessions,  the   appellants    were    put    to   p 
their  notice  of  appeal.     They  accordingly  pr..\e.l 
the  original  notice;   upon  which  the  respondent! 
objected  that  that  notice  had  been  withdrawn,  and 
called   the  appellants'   attorney ,  who   pro\ed 
second  notice   withdrawing;  the   lirst.     There   -, 
10  proof,  however,  at  what  lime  the  second  n." 
was  served.     The  sessions  dismissed  the   appr.il, 
on  the  ground  that  the  notice  of  appeal  wa 
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sufficiently  proved.  On  motion  Tor  a  mandamus  to 
the  sessions  to  hear  the  appeal — Held,  first,  that 
the  original  notice  was  a  sufficient  notice,  the 
words  "to  enter"  being  merely  redundant,  but 
that  it  was  withdrawn  by  the  second  notice.  Reg. 
v.  Somersetshire,  4  Dowl.  &  L.  741— B.  C.— Cole- 
ridge. 

Held,  secondly,  that  the  second  notice  was  a 
sufficient  notice,  and  did  not  require  re-signing  by 
the  parish  officers,  as  the  alterations  were  mere 
corrections  for  the  purpose  of  carrying  out  the 
original  purpose,  for  which  the  signatures  were 
affixed,  and  which  it  was  part  of  the  attorney's 
duty  to  accomplish ;  but  that,  as  there  was  no 
proof  of  the  time  of  its  service,  the  sessions  had 
come  to  a  right  decision  in  refusing  to  hear  the 
appeal.  16. 

On  objection,  stated  in  grounds  of  appeal,  that 
no  copy  of  an  order  of  removal  has  been  sent,  ap- 
pellants cannot  allege  that  the  copy  sent  is  defec- 
tive and  inaccurate  in  not  setting  out  the  name  of 
one  of  the  paupers.  Reg.  v.  St.  Anne,  Westmin- 
ster, 8Q.  B.  561. 

Order  of  removal  of  a  man,  his  wife  and  chil- 
dren, in  March,  1846.  In  the  April  following  the 
man  alone  was  removed,  (the  execution  of  the 
order  as  to  the  wife  and  children  not  having  been 
suspended),  and  notice  of  appeal  given  for  the 
next  Midsummer  sessions,  but  not  entered  or  heard 
in  consequence  of  negotiations  between  the  con- 
tending townships.  The  pauper  having  returned 
to  the  removing  parish,  was  removed,  a  second 
time,  together  with  his  wife  and  children,  on  the 
23d  December,  under  the  same  order.  The 
appellant  township  then  appealed  to  the  Epiphany 
sessions,  1847,  against  the  order  : — Held,  that  the 
appeal  was  too  late.  Reg.  v.  Durham  (Justices),  5 
Dowl.  &  L.  82  ;  2  B.  C.  Rep.  120— Wightman. 

Where  an  appeal  against  an  order  of  removal 
has  been  entered  and  respited  to  the  following 
sessions,  that  court  has  the  power  further  to  respite 
the  hearing  of  the  appeal,  although  no  notice  or 
grounds  of  appeal  have,  prior  to  such  sessions, 
been  served  upon  the  respondents.  Reg.  v.  Lan- 
cashire (Justices),  2  B.  C.  Rep.  153;  3  New  Sess. 
Cas.  37 ;  5  Dowl.  &  L.  264  ;  17  L.  J.,  M.  C.,  45— 
Q.  B. — Patteson. 

Therefore,  where  an  order  of  removal  was  made 
on  the  2d  September,  1846,  and,  no  notice  of  ap- 
peal having  been  served,  the  paupers  were  re- 
moved. At  the  ensuing  Michaelmas  sessions  an 
appeal  was  entered  and  respited ;  and  at  the  sub- 
sequent Epiphany  sessions  an  application  was 
made  for  a  further  respite  to  the  Easter  sessions, 
on  the  ground  that  the  appellants  had  not  been 
enabled  to  get  a"  material  witness  until  the  24th 
December,  and  consequently  too  late  to  give  no- 
tice of  appeal,  and  no  notice  in  fact  having  been 
given.  The  sessions  directed  the  appellants  to 
give  the  other  side  notice  of  the  application,  and 
to  renew  it  on  a  subsequent  day,  which  was  ac- 
cordingly done,  when  the  respondents  objected  to 
the  appeal  being  further  respited,  on  the  ground 
that,  as  no  notice  of  appeal  had  been  given,  the 
sessions  had  no  power  further  to  respite.  It  was, 
however,  agreed  by  the  parties,  that  the  appea 
should  be  respited  to  the  Easter  sessions,  upon 
payment  of  the  costs  of  the  day,  without  prejudice 
to  the  objection  taken  by  the  respondents.  Be- 
fore the  Easter  sessions  notice  and  grounds  of  ap- 
peal were  duly  served,  and  on  the  appeal  being 
called  on  the  respondents  renewed  their  objec 
tion,  and  the  sessions,  thinking  the  objection  suf 
ficient,  dismissed  the  appeal: — Held,  on  motion  fo 


mandamus  to  enter  continuances  and  hear,  that 
t  was  a  matter  within  the  discretion  of  the  ses- 
ions  to  have  further  respited  or  not;  but  that,  as 
hey  refused  to  hear  the  appeal  on  the  ground  that 
hey  had  no  power  to  respite,  and  as  it  appeared, 
hat,  if  they  had  thought  that  they  had  the  power, 
,hey  would  have  respited,  they  were  wrong,  and 
the  rule  for  the  mandamus  was  made  absolute.  Ib. 

Decision  on  Appeal,  when  conclusive.]  — On  ap- 
>eal  against  an  order  of  removal,  respondents  gave 
notice  to  appellants  that  they  abandoned  the  or- 
der, and  that  they  intended  to  appear  at  the  next 
quarter  sessions  only  for  the  purpose  of  quashing 
the  order,  and  obtaining  a  special  entry  that  such 
order  was  quashed,  not  upon  the  merits.  At  the 
sessions,  respondents  moved  accordingly,  which 
was  resisted  by  appellants  ;  the  examinations  and 
grounds  of  appeal  were  before  the  Court,  but  no 
nquiry  took  place  as  to  the  question  of  settlement. 
The  Court  made  the  following  entry : — "  Order 
quashed  without  any  special  entry,  as  the  Court 
ias  no  evidence  before  them  to  enable  them  to 
make  such  special  entry."  On  appeal  against  a 
second  order  on  examinations  setting  forth  the 
same  facts, — Held,  that  the  entry  was  not  conclu- 
sive, and  that  evidence  was  admissible  to  explain 
the  grounds  of  quashing  the  order.  Reg.  v.  Land- 
key,  2  New  Sess.  Cas.  623;  11  Jur.  368;  16  Law 
J.,  M.  C.,  299— Q.  B. 

An  order  of  removal  had  been  ordered  by  the 
sessions  to  be  quashed,  "not  on  the  merits,  and 
without  prejudice  to  the  making  of  any  other  order 
for  the  removal  of  the  said  pauper:" — Held,  on  a 
subsequent  appeal  touching  the  same  settlement 
and  between  the  same  parishes,  that  the  order  of 
sessions  did  not  operate  as  an  estoppel  between 
the  parishes,  and  that  it  was  not  competent  to  the 
appellants  to  show  by  parol  evidence  that  the 
point  really  decided  on  the  former  appeal  affected 
the  merits  of  the  settlement.  Reg.  v.  St.  Anne's, 
Westminster,  2  New  Sess.  Cas.  525;  11  Jur.  229; 
16  Law  J.,  M.  C.,  42— Q.  B. 

Upon  appeal  against  an  order  of  removal,  the 
appellants  contended  that  the  respondents  were 
estopped  by  a  judgment  of  the  Court  of  Queen's 
Bench,  quashing  generally  a  former  order  for  the 
removal  of  the  same  paupers  on  a  case  reserved. 
The  appellants  also  tendered  evidence  to  show  the 
grounds  upon  which  that  decision  proceeded, 
which  was  objected  to  by  the  respondents,  and 
held  inadmissible  by  the  sessions;  but  it  was  ad- 
mitted by  the  t;ase,  that,  if  such  evidence  was 
admissible,  it  would  have  proved  "  that  such  de- 
cision did  in  fact  proceed  on  the  insufficiency  of 
the  examinations  on  which  that  order  was  made, 
in  respect  of  showing  the  settlement  of  the  pau- 
pers :" — Held,  that  the  evidence  was  admissible, 
and  that  the  effect  of  it  was,  that  such  decision 
was  on  the  merits,  and  conclusive  between  the 
parties,  as  to  the  settlement.  Reg.  v.  Leeds, 
11  Jur.  1077— Q.  B. 

Semble,  that  the  former  judgment  unexplained 
was  prima  facie,  but  not  absolutely,  an  estoppel, 
as  it  was  open  to  the  respondents  to  have  shown 
that  it  proceeded  on  a  point  of  form  only.  Ib. 

On  the  20th  September,  1841,  an  order  of  jus- 
tices was  made  under  9  Geo.  4,  c.  40,  adjudging 
the  settlement  of  a  lunatic  pauper,  confined  in  an 
asylum  in  parish  D.,  to  be  in  parish  A.;  and  direct- 
ing the  overseers  of  A.  to  repay  to  the  overseers 
of  D.  14Z.  2s.,  for  the  maintenance,  care,  &c.  of 
the  pauper.  This  order  was  confirmed  on  appeal 
by  the  sessions,  but  afterwards  quashed  by  the 
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Court  of  Queen's  Bench,  upon  a  case  reserved,  on 
the  ground  that  there  was  no  provision  in  the  act 
enabling  the  justices  to  direct  the  reimbursement 
to  be  made  to  the  overseers  of  the  parish.  On  the 
23d  January,  a  fresh  order  of  justices  was  made, 
adjudging  the  settlement  as  before,  and  directing 
the  overseers  of  A.  to  pay  to  the  keepers  of  the 
asylum  in  D.  a  weekly  sum  for  the  maintenance, 
care,  &c.  of  the  pauper.  This  order  was  quashed 
on  appeal  by  the  sessions,  on  the  ground  that  the 
judgment  of  the  Court  of  Queen's  Bench  was  con- 
clusive between  the  parties  as  to  the  settlement  of 
the  pauper: — Held,  on  a  case  reserved,  that  the 
judgment  of  the  Court  of  Queen's  Bench  was  not 
conclusive,  as  the  grounds  upon  which  it  pro- 
ceeded, and  into  which  it  was  competent  to  the 
sessions  to  have  inquired,  showed  that  it  did  not 
affect  the  question  of  settlement.  Reg.  v.  St. 
Peter's,  Droitwtch,  11  Jur.  225 — Q.  B. 

The  examination  set  up  two  grounds  of  settle- 
ment in  the  appellant  parish — first,  birth;  second, 
hiring  and  service — the  grounds  of  appeal  set  up 
a  former  order  of  removal  between  the  same 
parishes,  quashed  by  the  sessions,  and  a  settle- 
ment by  parentage,  and  also  traversed  the  hiring 
and  service;  and  further  alleged,  that  the  paupers 
were  not  settled  in  the  appellant  parish  "in  any 
manner  whatever;"  at  the  trial  it  appeared  by  the 
minute-book  of  the  clerk  of  the  peace,  that  the 
former  order  of  removal  mentioned  in  the  grounds 
of  appeal  was  quashed  "  on  the  ground  that  the 
examinations  were  insufficient  to  support  the 
order:" — Held,  that  parol  evidence  was  admissi- 
ble to  explain  the  entry  in  the  minute-book,  and 
to  show  that  the  order  was  not  quashed  on  the 
merits.  Reg.  v.  Widdecombe-in-the-Moor,  2  New 
Sess.  Cas.  539;  11  Jur.  227;  16  Law  J.,M.C.,  44. 

The  appellants  tendered  evidence  to  show  that 
the  pauper  was  not  born  in  their  parish, — Held, 
that  such  evidence  was  not  admissible  under  the 
grounds  of  appeal.  76. 

Appellants  against  an  order  of  removal  objected 
in  their  grounds  of  appeal,  that  the  examination 
did  not  properly  show  the  residence  necessary  to 
the  acquiring  a  settlement,  and  that  other  speci- 
fied facts  were  insufficiently  alleged;  they  also 
denied  the  settlement.  At  the  sessions  this  order 
was,  "  on  motion  of  the  said  respondents,  set 
aside  for  insufficiency  of  examination."  After- 
wards, the  respondents  again  removed  the  pau- 
pers to  the  appellant  township,  on  an  examination 
disclosing  substantially  the  same  grounds  of  set- 
tlement as  before  : — Held,  on  appeal  against  the 
eecond  order  of  removal,  that  the  first  order  of 
sessions  was  conclusive  between  the  parties  on 
the  point  of  settlement.  Reg.  v.  Ellel,  1  Q.  B. 
593. 

Apauper  was  removed,  and  copies  of  the  order, 
examinations,  &c.  sent  to  the  parish  to  which  she 
was  removed,  but  the  copy  of  the  order  of  re- 
moval did  not  contain  the  signatures  of  the  re- 
moving justices.  On  this  objection,  the  order  of 
removal  was  quashed  on  appeal,  subject  to  a  case. 
The  respondents,  however,  took  no  steps  to  bring 
the  cause  up.  Afterwards,  the  pauper  became 
again  chargeable,  having  obtained  no  fresh  settle- 
ment:—  Held,  that  she  might,  even  before  the 
time  for  obtaining  a  certiorari  to  bring  up  the 
order  of  sessions  expired,  be  removed  to  the  same 
parish  as  before;  for  that,  1st,  the  former  order 
was  not  conclusive  as  to  the  merits;  and,  2dly, 
not  proceeding  with  the  case  granted  on  the  first 
appeal  did  not  preclude  her  removal  on  a  new 
chargeability.  Reg.  v.  Great  Bolton,  1  Q.  B.  387. 


The  sessions,  on  appeal,  quashed  an  order  of 
removal  from  P.  to  L.,  founded  on  examinations 
which  stated  a  settlement  l,y  renting  and  occupy- 
ing a  house  in  L.  for  one  year,  at  22/.  a  year,  and 
being  assessed  to  the  poor-rate  in  L.,  which  the 
party  had  paid  as  the  occupier  of  the  said  hou«e 
during  his  occupation.  The  ground  of  appeal 
was,  that  the  examination  was  defective,  as  not 
stating  in  what  year  or  years  the  party  rented  and 
occupied,  or  that  the  house  was  rented  by  him  in 
L.,  or  occupied  under  a  yearly  hiring,  and  the  rent 
to  the  amount  of  101.  actually  paid  for  one  whole 
year,  at  the  least ;  or  that  such  house  was  actually 
occupied  under  a  yearly  hiring  by  him,  and  the 
rent,  &c.  paid  by  him  for  the  same ;  or  that  he  had 
been  assessed  to  the  poor  rate,  and  paid  the  same 
in  respect  of  such  house  for  one  year.  The  order 
of  sessions  stated  the  order  of  removal  to  be 
quashed,  on  the  ground  of  the  "examinations" 
"disclosing  no  settlement  on  the  face  thereof,  and 
the  appellants  having  given  notice  thereof  in  their 
grounds  of  appeal."  The  pauper  being  removed 
again  from  P.  to  L.,  it  was  stated,  and  relied  upon 
as  a  ground  of  appeal,  that  the  examinations  did 
not  show  any  settlement  acquired  since  the  above 
order  of  sessions,  and,  in  fact,  no  new  settlement 
appeared.  The  sessions,  however,  confirmed  the 
new  order  of  removal,  subject  to  a  case  stating 
all  the  circumstances  of  the  former  decision,  and 
submitting  as  the  question  for  the  Court  of  Queen's 
Bench,  whether  or  not  the  former  order  of  sessions 
was  conclusive:  —  Held,  that  the  Court,  being 
enabled  by  the  case  stated  to  see  that  the  former 
order  of  sessions  had  disposed  of  the  substantial 
question,  might  pronounce  that  order  conclusive, 
though  the  sessions  by  their  last  order  had  decided 
the  contrary.  And  the  latter  order  was  quashed. 
Reg.  v.  St.  Mary,  Lambeth,  7  Q.  B.,  587. 

In  an  appeal  against  an  order  of  removal,  where- 
in the  overseers  of  a  township  were  the  appellants, 
the  sessions,  after  hearing  evidence  as  to  whether 
or  not  the  township  maintained  its  own  poor,  dis- 
missed the  appeal  on  the  ground  that  it  did  not, 
and,  therefore,  that  notice  and  grounds  of  appeal 
were  improperly  signed  : — Held,  that  this  was  a 
decision  upon  a  fact  material  to  the  appeal,  and, 
therefore,  that  the  Court  would  not  interfere  by 
mandamus  to  compel  the  justices  to  enter  con- 
tinuances and  hear  the  appeal.  Reg.  v.  Flintshire 
(Justices),  1  B.  C.  331;  2  New  Sess.  Cas.  572;  14 
Dowl.  &L.  644;  11  Jur.  185;  16  Law  J.,  M.  C., 
55— Erie. 

An  order  of  removal  from  P.  to  L.  was  founded 
on    examinations    which    stated    that   the    pauper 
rented  a  tenement  of  above  10/.  for  a  year,  and 
paid    rent   during    his   tenancy.     On    appeal,  the 
sessions  confirmed  this  order,  subject  to  a  case  on 
the  point  whether  the  examinations  were  defective 
for  not  showing  that  the   rent  was   paid   by  the 
pauper.     The   case   directed,  that,  if  the  Court 
should  consider  the  objection  to  the  examinations 
fatal,  the  order  was  to  be  quashed  for  deficiency 
of  the  examinations  whereupon  it  was  linn 
The    Court   of  Queen's   Bench,   after   ar^nn 
quashed  the  order  of  sessions  and  order  of  remo- 
val.    On  appeal    against  a   sul>sei[iient  order   re- 
moving the  same  pauper  from  P.  to   I-..  "I1""  the 
same  settlement,  the  appellants  objected  that 
respondents  were  estopped  by  tlie  de.-iMon  mi  the 
former  case,  (which  was  set  out  in  the  . 
tions),  and  rested  their  objection  upon  pr 
and  proof  of  a  copy  of  the   record   in   the  Cro 
olliee,  showing  that   the   former  order    had   l>em 
quashed.     The  respondents  did  not  utl'cr  an) 
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dence  to  show  that  the  judgment  did  not  proceed 
on  the  point  of  settlement.  The  sessions  held, 
that  the  respondents  were  not  estopped.  The 
appellants  then  tendered  evidence  to  show  that 
the  decision  of  the  Court  of  Queen's  Bench  pro- 
ceeded on  the  ground  that  the  former  examinations 
were  insufficient  in  the  point  of  showing  a  settle- 
ment, which  the  sessions  held  to  be  inadmissible, 
(subject  to  the  opinion  of  the  Court);  but  it  being 
admitted,  that,  if  this  evidence  could  be  received, 
the  decision  did  proceed  on  that  ground,  they 
further  asked  whether  such  a  decision  was  con- 
clusive : — Held,  first,  that  the  quashing  of  the  prior 
order  for  deficiency  of  the  examinations  was 
equivalent  to  a  general  quashing,  and  that  the  re- 
spondents were  not  estopped  by  the  former  judg- 
ment, either  party  being  at  liberty  to  show  the 
grounds  on  which  it  proceeded.  Reg.  v.  Leeds,  3 
New  Sess.  Cas.  44;  17  L.  J.,  M.  C.,  1— Q.  B. 

Held,  secondly,  that  evidence  of  the  grounds  of 
the  decision  of  the  Court  of  Queen's  Bench  was 
admissible.  Ib. 

Held,  thirdly,  that  the  decision  in  the  former 
case  was  on  a  point  of  settlement,  and  conclu- 
sive. Ib, 

On  an  appeal  against  an  order,  the  appellants 
contended,  that  the  respondents  were  estopped  by 
a  prior  order  of  removal,  which  had  been  quashed 
"  by  reason  of  the  informality  and  insufficiency  of 
the  examinations."  The  sessions  held  the  quash- 
ing of  the  order  not  conclusive  of  the  settlement : — 
Held,  that  the  Court  would  not  interfere  with  the 
decision  of  the  sessions.  Reg.  v.  Dukinfield,  3  New 
Sess.  Cas.  126;  12  Jur.  674— Q.  B. 

Evidence  on  Appeal.]  — Pauper  was  removed  to 
his  mother's  maiden  settlement  in  Y.  His  father, 
in  the  examination,  stated,  that  he  believed  that 
he  himself  was  born  in  London,  but  had  never 
heard  in  what  parish,  and  had  never  done  any  act 
to  gain  a  settlement  in  his  own  right : — Held,  that, 
on  proof  of  the  mother's  settlement  in  Y.,  the 
justices  might  remove  pauper  thither  ;  and  that,  on 
appeal  against  the  removal,  the  respondents  at  ses- 
sions might  rely  prima  facie  on  the  mother's  maiden 
settlement,  without  proving  any  inquiry  made  as 
to  the  settlement  of  the  father.  Reg.  v.  Yelvertoft, 
6  Q.  B.  801. 

The  mother's  brother,  in  the  examination, 
stated,  that  she  was  born  at  Y.,  and  was  the  person 
mentioned  in  the  certificate  of  baptism,  which  was 
produced,  and  at  the  date  of  which  he  was  less 
than  four  years  old : — Held,  to  be  evidence,  on 
which  the  removing  magistrates  might  act,  of  the 
mother's  birth  in  Y.  Ib. 

The  respondents,  on  the  hearing  of  an  appeal, 
may  prove  their  case  by  a  witness  not  produced 
before  the  removing  magistrates,  and  may  omit 
calling  a  witness  who  appeared  before  the  magis- 
trates, though  the  appellants  require  it,  and  the 
witness  is  in  court.  Ib. 

Under  sect.  69  of  stat.  4  &  5  Will.  4,  c.  76,  it  is 
not  necessary  to  send  with  the  copy  of  the  order 
the  evidence  tendered  on  behalf  of  the  parish  upon 
which  the  order  is  sought  to  be  obtained,  and 
•which  the  justices  have  not  taken  in  writing.  Reg. 
v.  Holne,  2  New  Sess.  Cas.  364;  15  Law  J.,  N.  S., 
M.  C.,  125;  10  Jur.  737— Q.  B. 

On  examination  before  removing  magistrates,  it 
•was  deposed,  in  order  to  let  in  secondary  evidence 
of  an  indenture  of  apprenticeship,  (not  parochial,) 
that  D.  had  possession  of  it  after  the  apprentice's 
death,  and  had  stated  in  answer  to  inquiry,  that 


she,  D.,  had  given  it  to  S.,  the  master  of  a  work- 
house, in  which  D.  was  an  inmate;  that  S.  was 
dead,  and  S.'s  widow  had  stated  in  answer  to  in- 
quiry, that  she  had  searched  S.'s  papers  but  could 
not  find  the  indenture,  and  had  given  up  all  the 
parish  papers  to  an  assistant  overseer  ;  it  was  fur- 
ther deposed,  that  the  said  assistant  overseer  stated 
in  answer  to  inquiry,  that  he  had  examined  the 
papers  but  did  not  recollect  seeing  the  indenture, 
and  had  handed  over  the  papers  to  another  assistant 
overseer ;  and  it  was  proved  that  this  last  had 
searched  the  papers,  but  could  not  find  the  inden- 
ture ;  that  the  master  and  matron  of  a  workhouse 
in  which  D.  (after  the  inquiry  first  stated)  had  died, 
stated  that  no  papers  were  found  in  D.'s  posses- 
sion at  her  death;  that  the  widow  of  the  solicitor 
who  prepared  the  indenture  stated,  that  her  hus- 
band's papers  were  in  possession  of  P.,  and  that 
the  papers  in  P.'s  possession  were  searched,  but 
the  indenture  could  not  be  found.  On  this  proof 
the  magistrates  received  the  secondary  evidence. 
On  appeal,  proof  was  given  as  above,  and  also  di- 
rect proof  of  the  search  for  the  papers  by  S.'s 
widow.  On  this  proof  the  sessions  received  the 
secondary  evidence: — Held,  1st,  that  the  magis- 
trates and  sessions  were  to  judge  for  themselves, 
whether  the  proof  of  bona  fide  search  was  satisfac- 
tory, and  that  the  Court  would  not  disturb  their 
conclusion,  without  seeing  that  it  was  one  which 
they  could  not  legitimately  come  to.  Reg.  v.  Kenil- 
worth,  1  Q.  B.  642. 

Held,  2dly,  that  the  conclusion  here  appeared 
legitimate  in  each  place,  and  could  not  be  im- 
peached as  derived  in  part  from  hearsay  evidence. 
Ib. 

In  order  to  make  the  examination  of  a  prisoner 
taken  as  to  his  settlement  under  the  53  Geo.  3, 
c.  12,  s.  28,  admissible  in  evidence,  it  must  be 
proved  that  he  still  continues  a  prisoner.  Reg.  v. 
Widdecombe-in-the-Moor,  2  New  Sess.  Cas.  539 ; 
11  Jur.  227;  16  Law  J.,  M.  C.5  44— Q.  B. 

On  an  application  before  magistrates  in  petty 
sessions  for  an  order  to  remove  a  pauper  to  parish 
A.,  where  it  is  sought  to  show  a  settlement  by 
rating,  a  subpoena  ad  testificandum  and  a  subpoena 
duces  tecum  may  issue  from  the  Crown-office  to 
the  parish  officer  of  A.,  commanding  him  to  attend 
the  examination  at  petty  sessions,  give  evidence, 
and  produce  the  parish  rate-books;  and,  if  he  dis- 
obeys, the  Court  will  grant  an  attachment.  Reg. 
v.  Greenaway,  7  Q.  B.  126. 

Quaere,  whether,  on  attending  with  the  books, 
he  is  bound  to  submit  them  to  examination  ?  Ib. 

Upon  an  application  for  an  attachment  for  not 
obeying  a  subpoena  from  the  Crown-office  to  attend 
and  give  evidence  before  justices  on  an  inquiry 
touching  the  settlement  of  a  pauper,  it  must  be 
shown  that  a  proper  complaint  was  made  before 
the  justices.  Reg.  v.  Vickery,  2  New  Sess.  Cas. 
566;  11  Jur.  106;  16  Law  J.,  M.  C.,  69. 

An  affidavit  stating  that  a  complaint  was  made 
on  behalf  of  the  overseers  is  insufficient.  Ib. 

In  an  order  for  the  removal  of  a  widow,  the 
aauper's  examination  set  out  a  renting  of  a  house 
ay  her  late  husband,  and  that  he  was  assessed  to 
and  paid  the  poor-rates  of  the  appellant  parish  for 
the  said  house  for  one  whole  year,  and  she  pro- 
duced the  receipts  for  the  rates,  copies  of  which 
were  exhibited  and  sent  to  the  appellants.  The 
vestry  clerk  of  the  appellant  parish  was  examined, 
and  produced  the  rate-books  for  the  year  in  ques- 
;ion  before  the  removing  justices,  but  no  extracts 
from  them  were  sent  by  the  respondents  with  the 
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copies  of  the  examinations: — Held,  (dubitante 
Coleridge,  J.),  that  it  was  to  be  presumed  that  the 
removing  justices  had  inspected  and  decided  on 
the  accuracy  of  the  rate-book,  and  that,  this  being 
a  document  belonging  to  the  appellant  parish, 
extracts  from  it  need  not  be  sent  with  the  exami- 
nations. Reg.  v.  St.  Pancras,  3  New  Sess.  Cas. 
186;  12  Jur.  490  ;  17  L.  J.,  M.  C.,  123— Q.  B. 

Semble,  per  Erie,  J.,  that  in  cases  where  it  be- 
comes necessary  to  send  a  copy  or  extract  of  a 
rate-book  produced  before  removing  justices  in 
support  of  a  settlement,  it  is  sufficient  to  send  a 
copy  of  the  title  of  the  rate,  with  an  extract  of  the 
particular  assessment  required.  76. 

On  appeal  against  an  order  of  removal,  the  re- 
spondents relied  upon  a  former  order  of  removal 
in  1826  unappealed  against;  and  the  examination 
of  the  assistant  overseer  of  S.  stated  that  T.  G. 
was  employed  by  him  to  execute  the  order  of 
1826,  and  that,  after  his  return  from  removing  the 
paupers,  he  signed  the  following  indorsement  on 
the  order: — "Delivered  to  Mr.  W.,  overseer  of 
D.,  June  23d,  1846,  by  T.  G.;"  that  T.  G.  was 
dead,  and  his  signature  was  in  his  own  handwri- 
ting. It  was  further  proved  that  T.  G.  had  been 
employed  by  the  overseers  of  S.  to  remove  the 
paupers;  that  they  were  seen  leaving  S.  with  him 
on  the  morning  of  the  23d  June,  and  that  they  re- 
turned the  same  night  with  4s.: — Held,  that  there 
was,  without  the  indorsement,  some  evidence  from 
which  the  sessions  might  infer  the  execution  of  the 
order  of  1826;  and  that,  if  it  had  been  proved  or 
admitted  that  such  an  indorsement  was  of  usual 
practice  in  removals,  it  would  be  admissible  evi- 
dence of  the  fact  of  removal.  Reg.  v.  Dukinfield, 
3  New  Sess.  Cas.  126;  12  Jur.  674;  17  L.  J.3  M. 
C.,  113. 

Abandoning  Order  on  Appeal.] — Respondents, 
on  the  trial  of  an  appeal  against  an  order  of  re- 
moval, are  entitled  to  abandon  their  order,  on  an 
objection  taken,  in  the  grounds  of  appeal,  to  the 
sufficiency  of  the  examinations;  even  if  the  appel- 
lants wish  to  waive  such  objection,  and  to  have 
the  appeal  tried  on  the  issues  in  fact,  also  raised 
by  the  grounds  of  appeal.  Reg.  v.  Wellingborough, 
2  New  Sess.  Cas.  179. 

On  notice  of  appeal  against  an  order  of  removal, 
the  removing  parish  served  a  supersedeas,  and 
tendered  21.  for  costs  of  appeal.  It  was  a  rule  of 
the  Sessions  to  allow  no  more  than  30s.  on  such 
appeals.  The  appellants  refused  the  21.,  their 
costs  amounting  to  a  larger  sum,  and  at  the  next 
Sessions  they  moved  to  enter  the  appeal,  for  the 
purpose  of  obtaining  full  costs.  The  justices  re- 
fused to  enter  it,  alleging  their  rule  of  practice  as 
a  reason: — Held,  that  the  justices  ought  to  have 
entered  the  appeal,  and  exercised  their  discretion 
as  to  costs,  upon  a  hearing.  Mandamus  granted 
to  enter  continuances,  and  hear  the  appeal.  Reg. 
v.  Merionethshire  (Justices'),  6  Q.  B.  163. 

Parish  officers  having  given  notice  of  appeal 
against  an  order  of  removal,  served  a  countermand, 
stating,  that  they  did  so  on  account  of  the  absence 
of  a  witness,  but  should  give  fresh  notice  of  ap- 
peal. The  countermand  was  too  late  for  the  Ses- 
sions. At  the  Sessions,  the  respondents  entered 
the  appeal,  and  moved  for  costs.  The  Sessions 
made  an  order,  whereby,  after  reciting  that  ser- 
vice of  notice  of  appeal  on  the  respondents  had 
been  proved,  and  that  no  one  appeared  for  the 
appellants  to  prosecute  such  appeal,  they  adjudged 
that  the  ordtr  of  removal  should  be  confirmed) 
and  that  the  appellants  should  forthwith  pay  the 


respondents  \;,l.  for  their  costs  and  charges  which 
they  had  incurred  and  been  put  to  in  atie,,,!,,..; 
the  Sessions  that  day,  to  support  the  order:  — 
Held,  on  motion  to  quash,  that  the  order  of  con- 
hrmation  was  bad  for  want  of  jurisdiction,  and 
that  the  order  of  costs  could  not  h  ited 

from  it,  and,  therefore,  that  the  whole  must  be 
quashed.  Reg.  v.  Stoke  Bliss,  6  Q.  B.  15S. 

Semble,  per  Patteson,  Williams,  and  Coleridge, 
JJ.,  that  an  order  for  costs  of  the  day  only  would 
have  been  good   under  stat.  8  &  9  Will.  3    c.  30 
s.  3.     Ib. 

Appellants  against  an  order  of  removal  stated, 
amongst  other  grounds  of  appeal,  some  of  which 
affected  the  merits  of  the  settlement,  that  the  ex- 
aminations did  not  contain  sufficient  evidence  of 
chargeability.  On  the  trial  of  the  appeal,  the  re- 
spondents, who  had  given  no  notice  of  intention 
to  abandon  the  order,  stated  that  they  could  not 
support  it  against  the  above  objection,  and,  with- 
out going  further  into  the  case,  moved  the  Court 
to  grant  the  order  on  that  ground,  and  make  a 
special  entry.  The  appellants  stated  that  they 
did  not  rely  on  that  objection,  and  called  upon 
the  Court  to  hear  and  determine  the  appeal  on  the 
other  grounds  ;  but  the  Court  refused,  and  quashed 
the  order,  with  a  special  entry  that  they  did  so, 
after  a  full  hearing  on  the  ground  of  the  objection 
to  the  proof  of  chargeability  : — Held,  that  the  de- 
cision was  right,  and  the  Court  refused  to  enter 
continuances  and  hear  the  appeal  on  the  merits. 
In  re  Wellingborough,  S  Q.  B.  123. 

POST  OFFICE. 

Orders.] — In  order  to  support  a  plea  of  payment 
defendant  showed  that  in  reply  to  a  demand  of 
payment  he  sent  a  post-office  order,  in  which 
plaintiff  was  described  by  a  wrong  Christian  name. 
Plaintiff  kept  the  order  and  the  post-office  would 
have  cashed  it  for  him  if  he  would  have  signed  a 
receipt  in  the  name  in  which  it  was  drawn: — 
Held,  that  the  plea  was  not  made  out,  and  that 
plaintiff's  not  having  returned  the  order  was  no 
waiver  in  the  mistake  of  his  name.  Gordon  v. 
Strange,  11  Jur.  1019— Exch. 

Proof  of  Sending  Letters  by.]  — See  EVIDENCE. 
Stealing  Posted  Letters.]  — See  CRIMINAL  LAW. 

POSTEA — See  PRACTICE  AT  LAW. 


POUND — See  DISTRESS. 


POUNDAGE— See  SHERIFF. 


POWER. 

The  marriage  settlement  of  E.  L.,  a  lady  emit!.  .1 
to  various  species  of  property,  both  real  and  pi  r- 
sonal,  after  vesting  it  in  trustees,  declared  the  fol- 
lowing trusts: — That  the  trustees  do  and  shall, 
during  the  life  of  the  said  K.  I...  pay  and  B 

annual  produce   of  the  said   trust  ies,  X<-.,  to 

such  person  or  persons  as  the  -  ml  K.  L..  notw  nh- 
standing    coverture,  by    any   wntiii;:    or  writings 
signed   by  her  with  her  own   linnd,  shall   app 
with  clause  against  anticipation,  and,  in  default  of 
appointment,  to   her   separate   use;   alter  tin 
cease   of  E.   L.,  upon  trust   to    pay   an  annnily  of 
5001.   to   the    intended    Imslmnd  :    "And.    no 
to  the  trusts  aforesaid,  all   tin-  said   several   trust 
monies,  stocks,  funds,  securities,  and   "rein. 
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and  all  annual  produce  and  yearly  rents  and  pro- 
duce which  may  remain  unapplied  at  the  decease 
of  the  said  E.  L.,  shall,  after  her  decease,  remain 
upon  the  trusts  following."  After  the  marriage, 
the  income  was  received  by  the  trustees,  part  of  it 
was  remitted  by  them  to  E.  L.,  and  the  surplus 
was,  by  the  direction  of  E.  L.,  paid  into  a  bank  in 
the  names  of  the  trustees,  and  yearly  accounts 
were  submitted  by  them  to  E.  L.  E.  L.,  by  her 
will,  gave  to  her  husband  all  the  money  which  might 
be  in  the  house  at  the  time  of  her  decease,  as  well 
as  any  other  savings  which  she  might  have  made 
out  of  her  income  from  the  time  of  her  marriage. 
At  the  time  of  E.  L.'s  death,  there  was  in  the 
house  a  considerable  sum  of  money;  and  there 
was  standing  in  the  names  of  her  trustees  at  the 
banker's  a  much  larger  sum:  —  Held,  that  the 
money  in  the  house  passed  by  the  will  to  the  hus- 
band, but  that  the  money  at  the  banker's  must  be 
considered  as  "  unapplied"  at  her  decease,  and, 
therefore,  subject  to  the  trusts  of  the  settlement, 
the  Court  being  of  opinion  that  E.  L.  had  not  a 
testamentary  power  of  directing  the  application  of 
the  income.  Johnstons  v.  Lumb,  10  Jur.  699  — 
V.  C.  E. 

Of  Appointment.] — A.,  being  seised  in  fee  of  cer- 
tain copyhold  lands,  and  contemplating  a  marriage 
with  B.,  surrendered  the  same  to  the  lord  of  the 
manor,  with  intent  that  such  lord  should  re-grant 
the  same  to  the  use  of  A.  until  such  marriage ; 
after  such  marriage,  to  the  use  of  B.,  for  life  ;  after 
his  decease,  to  the  said  A.  and  her  assigns,  for 
life ;  and  after  her  decease,  to  such  a  child  or 
children  of  such  marriage  as  she  might  by  deed  or 
will  appoint;  and,  in  default  of  such  appointment, 
to  the  use  of  all  the  children  of  the  marriage,  in 
equal  shares;  and,  in  default  of  children,  to  the 
use  of  A.  and  her  heirs  and  assigns,  for  ever.  The 
marriage  took  place ;  B.  and  A.  wene  duly  admitted 
to  the  said  lands,  pursuant  to  the  surrender  to 
hold  the  same  to  the  use  and  manner  mentioned  in 
the  said  surrender.  Two  sons  were  born  ;  and  du- 
ring such  marriage,  and  in  the  lifetime  of  such  two 
children,  A.  made  her  will,  by  which  she  gave  and 
appointed  the  said  copyhold  lands,  after  the  de- 
cease of  B.,  her  husband,  to  her  eldest  son,  his 
heirs  and  assigns,  for  ever;  but,  in  case  neither  of 
her  said  sons  should  survive  B.,  then  she  gave  and 
appointed  all  the  said  copyhold  lands  to  her  father- 
in-law,  C.,  upon  certain  trusts.  The  younger  of 
these  two  sons  died ;  other  children  of  the  mar- 
riage were  subsequently  born  ;  but  A.  died  without 
making  any  other  appointment  than  the  above.  The 
eldest  son  survived  A.,  but  died  in  the  lifetime  of 
B.,  leaving  D.  his  youngest  son  and  customary 
heir.  B.  afterwards  died,  D.  still  surviving.  In 
an  action  of  ejectment  brought  by  D.,  claiming  the 
whole  of  these  lands  under  this  appointment :  — 
Held,  first,  that  it  was  no  objection  to  the  validity 
of  the  appointment  that  it  was  made  by  A.  during 
coverture,  although  the  original  surrender  did  not 
contain  any  express  clause  empowering  her  to 
make  an  appointment  during  coverture.  Doe  d. 
Bloomfield  v.  Eyre,  10  Jur.  1084— C.  P. 

Held,  secondly,  that,  inasmuch  as  A.  had  no 
power  to  appoint  C.,  her  father-in-law,  and  that  the 
appointment  in  favour  of  the  eldest  son  was  so 
mixed  up  with,  and  dependent  upon,  the  subse- 
quent appointment  to  C.,  as  to  make  it  impossible 
to  separate  them,  the  entire  appointment  was  in- 
valid, and  D.  therefore  could  not  recover  in  such 
action. 

By  a  deed  made  since  the  statute  of  Wills  (7 
Will.  4  &  1  Viet.  c.  26)  certain  trust  funds  were  , 


appointed  to  trustees,  in  trust  for  such  person  or 
persons,  for  such  interest  or  interests,  and  charge- 
able with  such  sum  or  sums  of  money,  and  for  such 
intents  and  purposes,  and  in  such  manner  in  all 
respects  as  the  appointor  should,  by  any  deed  or 
deeds,  writing  or  writings,  with  or  without  power 
of  revocation  and  new  appointment,  to  be  by  her 
sealed  and  delivered  in  the  presence  of,  and  at- 
tested by  one  witness  or  more,  direct  or  appoint, 
the  appointor,  afterwards  made  her  will,  (which 
was  duly  executed  and  attested  according  to  the 
Statute  of  Wills),  and  thereby  bequeathed  part  of 
the  trust  funds  : — Held,  that  the  will  was  a  writing 
within  the  terms  of  the  power.  Buckell  v.  Blenk- 
horn,  5  Hare,  131. 

Testator,  after  appointing  three  trustees  to  his 
will,  provided,  that,  if  they,  or  any  of  them,  or 
any  trustee  or  trustees  to  be  appointed  under  that 
proviso,  should  die,  or  be  desirous  to  be  dis- 
charged, or  go  to  reside  beyond  the  sea,  or  neglect 
or  refuse,  or  become  incapable,  to  act  before  the 
trusts  should  be  performed,  it  should  be  lawful  for 
the  surviving  continuing  or  acting  trustee  or  trus- 
tees for  the  time  being,  or  the  last  acting  trustee, 
to  nominate  a  new  trustee  or  trustees ;  and  that 
the  trust  property  which  should  be  or  have  been 
vested  in  the  trustee  or  trustees  so  dying,  desiring 
to  be  discharged,  &c.,  and  should  then  be  subject 
to  the  trusts  of  the  will,  should  be  vested  in  the 
new  trustee  or  trustees  jointly  with  the  surviving 
or  continuing  trustee  or  trustees,  or  solely,  as  the 
case  might  require.  Two  of  the  trustees  died  in 
the  testator's  life-time  : — Qusre,  whether  new 
trustees  could  be  appointed  under  the  power. 
Walsh  v.  Gladstone,  14  Sim.  2. 

Power  by  deed  or  will  to  appoint  to  "  nephews 
and  nieces,  grand-nephews  and  nieces,"  in  such 
shares  and  subject  to  such  trusts,  &c.  as  A.  should 
appoint: — Held,  not  to  authorize  an  appointment 
by  will  to  a  grand-niece  for  life,  with  remainder  to 
her  children.  Waring  v.  Lee,  8  Beav.  247. 

Testator  directed  his  trustees,  during  the  life  of 
his  daughter,  (who  was  married),  to  pay  the  inter- 
est of  a  share  of  his  property  to  such  person  or 
persons  as  she  should  from  time  to  time  during  her 
life,  whether  coverte  or  sole,  under  her  hand  au- 
thorize and  appoint  to  receive  the  same;  and  in 
default  of  appointment,  into  her  proper  hands,  for 
her  sole  and  separate  use,  independently  of  her 
then  or  any  future  husband,  and  so  as  to  be  free 
from  his  debts,  &c.;  and  that  the  receipt  or  receipts 
of  her,  or  of  the  person  or  persons  whom  she 
might  authorize  to  receive  the  same  annual  pro- 
ceeds, or  any  part  thereof,  should  be  alone  an  effec- 
tual discharge  to  his  trustees  for  the  payment 
thereof;  and  that  his  trustees  should  always  be  at 
liberty  to  require  from  her  a  separate  authority  or 
receipt  from  time  to  time  for  each  quarterly  pay- 
ment, it  being  his  intention  that  the  annual  pro- 
ceeds should  not  be  sold,  charged,  or  otherwise 
disposed  of: — Held,  that  the  restraining  clause  did 
not  apply  to  the  power  of  appointment  given  to 
the  daughter;  and,  therefore,  that  an  appointment 
of  the  interest  of  the  share  made  by  her  for  her 
life  was  good.  Medley  v.  Horton,  14  Sim.  222. 

C.  having  power  to  appoint  a  money  fund  to  all 
and  every  or  any  child  or  children  of  hers,  and  to 
the  exclusion  of  any  one  or  more  of  them,  in  such 
shares,  and  payable  at  such  times,  as  she  should 
appoint,  and  in  default  of  appointment,  to  be 
equally  divided  between  them,  by  her  will,  ap- 
pointed different  sums  to  several  of  her  children  ; 
ind  reciting  that  her  daughter  M.  had  declared 
tier  intention  of  becoming  a  nun,  and  had  retired 
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into  a  convent  preparatory  thereto,  she  declared 
that  she  deemed  her  patrimony  in  that  case  sulii- 
cient  for  her  maintenance ;  but  in  case  M.  should 
change  her  min^,  and  return  to  her  family  and 
friends,  she  bequeathed  to  trustees  1000/.  in  trust 
for  M.,  to  receive  the  interest  of  the  same  during 
her  life,  and  at  her  decease  to  be  divided  amongst 
her  children,  if  any;  or  in  either  case  of  her  not 
leaving  the  convent,  or  not  leaving  any  issue,  the 
1000/.  to  be  divided  amongst  her  three  daughters 
named  therein  ;  and  she  bequeathed  to  her  said 
three  daughters  any  residue  of  the  fund  that  might 
be  after  paying  the  several  legacies  in  her  will 
mentioned  : — Held,  first,  that  the  power  authorized 
an  appointment  to  take  effect  upon  the  happening 
of  a  contingency;  secondly,  that  the  interest 
which  should  accrue  on  the  1000/.,  while  the  con- 
tingency was  undetermined,  passed  under  the  re- 
siduary bequest  in  the  will.  Caulfield  v.  Maguire. 
2  Jones  &  Lat.  142. 

By  a  marriage  settlement,  the  wife  has  power, 
notwithstanding  "  her  coverture,"  to  appoint  to 
the  children  of  the  marriage,  and  in  default  of 
such  children,  she  has  a  power,  "during  and  not- 
withstanding her  coverture,"  to  appoint  to  other 
persons.  The  latter  power  cannot  be  exercised 
during  her  widowhood  :  —  Quaere,  whether  the 
former  can.  Burnham  v.  Bennett,  2  Coll.  C.  C. 
260. 

Upon  the  construction  of  an  instrument  creating 
a  power  of  raising  portions, — Held,  that  the  donee 
had  a  right  to  distribute  the  portions  unequally. 
Cotgreave  v.  Cotgreave,  1  De  G.  &  S.  38. 

To  Lease.] — Where  a  power  of  leasing  requires 
that  the  usual  covenants  shall  be  inserted  in  the 
lease,  with  a  condition  of  re-entry  "  for  non-per- 
formance of  the  covenants  therein  to  be  contain- 
ed." and  the  lease  contains  a  general  covenant  to 
repair  and  keep  in  repair;  but,  by  the  clause  ol 
re-entry,  the  right  to  re-enter  is  not,  in  general 
terms,  in  case  the  lessee  shall  not  repair,  but  in 
case  the  lessee  shall  not  repair  "  within  six  calen- 
dar months  next  after  notice  ;"  there,  the  lease  is 
not  in  compliance  with  the  power.  Doe  d.  Egre- 
mont  (Lord)  v.  Burrough,  6  Q.  B.  229. 

If  a  lease,  under  a  power  of  leasing  at  the  ac- 
customed rents  and  heriots,  purports  to  demise,  a' 
one    entire   rent,    lands    not    within    the    power 
together  with  the  lands  which  are  within  the  power 
the  lease  is  bad  as  to  the  lands  within  the  power 
although  the  rent  and  heriots  are  in  proportion  to 
the  rent  and  heriots  previously  reserved  on  all  the 
lands  ;   but,  against  a  party  claiming  as  heir  to  th 
lessor,  the  lease  is  good  as  to  the  lands  which  are 
not  within  the  power,  and   of  which  the  lessor  i 
seised  in  fee.     Doed.  Egremont  (Lord)  v.  Stephens 
6  Q.  B.208. 

In  the  case  of  a  lease  under  a  power  of  demising 
for  lives,  or  for  years  determinable  on  lives,  an) 
part  of  the  lands  "  usually  so  leased,"  the  joinin; 
of  lands  in  the  same  lease  which  were  usually  le 
separately  is  not  at  variance  with  the  power,  fo 
the  words  "  usually  so  leased"  apply  to  the  dura 
tion  of  the  lease.  Ib. 

Where  a  lease  is  made  under  a  power  whic 
provides  that  no  clause  shall  be  contained  in  th 
lease  allowing  the  lessee  to  commit  waste,  and  th 
lease  contains  a  stipulation  that  the  lessee  shal 
build  a  new  house,  and  that  he  may  pull  down  a 
outhouse,  and  use  the  materials  in  building  the  ne\ 
house;  such  a  stipulation,  in  the  absence  of  proo 
that  this  conversion  would  diminish  the  value  o 
the  property,  does  not  amount  to  a  clause  givin 
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jower  to  the  lessee  to  commit  waste,  within  the 
meaning  of  the  leasing  power.    Ib. 

Where  a  power  of  leasii,._'  provides  that  the  lease 
hall    contain   all    "usual  and    reasonable    CO1 
nants,"  the  general  rule  is  to  determine  i 
ion  of  what  are    usual  covenants   l,y  ret,  n-i.ru  to 
he  lease  in  existence  at  the  date  of  the  power,   ./ft. 

Where  a  lease  of  copyholds,  which  was  in  ex- 
stence  at  the  date  of  a  power  of  leasing  those 
copyholds,  or,  if  that  be  lost,  a  lease  immediately 
3receding  that  lease,  contains  a  stipulation  that 
.he  lessee  shall  do  suit  to  a  certain  mill  bt-lon-urj 
:o  the  lord  of  the  manor,  by  grinding  his  com 
there,  and  the  lease  made  in  execution  of  the  power 
does  not  contain  a  similar  stipulation,  it  is  void.  Ib. 

If  a  lease  of  other  property,  within  the  same 
manor,  which  was  in  existence  at  the  date  of  the 
power,  and  was  created  by  the  author  of  the  power, 
does  not  contain  such  a  stipulation,  the  lease  made 
in  execution  of  the  power  will  not  be  avoided  by 
the  absence  of  a  similar  stipulation,  although  the 
leases  prior  to  the  last  do  contain  that  stipulation  ; 
at  all  events,  where  they  comprise  other  property 
besides  that  which  was  comprised  in  the  last  lease. 
Ib. 

Under  a  power  to  lease  at  the  best  rent,  the 
highest  rent  need  not  be  reserved.  The  question — 
What  is  the  test  that  the  best  rent  has  been  reser- 
ved ?  and  the  cases  on  the  subject,  considered. 
Dyas  v.  Cruise,  2  Jones  &  Lat.  460. 

An  authority  to  let  lands  may  be  inferred  from 
the  letters  and  acts  of  the  party.  Ib. 

Lands  were  devised  for  life,  remainder  over, 
with  power  to  the  tenant  for  life  to  lease  any  part 
of  the  premises  usually  so  leased,  so  that  in  all 
leases  granted  by  virtue  of  the  power  there  should 
be  contained  the  usual  and  reasonable  covenants. 
In  the  pattern  lease,  executed  in  1749,  out  of  the 
general  grant  of  water,  watercourses,  &c.,  was 
excepted  a  watercourse  flowing,  by  means  of  a 
head  weir,  out  of  a  natural  stream  into  an  artificial 
channel,  made  through  the  demised  lands  on  a 
higher  level,  for  the  purpose  of  irrigating  them 
and  other  lands  of  the  lessor  lower  down  the 
stream.  And  there  was  a  covenant  to  do  suit 
and  service  at  the  courts  of  the  manor,  to  be  there 
sworn  and  ordered  by  the  steward,  and  to  pay  all 
fines  and  amerciaments  there  lawfully  imposed. 
No  courts  baron  or  customary  courts  had  been 
held  within  the  manor  from  1739,  and  there  had 
been  no  freeholders  or  copyholders  within  the 
manor  within  the  time  of  living  memory.  Be- 
tween 1749  and  the  grant  of  the  lease  in  question 
in  1831,  M.,  then  tenant  of  the  premises,  erected 
a  mill,  and  diverted  water  from  this  watered' 
and  so  diminished  the  water  available  for  ir 
tion.  In  the  lease  in  question  the  grant  was  of 
so  much  of  the  water  as  M.  had  been  accustomed 
to  have  for  the  use  of  his  mill,  and  there  was  im 
exception  of  the  watercourse  to  the  lessor,  mit 
only  to  the  occupiers  of  the  meadows  bolow 
right  to  enter  and  cleanse  the  watercourse,  and 
to  take  the  water  for  the  use  of  tlieir  meadows. 
as  theretofore  accustomed: — Hold,  first,  that  it 
was  no  objection  to  the  lease,  that  it  did  not  con- 
tain a  covenant  to  pay  lin-i  and  amerciaments  lor 
default  of  suit.  Doed.  r.^rrnmnt  (Eart)  \.  M'./- 
liams,  12  Jur.  45.3;  17  L.  J.,  Q.  B.j  134. 

Held,  secondly,  that  the   waterou; 
in   the    pattern   lease  was  the  stream   and    lln\\   ot" 
the  water,  and  not  the  channel   through  w  liich   it 
flowed,  and,  therefore,  more  wa«  n"i  denn-ed  \<\ 
the  lease  in  question  than  was   granted   by   the 
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pattern  lease;  and  that,  whether  there  was  a  per- 
manent diminution  of  water  applicable  to  the  irri- 
gation of  the  lands  below,  was  a  question  for  the 
jury.  Ib. 

In  1755,  a  tenant  for  life,  under  a  power  ol 
leasing,  demised  lands  to  the  defendant  for  ninety- 
nine  years,  determinable  on  lives.  In  1812,  the 
tenant  for  life,  under  the  same  power,  granted  a 
further  lease  in  reversion  of  the  same  lands  to  the 
defendant  for  ninety-nine  years,  on  additional 
lives.  The  lease  purported  to  be  made  in  con- 
sideration of  the  surrendering  up  into  the  hands 
of  the  lessor  by  the  lessee  of  the  lease  of  1755, 
which  surrender  is  hereby  made  and  accepted 
accordingly.  The  lease  of  1S12  was  not  a  valid 
execution  of  the  power: — Held,  that,  as  it  did 
not  pass  an  interest  according  to  the  contract,  it 
did  not  operate  as  a  surrender  of  the  lease  of 
1755  ;  and  one  of  the  lives  named  in  that  lease 
being  still  in  esse,  ejectment  would  not  lie.  Doe 
d.  Egremont  (Earl)  v.  Courtney,  12  Jur.  454 ; 
17  L.  J.,  Q.  B.,  151. 

Lands  were  conveyed  to  such  uses  as  K.  should 
appoint;  and  in  default  of  and  until  appointment, 
to  K.  and  his  assigns  for  K.'s  life ;  and  from  and 
after  the  determination  of  that  estate  in  K.'s  life- 
time, to  a  trustee  for  K.  and  his  assigns,  and  to 
bar  dower;  and  from  and  after  K.'s  decease,  to 
K.'s  heirs  and  assigns: — Held,  that,  during  K.'s 
life  estate  and  before  such  appointment,  K.  was  a 
party  enabled  to  charge  the  fee  simple  in  posses- 
sion with  an  annuity,  within  the  meaning  of  stat. 
53  Geo.  3,  c.  141,  s.  10;  and,  therefore,  the  an- 
nuity (being  of  the  value  required  by  that  clause) 
did  not  need  inrolment  under  sect.  2.  Doe  d.  But- 
ler v.  Kensington  (Lord],  8  Q.  B.  429. 

Destruction  of  Power.]  —  The  19  &  20  Geo.  3, 
c.  32,  incorporated  the  undertakers  of  the  Lagan 
Navigation,  and  enacted  that  it  should  be  lawful 
for  every  subscriber  towards  completing  the  navi- 
gation, and  through  whose  lands  it  should  pass,  to 
charge  his  real  estate  for  the  use  of  his  younger 
children,  with  the  payment  of  such  sums  of  money 
and  other  interest  which  he  might  have  in  the 
joint  stock  of  the  company,  as  he  should  assign 
or  bequeath  to  his  heir,  any  settlement  to  the  con- 
trary notwithstanding.  Under  a  settlement  of 
1761,  A.  was  tenant  for  life  of  lands  through  which 
the  navigation  passed,  with  powers  of  jointuring 
and  leasing  ;  with  remainder  to  B.,  his  eldest  son, 
in  tail.  A.  was  a  subscriber  to  the  undertaking 
by  reason  of  advances  made  by  him  before  and 
after  May,  1792.  In  1791  A.  and  B.  suffered  re- 
coveries, and  declared  the  uses  to  be  to  A.  for 
life,  and  after  his  decease  as  A.  and  B.  should 
jointly  appoint;  and  until  such  joint  appointment 
A.  was  to  ue  at  liberty  to  exercise  all  powers  given 
to  him  by  the  settlement  of  1761.  In  1792.  A. 
and  B.  agreed  to  resettle  the  estates  for  valuable 
considerations  moving  from  each  of  them  ;  and  by 
deed  of  the  17th  of  May,  1792,  A.  and  B.  appointed 
the  lands,  after  the  decease  of  A.,  and  subject  and 
without  prejudice  to  his  life  estate,  and  to  all 
powers  and  authorities  then  vested  in  or  belong- 
ing to  him,  whether  appendant  or  in  gross,  or 
otherwise,  to  Z.,  in  fee,  in  order  that  he  might 
join  in  the  intended  re-settlement  of  the  estates  : 
and  by  another  deed  of  the  19th  of  May,  1792, 
A.,  B.,  and  Z.,  reciting  A.'s  powers  under  the 
settlement  of  1761,  and  the  intention  of  the  par- 
ties to  resettle  the  estates,  subject  to  the  powers 
thereinafter  mentioned,  conveyed  the  estates  to 
A.  for  life,  remainder  to  B.  for  life,  remainder  to 
his  first  and  other  sons  in  tail :  and  new  powers  of 
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leasing  and  jointuring  were  given  to  A.  This 
deed  did  not  contain  any  saving  of  the  former 
powers  of  A.  under  the  settlement  of  1761  or 
otherwise ;  and  no  allusion  was  uiade  in  it  to  the 
power  of  charging  under  the  19  &  20  Geo.  3,  c.  32. 
A.,  by  his  will,  reciting  the  act,  devised  all  his 
shares  in  the  company  to  B.,  his  heirs,  executors, 
&c.,  and  charged  the  settled  lands  with  30,000/. 
for  his  only  younger  child  : — Held,  first,  that  the 
power  to  charge  given  l>y  the  act  was  not  destroy- 
ed by  the  recovery  of  1791,  it  not  being  the  in- 
tention of  the  parties  to  the  recovery  that  the 
power  should  be  destroyed  thereby. 

Held,  secondly,  that  it  was  destroyed,  quoad 
advances  made  before  the  19th  of  May,  1792,  by 
the  settlement  of  that  date,  which  amounted  to  a 
contract  by  A.  not  to  exercise  the  power  as  to 
advances  then  made,  but  that  it  existed  as  to  sub- 
sequent advances. 

Held,  thirdly,  that  "  heir"  in  the  act  meant  heir 
to  the  settled  estate,  and  included,  as  far  as  the 
law  would  permit,  all  persons  claiming  in  suc- 
cession under  the  settlement;  and  that  the  power 
given  by  the  act  was  well  executed  by  the  will  of 
A.,  for  that  the  bequest  of  the  shares  to  B.,  his 
heirs,  executors,  &c.,  thereby  made,  enured  ac- 
cording to  the  title  for  the  benefit  of  the  remainder- 
men under  the  settlement. 

Held,  fourthly,  the  younger  child  of  A.,  who 
was  also  his  executor,  having  without  fraud  con- 
sented, qua  executor,  that  the  company  should 
issue  new  debentures  to  B.  in  lieu  of  some  which 
had  been  granted  to  A.  and  were  lost  by  the  exe- 
cutor : —  that  the  charge  on  the  estate  was  not 
affected  thereby.  Stewart  v.  Donegal  (Marquis), 
2  Jones  &  Lat.  636. 

Execution  of  Power.] — By  a  deed  of  settlement 
preparatory  to  the  marriage  of  A.  and  B.,  lands 
were  conveyed  to  C.  and  his  heirs,  to  the  use  of 
B.  and  her  heirs,  until  the  marriage  should  be 
solemnized,  and  from  and  immediately  after  the 
solemnization  thereof,  to  the  use  of  such  person 
or  persons,  for  such  estate  or  estates,  and  upon 
such  trusts,  &c.,  as  B.,  notwithstanding  coverture, 
and  whether  coverte  or  sole,  and  without  consent, 
&c.,  should,  by  any  deed  or  writing  under  seal,  or 
by  her  last  will,  or  any  codicil  thereto,  limit,  direct, 
or  appoint,  &c.;  and  in  default  of,  and  until  such 
appointment,  to  the  use  of  C.,  during  the  joint 
lives  of  A.  and  B.;  and  after  the  decease  of  either 
of  them,  to  the  use  of  B.,  her  heirs  and  assigns, 
for  ever.  After  the  execution  of  the  settlement, 
and  before  the  marriage,  B.,  by  a  codicil  to  a  will 
made  by  her  some  months  previously,  in  terms 
referring  to  the  power  contained  in  the  settlement, 
devised  the  lands  in  trust  for  the  children  of  the 
marriage,  and  in  default  or  failure  of  children,  in 
trust  for  A.  for  life  :  — Held,  a  good  execution  of 
the  power,  though  made  before  the  marriage,  and 
notwithstanding  that  the  event  upon  which  it  was 
to  take  effect,  viz.  the  marriage  of  A.  and  B.,  was 
contingent.  Logan  v.  Bell,  1  C.  B.  872. 

A.  devised  a  messuage,  &c.,  to  B.  and  his  as- 
signs for  life,  and  from  and  after  his  decease,  to 
the  use  of  all,  or  such  one  or  more  of  the  child  or 
children  of  B.,  lawfully  begotten,  to  commence  and 
take  effect  at  such  times,  and  in  such  shares,  man- 
ner and  form,  and  for  such  estates  and  interests, 
and  subject  to  such  payments,  conditions,  and 
limitations,  as  B.,  by  any  deed  or  writing,  or  by 
his  last  will,  &c.,  should  direct,  limit,  appoint, 
&c.;  and  for  want  of  such  appointment,  to  the  use 
of  all  and  every  the  son  and  sons,  daughter  and 
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daughters  of  B.  as  tenants  in  common  in  tail,  with 
cross  remainders,  and  for  want  of  such  issue,  to 
C.  in  tail.  B.,  by  his  will,  gave,  devised,  and  be- 
queathed all  his  real  and  personal  estate  to  trus- 
tees, on  trust,  to  pay  and  apply  the  clear  yearly 
rents  and  profits  of  his  real  estate,  as  follows: — 
one-third  to  his  wife  for  life,  if  she  should  so  long 
continue  his  widow,  and  the  other  two-thirds  unto 
and  for  the  benefit  of  his  three  sons,  in  equal  shares 
and  proportions,  and  to  be  paid  and  applied  for 
their  benefit  and  advantage,  or  the  benefit  and  ad- 
vantage of  the  survivors  or  survivor  of  them,  and 
the  issue  of  such  of  them  having  lawful  issue,  in 
such  manner  as  the  trustees  or  the  survivor  of 
them  should  think  proper  ;  and  in  case  two  of  his 
said  sons  should  die  without  leaving  issue,  then  he 
gave  and  devised  his  real  estate  to  the  surviving 
son,  his  heirs  and  assigns  for  ever: — Held,  that 
this  will  was  not  a  good  execution  of  the  power, 
inasmuch  as  it  contained  no  reference  to  the  power, 
or  to  the  property  that  was  the  subject  of  the 
power,  or  to  any  thing  from  which  it  could  natu- 
rally be  inferred  that  B.,  in  framing  his  will,  had 
the  power  in  his  contemplation.  Doe  d.  Cdldecott 
v.  Johnson,  7  Man.  &  G.  1047. 

No  evidence  was  given  at  the  trial  by  either 
party,  as  to  whether  or  not  B.  possessed  any  other 
real  estate,  upon  which  his  devise  could  operate  : 
— Held,  that  the  onus  probandi  rested  upon  the 
party  setting  up  the  will  as  an  execution  of  the 
power  ;  and  that  it  lay  upon  him  to  establish  the 
negative  proposition,  that  B.  possessed  no  such 
property.  Ib. 

A  testatrix  having  a  limited  power  of  appoint- 
ment, by  any  deed  or  writing,  &c.,  or  by  will, 
over  a  portion  of  a  larger  sum  of  stock,  standing 
in  the  names  of  four  persons  as  the  trustees  of 
the  will  of  her  father,  under  which  the  testatrix 
was  entitled,  made  her  will,  and  directed  all  her 
debts,  &c.,  to  be  paid  out  of  her  personal  estate. 
She  then  made  certain  specific  and  pecuniary 
bequests.  She  then  gave  and  bequeathed  to  trus- 
tees "  three-fourths  of  one-third  of  the  stocks 
standing  in  the  names  of  my  trustees,"  (naming 
the  four  trustees  of  her  father's  will),  upon  cer- 
tain trusts  for  objects  of  the  power.  She  then 
gave  "the  other  one-fourth  of  one-third  of  the 
aforesaid  stocks,  standing  in  the  names  of  my 
said  trustees  as  aforesaid,"  to  another  object  of 
the  power;  then  she  gave  to  another  object  of 
the  power  "so  much  of  the  said  Government 
stocks  as  will  produce  the  annual  sum  of  150/.;" 
and  then  she  said,  "And,  as  to  all  the  residue 
and  remainder  of  my  personal  estate  and  effects 
whatsoever  and  wheresoever,  after  payment  of 
my  just  debts,  funeral  and  testamentary  expenses, 
and  the  before-mentioned  legacies,  1  give  and  be- 
queath the  same  &c."  The  general  personal 
estate,  after  payment  of  the  specific  legacies,  was 
not  sufficient  to  pay  the  pecuniary  legacies: — 
Held,  that  this  will  was  a  good  execution  of  the 
power,  and  that  the  residuary  clause  included 
that  part  of  the  Government  stock  over  which  the 
testatrix  had  a  power  of  appointment,  so  far  as 
she  had  not  previously  exercised  her  power. 
Elliott  v.  Elliott,  15  Law  J.,  N.  S.,  V.  C.  E.,  393  ; 
10  Jur.  730. 

A  married  woman  having  power  to  appoint  a 
fund  to  her  children,  appointed  it  to  an  only  child, 
of  tender  years,  who  died  four  months  afterwards. 
Her  husband  attested  the  deed  of  appointment  as 
a  witness.  Twenty-four  years  afterwards,  the 
wife  died,  in  the  lifetime  of  her  husband,  who 
then  claimed  the  fund  as  administrator  of  the 
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;he  power  had  been  executed,  without  fraud,  on 

the  part  of  the  husband  and  wife.     Gee  v   Gurnev 
2  Coll.  C.  C.  4S6. 

A  testator  appointed  A.,  B.,  and  C.,  executors 
and  trustees  of  his  will;  providing  that  if  either  of 
them,  or  any  succeeding  trustee  or  trustees,  should 
die,  or  refuse  or  neglect,  or  become  incapable  to 
act  in  the  trust,  it  should  be  lawful  to  and  for  the 
survivor  of  them,  the  said  A.,  B.,and  C.,and  such 
new  trustee  or  trustees,  to  be  nominated  in  their 
or  either  of  their  stead,  to  appoint  a  new  trustee 
or  new  trustees  instead  of  the  said  A.,  B.,  and  C., 
or  either  of  them,  or  any  future  trustee  or  trus- 
tees, so  dying,  or  desiring  to  be  discharged,  or 
refusing  or  neglecting,  or  becoming  incapable  to 
act  as  aforesaid.  A.  having  disclaimed  the  trust, 
and  B.  having  died,  C.  alone  (though  not  the  sur- 
vivor of  A.,  B.,  and  C.),  appointed  new  trustees 
under  the  power: — Held,  that  the  new  trustees 
were  well  appointed.  Cafe  v.  Bent,  5  Hare,  24. 

Testatrix  having  a  testamentary  power  of  ap- 
pointment in  favour  of  her  children,  over  certain 
sums  of  stock,  standing  in  the  names  of  A.  and  B., 
as  trustees,  gave  and  bequeathed,  and  by  virtue  of 
every  power  enabling  her  in  that  behalf,  appointed 
all  the  property  of  or  to  which  she  was  then,  or, 
at  the  time  of  her  death,  should  or  might  be  pos- 
sessed or  entitled  or  have  power  to  dispose,  to  A. 
and  B.,  upon  trust,  after  payment  of  her  debts, 
and  funeral  and  testamentary  expenses,  to  invest 
the  residue  thereof  in  their  names  in  the  funds,  or 
upon  government  or  real  security;  and  she  then 
declared  trusts  in  favour  of  her  children.  She 
died  possessed  of  personal  estate  more  than  suffi- 
cient to  pay  her  debts,  and  funeral  and  testamen- 
tary expenses: — Held,  that  her  will  was  not  an 
exercise  of  the  power.  Clogstoun  v.  Walcott, 
13  Sim.  523. 

By  a  marriage  settlement,  certain  properties,  to 
which  A.,  the  intended  wife,  was  entitled,  were 
settled  upon  the  husband  and  wife  for  their  lives, 
and  for  the  life  of  the  survivor,  and  after  the  de- 
cease of  the  survivor,  to  the  use  of  the  issue  of  the 
marriage  ;  and  in  default  of  issue,  to  the  use  of 
such  person  as  A.  should  by  will  appoint.  There 
was  no  issue  of  the  marriage,  and,  by  an  instru- 
ment in  the  form  of  a  deed-poll,  reciting  the  ante- 
cedent .deeds,  A.,  in  pursuance  of  the  power  by 
the  previous  deed  given  to  her,  appointed,  that  in 
case  she  should  die  without  issue,  all  the  said  pro- 
perties should,  after  her  decease,  go  to  her  hus- 
band absolutely.  This  instrument  was  stamped 
and  attested  as  a  deed,  and  a  memorial  of  it  was 
lodged  in  the  Registry  Office: — Held,  that  the  in- 
strument was  a  deed  both  in  form  and  substance, 
and,  therefore,  an  invalid  execution  of  the  power. 
Majoribanks  v.  Hovenden,  1  Drury,  11. 

A  father,  upon  his  second  marriage,  settled 
lands  to  the  use  of  the  children  of  his  first  mar- 
riage (naming  them),  for  such  estates,  and  in  such 
shares  and  proportions,  manner  and  form,  as  he 
should,  from  time  to  time,  by  deed  or  will  ap- 
point; and  in  default  of  appointment,  I"  the  use 
of  the  said  children,  (except  the  eldest),  U  t-nants 
in  common  in  tail.  All  the  children,  except  t\\... 
namely,  the  eldest  sou  and  daughter,  died  in  the 
lifetime  of  the  settlor.  By  his  will  reeiting  tl"'_ 
power,  the  settlor  appointed  a  rent-charge  out  of 
the  estates  to  the  daughter:  and  the  est.u. 
ject  to  the  rent-charge,  to  the  son  in  reel- 
that  the  appointment  so  made  in  the  surviving 
children  was  a  valid  execution  of  ihe  power. 
Kicketts  v.  Loftus,  4  Y.  &  Coll.,  Eich.,  5H». 
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In  a  marriage  settlement,  by  which  real  estates 
were  settled  to  the  use  of  the  children  of  the  set- 
tlor by  a  former  marriage,  power  was  reserved  by 
the  settlor,  "  during  his  life,"  by  deed,  to  demise, 
limit,  or  appoint,  any  of  the  settled  lands  to  trus- 
tees, for  terms  of  years,  upon  trust,  by  sale  or 
otherwise,  to  raise  any  sum  or  sums  for  the  better 
advancement  in  the  world,  and  preferment  in  mar- 
riage, of  such  children,  to  be  raised  and  paid  at 
such  times,  and  subject  to  such  conditions  and 
limitations,  (such  limitations  to  be  for  the  benefit 
of  the  children),  as  the  settlor  should  by  such  deed 
appoint.  By  deed,  reciting  the  power,  the  settlor 
limited  the  estates  to  trustees  for  a  term  of  1000 
years,  "  to  commence  after  his  decease,"  and 
"  without  impeachment  of  waste,"  upon  trust  to 
sell  the  premises  comprised  in  the  term  ;  and  out 
of  the  proceeds  of  the  sale,  to  pay  and  apply  cer- 
tain specified  sums  to  the  several  children,  by 
name: — Held,  that  this  was  a  valid  execution  of 
the  power,  and  that  two  of  the  children  having 
died  intestate,  and  without  issue,  in  the  settlor's 
lifetime,  the  sums  appointed  to  them  devolved  to 
the  settlor,  and  were  subject  to  the  dispositions 
of  his  will.  Ib. 

Where,  by  the  terms  of  a  power,  the  instrument 
by  which  it  is  executed  is  to  be  sealed  and  deli- 
vered in  the  presence  of,  and  attested  by,  two  or 
more  credible  witnesses,  it  is  sufficient  prima 
facie  evidence  of  attestation,  if,  on  the  instru- 
ment, there  appears  an  indorsement,  to  the  effect, 
that  it  has  been  sealed  and  delivered  in  the  pre- 
sence of  two  persons,  although  such  two  persons 
are  not  named  as  witnesses,  either  in  the  body  of 
the  instrument  or  the  attestation.  Ib. 

A  married  woman  having  power,  under  her  mar- 
riage settlement,  to  dispose  of  personal  estate  by 
a  will,  to  be  signed  and  published  by  her,  in  the 
presence  of  two  or  more  credible  witnesses,  made 
her  will  in  pursuance  of  the  power,  and  signed  her 
name  at  the  foot  of  it.  Then  followed  the  signatures 
of  three  witnesses,  and  below  those  signatures  was 
a  memorandum  in  the  handwriting  of  the  testatrix, 
to  the  effect  that  the  will  had  been  signed  and 
sealed  by  her,  in  the  presence  of  the  above  three 
witnesses.  Upon  the  examination  of  the  witnesses, 
after  the  death  of  the  testatrix,  two  of  them  depo- 
sed to  the  testatrix  having  signed  the  will  in  the 
presence  of  all  the  witnesses;  but  the  third  stated 
her  belief,  that  the  will  had  been  signed  before  the 
witnesses  entered  the  room  : — Held,  that,  coupling 
the  memorandum  with  the  testimony  of  the  wit- 
nesses, there  was  sufficient  evidence  of  signing  in 
the  presence  of  the  witnesses,  or  two  of  them,  to 
satisfy  the  requisition  of  the  power  in  that  respect. 
Warren  v.  Postlethwaite,  2  Coll.  C.  C.  108. 

Held,  also,  that  the  testatrix,  calling  the  wit- 
nesses to  attest  her  will,  sealing  it  and  declaring 
it  to  be  her  act,  (which  circumstances  were  given 
in  evidence),  thereby  published  her  will  within  the 
meaning  of  the  power.  Ib. 

Held,  further,  that  as  no  attestation  clause  was 
required  by  the  power,  the  omission  of  any  state- 
ment as  to  publication  in  the  memorandum,  (con- 
sidered as  an  attestation  clause),  was  immaterial. 
Ib. 

Held,  therefore,  under  all  the  circumstances  of 
the  case,  that  the  will  was  a  due  execution  of  the 
power.  Ib. 

A  residue  was  bequeathed  in  trust  for  A.  for 
life,  and  after  his  death  for  his  children,  as  he 
should  appoint;  and  in  default  of  appointment  for 
the  children  equally,  with  remainder  over.  Before 


A.  was  married  or  had  exercised  the  power,  some 
of  the  parties  entitled  in  remainder  filed  a  bill  to 
have  the  accounts  of  the  testator's  estate  taken, 
and  the  residue  ascertained  and  secured.  Before 
decree,  A.  married  and  had  a  child;  and  four 
days  after  the  child  was  born  he  exercised  the 
power,  and  then  filed  a  bill  against  the  plaintiffs 
in  the  former  suit,  stating  his  marriage,  the  birth 
of  his  child,  and  the  appointment,  and  insisting 
that  thereby  the  interests  of  the  plaintiffs  in  the 
former  suit  had  been  wholly  determined,  and  been 
put  an  end  to.  The  plaintiffs,  however,  contended 
that  the  appointment  was  fraudulent  and  void  in 
toto,  inasmuch  as  though  it  was  made  in  favour  of 
A.'s  children,  he  would,  in  the  probable  event  of 
their  dying,  become  entitled  to  the  property  as 
their  next  of  kin.  But  the  Court  held,  that,  under 
existing  circumstances,  the  appointment  was  good  ; 
and  therefore  that  no  decree  ought  to  be  made  in 
the  original  suit  until  the  happening  of  the  events 
which  would  entitle  A.  to  the  property.  Butcher 
v.  Jackson,  14  Sim.  444. 

By  a  marriage  settlement,  a  sum  of  1000/.  was 
charged  upon  real  estates  of  the  husband  for  such 
persons  as  the  wife  should  by  deed  or  will  during 
her  coverture  appoint,  and  in  default  of  appoint- 
ment, for  the  executors,  administrators,  and  as- 
signs of  the  wife's  mother,  who  was  then  living  : 
— Held,  that  the  power  of  appointment  could  only 
be  exercised  during  the  continuance  of  the  cover- 
ture ;  and  consequently  that  an  appointment  of 
the  1000/.  after  the  death  of  the  husband  was  void  ; 
and  that  the  1000Z.  formed  part  of  the  personal 
estate  of  the  wife's  mother,  by  virtue  of  the  limi- 
tation to  her  executors,  administrators,  and  as- 
signs. Morris  v.  Howes,  10  Jur.  955;  16  Law  J., 
Chanc.,  121;  10  Jur.  955 — C. 

Excessive  Execution.] — By  a  marriage  settle- 
ment, the  trustees  were  directed,  after  the  de- 
cease of  the  survivor  of  the  husband  and  wife,  to 
convey,  assign,  and  deliver,  the  settled  property 
to  such  children  or  child  of  the  marriage,  or  the 
lawful  issue  of  such,  who  should  or  might  be  living 
at  the  decease  of  the  survivor,  and  who  should 
attain  twenty-one,  to  whom  the  husband  should 
jointly  appoint,  or  to  whom  the  survivor  of  them 
should  appoint;  and  in  default  of  appointment,  to 
permit  the  property  to  be  held  and  enjoyed  by  and 
equally  between  all  the  children  of  the  marriage, 
and  the  survivors  of  them,  and  the  lawful  issue 
of  such  children  or  child,  so  surviving  the  hus- 
band and  wife,  and  attaining  twenty-one ;  such 
issue  representing  and  taking  the  share  that  the 
parent  would  have  taken,  if  living: — Held,  that, 
the  words  in  the  clause  creating  the  power,  "  who 
shall  or  may  be  living  at  the  decease  of  the  sur- 
vivor," referred  to  the  children  of  the  marriage, 
and  not  to  their  issue  ;  and,  therefore,  that  clause 
exceeded  the  limits  prescribed  by  law,  and,  con- 
sequently, that  an  appointment  made  to  the  son 
of  a  daughter  of  the  marriage  was  void.  Thomas 
v.  Thomas,  14  Sim.  234. 

A  party  having  a  power  of  appointment  over 
two  funds,  by  several  deeds  appointed  stated 
parts  of  one  fund,  and  by  another  deed  professed 
to  appoint  another  stated  portion  of  the  same 
fund  ;  but  the  whole  had  been  exhausted  by  the 
former  deeds.  She  also,  by  the  same  deeds,  made 
appointments  of  parts  of  the  other  fund,  but  did 
not  exhaust  the  whole  : — Held,  that  the  excess  of 
appointment  of  one  fund  was  not  to  be  made  up 
out  of  the  unappointed  part  of  the  other  fund. 
Trollops  v.  Routledge,  11  Jur.  1002 — V.  C.  B. 
Implied  Execution.} — If  a  father,  having  a  power 
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to  appoint  to  a  child,  without  making  an  actual 
appointment,  concur  with  the  child  in  making  a 
settlement,  which  cannot  have  effect  unless  through 
a.  previous  appointment,  that  very  disposition  is 
considered  first  as  an  appointment  to  the  child, 
and  then  a  settlement  by  the  child,  of  the  property 
appointed;  but,  if  the  intention  of  the  parties  be 
not  to  execute  the  power  of  appointment,  but  to 
operate  on  the  estates  in  default  of  appointment; 
and  if  the  transaction,  considered  as  an  appoint- 
ment, would  be  a  fraud  on  the  power  ;  the  Court 
will  not  imply  an  appointment,  none  such  having 
been  actually  made.  Thompson  v.  Simpson,  2 
Jones  &  Lat.  110. 

Defective  Execution.] — The  mere  fact,  that  a 
party  having  a  power  by  deed  to  revoke  and  make 
a  new  appointment  of  trust  funds,  has  attempted 
to  make  such  revocation  and  new  appointment  by 
will,  owing  to  her  having  forgotten  the  restrictions 
of  the  power,  and  being  at  the  time  unable  to  pro- 
cure the  deeds,  is  not  a  ground  upon  which  equity 
will  supply  the  formal  execution  required  by  the 
terms  of  the  power,  or  give  to  the  will  the  effect 
of  a  deed,  or  convert  the  trustees  of  the  property 
into  trustees  for  the  persons,  who  would  be  ap- 
pointees, if  the  will  were  a  good  execution  of  the 
power.  Buckell  v.  Blenkhorn,  5  Hare,  131. 

Fraud  on  Execution.]  — Where  a  power  is  vested 
in  a  father,  and  stipulation  is  made  by  him  for  his 
own  benefit  in  the  exercise  of  it,  this  Court  consi- 
ders such  a  disposition  as  a  fraud  upon  the  power; 
the  fraud  consists  not  in  the  selection  by  the  fa- 
ther of  one  child  in  preference  to  another,  but  in 
the  arrangement  which  makes  the  appointment, 
though  in  form  to  one  child,  in  effect  an  appoint- 
ment to  the  father  himself.  To  render  such  ap- 
pointment fraudulent,  it  is  not  necessary  that  it 
should  be  wholly  for  the  benefit  of  the  father;  it 
is  enough  that  it  is  partially  so.  Jackson  v.  Jack- 
son, 1  Drury,  91. 

By  a  marriage  settlement  of  the  year  1780,  cer- 
tain lands  were  settled  upon  the  husband  for  life, 
with  remainder  to  the  use  of  all  and  every,  or  such 
one  or  more  of  the  children  of  the  marriage,  for 
such  estate,  not  exceeding  an  estate  in  tail  male, 
as  the  husband  should  appoint;  and,  in  default 
of  appointment,  to  the  first  and  other  sons  of 
the  marriage  in  tail  male.  By  a  deed-poll  of 
the  14th  of  January,  1804,  the  father  appointed 
the  lands  to  his  eldest  son  in  tail  male  ;  and  by 
an  indenture  of  lease,  executed  on  the  18th  of 
the  same  month,  the  father  and  son,  in  conside- 
ration of  the  sum  of  1600Z.  therein  stated  to  be  ap- 
plied in  payment  of  debts  affecting  the  estate  of 
the  father,  and  renewal  fines  then  due,  demised 
part  of  these  lands  for  lives  renewable  for  ever. 
By  deed  of  the  llth  December,  1807,  the  son,  in 
consideration  of  several  debts  paid  for  him  by  the 
father,  and  in  discharge  of  the  trust  and  confidence 
reposed  in  him,  conveyed  the  lands  included  in  the 
settlement,  and  all  his  interest  therein,  to  the 
father,  his  heirs  and  assigns.  In  1815,  the  son 
died  intestate  and  without  issue,  leaving  his  father 
surviving  ;  and  in  1821,  the  father,  by  his  will,  de- 
vised the  lands  charged  with  certain  legacies,  to 
the  use  of  his  two  surviving  sons,  and  their  respec- 
tive issue,  in  equal  portions  as  tenants  in  common. 
In  1822,  the  father  died;  and  in  1836,  the  plain- 
tiff, who  was  the  third  son,  filed  his  bill  to  carry 
into  execution  the  trusts  of  the  will  of  the  year 
1821.  By  a  decree  of  the  House  of  Lords,  revers- 
ing the  decree  of  the  Court  below,  it  was  declared, 
that,  before  any  adjudication  could  be  had  on  the 
title  of  the  father  to  dispose  of  the  lands  in  ques- 
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tipn,  an  inquiry  should  be  instituted  into  the  vali- 
lity  of  the  appointment.     In  pursuance  of  this  de- 
claration,   an    inquiry    was    directed     I.Hore    the 
Master,  and  ho  reported,  that,  at  the  time  of  the 
execution  of  the  appointment   and  lease  of  If 
there    were    judgments    appearing    <i|»,n    reread 
against  the  father,  to  tlio  amount  of  2  Km/. ;  that  all 
these  judgments  were  satisfied  upon  the  same  day, 
being  a  day  after  the  execution  of  the  said  lease, 
but  that  he  was  unable  to  state  how  the  conside- 
ration-money of  the  lease  had   been   applied,  no 
evidence  having  been  laid  before  him,  save  so  far 
as  the  statements  in  the  deeds  of  1804  and  1807, 
relative  thereto,  and   the   facts  in  relation  to  the 
judgments,   might   be  deemed   evidence  thereof. 
The  cause  having  come  on  to  be  heard  upon  this 
report, — Held,  that  the  deeds  in  1804  and   1807 
were  fraudulent  and  void,  as  constituting  a  deal- 
ing by  a  father  for  the  benefit  of  himself,  and  not 
of  his  sons,  and  ought  to  be  set  aside.    Jackson  v. 
Jackson,  1  Drury,  91. 

A  party  having  a  life  interest  in  the  dividends 
arising  from  certain  stock,  and  a  power  of  appoint- 
ment over  the  capital,  married,  and  a  month  after 
the  birth  of  a  child  made  a  sweeping  appointment 
in  its  favour.  The  child  died  after  a  few  months,  and 
the  tenant  for  life  lived  for  four  and  twenty  years 
afterwards.  The  appointment  was  written  on  un- 
stamped paper.  The  father  of  the  child,  after  the 
death  of  its  mother,  took  out  letters  of  administra- 
tion, and  filed  a  bill  for  a  transfer  of  the  fund. 
The  Court  directed  issues  to  ascertain  the  due 
execution  of  the  appointment,  and  to  try  whether 
it  was  fairly  obtained,  and  whether  it  was  fraudu- 
lently executed.  Gee  v.  Gurney,  10  Jur.  367  — 
V.  C.  K.  B. 

Strong  suspicion  that  an  appointment  by  a  father 
to  his  son  was  for  the  benefit  of  the  father,  and  a 
fraud  upon  the  power  of  appointment,  is  not  suffi- 
cient to  avoid  the  transaction.  Hamilton  v.  Kir- 
wan,  2  Jones  &  Lat.  393. 

Of  Exchange.]— The  exercise  of  a  power  of 
exchange  for  lands  of  an  equal  value,  by  a  tenant 
for  life  in  possession,  and  having  the  legal  estate^ 
cannot  in  equity  be  questioned  on  the  ground  of 
inadequacy  of  value  by  the  tenant  in  tail  in  re- 
mainder, expectant  on  an  existing  tenancy  for 
life ;  the  question  of  the  due  exercise  of  the 
power  is  legal,  for,  if  the  value  of  the  lands  taken 
was  inadequate,  no  estate  passed  at  law  by  the 
conveyance.  Ferrand  v.  Wilson,  4  Hare,  385 ; 
15  Law  J.,  N.  S.,  V.  C.,  41. 

What  Proper  in  a  Settlement.] — Where  instruc- 
tions for  a  marriage  settlement  direct  simply  that 
the  wife's  property  shall  be  settled  upon  the  wife 
for  life,  with  remainder  to  the  husband  for  life, 
with  remainder  to  the  children  of  the  marriage, 
and,  if  no  children,  then  over  to  strangers,  ' 
Court  will,  in   the   first  instance,  order  a  s 
ment,  with  a  power  of  appointment  to  the  wifi 
default   of  children;  and,  in   preparnm  a   settle- 
ment  from   such    instructions,  it   is   the    duty  < 
counsel  to  insert  such  a  power,  or  at  U3M1 
the  attention   of  the  parties  to  the    propriety  i 
inserting  it.     Harbidge  v.  H'ogan,  10  Jur.  7< 

Revocation  and  Limitation  of  »">/•  r-'.O—  The 
donee  of  a  power  appointed  and  reserve,!  a  power 
of  revocation,    but    did    not     reserve    a    powei 
limiting  new  uaes:— Held,   that  he  m 
wards  revoke    and    lin.n    new    usei.       SAtfteM  v. 
Von  Donop,  12  Jur.  672;    17  L.  J.,  Chan...   I 
V.  C.  W. 

Appointment  of  a  sum   out  of  a  fund,  part 
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which  is  subject  to  a  power  in  the  appointor,  and 
part  not,  is  not  necessarily  an  appointment  to  take 
effect  exclusively  out  of  the  fund  subject  to  the 
power.  Ib. 

Donee  of  power  appointed  the  fund  subject  to 
the  power,  and  reserved  a  power  of  revocation, 
but  not  a  power  to  limit  new  uses.  A  subsequent 
informal  disposition  of  part  of  the  fund  to  uses  for 
the  benefit  of  two  of  the  children  of  the  donee, 
was  held  to  be  authorized  by  the  power  of  revo- 
cation, though  that  power  was  not  expressly  re- 
ferred to  by  the  deed  of  disposition.  Ib. 

For  cases  of  powers  created  and  exercised  by 
testamentary  instruments — See  WILL. 

PRACTICE  AT  LAW. 

Process — Writ  of  Summons.] — A  writ  of  sum- 
mons was  indorsed,  "This  writ  was  issued  by  A. 
and  B.,  of  &c.,  agents  for  J.  T.,  of  the  city  of 
Exeter,  of  the  county  of  Devon,  the  plaintiff  within 
named."  The  Court  set  aside  the  copy  and  the 
service  for  irregularity,  as  it  did  not  appear  to  be 
issued  either  by  the  plaintiff  in  person  or  by  an 
attorney  for  him.  Toby  v.  Hancock,  4  Dowl.  &  L. 
385 ;  16  Law  J.,  Q.  B.,  33— B.  C.— Patteson. 

In  an  indorsement  on  a  writ  of  summons  it  is  not 
necessary  to  state  the  rate  of  interest  demanded  : 
it  will  be  intended  to  be  51.  per  cent.  Allen  v. 
Bussey,  4  Dowl.  &  L.  430;  11  Jur.  88— B.  C.— 
Patteson. 

The  following  indorsement  was,  therefore,  held 
sufficient :  "  The  plaintiffs  claim  357.  3s.  6d.,  and 
interest  thereon  from  the  8th  of  September,  1846, 
until  payment,  for  debt,  and  21.  10s.  for  costs."  Ib. 

Where  a  prscipe  had  been  granted  for  an  alias 
writ,  and  by  mistake  a  pluries  writ  had  been  issued, 
the  Court  refused  to  set  aside  the  writ.  Wells  v. 
Suffield,  (Lord),  16  Law  J.,  C.  P.,  234. 

A  writ  of  summons  tested  on  a  Sunday  is  a  nul- 
lity ;  but  a  copy  tested  on  a  Sunday,  and  service 
thereof,  (the  writ  being  correctly  tested),  are 
merely  irregular,  and  the  irregularity  will  be 
waived  by  laches.  Corrall  v.  Foulkes,  2  B.  C.  Rep. 
262— Coleridge. 

A  pracipe  being  obtained  for  an  alias  writ,  a 
pluries  was  by  mistake  issued  : — Held,  to  be  no 
ground  for  setting  aside  the  pluries.  Wells  v. 
Suffield  (Lord),  5  Dowl.  &  L.  177;  4  C.  B.  750. 

Indorsement  of  Amount.] — The  copy  of  a  writ  ol 
summons  served  on  the  defendant,  was  indorsed, 
"The  plaintiff  claims  150Z.,  and  interest  for  debt, 
and  3/.  3s.  costs  :" — Held,  irregular ;  and  that  the 
motion  was  correctly  made  to  set  aside  the  writ 
of  summons  as  well  as  the  copy  and  service  there- 
of. Chapman  v.  Becke,  3  Dowl.  &  L.  350 ;  15  Law 
J.,  N.  S.,  Q.  B.,  5— B.  C.— Patteson. 

When  a  plaintiff,  by  his  indorsement  on  the  writ, 
claims  a  debt  and  interest,  it  is  sufficient  to  state 
from  what  time  he  claims  such  interest,  without 
stating  the  rate  at  which  he  claims  it.  Allen  v 
Bussey,  1  B.  C.  Rep.  204 — Patteson. 

The  indorsement  on  a  writ  of  summons  was  as 
follows: — "The  plaintiffs  claim  35/.  3s.  6d.,  anc 
interest  thereon,  from  the   8th  September,  1S46, 
until   payment,   for  debt,  and   21.  10s.  for  costs, 
&.C.: — Held,  sufficient.     Ib. 

The  debt  and  costs  indorsed  on  a  writ  of  sum- 
mons were  received  by  a  clerk  of  plaintiff's  at- 
torney, after  the  expiration  of  the  four  days: — 
Held,  that  the  attorney,  not  having  offered  to  re 


urn  the  money,  was  not  entitled  to  go  on  with 
he  action  for  the  recovery  of  further  costs.     Hod- 
ding  v.  Sturchfield,  1  Man.  &  G.  957. 

Description  of  Residence.]  —  The  Court  refused 
;o  set  aside  a  writ  of  summons,  which  described  a 
defendant  as  "  The  Right  Honourable  Baron  Suf- 
icld,"  his  true  description  being  "The  Right 
Honourable  Edward  Vernon  Harborn  Baron  Suf- 
field." Ib. 

Defendant's  place  of  residence  in  a  writ  of  sum- 
mons was  described  as  of  "  Clapham,  in  the  county 
of  Surrey:"  —  Held  sufficient.  Toulmin  v.  Bow- 
ditch,  2  B.  C.  Rep.  89;  11  Jur.  455— Wightman. 

So,  the  following  description  was  held  sufficient : 
'  To  H.  S.,  of  Beddgelert,  in  the  county  of  Car- 
narvon, to  be  found  in  the  city  of  London."     Par- 
rott  v.  Stocks,  11  Jur.  455 — B.  C. — Wightman. 

A  writ  of  summons  described  the  defendants  as 
'  Pilbrow's  Atmospheric  Railway  and  Canal  Pro- 
pulsion Company,  now  or  late  carrying  on  business 
in  King  William-street,  in  the  city  of  London." 
The  company  had  been  completely  registered  pur- 
suant to  the  statute  7  &  8  Viet.  c.  110,  and  No.  6, 
King  William-street,  London,  was  registered  as 
their  place  of  business.  They  afterwards  dis- 
charged their  secretary  and  clerks,  and  gave  up 
their  place  of  business,  but  no  other  place  of  busi- 
ness was  taken  or  registered  by  them,  and  there 
were  no  means  of  serving  the  writ  but  upon  a 
director:  — Held,  that  the  description  of  the  resi- 
dence of  the  defendant  was  uncertain  and  insuffi- 
cient under  the  statute  2  Will.  4,  c.  39,  and  also 
that  the  service  of  the  writ  upon  a  director,  in  the 
county  of  Middlesex,  was  bad,  and  that  the  person 
on  whom  it  was  served  might  avail  himself  of 
these  grounds  for  setting  it  and  the  service  of  it 
aside.  Pilbrow  v.  Pilbrow's  Atmospheric  Railway 
and  Canal  Company,  4  Dowl.  &  L.  450  ;  16  Law  J., 
C.  P.,  11. 

The  copy  of  a  writ  of  summons,  served  on  the 
defendant,  described  him  as  "  J.  S.,  late  of  B.,  in 
the  county  of  York,  but  now  in  the  Castle  in  the 
city  of  York:"  —  Held  insufficient,  it  not  being 
shown  that  there  was  not  a  place  called  the  Castle 
within  the  city  of  York,  though  it  was  sworn  that 
York  Castle  is  in  the  county  of  York.  Salman  v. 
Sharp,  16  M.  &  W.  93  ;  16  Law  J.,  Exch.,  39. 

A  writ  described  a  defendant  as  "  The  Right 
Honourable  Baron  Suffield,"  his  true  description 
being  "  The  Right  Honourable  Edward  Vernon 
Harbord,  Baron  Suffield."  The  Court  refused  to 
set  aside  the  process  on  that  ground.  Ib. 

In  a  writ  of  summons  against  a  company  com- 
pletely registered  under  the  7  &  8  Viet.  c.  110,  it 
is  irregular  to  describe  their  supposed  address  as 
"  now  or  late  carrying  on  business  in"  &c.  Pil- 
brow v.  Pilbrow,  4  Railw.  Cas.  683;  3  C.  B.  730. 

Service.] — Service  of  a  writ  of  summons  against 
such  company,  described  as  of  the  City  of  Lon- 
don— Held  to  be  bad.  Ib. 

Semble,  that  a  party  on  whom  a  writ  is  so  served 
may  apply  to  set  aside  the  service.  Ib. 

Service  of  a  writ  of  summons  on  a  clerk  in  the 
office  of  the  secretary  of  a  corporation  aggregate, 
is  not  sufficient  service  on  the  clerk  or  secretary, 
under  2  Will.  4,  c.  39,  s.  13,  so  as  to  authorize  a 
motion  for  a  distringas,  or  to  enter  an  appearance 
for  the  defendants.  Walton  v.  Universal  Salvage 
Company,  16  M.  &  W.  438. 

The  Court  set  aside  the  service  of  a  writ  of 
summons,  defendant  being  described  therein  as 
"  of  Bristol,  in  the  county  of  Gloucester;"  and  the 
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service  having  taken  place  in  the  city  of  Bristol, 
in  a  place  not  within  the  county  of  Gloucester,  or 
within  200  yards  of  the  boundary.  Levi  v.  Per- 
ratt,  2  C.  B.  345;  15  Law  J.,  N.  S.,  C.  P.,  4. 

An  affidavit,  stating  that  process  into  county  A. 
was  served  in  county  B.,  more  than  200  yards  from 
the  boundary,  is  sufficient  to  ground  a  motion  to  set 
aside  the  service,  without  negativing  the  existence 
of  any  dispute  as  to  the  boundary.  Martyn  v. 
Gray,  7  Man.  &  G.  650. 

Where  a  writ  of  summons  was  served  in  county 

A.  instead  of  county  B.,  defendant's  office  being 
in  the  former  county,  but  his  dwelling-house  in  the 
latter,  (and  which  was  the  residence  stated  in  the 
writ),  and  upon  such  service  defendant  thanked  the 
attorney's  clerk  for  calling   upon  him  at  his  office 
instead   of  his  dwelling-house,  and  said   that  he 
would  attend  to  it: — Held,  that  such  service  was 
regular.    Rumball  v.  Unit,  10  Jur.  415 — C.  P. 

An  act  for  making  a  railway  from  Dublin  to 
Drogheda  provided  that  personal  service  of  any 
summons  or  writ  upon  a  secretary  or  clerk  of  the 
company,  or  leaving  the  same  at  the  office  of  the 
company,  or  of  a  secretary  or  clerk,  or  delivering 
it  to  some  inmate  at  such  office  of  the  company,  or 
at  the  last  or  usual  place  of  abode  of  such  secre- 
tary or  clerk,  or  in  case  the  same  respectively 
should  not  be  found  or  known,  then  personal  ser- 
vice thereof  upon  any  other  agent  or  officer  em- 
ployed by  the  company,  or  any  one  director  of  the 
company,  should  be  deemed  good  service.  A  writ 
of  summons  was  issued  in  England  against  the 
company,  who  had  no  office  or  secretary  in  Eng- 
land, and  was  served  upon  one  of  the  directors  in 
England  : — Held,  that  the  proper  service  was  upon 
the  secretary  or  clerk  at  the  office  in  Ireland,  and 
if  they  could  not  be  found,  then  upon  a  director 
there  ;  but  that  service  of  an  English  writ  of  sum- 
mons upon  a  director  in  England  was  void.  Evans 
v.  Dublin  and  Drogheda,  Railway  Company,  3  Railw. 
Cas.  760;  14  M.  &  W.  142. 

Setting  Aside  Writ  of  Summons.]  — After  regular 
appearance  entered  for  defendant,  sec.  stat.,  a 
motion  to  set  aside  the  declaration  and  subsequent 
proceedings,  on  the  ground  that  defendant  has  not 
been  served  with  process,  is  too  late.  The  appli- 
cation should  have  been  to  set  aside  the  appear- 
ance. Brooks  v.  Roberts,  1  C.  B.  636;  3  Dowl.  & 
L.  13. 

Where  H.,  knowing  he  was  served  with  a  writ 
by  a  mistake,  after  three  months'  delay,  took  steps 
preliminary  to  a  judgment  of  nonpros, — Held,  that 
the  proceedings  should  be  set  aside,  with  costs. 
Richards  v.  Hanley,  10  Jur.  1057 — B.  C. — Patteson. 

Unless  it  be  distinctly  shown,  that  process  has 
not  come  to  the  knowledge  of  a  defendant,  the 
Court  will  not  set  aside  proceedings  upon  a  state- 
ment, that  defendant  has  not  been  served  with,  or 
had  notice  of,  the  process.  Emerson  v.  Brown,  7 
Man.  &  G.  476. 

Although  a  defect  in  process  be  so  obvious  that 
it  cannot  be  questioned,  and  a  judge  at  Chambers 
would  have  no  difficulty  in  dealing  with  it,  the 
party  seeking  to  set  such  process  aside  has  a  right 
to  come  in  term  time  to  the  Court  of  Queen's 
Bench  for  the  purpose  ;  and  the  rule  adopted  in 
the  Common  Pleas,  of  making  the  rule  absolute, 
without  costs,  in  such  cases,  is  not  recognized  by 
the  Court  of  Queen's  Bench.  Lomas  v.  Price,  2 

B.  C.  Rep.  183 — Erie. 

Appearance.]  —  The  entering  of  an  appearance 
see.  stat,  aAer  an  appearance  duly  entered  by  de- 
fendant, is  an  irregularity  only,  and  not  a  nullity. 


Maple  v.  Woodgate,  1  B.  C.  Rep.  79;   10  Jur.  839 

— Wightman. 

A  defendant,  therefore,  who  wishes  to  set  aside 
such  appearance,  must  do  so  before  plaintiff  has 
taken  another  step.  Ib. 

And  where  a  judge's  order  was  obtained  by  a 
defendant  for  setting  aside  such  appearance,  but  not 
served  until  after  plaintiff  had  signed  judgment  for 
want  of  a  plea, — Held,  that  defendant  had  waived 
the  irregularity,  and  that  plaintiff's  proceedings 
were  regular.  Ib. 

One  partner  has  no  authority  to  enter  an  appear- 
ance for  another;  and  when  that  has  been  done, 
the  Court  will  set  aside  the  proceedings.  Ham- 
bidge  v.  De  la  Cruet,  10  Jur.  1096 — C.  P. 

Under  the  Uniformity  of  Process  Act,  2  Will.  4, 
c.  39,  a  plaintiff,  who  sues  in  person,  may  enter 
an  appearance  for  a  defendant  who  neglects  to 
enter  one  for  himself  within  the  prescribed  time. 
Smith  v.  Wedderborne,  10  Jur.  952 — Exch. 

Where,  after  a  distringas  had  issued,  defendant 
took  out  a  summons  to  stay  proceedings,  on  pay- 
ment of  debt  and  costs,  but  drew  up  no  rule,  the 
Court  allowed  an  appearance  to  be  entered  for 
him,  under  the  statue.  Watkins  v.  Hayward,  15 
Law  J.,  N.  S.,  Q.  B.,  46— B.  C.— Patteson. 

The  rule  of  Easter  Term,  2  Will.  4,  docs  not 
apply  to  entering  an  appearance;  and,  therefore, 
where  defendant  was  served  on  Monday,  the  6th 
April,  and  Good  Friday  fell  on  the  10th,  plaintiff 
was  allowed  to  enter  an  appearance  on  the  16th. 
Harrison  v.  Roberts,  10  Jur.  458  ;  S.  C.  nom.  Har- 
ris v.  Robinson,  15  Law  J.,  N.  S.,  C.  P.,  208. 

On  the  6th  February,  1845,  judgment  was  signed 
on  a  warrant  of  attorney  without  entering  an  ap- 
pearance for  defendant.  A  fi.  fa.,  issued  there- 
upon, was  executed  on  the  24th  April.  A  fiat  in 
bankruptcy  issued  against  defendant  on  the  5th 
May.  On  the  26th  May  application  was  made  to 
the  Court  on  the  part  of  the  assignees  to  set  aside 
the  judgment  and  execution  : — Held,  first,  that  it 
was  not  necessary  to  enter  an  appearance.  Charles- 
worth  v.  Ellis,  10  Jur.  92. 

Held,  secondly,  that,  if  the  omission  was  an 
irregularity,  it  was  waived  by  the  delay  in  making 
the  application.  76. 

If,  after  ineffectual  attempts  to  serve  defendant 
personally,  a  copy  of  the  writ  of  summons  has 
been  left  at  his  place  of  abode,  and  he  has  admit- 
ted the  receipt  of  it  by  letter,  plaintiff  may  have 
leave  to  enter  an  appearance  for  him  ;  but  the  ap- 
plication must  be  supported  by  an  affidavit  pro- 
perly verifying  the  handwriting  of  the  letter. 
Rolfe  v.  Paget,  1  B.  C.  Rep.  78— Wightman. 

A  person  who  had  served  a  writ  of  summons 
died,  after  making  the  indorsement  required  by 

2  Will.  4,  c.  39,  s.  1,  but  before  swearing  the  affida- 
vit of  service  ;  the  Court  refused  leave  to  enter  an 
appearance,  sec.  stat.,  although  it  was  sworn  that 
the    writ    had    come    to    defendant's    po.-sessien. 
Ormerod  v.  ,   11  Jur.  876— B.  C.— Wight- 
man. 

Where,  upon  service  of  a  writ  of  summons  on  a 
defendant,  he  denies  that  he  is  tlir  parly  named 
therein,  and  the  person  serving  tin;  writ  I-OIIM- 
qnciitly  omits  to  make  thn  indorM-iiient  on  the  writ 
within  the  time  required  by  Re<:.  Cen.,  Midi.  Term, 

3  Will.  4,  c.  3,  the   Court   will,    u|><>n    aliid.mt   ••! 
those  facts,  permit  him  to  make  tin-  indorsem-m, 
notwithstanding  the  lapse  of  the  specified  nine,  so 
as  to  enable  the  plaintiff  to   enter   an   appearance 
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for  the  defendant  according  to  the  statute.  Bur- 
rows v.  Gabriel,  4  Dovvl.  &  L.  107 — B.  C.— 
Wightman. 

Since  the  2  Will.  4,  c.  39,  s.  11,  the  days  be- 
tween the  Thursday  before  and  the  Wednesday 
after  Easter  day  are  to  be  reckoned  in  calculating 
the  time  for  appearance  to  a  writ  of  summons, 
notwithstanding  the  Reg.  Gen.,  Hil.  Term,  2  Will. 
4.  Harris  v.  Robinson,  3  Dowl.  &  L.  813;  2  C.  B. 
908. 

Where  a  plaintiff  sues  in  person,  he  may  in  per- 
son appear  for  the  defendant,  sec.  stat.,  although 
that  case  is  not  provided  for  in  the  forms  given  in 
the  schedule  to  the  2d  section  of  the  Uniformity 
of  Process  Act,  2  Will.  4,  c.  39.  Smith  v.  Wed- 
derburne,  16  M.  &  W.  104;  4  Dowl.  &  L.  296  ;  16 
Law  J.,  Exch.,  14. 

Where  an  appearance  had  been  entered  for  a 
minor,  and  interlocutory  judgmentobtained  against 
him  by  default,  plaintiff  having  no  knowledge  of 
the  fact  of  minority,  the  Court  set  aside  the  pro- 
ceedings upon  terms.  James  v.Aswell,  11  Jur.  562 
— B.  C. — Coleridge. 

Where  a  writ  of  summons  issued  into  Middlesex 
has  been  sent  by  post  to  a  defendant,  an  attorney 
in  London,  who  afterwards  admitted  the  receipt, 
and  said  he  would  enter  an  appearance  : — Held, 
insufficient  to  entitle  the  defendant  to  a  rule  abso- 
lute in  the  first  instance  to  enter  an  appearance, 
but  sufficient  fora  rule  nisi.  Grand  Junction  Wa- 
terworks Company  v.  Ray,  16  Law  J.,  C.  P.,  200. 

Where  a  partner  had  been  taken  in  execution 
on  a  judgment  signed  on  a  warrant  of  attorney 
given  by  a  co-partner  without  the  authority  of  the 
former,  and  without  his  knowledge  of  the  proceed- 
ings in  the  action,  the  Court  set  aside  the  proceed- 
ings, and  discharged  the  defendant,  one  partner 
not  having  authority  to  enter  appearance  or  sub- 
mit to  judgment  on  behalf  of  the  firm.  Hambridge 
v.  De  La  Croute,  4  Dowl.  &  L.  466  ;  16  Law  J.,  C. 
P.,  85. 

E.  gave  a  warrant  of  attorney  authorizing  the  at- 
torney to  appear  for  him,  receive  a  declaration  in 
debt,  and  thereupon  confess  the  action,  or  suffer 
judgment  by  nil  dicit,  or  otherwise.  Judgment 
was  signed  and  execution  issued  without  any  ap- 
pearance being  entered  for  defendant: — Semble, 
per  Lord  Denman,  C.  J.,  that  no  appearance  was 
necessary.  Charlesworth  v.  Ellis,  7  Q.  B.  678. 

But  held,  that  the  omission  was  at  most  an  irre- 
gularity, and  might  be  waived  by  laches,  and  that 
it  was  so  waived  where  the  warrant  was  executed 
on  5th  February,  and  E.  was  told  at  the  time  that 
judgment  would  be  entered  up  forthwith,  and 
judgment  was  entered  up  on  6th  February,  seizure 
made  under  a  fi.  fa.  on  24th  April,  and  the  goods 
sold  on  the  2d  May,  and  the  rule  to  set  aside  was 
obtained  on  26th  May :  though  a  docket  was 
struck  against  E.  on  3d  May,  a  fiat  issued  on  5th 
May,  and  assignees  were  chosen  on  22d  May,  on 
whose  behalf  the  rule  to  set  aside  was  obtained. 
Ib. 

The  Court  will  not  allow  an  appearance  to  be 
entered  for  a  corporate  company,  upon  affidavit 
that  the  writ  was  served  on  a  clerk  at  the  office  ol 
the  company,  and  that  it  had  come  to  the  know- 
ledge of  the  secretary.  Walton  v.  Universal 
Salvage  Company,  4  Dowl.  &  L.  558 — Exeh. 

Where  a  defendant  has  been  served  with  pro- 
cess, and  an  attorney  without  authority  appears 
for  him,  the  Court  will  not  interfere  to  set  aside 
the  proceedings  if  the  attorney  be  solvent,  but  will 


leave  the  defendant  to  his  remedy  by  summary 
application  against  the  attorney.  If  the  attorney 
be  insolvent,  the  Court  will  relieve  the  defendant 
on  equitable  terms,  if  he  has  a  defence  on  the 
merits.  Bayley  v.  Buckland,  1  Exch.  Rep.  1;  11 
Jur.  564;  16  Law  J.,  Exch.,  204. 

But  where  a  plaintiff  without  serving  a  defend- 
ant accepts  the  appearance  of  an  unauthorized 
attorney  for  the  defendant,  the  Court  will  set  aside 
the  judgment  as  irregular,  with  costs,  and  leave 
the  plaintiff  to  recover  those  costs  and  the  expense 
to  which  he  has  been  put  from  the  delinquent 
attorney  by  summary 'proceedings.  Ib. 

A  writ  issued  in  an  action  intended  to  be  brought 
against  one  John  G.,  by  mistake  described  him  as 
Henry  G.,  and  was  served  upon  Henry  G.  The 
mistake  in  the  service  being  discovered,  notice 
was  given  to  Henry  G.  not  to  appear.  A  copy  of 
a  pluries  summons  was  some  months  afterwards 
left  at  the  residence  of  John  G.,  the  real  defend- 
ant, still  describing  him  as  Henry  G.  The  defend- 
ant gave  this  copy  to  Henry  G.,  in  whose  name 
one  Lewis,  an  attorney,  entered  an  appearance, 
demanded  a  declaration,  and  afterwards  (with  fulV" 
knowledge  that  the  appearance  was  no  appear- 
ance in  the  cause)  signed  judgment  of  nonpros  for 
want  of  a  declaration  : — The  Court  set  aside  the 
judgment  for  irregularity,  with  costs  to  be  paid  by 
the  attorney.  Belcher  v.  Goodered,  4  C.  B.  472 ;  4 
Dowl.&L.  814. 

Where  a  cognovit,  in  the  simple  form,  was 
given  before  appearance,  and  nothing  further  was 
done  for  several  years,  the  plainti'ff  was  held  to  be 
entitled  to  enter  an  appearance,  and  proceed  on 
the  cognovit,  notwithstanding  Reg.  Gen.,  Hil. 
Term,  4  Will.  4,  r.  35,  and  without  obtaining  the 
leave  of  a  judge,  or  giving  a  term's  notice.  Thomp- 
son v.  Langridge,  5  Dowl.  &  L.  213 ;  1  Exch.  Rep. 
351;  17  L.  J.,  Exch.,  4. 

A  judge's  order  to  set  aside  an  appearance  is 
of  no  avail  until  served  on  the  opposite  party, 
although  the  clerk  of  appearances  has  struck  out 
the  appearance  in  pursuance  of  that  order.  Bel- 
cher v.  Goodered,  4  Dowl.  &  L.  814;  4  C.  B.  472. 

A  rule  to  set  aside  the  declaration  and  judg- 
ment signed  thereon,  and  all  subsequent  proceed- 
ings, and  to  discharge  the  defendant  out  of  cus- 
tody, on  the  ground  that  the  defendant  has  never 
been  served  with  process  in  the  action,  must  ask 
to  set  aside  the  appearance  also,  unless  upon  affi- 
davit that  no  appearance  has  in  fact  been  entered. 
Hardwicke  v.  Wardle,  4  Dowl.  &  L.  739— B.  C. — 
Erie. 

Where  a  defendant  has  been  served  with  pro- 
cess, and  an  attorney  without  authority  appears 
for  him,  if  the  attorney  be  insolvent  the  defendant 
will  be  relieved  on  equitable  terms,  provided  he 
has  a  defence  upon  the  merits.  But  if  the  attor- 
ney be  solvent,  the  defendant  will  be  left  to  his 
remedy  by  summary  application  against  him. 
Bayley  v.  Buckland,  5  Dowl.  &  L.  115 — Exch. 

Where  a  plaintiff,  without  serving  the  defend- 
ant, accepts  the  appearance  of  an  unauthorized 
attorney,  the  Court  will  set  aside  the  judgment 
as  irregular,  with  costs,  the  plaintiff  to  recover 
those  costs  and  expenses  from  the  delinquent  at- 
torney. 76. 

Writ  of  Distringas.] —  A  distringas  may  issue 
within  a  reasonable  time  after  the  expiration  of 
the  four  months  from  the  issuing  of  the  writ  of 
summons.  Peyton  v.  Wood,  15  Law  J.,  N.  S., 
Exch.,  347. 
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The  Court  granted  a  distringas,  where  it  ap- 
peared that  the  answer  given  on  each  of  the  three 
calls  for  the  purpose  of  serving  the  writ  was,  that 
defendant  was  ill  in  bed,  and  could  not  be  seen; 
the  nature  of  the  visit  being  explained  to  the 
servant,  without  any  statement  that  defendant  was 
keeping  out  of  the  way  to  avoid  process.  Wilk/ns 
or  Waikins  v.  Jones,  1  B.  C.  Rep.  144;  15  Law  J., 
N.  S.,  Q.  B.,  226— Coleridge. 

The  affidavit  in  support  of  an  application  for  a 
distringas  must  show  that  the  calls  were  made 
at  the  dwelling-house  of  defendant.  Russell  v. 
Knowles,  7  Man.  &  G.  1001. 

Calls  at  defendant's  office  are  insufficient.    Ib. 

Where  a  party,  who  had  made  the  requisite 
calls  to  obtain  a  distringas  to  compel  appearance, 
left  the  copy  writ  with  a  person  who  represented 
herself  as  being  a  servant,  and  the  party  leaving 
the  writ  did  not,  therefore,  make  the  indorsement 
of  service  pursuant  to  R.  M.,  3  Hen.  4,  c.  3,  and 
it  afterwards  appeared  that  the  person  to  whom 
the  copy  was  delivered  was  in  fact  the  defendant; 
the  Court  permitted  an  appearance  to  be  entered 
sec.  stat.,  notwithstanding  such  indorsement  had 
not  been  made.  Burrows  v.  Gabriel,  1  B.  C.  Rep. 
159 — Wightman. 

In  the  affidavit  to  obtain  a  distringas,  it  is  not 
sufficient  to  state  that  the  defendant  has  not  ap- 
peared according  to  the  exigency  of  the  said  writ; 
it  ought  to  state  generally  that  he  has  not  ap- 
peared. Drage  v.  Bird,  3  Dowl.  &  L.  617— C.  P. 

A  writ  of  distringas  may  issue  within  a  reason- 
able time  after  the  expiration  of  a  previous  writ  of 
summons.  Peyton  \.  Wood,  4  Dowl.  &  L.  19 ; 
15  M.  &  W.  60S. 

A  copy  of  a  writ  of  summons  annexed  to  an 
affidavit  for  a  distringas  is  presumed  to  be  a  true 
copy  of  the  writ.  Russell  \.Joy,  11  Jur.  824 — 
B.  C. — Wightman. 

Therefore,  in  an  application  to  set  aside  a  writ 
of  distringas  for  a  variance  between  that  writ  and 
the  writ  of  summons,  it  is  sufficient  for  the  de- 
fendant to  show  that  the  copy  of  the  writ  of  sum- 
mons varies  from  the  writ  of  distringas.  Ib. 

An  affidavit  for  the  purpose  of  obtaining  a  dis- 
tringas to  compel  appearance  must  state  an  en- 
deavour to  serve  the  writ  of  summons  at  the 
defendant's  residence,  and  must  specify  where 
the  residence  was.  Crofts  v.  Brown,  7  Q.  B.  284. 

A  distringas  on  affidavits  not  describing  the  resi- 
dence was  set  aside  on  motion.  Ib. 


The  want  of  such  description  is  not  supplied  by 
a  statement  that  the  copy  of  writ  of  summons 
was  left  with  the  defendant's  brother  for  defend- 
ant, and  that  defendant  afterwards  told  plaintiff 
"  he  should  upset  plaintiff's  distringas,  for  the 
writ"  (not  further  describing  it)  "  had  been  left 
with  defendant's  brother  and  not  with  him."  Ib. 

In  moving  for  leave  to  enter  an  appearance  for 
defendant  after  a  return  of  nulla  bona  and  non  est 
inventus  to  a  writ  of  distringas,  the  affidavit  of  the 
sheriff's  officer  should  show  facts  from  which  the 
Court  can  see  that  he  has  done  his  best  to  find 
goods  of  defendant,  but  cannot.  Pinney  v.  Rich- 
ardson, 11  Jur.  413 — Exch. 

Where  calls  had  been  made  at  the  residence  of 
the  defendant,  and  answers  given  on  one  occasion 
that  he  was  at  home  and  ill,  and  could  not  be 
seen,  and  on  another  that  he  was  at  home  and 
could  not  be  seen,  and  it  was  believed  that  de- 
fendant was  bedridden,  and  had  been  confined  to 


his  house  for  many  years,  the  Court  granted  n  dis- 

tmiL'.'is  to  compel  an  ;i|>|>i-ar;uir«-,  w  itliout  tli«-  u-u.il 
statement  in  the  all'ulavit   of  a  belief  that 
fendant  was  keeping  out  of  the  way  to  a  . 
vice.      Wilkins  v.  Junes,  3   Dowl.  ^  I..  717 — 11.  C. 
— Coleridge. 

For  a  distringas  to  compel  an  appearance,  it  is 
sufficient  if  it  appear  that  the  calls  wi  at 

the  defendant's  place  of  business,  if  Ins  r«  .:lcnce 
is  unknown.  Baker  v.  Coe,  1  Exch.  Ren.  103; 
16  Law  J.,  Exch.,  256. 

Upon  a  motion  for  a  distringas,  an  affidavit 
stating  that  the  deponent  "  explained  the  nature 
and  object  of  his  visit,"  is  insufficient.  Dubois  v. 
Lowther,  4  C.  B.  228. 

Where  the  Defendant  is  a  Lunatic.] — Where  it 
appeared  that  the  proper  number  of  calls  were 
made  at  a  lunatic  asylum,  in  which  the  defendant, 
a  lunatic,  was  confined,  with  a  view  to  serve  him 
with  the  copy  of  a  writ  of  summons,  and  the 
keeper  informed  the  deponent  that  it  was  not 
consistent  with  the  rules  of  the  asylum  to  allow 
the  lunatic  to  be  seen,  and  the  deponent  explained 
to  the  keeper  the  purport  of  his  visit,  and  on  the 
last  occasion  of  his  calls  left  the  copy  of  the  writ 
with  him — The  Court  granted  a  rule  absolute  for 
a  writ  of  distringas  to  compel  appearance,  but 
directed  the  writ  to  be  served  on  the  defendant's 
wife,  and  at  his  last  place  of  residence,  as  well 
as  at  the  asylum.  Muther  v.  Foulkes,  2  B.  C.  Rep. 
252. 

Writ  of  Capias.] — The  proceedings  by  capias 
in  pursuance  of  a  judge's  order,  under  1  &  2  Viet, 
c.  110,  is  collateral  to  the  cause;  and,  therefore, 
although  defendant  is  arrested,  and  continues  in 
custody,  plaintiff  may  enter  an  appearance  for 
him,  file  his  declaration,  and  serve  notice  thereof, 
in  the  same  manner  as  if  no  arrest  had  taken  place. 
Neale  v.  Snoulton,  3  Dowl.  &  L.  422  ;  2  C.  B.  322. 
Where  defendant,  who  had  been  arrested  under 
a  writ  of  capias,  was  described  in  the  writ  as 
William  Mortlock,  but  in  the  copy  served  on  him 
as  William  Mortlake,  the  Court  refused  to  dis 
charge  him  out  of  custody  on  the  ground  of 
variance.  Macdonald  v.  Mortlock,  10  Jur.  4 
B.  C. — Coleridge. 

Judgment  as  in  Case  of  a  Nonsuit.]—  Where  a 
plaintiff  does  not  proceed  to  trial  according  to  no- 
tice, defendant  may  have  judgment  as  in  case  of  a 
nonsuit,    under  the  14  Geo.   2,  c.  17,   although 
neither  he,  nor  any  person  representing  him,  h 
appeared  to  claim  a  nonsuit  when  the  cans, 
called  on.     Allott  v.  Bearcroft,  10  Jur.  972- 

If  a  plaintiff  give  notice  of  trial,  he  is  liable  to 
have  judgment  as  in  case  of  a  nonsuit  against 
although   he   duly   countermand    the  notice: 
would  not  have  been  in  default  if  no  notice 
been  given.    Draine  v.  Russell,  10  Jur.  . 
— Coleridge. 

After   the   time   when    defendant    mipht   have 
moved  for  judgment  as  in  case  of  a-nonauit.pla 
dff    and    shortly   afterwards   defVn.laa,    alai 
ained  orders  for  the   issuing  of  commia. 
examine  witnesses  in  France,  and  postponing  t 
trial  until  such  commissions  ha.l  1,,,-n  n-..m,,,l 
Held   ihat  defendant  had  waived  hia  right  to  moi 
judgment  aa  in  case  of  a  nonauit,  and,  c 

,  that  he  could  not  call  i i  plain 

vj  andertaking.  *r  or   .1  ,,,',/j,  v. 

,  3Dowl..&  L.  370  j   Ifi  Law  J.,  N. 
B.,  8;  10  Jur,  35— B.  C.— Patteaon. 
After  issue  joined,  and  notice  of  trial  give  n,  in 
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a  town  cause  for  the  sittings  after  Easter  Term,  it 
was  made  a  remanet  to  the  sittings  after  Trinity 
Term.  Plaintiff  then  made  default: — Held,  that 
defendant  was  entitled  to  move  for  judgment  as  in 
case  of  a  nonsuit.  Ladbroke  v.  Williams,  3  Dowl. 
&  L.  368;  15  Law  J.,  N.  S.,  Q.  B.,  46— B.  C.— 
Patteson. 

Issue  was  joined  in  a  country  cause  in  Hilary 
Vacation,  in  time  for  the  Spring  Assizes,  upon 
which  an  agreement  was  entered  into  by  the  par- 
ties, that  the  cause  should  be  referred",  and  an 
award  be  made  by  the  following  1st  of  June.  No 
Bteps  were  taken  by  the  parties  to  carry  out  this 
agreement,  nor  was  any  notice  of  trial  given  for 
the  Summer  Assizes: — Held,  that  defendant  was 
entitled  to  move  in  the  following  Michaelmas 
Term  for  judgment  as  in  case  of  a  nonsuit.  Fan- 
tainemoreau  v.  Encontre,  1  B.  C.  llep.  217 — Pat- 
teson. 

A  rule  to  discontinue  on  payment  of  costs 
under  the  R.  G.  H.,  2  Will.  4,  r.  106,  with  notice 
of  an  appointment  to  tax  the  costs,  is  no  stay  of 
proceedings;  and,  consequently,  a  rule  for  judg- 
ment as  in  case  of  a  nonsuit,  for  not  proceeding  to 
trial  after  a  peremptory  undertaking  obtained  after 
euch  a  rule  and  notice,  is  regular.  Beeton  or 
Baker  v.  Jupp  or  Gupp,  3  Dowl.  &  L.  474  ;  15  Mee. 
&  W.  149;  15  Law  J.,  N.  S.,  Exch.,  120;  10  Jur. 
646. 

In  an  action  of  tort  against  two  defendants,  one 
of  whom  had  suffered  judgment  by  default,  the 
other,  who  had  pleaded  to  issue,  may  have  judg- 
ment as  in  case  of  a  nonsuit  against  the  plaintiff 
for  not  proceeding  to  trial  against  him.  Hadrick 
\.  Haslop  or  Heslop,  11  Jur.  1012;  16  Law  J.,  Q. 
B.,442. 

A  defendant  is  entitled  to  move  for  judgment  as 
in  case  of  a  nonsuit,  although  the  cause  on  being 
called  on  for  trial  was  struck  out  of  the  list  in 
consequence  of  neither  plaintiff  nor  defendant  ap- 
pearing. Allott  v.  Bearcroft,  4  Dowl.  &  L.  327— 
Exch. 

Issue  was  joined  in  a  country  cause  on  the  19th 
of  March  ;  on  the  20th  an  agreement  to  consent 
to  an  order  to  refer  was  entered  into  by  the  attor- 
neys on  both  sides,  the  award  to  be  made  on  the 
1st  of  June.  No  step  was  taken  to  draw  up  the 
order  to  refer  by  either  party,  nor  was  any  further 
proceeding  taken  by  the  plaintiff  in  the  cause  : — 
Held,  that  a  motion  for  judgment  as  in  case  of  a 
nonsuit  in  the  ensuing  Michaelmas  Term  was 
regular.  Fontainemoreau  v.  Encontre,  4  Dowl.  & 
L.  425— B.  C.— Patteson. 

Rule  for  judgment  as  in  case  of  a  nonsuit  refused 
when  both  parties  were  absent  when  the  cause 
was  called  on,  and  there  was  no  peremptory 
undertaking.  Woolley  v.  Hetherington,  11  Jur. 
472— B.  C.— Erie. 

In  an  action  against  a  provisional  committee- 
man,  it  is  no  answer  to  a  rule  for  judgment  as  in 
case  of  a  nonsuit,  that  the  law  in  such  cases  is 
uncertain,  and  that  plaintiff  will  undertake  to  try 
the  cause  after  the  decision  of  the  Exchequer 
Chamber  upon  a  similar  action  there  pending  on  a 
bill  of  exceptions.  Edwards  v.Ward,  11  Jur.  413 
—Exch. 

Where  a  town  cause  has  been  made  a  remanet 
from  one  sittings  to  another,  and  a  default  is  made 
in  going  to  trial,  the  defendant  may  have  judgment 
as  in  case  of  a  nonsuit.  Lawes  v.  Bott,  4  Dowl.  & 
L.  559;  11  Jur.  174— Exch. 

If  notice  of  trial  at  the  assizes  is  given,  and  de- 


fault made  therein,  defendant  may  obtain  judgment 
as  in  case  of  a  nonsuit  in  the  ensuing  term.  Pick- 
ering v.  Archer,  11  Jur.  147 — B.  C. — Patteson. 

The  pendency  of  a  question  involving  the  same 
points  is  a  sufficient  answer  to  an  application  for 
judgment  as  in  case  of  a  nonsuit.  Handells  v. 
Pawsey,  11  Jur.  849 — B.  C. — Wightman. 

A  defendant,  described  in  the  writ  of  summons 
as  "  W.  W.  Kilpin,"  entered  an  appearance 
"William  Wells  Kilpin,  sued  as  W.  W.  Kilpin." 
An  affidavit  in  support  of  a  rule  for  judgment  as  in 
the  case  of  a  nonsuit,  intitled  "  Edward  Lomax, 
plaintiff,  v.  William  Wells  Kilpin,  defendant:" — 
Held,  sufficient.  Lomax  v.  Kilpin,  4  Dowl.  &  L. 
295. 

Judgment  as  in  case  of  a  nonsuit  maybe  moved 
for  by  one  of  several  defendants,  though  other  de- 
fendants have  moved  for  costs  of  the  day  for  not 
proceeding  to  trial.  Bridgeford  v.  Wiseman, 
16  M.  &  W.  439. 

In  an  action  against  four,  issue  was  joined 
against  two  ;  the  third  died  after  having  pleaded, 
but  before  issue  joined  as  against  him  ;  the  fourth 
died  not  having  pleaded  at  all : — Held,  that  the 
surviving  defendants  were  not  in  a  situation  to 
move  to  enter  up  judgment  as  in  case  of  a  non- 
suit. Pinkus  v.  Sturch,  12  Jur.  121;  17  L.  J.,  C. 
P.,  120. 

Semble,  the  course  in  such  a  case  is  to  get  a 
suggestion  entered  on  the  record  of  the  death  of 
the  other  defendants,  and  then  to  move  for  such 
judgment.  Ib. 

In  moving  for  a  rule  for  judgment  as  in  case  of 
a  nonsuit  for  not  proceeding  to  trial,  it  is  sufficient 
for  the  affidavit  to  allege  that  no  notice  of  trial 
has  been  given,  without  expressly  negativing  that 
the  plaintiff  has  proceeded  to  trial.  Woolmer  v. 
Collins,  2  B.  C.  Rep.  141;  5  Dowl.  &  L.  306 — 
Patteson. 

An  action  of  debt  was  brought  in  the  joint 
names  of  the  official  and  trade  assignees  of  a 
bankrupt,  but  without  the  knowledge  or  consent 
of  the  former,  who,  as  soon  as  he  was  made  ac- 
quainted with  it,  obtained  a  rule  against  his  co- 
plaintiff,  to  stay  proceedings  until  he  gave  security 
for  the  costs.  This  rule  was  made  absolute,  and 
served  on  the  defendant  in  the  action.  The  cause 
had  stood  for  trial  at  the  sittings  in  the  same  term, 
but  had  been  made  a  remanet  to  the  sittings  after 
term,  on  the  application  of  the  defendant,  on  the 
ground  of  the  absence  of  a  material  witness.  At 
the  latter  sittings  the  record  was  withdrawn : — 
Held,  that  the  defendant  was  entitled  to  move  for 
judgment  as  in  case  of  a  nonsuit.  Laws  v.  Bott, 
16  M.  &  W.  362. 

Excuse.] — It  is  a  sufficient  excuse  in  showing 
cause  against  a  rule  for  judgment  as  in  case  of  a 
nonsuit,  for  not  proceeding  to  trial  after  notice  of 
trial  given,  that  it  was  necessary  to  countermand 
the  notice  of  trial  from  difficulties  in  procuring  the 
requisite  evidence  in  support  of  plaintiff's  case. 
Drains  v.  Russell,  10  Jur.  392 — B.  C. — Coleridge. 

On  showing  cause  against  a  rule  for  judgment 
as  in  case  of  a  nonsuit,  plaintiff  swore  that  he 
could  not  safely  proceed  to  trial,  having  inad- 
vertently and  in  ignorance  of  an  important  fact, 
neglected  to  instruct  his  attorney: — Held,  suffi- 
cient to  discharge  the  rule,  upon  a  peremptory 
undertaking  to  try  at  the  next  assizes.  Metcalfe  v. 
Tattersall,  10  Jur.  391— B.  C.— Wightman. 

In  a  country  cause  a  plaintiff  suffered  two  as- 
sizes to  elapse  after  notice  of  trial  without  pro- 
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ceeding  to  trial.  Upon  a  rule  nisi  for  judgment 
as  in  case  of  a  nonsuit  the  plaintiff  stated  in  excuse, 
that  the  action  was  against  provisional  committee- 
men,  the  uncertain  state  of  the  law,  his  anxiety 
to  await  the  result  of  other  cases,  and  especially 
one  then  pending  in  the  Exchequer  Chamber  : — 
Held,  that  as  the  defendants  might  have  made  the 
application  in  the  previous  term,  and  had  not  done 
so,  the  excuse  was  sufficient  to  discharge  the  rule 
upon  a  peremptory  undertaking.  Edwards  v. 
Ward,  16  Law  J.,  C.  P.,  308. 

The  absence  of  a  material  witness  a  sufficient 
excuse  for  not  proceeding  to  trial  according  to 
notice.  Mussell  v.  Faithful,  11  Jur.  270 — B.  C. — 
Patteson. 

In  answer  to  a  rule  for  judgment  as  in  case  of 
a  nonsuit,  in  a  country  cause,  for  allowing  two  as- 
sizes to  elapse  without  proceeding  to  trial,  after 
notice,  the  plaintiff  alleged  for  excuse  the  uncer- 
tainty of  the  law  as  to  the  liability  of  railway  com- 
mittee-men, and  that  he  was  desirous  of  awaiting 
the  determination  of  a  similar  case  (the  particulars 
of  which  were  not  given)  pending  in  error  from  the 
Court  of  Exchequer.  The  Court,  holding  the  ex- 
cuse to  be  per  se  insufficient,  nevertheless  dis- 
charged the  rule  upon  a  peremptory  undertaking, 
on  the  ground  that  the  defendants  had  been  tardy 
in  their  application.  Edwards  v.  Ward,  4  C.  B. 
315. 

A  rule  for  judgment  as  in  case  of  a  nonsuit 
having  been  obtained  in  an  action  against  an  allot- 
tee of  shares  for  the  non-payment  of  deposits,  the 
Court,  upon  an  affidavit  stating  the  pendency  of 
another  cause  between  the  plaintiffs  and  another  de- 
fendant, which  had  been  turned  into  a  special  case, 
and  wherein  the  principal  questions  of  law  and 
fact  raised  in  this  action  would,  as  the  defendant 
believed,  be  decided,  enlarged  the  rule,  the  plain- 
tiff undertaking  to  be  bound  by  the  result  of  the 
special  case.  Duke  v.  Tucker,  5  Railw.  Cas.  116. 

Peremptory  Undertaking.] — A  peremptory  un- 
dertaking to  try  is  an  absolute  engagement,  the 
breach  of  which  admits  of  no  excuse  ;  per  Colt- 
man,  J.,  and  Maule,  J.;  dubitantibus,  Tindal,  C. 
J.,  and  Erie,  J.  Petrie  v.  Cullen,  7  Man.  &  G. 
1020. 

A  peremptory  undertaking  was  given  to  try  at 
the  sittings  after  Trinity  Term,  but  plaintiff  did 
rot  enter  the  cause  until  the  evening  of  the  last 
day  allowed  for  that  purpose,  in  consequence  of 
which  it  was  made  a  remanet.  On  the  first  day  of 
Michaelmas  Term,  defendant  obtained  a  rule  ab- 
solute for  judgment  as  in  case  of  a  nonsuit.  The 
Court  refused  to  discharge  the  rule  or  to  set  aside 
the  judgment  signed  thereon,  although  defendant 
had  lain  in  prison  ten  months  from  inability  to  find 
bail  for  251.,  the  amount  of  the  debt  sued  for.  16. 

A  plaintiff  being  under  a  peremptory  undertak- 
ing to  try  at  a  particular  sitting,  entered  his  cause 
accordingly,  but  in  consequence  of  the  press  of 
business  it  was  made  a  remanet:  —  Held,  that 
there  was  no  default  on  the  part  of  plaintiff.  And 
defendant  having  obtained  a  rule  absolute  for  judg- 
ment as  in  case  of  a  nonsuit,  the  Court  set  it  aside. 
Lurnley  v.  Dubourg,  3  Dowl.  &  L.  80;  14  Mee.  & 
W.  295. 

The  word  "  neglect"  in  the  second  part  of 
14  Geo.  2,  c.  17,  s.  1,  with  reference  to  defaults 
after  a  peremptory  undertaking,  is  to  receive  the 
same  construction  as  the  word  "  neglect"  in  the 
first  part  ot  that  section,  with  reference  to  a  first 
default  after  issue  joined.  Rogers  v.  Vandercam, 


IB.  C.  Rep.  183;  15  Law  J.,  N.  S.,  Q.  B.,  313; 
10  Jur.  1035— Wightman. 

Where,  therefore,  a  plaintiff,  who  had  given  a 
peremptory  undertaking,  was  prevented  from  going 
to  trial  at  the  time  specified  therein,  in  conse- 
quence of  the  absence  of  a  material  witness,  whose 
attendance  he  was  unable,  after  due  diligence,  to 
secure,  the  Court  discharged  a  rule  absolute  for 
judgment  as  in  case  of  a  nonsuit,  and  enlarged  the 
peremptory  undertaking,  plaintiff  paying  the  costs 
of  the  day,  and  undertaking  to  try  at  a  specified 
time  at  all  events.  Ib. 

It  is  no  ground  for  discharging  a  rule  for  judg- 
ment as  in  case  of  a  nonsuit,  without  a  peremptory 
undertaking,  that  plaintiff  has,  since  the  com- 
mencement of  the  action,  discovered  that  the  debt 
is  recoverable  in  a  court  of  requests.  Nicholson 
v.  Jackson,  1  C.  B.  622. 

Plaintiff  having  entered  into  a  peremptory  un- 
dertaking to  try  within  two  months  in  the  Sheriffs 
Court,  and  no  court  having  been  held  on  the  last 
court  day  before  the  expiration  of  the  two  months, 
it  was  held  to  be  irregular  in  plaintiff  to  proceed 
to  try  on  an  ensuing  court  day.  Bushell  v.  Slack, 
10  Jur.  947— B.  C.— Patteson. 

Where  the  venue  in  two  actions  had  been 
changed  at  the  instance  of  defendants,  on  the 
ground  that  the  same  question  was  involved  in 
both,  and  one  was  tried,  but  a  verdict  being  found 
for  defendants,  the  record  in  the  other  action  was 
withdrawn,  and  a  rule  nisi  for  judgment  as  in  case 
of  nonsuit,  which  had  been  obtained  therein,  was 
discharged  on  a  peremptory  undertaking.  A  rule 
nisi  for  a  new  trial  having  been  obtained  in  the 
first  action,  but  being  still  pending,  a  rule  to  en- 
large the  peremptory  undertaking  (moved  for  be- 
fore the  time  limited  for  trial)  was,  under  the  cir- 
cumstances, made  absolute,  on  the  terms  of  plain- 
tiffs paying  the  costs  of  the  day  for  not  proceeding 
to  trial.  Rose  v.  Port  Talbot  Company,  15  Law  J., 
N.  S.,  Q.  B.,  316— B.  C.— Wightman. 

A  plaintiff  who  is  prevented  by  accident  from 
trying  pursuant  to  his  peremptory  undertaking, 
should  come  to  the  Court  to  have  it  enlarged,  and 
not  proceed  to  trial  after  the  time  limited  in  his 
peremptory  undertaking  has  expired.  Bushell  v. 
Slack,  4  Dowl.  &  L.  388 ;  1  B.  C.  Rep.  253  ;  16  Law 
J.,  Q.  B.,  3— Patteson. 

And  where  he  did  not  do  so,  but  gave  a  fresh 
notice  and  proceeded  to  trial  after  the  time  limited 
by  his  undertaking  had  expired,  and  obtained  a 
verdict  in  the  absence  of  the  defendant,  who  re- 
fused to  attend,  the  Court  set  aside  the  verdict  so 
obtained,  with  costs.  Ib. 

A  rule  for  judgment  as  in  case  of  a  nonsuit  hav- 
ing been  obtained  against  the  managing  committee 
of  a  railway  company  suing  the  defendant  as  an 
allottee  of  shares  for  non-payment  of  his  deposit, 
the  Court  enlarged  the  rule  till  the  sittings  alter 
Trinity  Term  next,  the  defendant  undertaking  to 
be  bound  by  the  result  of  a  special  case  about  to 
be  settled  between  the  plaintiffs  and  another  de- 
fendant, and  which  the  deponent  was  a.lvisrd  and 
believed  raised  all  the  principal  questions  of  law 
and  fact  which  were  at  issue  in  the  present  eause, 
and  would  decide  the  same.  Duke  (Knt.)  v. 
Tucker,  16  Law  J.,  Exch.,  311. 

The  Court  has  the  power  to  enlarge  ;»  peremptory 
undertaking  to  try,  though  the  time  fur  trial  has 
passed.     Doe  d.  Warren  v.  Brides,  1 1  Jur.  -J: 
B.  C.— Erie. 

The    non-production   of   material    documents, 
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though  demanded  in  an  irregular  manner,  is  a  suf- 
ficient ground  for  the  Court  to  exercise  that  discre- 
tionary power.  Ib. 

On  a  cause  being  called  on  for  trial,  the  plaintiff, 
who  had  given  a  peremptory  undertaking  to  try, 
applied  for  its  postponement,  on  the  ground  of  the 
absence  of  a  material  witness.  Pending  the  ap- 
plication it  was  discovered,  that,  owing  to  some 
defect  in  the  entry  of  the  record,  the  cause  could 
not  be  tried  ;  and  it  was  accordingly  struck  out  of 
the  list.  The  Court  discharged  a  rule  absolute  for 
judgment  as  in  case  of  a  nonsuit,  which  was  sub- 
sequently obtained,  and  enlarged  the  plaintiff's 
peremptory  undertaking.  Rogers  v.  Vandercom, 
4  Dowl.  &  L.  102 — B.  C.— Wightman. 

The  defendant  in  that  case  having  obtained  a 
rule  for  judgment  as  in  case  of  a  nonsuit,  on  the 
ground  that  plaintiffs  had  not  proceeded  to  trial, 
the  Court  discharged  the  rule  on  a  peremptory  un- 
dertaking to  go  to  trial  given  by  the  creditors' 
assignee,  to  which  the  official  assignee  refused  to 
be  a  party.  Lawes  v.  Bott,  4  Dowl.  &.  L.  559 ; 

11  Jur.  174. 

A  plaintiff  who  had  given  a  peremptory  under- 
taking to  go  to  trial,  discovered  afterwards  that 
his  case  involved  precisely  the  same  points  as  a 
case  pending  in  the  Exchequer  Chamber,  relative 
to  the  liability  of  persons  connected  with  railway 
companies: — Held,  that  the  peremptory  under- 
taking ought  to  be  enlarged  until  that  case  is  dis- 
posed of  by  the  Court  above;  but  that  the  defend- 
ant should  be  at  liberty  in  the  meantime  to  try  the 
cause  by  proviso.  Lewis  v.  Betteridge,  11  Jur. 
490— Exch. 

The  inability  of  a  witness  to  attend  at  the  trial, 
though  foreseen,  may  be  a  ground  for  enlarging  a 
peremptory  undertaking.  Colley  v.  Selby,  11  Jur. 
332— B.  C.— Erie. 

Where,  at  the  instance  of  defendants,  the  venue 
in  two  actions  had  been  changed,  because  the 
same  question  was  involved  in  both,  and  a  verdict 
being  found  for  defendants  in  one,  the  record  in 
the  other  was  withdrawn,  and  a  rule  nisi  for 
judgment  as  in  case  of  a  nonsuit,  which  had  been 
obtained,  was  discharged  on  a  peremptory  under- 
taking; a  rule  nisi  for  a  new  trial  having  been  ob- 
tained in  the  first  action,  which  was  still  pending, 
a  rule  to  enlarge  the  peremptory  undertaking, 
though  moved  for  before  the  time  limited  for  trial, 
was  made  absolute,  on  the  terms  of  plaintiffs  pay- 
ing the  costs  of  the  day  for  not  proceeding  to  trial. 
Taylor  v.  Port  Talbot  Company,  11  Jur.  107— 
B.  C.— Wightman. 

If  the  plaintiff  enters,  and  bona  fide  attempts 
to  bring  on,  a  cause  for  trial  at  the  sittings  at 
which  he  is  under  a  peremptory  undertaking  to 
try,  but  is  prevented  from  trying  by  the  act  of  the 
Court,  and  through  no  default  on  his  part,  the  de- 
fendant is  not  entitled  to  judgment  as  in  case  of  a 
nonsuit ;  nor  is  it  necessary  for  the  plaintiff  to  en- 
large his  peremptory  undertaking.  Qualifying  Pe- 
trie  v.  Cullen,  7  C.  B.  1020,  and  confirming  Lum- 
ley  v.  Dubourg,  14  M.  &  W.  295.  Rizzi  v.  Foletti, 

12  Jur.  520 ;  17  L.  J.,  C.  P.,  213. 

Where  a  rule  for  judgment  as  in  case  of  a  non- 
suit has  been  discharged  upon  the  plaintiff's  giv- 
ing a  peremptory  undertaking,  and  the  plaintiff 
never  draws  up  the  rule,  or  fulfils  his  undertaking, 
it  is  not  necessary  in  the  Court  of  Queen's  Bench, 
in  order  to  entitle  the  defendant  to  judgment  abso- 
lute as  in  case  of  a  nonsuit,  that  he  should  draw 
up  and  serve  the  rule  within  the  time  limited  by 


the    peremptory  undertaking.      Landfills   v.   Ball, 

5  Dowl.  &  L.  62;  2  B.  C.  Rep.  110— Wightman. 

The  Court  will  discharge  a  rule  for  judgment  as 
in  case  of  a  nonsuit,  on  a  peremptory  undertaking 
to  try  given  by  one  of  two  plaintiffs,  though  the 
other  protests  against  it.  Laws  v.  Belcher,  16  M. 

6  W.  362. 

Discharge  of  Rule. ,] — Where  the  plaintiff  had 
become  bankrupt  after  issue  joined,  the  Court  dis- 
charged a  rule  for  judgment  as  in  case  of  a  non- 
suit, and  refused  to  direct  a  stet  processus.  Cross 
v.  Robertson,  7  Man.  &  G.  640. 

In  showing  cause  against  a  rule  for  judgment 
as  in  case  of  a  nonsuit,  plaintiff  swore,  that,  after 
issue  joined,  defendant  told  him  "  that  he  might 
law  him  as  much  as  he  liked,  but  he  could  get 
nothing  besides  his  body."  The  Court,  after  argu- 
ment, directed  the  rule  to  be  discharged,  unless 
defendant  would  consent  to  a  stet  processus  ;  but 
refused  to  order  that  the  rule,  in  the  event  of  being 
discharged,  should  be  discharged  with  costs. 
Williams  v.  Addison,  10  Jur.  392— B.  C.— Wight- 
man. 

According  to  the  practice  of  the  Court  of  Queen's 
Bench  (which  is  at  variance  with  the  practice  of 
the  Court  of  Common  Pleas  in  this  respect),  the 
plaintiff  is  bound  to  draw  up,  and  take  notice  of 
the  terms  of,  a  rule  discharging  a  rule  for  judg- 
ment as  in  case  of  a  nonsuit  upon  a  peremptory 
undertaking.  Landells  v.  Ball,  16  Law  J.,  Q.  B., 
370;  11  Jur.  1038— B.  C.— Wightman. 

Therefore,  where  the  plaintiff  did  not  go  to  trial 
according  to  his  undertaking,  and  the  defendant 
got  a  rule  for  judgment  as  in  case  of  a  nonsuit, 
the  Court  refused  to  set  that  rule  aside,  on  the 
ground  that  the  plaintiff  had  not  been  served  in 
due  time  with  a  copy  of  the  rule  discharging  the 
rule  for  judgment  as  in  case  of  a  nonsuit  on  the 
peremptory  undertaking.  Ib. 

Writ  of  Trial.] — In  an  issue  delivered  under  a 
judge's  order  for  a  trial  before  the  sheriff,  under 
the  stat.  3  &  4  Will.  4,  c.  42,  the  date  of  the  teste 
of  the  writ  of  trial  should  be  inserted,  though  the 
writ  has  not,  in  fact,  issued  ;  but  it  is  not  neces- 
sary to  state  the  day  on  which  it  will  be  return- 
able. Jefferies  \ .  Yablonski,  15  Law  J.,  N.  S.,  C. 
P.,  213;  10  Jur.  43. 

Where  an  issue  omits  to  mention  the  date  of  the 
teste  of  the  writ  of  trial,  the  proper  course  is  for 
defendant  to  apply  to  a  judge  to  amend  the  issue 
at  the  cost  of  plaintiff,  and  not  to  apply  to  the 
Court  to  set  aside  the  issue  and  notice  of  trial.  Ib. 

On  the  trial  of  a  cause  before  the  sheriff,  under 
a  writ  of  trial,  a  verdict  was  taken  by  consent  of 
the  parties,  subject  to  a  reference.  Owing  to  the 
absence  of  the  referee  from  town,  the  reference 
could  not  be  gone  into.  The  plaintiff  accordingly 
gave  notice,  that  he  abandoned  the  former  verdict, 
and  that  he  should  proceed  to  try  the  cause  de 
novo  ;  which  he  accordingly  did  in  the  defend- 
ant's absence,  and  obtained  a  verdict : — Held, 
that  the  second  verdict  was  irregular,  and  must 
be  set  aside  ;  and  that  the  first  ought  not  to  stand, 
as  it  was  subject  to  a  reference,  which  had  proved 
abortive,  and  which  the  sheriff  had  no  power  to 
order.  Harrison?.  Greenwood,  3  Dowl.  &  L.  353 
— B.  C. — Patteson. 

The  sheriff  to  whom  a  writ  of  inquiry  is  directed 
ought  to  certify  in  his  own  name,  under  the  3  &  4 
Viet.  c.  24,  s.  2,  in  order  to  give  plaintiff  full  costs, 
where  the  damages  are  less  than  40s.,  although 
the  writ  of  inquiry  be  not  executed  by  himself  in 
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directed.     Reg.  v.  Schlesinger,  12  Jur.  ^3 ;  17  L. 
J.,  M.  C.,29— Q.  B. 


person,  but  by  his  deputy.     Stroud  v.   Watts,  15 
Law  J.,  N.  S.,  C.  P.,  196;    10  Jur.  497. 

Where  the  issue  in  an  action  to  be  tried  before 
the  sheriff"  has  blanks  for  the  teste  and  return  of 
the  writ  of  trial,  irregularity  is  waived,  unless  the 
objection  be  taken  promptly.  Peart  v.  Hughes, 
2  C.  B.  346. 

And  where  defendant  retained  the  issue  for 
eight  days,  during  which  negotiations  were  going 
on,  an  application  to  set  aside  the  issue  and  notice 
of  trial  for  such  irregularity  was  held  to  be  too 
late.  Ib. 

A  cause  was  tried  before  the  under-sheriff  in 
vacation,  and  upon  an  application  to  a  judge  at 
chambers,  he  made  an  order  staying  all  further 
proceedings  until  the  5th  day  of  the  following 
term,  in  order  that  an  application  might  be  made 
to  the  Court: — Held,  that  a  motion  made  (in  pur- 
suance of  such  order)  on  the  5th  day  of  the  fol- 
lowing term,  was  too  late.  Roberts  v.  Foulkes, 
1  B.  C.  Rep.  205— Patteson. 

A  writ  of  trial,  directing  the  issue  to  be  tried, 
where  there  are  several  issues  joined,  is  irregular  ; 
but  if  the  defendant  appears  at  the  trial,  he  waives 
the  irregularity.  Towers  v.  Turner,  4  Dowl.  &,  L. 
177— C.  P. 

An  issue  in  a  cause  to  be  tried  before  the  sheriff 
pursuant  to  the  stat.  3  &  4  Will.  4,  c.  42,  s.  17, 
delivered  with  a  blank  for  the  teste  of  the  writ  of 
trial,  is  defective.  The  defendant  should  apply 
to  a  judge  at  chambers  to  amend  the  issue  at  the 
plaintiff's  expense.  Jefferies  v.  Yablonski,  3  Dowl. 
&L.  807;  2C.  B.  924. 

It  is  no  ground  of  objection  that  a  blank  is  left 
for  the  return  of  the  writ  of  trial.  Ib. 

Where  an  under-sheritT,  before  whom  a  writ  of 
inquiry  is  executed,  certifies  under  the  3  &  4  Viet. 
c.  24,  s.  2,  he  may  do  so  in  the  name  of  the  high 
sheriff;  and,  semble,  that  it  ought  not  to  be  signed 
in  his  own  name.  Stroud  v.  Watts,  3  Dowl.  &  L. 
799— C.  P. 

The  sheriff  or  inferior  judge  to  whom  a  writ  of 
trial  is  directed,  has  no  authority  to  certify,  under 
the  (late)  Tower  Hamlets'  Court  of  Requests  acts, 
23  Geo.  2,  c.  30,  s.  8,  and  2  Will.  4,  c.  Ixv.,  that 
there  was  probable  or  reasonable  cause  of  action 
for  51.  or  more.  Capes  v.  Jones,  2  C.  B.  911;  3 
Dowl.  &  L.  779. 

An  under-sheriff  cannot  amend  the  record  by 
substituting  the  word  "  issues"  for  "  issue"  in  the 
writ  of  trial.  Alexander  v.  Roland,  11  Jur.  44 — 
B.  C. — Patteson. 

An  application  for  a  rule  that  a  defendant  might 
be  furnished  with  a  copy  of  the  notes  taken 
by  the  judge  of  the  sheriffs  of  London's  court  on 
a  former  trial  between  the  same  parties,  was  re- 
fused. Parkhurst  v.  Gosden,  2  C.  B.  Rep.  894. 

A  writ  of  trial  may  be  tested  in  vacation.  Col- 
lett  v.  Curling,  17  L.  J.,  Q.  B.,  216— B.  C.— 
Coleridge. 

A  judge  at  Chambers  having  made  an  order  to 
set  aside  a  verdict  for  the  plaintiff  on  a  writ  of 
trial,  on  the  ground  of  an  insufficient  notice  of  trial 
— Held,  that  the  judge's  order  was  an  irregularity 
only,  and  not  a  nullity,  and,  therefore,  might  be 
waived.  Orgill  v.  Bell,  5  Dowl.fc  L.217;  1  Exch. 
Rep.  466  ;  17  L.  J.,  Exch.,  52. 

Where  a  trial  has  been  had  before  the  Secon- 
dary of  London,  it  is  properly  described  as  having 
been  had  before  the  sheriff  to  whom  the  writ  is 


Where  two  or  more  issues  are  joined  on  the  re- 
cord on  such  trial,  it  is  properly  alle^-d  that  they 
came  on   to    be   tried,  though  <>nlv  one  may  hi 
been  tried  in  fact.     Ib. 

Affidavits  to  correct  the  secondary's  notes  of  the 
trial  were  not  allowed  to  be  used."  (Vc.y  v  Bui- 
man,  12  Jur.  586  ;  17  L.  J.,  C.  P.,  302. 

Issue.]  —  The  name  of  the  counsel  signing  the 
pleas  need  not  be  inserted  in  the  issue  delivered. 
Jefferies  v.  Yablonski,  15  Law  J.,  N.  S.,  C  P  213  j 
10  Jur.  43. 

Where  there  are  several  issues  joined  in  a  cause, 
and  a  writ  of  trial  directs  a  jury  to  be  summoned 
to  try  "  the  issue,"  this  is  an  irregularity  which 
is  waived  by  defendant's  appearance  at  the  trial. 
Towers  v.  Turner,  15  Law  J.,  N.  S.,  C.  P.,  249. 

The  signature  of  counsel  to  special  pleas  need 
not  be  stated  in  making  up  the  issue.  Jefferies  v. 
Yablonski,  2  C.  B.  924;  3  Dowl.  &  L.  807. 

The  Reg.  Gen.  Hil.  T.,  4  Will.  4,  give  certain 
forms  of  issues,  &c.,  and  provide  that  in  case  of 
non-compliance,  the  Court  or  a  judge  may  give 
leave  to  amend  :  —  Held,  that  the  application  to 
amend  should  be  made  to  a  judge  at  Chambers. 
Brunswick  (Duke)  v.  Sloman,  17  L.  J.,  C.  P.,  81. 

Striking  out  Similiters.]  —  Plaintiff  having  de- 
livered a  replication  to  several  pleas,  concluding 
to  the  country  as  to  each  plea,  but  traversing  one 
with  a  special  inducement,  added  the  similiters, 
made  up  and  delivered  the  issue,  and  gave  notice 
of  trial.  Defendant  struck  out  the  similiters,  and 
gave  notice  thereof  to  plaintiff,  but  did  not  deliver 
a  rejoinder,  or  notice  of  his  intention  to  rejoin. 
Afterwards  defendant  craved  oyer  of  an  indenture 
mentioned  in  the  special  inducement,  and  delivered 
a  rejoinder,  with  a  demurrer  to  the  replication  con- 
taining that  inducement,  and  a  similiter  as  to  the 
rest;  and  also  gave  notice  that  he  should  not  ap- 
pear on  the  trial,  but  should  move  to  set  aside  any 
trial  had.  Plaintiff  proceeded  to  trial,  and  ob- 
tained a  verdict,  defendant  not  appearing.  The 
Court  set  aside  the  verdict  and  trial  with  costs. 
Twycross  v.  King,  6  Q.  B.  663. 

Notice  of  Trial.]  —  On  the  7th  of  April,  de- 
fendant obtained  an  order  for  time  to  plead,  taking 
short  notice  of  trial  ;  but  not  having  pleaded  in 
due  time,  plaintiff  signed  judgment,  which  the 
Court  afterwards  set  aside.  Defendant  pleaded  on 
the  1st  of  May:  on  the  14th,  plaintiff  delivered  a 
replication,  but  afterwards  abandoned  it,  and  de- 
livered another  on  the  19th  of  May,  with  a  rejoinder 
added  :  on  the  23d,  he  delivered  the  issue,  in- 
dorsed with  notice  of  trial  for  the  2Sth,  and  on 
that  day,  defendant  being  absent,  obtained  a  ver- 
dict. The  Court  held,  that,  as  the  effect  of  the 
order  of  the  7th  of  April  was  removed  by  the 
judgment  signed,  the  notice  of  trial  was  irregular, 
and  the  verdict  must  be  set  aside  with  costs. 
Drake  v.  Pickford,  15  Law  J.,  N.  S.,  Exch.,  3 

Where,  on  the  trial  of  a  cause  mul.-r  a  \\rit  of 
trial,  a  verdict  was  taken  by  consent  NT  plaintiff, 
subject  to  a  reference  to  an  arbitrator,  ai.il,  HI 
consequence  of  the  arbitration  not  bcini;  proceeded 
with,  plaintiff,  without  getting  nd  of  tlic  6nl  re* 
dict,  gave  a  fresh  notice  of  trial,  and  obtained  ; 
verdict  in  the  absence  of  defendant,  who  did  not 
appear  at  the  trial,  the  second  verdict,  and  all 
roceedins  since  the  lir.st  trial,  were  set  aside  tor 


proceedings  since  t 


irregularity.     Harrison  \.  QremWOOd,  l 
N   S.,  Q.  B.,  92—  B.  C.—  PattcBou. 


Law  J., 
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Where  a  defendant  is  under  terms  to  take  short 
notice  of  trial,  if  necessary,  it  lies  upon  the  plain- 
tiff to  show  the  necessity  of  a  shorter  notice  than 
the  ordinary  one.  Drake  v.  Pickford,  15  M.  &  W. 
607. 

And  where,  the  defendant  being  under  such 
terms,  the  plaintiff  delivered  a  replication  on  the 
14th  May,  which  on  the  19th  he  abandoned,  and 
delivered  another,  with  the  similiter  added,  on 
the  21st,  obtained  an  order  to  try  before  the 
sheriff  on  the  23d,  delivered  the  issue  with  notice 
of  trial  for  the  28th,  and  on  the  latter  day  tried  the 
cause  as  undefended,  and  obtained  a  verdict;  the 
Court  set  it  aside,  with  costs,  on  the  ground  that 
the  plaintiff  had  had  time  to  give  the  ordinary  no- 
tice. Jb. 

The  Court  will  not  compel  a  pauper  plaintiff  to 
pay  costs,  by  reason  of  his  having  given  notice  of 
trial,  and  not  having  proceeded  to  trial  pursuant 
to  such  notice,  under  the  rule  of  H.  T.,  2  Will.  4, 
r.  10,  if  the  notice  of  trial  was  duly  counter- 
manded. Doe  d.  Pugh  v.  Price,  1  B.  C.  Rep.  311; 
11  Jur.  311— Erie. 

Where  the  plaintiff's  replication  concludes  to 
the  country,  he  may,  by  virtue  of  the  R.,  H.  T., 
2  Will.  4,  c.  59,  give  notice  of  trial  at  the  deliver- 
ing the  replication,  or  at  any  time  subsequently, 
though  issue  is  not  formally  joined,  and  the  re- 
joinder or  similiter  may  be  afterwards  added. 
Mullins  v.  Ford,  2  B.  C."  Rep.  19;  11  Jur.  370— 
Coleridge. 

There  is  no  particular  form  requisite  for  a  no- 
tice of  trial,  so  that  it  unequivocally  conveys  to 
the  party  to  whom  given  the  intention  of  the 
plaintiff  to  try  at  a  particular  time  and  place. 
Ginger  v.  Pycro/t,  2  B.  C.  Rep.  254  ;  12  Jur.  898  ; 
17  L.  J.,  Q.  B.,  182— Coleridge. 

Where  a  notice  stated  incorrectly  that  the  cause 
was  made  a  remanet  from  the  last  sittings  in  the 
previous  term,  but  correct  in  other  respects — 
Held,  a  good  notice.  Ib. 

A  notice  of  trial  may  be  given  after  a  cause  is 
set  down  for  trial.  Ib. 

Where  a  plaintiff  had  proceeded  to  trial,  and 
obtained  a  verdict,  and  the  proceedings  were 
afterwards  set  aside  at  the  instance  of  the  defend- 
ant, on  the  ground  of  the  defect  in  the  notice,  but 
the  latter  afterwards  obtained  a  rule  for  judgment 
as  in  case  of  a  nonsuit  for  not  proceeding  to  trial 
pursuant  to  notice,  the  Court  discharged  that  rule 
with  costs.  Lacher  v.  Cerrito,  4  Dowl.  &  L.  672 
— C.  P. 

A  defendant  is  not  bound  to  return  an  irregular 
notice  of  trial,  though  made  aware,  by  a  notice  to 
produce,  that  the  plaintiff  is  proceeding  thereon. 
Wood  v.  Harding,  3  C.  B.  968. 

Where  the  plaintiff's  pleading  concludes  to  the 
country,  he  may  give  notice  of  trial,  under  Reg. 
Gen.  Hil.  T.,  2  Will.  4,  s.  59,  either  at  the  time 
of  delivering  the  pleading  or  afterwards,  without 
waiting,  for  the  similiter  to  be  added.  Mullins  v. 
Ford,  4  Dowl.  &  L.  765— B.  C.— Coleridge. 

Where  a  rule  nisi  has  been  obtained  to  set  aside 
a  notice  of  trial,  with  a  stay  of  proceedings — 
Semble,  that  it  is  no  violation  of  the  rule  to  coun- 
termand the  notice  of  trial.  Ib. 

Short  Notice  of  Trial.] — Where,  by  a  judge's 
order,  defendant  is  under  terms  of  taking  short 
notice  of  trial,  if  necessary,  he  is  not  bound  to 
take  short  notice,  if  he  puts  in  a  plea  sufficiently 
early  to  enable  the  plaintiff  to  give  full  notice  of 


trial.     Nicholl  v.  Forshall,  15  Law  J.,  N.  S.,  Q.  B., 
203 — B.  C. — Williams. 

Quire,  whether,  in  such  a  case,  a  defendant  is 
not  bound  to  apply  promptly  to  set  aside  a  notice 
of  trial  on  the  ground  that  it  is  not  given  in  suffi- 
cient time.  Ib. 

Notice  of  Trial  by  Continuance.]  — A  notice  of 
trial  by  continuance  from  the  sittings  in  term  to 
the  sittings  after  term,  in  London,  may  be  given, 
although  the  cause  cannot  be  tried  until  the 
adjournment  day.  Toulmin  v.  Elgie,  3  Dowl.  & 
L.  558  ;  1  B.  C.  Rep.  72 ;  15  Law  J.,  N.  S.,  Q.  B., 
128— Williams. 

Therefore,  in  a  London  cause  which  stood  for 
trial  for  the  first  sittings  in  Michaelmas  Term,  the 
plaintiff,  on  the  24th  of  November,  gave  notice  of 
continuance  to  the  first  sittings  after  term  : — Held, 
that,  although  this  was  virtually  a  notice  for  the 
adjournment  day,  the  15th  of  December,  and  the 
plaintiff  had,  therefore,  full  time  to  countermand 
the  first  notice,  and  give  a  fresh  notice  of  trial, 
that  he  was  not  bound  to  do  so,  and  that  the  notice 
of  continuance  was  sufficient.  Ib. 

Countermand  of  Notice  of  Trial.]  — Where  a 
notice  of  trial  has  been  duly  countermanded,  it  is 
the  same  as  if  none  had  been  given.  Doe  d.  Pugh 
v.  Price,  1  B.  C.  Rep.  311;  11  Jur.  311— Erie. 

Order  of  trying  Issues  in  Fact  and  Law.]  — The 
Court  refused  to  interfere,  by  directing  issues  in 
law  to  be  argued  before  the  trial  of  issues  in  fact, 
it  not  appearing  that  the  decision  of  the  former 
would  have  any  bearing  on  the  latter.  Roberts  v. 
Taylor,  7  Man.  &  G.  659. 

Judgment  of  nil  capiat  where  judgment  has  been 
given  for  defendant  on  pleas  which  bar  the  whole 
action,  and  issues  of  fact  are  on  the  record.  Hinton 
v.  Acraman,  10  Jur.  927— C.  P. 

Where  judgment  has  been  given  for  defendant 
on  demurrer  to  pleas  which  go  in  bar  of  the  whole 
cause  of  action,  and  there  are  issues  of  fact  re- 
maining to  be  tried,  the  Court  will  not  compel 
defendant  to  enter  up  on  the  record  judgment  of 
nil  capiat,  unless  it  clearly  appears  to  the  Court 
that  the  issues  of  fact  are  immaterial  issues.  Ib. 

Where,  upon  demurrer,  there  has  been  judg- 
ment for  the  defendant  upon  pleas  going  to  the 
whole  cause  of  action,  and  issues  of  fact  are  also 
upon  the  record  (which  have  not  been  tried),  the 
Court  will  not  compel  the  defendant  to  enter  up 
judgment  of  nil  capiat  per  breve,  so  as  to  enable 
the  plaintiff  to  go  to  a  court  of  error  before  trying 
the  issues  in  fact.  Hinton  v.  Acraman,  4  Dowl.  & 
L.  462;  16  Law  J.,  C.  P.,  2. 

Postponing  Trial.] — Where  a  defendant  obtains 
a  judge's  order  to  postpone  a  trial  on  payment  of 
costs,  he  should  serve  an  appointment  to  tax  with 
the  order ;  and  where  he  omitted  to  do  so,  and 
the  plaintiff  treated  the  order  as  a  nullity,  and 
proceeded  to  trial,  the  Court  refused  to  set  aside 
the  verdict  so  obtained,  except  upon  payment  of 
costs  by  the  defendant.  Waller  v.Joy,  4  Dowl.  & 
L.  338 ;  16  M.  &  W.  60 ;  16  Law  J.,  Esch.,  17. 

Trial  of  Causes.]  —  The  practice  at  the  under- 
sheriff's  court,  of  taking  the  first  thing  in  the  day, 
out  of  their  regular  turn,  such  causes  as  appear 
to  be  short  ones  or  undefended,  is  a  proper  one. 
Banks  v.  Newton,  2  B.  C.  Rep.  1;  4  Dowl.  &  L. 
632;  11  Jur.  208— Erie. 

Where  a  cause,  which  stood  fifteen  in  the  list 
of  the  day,  was  upon  plaintiff's  request,  and  in 
the  absence  of  the  defendant,  taken  as  an  unde- 
fended cause,  the  first  thing  at  the  sitting  of  the 


1149    Practice  at  Law.  [DIGEST  OF  CASES.]  Practice  at  Law.    ll.r,0 


Court,  no  notice  having  been  given  that  it  would 
be  taken  as  undefended,  but  there  being  good 
reason  for  believing  that  there  was  no  substantial 
defence,  and  the  defendant  shortly  after  arrived 
in  Court  and  was  prepared  to  defend,  the  Court 
refused  to  set  aside  the  trial.  Ib. 

Every  cause  in  the  list  of  the  day  should  be 
considered  by  the  parties  as  the  first  cause,  it 
being  within  the  jurisdiction  of  the  presiding  judge 
to  take  them  in  any  order  he  may  think  most  con- 
venient. Cottam  v.  Banks,  1  B.  C.  Rep.  302;  11 
Jur.  148— Erie. 

Where,  therefore,  a  cause  was  called  on  out  of 
its  turn,  upon  an  intimation  from  the  judge  that  he 
would  take  two  short  causes,  and  upon  the  repre- 
sentation that  it  was  such  a  cause,  (it  being  such 
in  fact),  in  the  absence  of  the  counsel  and  attor- 
ney of  the  defendant,  and  the  plaintiff  obtained  a 
•verdict,  the  Court  refused  to  set  aside  the  trial, 
though  it  was  shown  that  the  plaintiff's  legal  ad- 
visers knew  that  counsel  was  instructed  for  the 
defendant.  Ib. 

Nisi  Prius  Record.]  — The  Court  will  not  permit 
a  party  to  retain  a  verdict  upon  a  record  which 
has  been  improperly  altered  by  him.  Suker  v. 
Neale,  1  Exch.  Rep.  468 ;  17  L.  J.,  Exch.,  56. 

Therefore,  where  a  declaration  on  a  bill  of  ex- 
change stated  it  to  be  payable  at  three  months, 
and  contained  counts  for  goods  sold  and  delivered, 
and  on  an  account  stated;  the  bill,  as  produced 
at  the  trial,  was  made  payable  at  two  months,  and, 
on  the  record  being  referred  to,  appeared  payable 
in  like  manner  at  two  months,  but  the  word 
"  two,"  in  the  record,  had  been  written  on  an 
erasure;  the  plaintiffs  having  obtained  a  verdict, 
the  Court  set  aside  the  record  and  all  subsequent 
proceedings,  refusing  leave  to  the  plaintiffs  to  re- 
tain their  verdict  on  the  account  stated.  Ib. 

After  the  jury  were  sworn,  it  was  discovered 
that  to  the  plaintiff's  replication  there  was  no 
similiter  added,  nor  was  there  an  award  of  venire. 
The  defendant  refusing  to  consent  to  an  amend- 
ment, the  jury  were  discharged  by  direction  of  the 
judge.  The  defendant  having  obtained  the  usual 
rule  for  payment  of  the  costs  of  the  day,  on  a 
motion  to  set  aside  this  rule — Held,  that  it  was 
discretionary  with  the  Court  to  grant  or  withhold 
the  costs.  Sleeman  v.  Copper  Mines  of  England 
(Governors  and  Company),  12  Jur.  184 — B.  C. — 
Erie. 

Where  the  defendant  refused  to  give  his  consent  to 
amend,  the  amendment  not  being  prejudicial,  the 
Court  discharged  the  rule  obtained  by  the  defend- 
ant for  the  costs  of  the  day.  Ib. 

Where  a  cause  had  been  made  a  remanet,  but 
there  was  no  respite  of  the  award  authorizing  the 
issue  of  the  jury  process — Held,  that  the  Court 
would  order  the  error  to  be  amended  before  the 
ensuing  term,  and  proceed  at  once  with  the  trial. 
Ward  v.  Dalton,  2  C.  &  K.  659— Wilde. 

Nisi  Prius  Record — Postea.]  — Where  goods  have 
been  taken  under  a  fi.  fa.,  and  an  issue  is  directcc 
to  try  whether  the  goods  were  those  of  a  third  per- 
son, and,  on  that  issue,  the  jury  at  the  assizes  fine 
for  such  person,  who  is  plaintiff  in  the  issue,  the 
practice  is,  for  the  associate  to  keep  the  Nisi  Prius 
record  till  after  the  fourth  day  of  the  next  term 
unless  the  judge  orders  it  to  be  immediately  deli- 
vered up  to  the  plaintiff's  attorney,  upon  an  appli- 
cation in  the  nature  of  an  application  for  speedy 
execution.  Abbott  v.  Clarke,  2  Car.  &  K.  209— 
Patteson. 


Right  to  begin  at  Trial.]— Action  on  a  policy 
of  assurance  on  life,  one  of  the  terms  of  which 
was,  that  it  should  be  void  if  anything  stated  by  the 
assured  in  a  declaration  or  statement  given  by  him 
to  the  directors  of  the  company,  before  the  e'\<  ca- 
tion of  the  policy,  should  be  untrue.  In  this  de- 
claration the  assured  stated,  that  he  had  not  l><  •  n 
afflicted  with  rupture  or  any  other  disorder  which 
tends  to  the  shortening  of  life.  The  declaration  in 
the  cause  averred  the  truth  of  the  statement  of  the 
assured.  Plea,  that  the  declaration  or  statement 
was  untrue,  to  wit,  in  this,  that  the  assured,  at  the 
time  of  making  thereof,  was  afflicted  with  rupture, 
concluding  with  a  verification.  Replication  de  in- 
uria: — Held,  that  plaintiff  was  entitled  to  begin. 
Ashley  v.  Bates,  15  Law  J.,  N.  S.,  Exch.,  350. 

By  a  life  policy  of  assurance  it  was  stipulated, 
that  it  should  be  void  if  anything  stated  by  the  as- 
sured in  his  declaration  to  the  directors  should  be 
untrue.  In  his  declaration  he  stated,  that  "  he 
was  at  that  time  in  good  health,  and  not  afflicted 
with  any  disorder,  nor  addicted  to  any  habit  tend- 
ing to  shorten  life  ;  that  he  had  not  at  any  time 
been  afflicted  with  insanity,  rupture,  gout,  fits,  &c.; 
that  he  had  not  had  any  spitting  of  blood,  con- 
sumptive symptoms,  asthma,  cough,  or  other  af- 
fection of  the  lungs  ;  and  that  one  S.  W.  was  at 
that  time  his  usual  medical  attendant."  The  plain- 
tiffs averred  in  their  declaration  the  truth  of  the 
above  statement  of  the  assured.  The  first  five 
pleas  alleged,  that  the  declaration  of  the  assured 
was  untrue  in  this,  that  he  had  spitting  of  blood, 
consumptive  symptoms,  an  asthma  of  the  lungs,  an 
affection  of  the  liver,  and  a  cough  of  an  inflamma- 
tory and  dangerous  nature;  sixthly,  that  he  was 
afflicted  with  a  disorder  tending  to  shorten  life  : 
seventhly,  that  he  was  not  at  that  time  in  good 
health;  and,  eighthly,  that  he  had  falsely  averred 
that  S.  W.  was  his  usual  medical  attendant: — 
Held,  that  plaintiff  was  entitled  to  begin  at  the 
trial,  as  the  issue  on  the  seventh  plea,  and,  semble, 
of  the  other  pleas  also  lay  upon  him.  Geach  v.  In- 
gall,  14  Mee.  &  W.  95 ;  15  Law  J.,  N.  S.,  Exch.,  37. 

Where,  to  an  action  against  maker  of  a  promis- 
sory note,  proof  of  the  first  four  issues  lay  on  de- 
fendant; and,  to  a  plea  of  payment  into  court, 
plaintiff'  replied  that  defendant  was  indebted  to 
him  in  a  larger  amount  than  the  sum  paid  in  : — 
Held,  that  the  plaintiff  was  entitled  to  begin. 
Booth  v  Millns,  15  Law  J.,  N.  S.,  Exch.,  354. 

Semble,  the  Court  will  not  grant  a  new  trial 
merely  on  the  ground  that  a  judge's  ruling  as  to 
the  right  to  begin  is  erroneous,  unless  clear  and 
manifest  wrong  has  been  done  thereby.  Ib. 

In  trespass  for  entering  the  close  of  plaintifT, 
the  plea  justified  in  assertion  of  a  right,  and  the 
replication  traversed  the  right.  The  counsel  I'.T 
plaintiff  declining  to  state  that  he  went  for  sub- 
stantial damages,  the  judge  decided  that  the  ac- 
tion was  brought  to  try  a  right,  and  that  the  de- 
fendant was  entitled  to  begin: — Held,  that  the 
decision  was  right.  Chapman  v.  Rawson,  15  Law 
J.,  N.  S.,  Q.  B.,  225;  10  Jur.  287. 

The   Court  will   not  set  aside  a  verdict  on  the 
ground  that  a  wrong  party  was   alluui  il    to    1 
at  the  trial,  unless  it  is  manifest   that  some  > 
tice   or   injury  has    resulted    I'rnm  tli<>    error. 
wards  v.  Matthews,  1 1  Jur.  398  ;   lli  Law  J.,  K 
291. 

Therefore,  if  on  the  trial  of  a  feigned  issue,  di- 
rected for  the  purpose  of  informing  the  <  OHM-H  nee 
of  the  Court,  the  judge  calls  on  tho  wrong  party 
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to  begin,  the  Court  will  not  grant  a  new  trial  if 
they  consider  the  verdict  supported  by  the  evi- 
dence. Ib. 

In  an  action  on  a  life  policy,  declaration  averred 
that  a  certain  statement  by  the  insured,  that  he 
had  not  been  afflicted  with  certain  disorders  which 
were  named,  (amongst  which  was  rupture),  was 
true.  Defendant  pleaded  that  the  statement  was 
untrue  in  this,  to  wit,  that  the  insured  had  been 
afflicted  with  rupture,  concluding  with  a  verifica- 
tion. Replication,  de  injuria: — Held,  that  plain- 
tiffs were  entitled  to  begin.  Ashby  v.  Bates,  4 
Dowl.  &  L.  33  ;  15  M.  &  W.  589. 

In  an  action  on  a  promissory  note,  the  defendant 
pleaded  several  pleas  as  to  part,  the  proof  of 
which  lay  on  him,  and  also  a  plea  of  payment  of 
money  into  court  as  to  the  residue,  to  which  the 
plaintiff  replied  damages  ultra: — Held,  that  the 
plaintiff  was  entitled  to  begin.  Booth  v.  Millns, 
4  Dowl.  &  L.  52  ;  15  M.  &  W.  669. 

In  an  action  of  debt  for  goods  sold  and  delivered, 
in  which  defendant  pleads  her  coverture,  and 
plaintiff  in  his  replication  denies  the  coverture, 
and  there  be  no  other  issue,  defendant  must  be- 
gin. Woodgate  v.  Potts,  2  Car.  &  K.  457— Parke. 

The  Court  will  not  set  aside  a  verdict  on  the 
ground  that  the  wrong  party  was  allowed  to  begin, 
unless  it  appears  that  some  manifest  injury  has  re- 
sulted therefrom.  Edwards  v.  Matthews,  4  Dowl. 
&  L.  721— Exch. 

In  ejectment,  the  lessor  of  the  plaintiff  claimed 
under  a  will  of  the  testator,  dated  the  23d  Septem- 
ber, 1844.  The  defendant  claimed  under  a  subse- 
quent will  of  the  same  testator,  dated  the  30th 
December,  1844.  The  defendant  admitted  that 
the  will  of  the  23d  September  was  a  perfect  will 
in  every  respect,  and  upon  that  admission  claimed 
the  right,  and  was  allowed  by  the  judge,  to  begin 
at  the  trial : — Held,  that  the  admission  of  the  de- 
fendant was  not  an  admission  of  the  whole  of  the 
plaintiff's  case,  and  therefore  the  right  to  begin 
had  been  improperly  conceded  to  the  defendant. 
Doe  d.  Bather  v.  Brayne,  17  L.  J.,  C.  P.,  127. 

If  it  appears  to  the  Court  that  the  party  entitled 
to  begin  at  the  trial  has  been  deprived  of  that 
right,  and  that  his  cause  has  been  thereby  sub- 
stantially prejudiced,  a  new  trial  will  be  granted. 
R. 

In  replevin,  defendant  avowed  for  a  distress  for 
rent,  and  plaintiff  pleaded  that  the  goods  were 
taken  between  sun-set  and  sun-rise;  and  defend- 
ant replied,  that  the  goods  were  taken  between 
sun-rise  and  sun-set,  without  this,  that  they  were 
taken  between  sun-set  and  sun-rise:  — Held,  that 
on  these  pleadings  plaintiff  had  the  right  to  begin. 
Tannidiffe  v.  Wilmot,  2  C.  &  K.  666 — Patteson. 

To  a  declaration  in  trespass,  defendant  pleaded 
a  justification,  setting  up  an  affirmative  right  in 
himself,  which  right  the  replication  traversed.  At 
the  trial,  the  plaintiff's  counsel  claimed  the  right 
to  begin.  The  judge  asked  whether  he  would  un- 
dertake to  proceed  for  substantial  damages,  and, 
on  counsel  declining  so  to  undertake,  allowed  the 
defendant  to  begin  : — Held,  correct.  Chapman  v. 
Raw-son,  8  Q.  B.  673. 

Postea.] — A  declaration  in  ejectment  contained 
two  demises  in  two  counts  ;  in  each,  one  pasture- 
gate  and  one  cattle-gate  were  sought  to  be  re- 
covered. The  cause  having  been  referred,  the  ar- 
bitrator awarded  that  the  lessor  of  the  plaintiff 
was  entitled  to  recover  three  certain  pasture-gates. 
The  lessor  of  the  plaintiff  entered  up  the  verdict 


for  three  certain  pasture-gates,  sometimes  known 
as  cattle-gates,  sometimes  as  pasture-gates  :  — 
Held,  that  it  was  not  competent  to  the  lessor  of 
the  plaintiff  to  make  such  an  alteration,  although 
it  was  sworn  on  the  part  of  the  lessor,  that  the 
names,  pasture-gate  and  cattle-gate,  were  indiscri- 
minately used  for  the  same  thing.  Doe  A.  Haxby  v. 
Preston,  5  Dowl.  &  L.  7 — B.  C. — Coleridge. 

A  party  cannot  introduce  a  new  averment  into 
a  postea.  The  judge  before  whom  a  cause  has 
been  tried  may  direct  a  modification  of  the  lan- 
guage of  a  postea,  but  the  Court  will  not  interfere. 
Doe  d.  Haxby  v.  Preston,  16  Law  J.,  Q.  B.,  337  — 
B.  C.— Coleridge. 

A  declaration  in  ejectment  claimed,  in  each  of 
two  counts,  one  pasture-gate  and  one  cattle-gate. 
The  cause  having  been  referred,  the  arbitrator 
found  the  lessor  of  the  plaintiff  entitled  to  three 
pasture-gates.  The  postea  described  the  tene- 
ments as  three  pasture-gates,  known  sometimes  as 
pasture-gates,  sometimes  as  cattle-gates  ;  and  an 
affidavit  was  filed  stating  that  they  were  known  by 
either  name.  The  Court  made  absolute  a  rule  for 
rendering  the  postea  conformable  to  the  award. 
Ib. 

Right  of  Reply.]  — Where  a  counsel  for  a  defend- 
ant opens  facts  to  the  jury,  but  does  not  go  into 
any  evidence,  the  counsel  for  plaintiff  has  not  an 
absolute  right  to  reply  ;  but  it  is  in  the  discretion 
of  the  judge,  the  object  of  allowing  a  reply  in  such 
cases  being,  that  injustice  should  not  be  done,  by 
facts  being  improperly  opened  when  the  defend- 
ant's counsel  has  no  intention  of  proving  them. 
Naish  v.  Brown,  2  Car.  &  K.  219— Pollock. 

Entry  of  Verdict.]  — Upon  the  trial  of  a  cause, 
in  which  three  issues  were  raised,  each  going  to 
the  whole  cause  of  action,  it  was  agreed  on  both 
sides,  that  the  verdict  should  be  taken  by  the  as- 
sociate in  the  absence  of  the  judge,  who,  before 
he  retired  from  the  Court,  directed  the  associate  to 
take  the  verdict  upon  each  of  the  issues  separately. 
Upon  the  return  of  the  jury,  the  associate  asked 
them  whether  they  found  for  the  plaintiff  or  the 
defendant,  and  the  foreman  answered  for  the  plain- 
tiff. The  defendant's  counsel  requested  the  asso- 
ciate to  put  the  questions  left  to  the  jury  by  the 
judge,  to  which  the  plaintiff's  counsel  objected, 
whereupon  the  associate  refused  to  put  the  ques- 
tions, and  ultimately  a  general  verdict  was  entered 
for  the  plaintiff: — Held,  that  the  neglect  to  take 
the  verdict  upon  each  of  the  issues  was  a  mis- 
carriage on  the  part  of  the  officer  of  the  court  in 
taking  the  verdict;  and  the  Court,  therefore,  made 
a  rule  absolute  for  a  new  trial,  without  costs  on 
either  side.  Bentley  v.  Fleming,  3  Dowl.  &  L.  23 ; 
1  C.B.  479. 

Judgment,  Signing,  and  Entering  up.]  — Judges' 
orders  as  to  signingjudgment.  Order  promulgated 
at  chambers,  12th  June,  1845,  1  C.  B.  871;  3  Dowl. 
&  L.  243 ;  14  Mee.  &  W.  335. 

This  rule  has  not  the  force  of  a  rule  of  court; 
and  where  a  judge's  order  for  signing  judgment 
was  obtained  on  a  written  consent,  attested  by  an 
attorney  acting -for  plaintiff,  the  Court  held  the  at- 
testation sufficient  in  law,  and  refused  to  set  aside 
the  order  and  judgment  signed  thereon.  Dixon  v. 
Leyden  or  Sleddon,  15  Law  J.,  N.  S.,  Exch.,  284  ;  10 
Jur.  677. 

A  verdict  was  found  for  plaintiff  in  August, 
1843,  in  an  action  in  which  there  were  issues  of 
law  and  of  fact.  On  the  issues  of  fact,  in  Trinity 
Term,  1844,  a  rule  for  a  new  trial  was  discharged. 
In  the  same  term  the  demurrers  were  set  down  in 
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the  special  paper,  but  were  not  argued  till  May, 
1845,  when  judgment  was  given  for  plaintiff. 
Plaintiff  had  died  in  the  month  of  March,  nearly 
two  months  before  the  case  came  on  for  argument : 
— Held,  that  judgment  should  be  entered  as  of 
Trinity  Term,  1844.  Miles  v.  Bough,  3  Dowl.  & 
L.  105  ;  15  Law  J.,  N.  S.,  Q.  B.,  30;  10  Jur.  390 
— B.  C.— Wightman. 

Where  a  verdict  was  taken  by  consent  for  plain- 
tiff at  Nisi  Prius,  subject  to  the  certificate  of  a  bar- 
rister, to  be  given  in  the  following  Michaelmas 
Term,  with  power  to  enlarge  the  time  for  making 
it,  and  he  enlarged  the  time  till  the  following 
Easter  Term  ;  and  in  the  month  of  March,  gave  his 
certificate,  directing  that  the  verdict  should  stand 
for  a  smaller  amount: — Held,  that  final  judgment 
might  be  signed  immediately  on  the  entry  of  this 
verdict  upon  the  postea,  and  that  plaintiff  was  not 
bound  to  wait  until  after  the  expiration  of  the  four 
first  days  of  Easter  Term.  Cramer  v.  Churt,  15 
Mee.  &  W.  310;  3  Dowl.  &  L.  672;  15  Law  J., 
N.  S.,  Exch.,  263;  10  Jur.  671. 

Interest  runs  on  a  judgment-debt,  under  the 
stat.  1  &  2  Viet.  c.  110,  s.  17,  from  the  time  of  the 
entry  of  the  incipitur,  and  not  merely  from  the 
final  completion  of  the  judgment  after  the  taxa- 
tion of  costs.  Newton  v.  Grand  Junction  Railway 
Company,  16  M.  &  W.  139;  16  Law  J.,  Exch., 
276. 

The  order  of  the  judges  of  12th  June,  1845, 
[14  M.  &  W.  335,]  is  not  a  rule  of  Court,  but  a 
mere  regulation  for  the  guidance  of  the  judges  at 
chambers;  and,  therefore,  where  a  judge's  order 
for  judgment  had  been  obtained  on  a  written  con- 
sent, signed  by  a  defendant  and  attested  by  an 
attorney  acting  also  for  the  plaintiff,  the  Courl 
refused  to  set  aside  the  order  and  judgment  signed 
thereon.  Dixon  v.  Sleddon,  15  M.  &  W.  427. 

In  an  action  in  which  there  were  issues  of  fad 
and  of  law,  after  verdict  for  plaintiff  on  the  former, 
and  a  rule  for  a  new  trial  which  was  discharged, 
plaintiff,  in  the  same  term  in  which  the  rule  was 
discharged,  set  down  the  issues  in  law  for  argu- 
ment, but  died  before  they  were  reached  ;  judg- 
ment upon  them  was  subsequently  given  for  plain- 
tiff. In  one  of  several  actions  consolidated  with 
that  action,  the  Court  ordered  judgment  to  be  en- 
tered up  as  of  the  term  in  which  the  case  was  se 
down  in  the  special  paper  for  argument.  Miles  v 
Williams,  11  Jur.  36  ;  16  Law  J.,  Q.  B.,  56. 

Judgment  nunc  pro  tune  cannot  be  entered  unless 
the  delay  is  the  act  of  the  Court.     Fishmongers 
Company  v.  Robertson,  4  Dowl.  &  L.  656 ;  16  Law 
J.,  C.P.,  119. 

The  cause  was  tried  in  December,  1845;  then 
•were  several  defendants  who  severed  in  pleading 
R.  and  S.  each  pleaded  non  assumpsit ;  the  othe 
defendants  pleaded  special  pleas  only,  on  whicl 
issues  were  joined,  and  from  finding  on  any  o 
which  the  jury  were  by  consent  discharged.  R 
and  S.  succeeded  on  non-assumpsit,  subject  to  a 
bill  of  exceptions  tendered  by  the  plaintiffs.  The 
bill  of  exceptions  was  settled  and  sealed  in  May 
1846;  and  the  postea  delivered  to  the  defendant 
on  the  3d  of  June.  Negotiations  took  place  be 
tween  the  parties  as  to  the  mode  of  entering  u 
judgment ;  the  defendants  submitted  two  forms  o 
judgment  to  the  plaintiffs,  one  of  which  was  alterc 
and  approved  of  by  them,  and  returned  to  defend 
ants  on  the  22d  of  August.  The  defendant  R 
consented  to  the  form  as  altered  and  returned  t 
him,  and  was  about  to  sign  judgment,  when,  o 
the  27th  of  October,  R.  died.  On  application  b 

VOL.    VI. — 38 


S-.'s  executors  to  enter  up  judgment  nunc  pro 
unc: — Held,  that  the  delay  was  not  the  act  of 
he  Court,  and  therefore  the  Court  would  not  assist 
he  executors.  lb. 

Held  also,  that  R.  might  have  signed  judgment 
^withstanding  the  pendency  of  the  bill  of  ei- 
eptions.  lb. 

Held  also,  that  though  the  plaintiffs  were  par- 
ies to  the  negotiations  which  produced  the  delay, 
hey  were  not  thereby  prevented  from  resisting  the 
ipplication  made  by  R.'s  executors,  lb. 

If  judgment  be  entered  upon  a  warrant  of  attor- 
ey  for  a  larger  sum  than  is  authorized,  it  is  merely 

an  irregularity,  and  must  be  taken  advantage  of 
romptly.  The  rule  of  Hil.  Term,  3  Viet.,  applies 

>nly  to  cases  on  which  interest  is  claimed  upon 
he  judgment.  Stopford  v.  Fitzgerald,  11  Jur. 

454 — B.  C. — Coleridge. 

The  Court  will  refuse  to  set  aside  judgment  for 
he  omission  of  the  date  of  judgment  in  writ  of 
execution.     Stephen  v.  Fitzgerald,  11  Jur.  351;  16 
aw  J.,  Q.  B.,  310— B.  C. — Coleridge. 

Judgment  can  only  be  entered  up  nunc  pro  tune 
where  the  delay  has  arisen  from  the  act  of  the 
~  ourt.  Fishmongers'  Company  v.  Robertson,  3  C.  B. 
970. 

A.  obtained  judgment  against  B.,  C.,  and  D. 
upon  demurrer  to  certain  pleas  severally  pleaded 
by  them.  Upon  the  trial  of  the  issues  of  fact,  at 
the  sitting  after  Michaelmas  Term,  1845,  a  verdict 
was  found  for  B.  and  C.  upon  the  pleas  in  non 
assumpsit  by  them  respectively  pleaded,  subject 
to  a  bill  of  exceptions;  and  the  jury  were  dis- 
charged as  to  the  other  issues.  The  bill  of  ex- 
ceptions was  not  settled  and  sealed  until  the  27th 
May,  1846,  and,  consequently,  the  postea  re- 
mained in  the  hands  of  the  associate  until  shortly 
after  that  time.  Negotiations  were  pending  be- 
tween B.  and  A.  as  to  the  form  in  which  the  judg- 
ment should  be  entered  for  himself  (B.)  and  C., 
until  the  22d  of  August;  and  before  the  form  was 
finally  settled  between  B.  and  C.,  B.  died.  The 
Court  refused,  at  the  instance  of  the  executors  of 
B.,  to  allow  judgment  to  be  entered  up  for  him, 
nunc  pro  tune.  lb. 

In  a  cause  in  whichj  issues  of  fact  and  of  law 
were  joined,  the  plaintiff  went  to  trial  on  the 
issues  of  fact,  and  had  a  verdict.  The  defendant 
obtained  a  new  trial,  and  a  second  verdict  was 
given  for  the  plaintiff.  The  defendant  again 
moved  for  a  new  trial,  and  the  rule  was  dis- 
charged in  Trinity  Term,  1844,  three  years  after 
the  first  trial.  The  plaintiff,  in  the  same  term, 
set  down  the  demurrers  for  argument;  but  before 
the  state  of  business  admitted  of  the  case  hemi: 
heard,  he  died.  Judgment  was  afterwards  given 
for  the  plaintiff  on  the  demurrers,  defendant  not 
appearing: — Held,  that  leave  misrht  be  -rant-,! 
to  enter  up  judgment  as  of  Trinity  Term,  1M-I. 
the  decision  of  the  issues  in  law  having  l>een  de- 
layed till  plaintiff's  death  by  the  act  of  the  Court. 
And  such  leave  was  given  in  a  cause  consolidated 
with  the  former  by  rule  of  court,  and  not  ill  tiering 
from  it  in  any  material  respect.  Mil' 
9  Q.  B.  47. 

Judgment,  Setting  Aside.}—  An  application  to 
set  aside  a  judgment,  on  the  ground  thai  the  H tru- 
ing of  it  was  contrary  to  good  I'aitli.  musl  !••  made 
promptly.  Saundrr*  v.  J,.;i,-.<,  !.">  I..iv.  .1..  N.  S., 
Q.  B.,  272— B.  C.— Wii-liiiuan. 

Goods  are  taken  on  the  1st  of  March  under  a  fi. 
fa.,  upon  an  irregular  judgment;  on  the 
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fiat  is  awarded  against  the  execution  debtor,  and 
assignees  are  chosen  on  the  12th  of  April,  the 
judgment  roll  is  carried  in  on  the  19th  of  April. 
A  motion  on  the  25th  to  set  aside  the  proceedings, 
was  held  not  to  be  too  late.  Brooks  v.  Hodson, 
7  Man.  &  G.  529. 

Where  a  judgment  debtor,  taken  in  execution, 
was,  after  a  month's  imprisonment,  released  from 
prison  by  the  judgment  creditor,  who,  three  years 
afterwards,  registered  the  judgment  pursuant  to 
1  &2  Viet.  c.  110,  and  2  &  3  Viet.  c.  11,  the  Court 
made  absolute  a  rule  to  enter  up  satisfaction  of 
the  judgment,  or  to  strike  out  the  registration,  the 
debtor  paying  the  expenses  of  whichever  alterna- 
tive he  adopted.  Lumbert  v.  Parnell,  15  Law  J., 
N.  S.,  Q.  B.,  55;  10  Jur.  31. 

Rule  calling  upon  plaintiff"  to  show  cause  why 
satisfaction  should  not  be  entered  by  the  officer  of 
the  court.  There  had  been  an  application  to  the 
Court  of  Chancery,  and  a  reference  to  the  Master 
of  the  Court  of  Queen's  Bench,  to  ascertain  what 
was  due  upon  the  judgment.  The  Lord  Chancellor 
made  an  order,  that,  upon  payment  of  a  certain 
sum,  the  judgment  should  be  satisfied  ;  and  a  sub- 
sequent order,  declaring  that  that  sum  had  been 
paid,  ordering  plaintiff  to  enter  up  satisfaction 
within  four  days.  The  Court  refused  to  grant  the 
application.  Wilton  v.  Chambers,  10  Jur.  31,  D — 
Q.B. 

Discontinuance.]  —  In  ordinary  cases,  the  Court 
will  not  grant  leave  to  a  plaintiff  to  discontinue, 
where  a  verdict  has  been  found  against  him,  and  is 
not  special.  Assuming  that,  under  peculiar  cir- 
cumstances, the  Court  would  grant  such  leave, 
they  will  not  do  so,  if  there  has  been  a  delay  not 
sufficiently  accounted  for.  As  where  a  verdict 
for  plaintiff  was  set  aside  on  motion  in  Hilary 
Term,  and  the  verdict  entered  for  the  defendant, 
and  the  plaintiff  moved  in  Trinity  Term  to  discon- 
tinue, without  any  explanatory  affidavit.  Young  v. 
Hickens,  6  Q.  B.  606. 

A  rule  to  discontinue  is  not  a  stay  of  proceed- 
ings. Beeton  or  Baker  v.Jupp  or  Gupp,  15  Mee.  & 
W.  149;  3  Dowl.  &  L.  474;  15  Law  J.,  N.  S., 
E-xch.,  120;  10  Jur.  646. 

A  rule  to  discontinue  cannot  be  taken  out  during 
a  rule,  with  a  stay  of  proceedings.  Murray  v. 
Silver,  1  C.  B.  638  ;  3  Dowl.  &  L.  26. 

Consolidation  of  Actions.]  —  Where  a  plaintiff 
brought  separate  actions  against  several  joint  con- 
tractors, who  were  unable  to  plead  their  nonjoin- 
der in  abatement,  and  who  were  not  willing  to  be 
bound  by  the  result  of  the  verdict  in  any  one  of 
such  actions,  the  Court  refused  to  stay  the  pro- 
ceedings in  all  the  actions,  except  in  such  one  as 
plaintiff  should  elect  to  proceed  with.  Giles  v. 
Tooth,  10  Jur.  94S— C.  P. 

Several  actions  were  brought  by  the  same  plain- 
tiff on  the  same  contract  against  the  members  of  a 
railway  company.  A  judge's  order  was  obtained 
for  staying  proceedings  in  all  but  one,  unless 
plaintiff  would  elect  on  which  of  them  he  would 
proceed.  The  Court  rescinded  the  order.  Newton 
v.  Belcher,  S.  P.  Newton  v.  Palmer,  S.  P.  Newton 
v.  Liddiard,  10  Jur.  1030— Q.  B. 

Where  a  plaintiff  has  brought  eleven  separate 
actions  for  the  same  cause  of  action  against  eleven 
members  of  a  provisional  railway  committee,  the 
Court  refused  to  stay  the  proceedings  in  each  of 
the  actions,  except  such  one  as  the  plaintiff  should 
elect.  Giles  v.  Tooth,  4  Dowl.  &  L.  486  ;  16  Law 
J.,  C.P.,  3. 


Quaere,  whether  they  would  have  stayed  the 
proceedings  if  the  defendants  had  consented  to  be 
bound  by  the  verdict  in  one  action.  Ib. 

N.  brought  three  separate  actions  for  the  same 
cause  of  action  against  three  members  of  a  railway 
provisional  committee.  A  judge  at  chambers,  upon 
N.  declining  to  elect  in  which  action  he  would 
proceed,  made  an  order  for  staying  the  proceed- 
ings in  two  of  the  actions.  The  Court  rescinded 
the  order.  Newton  v.  Belcher,  16  Law  J.,  Q.  B.,  37. 

Where  separate  actions  are  brought  against  se- 
veral joint  contractors  for  the  same  debt,  the 
Court,  upon  payment  of  the  debt  and  costs  in  one 
action,  will  stay  proceedings  in  the  other  actions 
without  costs.  Newton  v.  Blunt,  16  Law  J.,  C.  P., 
121. 

The  plaintiffs  having  brought  eleven  actions 
against  as  many  directors  of  a  railway  company  for 
the  recovery  of  the  same  demand,  the  Court  re- 
fused to  stay  proceedings  in  all  the  actions  but  one. 
Giles  v.  Forth,  3  C.  B.  665;  4  Railw.  Cas.  678. 

Two  separate  actions  having  been  brought 
against  two  joint  contractors,  in  respect  of  the 
same  demand,  and  the  debt  and  costs  in  one  action 
having  been  paid,  a  judge  at  Chambers  made  an 
order  staying  the  proceedings  in  the  other  action, 
without  costs : — The  Court  refused  to  rescind  or 
vary  the  order.  Newton  v.  Blunt,  3  C.  B.  675; 
4  Dowl.  &L.  674;  5  Railw.  Cas.  29. 

The  plaintiffs  having  brought  separate  actions 
against  two  directors  of  a  railway  company  for  the 
same  amount,  and  the  defendant  in  the  one  action 
having  paid  into  court  a  sum  of  300/.,  the  Court 
allowed  the  defendant  in  the  other  action  to  plead 
payment  into  court  of  the  300/.,  without  actually 
paying  it  in.  Rendel  v.  Malleson,  5  Railw.  Cas. 
146;  16  M.  &  W.  829. 

Judgment  of  Nil  capiat  per  Breve.]  — The  defend- 
ant having  obtained  judgment  upon  demurrers  to 
two  pleas,  each  going  to  the  whole  cause  of  action, 
and  there  remaining  issues  of  fact  untried,  the 
Court  refused  to  compel  the  defendant  to  enter  a 
general  judgment  of  nil  capiat  per  breve,  in  order 
that  the  plaintiff  might  bring  a  writ  of  error  without 
going  down  to  trial  upon  the  issues  of  fact.  Hinton 
v.  Acraman,  3  C.  B.  737. 

Term's  Notice.] — Semble,  that  where  a  rule  for 
a  new  trial  has  been  obtained  on  payment  of  costs, 
a  term's  notice  should  be  given,  after  the  lapse  of 
more  than  a  year,  of  a  motion  to  discharge  it. 
Lord  v.  Wardle,  15  Law  J.,  N.  S.,  C.P.,  259. 

Where  a  rule  has  been  made  absolute  to  set 
aside  a  verdict  found  for  the  defendant,  and  for  a 
new  trial  on  payment  of  costs  by  the  plaintiff,  and 
the  plaintiff  for  more  than  a  year  fails  to  pay  the 
costs,  or  to  take  any  steps  towards  availing  himself 
of  the  rule,  the  defendant  cannot  move  to  dis- 
charge it  without  previously  giving  a  term^s  notice 
of  his  intention  so  to  do.  Lord\.  Wardle,  3  C.  B. 
295. 

An  objection  that  such  a  notice  has  been  given 
in  the  name  of  an  attorney,  other  than  the  attorney 
upon  the  record,  must  be  most  distinctly  pointed 
out.  Ib. 

The  rule  that  a  term's  notice  is  necessary  where 
no  proceeding  has  been  taken  in  a  cause  for  a  year, 
does  not  apply  to  proceedings  had  after  verdict. 
Newton  v.  Boodle,  4  Dowl.  &L.  664;  11  Jur.  148; 
16  Law  J.,  C.P.,  135. 

After  writ  issued,  and  before  appearance  en- 
tered, the  defendant  gave  a  cognovit  in  the  com- 
mon form.  Upwards  of  seven  years  afterwards, 
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uer  having  afterwards  set  aside  the  judge's  order, 
"hich  had  been  made   in  pursuance"  of 


the  plaintiff  entered  an  appearance  for  the  defend- 
ant in  the  action,  and  signed  judgment  on  the 
cognovit: — Held,  that  he  might  properly  do  so 
without  giving  a  term's  notice,  or  applying  for 
leave  to  the  Court  or  to  a  judge.  Thompson  v. 
Langridge,  1  Exch.  Rep.  351;  5  Dowl.  &  L.  213  ; 
17  L.  J.,  Exch.,  4. 

Where  in  the  Court  of  Common  Pleas  there  have 
been  no  proceedings  within  four  terms,  or  in  the 
Queen's  Bench  within  a  year,  after  issue  joined, 
a  term's  notice  of  the  plaintiff's  intention  to  pro- 
ceed must  be  given  before  he  can  give  notice  of 
trial ;  it  is  not  enough  to  give  a  term's  notice  of 
trial.  Tilley  v.  Collins,  4  C.  B.  758. 

The  rule  as  to  a  term's  notice  of  proceeding, 
where  no  step  has  been  taken  for  more  than  four 
terms,  does  not  apply  to  a  proceeding  after  ver- 
dict. Newton  v.  Boodle,  3  C.  B.  795. 

Withdrawing  Juror.]  —  Where,  upon  the  trial 
of  a  cause,  a  juror  is  withdrawn  by  consent  of 
counsel,  if  plaintiff  afterwards  bring  another  ac- 
tion for  the  same  cause,  the  Court  will  stay  the 
proceedings.  Gibbs  v.  Ralph,  14  Mee.  &  W.  804  ; 
15  Law  J.,  N.  S.,  Exch.,  7. 

Arrest  of  Judgment.]  — A  cause  was  tried  on 
the  18th  of  April,  in  Easter  Term,  which  com- 
menced on  the  15th,  the  distringas  was  return- 
able on  the  23d,  and  a  motion  in  arrest  of  judg- 
ment was  made  on  the  26th: — Held,  that  the 
motion  was  too  late,  within  R.  G.,  H.  T.,  2  Will. 
4,  s.  65,  it  not  having  been  made  within  four  days 
from  the  day  of  trial.  Moon  v.  Robinson,  14  Mee. 
&  W.  427. 

WThere  a  cause  was  referred  by  order  of  Nisi 
Prius,  which  directed  that  neither  party  should 
bring  or  prosecute  any  action  or  suit  in  any  court 
of  law  or  equity  against  the  arbitrator  or  against 
each  other,  and  an  award  was  made: — Held,  that 
the  plaintiff  could  not  move  in  arrest  of  judgment. 
Sritt  v.  Pashley,  1  Exch.  Rep.  64;  16  Law  J., 
Exch.,  240. 

Motion  to  Increase  Damages.]  — Held,  that  a 
motion  to  increase  the  damages,  found  by  the 
jury  upon  a  trial  in  the  vacation,  made  after  the 
first  four  days  of  the  term,  is  too  late.  Masters  v. 
Farris,  1  C.  B.  715. 

Staying  Proceedings.] — Where  a  foreign  attach- 
ment had  been  sued  by  plaintiff  out  of  the  Lord 
Mayor's  Court,  to  seize  money  in  the  hands  ol 
bankers  to  a  railway  company,  only  provisionally 
registered,  but  no  further  steps  had  been  there 
taken  against  the  garnishee,  the  Court  refused  to 
stay  proceedings  in  an  action  subsequently  brought 
in  the  Court  of  Queen's  Bench,  against  three  o 
the  provisional  committee  of  the  railway  com- 
pany, in  which  the  same  debt  was  sought  to  be 
recovered,  as  for  work  and  labour  done  for  the 
company.  Denton  v.  Maitland,  15  Law  J.,  N.  S. 
Q.  B.,  332. 

Where  a  rule  nisi  had  been  obtained  for  judg- 
ment as  in  case  of  a  nonsuit,  with  a  stay  of  pro- 
ceedings, the  Court  set  aside  a  rule  to  discontinue 
subsequently  obtained.    Murray  v.  Silver,  3  Dowl 
&L.  26;  1  C.  B.  638. 

Plaintiff  agreed  with  defendant  to  withdraw  the 
record  in  an  action  on  two  cheques,  which  stoo. 
ready  for  trial  in  the  Exchequer,  upon  the  terms 
that  defendant  should  pay  the  debt,  interest,  ant 
costs,  on  or  before  a  certain  day,  or  in  default  o 
payment,  that  plaintiff  should  be  at  liberty  to  sign 
judgment,  and  that  a  judge's  order  should  _be 
given  to  secure  payment 
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greement,  plaintiff  brought  an  ;,<-tion  <,n  the 
.greement  in  the  Court  of  Common  1'!.  ..s  :— Held, 
hat  these  facts  formed  no  ground  tor  MHUHL:  the 
>roceedings  in  the  action  in  the  i  '.mrt  <.i  t  cannon 
'leas.  Wade  \.  Simeon,  3  Dowl  &  L.  27-  1  < 
10. 

A.  assigned  to  B.  by  way  of  security  for  a  loan 
of  1Q,000/.,  two  sums  of  50001.  each, "dm-  from  C. 
:o  A.  under  several  indentures,  and  afterwards 
>rought  debt  against  C.  upon  those  indentures  : — 
The  Court  refused  to  stay  the  proceedings  in  the 
action  at  the  instance  of  B.,  and  C.  suggested  that 
he  proper  course  was  to  apply  after  judgment  to 
;tay  execution.  Sepings  v.  Nokes,  2  C.  B.  292. 

The  rule  of  practice,  that  an  order  must  be 
drawn  up  and  served  before  the  other  party  is  in 
a  situation  to  take  a  fresh  step,  in  order  to  operate 
as  a  stay  of  proceedings,  applies  to  an  order  to 
amend  on  payment  of  costs  to  be  taxed.  Normanby 
v.  Jones,  3  Dowl.  &  L.  143— B.  C.— Wightinan. 

Semble,  that  an  order  for  staying  proceedings 
upon  payment  of  debt  and  costs  on  a  given  day  is 
not  within  the  1  &  2  Viet.  c.  110,  s.  9.  Brooks  v. 
Hodson,  7  Man.  &  G.  529. 

Where  judgment  and  a  summons  to  stay  pro- 
ceedings are  due  at  the  same  time,  the  latter  must 
be  attended  before  judgment  can  be  signed,  even 
though  it  be  such  as  an  adverse  order  cannot  be 
made  on.  Barton  v.  Warren,  3  Dowl.  &  L.  142; 
10  Jur.  375— B.  C.— Wightinan. 

A  summons  to  stay  proceedings  is  waived  by 
the  delivery  of  a  plea  before  the  summons  is  due. 
Ib. 

Where  a  foreign  attachment  had  been  sued  out 
of  the  Court  of  the  Lord  Mayor  and  Aldermen  of 
the  City  of  London  against  a  railway  company  by 
their  corporate  name,  the  company  being  only  pro- 
visionally registered,  and  money  in  the  hands  of 
their  bankers  was  attached  thereunder,  but  no 
further  proceedings  taken,  this  Court  refused  to 
stay  proceedings  in  an  action  subsequently  brought 
therein  against  three  provisional  committee-men  of 
the  said  company  for  the  same  debt  which  was 
sought  to  be  recovered  under  the  attachment. 
Denton  v.  Maitland,  11  Jur.  42 — B.  C. — Williams. 

The  Court  will  not  stay  proceedings  in  an  action 
of  libel,  on  the  ground  that  the  libel  complained  01 
has  been  previously  made  the  subject  of  an  unsuc- 
cessful application  to  the  Court  of  Queen's  Bench 
for  a  criminal  information.  Wakley  v.  Cook,  11 
Jur.  377;  16  Law  J.,  Exch.,  225. 

Where,  in  an  action  of  debt  for  work  and  labour, 
the    plaintiff  obtained   a  verdict,   but   the   Court 
granted  a  new  trial,  on  the  ground  that  he  ought 
to  have   declared    specially,  and    he  thereupoi 
without  discontinuing  that  action,  brough' 
for  the  same  cause  in  assumpsit,  declaring  : 
cia)!y;  the  Court  stayed   the  proceei 
latter  action    until   the   former  was  disposed   ol. 
Hnigh  v.  Paris,  16  M.  &  W.   144;  4 
325;   16  Law  J.,  Exch.,  37. 

It  is  no  violation  of  a  rule  nisi  rontainini:  a  stay 
of  proceedings,  to  countermand  a  notu-r  .-i 
previously  given.     Multin*  v  Ford,  i 
19;   11  Jur.  370— Color 

In  an  action  against  a  surety  upon  a  bond  con- 
ditioned for  the  due  payment  to  th«  n 
nl  ..fall  sums  received  by  a  collector  ol 
taxes,  a  judge  al  Clumbers  has  no   authontj    t 
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order  the  proceedings  to  be  stayed  as  to  certain 
items  in  the  plaintiff's  particulars  of  demand  upon 
payment  of  their  amount.  Kepp  v.  Wiggett,  4  C. 
B.  678;  5  Dowl.  &  L.  164. 

A  third  summons  taken  out,  where  two  only  are 
required  by  Reg.  Gen.,  Trin.,  1  Will.  4,  is  no  stay 
of  proceedings.  Hawkins  v.  Williamson,  12  Jur. 
659;  17  L.  J.,  Exch.,  230. 

Where  a  rule  nisi  has  been  obtained  to  set  aside 
a  notice  of  trial,  with  a  stay  of  proceeding — Sem- 
ble,  that  it  is  no  violation  of  the  rule  to  counter- 
mand the  notice  of  trial.  Mullins  v.  Ford,  4  Dowl. 
&  L.  765. 

Setting  aside  Proceedings.] — On  an  application 
by  defendant  to  set  aside  the  writ  of  summons  and 
subsequent  proceedings,  on  the  ground  that  they 
were  not  sanctioned  by  plaintiff,  it  appeared,  in 
answer  to  the  rule,  that  the  action  was  brought  to 
recover  arrears  of  maintenance-money,  under  a 
deed  of  separation,  of  which  plaintiff  was  trustee; 
and  that,  after  the  action  was  commenced,  plain- 
tiff, in  whose  name  it  was  necessary  to  bring  the 
proceedings,  and  who  had  been  told  of  the  writ 
having  been  issued,  and  offered  an  indemnity, 
wrote  to  the  attornies  who  issued  the  summons, 
refusing  her  assent  to  the  action.  There  was,  how- 
ever, no  affidavit  from  her,  and  it  was  sworn  that 
she  had  refused  to  carry  out  the  trusts  of  the  deed, 
as  it  was  believed,  in  collusion  with  defendant. 
The  Court  discharged  the  rule,  with  costs.  Anster 
v.  Holland,  1  B.  C.  Rep.  104;  15  Law  J.,  N.  S., 
Q.  B.,  229  ;  10  Jur.  786— Coleridge. 

An  action  was  brought  by  a  wife  against  her 
husband  on  a  settlement  deed,  in  the  name  of  the 
trustee  under  that  deed.  The  Court  refused  on 
the  application  of  defendant  to  set  aside  the  pro- 
ceedings, on  the  ground  that  the  action  was 
brought  without  the  authority  of  the  trustee,  it 
appearing  that  an  application  had  been  made  to 
the  trustee,  to  consent  to  her  name  being  used, 
and  an  indemnity  against  costs  offered  to  her, 
which  she  had  refused  without  assigning  any  rea- 
son. Austir  v,  Holland,  3  Dowl.  &  L.  740— B.  C. 
— Coleridge. 

Special  Case.]  —  A  term  in  a  special  case,  that 
the  Court  should  be  at-  liberty  to  amend  any  part 
of  the  pleadings  as  they  may  think  proper,  gives 
no  additional  power  beyond  that  possessed  by  a 
judge  at  Nisi  Prius,  under  stat.  3  &  4  Will.  4,  c. 
42,  s.  23.  Chapman  v.  Sutton,  3  Dowl.  &  L.  646 ; 
15  Law  J.,N.  S.,  166— C.  P. 

Where  a  cause  was  referred  to  a  barrister  to 
state  a  special  case,  and  the  case  was  stated  after 
the  death  of  the  defendant,  the  Court  refused  to 
set  it  aside.  James  v.  Crane,  3  Dowl.  &  L.  661; 
15  Law  J.,  N.  S.,  Exch.,  232. " 

A  verdict  having  been  taken  for  plaintiff,  subject 
to  a  special  case,  the  terms  of  which  were  to  be 
settled  by  a  barrister,  and  the  barrister  having 
settled  the  case,  defendant  refused  to  procure  the 
signature  of  a  Serjeant  to  it:  the  Court  granted  a 
rule  that,  unless  defendant,  within  a  week,  caused 
the  case  to  be  properly  signed,  the  postea  should 
be  delivered  to  plaintiff.  Doe  d.  Phillips  v.  Rol- 
lins, 15  Law  J.,  N.  S.,  C.  P.,  1S6. 

Where  a  verdict  was  found  for  plaintiff  on  the 
trial  of  an  ejectmenj:,  subject  to  a  special  case, 
and,  before  the  terms  of  the  special  case  was  set- 
tled, plaintiff  died  ;  the  Court  discharged  a  rule 
for  setting  aside  the  verdict  or  staying  the  pro- 
ceedings, upon  the  terms  of  the  representative  of 
the  lessor  of  plaintiff  giving  security  for  costs. 


Doe  d.  Egremont  v.  Stephens,  10  Jur.  570 — B.  C. — 
Coleridge. 

A  verdict  having  been  taken  for  the  plaintiff, 
subject  to  a  case  to  be  settled  by  a  barrister,  and 
the  defendant  having  refused  to  procure  the  signa- 
ture of  a  serjeant  to  the  case  when  so  settled,  the 
Court  made  a  rule  that  the  record  and  postea 
should  be  delivered  by  the  associate  to  the  plain- 
tiff, unless  the  defendant  should,  within  a  week, 
cause  the  case  to  be  signed.  Doe  d.  Phillips  v. 
Rollings,  2  C.  B.  842. 

Where,  upon  the  moving  of  a  rule  for  a  new 
trial,  the  parties  agree  to  state  a  special  case, 
(nothing  being  said  about  the  costs),  but  no  case  is 
ultimately  agreed  upon,  the  costs  of  such  abortive 
case  are  not  costs  in  the  cause.  Foley  v.  Botfield, 
16  M.  &  W.  65;  4  Dowl.  &  L.  328;  16  Law  J., 
Exch.,  3. 

The  25th  section  of  3  &  4  Will.  4,  c.  42,  makes 
it  lawful  for  the  parties  in  any  action  after  issue 
joined,  "  by  consent,"  and  by  order  of  any  of  the 
judges  of  the  superior  courts,  to  state  the  facts  of 
the  case  in  the  form  of  a  special  case,  for  the 
opinion  of  the  Court,  &c.: — Held,  that  the  consent 
must  be  absolute  and  unconditional.  Engstrom  v. 
Brightman,  12  Jur.  337;  17  L.  J.,  C.  P.,  142. 

Where,  therefore,  a  special  case  was  stated 
under  this  act,  and  a  right  was  reserved  to  either 
party  to  turn  the  special  case  into  a  special  ver- 
dict, the  Court  refused  to  hear  it.  Ib. 

When  points  are  reserved  at  Nisi  Prius  for  the 
opinion  of  the  Court,  and  the  verdict  is  to  be  en- 
tered according  to  that  opinion,  the  facts  found 
are  in  the  nature  of  a  special  case.  Dyer  v.  Cow- 
ley,  12  Jur.  776 ;  17  L.  J.,  Q.  B.,  360. 

The  Court  refused  to  give  judgment  in  a  special 
case  stated  for  the  opinion  of  the  Court,  under  the 
3  &  4  Will.  4,  c.  42,  s.  25,  it  appearing  that  the 
action  was  not  bona  fide  brought  to  try  a  question 
really  in  contest  between  the  parties  to  the 
cause.  Doed.Duntze  v.  Duntze,  17  L.  J.,  C.  P.,  220. 

Irregularity.]  — If  an  application  is  made  to  a 
judge  at  chambers  to  set  aside  proceedings  on  the 
ground  of  irregularity,  the  question,  whether  or 
not  the  application  is  made  in  time,  is  entirely  in 
his  discretion,  and  the  Court  will  not  review  his 
decision  in  this  respect.  Lane  v.  Newman,  1  B.  C. 
Rep.  93;  10  Jur.  925 — Wightman. 

The  law  is  the  same,  whether  the  judge  at 
chambers  refused  or  granted  the  application.  Ib, 

Where,  therefore,  a  judge  at  chambers  dismissed 
a  summons  for  setting  aside  the  service  of  the  no- 
tice of  declaration  and  subsequent  proceedings  for 
irregularity,  on  the  ground  that  the  application  was 
made  too  late,  the  Court  refused  to  interfere.  Ib. 

Where  a  party  rules  to  set  aside  proceedings  on 
the  ground  of  irregularity,  he  should  point  out  the 
first  irregularity.  Hardwick  v.  Wardle,  2  B.  C. 
Rep.  17. 

The  defendant  (who  was  in  custody  upon  a  ca. 
sa.  issued  in  the  action)  moved  to  set  aside  the  de- 
claration and  all  subsequent  proceedings,  upon 
the  ground  that  he  had  never  been  served  with 
process: — Held,  that  the  motion  should  have  been 
to  set  aside  the  appearance,  &c.  Ib. 

Where  proceedings  are  taken  against  good  faith, 
the  party  must  come  promptly  to  set  them  aside 
as  in  the  case  of  an  irregularity.  Sounders  v.  Jones, 
3  Dowl.  &  L.  770— B.  C.— Wightman. 

Therefore,  where  a  judgment  was  signed  against 
good  faith,  of  which  the  defendant  had  notice  on 
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the  6th  of  April,  an  application  to  set  it  aside  on 
the  20th  of  the  same  month  was  held  too  late.    Ib 
Assignees  of  a  bankrupt  seeking  to  set  aside  a 
judgment  against  him  for  irregularity,  must  come 
within  the  same  tftne  after  their  appointment  as 
the  bankrupt  must  have  done  after  he  had  had  no 
tice  of  the  irregularity.     Alcock  v.  Sutcliffe,  2  B.  C 
Rep.  313;  11  Jur.  126;  16   Law  J.,   Q.   B.,  129— 
Erie. 

An  order  having  been  made  on  the  6th  July 
1846,  by  a  judge  at  Chambers,  to  set  aside  a  ver 
diet  obtained,  under  a  writ  of  trial,  on  the  ground  o 
the  insufficiency  of  the  notice  of  trial — Held,  tha 
the  order  was  merely  irregular,  and  not  a  nullity 
and,  therefore,  that  an  application  on  the  last  day 
of  Trinity  Term,  1847,  to  rescind  it,  was  too  late 
Or  gill  v.  Bell,  1  Exch.  Rep.  466;  5  Dowl.  &  L 
217;  17  L.  J.,  Exch.,  52. 

A  party  moving  to  set  aside  proceedings  on  the 
ground  of  irregularity  must  ask  to  set  aside  the 
first  proceeding  in  which  the  irregularity  occurs. 
Hardwicke  v.  Wardle,  4  Dowl.  &  L.  739— B.  C. 
Erie. 

Rules.]  —  In  the  Court  of  Common  Pleas  the 
party  moving  to  enlarge  a  rule  should  serve  the 
rule  for  enlarging  it  on  the  same  party.  And  when 
a  rule  is  enlarged  by  consent,  the  party  whose  in- 
terest it  is  to  keep  it  alive  must  serve  the  enlarg- 
ing rule  on  his  adversary.  Batty  v.  Marriott, 
17  L.  J.,  C.  P.,  140. 

A  rule  nisi  was  obtained,  calling  upon  defend- 
ant, an  attorney  of  this  Court,  to  account  and  pay 
over  any  balance  to  plaintiff.  By  another  rule, 
the  matters  were  referred  to  the  Master.  The 
Master's  report  was  prepared,  but,  before  applica- 
tion was  made  thereupon  to  the  Court,  plaintiff 
died.  A  rule  was  then  obtained  by  the  executors 
to  be  allowed  to  become  parties  to  the  "  two 
several  rules  made  in  this  cause,"  upon  an  affi- 
davit intitled  "B.,  deceased,  v.  D."  (mentioning 
their  dates) : — Held,  first,  that  it  was  not  neces- 
sary that  the  rule  should  be  drawn  up  on  reading 
those  rules.  Bland  v.  Dax,  15  Law  J.,  N.  S.,  Q. 
B.,  1;  10  Jur.  8. 

Held,  secondly,  that  the  affidavit  was  improperly 
intitled.  Ib. 

A  party  who  successfully  shows  cause  in  the 
first  instance,  is  entitled  to  costs  in  cases  where  a 
rule  nisi  would,  if  granted,  have  operated  to  his 
prejudice.  Rennie  v.  Beresford,  3  Dowl.  &  L.  464  ; 
15  Law  J.,  N.  S.,  Exch.,  78  ;  10  Jur.  78. 

A  rule  to  discharge  a  rule  absolute  for  a  new 
trial  on  payment  of  costs,  after  taxation  and  de- 
mand of  costs,  is,  in  the  Court  of  Exchequer,  a 
rule  nisi,  which  makes  itself  absolute  if  cause  be 
not  shown  within  a  limited  time.  Phillips  v.  War- 
ren, 14  Mee.  &  W.  730  ;  3  Dowl.  &  L.  301;  15  Law 
J.,  N.  S.,  Exch.,  3. 

Where  counsel  obtained  a  rule  nisi  to  enter  a 
verdict  for  defendant,  or  for  a  new  trial,  and  de- 
fendant's attorney  subsequently  went  to  the  Rule- 
office  and  had  the  rule  altered,  by  striking  out  that 
part  of  it  which  related  to  a  new  trial,  the  Court 
refused  to  make  the  rule  absolute  for  a  new  trial. 
James  v.  Hall,  10  Jur.  569— B.  C.— Williams. 

A  rule  under  Reg.  Gen.,  T.,  3  Viet.,  making  a 
judge's  order  a  rule  of  Court,  with  costs  to  be  paid 
by  the  party  against  whom  the  order  is  made,  is 
absolute  in  the  first  instance.  Black  v.  Lowe, 
10  Jur.  953— Exch. 

A  rule  nisi  to  set  aside  a  fi.  fa.,  and  the  affidavit 


on  which  it  was  obtained,  were  intitled  A.  v.  B 
It  appeared  that  the  writ  of  summons  and  a  c:. 
which  had  issued  long  previously,  were  in  a  cause 
of  A.  (sued  as  C.)  v.  B.:— field,  that,  as  the  cause 
might  have  irregularly  got  a  wrong  Dame,  in  « 
the  party  had  acquiesced,  the  rule  ought  not  to  be 
discharged  on  that  ground.     Franl.-lht  v   H»dKkin- 
son    1  B.  C.  Rep.  61;  3  Dowl.  &  L.554  ;  15  Law  J., 
N.  S..  Q.  B.,  132— Williams. 

A  rule  for  making  a  judge's  order  a  rule  of 
court,  and  for  the  costs  of  the  application,  is  ab- 
solute in  the  first  instance,  provided  there  be  an 
affidavit  of  the  service  and  of  disobedience  of  the 
order.  Black  v.  Low,  4  Dowl.  &  L.285;  16  Law 
J.,  Exch.,  56. 

Where  a  rule  requires  that  the  parties  who  in- 
tend to  show  cause  against  it  are  to  file  their  affi- 
davit before  a  certain  day,  the  Court  will,  even 
after  that  day  has  expired,  grant  further  time,  if  it 
appears  that  the  omission  has  arisen  in  conse- 
quence of  a  mistake  as  to  the  nature  of  a  rule, 
and  from  no  wilful  neglect.  Reg.  v.  Keen,  1  B.  C. 
Rep.  285;  4  Dowl.  &  L.  622;  11  Jur.  308— Erie. 

In  a  cause  of  A.  against  B.,  the  matter  was  by 
rule  of  court  referred  to  the  Master.  A.  died  be- 
fore the  Master's  report  was  read.  The  executors 
obtained  a  rule  to  show  cause  why  they  should 
not  be  made  parties  to  the  first  rule  : — Held,  first, 
that  it  was  not  necessary  that  the  second  rule 
should  be  drawn  up  on  reading  the  first,  provided 
it  adverted  to  the  first,  which  was  in  court.  Bland 
v.  Dax,  8  Q.  B.  126. 

Held,  secondly,  that  the  second  rule,  and  the 
affidavits  in  it,  ought  not  to  be  intitled  "  A.,  de- 
ceased, against  B.,"  and  the  rule  and  affidavits 
being  so  intitled,  the  rule  was  discharged.  Ib. 

The  strict  rule  will  in  no  case  be  broken 
through,  that  a  promise  to  pay  on  personal  ser- 
vice will  not  be  enforced,  unless  made  to  an  au- 
thorized person.  In  re  Richardson,  11  Jur.  309 — 
B.  C.— Erie. 

A  rule  (not  requiring  personal  service)  was 
served  on  a  man  servant  of  the  defendant's  attor- 
ney, at  his  office  : — Held  insufficient,  per  Alder- 
son,  B.  Kealy  v  Cartwright,  11  Jur.  378 — Exch. 

Service.] — A  rule  obtained,  with  the  view  to 
execution,  under  1  &  2  Viet.  c.  110,  s.  18,  for  the 
payment  of  money  due  under  an  award  and  Mas- 
ter's allocatur,  which  have  been  personally  served, 
is,  notwithstanding  such  service,  a  rule  to  show 
cause  only;  and  the  Court  refused  to  make  that 
rule  absolute  without  a  personal  service  of  it, 
there  not  appearing  to  be  any  difficulty  in  effect- 
ing it.  WiniL-ood  v.  Hoult  or  Holt,  3  Dowl.  &  L. 
85;  14  Mee.  &  W.  197;  15  Law  J.,  N.  S.,  Exch., 
10. 

The  attorney  for  plaintiff  having  died  after  issue 
joined,  and  no  fresh  attorney  being  appointed, 
the  Court,  on  granting  a  rule  for  judgment  as  in 
case  of  a  nonsuit,  refused  to  permit  it  to  be  served 
on  the  late  attorney's  successor  in  business,  but 
directed  it  to  be  served  on  plaintiff  himself.  Col- 
lins v.  Arnold,  1  B.  C.  Rep.  217— Patteson. 

An  affidavit,  stating  that  service  of  a  rule  had 
been  made  upon  Mr.  S.,  "ulmaets  as  ihe  attor- 
ney or  agent  of  the  defendant  in  (Ins  CBUSO,"  was 
field  sullieieiit.  1'nttrick  v.  Rickni'Js,  1.'")  Law  J., 
N.  S.,  Q.  B.,  204— B.  C.— Williams. 

It  is  not  sufficient  to  make  a  party  guilty  of 
.aches  that  he  has  delayed  fur  an  uimeressary 
;ime  to  serve  a  rule,  unless  it  lie  *ln>«n  (hat  (ho 
other  party  is  prejudiced  by  the  delay.  Gurney  v. 
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Gurney,  1   B.  C.  Rep.   119;  3   Dow].  &  L.  734; 
15  Law  J.,  N.  S.,  Q.  B.,  265— Wightman. 


Where,  therefore,  notice  of  trial  had  been  given 
for  the  16th,  and  on  the  9th,  a  rule  for  a  special 
jury  was  obtained,  but  not  served  till  the  13th; 
but  owing  to  the  intervention  of  Easter,  no  jury 
could  have  been  struck  before  the  loth,  if  the  rule 
had  been  served  on  the  day  on  which  it  was  ob- 
tained ;  the  Court  refused  to  set  aside  the  rule  for 
the  special  jury.  Ib 

Suing  in  Format  Pauperis.] —  A  plaintiff  was 
allowed,  by  a  rule  absolute  in  the  first  instance, 
to  prosecute  in  forma  pauperis  a  suit  already 
commenced.  Hall  v.  Ive,  7  Man.  &  G.  1001. 

The  Court  will  not  allow,  as  a  matter  of  right, 
that  a  plaintiff  who  sues  in  forma  pauperis  shall 
amend  the  declaration  after  special  demurrer 
thereto  without  payment  of  costs.  Foster  v.  Eng- 
land (Bank),  6  Q.  B.  878. 

As  a  general  rule,  the  Court  will  not  uphold 
any  agreement  of  compromise  between  a  plaintiff 
suing  in  forma  pauperis  and  defendant,  having  for 
its  object  the  deprival  of  plaintiff's  attorney  of  his 
costs;  and,  therefore,  a  plea  of  release  puis  dar- 
rien  continuance  was  set  aside  by  the  Court. 
Wright  v.  Borroughes,  15  Law  J.3  N.  S.,  C.  P., 
277;  10  Jur.  860. 

If  a  pauper  has  been  guilty  of  repeated  defaults 
in  not  proceeding  to  trial,  he  may  be  dispaupered, 
and  ordered  to  pay  the  costs  of  the  day  by  the 
same  rule.  Bedwell  v.  Coulstring,  1  B.  C.  Rep. 
97-iWightman. 

Application  to  the  Court.] — If  a  summons  to  set 
aside  proceedings  for  irregularity  be  dismissed  by 
a  judge  at  chambers,  upon  the  ground  that  the 
application  is  too  late,  the  Court  will  not  interfere. 
Lane  v.  Newman,  1  B.  C.  Rep.  93  ;  10  Jur.  925 — 
Wightman. 

Semble,  that,  where  an  application  has  been 
made  to  a  judge  at  chambers  and  refused,  it  is 
not  necessary,  in  a  subsequent  application  to  the 
Court,  to  bring  before  the  Court  the  proceedings 
at  chambers.  Hallettv.  Cresswell,  1  B.  C.  Rep.  1; 
10  Jur.  266. 

When  parties  who  are  before  a  judge  at  cham- 
bers, upon  a  summons,  are  referred  to  the  Court, 
they  are  bound  to  go  promptly.  Butterworth  v. 
Williams,  1  B.  C.  Rep.  168— Wightman. 

On  the  10th  of  March  a  summons  was  taken  out 
to  amend  an  entry  in  a  judgment-roll,  and  was 
heard  on  the  12th,  when  the  question  was  ad- 
journed to  the  Court;  no  motion,  however,  was 
made  until  the  5th  of  May  (the  21st  day  of  Easter 
Term): — Held,  too  late.  Ib. 

An  attorney,  on  being  retained  to  bring  an  ac- 
tion, gave  the  following  undertaking: — "Should 
the  damages  or  costs  not  be  recoverable  in  this 
action,  under  the  circumstances,  I  shall  charge 
you  costs  out  of  purse  only."  Plaintiff  obtained 
a  verdict  with  600Z.  damages,  for  which  sum  and 
costs  judgment  was  entered  up.  Defendant  took 
the  benefit  of  the  Insolvent  Act,  and  the  dividend 
on  his  estate  awarded  to  plaintiff,  was  272Z.  odd. 
The  Master,  on  taxation,  allowed  the  attorney 
costs  out  of  pocket  only,  but  referred  the  matter 
to  a  judge,  who  directed  the  taxation  of  costs  out 
of  pocket  only.  A  second  summons  was  taken 
out  before  the  same  judge,  to  review  the  taxation, 
and  dismissed: — Held,  first,  that  the  party  was 
not  precluded  from  appealing  to  the  court.  In  re 
Stretton,  3  Dowl.  &  L.  278;  14  Mee.  &  W.  806  ; 
15  Law  J.,  N.  S.,  Exch.,  16. 


Held,  secondly,  that  the  taxation  was  incorrect. 
Ib. 

Last  Day  of  Term.]  —  The  Court  will  take  the 
new  trial  paper  on  the  last  day  of  term,  if  there  is 
not  a  sufficiency  of  motion  business  to  fill  up  the 
day.  Bold  v.  Wainwright,  10  Jur.  396 — Exch.; 
S.  P.  Lambert  v.  Heath,  15  Law  J.,  N.  S.,  Exch.. 
296. 

Renewing  Application  to  Court  upon  new  or 
amended  Materials.] — The  plaintiff  obtained  judg- 
ment against  a  joint-stock  company,  and  being 
unable  to  obtain  satisfaction  of  his  judgment 
against  the  property  of  the  company,  gave  notice 
to  a  shareholder  that  application  would  be  made 
to  the  Court  or  a  judge  for  leave  to  issue  execution 
against  him  on  the  judgment.  A  summons  for  that 
purpose  was  taken  out  and  dismissed  before  a 
judge  at  Chambers;  and  on  application  by  the 
plaintiff  to  the  Court — Held,  that  the  notice  was 
exhausted  by  the  application  to  a  judge  at  Cham- 
bers, and  that  no  second  application  could  be 
made  on  the  same  notice.  Carder  v.  Universal 
Gas  Light  Company,  12  Jur.  630 ;  17  L.  J.,  C.  P.. 
305. 

Generally,  when  an  application  regularly  made 
in  one  of  the  superior  courts  fails  on  account  of 
defective  materials,  the  Court  will  not  allow  a 
fresh  application  for  the  same  thing  on  amended 
ones,  unless  the  defect  is  merely  in  the  title  to  or 
the  jurat  of  an  affidavit.  Dodgson  v.  Scott,  12  Jur. 
521;  17  L.  J.,  Exch.,  321— Parke. 

This  rule  does  not  apply  where  a  party,  who  has 
obtained  a  rule,  abandons  it  on  the  terms  accepted 
by  the  opposite  party ;  and  therefore,  where  a 
party,  who  had  obtained  a  rule  in  Trinity  Term, 
which  was  enlarged  to  Michaelmas  Term,  and 
from  thence  to  Hilary  Term,  gave  notice  in  Mi- 
chaelrnas  Vacation  that  he  abandoned  the  rule  and 
the  enlargements  of  it,  and  offered  to  pay  any  costs 
which  might  have  been  incurred,  to  be  taxed  by 
the  Master,  which  offer  was  accepted,  and  the 
costs  paid: — Held,  that  he  was  not  precluded  by 
the  rule  of  practice  above  stated  from  applying  to 
the  Court  for  a  fresh  rule.  Ib. 

The  plaintiff  having  recovered  a  verdict  for  less 
than  20/.,  the  defendant  applied  to  a  judge  at 
Chambers  for  leave  to  enter  a  suggestion  to  de- 
prive the  plaintiff  of  costs,  on  the  ground  that  the 
matter  was  within  the  jurisdiction  of  a  local  court. 
The  judge  at  Chambers  refused  to  grant  the  de- 
fendant leave,  on  the  ground  that  the  affidavits 
were  insufficient.  Two  fresh  applications  at 
Chambers  were  disposed  of  on  the  ground  that  the 
matter  had  been  previously  decided  : — Held,  that 
the  Court  might  entertain  an  application  on  affi- 
davits of  new  and  material  facts.  Peterson  v. 
Davis,  12  Jur.  562  ;  17  L.  J.,  C.  P.,  290. 

A  judgment  signed  in  an  action  brought  by  A. 
in  the  name  of  B.  having  been  set  aside  by  a 
judge's  order,  a  rule  nisi  was  obtained  to  rescind 
that  order,  on  the  ground  that  the  summons,  upon 
which  it  was  made,  had  been  improperly  altered 
by  the  defendant's  attorney.  This  rule,  which  by 
mistake  purported  to  have  been  moved  on  behalf 
of  B.,  was  discharged  upon  an  affidavit  of  B., 
showing  that  the  rule  had  been  moved  without  any 
authority  from  him,  and  that  the  alteration  in  the 
summons  had  been  made  with  his  sanction  : — 
Held,  that  a  second  application  for  the  same  pur- 
pose might  be  made  on  the  behalf  of  A.,  the  party 
really  interested.  Tilt  v.  Dickson,  4  C.  B.  736. 
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I.  AFFIDAVITS,  MOTIONS,  AND  PETITIONS. 

Affidavits.]  — In  cases  of  lunatics  and  infants  affi- 
davits are  always  looked  at,  no  matter  at  what 
time  filed.  Re  Sombre.,  1  Coop.  332. 

An  affidavit  of  the  service  of  an  order  of  the 
Court  must  state  that  such  order  was  "  duly  passed 
and  entered."  Willetts  v.  Willetts,  5  Hare,  597. 

Motions.]  — The  Court  will,  at  any  time  previous 
to  the  hearing  of  a  motion,  postpone  the  hearing, 
in  order  to  allow  time  for  filing  affidavits;  but  no 
affidavits  filed  after  the  hearing  has  begun  may  be 
read.  Electric  Telegraph  Company  v.  Nott,  11  Jur. 
273— V.  C.  E. 

An  order  dispaupering  the  plaintiff,  obtained  on 
affidavit  of  service  on  his  solicitor  at  his  office, 
discharged,  but  without  costs,  on  the  ground  of  a 
misnomer  of  the  solicitor  in  the  notice  of  motion. 
Moody  v.  Hebberd,  11  Jur.  941— V.  C.  W. 

It  is  not  necessary  that  all  the  affidavits  filed  on 
a  motion  should  be  read,  in  order  to  entitle  the 
successful  party  to  the  costs  of  them.  Freer  v, 
Rimner,  14  Sim.  391. 

On  the  application  of  defendant's  counsel  a  mo- 
tion stood  over.  When  it  came  on  again,  it  ap- 
peared that  the  defendant  had  since  changed  his 
solicitor,  but  without  order,  and  no  counsel  then 
appeared  for  him.  The  motion  was  granted  on 
an  affidavit  of  service.  Davidson  v.  Leslie,  9  Bea. 
104. 

An  order  discharged  for  irregularity  with  costs, 
though  the  notice  of  motion  was  general.  An 
order  may  be  impeached  for  irregularity,  although 
the  notice  of  motion  do  not  specify  that  as  the 
ground  of  it,  the  omission  being  material  only  as 
to  costs,  and  not  always  even  as  to  them.  Brown 
v.  Robertson,  2  Ph.  173. 

The  costs  of  an  abandoned  motion  in  support  o 
which  the  party  has  given  notice  of  his  intention 
to  read  an  affidavit  previously  filed   in  the  cause 
are  only  forty  shillings.    Green  v.Meares,  14  Sim 
526. 

A  defendant  who  has  not  appeared  to  the  bill 
and  whose   time  for  appearance   has   not  expired 
may  safely  disregard  a  notice  of  motion  in  which 
it  is  not  stated   that  the  notice  is  served  by  leave 
of  the  Court.     Moggridge  v.  Thomas,  2  Coop.  1C6 
—V.  C.  E. 


An  order  made  upon  affidavit  of  service  of  the 
otice  of  motion  must  not  depart  from  the  terms 
f  the  notice,  even  though  it  |,e  less  extensive 
han  the  notice,  if  such  less  extensive  order  may 
e  more  prejudicial  to  the  party  against  whom  it 
s  made  than  would  have  been  tne  larger  01 
vhich  was  asked.  Hutton  v.  Hepworth,  tj  Hare, 
15  ;  12  Jur.  835. 

The  notice  was,  that  the  Court  would  be  moved 
o  dismiss  an  original  and  a  supplemental  cause, 
>r  to  direct  the  original  cause  to  be  put  into  the 
)aper  for  hearing ;  the  order  made  upon  ulli.lavit 
if  service  was,  that  the  supplemental  cause 
hould  be  dismissed,  and  the  original  cause  put 
n  the  paper:  the  Court,  upon  motion,  discharged 
he  order.  Ib. 

The  application   of  a  party  by  his  counsel  for 
ime  to  answer  affidavits  filed  in  support  of  a  mo- 
ion,  whereupon    time    was  given    and    affidavits 
iled,  is   not  an  appearance  by  that  party  on  the 
motion    entitling   the    other  party  to   obtain   the 
order  on   a   subsequent   motion  day,  without  an 
affidavit  of  service — no  counsel  then  appearing  for 
he  opposing  party.     Hutton  v.  Hepworth,  6  Hare, 
319;  12  Jur.  835. 

Semble,  where  a  motion  for  the  discharge  of  a 
msoner  is  made  before  the  Vice-Chancellor  in  a 
iolls'  cause,  or  in  a  cause  attached  to  another 
>ranch  of  the  Court,  the  Vice-Chancellor  cannot 
unless  specially  authorized)  make  an  order  on 
>uch  application,  although  the  prisoner  be  brought 
jefore  him  by  habeas  corpus.  Newton  v.  Askew, 
Q  Hare,  321. 

The  plaintiff  served  a  defendant  with  a  notice 
of  motion,  under  the  76th  Order  of  May,  1845, 
jut,  before  the  motion  was  made,  the  defendant 
jut  in  his  answer: — Held,  that  the  plaintiff  had  a 
•ight  to  bring  on  the  motion  for  the  purpose  of  ob- 
taining the  costs  of  it.  Spooner  v.  Payne,  12  Jur. 
642;  17  L.  J.,  Chanc.,  130— V.  C.  B. 

Petition.] — On  the  petition  of  the  infant  tenant 
in  tail  in  possession  of  an  estate  producing  a  clear 
income  of  1600/.  a  year,  ordered,  that  an  annual 
sum  of  20/.  be  added  to  his  allowance,  his  guar- 
dians undertaking  to  pay  the  same  to  the  incum- 
bent clergyman  of  the  parish,  to  be  applied  by  him 
for  the  charitable  and  educational  purposes  of  the 
parish,  until  further  order,  he  accounting  for  the 
application  .  thereof  from  time  to  time  to  the  guar- 
dians and  the  Court.  Langton  v.  Brackenbury, 
10  Jur.  302— V.  C.  K.  B. 

A  motion  which  has  been  opened  cannot  be 
afterwards  treated  by  the  party  moving  as  an 
abandoned  motion  ;  but  the  parties  opposing  are 
entitled  to  costs  as  on  a  motion  refused.  Dugdalc 
v.  Johnson,  5  Hare,  92. 

The  affairs  of  a  partnership  being  embarrassed 
and  daily  growing  worse,   the  Court,  on 
appointed  a  person  to  sell  the  business.  :im!  ^ 
up  the  affairs  of  the  partnership.     Bailey  v.  Ford, 
13  Sim.  495. 

Before  a  judge  will  be  called  on  to  furnish  his 
notes  of  the  trial  of  an  issue,  the  counsel  for  the 
party   moving  for   the   new   trial    must    ntU 
Court  that  they  are  necemry  f-r  the  pnrpo 
the  motion.     HungerforJ  v.JiiKoe,  1  Jones  \  Lit 
691. 

Where  a  defendant  becomes   banUu;>!    !» 
answer,  and  the  fact  of  the  liaiikrnptry  is  ,>nt  n;mii 
the  record  by  supplemental   bill,  it  is-   not   |> 
after  that  to  sue   out  process  of  conl 
the  bankrupt  for  want  of  an  answer.     Therefor*, 
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•where  a  joint  fiat  was  issued  against  the  plaintiff 
and  one  of  the  defendants,  before  the  latter  had 
answered,  and  the  assignees  under  the  fiat,  after 
stating  the  bankruptcy  by  supplemental  bill,  pro- 
ceeded to  sue  out  an  attachment  in  the  name  of 
the  plaintiff  in  the  original  suit  against  the  bank- 
rupt defendant  for  not  answering,  the  Court  held 
the  attachment  to  be  irregular,  and  directed  the 
proceedings  in  the  original  suit  to  be  stayed. 
Robertson  v.  Southgate,  10  Jur.  1051—  V.  C.  W. 

A  suit  for  specific  performance  of  a  contract 
\vas,  at  the  hearing,  ordered  to  stand  over.  The 
contract  being  afterwards  performed,  it  was  held 
to  be  regular  for  the  plaintiff  to  bring  before  the 
Court  upon  petition,  the  facts  which  had  taken 
place  subsequently  to  the  answer.  Price  v.  Cor- 
poration of  Penzance,  4  Hare,  506. 

The  decree  had  reserved  further  directions  and 
costs  ;  but  further  directions  having  become  unne- 
cessary, the  costs  were  disposed  of  upon  a  peti- 
tion. Winthrop  v.  Winthrop,  1  Cooper,  201. 

A  petition  was  presented  under  Sir  S.  Romilly's 
act,  imputing  misconduct,  and  seeking  to  displace 
the  trustees,  and  alter  the  management  of  a  charity 
in  conformity  with  a  decree  which  turned  out  to 
have  been  reversed.  At  the  hearing,  a  scheme, 
and  the  appointment  of  additional  trustees,  were 
alone  asked.  The  title  alleged  being  plainly  erro- 
neous, the  Court,  though  of  opinion  that  the  two 
objects  asked  were  proper,  refused  to  direct  them 
on  this  petition,  but  dismissed  it  with  costs.  In 
re  Peyton's  Hospital,  8  Beav.  70. 

After  a  decree  has  been  been  made  in  a  suit  by 
information  and  bill,  for  the  general  administration 
of  a  charity,  one  of  the  objects  of  which  was  a 
free  grammar  school,  the  master  of  the  school, 
who  was  not  a  party  to  the  suit,  presented  a  peti- 
tion in  it,  with  the  sanction  of  the  Attorney- 
General,  stating  that,  in  1832,  which  was  five  years 
before  the  decree  was  made,  the  defendants,  the 
trustees  of  the  charity,  unlawfully  removed  him 
from  his  office,  and  praying  to  be  paid  the  arrears 
of  his  salary  . — Held,  that  the  petition  could  not 
be  entertained,  because  it  was  presented  by  a  per- 
son who  was  not  a  party  to  the  suit,  and  involved 
an  important  question  betweeen  the  petitioner  and 
the  trustees,  which  was  not  raised  at  the  hearing 
of  the  suit.  Attorney-General  v.  Bristol  (Corpora- 
tion], 14  Sim.  648. 

The  Court  will  not  make  an  order  on  a  petition 
presented  under  an  act  of  Parliament,  unless  it  be 
intitled  in  the  matter  of  the  proper  act.  In  re 
French,  2  Jones  &  Lat.  243. 

If  a  petition  for  an  ex  parte  order  suppresses 
any  fact  which,  whether  really  material  or  not 
would,  if  communicated  to  the  officer  whose  duty 
it  is  to  draw  up  the  order,  prevent  him  from  doing 
so  without  mentioning  the  matter  to  the  Court,  the 
order  will  be  discharged  for  irregularity.  Coopei 
v.  Lewis,  2  Ph.  178  ;  16  Law  J.,  Chanc.,  265. 

Facts  which  have  occurred  after  a  petition  has 
been  answered,  cannot  be  introduced  into  it  by 
amendment.  Doubtfire  v.  Elworthy,  15  Sim.  77. 

After  a  reference  to  the  Master,  and  a  repor 
thereupon,  on  a  petition  to  confirm  the  report 
under  the  provisions  of  the  stat.  11  Geo.  4  & 
Will.  4,  c.  60,  and  to  transfer  funds  to  new  trus 
tees  : — Held,  that  all  parties  interested  in  the  fund 
whether  in  reversion  or  otherwise,  should  be  servec 
with  notice  of  the  petition.  Ex  parte  Yates 
11  Jur.  33  ;  16  Law  J.,  Chanc.,  72— V.  C.  B. 

Where  there  is  a  petition,  and  cross  petition,  an 
several  respondents  in  the  one  unite  as  co-peti 


loners  in  the  other,  the  Court  will  not  allow  such 
respondents  to  be  heard  by  separate  counsel,  ex- 
cept so  far  as  their  cases  turn  upon  questions  dis- 

inct  from  each  other.     Stephen,  In  re,  2  Ph.  562. 

The  petition  of  a  person,  not  a  party  to  the  cause, 
must  state  his  residence,  otherwise  it  cannot  be 
beard.  Glazbrook  v.  Gillatt,  9  Beav.  492. 

A  petition  set  out  an  original  petition  and  a  re- 
)ort  containing  the  same  matters: — Held,  to  be 
innecessarily  long  by  five  brief  sheets.  Bedminster 
'harities,  Re,  12  Jur.  665— V.  C.  E. 
Where  the  petitioner  did  not  object,  the  costs 
of  those  five  brief  sheets  were  to  be  set  off  against 
the  costs  of  five  brief  sheets,  and  the  respondent 
to  pay  costs  proportionate  to  the  difference.     Ib. 

Where  the  parties  objected,  the  Court  decided 
;he  petition  to  be  five  brief  sheets  too  long,  and 
referred  it  to  the  Master  to  tax  on  that  footing.  Ib. 

Where  the  same  solicitor  acted  on  behalf  of  two 
parties  in  a  cause — Held,  that  the  appellant,  ser- 
ving him  with  but  one  copy  of  a  petition  of  re- 
hearing, was  bound  to  point  out  on  which  of  such 
parties  the  service  was  intended  to  be  made.  At- 
torney-General v.  Boston  (Corporation  of),  12  Jur. 
686— C. 

A  sum  of  money  was  paid  into  court  by  a  railway 
company,  and  the  dividends  were  ordered  to  be 
paid  to  Alexander  H.  and  Frances  Elizabeth  H. 
The  latter  married;  and  a  petition,  rendered  ne- 
cessary by  that  event,  was  presented  by  Alexander 
H.  and  Frances  Elizabeth  and  her  husband  for  pay- 
ment of  the  dividends,  and  was  served  on  the  com- 
pany : — Held,  that  the  service  on  the  company  was 
unnecessary,  and  that  the  costs  must  be  paid  by 
the  petitioners.  Hordern,  Ex  parte,  12  Jur.  846 — 
V.  C.  B. 

A  creditor  had  obtained  a  separate  report  as  to 
her  debt,  and  presented  a  petition  to  have  it  con- 
firmed and  the  debt  paid.  The  plaintiffs  presented 
another  petition,  stating  that  report,  and  another 
report  as  to  debts  generally,  and  praying  to  have 
the  latter  report  confirmed  and  the  creditor's  debt 
paid.  His  Honor  made  an  order  in  both  petitions, 
according  to  the  prayer  of  the  second,  and  ordered 
the  creditor  to  pay  the  costs  of  his  petition.  Tur- 
ner v.  Connor,  12  Jur.  1082— V.  C.  E. 

II.  BILL,  SUBPCENA,  AND  SERVICE  OF  PROCEED- 
INGS GENERALLY. 

Bill.] — A  bill  containing  reflections  on  a  party, 
ordered,  by  consent,  to  be  taken  off  the  file.  Clif- 
ton v.  Bentall,  9  Bea.  105. 

Where  the  person  whose  name  was  affixed  to  a 
bill  as  the  plaintiff's  solicitor  was  not  a  solicitor  of 
the  court,  an  order  directing  the  name  of  a  solici- 
tor should  be  substituted,  and  that  the  registrar 
should  satisfy  himself  that  the  proposed  person 
was  a  solicitor,  and  also  directing  that  all  further 
proceedings  against  the  defendant  should  be  stay- 
ed, the  plaintiff  not  being  present  at  the  making  of 
the  application  for  the  latter  part  of  the  order,  or 
having  had  notice  of  it,  was  discharged  for  irregu- 
larity. Richardson  v.  Moore,  16  Law  J.,  Chanc., 
144;  1  Coop.  445. 

Subpczna — Service  of,  &c.] — A  defendant  served 
with  an  irregular  copy  of  a  subprena  to  appear  and 
answer,  has  a  right  to  have  such  a  service  dis- 
charged with  costs,  if  he  applies  speedily  ;  and  he 
may  be  heard  upon  entering  a  conditional  appear- 
ance with  the  registrar.  Johnson  v.  Barnes,  1  De 
G.  &  S.  129  j  11  Jur.  261;  16  Law  J.,  Chanc.,  173. 
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Substituted  service  refused  in  a  case  where  it 
was  not  shown  that  the  party  on  whom  such  sub- 
stituted service  was  proposed  to  be  made,  had  any 
authority  to  act  as  the  agent  of  the  defendant,  who 
was  out  of  the  jurisdiction.  Cope  \.  Russell,  11 
Jur.  463  ;  16  Law  J.,  Chanc.,  369.— C. 

Serving  subpoena  on  defendant  out  of  the  juris- 
diction— See  General  Orders,  infra,  (May  8,  1845), 
XXXIII. 

Solicitors  had  acted  for  a  defendant  in  several 
transactions  concerning  and  in  a  suit  relating  to 
the  subject-matter  of  this  suit:  the  Court  refused 
to  give  leave  to  make  substituted  service  of  the 
subpoena  on  them.  Hurst  v.  Hurst,  12  Jur.  152 — 
V.  C.  B. 

A  bill  having  been  filed  by  a  shareholder  in  an 
Irish  railway,  on  behalf  of  himself  and  all  other 
shareholders,  except  the  defendants,  to  restrain 
the  improper  payment  by  the  defendants  of  the 
monies  of  the  railway  company — Held,  that,  not- 
withstanding one  only  of  the  defendants  was  per- 
manently resident  in  England,  and  all  the  others 
in  Ireland,  and  the  books  and  papers  of  the  com- 
pany were  in  Ireland,  an  order  of  the  Court,  di- 
recting service  of  a  subpoena  to  appear  and  answer 
the  plaintiff's  bill  on  the  railway  company  in  Ire- 
land, was  valid  and  proper.  Lewis  v.  Baldwin, 
17  L.  J.,  Chanc.,  377— R. 

Service  of  Proceedings  generally.] — Practice  as 
to  serving  copy  of  bill — See  General  Orders,  infra., 
(August  26,  1841),  XXIII.;  (May  8, 1845),  XXVIII. 
And  as  to  affidavit  of  service  rendered  insufficient 
by  variance  from  the  title  of  the  bill — See  May  v. 
Prinsep,  11  Jur.  1032— V.  C.  B. 

A  party  had  some  time  since  left  home,  and  had 
not  been  heard  of,  and  it  was  not  known  whether 
he  was  living  or  dead.  His  solicitor  ceased  to  act 
for  him,  but  no  order  had  been  made  for  changing 
solicitors  : — Held,  that  notices  served  on  such  soli- 
citor were  regular.  Wright  v.  King,  9  Bea.  161; 
15  Law  J.,  Chanc.,  178. 

The  order  for  the  Serjeant-at-Arms  maybe  served 
upon  the  London  agent  of  a  solicitor.  Thorney- 
croft  v.  Crockett,  15  Law  J.,  N.  S.,  V.  C.,  344. 

Service  of  subpoena  in  a  suit  for  an  account  of 
mercantile  dealings  ordered,  under  the  33d  Order 
of  May,  1845,  upon  a  defendant  in  Ireland,  though 
it  appeared  that  the  defendant  had  neither  property 
nor  domicil  in  this  country.  Whitmore  v.  Ryan, 
10  Jur.  368. 

Under  the  28th  of  the  New  Orders,  extending 
the  time  for  service  of  a  copy  of  the  bill,  it  is  not 
necessary  to  serve  on  the  defendant  a  copy  of  the 
order  extending  the  time.  Teuton  v.  Clayton,  15 
Law  J.,  N.  S.,  V.C.,  141. 

Bill  by  one  child,  entitled  with  the  other  chil- 
dren to  the  residue  of  real  and  personal  estate, 
against  the  widow  and  eldest  son  of  the  testator, 
who  were  the  trustees  and  executor  for  the  execu- 
tion of  the  trusts  of  the  will  and  administration  ol 
the  estate,  and  praying  a  receiver.  The  widow 
claimed  a  life  estate  adversely  to  the  children:  — 
Held,  that  the  residuary  legatees,  who  were  de- 
fendants, (other  than  the  executor),  were  properly 
served  with  a  copy  of  the  bill  under  the  32d  Order 
of  August,  1841.  Davis  v.  Davis,  4  Hare,  389. 

Where  all  the  parties  to  a  suit,  both  plaintiffs 
and  defendants,  appeared  by  the  same  solicitor,  it 
•was  held  sufficient  to  serve  him  with  one  copy 
only  of  an  order  nisi  confirming  the  Master's 
report,  allowing  certain  parties  to  be  the  pur- 


chasers of  property  sold  in  the  suit.  Gen-is  v. 
Germ,  15  Law  J.,  N.  S.,  V.  C.,  32. 
^  The  33d  Order  of  May,  IM.j,  which  enables  the 
Court  to  order  the  service  of  the  subpa-nu  to  up|»-ar 
and  answer  upon  a  defendant  out  of  the  jurisdic- 
tion, does  not  apply  exclusively  to  suits  concern- 
ing lands,  stock,  or  shares,  within  the  stats.  2 
Will.  4,  c.  33,  and  4  &  5  Will.  4,  c.  82,  but  gives 
the  Court  a  discretion,  according  to  the  circum- 
stances of  the  case,  to  permit  such  service  in  any 
suit  whatever.  Whitmore  v.  Ryan,  4  Hare,  612; 
15  Law  J.,  N.  S.,  V.  C.,  232. 

Course  of  proceeding  where  service  of  the  sub- 
poena has  been  effected  on  infant  defendants  re- 
siding out  of  the  jurisdiction.  Andersons.  Slather, 
10  Jur.  383— L.  C. 

Course  of  proceeding  where  a  defendant,  served 
with  a  copy  of  the  bill  under  the  23d  Order  of 
August,  1841,  dies  before  appearance.  Edington 
v.  Banham,  2  Coll.  C.  C.  619. 

Service  abroad  of  a  subpoena  to  appear  and 
answer,  directed  under  the  33d  Order  of  May, 
1845,  upon  a  defendant  of  unsound  mind  not  so 
found  by  inquisition.  Biddulph  v.  Camoys  (Lord), 
1  Beav.  580 ;  15  Law  J.,  N.  S.,  M.  R.,  141. 

Qusre,  whether  a  party  of  unsound  mind  can  be 
proceeded  against  by  service  of  copy  bill.  Pem- 
berton  v.  Langmore,  8  Beav.  166. 

To  obtain  an  order  to  enter  a  memorandum  of 
service  of  copy  bill,  it  is  not  necessary  to  show  by 
affidavit  that  no  account,  &c.  is  thereby  prayed; 
the  certificate  of  counsel  of  the  fact  is  sufficient. 
Jones  v.  Skipwith,  8  Beav.  127. 

Bill  filed  in  July,  application  on  the  4th  of  De- 
cember, for  leave  to  serve  copy  bill.  Motion  re- 
fused on  account  of  the  unexplained  delay.  Horry 
v.  Calder,  1  Beav.  585. 

An  order  for  setting  down  exceptions  to  a  re- 
port of  insufficiency  in  an  answer,  if  served  after, 
though  on  the  same  day  as  an  order  to  amend, 
and  for  defendant  to  answer  the  amendments  and 
exceptions  together,  is  irregular.  Zulueta  v.  Ar- 
donni,  13  Sim.  63. 

Held,  on  a  motion  for  leave  to  enter  a  memo- 
randum of  service  of  copy  bill,  that  it  is  not  neces- 
sary for  plaintiff  to  swear  that  he  examined  the 
copy  either  with  the  office  copy  or  the  record. 
An  affidavit  that  he  believes  it  to  be  a  true  copy, 
is  sufficient.  Legh  v.  Legh,  13  Sim.  590. 

Service  of  subpoena  to  appear  and  answer  upon 
the  deputy-governor  of  the  House  of  Correction 
in  Cold  Bath  Fields: — Held,  under  the  circum- 
stances of  the  case,  to  be  good  service  on  a  de- 
fendant, a  prisoner  there,  so  as  to  found  an  appli- 
cation for  leave  to  enter  an  appearance  for  the 
defendant,  under  the  Sth  of  the  Orders  of  1841. 
Newenham  v.  Pemberton,  2  Coll.  C.  C.  54. 

Subpoenas  in  cases  between  masters  and  ap- 
prentices, said  by  Lord  Jeffreys  to  ha\c  I'.TII 
issued  returnable  in  the  Lord  Mayor's  Court. 
Blenkinsopp  v.  Blenkinsopp,  1  Cooper,  25,  n. 

Order  made  for  service  of  process  of  the  Court 
on  the  defendant's  solicitor,  the  defendant  having 
absconded,  and  not  havm-  I>.TM  heard  of  during 
two  years  and  upwards  last  past.  Wrtgld  v.  king, 
15  Law  J.,  N.  S.,  M.  II.,  178. 

Form  of  order  pivinu;  l'-a\o  to  serve  snbp.i  na 
out  of  the  jurisdiction.  Blmkinttfp  \-  BfcnttH- 
sopp,  1  Cooper,  21,  n. 

Service  of  subpoena  out  of  the  jurisdiction,  in 
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suits  not  comprehended  by  the  acts  of  Will.  4. 
The  Court  had  no  authority  to  direct  such  service 
in  any  suits  prior  to  those  acts.  Id.  24,  n. 

Subpoena  to  appear  to  bill  of  revivor  served  on 
the  3d  of  July,  and  an  application  made  on  the 
4th  of  December  to  enter  appearance  for  defend- 
ant: — Held,  that  the  plaintiff  must  either  serve  a 
new  subpoena,  or  give  notice  of  motion.  Totty  v 
Inglcby,  1  Beav.  591. 

Liberty  given,  after  great  delay,  to  serve  copy 
bill,  the  omission  to  apply  earlier  having  been  ac- 
cidental, and  not  for  delay.  Bell  v.  Hastings, 
7  Beav.  592. 

Upon  an  application  to  serve  a  subpoena  abroad, 
under  the  33d  Order  of  May,  1845,  an  affidavit 
merely  showing  the  place  of  residence  abroad  of 
the  defendant,  seven  weeks  previous,  is  insuffi- 
cient. Ficske  v.  Buller,  7  Beav.  581. 

Liberty  given,  under  the  33d  Order  of  May, 
1845,  to  serve  a  subpoena  in  Ireland;  the  periods 
limited,  under  the  second  article,  were,  ten  days 
to  appear,  six  weeks  to  plead,  answer,  or  demur, 
not  demurring  alone;  no  order  was  made  as  to 
the  time  for  demurring  alone.  Brown  v.  Stanton, 
7  Beav.  582;  15  Law  J.,  N.  S.,  M.  R.}  65. 

Motion,  under  the  33d  Order  of  May,  1845,  to 
serve  subpoena  and  copy  of  bill  upon  a  defendant, 
and  his  wife,  and  six  infant  children,  out  of  the 
jurisdiction  : — Order  made  :  service  on  the  de- 
fendant would  be  good  service  on  his  wife,  but 
not  upon  the  infant  children,  who  must  all  be 
served  separately.  Jones  v.  Geddes,  15  Law  J.,  N. 
S.,  V.  C.,  65. 

Substituted  Service.]  —  The  Court  will  not  order 
service  of  a  copy  of  a  bill  on  the  wife  who  has 
been  deserted  by  the  husband,  to  be  good  service 
on  the  husband;  but  the  plaintiff  must  proceed, 
according  to  the  old  practice,  against  the  husband. 
Thomas  v.  Selby,  15  Law  J.,  N.  S.,  M.  R.,  280. 

The  Court  will  not  order  substituted  service  of 
a  subpoena  on  the  wife  of  a  party  to  appear  and 
answer  the  bill,  where  he  has  deserted  his  wife, 
and  has  not  since  been  heard  of,  although  the 
husband  and  wife  were  made  parties  to  the  suit 
in  respect  of  a  small  annuity  claimed  by  the  wife 
for  her  separate  use  under  a  testator's  will,  and 
she  had  answered  the  bill  separately  and  apart 
from  her  husband,  under  an  order  of  the  Court.  Ib. 

The  plaintiff  filed  his  bill  in  1842  ;  the  defendant 
appeared  and  answered  in  the  same  year;  the 
plaintiff  amended  his  bill  in  1844,  and  served  a 
subpoena  on  the  defendant's  solicitor  to  answer. 
The  defendant  at  this  time  resided  abroad  ;  the 
plaintiff  applied  for  leave  to  enter  an  appearance 
for  the  defendant : — Held,  that  this  case  was  not 
within  the  29th  Order  of  May,  1845.  Hertford 
(Marquis)  v.  Suisse,  15  Law  J.,  N.  S.,  V.  C.,  30. 

An  appearance  may  be  entered  for  inffint  de- 
fendants after  service,  under  the  2  Will.  4,  c.  33, 
and  the  4  &  5  Will.  4,  c.  82.  Anderson  v.  Slather, 
15  Law  J.,  N.  S.,  260— V.  C.  K.  B. 

Application  by  the  plaintiff  for  leave  to  enter  an 
appearance  for  the  defendant,  under  the  29th  Or- 
der, the  subpoena  to  appear  and  answer  having 
been  served  in  May,  1845: — Held,  that  the  plain- 
tiff must  serve  new  subpoena  or  give  notice  of"  mo- 
tion. Walker  v.  Hurst,  15  Law  J.,  N.  S.,  72 — V.  C. 

Where  a  residuary  legatee  and  next  of  kin  had 
been  served  with  a  copy  of  the  bill  in  a  legatee's 
suit,  and  had  neglected  to  enter  an  appearance 
within  the  proper  time,  leave  to  enter  a  common 


appearance   was  refused.      Rigby  v.  Strangways, 
10  Jur.  998— V.  C.  E. 


III.    DEMURRER,  DISCLAIMER,  PLEA. 

Demurrer.]  —  See  General  Orders,  infra,  (May 
8,  1845),  XLV. 

In  a  case  of  difficulty,  the  Court  has  discretion 
to  reserve  the  question  upon  demurrer  until  the 
hearing.  Kiru'an  v.  Daniel,  5  Hare,  493;  11  Jur. 
235  ;  1~6  Law  J.,  Chanc.,  191. 

A  defendant  who  had  not  demurred  to  the  bill 
within  twelve  days  from  his  appearance,  after- 
wards put  in  an  answer  and  a  demurrer  to  the 
whole  bill,  and  set  down  the  demurrer  for  argu- 
ment. The  demurrer  was  overruled  for  irregu- 
larity. Skey  v.  Garlicke,  16  Law  J.,  Chanc.,  480. 

Upon  overruling  a  demurrer,  liberty  was  re- 
served to  the  defendant  to  raise  the  same  objection 
at  the  hearing.  Jones  v.  Skipworth,  9  Bea.  237. 

Upon  the  allowance  of  a  demurrer,  the  question 
of  costs  and  liberty  to  amend  are  in  the  discretion 
of  the  Court;  and,  for  the  purpose  of  determining 
them,  the  Court,  to  some  extent,  has  regard  to  the 
statements  in  the  bill,  though  admitted  only  for  the 
purposes  of  the  demurrer.  Schneider  v.  Lizardi, 
9  Beav.  461. 

The  allowance  of  a  general  demurrer  puts  an 
end  to  an  injunction  in  the  cause,  though  liberty 
be  given  to  amend.  Schneider  v.  Lizardi,  9  Beav. 
468. 

Upon  general  demurrer,  the  Court,  considering 
there  was  a  fair  point  for  decision  at  the  hearing 
of  the  cause,  overruled  the  demurrer,  leaving  the 
point  open  at  the  hearing.  Norman  v.  Stiby, 
9  Beav.  560. 

In  1805,  A.  B.  purchased  an  estate  with  the 
money  of  C.  D.,  and  executed  a  mortgage  to  se- 
cure the  amount.  A.  B.  was  evicted,  and  he  died 
in  1812.  C.  D.  died  in  1816.  The  same  indi- 
viduals represented  both  A.  B.  and  C.  D.;  and,  in 
1845,  they  established,  under  the  covenant  for 
title,  a  claim  against  the  vendor's  estate  for  the 
amount  of  the  purchase-money.  The  residuary 
legatees  of  C.  D.  filed  a  bill  in  1846,  against  the 
representatives,  to  recover  the  amount.  The 
Court  thought,  that  there  was  so  much  proba- 
bility, at  least,  of  their  ultimately  establishing 
their  equity,  that  it  overruled  a  demurrer  to  the 
bill,  leaving  the  question  open  at  the  hearing.  Ib. 

Disclaimer.] — A  supplemental  bill  being  filed 
against  the  assignees  of  a  defendant  to  the  origi- 
ginal  suit,  who  had  become  bankrupt,  they  put  in 
their  answer  stating  that  they  had  re-assigned  their 
interest  to  the  bankrupt,  and  disclaiming  all  inte- 
rest. The  plaintiff  then  made  the  bankrupt  (who 
had  got  his  certificate)  a  defendant,  and  he  put  in 
his  answer  admitting  the  re-assignment,  and  claim- 
ing the  interest  which  had  vested  in  the  assignees. 
The  plaintiff  filed  replications  to  both  answers, 
but  no  evidence  was  gone  into : — Held,  on  the 
hearing  of  the  supplemental  suit,  that  the  as- 
signees were  entitled  to  have  the  bill  dismissed 
as  against  them,  with  costs,  notwithstanding  there 
was  no  evidence  of  the  re-assignment  to  the  bank- 
rupt. Glover  v.  Rogers,  11  Jur.  1000 — R. 

See  also  Ohrly  v.  Jenkins,  11  Jur.  1001 — V.  C.  B. 

Plea.} — See  General  Orders,  infra,  (May  8, 
1845),  XLIX. 

An  order  for  setting  down  a  plea  for  hearing 
was  obtained  by  the  plaintiff  in  proper  time,  but 
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he  omitted  to  set  it  down  until  after  three  weeks 
had  expired  from  the  time  of  its  having  been  filed 
On  a  motion  by  the  defendant,  the  plea  va; 
ordered  to  be  taken  out  of  the  paper,  with  costs 
to  be  paid  by  the  plaintiff.  Keck  v.  Gains,  11  Jur 
763— V.  C.  B. 

Plea  held  bad  in  form,  alleging  matter  as  fact 
which,  whether  true  or  not,  could  in  no  way  affeci 
the  plaintiff's  equity.  Andrews  v.  Lockwood,  1 1  Jur 
956— C. 

A  plea  to  the  whole  bill  had  been  allowed,  the 
plaintiff  having  omitted  to  appear  at  the  hearing 
in  consequence  of  incorrect  information  as  to  the 
practice,  received,  as  he  alleged,  from  one  of  the 
officers  of  the  Court.  This  does  not  constitute 
that  kind  of  surprise  that  the  Court  will,  upon 
motion,  discharge  the  order  allowing  the  plea. 
Taylor  v.  Thomas,  1  Coop.  277. 

Where  a  defendant,  having  obtained  an  order 
for  time  to  answer,  upon  grounds  which  would 
only  have  justified  an  extention  of  time  to  put  in 
an  answer,  afterwards  availed  himself  of  it  to  put 
in  a  plea  of  outlawry  ;  an  order  made  by  the  Court 
below,  to  take  the  plea  off  the  file  "  for  irregu- 
larity," was  discharged,  on  the  ground  that, 
whether  the  filing  of  the  plea  was  or  was  not, 
under  the  circumstances,  contrary  to  good  faith, 
it  was  not  irregular.  Hunter  v.  Nockolds,  2  Ph. 
540  ;  12  Jur.  149  ;  17  L.  J.,  Chanc.,  253. 

After  a  plea  of  outlawry  of  the  plaintiff,  the  out 
lawry  was  reversed,  and  it  was  held  that  the  plain- 
tiff was  entitled  to  an  order  of  the  Court  for  the 
issue  of  a  new  subpoena  against  the  defendant; 
and  that,  upon  service  of  such  subpoena,  and  pay- 
ment of  20s.  costs,  (as  directed  by  Lord  Claren- 
don's order),  the  defendant  should  answer  the  bill, 
and  that  the  costs  of  the  motion  must  be  paid  by 
the  plaintiff.  Hunter  v.  Nockolds,  6  Hare,  459; 
12  Jur.  695 ;  17  L.  J.,  Chanc.,  380. 

IV.  ANSWER. 
1.    Generally.]  —  Under   an   order   for   time   to 
answer  the   defendant  may  put  in  a  plea,  even  in 
abatement.    Hunter  v.  Nockolds,  2  Ph.  540  ;  12  Jur. 
149;  17  L.  J.,  Chanc.,  253. 

If  a  defendant  submits  to  answer  a  bill  that  is 
not  demurrable,  he  must  answer  it  fully,  notwith- 
standing he  denies  the  plaintiff's  title  and  sets  up 
an  adverse  one  in  himself.  Dott  v.  Hoyes,  15  Sim. 
372. 

After  a  plaintiff  has  set  down  a  cause  to  be  heard 
on  an  objection  for  want  of  parties  raised  by  the 
answer,  he  cannot  refer  the  answer  for  imperti- 
nence. Lovell  v.  Andrew,  15  Sim.  585;  11  Jur. 
485. 

Part  of  the  assets  of  a  testator  were  in  the  course 
of  administration  in  India,  by  an  official  adminis- 
trator appointed  there.  Before  they  were  com- 
pletely administered,  a  legatee's  suit  was  com- 
menced in  this  country  against  the  executrix,  who 
had  proved  the  will  here,  and  who,  after  obtaining 
from  the  Master  successive  orders  extending  the 
time  for  putting  in  her  answer,  obtained  one  more 
order,  giving  her  six  weeks  further  time.  This 
order  was  made  upon  an  affidavit  of  her  solicitor, 
setting  out  a  letter  from  the  Indian  administrator, 
who  promised  to  remit  the  balance  due  from  him 
by  the  next  mail  ;  and  stating  that  the  receipt  of 
this  balance  and  of  the  administrator's  accounts 
were  necessary  to  enable  the  defendant  to  put  in 
a  complete  answer: — Held,  that,  although  the 
Court  might  not  itself  have  thought  fit  to  grant  the 


indulgence,  the  order  ought  not  to  be  discha- 
I  rinciples  on  which  the  Court  proceeds  in  res 
ins:  the  Master's  decision  on  such  p..;  •/  v 

Nott,  1  DeG.  &S. 

A  plaintiff  instructed  his  solicitor  to  -rivo  no  fur- 
ther indulgence  to  the  defendants :  the  t 
clerk,  who  was  ignorant  of  that  circr  ;inj 

who  was  sworn   to  be  ignorant  of  the  pm-tire  of 
the  Court,   consented   in   writing,   in    the    name  of 
his  master,  to  alterations  made  in  the  title  ot'  the 
answer  after  it  was  deposited   with  the  clerk   of 
records  and  writs.     On  the  application  of  the  plain- 
tin",  the  Court  ordered  the  answer  to  be  taken  off 
the  file,  with  liberty  for  the  defendants  to 
it   within    three    weeks.     Raistrick  v.   Elsu-orth 
12  Jur.  782— V.  C.  B. 

See  General  Orders,  infra,  (May  8,  1845),XLIII. 

Proceedings  of  contempt  for  want  of  answer 
stayed  on  proof  of  the  defendant's  inability,  by 
reason  of  illness,  to  put  in  his  answer.  Hicks  v. 
Ah-anley  (Lord),  9  Bea.  163. 

Order  obtained  in  the  Master's  office  for  time  to 
plead,  answer,  or  demur  to  the  plaintiff's  bill,  not 
demurring  alone,  altered,  by  striking  out  the  word 
"  plead,"  the  words  "or  demur,"  and  the  words 
"  not  demurring  alone,"  on  the  ground  that  the 
defendant  intended  to  take,  and  the  Master  to 
make,  an  order  for  time  to  answer  only.  Hunter 
v.  Nockolds,  11  Jur.  1006— V.  C.  W. 

.  Leave  given  to  amend  the  title  of  an  answer, 
although  the  application  was  opposed  by  the 
plaintiff.  Attorney-General  v.  Worcester  (Cor- 
poration), 2  Ph.  3. 

Mode  of  altering  and  correcting  the  title  of  an 
answer  which  purports  to  be  the  answer  of  several 
defendants,  where  such  answer  has  been  sworn 
by  some  of  such  defendants,  but  the  others  refuse 
to  join  in  it.  Thatcher  v.  Lambert,  5  Hare,  228. 

Where  a  defendant,  neither  pleading  nor  de- 
murring to  any  part  of  a  bill,  answers  it,  whether 
sufficiently  or  insufficiently,  he  is  generally  thence- 
forth precluded  from  filing  a  plea  in  the  suit,  not- 
withstanding the  bill  be  amended.  Where,  there- 
fore, an  original  bill  was  answered,  and  the  bill 
was  then  amended,  the  amended  bill  not  differing 
from  the  original  bill  in  parties  or  subject-matter, 
though  differing  from  it  materially  as  to  the  extent 
of  discovery  sought  in  relation  to  the  main  charges 
and  allegations  against  the  defendant,  a  plea  to 
the  amended  bill  was  overruled.  Esdaile  v.  Moly- 
neux,  2  Coll.  C.  C.  636. 

A  joint  commission  having  been  issued  for  taking 
an  answer,  notice  was  given  to  the  plaintiffs'  com- 
missioner of  the  intention  to  execute  the  same  be- 
tween the  hours  often  and  eleven  on  a  stated  day 
and  at  a  stated  place.  The  plaintiffs'  commis- 
sioner attended  before  eleven,  but  the  answer  liad 
been  previously  sworn: — Held,  that  the  procei  <l- 
ing  was  irregular,  and  the  an'swer  was  directed  to 
be  taken  off  the  file.  Uriggs  v.  Stajilcc,  11  Jur. 
920— V.  C.  B. 

The  Court  will  not  prospective!  v  divinise  with 
the  usual  oath  of  the  messenger  to  whose  en-tody 
an  answer  is  confided.  Jiigby  v.  Pinnm-k.  >  I.  . 
575. 

Trustees   appeared  separately.     Hue  lived  in  a 
distant  part  of  the  country.     The  Court  declined 
making   any  special   order  as  to  cost--. 
Cooper,  9  Bea.  298;   15  Law  J.,  Cli;uir..  1  ."' 

On  the  dismissal  of  a  lull  with  eeitfl,  the  Court 
referred  it  to  the  Muster  to  inquire  and  slate 
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whether  it  was  necessary  or  proper  that  several 
defendants,  consisting  of  trustees  and  their  cestui 
que  trusts,  appearing  by  the  same  solicitor,  and 
having  no  conflicting  interests,  should  have  filed 
two  separate  answers  to  the  bill.  Woods  v.  Woods, 
5  Hare,  229. 

Sufficiency. — 1.  Generally.} — A  bill  was  filed  by 
a  party,  alleging  that  he  was  sole  next  of  kin  of  an 
intestate,  and  that  the  defendant  was  the  legal 
personal  representative  of  the  intestate,  praying 
an  account,  and  charging,  in  the  usual  form,  that 
the  defendant  had  in  her  possession  documents  re- 
lating to  the  matter  aforesaid,  and  whereby  the 
truth  of  the  said  matters  would  appear.  The  de- 
fendant pleaded  to  the  whole  bill,  except  so  much 
as  sought  a  discovery  of  who  was  the  testator's 
next  of  kin,  and  as  to  so  much  as  sought  a  disco- 
very of  documents,  whereby  the  truth  of  such  alle- 
gations would  appear;  and  in  her  answer  stated, 
that  the  testator  left  the  defendant  and  another 
person  his  next  of  kin,  and  denied  that  she  had 
documents  whereby  the  truth  of  the  said  allega- 
tions would  appear.  The  Master  found  the  an- 
swer insufficient: — Held,  that  the  answer  was 
sufficient  as  to  such  parts  of  the  bill  as  were  not 
covered  by  the  plea.  Exceptions  to  the  Master's 
report  allowed.  Leheup  v.  Tinling,  17  L.  J., 
Chanc.,  63— V.  C.  E. 

2.  Exceptions  to  Answer.] — An  exception  to  an 
answer  held  to  have  been  properly  allowed,  al- 
though it  set  out  inaccurately  the  interrogatory, 
the  answer  to  which  was  the  subject  of  exception, 
there  being,  besides  the  inaccurate  transcript  of 
the  interrogatory,  a  reference  to  it  by  its  number. 
Semble,  that  the  reference  by  number  alone  would 
be  sufficient.  Esdaile  \.  Molyneux,  1  De  G.  &  S. 
218;  llJur.  323. 

Insufficiency.}  — Exceptions  for  insufficiency  were 
referred  by  the  plaintiff  to  the  Master  in  rotation, 
instead  of  to  the  Master  to  whom  there  had  been 
a  previous  reference.  Pending  the  discussion  on 
the  irregularity  in  the  Master's  office,  the  time 
limited  for  obtaining  the  report  expired.  The 
Court  considering  the  error  to  have  arisen  from 
inadvertence,  and  not  from  wilfulness  or  perverse- 
ness,  gave  directions  to  the  Master  to  hear  the  ex- 
ceptions. Tuck  v.  Rayment,  9  Bea.  38;  15  Law  J., 
Chanc.,  103. 

An  order  of  course  for  referring  exceptions  for 
insufficiency,  obtained  within  the  proper  limit  as 
to  time,  but  amended  after  its  expiration,  dis- 
charged for  irregularity.  Wool  v.  Townley,  9  Bea. 
41;  15  Law  J.,  Chanc.,  143. 

An  order  for  leave  to  file  exceptions  in  the  form 
of  nunc  pro  tune  will  not  now  be  made,  even  by 
consent ;  but  a  special  order  may  be  made  for  filing 
them,  notwithstanding  the  time  limited  has  ex- 
pired. Biddulph  v.  Camoys  (Lord),  9  Bea.  155. 

A  motion  to  take  exceptions  off  the  file  for  irre- 
gularity may  be  made  before  a  Vice-Chancellor, 
notwithstanding  the  pendency  of  the  common 
order  at  the  Rolls  for  referring  the  exceptions  to  a 
Master.  Esdaile  v.  Molyneux,  2  Coll.  C.  C.  641; 
11  Jur.  201;  16  Law  J.,  Chanc.,  68. 

Exceptions  to  answer  will  not  be  ordered  to  be 
taken  off  the  file  because  the  order  of  reference  is 
not  served  in  due  time.  But  if  the  plaintiff  serves 
the  order  after  the  time,  and  obtains  a  warrant, 
the  defendant  is  entitled  to  apply  to  the  Court  for 
his  costs.  Atlee  v.  Gibson,  1  De  G.  &  S.  162. 

On  an  ex  parte  application  for  leave  to  make  a 
verbal  alteration  in  exceptions  for  impertinence, 


the  Court  refused    to   interfere.    Raven  v.  Kerl. 
11  Jur.  56— V.  C.  B. 

Where  an  exception  to  an  answer  designates  the 
interrogatory  by  number,  and  then  sets  forth  the 
interrogatory  under  a  videlicet,  a  slight  variance  in 
the  setting  out  of  the  interrogatory  is  immaterial. 
Esdaile  v.  Molyneux,  1 1  Jur.  323 — V.  B.  C. 

A  plaintiff  who  sets  down  an  objection  for  want 
of  parties  raised  by  a  defendant's  answer,  cannot 
afterwards  refer  the  answer  for  impertinence. 
Lovell  v.  Andrew,  11  Jur.  485 — V.  C.  E. 

V.  AMENDING  BILL. 

See  General  Orders,  infra,  (May  8,  1845),  XVI., 
rule  38;  LXVI.,  LXVI1I. 

In  the  description  of  the  plaintiff  he  was  called 
John  Watts,  his  true  name  being  William  John 
Watts,  as  evidenced  by  the  body  of  the  bill  and 
answers.  Leave  was  given  to  amend  the  bill  by 
altering  the  name  J.  Watts  into  W.  J.  Watts,  on 
giving  notice  to  the  defendants  of  the  intention  to 
alter  the  name  pursuant  to  the  order  of  the  Court. 
Watts  v.  Symes,  16  Law  J.,  Chanc.,  332 — C. 

Where  the  plaintiff  has  been  diligent  in  support- 
ing an  injunction,  and  in  other  matters  relating  to 
a  suit,  and  at  length  finds  himself  compelled  to 
amend,  that  is  not  such  a  case  of  due  diligence  as 
will  entitle  him  to  an  order  to  amend  after  the 
time  for  amendment  has  expired.  Edge  v.  Duke, 
11  Jur.  213— V.  C.  E. 

Upon  motion  for  further  time  to  amend,  on  ac- 
count of  the  plaintiff  having  been  obliged  to  dis- 
miss his  solicitor  for  negligence  and  misconduct, 
and  the  new  solicitor  not  having  had  time  to  investi- 
gate the  proceedings  in  the  suit — it  was  held,  that 
the  plaintiff  was  not  entitled  to  relief,  although  he 
might  have  his  remedy  by  action  against  the  soli- 
citor. Clarke  v.  Derby,  (Mayor,  fyc.  of),  16  Law 
J.,  Chanc.,  69. 

A  plaintiff,  having  one  of  the  defendants  under 
his  control,  kept  back  his  answer.  Another  de- 
fendant put  in  his  answer,  and  after  great  delay 
on  the  part  of  the  plaintiff,  moved  to  dismiss  for 
want  of  prosecution.  The  plaintiff,  to  defeat  the 
motion,  obtained  an  order  of  course  to  amend  : — 
Held,  that,  as  there  was  an  answer  outstanding, 
the  order  to  amend  could  not  be  considered  "  irre- 
gular ;"  but  it  was  afterwards  discharged  on  other 
grounds.  Forman  v.  Gray,  9  Bea.  196;  11  Jur. 
483  ;  16  Law  J.,  Chanc.,  233. 

A  special  order  to  amend,  without  prejudice  to 
an  injunction,  must  be  made  to  the  Court  and  not 
to  the  Master.  Wright  v.  King,  9  Bea.  161. 

An  order  of  course  to  amend  by  adding  parties 
obtained  after  replication  is  irregular.  Hitchcock 
v.  Jaques,  9  Bea.  192. 

After  an  order  of  the  Vice-Chancellor  to  amend 
the  bill  on  payment  of  costs,  made  on  a  special 
application  for  leave  to  amend  without  prejudice 
to  the  common  injunction,  which  was  not  acted 
upon,  the  plaintiff  obtained  an  order  to  amend,  as 
of  course,  on  petition  at  the  Rolls  : — Held,  that 
the  last  order  was  irregular.  Edge  v.  Duke,  16 
Law  J.,  Chanc.,  168— R. 

After  three  or  four  defendants  to  a  bill  had  an- 
swered, the  plaintiff  obtained  an  order  of  course 
to  amend,  which  he  acted  on.  Before  any  answer 
had  been  put  into  the  amendment,  the  plaintiff  ob- 
tained another  order  as  of  course  to  amend  his  bill 
as  he  should  be  advised  ;  and  the  bill  was  again 
amended  by  striking  out  of  the  bill  the  name  of  a 
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person  who  had  been  made  a  party  by  the  previ- 
ous amendment,  but  who  was  at  the  date  of  the 
amendment  dead,  and  substituting  his  legal  per- 
sonal representative  in  his  place: — Held,  that  the 
order  to  amend  was  irregular.  Horsley  v.  Fawcett, 
16  Law  J.,  Chanc.,  184— R. 

An  application  to  the  Master  for  leave  to  amend 
the  bill  having  failed,  and  the  Court  having  upon 
appeal  affirmed  the  Master's  decision — there  may 
be  a  second  application  to  the  Master  supported 
by  additional  evidence.  Coombes  v.  Warwick, 
I  Coop.  281. 

A  defendant  may  put  in  his  answer  notwith- 
standing an  order  to  amend  has  been  served  upon 
him.  Mackerell  v.  Fisher,  14  Sim.  604. 

At  the  hearing  of  a  cause  liberty  ought  not  to 
be  given  to  the  plaintiff  to  amend  his  bill,  so  as  to 
raise  a  different  case  from  that  on  which  he  had 
previously  relied,  and  which  was  properly  put  in 
issue  by  the  pleadings.  Watts  v.  Hyde,  11  Jur. 
979— C. 

See  infra,  GENERAL  ORDERS  (May  8th,  1845) 
XVI,  XXI,  LXVI,  LXVII,  and  GENERAL  ORDER, 
April  13th,  1847. 

A  party  obtained  from  the  Court,  after  answer, 
the  common  order  to  amend.  Afterwards,  and 
•within  four  weeks  after  the  last  answer  was  suffi- 
cient, he  obtained  an  order  of  course  to  amend  : — 
Held,  that  such  order  was  irregular.  Edge  v. 
Duke,  10  Beav.  184;  16  L.  J.,  Chanc.,  168. 

The  Masters  have  no  jurisdiction  to  give  liberty 
to  amend  without  prejudice  to  an  injunction.  Ib. 

The  Master  of  the  Rolls  has  no  jurisdiction,  in  a 
Vice-Chancellor's  cause,  to  order  amendments, 
made  under  an  irregular  Roll's  order,  to  be  taken 
off  the  file.  Ib. 

After  answer,  a  plaintiff  obtained  an  order  of 
course  to  amend.  He  then  made  A.  a  party,  but 
finding  that  A.  was  dead,  he,  before  answer  to  the 
amendment,  obtained  a  second  order  of  course  to 
amend,  and  substituted  A.'s  representatives,  with 
apt  words  to  charge  them.  The  second  order 
was  discharged  for  irregularity,  with  costs.  Hors- 
Uy  v.  Fawcett,  10  Beav.  191;  16  L.  J.,  Chanc.,  184 

^.fter  one  of  several  defendants  has  put  in  a  suf- 
ficient answer,  the  plaintiff  cannot  obtain  more 
than  one  order  of  course  to  amend,  although  the 
other  defendants  may  not  have  answered.  Dun- 
combe  v.  Lewis,  10  Beav.  273. 

An  order  to  take  a  bill  pro  confesso  is  gone, 
where  an  order  is  subsequently  obtained  for  amend- 
ment, even  of  a  clerical  error.  Weightman  v. 
Powell,  12  Jur.  958— V.  C.  B. 

An  order,  made  at  the  hearing  of  a  cause  in  the 
Court  below,  by  which  the  plaintiff  was  allowed  to 
amend  his  bill  for  the  purpose  of  making  a  better 
case,  but  not  to  alter  the  prayer,  or  go  into  new 
evidence,  and  the  defendant  was  to  be  at  liberty 
to  put  in  a  further  answer,  and  examine  witnesses 
if  necessary,  in  support  thereof,  was,  upon  appeal 
discharged.     And  the  practice  generally  of  allow 
ing  amendments  at  the  hearing,   except  for  the 
purpose  of  making  the  record  complete  as  to  par- 
ties, or,  under  particular  circumstances,  adapting 
the  prayer  to  the  case  made  and  proved,  was  re 
probated  as  dangerous,  and  unwarranted  by  the 
established  rules  of  procedure  in  courts  of  equity 
Watts  v.  Hyde,  2  Ph.  406;  11  Jur.  979;  17  L.  J. 
Chanc.,  39. 

Where  a  cause  is,  at  the  hearing,  ordered  to  slant 
over,  with  liberty  to  the  plaintiff  to  amend  by  add 


ng  parties,  and  no  further  proceedings  are  taken, 

he  proper  course  for  the  defendant  n  to  m 
upon  notice,  that  the  bill   be  amended  within  a 
certain  time,  or  that  it  be  dismissed  ;  and  not  to 
move   that  it  be  dismissed   simply.     Emerson   \. 
Emerson,  6  Hare,  442;  12  Jur.  973. 

The  only  two  defendants  required   to  answer 

oined  in  one  answer.  It  was  found  insufficient, 
and  the  plaintiff  obtained  an  order  to  amend,  and 
that  the  defendants  might  answer  the  exceptions 
and  amendments  together.  Some  of  the  <jn<_'in:il 

nterrogatories  were  altered,  and  new  ones  adil<  <1  ; 

jut  the  note  to  the  amended  bill  required  the  de- 
fendants to  answer  all  the  interrogatories,  without 

excepting  to  those  previously  answered: — Held, 

.hat  there  was  no  irregularity.  Bate  v.  Bate, 
7  Beav.  528. 

An  order  had  been  obtained  on  the  7th  of  De- 
ember,  for  leave  to  amend,  with  the  usual  under- 
taking to  amend  within  three  weeks.  In  conse- 
quence of  some  discussion,  before  the  registrar, 
:he  three  weeks  elapsed  before  the  order  was 
drawn  up.  Notice  was  then  given  of  a  motion  for 
eave  to  draw  up  the  order  of  the  7th  of  December, 
as  of  a  subsequent  date,  the  amendments  to  be 
made  within  one  week.  An  order  was  made  on 
that  motion,  and  it  contained  the  ordinary  under- 
taking to  amend  within  three  weeks.  The  order 
was  discharged  as  irregular.  Alcock  v.  Kempson, 
15  Law  J.,  N.  S.,  10— L.  C. 

Where  a  cause  stands  over,  with  liberty  to  amend 
by  adding  parties,  and  it  is  afterwards  discovered 
that  it  is  impossible  to  add  those  parties,  but  the 
reasons  why  it  is  impossible  have  not  been  put  on 
the  record  by  supplemental  bill  or  otherwise  : — 
Held,  that  the  cause  cannot  be  brought  on  again 
whilst  the  order  for  leave  to  amend  is  in  force. 
Davis  v.  Chanter,  10  Jur.  151— V.  C.  E. 

On  the  allowance  of  demurrers  put  in  by  three 
of  the  defendants,  the  plaintiff  had  leave  to  amend 
his  bill  on  paying  each  of  them  20s.  costs.  The 
order  to  amend  was  served  upon  a  fourth  defend- 
ant, but  not  until  he  had  filed  his  answer,  and  he 
moved  to  take  the  amended  bill  off  the  file  for 
irregularity.  Motion  refused,  because  the  order  to 
amend  remained  undischarged.  Decks  v.  Stanhope, 
14  Sim.  200. 

Where  a  defendant  raised  a  new  issue  by  his 
answer,  and  the  plaintiff  proceeded  to  the  hearing 
without  amending  his  bill,  the  Court,  under  the  cir- 
cumstances of  the  case,  directed  the  plaintiff  to 
amend  his  bill,  by  charging  the  new  matter  insist- 
ed on  by  the  answer.  Watts  v.  Hyde,  2  Coll.  C.C. 
368. 

Second  amendment  after  leave  given  to  amend 
upon  objection  for  want  of  parties  at  the  hearing. 
Biedermann  v.  Seymour,  1  Cooper,  37,  n. 

A  motion  was  made  to  dismiss  a  bill  in  pursu- 
ance of  an  award;  it  came  on  upon  the  last  day 
on  which,  under  the  statute,  an  application  could 
be  made  to  set  aside  the  award.  Tin-  respondent 
then  made  objections  to  the  award,  and  the  motion 
was  ordered  to  stand  over,  with  lib.-rty  for  the 
respondent  to  give  notice  of  motion  to  dispute 
!iward:— Held,  that  this  operated  as  an  extension 
of  the  time.  Harvey  v.  Slirltoii,  7  Bear. 

All  motions  for  leave  to  amend  will   he  MI! 
to  the  new  Orders  of  1S1.">,  although  notice  of 
motion    may  have   been    giviMi,   and    the   eirrmn- 
stances  affecting  the  case  may  ha\«-  occurred  !><•- 

f.,rc  those  Orders  canir    into    operation.      Conside- 
rations  by  which  the  discretion  of  the  Court  will 


1179        Practice  in        [DIGEST  OF  CASES.]          Equity. 


1180 


be   guided   upon  such  applications.     Winnall  v. 
Featherstonhaugh,  15  Law  J.,  N.  S.,  149 — L.  C. 

The  order  to  amend  by  adding  parties  upon  an 
objection  at  the  hearing,  ceases  to  be  an  indul- 
gence. Watts  v.  Eglinton  (Lord),  1  Cooper,  47. 

Cases  temp.  Lord  Hardwicke,  in  which,  upon 
objection  at  the  hearing,  causes  ordered  to  be  ad- 
journed, with  leave  to  add  parties.  Id.  48. 

Some  early  case  in  which  demurrers  having  been 
allovecl  for  want  of  parties,  liberty  was  given  to 
amend.  Id.  47. 

The  order  adjourning  a  cause,  with  leave  to 
amend  upon  an  objection  taken  at  the  hearing  for 
want  of  parties,  formerly  an  indulgence.  Id.  43. 

Amendment  of  bill  generally  upon  allowance  at 
the  hearing  of  objection  for  want  of  parties.  Ewens 
v.  Jones,  1  Cooper,  35,  n. 

Order  for  cause  to  stand  over  upon  objection 
taken  at  the  hearing  for  want  of  parties,  empow- 
ered the  plaintiff  to  amend  the  bill,  so  as  to  render 
additional  parties  unnecessary.  Millman  v.  Mins- 
hull,  1  Cooper,  35,  n. 

Usual  form  of  order  to  amend,  where,  upon  ob- 
jection at  the  hearing,  cause  stands  over  to  add 
parties.  Watts  v.  Eglinton  (Lord),  1  Cooper, 
36,  n. 

An  order  made  at  the  hearing  that  the  cause 
should  stand  over,  with  leave  to  amend,  by  adding 
proper  parties  and  apt  words  to  charge  them,  or  to 
show  that  other  parties  are  not  necessary,  or  to  file 
a  supplemental  bill,  does  not  entitle  the  plaintiff 
to  introduce,  by  amendment,  any  charge  against 
the  original  defendants  which  is  not  necessary  to 
explain  the  amendment.  Gibson  v.lngo,  5  Hare, 
156. 

Application  to  be  permitted  to  amend  more  ex- 
tensively than  by  adding  parties,  should  be  made 
immediately  on  the  demurrer  for  want  of  parties 
being  allowed.  Newton  v.  Egremont,  1  Cooper, 
31,  n. 

Question  as  to  permission  to  amend  after  de- 
murrer allowed  that  went  to  the  merits,  and  as  to 
the  time  of  making  the  application  for  such  per- 
mission to  amend.  Kirkby  v.  Barton,  1  Cooper, 
31,  n. 

Usual  form  of  order  to  amend  where  demurrer 
allowed  for  want  of  parties.  Watts  v.  Eglinton 
(Lord),  1  Cooper,  33,  n. 

Question  as  to  second  amendments  after  leave 
given,  upon  a  successful  demurrer,  to  make  a  spe- 
cial amendment.  Williams  v.  Lewis,  1  Cooper, 
34,  n. 

Question  as  to  second  amendment,  after  leave 
given,  upon  a  successful  demurrer,  to  amend  gene- 
rally. Watts  v.  Eglinton  (Lord),  1  Cooper,  34,  n. 

Cases  in  which  the  present  judges  of  the  court 
upon  demurrers,  not  for  want  of  parties  only,  have 
granted  or  refused  leave  to  amend  generally.  Id. 
29,  n. 

The  answers  of  defendants  resident  out  of  the 
jurisdiction  to  the  plaintiff's  original  bill,  had  been 
prepared  and  sworn,  and  were  awaiting  a  messen- 
ger to  bring  them  to  England  ;  during  which  time 
the  plaintiffs  amended  their  bill,  and  gave  notice 
to  the  defendants  that  they  required  from  them  no 
answer  to  the  amendments.  Three  days  after  the 
amendments  had  been  made,  the  plaintiffs  gave 
notice  of  motion,  that,  if  the  defendants  did  not 
answer  plaintiffs'  bill  within  eight  days  from  the 
date  of  the  order  to  be  made  on  the  motion,  the 


plaintiffs  might  in  default  be  at  liberty  to  file  a 
traversing  note  against  them: — Held,  that  the 
motion  was  irregular,  and  the  same  was  refused 
with  costs.  Pinnock  v.  Rigby,  15  Law  J.,  N.  S., 
192— M.  R. 

Where  plaintiffs,  through  the  misconduct  of 
their  solicitor,  had  neglected  to  amend  their  bill 
within  the  time  allowed,  motion  for  further  time 
refused.  Clarke  v.  Derby  (Mayor,  SfC.),  10  Jur. 
978. 

Where  a  plaintiff  had  given  notice  of  motion  for 
leave  to  amend,  before  the  Orders  of  May,  1S45, 
were  promulgated,  but  the  motion  was  not  finally 
disposed  of  until  some  time  after  those  Orders  had 
come  into  operation, — Held,  that  the  application 
must  be  decided  under  the  13th  Order  of  1828; 
but  that,  inasmuch  as  it  was  for  the  indulgence  of 
the  Court,  the  Court  might  reasonably  have  re- 
course to  the  Orders  of  1845,  with  a  view  to  the 
guidance  of  its  discretion  in  granting  the  indul- 
gence. Winnall  v.  Featherstonehaugh,  10  Jur.  235 
— L.  C. 

All  special  applications  for  leave  to  amend  a  bill 
or  information  must  now  be  made  to  the  Master  in 
the  first  instance.  Attorney-General  v.  Wakeman, 
10  Jur.  559— V.  C.  E. 

Semble,  the  79th  Order  of  1845  does  not  apply 
to  an  information.  Ib. 

Applications  to  take  exceptions  to  answer  off  the 
file,  on  the  ground  of  their  having  been  filed  on 
the  10th  of  December  last,  the  answer  having  been 
put  in  on  the  15th  of  August  preceding,  refused, 
although  the  exceptions  were  held  to  be  filed  one 
day  too  late,  and  the  defendant  was  to  elect 
within  the  first  four  days  of  the  next  term  whether 
he  would  submit  to  the  exceptions.  Whitmore  v. 
Sloane,  15  Law  J.,  N.  S.,  104— M.  R. 

Upon  motion  by  some  of  the  defendants  to  dis- 
miss, on  the  ground  that  the  defendant  had  not 
filed  replication,  and  that  more  than  four  weeks 
had  elapsed  since  the  last  of  the  answers  was  to 
be  deemed  sufficient,  the  Court,  in  ignorance  of 
the  fact  that  there  were  other  defendants  who  had 
not  answered,  ordered,  that  the  plaintiff  should 
file  replication  within  a  month,  or  that  the  bill 
should  stand  dismissed.  The  plaintiff  filed  repli- 
cation, and  afterwards,  upon  the  coming  in  of  the 
answers  of  the  other  defendants,  applied  ex  parte 
for  leave  to  file  an  additional  replication  to  the 
answers  of  those  defendants: — The  Court  refused 
to  make  the  order,  but  gave  the  plaintiff  leave  to 
amend  his  notice  of  motion,  by  asking  in  the  alter- 
native either  to  withdraw  the  replication  already 
filed,  and  afterwards  to  file  one  replication  to  all 
the  answers,  or  to  move  that  publication  might 
be  enlarged  as  against  the  defendants  to  whose 
answers  replication  had  been  filed.  Stinton  v. 
Taylor,  10  Jur.  386— V.  C.  W. 

Order  14,  art.  4,  of  May,  1845,  which  directs 
that  the  times  of  vacation  are  not  to  be  reckoned 
in  the  times  allowed  for  filing  replications,  does 
not  apply  to  replications  to  be  filed  within  a  time 
limited  by  the  Court  upon  motion  to  dismiss,  but 
only  to  replications  filed  under  the  directions  of 
art.  41  of  the  16th  of  the  same  Orders.  Ib. 

The  plaintiff  filed  his  replication  in  July,  1844; 
the  defendant  gave  notice  of  motion  in  the  present 
term,  to  dismiss  for  want  of  prosecution,  and  the 
plaintiff  filed  a  subpoena  to  rejoin: — Held,  that 
the  defendant  not  having  moved  to  dismiss  as  he 
might  have  done  in  Trinity  Term,  the  particular 
proceeding  was  not  complete  under  the  old 
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orders ;  a  new  replication  must,  therefore,  be 
filed,  and  the  cause  proceeded  with  under  the 
new  orders.  Lovell  v.  Blew,  15  Law  J.,  N.  S., 
31— V.  C. 

A  plaintiff  filed  a  replication,  but  served  no  sub- 
poena to  rejoin.  The  Orders  of  May,  1S45,  then 
came  into  operation.  The  plaintiff  not  proceed- 
ing in  the  cause, — Held,  that  the  proper  course 
was  for  the  defendant  to  move  that  the  plaintiff 
do  file  a  replication  in  the  form  of  the  93d  Order, 
within  a  limited  time,  or,  in  default,  that  the  bill 
do  stand  dismissed.  Spencer  v.  Allen,  15  Law  J., 
N.  S.,  31— V.  C.  W. 

An  order  to  file  a  replication  within  a  certain 
time,  or  in  default  to  dismiss  the  bill  obtained 
upon  notice  of  motion  on  behalf  of  several  de- 
fendants, after  the  death  of  one  of  such  defend- 
ants, discharged  with  costs  as  irregular.  Evans 
v.  Gwillim,  4  Hare,  635. 

The  Court  will  not,  as  of  course,  or  except  in 
case  of  necessity,  give  the  plaintiff  leave,  under 
the  reservation  in  the  93d  Order  of  May,  1845,  to 
file  more  than  one  replication  in  the  same  cause. 
Stinton  v.  Taylor,  4  Hare,  608 ;  15  Law  J.,  N.  S., 
321. 

The  exclusion  of  the  time  of  vacation  from  the 
computation  of  time  for  filing  replication  in  the 
4th  article  of  the  14th  Order  of  May,  1845,  does 
not  apply  to  the  time  for  filing  replications  gene- 
rally, but  only  to  the  time  of  filing  replications, 
under  the  exigency  of  the  41st  article  of  the  16th 
Order  of  May,  1845.  Ib. 

Where  a  plaintiff  had,  by  mistake,  submitted  to 
an  order  limiting  him  to  a  time  for  filing  his  repli- 
cation, as  against  some  defendants,  the  Court  re- 
fused, on  a  motion  ex  parte,  to  give  him  liberty  to 
file  another  replication  against  the  other  defend- 
ants ;  but  permitted  him  to  move,  on  notice,  for 
leave  to  withdraw  the  replication,  or  that  the  re- 
plication might  be  enlarged.  Ib. 

Where,  prior  to  the  Orders  of  1845,  a  replica- 
tion only  in  the  old  form  has  been  filed,  a  replica- 
tion in  the  new  form  mentioned  in  Order  93,  may 
be  regularly  filed  for  the  purpose  of  putting  the 
cause  at  issue ;  but  secus,  where  a  subpoena  to 
rejoin  has  been  served  prior  to  these  New  Orders 
Wheatley  v.  Wheatley,  1  Beav.  577;  15  Law  J.,  N. 
S.,  123. 

The  proper  form  for  objecting  to  a  Master's  cer- 
tificate, approving  of  a  commission  for  the  exami- 
nation of  witnesses,  and  the  order  made  thereon. 
Jones  v.  Creswick,  15  Law  J.,  N.  S.,  342— V.  C. 
K.  B. 

In  a  common  injunction  cause,  the  Court  will,  on 
an  ex  parte  application  of  the  plaintiff,  supported 
by  an  affidavit  of  the  facts,  and  stating  that  the 
plaintiff  will  be  prejudiced,  unless  the  exceptions 
are  immediately  referred  to  the  Master,  and  that 
the  application  is  made  bona  fide,  and  not  for  the 
purpose  of  delay,  order  exceptions  to  an  answer 
to  be  referred  instanter,  without  waiting  for  the 
expiration  of  the  eight  days  mentioned  in  the  25th 
article  of  the  16th  of  the  Orders  of  the  8th  of  May, 
1845.  Muggeridge  v.  Sloman,  15  Law  J.,  N.  S., 
M.  R.,  152. 

Exceptions  were  shown  as  cause  on  the  day 
they  were  filed  : — Held,  that  they  might  be  re- 
ferred instanter,  notwithstanding  the  16th  Order 
of  May,  1845,  article  25.  Hughes  v.  Thomas, 
7  Beav.  584. 

Notwithstanding  the  25th  rule  of  the  16th  Order 
of  May,  IS-lt),  the  Court  will  ex  parte  order  excep- 


v. 


tions  to  an  answer  to  be  referred  instanter,  where 
a    proper   case    is    made    on    affidavit.      J 
Roberts,  15  Law  J.,  N.  S.,  M.  R.,  l!i  I. 

The  Court,  in  common  injunction  causes  on  the 
ex  parte  application  of  the  plaintiff,  will,  in  pro- 
per cases,  direct  exceptions  taken  to  the  answer 
for  insufficiency  to  be  referred  instanter,  notwith- 
standing the  25th  article  of  the  16th  Order  of  May, 
1845;  but  the  application  ought  to  be  supported 
by  an  affidavit,  stating  that  tlie  plaintiil1  \\,',n!,l  be 
prejudiced  unless  the  exceptions  were  referred  in- 
stanter, and  that  the  application  was  not  rnadi  with 
a  view  to  delay.  Muggeridge  v.  Slowman,  15  Law 
J.,  N.  S.,  M.  11.,  279. 

Covenant  in  February,  1841,  by  a  municipal  cor- 
iration,  to  build  a  market  forthwith  ;  bill  of  Sep- 
tember, 1843,  for  specific  performance  of  the  cove- 
nant ;  answer  in  December,  1843,  stating  the 
corporation  had  not  until  recently  determined  for 
what  purpose  the  market  should  be  adapted,' and 
that  the  building  should  proceed  with  due  dili- 
gence. At  the  hearing  in  June,  1S44,  the  cause 
was  ordered  to  stand  over  for  six  months.  In  May, 
1844,  the  corporation  approved  of  the  plan  for  the 
market,  and  in  July,  1844,  they  met  to  consider 
the  order  in  the  cause,  and  subsequently  built  the 
market.  The  Court  stayed  all  proceedings  with 
costs.  Price  v.  The  Corporation  of  Penzance, 
4  Hare,  506. 

Suit  will  be  stayed  where  the  defendant  is  will- 
ing to  give  the  plaintiff  everything  in  respect  of 
which  relief  is  claimed  or  prayed  by  the  bill,  and 
to  pay  the  costs  of  the  suit.  Darner  v.  Portarling- 
ton  (Lord),  1  Cooper,  229. 

Defendant,  ordered  to  pay  costs,  appealed  ;  a 
motion  that,  upon  payment  of  the  amount  into 
court,  proceedings  to  compel  payment  might  be 
stayed  pending  the  appeal,  on  the  ground  that  the 
plaintiff  would  be  unable  to  pay  them,  was  refused. 
Archer  v.  Hudson,  8  Beav.  321. 

After  a  decree  a  commission  of  lunacy  issued 
against  the  plaintiff,  who  being  a  married  woman 
was  suing  by  her  next  friend.  The  Court,  on  the 
application  of  her  husband,  a  defendant,  stayed 
the  proceedings  in  the  suit  until  the  result  of  the 
proceedings  under  the  commission  was  known. 
Hartley  v.  Gilbert,  13  Sim.  596. 

A.  B.  being  one  of  a  number  of  mortgagees 
whose  debts  were  secured  by  a  certain  trust-deed, 
filed  a  bill  against  the  heir-at-law  of  the  mort- 
gagor, making  the  several  parties  interested  under 
the  deed,  and  others,  defendants,  for  the  purpose 
of  carrying  into  effect  the  trusts  of  the  deed,  but 
praying  no  relief  which  was  unconnected  with  the 
deed.  The  heir-at-law  of  the  mortgagor  under- 
taking to  pay  in  a  limited  time  the  whole  of  the 
plaintiff's  demand,  together  with  his  costs,  and 
the  other  parties  interested  consenting,  the  Court 
ordered  further  proceedings  in  the  suit  to  be 
stayed.  Darner  v.  Portarlington  (Earl  of),  10  Jur. 
673— L.  C. 

A  motion  by  consent  in  a  creditor's  suit,  after 
decree,  to  stay  the  proceeding  in  tli«  suit,  refilMd. 
York  v.  White,  10  Jur.  16s— M.  11. 

VI.  DISMISSING  BILL. 

See  General  Orders,  infra,  (M<n<  >.  \~- 16  ,CXT\  . 

Bill  dismissed  without  co>ts,  upon  inoti.ni.  ha  i 
been    filed    under   a    mi.stakr,    under    which    I'.-tii 
plaintiffs  and  defendants  w  ere  at  the  tune,    lir 
ton  v.  Lash/liar,  5  M)l.  k  Cr.  136. 
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Order  on  the  application  of  the  plaintiff  to  dis- 
miss his  bill,  with  costs,  against  disclaiming  de- 
fendants, without  prejudice  to  any  question  how 
the  costs  should  ultimately  be  borne.  Baity  v. 
Lambert,  5  Hare,  178  ;  10  Jur.  109. 

Semble,  after  a  general  demurrer  to  a  bill  has 
been  overruled  on  argument,  the  plaintiff  is  not 
entitled  as  of  course  to  an  order  dismissing  his 
bill  with  costs.  Cooper  v.  Lewis,  2  Ph.  178;  16 
Law  J.,  Chanc.,  265. 

Bill  in  a  creditors'  suit  dismissed,  on  motion  by 
defendant  before  decree,  on  payment  of  the  debt, 
with  interest,  at  four  per  cent,  and  costs.  Manton 
v.  Roe,  14  Sim.  353. 

Where,  after  notice  to  dismiss,  the  plaintiff  files 
a  replication  before  the  hearing  of  the  motion, 
the  only  order  made  is,  that  the  plaintiff  do  pay 
the  costs  of  the  motion ;  and  the  practice  is  not 
altered  by  the  General  Orders  of  1845.  Corry  v. 
Curlewis,  8  Bea.  606. 

The  defendant  served  the  plaintiff  with  notice 
of  motion  to  dismiss  the  bill  for  want  of  prosecu- 
tion. Before  the  motion  was  made,  the  Master, 
on  an  application  to  him,  gave  the  plaintiff  liberty 
to  amend  on  payment  of  10s.  costs.  The  defend- 
ant having  brought  on  the  motion  for  the  purpose 
of  obtaining  the  costs  of  the  service  of  the  notice, 
was  held  to  be  regular  in  his  proceeding.  Findlay 
v.  Lawrance,  11  Jur.  705  ;  16  Law  J.,  Chanc.,  333 
—V.  C.  B. 

Where  notice  of  motion  to  dismiss  was  given  for 
a  day  not  a  seal  day,  and  before  the  next  seal  the 
plaintiff  filed  replication,  the  Court,  considering 
th,e  notice  to  be  irregular,  refused  to  give  the  de- 
fendants the  costs  of  the  motion.  Steedman  v. 
Poole,  11  Jur.  555— V.  C.  W. 

Notice  of  motion  by  one  of  two  defendants  to 
dismiss  the  bill  for  want  of  prosecution.  The 
plaintiff  thereupon  filed  a  replication  to  the  an- 
swer of  that  defendant ;  the  other  defendant  had 
not  appeared.  On  the  motion  being  made,  the 
plaintiff  undertook  to  dismiss  the  bill  against  the 
other  defendant,  whereupon  the  Court  refused  the 
motion,  but  ordered  the  costs  to  be  paid  by  the 
plaintiff.  Heanley  v.  Abraham,  5  Hare,  214. 

On  a  motion  to  dismiss  for  want  of  prosecution, 
the  plaintiff  undertook  to  file  a  replication.  The 
case  stood  over  to  enable  him  to  perform  his  un- 
dertaking, and  having  so  done  he  was  ordered  to 
pay  the  costs  of  the  motion.  Young  v.  Quincey, 
9  Bea.  160. 

On  a  motion  by  one  of  several  defendants  to  dis- 
miss for  want  of  prosecution,  it  is  not  sufficient  for 
the  plaintiff  to  show  that  the  answers  of  other  de- 
fendants have  not  been  filed  ;  he  must  also  show 
that  due  diligence  has  been  used  in  getting  them 
in.  Plaintiff  having  failed  in  so  doing,  was  or- 
dered to  pay  the  costs  of  the  motion,  and  file  a 
replication  within  a  fortnight,  and,  in  default,  the 
bill  was  ordered  to  be  dismissed  with  costs.  Morn- 
ington  (Earl)  v.  Smith,  9  Bea.  251. 

One  of  several  defendants  moved  to  dismiss  be- 
fore other  defendants,  whose  answers  were  re- 
quired, had  put  in  their  answers.  The  plaintiff 
had  not  taken  active  steps  to  get  in  the  answers, 
as  he  had  been  negotiating  with  the  other  defend- 
ants. Bill  dismissed.  Baldwin  v.  Darner,  11  Jur. 
723 ;  16  Law  J.,  Chanc.,  448— V.  C.  E. 

Under  the  General  Orders,  any  defendant  is  en- 
titled to  move  to  dismiss  for  want  of  prosecution, 
after  the  expiration  of  six  weeks  from  the  time 


when  his  answer  is  to  be  deemed  sufficient.  Upon 
such  a  motion,  all  unavoidable  and  all  just  and 
reasonable  causes  of  delay  may  be  considered,  and 
in  the  cautious  exercise  of  its  discretion  the  Court 
may  grant  or  refuse  to  grant  any  further  time  the 
plaintiff  may  require.  Forman  v.  Gray,  9  Bea. 
200  ;  11  Jur.  483;  16  Law  J.,  Chanc.,  233. 

An  order  of  course,  though  obtained  within  the 
time  limited  by  the  General  Orders,  discharged,  on 
the  ground  of  the  inexcusable  delay  of  the  plaintiff 
in  proceeding  and  getting  in  the  answer  of  a  de- 
fendant under  her  control,  and  because  it  had 
been  obtained  for  the  purpose  of  defeating  a  mo- 
tion to  dismiss  for  want  of  prosecution.  Ib. 

Upon  motion  by  some  of  the  defendants  to  dis- 
miss the  bill,  under  the  1st  article  of  the  114th 
Order  of  May,  1845,  the  fact  that  other  defendants 
have  not  yet  put  in  their  answer,  is  not  per  se  a 
ground  for  refusing  the  motion ;  the  plaintiff  must 
show  sufficient  excuse  for  the  delay  in  not  getting 
in  the  other  answers.  Stinton  v.  Taylor,  4  Hare, 
608 ;  15  Law  J.,  N.  S.,  V.  C.  W.,  321. 

Where,  upon  a  motion  to  dismiss,  the  plaintiff 
is  ordered  to  file  his  replication  within  a  given 
time,  the  vacation  will  be  reckoned  in  the  compu- 
tation of  .such  time.  The  4th  article  of  the  14th 
Order  of  May,  1845,  does  not  apply  to  such  a  case. 
Ib. 

Form  of  the  notice  of  motion  to  dismiss  a  bill 
for  want  of  prosecution  where  the  last  step  was  a 
replication  filed  under  the  old  practice.  •  Spencer 
v.  Allen,  4  Hare,  455. 

The  114th  Order  (s.  4)  of  May,  1845,  as  to  the 
dismissal  of  bills  for  want  of  prosecution,  applies 
to  cases  in  which  publication  passed  under  the  old 
practice,  before  the  Orders  of  May,  1845,  came 
into  operation.  Robinson  v.  Purday,  4  Hare,  483. 

The  114th  Order  of  May,  1845,  as  to  the  dis- 
missal of  bills  for  want  of  prosecution,  does  not 
apply  to  a  case  where  a  subpoena  to  rejoin  had 
been  served,  and  there  had  been  a  commission  to 
examine  witnesses  before  the  Orders  of  May, 
1845,  came  into  operation,  but  publication  has  not 
passed.  Prentice  v.  Phillips,  4  Hare,  484. 

There  may  be  a  dismissal  for  want  of  parties, 
when,  if  those  parties  were  present,  it  is  plain  the 
plaintiff  could  have  no  decree.  Love  v.  Fairlie, 
1  Cooper,  38,  n. 

Bill  dismissed  for  want  of  parties,  the  absent 
parties  having  once  been  defendants,  and  having 
dismissed  the  bill  for  want  of  prosecution,  and 
there  having  been  generally  little  care  and  activity 
in  the  conduct  of  the  suit.  Latouche  v.  Halford, 
1  Cooper,  39,  n. 

After  replication  had  been  filed,  the  defendant 
became  entitled  to  move  to  dismiss  the  bill  before 
the  Orders  of  May,  1845,  came  into  operation.  On 
motion  afterwards,  leave  was  given  to  the  plaintiff 
to  file  a  replication  under  the  New  Orders  within 
a  week ;  and  if  not,  the  bill  to  be  dismissed. 
Brandt  v.  Epps,  4  Hare,  343. 

Old  practice,  where  dismissal  upon  bill  and 
answer,  to  permit  a  replication  to  be  filed  and 
a  second  hearing.  Watts  v.  Eglinton  (Lord), 
1  Cooper,  45,  n. 

Some  early  cases  in  which,  notwithstanding  the 
old  rule  for  dismissing  the  bill,  orders  were  made 
for  adjournment,  with  leave  to  amend  by  adding 
parties.  Id.  46. 

Some  cases  in  the  earlier  part  of  the  last  cen- 
tury, in  which  suits  were  dismissed  for  want  of 
parties.  Id.  43,  n. 
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A  suit  having  become  defective  in  consequence 
of  the  bankruptcy  of  a  co-plaintiff,  the  defendant 
moved  to  dismiss  absolute  : — Held,  that  the  Court, 
on  such  a  motion,  might  order  the  plaintiff  to  sup- 
ply the  defect  within  a  limited  time,  or  in  default, 
that  the  bill  might  be  dismissed.  Ward  v.  Ward, 
8  Beav.  397. 

Quaere,  whether  a  defendant,  entitled  to  the  dis- 
missal of  the  bill  under  the  Orders  of  1828.  before 
the  Orders  of  May,  1845,  came  into  operation,  but 
not  entitled  to  move  to  dismiss  under  the  latter 
Orders,  must  not  proceed  according  to  the  old 
practice.  Whitworth  v.  Whitworth,  10  Jur.  3 — 
V.  C.  K.  B. 

A  plaintiff  moving,  "  that,  as  against  a  defend- 
ant who  was  interested  in  the  subject-matter  of 
the  suit,  and  has  disclaimed  all  interest  therein, 
the  bill  may  be  dismissed,  the  plaintiff  paying  the 
costs,  without  prejudice  to  any  question  which  may 
hereafter  be  raised  by  the  plaintiff  as  to  the  mode 
in  which  those  costs  shall  ultimately  be  paid," 
need  not  serve  the  other  defendants  with  notice 
of  the  motion.  Bailey  v.  Lambert,  10  Jur.  109 — 
V.  C.  E. 

Subpoena  to  rejoin  was  filed  in  January,  1844; 
and  in  the  same  month  a  commission  to  examine 
witnesses  in  England  was  directed.  In  May  fol- 
lowing an  order  was  made  for  a  commission  to 
examine  witnesses  abroad,  and  since  that  time  no 
other  proceeding  had  been  taken  in  the  cause. 
The  Court,  upon  motion  by  the  defendant,  in  De- 
cember, 1845,  to  dismiss,  and  cross  motion  on  the 
same  day  by  the  plaintiff  for  a  commission,  refused 
the  motion  to  dismiss  as  irregular,  and  directed  a 
commission,  the  plaintiff  undertaking  that  publi- 
cation should  pass  on  the  31st  of  January  follow- 
ing. Prentice  v.  Phillips,  10  Jur.  26— V.  C.  W. 

Held,  also,  that  neither  the  Orders  of  April, 
1828,  and  November,  1831 ,  nor  those  of  May,  1845, 
were  applicable  to  the  case.  Ib. 

Where  the  answer  was  filed  before  the  28th  of 
October,  the  suit  comes  within  the  operation  of  the 
New  Orders  as  to  the  dismissal  of  the  bill.  Bull- 
winkle  v.  Vorwerg,  10  Jur.  107— V.  C.  E. 

Motion  to  Dismiss. — 1.  When  Order  made.] — A 
bill  was  filed  against  A.  and  B.  A.  obtained  an 
order  to  stay  proceedings  until  the  plaintiff  had 
paid  the  costs  of  a  former  suit  for  the  same  object, 
and  which  had  been  dismissed,  with  costs.  The 
plaintiff,  not  paying  the  costs,  was  prevented  from 
proceeding  against  A.,  and,  after  considerable  de- 
lay, B.  procured  the  bill  to  be  dismissed  for  want 
of  prosecution.  Lautour  v.  Holcambe,  10  Beav.  256. 

An  order  to  amend  a  bill  was  served  upon  four 
defendants  (after  they  had  put  in  their  answer  to 
the  original  bill)  with  a  tender  of  6s.  Sd.  costs, 
which  tender  was  refused:  the  bill  was  amended, 
and,  as  amended,  required  answering,  but  the 
plaintiff  neither  tendered  the  ordinary  costs  to  the 
defendants  nor  served  them  with  subpoenas : — 
Held,  that  the  defendants  were  entitled  to  move 
to  dismiss  the  bill  for  want  of  prosecution^  upon 
the  plaintiff  not  filing  a  replication  to  their  answer, 
or  setting  down  the  cause  on  bill  and  answer 
within  the  usual  time.  Raistrick  v.  Elsworth, 
12  Jur.  281;  17  L.  J.,  Chanc.,  248— V.  C.  B. 

It  is  no  answer  to  a  motion  by  one  defendant  for 
dismissal  of  the  bill  against  him,  that  the  delay  is 
occasioned  by  the  difficulties  in  drawing  up  an 
order  made  with  respect  to  other  defendants. 
Jones  v.  Morgan,  12  Jur.  388  ;  17  L.  J.,  Chanc., 
365— V.  C.  E. 

VOL.  VI. — 39 


A  notice  of  motion  to  dismiss  the  bill  fur  want 
of  prosecution  was  given,  and  riftor-.vanl.s  tin-  plain- 
tiff became  bankrupt.  On  the  motion  coming  on. 
and  the  plaintiff  not  appearing,  tin-  nr.ii-r  of  dis- 
missal was  made.  Sibson  v.  Edeeworth.  12  Jur. 
972— V.  C.  B. 

See,  also,  in  the  case  of  a  defendant  becoming 
a  bankrupt,  Tindlay  v.  Lawrance,  12  Jur.  934 — 
V.  C.  B. 

2.  When  refused.]— Motion  by  plaintiff  that  the 
bill  might  be  dismissed  against  a  disclaiming  de- 
fendant, with  costs,  but  without  prejudice  to  anv 
question  how  the  costs  of  that  defendant  should  t c 
ultimately  borne,  refused.  The  other  defendants 
were  not  served.  Wigginton  v.  Pateman,  12  Jur. 
89—V.  C.  E. 

On  the  hearing  of  a  cause,  it  appeared  to  be  de- 
fective for  want  of  parties,  and  it  stood  over  for 
amendment,  and  was  amended  accordingly,  but 
was  not  again  set  down  for  hearing.  Afterwards, 
one  of  the  plaintiffs  became  bankrupt,  and  the  re- 
maining plaintiff  was  ordered,  on  the  application 
of  the  defendant,  to  file  a  supplemental  bill  against 
his  assignees  within  a  limited  time,  or  the  bill  to 
stand  dismissed.  A  supplemental  bill  was  filed 
within  the  time  limited,  but  no  process  was  issued 
upon  it : — Held,  on  a  motion  by  the  defendant  who 
made  the  former  motion,  that  the  original  and 
supplemental  bills  might  be  dismissed  against  all 
the  defendants,  with  costs;  that  the  plaintiff  had 
not  complied  with  the  order,  and  that  the  defend- 
ant was  entitled  to  have  the  original  bill  dismissed 
as  against  himself,  but  not  against  the  other  de- 
fendants, and  that  he  was  not  entitled  to  have  the 
supplemental  bill  dismissed,  as  he  was  no  party  to 
it.  Ward  v.  Ward,  12  Jur.  592;  17  L.  J.,  Chanc., 
397— R. 

Where  the  subpoena  to  rejoin  had  been  served 
two  months  before  the  New  Orders  came  into  ope- 
ration, the  bill  cannot  be  dismissed  under  the  New 
Orders.  Griffith  v.  Griffith,  12  Jur.  1081— V.  C.  E. 
3.  Cos's  of  Motion.]  — Question  as  to  costs  of  mo- 
tion to  dismiss  for  want  of  prosecution,  where  no 
want  of  due  diligence  on  the  plaintiff's  part.  Tay- 
lor v.  Rawlinson,  2  Coop.  143 — V.  C.  B. 

A  defendant,  whose  motion  to  dismiss  was  an- 
swered by  a  replication,  refusing  to  accept  costs 
for  preparing  and  serving  the  notice,  and  proceed- 
in^  with  his  motion, — it  was  refused  with  costs, 
mfnus  20s.  Wright  v.  Angle,  6  Hare,  109;  1 
Jur.  34. 

Where  the  plaintiff  has  the  bill  dismissed  as 
against  a  pauper  defendant,  the  defendant  is  en- 
tilled  to  divers  costs.  Rubery  v.  Morris,  12  Jur. 
689— V.  C.  E. 

The  rule  that  a  defendant,  coming  to  stay  a  suit 
before  the  hearing,  must  give  the  plaintili  all 
he  claims,  applies  to  the   plaintiff's  clam,   ,n  the 


suit      Therefore,  in  a  case  in 


which  defendant, 


before  the  hearing,  moved  to  dismiss    on  pay 
of  certain  costs,  the  Court  entertained  the  collate 
ral  question  whether  particular  costs,  c 
the  plaintiff,  in  addition  to  those  specified   in  1 
notice  of  motion,  were  or  not  costs  properly  foe 
red      Penny  v.  Beavan,  12  Jnr.  936— \  .  C.  W. 


incur- 


i 


red.     Penny 

Nullity  and  Irregularity.}  —  Distim-um, 
trreKular  order  obtained  prior,  and  where  obttuned 

subsequent  to  the  contempt.    Sarhef  r.  Dauon, 

1  Cooper,  207,  n. 

Where  there  has  been  a  previous  referei 
the  Master  in  a  cause,  all  Bubiequent  reference! 

should  be  made  tu  the  same  Master,  and  not  to  tUe 
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Master  in  rotation.  If,  however,  the  order  erro- 
neously obtained  was  the  consequence  of  a  mere 
omission,  and  not  the  wilful  or  perverse  conduct 
of  the  plaintiff,  the  Court  will  direct  the  reference 
to  the  proper  Master,  although  the  order  to  pro- 
ceed was  not  obtained  within  the  proper  time. 
Tuck  v.  Rayment,  15  Law  J.,  N.  S.,  M.  R.,  103. 

Exceptions  being  allowed,  the  plaintiff  obtained 
an  order  to  amend,  and  that  the  defendants  might 
answer  the  exceptions  and  amendments  together. 
Before  this  answer  had  been  served,  the  defendant 
put  in  a  further  answer  : — Held,  regular,  and  the 
order  was  discharged.  Hemming  v.  Dingwall, 
S  Beav.  102. 

A  defendant  served  with  a  copy  of  the  original 
bill,  under  the  23d  Order  of  August,  1841,  did  not 
enter  an  appearance.  At  the  hearing  leave  was 
given  to  amend  the  bill  by  adding  parties  ;  the 
same  defendant  was  served  with  a  copy  of  the 
amended  bill,  and  thereupon  he  appeared  and  de- 
murred : — Held,  on  motion,  that  the  demurrer  of 
the  defendant,  in  the  stage  to  which  the  cause  had 
arrived,  was  irregular,  and  must  be  taken  off  the 
file.  Powell  v.  Cockerell,  4  Hare,  565 ;  15  Law 
J.,  N.  S.,  196. 

The  proper  proceeding  to  adopt,  in  order  to 
discharge  an  order  for  a  commission  to  examine 
witnesses  on  the  Master's  certificate,  is  to  move 
to  have  the  certificate  taken  off  the  file,  and  not 
to  except  to  it.  Jones  v.  Creswicke,  10  Jur.  404 
—V.  C.  K.  B. 

Plaintiff,  after  the  expiration  of  three  weeks 
from  the  date  of  an  order,  giving  him  liberty  to 
amend  within  that  period,  moved,  upon  notice  to 
that  effect,  that  such  order  might  be  drawn  up 
and  dated  on  the  day  of  the  motion,  he  under- 
taking to  amend  within  one  week.  An  order 
having  been  granted  by  the  Court,  pursuant  to 
the  terms  of  the  notice,  but  subsequently  drawn 
up,  giving  three  weeks  time  for  amendment,  on 
the  motion  of  the  defendants  it  was  discharged 
for  irregularity.  Alcock  v.  Kempson,  10  Jur.  1 
— L.  C. 

Any  proceedings,  however  inadvertently  had, 
upon  a  decree  or  order  not  entered  in  the  regis- 
trar's book,  are  irregular  and  voidable.  Tolson  v. 
Jervis,  S  Beav.  364. 

An  attachment  set  aside  on  the  ground  that  the 
order  on  which  it  was  founded  had  not  been  en- 
tered, through  the  mistake  of  the  officer,  and  not 
through  any  neglect  of  the  party.  Ib. 

An  order  passed  in  May,  1839,  was  without  order 
entered  in  April,  1845,  held  irregular.  Ib. 

An  order  of  course,  alleged  to  have  been  irregu- 
larly obtained,  cannot  be  treated  as  a  nullity.  It 
operates,  until,  by  a  proper  application,  it  is  dis- 
charged. Blake  v.  Blake,  7  Beav.  514. 

Motion  made,  that  a  bill  should  be  taken  off  the 
file,  on  the  ground  that  the  person  whose  name 
was  affixed  to  the  bill  as  the  plaintiff's  solicitor 
was  not  a  solicitor  of  the  Court.  Order  made 
thereon,  where  there  was  a  suggestion  that  the 
name  of  a  solicitor  of  the  Court  would  be  substi- 
tuted. Richardson  v.  Moore,  15  Law  J.,  N.  S., 
424— V.  C.  K.  B. 

Court  of  Chancery  less  indulgent  than  Courts  of 
Common  Law  to  parlies  neglecting  to  comply 
with  rules  of  procedure.  Hemming  v.  Dingwall, 
1  Cooper,  15. 

Acts  amounting  to  waiver  of  irregularity  in  an 
attachment,  though  not  available  in  answer  to  an 
application  by  a  prisoner  for  his  discharge,  are 


available  where  the  party  has  obtained  his  dis- 
charge, and  where  his  only  object  in  impeaching 
the  attachment  is  to  set  aside  subsequent  pro- 
ceedings founded  upon  it.  Needham  v.  Needham, 
1  Phil  640;  15  Law  J.,  N.  S.,  132. 

Preliminary  Inquiries  and  Accounts.]  —  The 
Court  refused  to  direct  preliminary  inquiries  under 
the  5th  Order  of  the  9th  of  May,  1S3.9,  in  a  cre- 
ditor's suit,  where  the  plaintiff  was  both  creditor 
and  administrator  of  the  intestate,  and  the  bill 
was  filed  against  the  infant  heir-at-law,  and  sought 
to  charge  the  real  estate  with  the  debts  which  the 
personal  estate  was  insufficient  to  pay.  Leaden  v. 
Lewin,  4  Hare,  634. 

The  plaintiff  under  a  will  claimed  a  fund  over 
which  the  testatrix  had  a  power  of  appointment, 
and  which  was  subject  to  a  gift  over  in  default  of 
appointment  to  the  children  of  the  donor  of  the 
power.  The  trustees  did  not  admit  that  the  will 
was  an  effectual  appointment:  —  Held,  that,  al- 
though the  plaintiff's  title  was  not  admitted,  it 
was  a  case  in  which  the  persons  entitled  in  default 
of  appointment  were  necessary  parties,  and  where 
the  Court  would  therefore,  under  the  5th  Order 
of  the  9th  of  May,  1839,  direct  preliminary  in- 
quiries to  ascertain  who  were  such  persons.  Johns 
v.Dickinson,  5  Hare,  130. 

In  a  suit  instituted  for  the  administration  and 
distribution  of  funds  under  a  will,  on  motion  for 
reference,  on  preliminary  inquiries,  as  to  proper 
parties  to  the  suit,  inctimbrancers  of  shares  of 
parties  interested,  and  taking  of  accounts,  &c., 
with  liberty  for  Master  to  state  special  circum- 
stances, the  Court  granted  a  reference  only  as  to 
parties.  Greedy  v.  Lavender,  15  Law  J.,  N.  S., 
M.  R.,217. 

VII.  DECREES  AND  ORDERS. 

Decrees.] — A  decree  giving  effect  to  allegations 
read  from  an  answer,  not  proved  nor  admitted, 
is  varied  in  that  respect,  and  an  inquiry  on  the 
subject  is  directed  before  the  Master.  Barrett  v. 
Stockton  and  Darlington  Railway  Company,  1  H. 
L.  Ca.  18. 

Observations  as  to  the  mode  and  forms  of  draw- 
ing up  and  passing  decrees  in  the  registrar's  office. 
Davenport  v.  Stafford,  8  Bea.  503;  9  Jur.  801;  14 
Law  J.,  Chanc.,  415. 

By  consent,  the  registrar,  in  drawing  up  a  de- 
cree, sometimes  permits  such  alterations  to  be 
made  in  it  as  he  believes  the  Court  would  sanc- 
tion, and  which  are  binding  on  the  parties.  Ib. 

Strict  regularity  requires  that  every  word  of  a 
decree  should  be  pronounced  or  dictated  by  the 
Court,  and  that,  without  a  subsequent  order  of 
the  Court,  or  at  least  without  personal  communi- 
cation with  the  Judge,  no  alteration  should  be 
made.  This  became  at  first  inconvenient,  and  at 
length  impracticable,  and  now  the  registrars,  upon 
consent,  allow  alterations,  as  the  admission  of 
assets  and  striking  out  the  direction  to  take  ac- 
counts, which  would  have  been  necessary  if  assets 
had  not  been  admitted.  The  admission  is  usually 
stated  to  have  been  made  by  the  party's  coun- 
sel. Ib. 

As  to  the  mode  of  proceeding  to  be  relieved 
from  an  admission  in  a  decree  fraudulently  in- 
serted, or  consented  to  by  mistake.  Ib. 

If  a  party  has  been  induced,  by  fraud,  to  con- 
sent, or  has,  by  mistake,  consented  to  a  decree, 
the  Court  has  the  power  to  relieve  him,  and  will 
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do  so,  upon  being  satisfied  that  fraud  or  mistake 
existed,  that  the  conduct  of  the  party  himself  had 
not  deprived  him  of  the  title  to  relief,  and  that  the 
relief  can  be  given  with  due  regard  to  the  just 
interests  of  others.  Ib. 

It  is  doubtful  whether  the  form  of  proceedings 
in  such  cases  is  strictly  settled,  or  whether  the 
same  form  is  exclusively  applicable  to  all  cases. 
If  the  application  for  relief  is  made  immediately 
and  before  any  proceeding  of  any  kind  has  been 
had,  and  if  the  evidence  be  clear,  a  rehearing, 
which  places  everybody  in  the  same  position  as 
when  the  consent  was  given  or  supposed  to  be 
given,  would  probably  be  sufficient.  If  the  appli- 
cation be  after  the  lapse  of  years,  after  a  devolu- 
tion of  title,  and  after  various  proceedings  have 
been  had,  the  parties  may  have  done  or  omitted 
to  do  so  many  acts  materially  affecting  their  rights, 
as  to  make  it,  in  the  highest  degree,  unjust  to 
place  them  in  the  same  position  as  they  were  in  at 
the  time  when  the  consent  was  given  or  supposed 
to  be  given.  In  such  a  case,  a  rehearing  could 
scarcely  be  thought  of  itself  sufficient.  Again, 
there  may  be  differences  in  this  respect  between 
cases  of  fraud  and  cases  of  mistake.  In  cases  of 
fraud,  the  party  aggrieved  may  file  an  original  bill 
for  relief,  and  it  may  well  be  thought  that  he  ought 
always  to  do  so.  Ib. 

A  decree  made  in  1830,  contained  an  admission 
of  assets  :  a  petition  of  rehearing  and  a  special 
petition  to  be  relieved  from  the  admission  were  pre- 
sented, which  the  Court  conceived  to  be  grounded 
on  a  fraud  committed: — Held,  in  1845,  that 
whether  fraud  or  mistake  had  been  committed,  yet, 
considering  the  circumstances  of  the  case,  the 
length  of  time  that  had  elapsed,  the  transactions 
that  had  taken  place,  the  absence  of  documents, 
and  the  imperfection  of  the  evidence,  justice  could 
not  be  done  upon  a  mere  rehearing  of  the  cause 
as  it  stood  in  1830.  Ib. 

Observations  on  the  importance  of  confining 
inquiries,  directed  by  a  decree,  strictly  to  the 
issue  raised  by  the  case  upon  the  pleadings.  Bel- 
lamy v.  Sabine,  2  Ph.  425;  17  L.  J.,  Chanc.,  105. 

Correction  of.]  —  A  direction  for  the  Master  to 
settle  a  conveyance  omitted  in  a  decree  was  sup- 
plied by  petition.  Trevelyan  v.  Charter,  9  Bea.  140. 

An  accidental  slip  in  a  decree  directing  a  sale, 
if  certain  persons  "and  the  heir-at-law"  should 
be  found  parties,  corrected,  on  petition,  by  sub- 
stituting the  words  "  other  than  the  heir-at-law." 
Turner  v.  Hodgson,  9  Bea.  265. 

Inrolment  of.]  —  The  Court  will  not  vacate  an 
inrolment  on  the  ground  of  surprise,  if  the  party 
inrolling  has  not  done  anything  to  induce  his  oppo- 
nent to  believe  the  decree  would  not  be  inrolled. 
Lewis  v.  Hinton,  11  Jur.  255  ;  16  Law  J.,  Chanc., 
268— C. 

In  order  to  stop  the  inrolment  of  a  decree,  the 
order  for  rehearing  must  be  served  before  the 
completion  of  the  inrolment  is  made.  Groom  v. 
Slinton,  11  Jur.  895— C. 

Semble,  the  Vice-Chancellors  have  no  jurisdic- 
tion to  order  the  inrolment  of  a  decree  to  be  va- 
cated. Ford  v.  Wastell,  11  Jur.  537;  16  Law  J., 
Chanc.,  372— V.  C.  W. 

Inrolment  of  a  decree  vacated  in  a  case  where 
an  order  for  liberty  to  enrol  nunc  pro  tnnc  was  ne- 
cessary, on  the  ground  that  that  order  had  not 
been  served  on  the  party  lodging  the  caveat  at  the 
time  when  the  inrolment  was  completed.  Woods 
v.  Woods,  12  Jur.  662;  17  L.  J.,  Chanc.,  426— C. 


Drawing  up.}  —  An  abtitr-mrnt  of  the  suit  sul 
quent  to  the  hearing,  does  not  prevent  the  Court 
from  pronouncing  judgment,  or  tin;  Registrar  in 
general  from  drawing  up  tin;  decree,  hrlxlmm  \. 
Percival,  2  Coop.  17li—  V.  C.  W.  .See  also  Kirk  v. 
Bromley  Union,  Id.  177  —  r. 

Orders.]  —  A  person  who  is  not  a  party  to  a 
cause,  cannot  in  general  apply  to  discharge  an 
order  made  in  that  cause.  Iloughton\.  Godschall, 
2  Coop.  89  —  C. 

In  a  suit  to  raise  a  charge  affecting  the  inheri- 
tance, the  tenant  in  tail  consented  to  an  interlo- 
cutory order,  referring  it  to  the  Master  to  take  the 
accounts  prayed,  and  died  after  the  report  was 
made,  but  before  certain  objections  taken  to  it  by 
the  tenant  in  tail  were  disposed  of:  —  Held,  that 
the  proceedings  had  under  the  consent  order,  were 
binding  on  the  issue  in  tail  ;  but  that  he  was  en- 
titled to  be  placed  in  the  position  of  the  tenant  in 
tail  when  he  died;  and  liberty  was  given  to  him 
to  argue  the  objections.  Creagh  v.  Creagh,  3  J.  & 
L.  485. 

An  order  made  by  the  Master,  although  obtained 
irregularly,  and  ex  parte  as  to  some  of  the  parties  in 
the  cause,  cannot  be  treated  by  them  as  a  nullity  ; 
and,  therefore,  where  one  defendant  had,  without 
notice  to  his  co-defendants,  obtained  an  order 
from  the  Master  to  enlarge  publication  ;  and,  be- 
fore the  enlarged  time  expired,  another  defendant, 
knowing  of  the  order,  set  down  the  cause  for  hear- 
ing ;  the  cause  was  ordered  to  be  struck  out  of  the 
Registrar's  book,  with  costs  to  be  paid  by  the  de- 
fendant who  had  set  it  down.  Hughes  v.  Williams, 
6  Hare,  71.  Affirmed  by  Lord  Chancellor,  26th 
March,  1847. 

A  solicitor,  subsequently  to  the  passing  of  an 
order  which  had  been  obtained,  was  discharged 
and  a  new  solicitor  appointed.  The  new  solicitor 
applied  to  him  to  enter  the  order,  but  he  refused, 
on  the  ground  that  he  had  a  lien  for  his  costs.  The 
Court  held,  that  an  order  of  the  Court  duly  passed 
could  not  be  intercepted  in  its  entry  by  any  lien. 
Clifford  v.  Turrell,  12  Jur.  428—  V.  C.  B. 

In  what  case  the  decree  ought  to  reserve  "  the 
equity,"  and  not  further  directions.  Winthrop  v. 
Winihrop,  1  Cooper,  204. 

Mode  of  referring  in  a  decree  to  evidence  which 
has  been  rejected  or  admitted  de  bene  esse.  Wat- 
son v.  Parker,  15  Law  J.,  N.  S.,  L.  C.,  400. 

Mistake  in  a  decree  corrected  under  the  45th 
Order  of  1828,  notwithstanding  it  had  been  pro- 
nounced seven  years,  and  the  cause  had  been 
heard  for  further  directions.  Askew  v.  Peddle, 
14  Sim.  301. 

In  order  to  obtain  a  decree  for  the  sale  of  a  tcs 
tator's  real  estate,  for  payment  of  his  debts,  under 
the  stat.  3  &  4  Will.  4,  c.  104,  it  is  not  necess 
that  the  bill  should  be   filed  by  a  creditor.     Di 
ning  v.  Henderson,  2  Coll.  C.  C.  330. 

Orders  of  Course.]  —  In   respect   oi-  orders    of 
course  made  at  the  Rolls  in  a  Vice-Cha 
cause,  the  Master  of  the  Rolls  has  no 
over  anything  but  the  nil.-.:.'.!  irregularity  an< 
incident  costs.    In  such  cases  UN-  meri 
cial  circumstances  cannot   be    consii  >"• 

Master  of  the  Rolls  except  upon   th.-  M"'-< 
incidental  costs.  Holcombev.  Antrob 

The  plaintiff  in  u  Vice-Chancelloi 
under  an  .obligation  to  obtain  »..  order  to  ret 

is  bill  *™™«*' 


. 

before  the  3d  of  April,  o  bis  bill 

He  was  prevented    comply  reason   ol 

defendant's  delay  in  appearing   according 
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dertaking.  Subsequent  to  the  3d  of  April,  th 
plaintiff  obtained,  at  the  Rolls,  an  order  of  course 
to  revive,  omitting  all  mention  of  the  obligation 
he  was  under: — Held,  upon  a  motion  before  the 
Master  of  the  Rolls  to  discharge  an  order  for 
irregularity,  that  the  Master  of  the  Rolls  had  no 
jurisdiction  to  consider  the  conduct  of  the  de- 
fendant in  not  appearing,  although  it  afforded  a 
sufficient  answer  to  the  motion,  if  brought  before 
the  proper  jurisdiction.  Ib. 

A  party  obtaining  an  order  of  course  is  bound 
to  state  truly  every  fact  which  is  material  to  the 
question,  whether  an  order  ought  to  be  granted  as 
of  course  or  not.  Ib. 

Upon  a  motion  to  discharge  an  order  obtained 
as  of  course,  which  ought  to  have  been  the  sub- 
ject of  a  special  application,  the  order  is  to  be 
discharged  on  that  ground,  although  there  may  be 
merits  on  which  it  might  have  been  proper  to  grant 
the  order.  Ib. 

A  defendant,  upon  filing  his  plea,  obtained  an 
order  of  course  for  his  discharge,  suppressing  the 
fact  that  the  plaintiff  had  previously  given  notice 
of  motion  to  take  the  plea  off  the  file.  The  order 
•was  discharged  for  the  suppression.  Wilkin  v. 
Nainby,  8  Bea.  465;  9  Jur.  611;  14  Law  J., 
Chanc.,  402. 

An  order  of  course  may  be  amended  before 
service  ;  but  semble,  that  after  service  it  cannot 
be  amended  in  the  absence  of  the  party  to  be 
affected  thereby.  Wool  v.  Townley,  9  Bea.  41; 
15  Law  J.,  Chanc.,  143. 

In  discharging  an  order  of  course  attached  to 
another  court,  the  Master  of  Rolls  has  not  autho- 
rity to  direct  the  costs  to  be  costs  in  the  cause.  Ib. 

Erroneous  Order.] — An  order  of  the  Court,  of 
\vhich  the  party  affected  by  it  has  notice,  though 
not  formally  served  upon  him,  is  not  to  be  disre- 
garded or  treated  by  him  as  a  nullity,  however  cer- 
tain it  may  be  that  the  order  is  erroneous,  and 
would,  upon  a  proper  application  lor  that  purpose, 
be  discharged.  Chuck  v.  Cremer,  2  Ph.  113  ;  1  Coop. 
338;  16  Law  J.,  Chanc. ,92. 

An  order  of  a  Master,  of  which  a  party  affected 
by  it  has  notice,  though  not  formally  served  upon 
him,  is  not  to  be  disregarded  or  treated  by  him  as 
a  nullity,  however  certain  it  may  be  that  the  order 
is  irregular,  and  would,  upon  a  proper  application 
for  that  purpose,  be  discharged.  Hughes  v.  Wil- 
liams, 11  Jur.  237;  16  Law  J.,  Chanc.,  200 — 
V.  C.  W. 

Discharging  Order.]  —  The  effect  which  dis- 
charging an  order  has  upon  proceedings  conse- 
quent on  that  order.  Dingwall  v.  Hemming,  11  Jur. 
177;  16  Law  J.,  Chanc.,  267— C. 

Dissolution  of  partnership  between  tailors,  A. 
and  B.  In  consideration  of  A.  paying  a  certain 
sum  to  B.,  B.  assigned  all  his  interest  in  said  busi- 
ness to  A.,  and  covenanted  that  he  would  not  at 
any  time  carry  on,  or  practise,  or  engage  in,  alone 
or  with  any  other  person,  the  trade  or  business  of 
a  tailor,  within  the  space  of  twenty  miles  from 
London.  In  another  part  of  the  deed,  A.  covenant- 
ed that  B.  should  be  employed  as  a  cutter  in  said 
business  so  long  as  said  business  should  be  carried 
on,  or  so  long  as  B.  should  diligently  and  faithfully 
attend  to  the  said  business.  Upon  a  bill  by  A., 
praying  an  injunction  to  restrain  B.  from  carrying 
on  the  business  of  a  tailor — Held,  that,  although 
that  part  of  the  agreement  with  reference  to  the 
employment  of  B.  could  not  be  enforced  in  this 
Court,  yet,  there  being  a  good  consideration  for 


B.'s  negative  covenant,  the  Court  would  enforce 
that  part  of  the  agreement.  Rolfe  v.  Rolfe,  10  Jur. 
61— V.  C.  E. 

Held,  also,  that  acting  as  the  foreman  of  the  busi- 
ness of  a  tailor  was  a  violation  of  the  agreement 
by  B.  Ib. 

A  defendant  having  committed  a  breach  of  the 
common  injunction,  by  proceeding  with  the  action, 
but  the  injunction  having  been  subsequently  dis- 
solved, does  not  lose  his  right  of  any  part  of  the 
costs  of  that  action  as  against  the  plaintiffin  equity  ; 
and  the  Court  will  not  interfere  with  his  continuing 
the  action  for  the  purpose  of  enforcing  the  pay- 
ment of  those  costs.  Newman  \.  Ring,  10  Jur. 
938— L.  C. 

An  order  nisi  having  been  obtained  to  dissolve 
the  common  injunction,  an  undertaking  to  show 
cause,  handed  in  to  the  registrar  on  the  day  named 
for  making  the  order  absolute,  will  prevent  the 
order  being  made  absolute  on  that  day.  Id.  463. 

A  party  guilty  of  a  breach  of  an  injunction 
through  mistake  will  not  be  committed,  but  will 
have  to  pay  the  costs  of  the  application  bringing 
that  breach  under  the  notice  of  the  Court.  Ib. 


VIII.  APPEAL,  REHEARING. 

Generally,  the  Court  leaves  the  question  of  re- 
hearing to  the  certificate  of  counsel,  reserving, 
nevertheless,  its  power  and  jurisdiction  ;  and  if  the 
order  to  rehear  be  obtained  under  such  circum- 
stances, or  in  such  a  manner  that  any  party  has  a 
right  to  complain,  the  proper  proceeding  is  to 
apply  to  take  the  petition  off  the  file.  Gwynne  v. 
Edwards,  9  Bea.  22  ;  15  Law  J.,  Chanc.,  84. 

Where  a  person  not  a  party  to  the  suit  is  desi- 
•ous  of  obtaining  a  rehearing,  he  must  apply  for 
eave  to  present  a  petition  to  rehear.  Ib. 

A  bill  by  a  creditor  to  obtain  relief  inconsistent 
with  an  order  in  a  previous  suit,  was  filed  nearly 
twenty  years  subsequent  to  the  date  of  the  order, 
and  prayed  that  the  order  might  be  reviewed.  An 
application  to  rehear  the  former  suit  was  refused 
on  the  ground  of  laches,  acquiescence,  and  length 
of  time,  but  with  liberty  to  renew  the  application 
at  the  hearing  of  the  second  suit.  Ib. 

A  party  who  comes  in  in  a  creditors'  suit,  in- 
trusting the  management  of  the  suit  to  the  plain- 
iff,  must,  upon  an  application  to  review  the  pro- 
ceeding, stand  in  the  place  of  the  plaintiff,  and  in  the 
absence  of  fraud  be  bound  by  his  knosvledge.  16. 

The  Lord  Chancellor  will  not  hear  a  motion  by 
,vay  of  appeal  from  an  ex  parte  order  pronounced 
>y  another  branch  of  the  Court.  Sturgeon  \. 
Hooker,  2  Ph.  289. 

On  the  hearing  of  an  appeal  presented  by  a  de- 
""endant,  the  Court  having  intimated  that  a  ques- 

ion  included  in  it  relating  to  costs,  could  not  be 

one  into  in  the  absence  of  co-defendants  who  had 
not  been  served,  counsel  were  in  the  course  of  the 
argument  instructed  to  appear  for  them  gratis;  but 

he  Lord  Chancellor  refused  to  sanction  such  an 
appearance,  and  disposed  of  the  case  as  if  they 

lad  not  appeared.  Attorney-General  v.  Gibbs, 
2  Ph.  327. 

Neither  the  Vice-Chancellors  nor  the  Lord  Chan- 

ellor  have  jurisdiction  to  rehear  an  order  that  is 

nrolled,  and  the  House  of  Lords  can  only  rehear 

uch   an    order    for   the    purpose    of  determining 

whether  it  was  proper  at  the  time  it  was  made. 

ordv.  Wast  ell,  11  Jur.  537;  16  Law  J..  Chanc.. 

J72— V.  C.  W. 
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The  Lord  Chancellor  will  not,  in  causes  depend-        Right  to  Begin.]  — The  appellant  in  an  appeal 

ing  in    the  courts   of  the   Vice-Chancellors,    hear  to  the  Lord  Chancellor  has  a  ri^ht  to  be-in   m  ail 

motions  by  way  of  appeal  from  orders  of  the  Mas-  cases,  except  where  the  appeal  is  broiT-ht  from 

ter  giving  or  refusing  leave  to  amend.     Coombes  v.  the  whole  of  the  decree  upon  MM  ordinal 
Warwick,  1  Coop.  282. 

There  may  be  (overruling  Beresford  v.  Adair, 
2  Cox,  156)  an  appeal  from  an  order  that  a  cause 
shall  stand  over,  with  liberty  to  amend  by  adding 


parties. 
975. 


Davis  v.  Chanter,  1  Coop.  285  ;   10  Jur. 


An  application  by  motion  or  petition  which  has 
failed  in  the  Court  below,  may  be  renewed  before 
the  Lord  Chancellor  upon  fresh  evidence.  If, 
however,  the  application  before  the  Lord  Chancel- 
lor is  to  discharge  an  order  as  not  justified  by  the 
evidence,  no  evidence  can  be  used  but  what  ap- 
pears recited  in  the  order  as  read.  Tanner  v.  Car- 
ter, 1  Coop.  337. 

If  the  order  appealed  from  omits  to  recite  an  affi- 
davit read  in  the  Court  below,  opportunity  will  be 
given  to  get  the  order  amended.  76. 

The  general  rule  is,  that  a  party  does  not  lose 
the  right  of  appeal  by  acting  upon  an  order.  Mas- 
terman  v.  Price,  1  Coop.  358. 

To  prevent  the  inrolment  of  a  decree,  the  order 
for  setting  down  the  cause  to  be  reheard  must  be 
actually  served,  and  notice  of  its  having  been 
made  is  not  sufficient.  Groom  v.  Stinton,  2  Ph. 
384;  11  Jur.  895;  17  L.  J.,  Chanc.,  1. 

Where,  after  the  trial  of  an  issue  directed  by 
the  Court  below,  the  party  who  failed  appealed 
from  the  order  directing  it,  the  Lord  Chancellor, 
in  reversing  the  order  and  directing  a  new  issue, 
refused  the  other  party  the  costs  of  the  appeal, 
but  reserved  them.  Parker  v.  Morrell,  2  Ph.  453  ; 
12  Jur.  253  ;  17  L.  J.,  Chanc.,  226. 

In  a  case  where  the  Crown  would  not  be  liable 
to  costs,  the  judgment  of  the  Court  below  was 
affirmed,  without  costs.  London  (Corporation  of) 
v.  Attorney-General,  1  H.  L.  Ca.  440. 

Where  a  decree  or  order,  under  which  money 
has  been  paid,  is  reserved  on  appeal,  the  money 
is,  in  general,  ordered  to  be  repaid  without  interest. 
Parker  v.  Morrell,  2  Ph.  453;  12  Jur.  253. 

Where  an  objection  for  want  of  parties  is  allowed 
at  the  hearing  of  the  cause,  the  plaintiff  does  not, 
by  taking  the  usual  order  that  the  cause  should 
stand  over  with  leave  to  amend,  preclude  himself 
from  appealing  from  the  decision  on  the  objection. 
Davis  v.  Chanter,  2  Ph.  545;  17  L.  J.,  Chanc.,  297. 

The  Lord  Chancellor  does  not,  by  varying  an 
order  or  decree  upon  appeal,  take  possession  of 
the  cause  in  its  ulterior  stages;  but  subsequent 
proceedings  go  on  in  the  Court  below  as  if  his 
Lordship's  order  had  been  made  there.  Sowdon 
v.  Marriott,  2  Ph.  623;  12  Jur.  487;  17  L.  J., 
Chanc.,  449. 

The  effect  of  the  decision  of  the  Lord  Chan- 
cellor being  to  give  the  respondent  more  than  he 
had  obtained  by  the  decree  appealed  from,  the 
costs  of  the  respondent  were  made  costs  in  the 
cause,  instead  of  being  ordered  to  be  paid  by  the 
appealing  party.  Phelps  v.  Prothero,  12  Jur.  733; 
17  L.  J.,  Chanc.,  404  —  C. 

On  the  hearing  before  the  Vice-Chancellor,  the 
plaintiff  and  defendant,  by  their  counsel,  con- 
sented that  the  cause  should  be  decided  by  the 
Court,  "  without  directing  an  issue."  The  Vice- 
Chancellor  having  thereupon  dismissed  the  plain- 
tiff's bill  —  Held,  that  the  plaintiff  could  not  appeal 
from  the  order  generally  to  the  Lord  Chancellor. 
Stewart  \.  Forbes,  12  Jur.  968—  C. 


. 

Andrews  v.  Lockwood,  Bell  v.  Mexboroueh  (I. 
1  Coop.  246. 

Appeal  for  Costs.}  —  The  rule  which  prohibits  an 
appeal  for  costs  alone,  is  confined  to  those  cases 
in  which  the  correctness  of  the  decision  as  to  costs 
cannot  be  judged  of  without  rehearing  the  cause 
upon  the  merits,  and  therefore  does  not  apply  to  a 
case  in  which  the  error  of  such  decision  is  appa- 
rent on  the  face  of  the  decree  or  order  appealed 
from.  Chappell  v.  Purday,  2  Ph.  227;  11  Jur.  256  ; 

16  Law  J.,  Chanc.,  261. 

If  the  nature  of  the  case  be  such  as  to  render 
costs  a  matter  of  discretion  with  the  Court,  the 
mere  circumstance  that  they  form  part  of  the  re- 
lief specifically  prayed  by  the  bill,  does  not  make 
them  a  substantive  matter  of  appeal  from  the 
decree.  Lancashire  v.  Lancashire,  2  Ph.  657;  12 
Jur.  363;  17  L.  J.,  Chanc.,  270. 

Staying  Proceedings  pending  Appeal.] — A  de- 
murrer had  been  allowed  with  costs,  but  an  appeal 
had  been  heard,  and  was  standing  for  judgment. 
A  motion  to  stay  the  proceedings  for  costs  was 
refused  with  costs.  Bainbrigge  v.  Baddeley,  10 
Beav.  35. 

Under  what  circumstances  the  Court  will  stay 
the  execution  of  a  decree  appealed  from  until  the 
hearing  of  the  appeal.  Attorney-General  v.  Munro, 
12  Jur.  318— C. 

Stay  of  execution  of  decree  pending  an  appeal 
on  terms.  Prendergast  v.  Lushington,  12  Jur.  385 ; 

17  L.  J.,  Chanc.,  364— C. 

Motion  by  a  party  to  a  suit  to  stay  proceedings 
to  sell  an  estate  pending  an  appeal  refused  with 
costs,  the  applicant  not  having  himself  appealed. 
Rowley  v.  Adams,  9  Bea.  348. 

Motion  to  stay  proceedings  to  enforce  an  answer, 
until  an  appeal  to  the  House  of  Lords  from  an 
order  overruling  a  plea  should  be  disposed  of, 
refused.  Garcias  v.  Ricardo,  14  Sim.  528. 

Second  Rehearing.]  — Under  what  circumstances 
the  Court  will  grant  a  second  rehearing.  Upon  an 
application,  after  the  lapse  of  fifteen  years,  for  a 
second  rehearing  of  an  original  and  of  a  supple- 
mental cause,  in  each  of  which  a  decree  had  been 
made,  the  Court,  under  the  circumstances  of  the 
case,  granted  the  application  with  regard  to  the 
supplemental  cause,  there  being  an  evident  error 
in  the  decree,  but  refused  the  application  as  to  the 
original  cause.  Fuller  v.  Willis,  11  Jur.  233— C. 

On  the  second  rehearing  of  a  suit,  the  Court 
refused,  after  the  lapse  of  a  long  period  of  time, 
and  where  under  the  circumstances  of  the  case  no 
substantial  injustice  had  been  committed,  to  inter- 
fere with  the  decree  merely  on  account  of  irregu- 
larity. S.  C.,  Id.  895— C. 

IX.  RECEIVER. 

See    General    Orders,    infra,    (3/u.v    S,    184 
LXXXVIII.     And  see  PRACTICE  IN    K.<i  ITY  (Ire- 
land). 

Receiver   appointed    on    motion,   a!'i«  r    cle.-r.e, 
though   not   prayed   lor   by  the   bill. 
_Be//,°14  Sim.  392. 

A  receiver  will  not  I"'  :i|.|"nnteil  where  the 
aa  between  the  plaintitV  and   drrendaiil   are  doubt 
ful,  if  the  defendant  has  obtained  tli.-  le.jal  estate 


without  fraud,  and   no   case    of 


r   as    to    Ins 
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security  is  alleged.     Lancashire  \.  Lancashire,  9 
Bea.  120;  15  Law  J.,  Chanc.,  54. 

The  plaintiff  sued  as  heir,  and  the  answer 
neither  admitted  nor  denied  that  he  held  that 
character: — Held,  that  this  alone  was  not  a  suffi- 
cient ground  for  refusing  a  receiver.  Ib. 

The  Court  would  not,  at  the  instance  of  a  lay 
impropriator,  appoint  a  receiver  for  payment  of 
tithe  rent-charge,  upon  an  affidavit  merely  stating 
that  he  was  the  lay  impropriator  of  the  parish  ; 
where  it  appeared  that  his  title  to  the  tithes  had 
been  and  still  was  contested  by  the  parishioners, 
and  the  only  payment  he  had  obtained  out  of  the 
lands  of  the  respondent  was  by  the  hands  of  a  re- 
ceiver of  the  Court  appointed  in  the  suit  of  a  third 
person.  Greville  v.  Fleming,  2  Jones  &  Lat.  335. 

A  husband  contracted  for  a  lease  of  some  pre- 
mises, and  he  afterwards  induced  the  trustees  of 
his  marriage  settlement,  who  held  monies  for  the 
separate  use  of  his  wife  without  power  of  antici- 
pation, to  act  in  breach  of  their  trust,  and  to  pur- 
chase the  property.  The  property  was  conveyed 
to  the  trustees,  and  by  a  deed  executed  by  the  hus- 
band and  wife  it  was  declared  that  it  should  be 
held  for  their  indemnity  and  on  the  trusts  of  the 
settlement.  The  husband  laid  out  very  consider- 
able sums  of  money  in  building  and  repairs,  and 
with  the  consent  of  the  wife  was  permitted  to  re- 
ceive the  rents.  After  some  years  disputes  arose  ; 
the  trustees  insisted  on  receiving  the  rents,  and 
proceeded  atlaw  to  enforce  their  rights;  whereupon 
the  husband  filed  a  bill  against  the  trustees  and 
his  wife,  claiming  a  lease  under  the  agreement, 
and  asking  for  a  sale  of  the  property,  and  for  the 
application  of  the  produce,  first,  in  replacement  of 
the  trust  funds,  and  afterwards  in  reimbursing  the 
plaintiff  his  outlay.  A  motion  for  a  receiver  was 
refused  with  costs.  Wiles  v.  Cooper,  9  Bea.  294 ; 
15  Law  J.,  Chanc.,  129. 

Generally,  the  receiver  in  a  cause  ought  not  to 
make  any  application  to  the  Court:  if  he  finds 
himself  in  circumstances  of  difficulty,  he  should 
apply  to  the  plaintiff  to  make  the  necessary  appli- 
cation, and  on  his  default  the  receiver  may  then 
properly  apply  to  the  Court.  Parker  v.  Dunn, 

8  Bea.  497. 

The  direction  in  an  order  appointing  a  receiver, 
that  he  shall  manage  as  well  as  set  and  let  the 
estate,  authorizes  him  to  propose  to  the  Master, 
from  time  to  time,  to  make  ordinary  repairs  to  the 
buildings  on  the  estate.  Thornhill  v.  Thornhill, 
14  Sim.  600. 

A  receiver  who,  without  the  sanction  of  the 
Court,  defends  an  action  brought  against  him  by  a 
party  to  the  cause,  is  not  on  that  account  disenti- 
tled to  the  assistance  of  the  Court  in  recovering 
from  such  party  the  extra  costs  of  the  action, 
although,  if  his  defence  had  failed,  he  would  not, 
under  such  circumstances,  have  been  entitled  to 
reimbursement.  Bristowe  v.  Needham,  2  Ph.  190. 

An  adverse  application  was  made  against  a  re- 
ceiver, by  a  party  to  the  cause,  which  was  refused 
with  costs.  The  applicant  being  wholly  unable  to 
pay  the  costs  : — Held,  that  the  receiver  was  enti- 
tled to  be  indemnified  and  have  his  costs  as  be- 
tween solicitor  and  client  out  of  the  fund  in  hand 
belonging  to  incumbrancers.  Courand  v.  Hanmer, 

9  Bea.  3. 

The  amount  of  the  balance  due  from  the  estate 
of  a  receiver  must  be  ascertained  by  the  Master 
before  the  recognizances  can  be  put  in  suit.  Lud- 


gater  v.  Channell,  11  Jur.  273  ;  16  Law  J.,  Chanc., 
248— V.  C.  E. 

The  Court  has  no  jurisdiction  to  order  in  a  sum- 
mary way  the  representative  of  a  deceased  re- 
ceiver to  bring  in  and  pass  the  receiver's  accounts. 
Ib. 

Upon  the  Master's  certificate  that  a  receiver  is 
in  default,  the  four-day  order  upon  him  is  of 
course,  and  therefore  a  motion  to  discharge  such 
order  on  the  ground  of  error  or  irregularity  in  the 
certificate,  but  not  directly  impeaching  the  certifi- 
cate itself,  will  be  refused.  Scott  v.  Platel,  2  Ph. 
229. 

A  receiver  of  a  moiety  of  an  estate,  claimed  by 
the  plaintiff  as  tenant  in  common  with  the  defend- 
ant, who  was  in  possession  of  the  whole,  granted, 
under  the  circumstanees.  Hargrove  v.  Hargrave, 
9  Beav.  549. 

A.  and  B.  were  trustees  and  executors.  A.  paid 
more  than  he  received,  in  the  expectation  of  re- 
payment out  of  a  mortgage,  forming  part  of  the 
assets.  A.  died,  and  B.  refused  to  act.  In  an 
administration  suit,  a  receiver  of  the  mortgage 
was  appointed  against  the  representatives  of  A. 
Palmer  v.  Wright,  10  Beav.  234. 

The  pendency  of  a  suit,  in  the  Ecclesiastical 
Court,  to  have  a  probate  or  letters  of  administra- 
tion recalled,  is  not,  of  itself,  a  sufficient  ground 
to  induce  the  Court  to  grant  an  injunction  and  re- 
ceiver against  the  personal  representative.  Con- 
nor v.  Connor,  15  Sim.  598. 

Where  an  executor  resides  abroad  it  is  not  ne- 
cessary that  the  parties  interested  should  establish 
a  case  of  misconduct  to  entitle  them  to  a  receiver. 
Westby  v.  Westby,  2  Coop.  210— V.  C.  B. 

The  Court  will  not  appoint  a  receiver  without 
the  usual  security.  But  where  the  parties  were 
all  sui  juris,  and  the  absolute  owners  of  the  pro- 
perty, leave  was  given  for  a  receiver,  appointed 
by  them,  to  act  without  the  usual  security.  Man- 
ners v.  Furze,  12  Jur.  129 ;  17  L.  J.,  Chanc.,  70 — R. 

A  surety  in  a  receiver's  recognizance  is,  to  the  ex- 
tent of  the  amount  of  the  recognizance,  answerable 
for  the  costs  of  an  attachment  against  the  receiver 
for  not  accounting,  the  costs  of  appointing  a  new 
receiver,  and  the  costs  of  the  order  on  the  tenants 
to  pay  their  rents  to  such  new  receiver.  Maunsell 
v.  Egan,  3  J.  &  L.  251. 

The  Court  will  not  allow  a  receiver's  recogni- 
zance to  be  put  in  suit,  on  a  report  showing  merely 
that  something  is  due  from  the  receiver.  The 
precise  amount  of  what  is  due  must  be  stated. 
Ludgater  v.  Channell,  15  Sim.  479;  11  Jur.  273; 
16  L.  J.,  Chanc. ,248. 

The  Court  has  no  jurisdiction  to  order  the  per- 
sonal representative  of  a  receiver  to  account  for 
the  receiver's  receipts,  without  a  bill  being  filed. 
Ib. 

A  receiver  appointed  to  get  in  property,  part  o. 
which  he  finds  in  the  possession  of  another  re 
ceiver,  ought  not  to  take  proceedings  to  deprive 
the  latter  of  such  possession  without  the  authority 
of  the  Court.  Ward  v.  Swift,  6  Hare,  312  ;  12  Jur. 
173. 

A  motion  ought  not  to  be  made  for  committal 
on  the  ground  of  a  disturbance  of  the  possession 
of  a  receiver,  when  the  object  of  the  motion  is 
merely  to  compel  the  payment  of  costs,  after  the 
question  with  respect  to  the  possession  of  the  pro- 
perty has  been  settled.  Ib. 

The  143d  General  Order,  forbidding  any  clerk  or 


X.  ^RACTICE  IN  REFERENCE  TO  PARTICULAR  AP- 
PLICATIONS IN  A  SUIT. 

Election  to  proceed  either  at  Law  or  in  Equity — 
Principles  applicable  to.] — A.,  B.,  and  C.  possessed 
of  a  manor  under  an  ecclesiastical  lease,  agreed 
with  M.  to  grant  him,  upon  the  expiration  of  a 
subsisting  grant,  a  copy  of  court-roll  of  a  tenement 
holden  of  the  manor,  and  entered  into  a  joint  and 
several  bond  to  perform  the  contract.  A.  after- 
wards conveyed  his  interest  in  the  manor  to  B., 
subject  to  the  agreement  with  M.,  and  died,  having 
appointed  the  plaintiff  his  executor.  The  validity 
of  the  lease  constituting  the  title  of  B.  and  C.  to 
the  manor  was  subsequently  impeached,  and  pend- 
ing the  trial  of  their  right  to  the  manor,  they  were 
unable  to  grant  the  copy  of  court-roll  according  to 
the  agreement.  M.  thereupon  brought  three  seve- 
ral actions  upon  the  bond  against  the  plaintiffs,  B. 
and  C.  respectively.  The  plaintiff,  B.,  and  C.  en- 
tered into  a  consolidation  rule,  whereby  they  all 
consented  to  be  bound  by  the  verdict  in  one  of  the 
actions.  The  plaintiff  then  filed  his  bill  against 
B.,  C.,  and  M.,  for  a  specific  performance  of  the 
contract  by  B.  and  C.,  and  to  restrain  the  action 
brought  by  M.: — Held,  that  the  question  as  against 
M.  was  the  same  both  at  law  and  in  equity  ;  and 
that,  after  having  consented  to  be  bound  by  the 
verdict  in  the  action,  the  plaintiff  could  not  sus- 
tain the  suit,  and  the  bill  was  dismissed  without 
prejudice  to  any  question  of  contribution  or  in- 
demnity as  between  the  plaintiff,  B.  and  C.,  the 
obligors  in  the  bond.  Hole  v.  Pearse,  5  Hare,  408. 

FormA  Pauperis,  Suing  and  Defending  in.]  — The 
meaning  of  the  common  affidavit  required  on  ap- 
plications for  leave  to  sue  or  defend  in  forma 
pauperis  is,  that  the  party  has  not  51.  in  the  world 
besides,  &c.,  available  for  the  prosecution  or  de- 
fence of  the  suit;  and  if  he  can  make  the  affidavit 
with  truth  in  that  sense,  the  omission  to  set  forth 
the  details  of  his  means  and  circumstances  which 
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render  them  unavailable,  is  not  such  an  omission 
of  material  facts  as  will  induce  the  Court   on   that 

ihe  °rder- 


Semble,  a  married   woman   may  sue   in    forma 
paupens,  but  the  pauper  order  cunnot  be  obtame, 

no       r\r        .    .     .  ,  ft  _  .  .  »     j  • 


as    of 
463; 

A  party  being  in  possession  and  enjoyment  of 
the  property  •"  "•• — •=--    --  '  •   • 


course.       Coulsting   v.   Coulttini;,  S    Bea. 
9  Jur.  587;  14  Law  J.,  Chanc., 


9Beav 


in  question,  whirl, 
dispauPered' 
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agent  of  a  solicitor  to  be  appointed  a  receiver,  i; 
general,  and  not  confined  to  clerks  or  agents  o 
the  solicitors  in  the  cause  or  matter.  In  re  Stokes 
1  Jones  &  Lat.  674. 

The  plaintiff  claiming  real  estates  as  heir-at-law 
to  B.,  filed  his  bill  to  establish  his  title  against  the 
defendant,  who  claimed  under  a  settlement  ad- 
versely to  the  plaintiff,  and  had  the  legal  estate 
Motion  for  a  receiver  on  the  part  of  the  plaintif 
refused,  on  account  of  the  absence  of  fraud  anc 
doubt  as  to  title.  Lancashire  v.  Lancashire.  15  Law 
J.,  N.  S.,  M.  R.,  54. 

At  the  hearing  of  a  suit  for  redemption,  the 
Court  will  not,  on  the  application  of  the  defend- 
ant, grant  a  receiver  against  the  plaintiff,  the  mort- 
gagor in  possession,  none  being  prayed  by  the  bill. 
Barlow  \.  Gains,  8  Beav.  329. 

Quaere,  whether  it  can  be  done  by  petition.     76. 

A  receiver  had  been  accustomed  to  bring  in  his 
accounts  very  irregularly  in  point  of  time,  and 
thereby  the  actual  balances  in  his  hands  never 
clearly  appeared.  He  was  specially  ordered  to 
bring  in  his  accounts  before  a  given  day  in  every 
year,  accompanied  with  an  affidavit  showing  the 
actual  balance  in  hand;  inquiries  were  also  di- 
rected as  to  his  former  balances,  and  he  was  or- 
dered to  pay  the  costs  of  the  application.  Berlie 
v.  Abingdon  (Lord),  8  Beav.  53. 

The  Court  will  grant  an  order  for  a  receiver 
over  a  moiety  of  an  undivided  share  of  an  estate. 
Hargrove  v.  "Hargrave,  15  Law  J.,  N.  S.,  M.  R., 
280. 


was   worth  1  Id/ 
v.  Taylor, 


An  executrix  who  was  beneficially  entitled  under 
the  will  to  an  estate  for  life  in  the  equity  of  re- 
demption of  mortgaged  property,  will  not  be 
allowed  to  prosecute  a  suit  to  redeem  in  forma 
pauperis.  Fou-ler  v.  Davies,  12  Jur.  321;  17  L.  J., 

(     IMlM1.,    ,io7^~~V.    C>.    E. 

Circumstances  under  which  a  plaintiff,  appearing 
to  be  conducting  his  suit  in  a  vexatious  manner 
will  be  dispaupered.  ' 

594—  V.  C.  E. 


Daintree  v.  Haynes,  12  Jur. 

See,  also,  as  to  prosecuting  appeals  in  forma 
pauperis,  Clarke  v.  Wyburn,  12  Jur.  167;  17  L.  J 
Chanc.,  159 — C. 

It  appearing  on  affidavits  that  a  pauper  defend- 
ant was  entitled  to  property  exceeding  20/.  in 
value,  the  Court,  on  motion,  ordered  him  to  be 
dispaupered.  Goldsmith  v.  Goldsmith,  5  Hare,  125  • 
15  Law  J.,  N.  S.,  V.  C.,  264. 

Cases  stated,  in  which  a  feme  coverte  suing  by 
her  next  friend  has  been  admitted  to  sue  in  ftTrrna 
pauperis.  Dowden  v.  Hook,  8  Beav.  399. 

An  application  by  a  party  sued  as  executor  for 
leave  to  defend  the  suit  in  forma  pauperis,  refused, 
though  in  addition  to  the  usual  affidavit  he  swore 
that  he  had  been  prevented  by  an  injunction  from 
receiving  any  assets;  and,  semble,  the  result 
would  have  been  the  same  if  he  had  sworn  that 
there  were  no  assets.  Oldfield  v.  Cobbett,  1  Phil. 
613;  15  Law  J.,N.  S.,  116. 

Semble,  a  party  who  is  in  contempt  for  non- 
payment of  costs  in  a  suit,  is  not  thereby  prevented 
from  moving  for  leave  to  defend  it  in  forma  pau- 
peris. Ib. 

An  executor  cannot  be  admitted  either  to  sue  or 
defend  in  forma  pauperis.  Oldfield  v.  Cobbett,  10 
Jur.  2— L.  C. 

Injunction. —  1.  Granting.] — Quaere,  whether 
the  present  practice  of  the  Court  is  in  any  case 
upon  motion  (not  ex  partc)  to  grant  an  injunction 
for  the  purpose  of  protecting  a  legal  right  which 
is  not  admitted,  without  providing  by  the  order  for 
the  trial  of  the  right  in  a  court  of  law.  Beaufort 
(Duke)  v.  Morris,  6  Hare,  349. 

The  circumstance  that  the  defendants  submit 
to  an  injunction  granted  upon  an  interlocutory  ap- 
plication, and  that  none  of  the  acts  complained  of 
were  subsequently  repeated,  is  no  objection  to 
the  injunction  being  made  perpetual  at  the  hear- 
ing of  the  cause.  Beaufort  (Duke)  v.  Morris, 
6  Hare,  350. 

A  young  lady,  a  year  and  a  half  .-tiler  mining  of 
age,  indorsed,  for  the  accommodation   of  her 
guardian,   with   whom    she     was    still    re-uluii.'.   a 
promissory  note  made  by  him.      The  parties  hold- 
ing the  note    being  ron.Milereil   to  |,a\e   hail,  at   tin1 

time'of  receiving  it,  notice  oi' the   re., I  nutim- of 

the  transaction,  were  restrained  from  SU.IIL'  "n  tbe 
note,  but.  the  amount  of   the   note   \\.is  not  onlrred 

to  be  paid  into  Court,   the   Lord  Chancellor  con- 
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sidering  that  course  to  be  now  no  longer  neces- 
sary for  the  protection  of  the  defendant,  except 
under  special  circumstances.  Maitland  v.  Back- 
house, 12  Jur.  45;  17  L.  J.,  Chanc.,  121 — C. 

Affidavits  filed  in  support  of  a  motion  for  an 
injunction,  cannot  be  read  upon  the  hearing  of 
the  motion  after  the  answer  has  been  put  in, 
although  those  affidavits  were  filed  before  the 
answer  was  put  in.  Rocke  v.  Matthews,  12  Jur. 
643— V.  C.  B. 

Subpoena  will  issue,  and  leave  to  serve  notice 
of  motion  for  an  injunction  will  be  given,  before 
bill  filed  in  cases  of  bills  for  injunctions  to  stay 
waste.  Fosbrook  v.  Woodcock,  12  Jur.  956 — V. 
C.  E. 

Motion  to  commit  agent  of  defendant  for  breach 
of  injunction  refused,  the  order  for  injunction  not 
extending  in  terms  to  defendant's  servants  and 
agents.  Wellesley  (Lord)  v.  Mornington  (Lord), 
12  Jur.  367— R. 

A  special  injunction  to  stay  a  trial  at  law  will 
not  be  granted  until  the  common  injunction  has 
been  obtained  upon  default.  Chesterfield  (Lord)  v. 
Page,  16  Law  J.,  Chanc.,  258— V.  C.  E. 

In  order  to  obtain  the  common  injunction  for 
default  of  answer  to  an  amended  bill,  it  is  suffi- 
cient that  the  affidavit  should  contain  a  general 
statement  of  the  truth  of  the  amendments.  Gre- 
gory v.  Wilson,  11  Jur.  1095— V.  C.  E. 

2.  Dissolving.] — Where  the  ground  on  which 
an  injunction  had  been  granted  was  displaced  by 
matters  which  occurred  subsequently  to  the  filing 
of  the  answer,  the  Court  refused  to  dissolve  the 
injunction  on  an  affidavit  of  those  matters,  but 
gave  leave  to  the  defendant  to  introduce  them 
upon  the  record  by  a  supplemental  answer. 
Stamps  v.  Birmingham  and  Stour  Valley  Railway 
Company,  2  Ph.  673 ;  17  L.  J.,  Chan.,  431. 

An  answer  was  filed  on  Saturday,  and  an  order 
nisi  to  dissolve  the  injunction  obtained  on  the 
same  day.  Notice  of  filing  the  answer  and  of  the 
order  was  not  given  till  Monday.  Upon  notice  to 
discharge  the  order  nisi,  the  Court,  finding  that 
the  plaintiff  had  not  been  prejudiced,  refused  to 
discharge  it,  but  made  the  defendant  pay  the 
costs.  Suffield  (Lord)  v.  Bond,  10  Beav.  331. 

Defendant  moved,  on  affidavits,  to  dissolve  an 
ex  parte  injunction.  The  motion  stood  over  at  the 
plaintiff's  request.  The  defendant  then  filed  his 
answer;  after  which  the  plaintiff  filed  several  affi- 
davits. On  the  motion  being  resumed,  those  affi- 
davits were  held  to  be  inadmissible.  Woodin  v. 
Field,  15  Sim.  307. 

Injunction  obtained  to  restrain  a  joint  action. 
Some  of  the  defendants,  having  put  in  their  answer, 
obtained  an  order  to  dissolve  the  injunction  as 
against  themselves.  Subsequently,  the  other  de- 
fendants put  in  their  answer,  and  were  in  a  posi- 
tion to  move  to  dissolve,  but  would  not: — Held, 
that  those  defendants  who  had  obtained  the  order 
to  dissolve  the  injunction  as  against  themselves, 
may  move  to  dissolve  the  injunction  as  against 
their  co-defendants,  and  that  without  giving  them 
notice  of  such  motion.  Macgregor  v.  Conynham, 
12  Jur.  956— V.  C.  E. 

Motion  on  answer  to  dissolve  injunction.  Affi- 
davit to  prove  the  identity  of  a  model,  referred  to 
by  the  answer,  rejected.  Liverpool  (Corporation) 
v.  Morris,  11  Jur.  509— V.  C.  E. 

Reference  of  Exceptions  to  Answer.] — A  refer- 
ence of  exceptions  made  instanterin  an  injunction 


case,  and  upon  an  ex  parte  motion.  It  is  not  an 
order  of  course,  but  a  special  case  of  prejudice 
must  be  made  out  by  affidavit.  Muggeridge  v. 
S/oman,  9  Bea.  314;  15  Law  J.,  Chanc.,  152. 

Breach  of  Injunction.] — After  an  injunction  had 
been  granted,  restraining  a  defendant  from  permit- 
ing  a  certain  injurious  effect  to  be  produced  by  a 
given  cause,  (but  not  otherwise  restraining  any  de- 
finite act),  the  apprehended  injury  took  place,  but 
the  defendants  denied,  to  the  best  of  their  belief, 
that  it  arose  from  the  alleged  c^use  ;  and  the  Court, 
in  such  circumstances,  refused  to  treat  the  defend- 
ants as  contumacious,  until  it  should  have  been 
conclusively  determined,  by  a  verdict  at  law,  that 
the  injury  complained  of  was  produced  by  the  cause 
assigned.  Dawson  v.  Paver,  5  Hare,  424  ;  1 1  Jur. 
766;  16  Law  J.,  Chanc.,  274— Affirmed  by  L.  C.. 
30th  July,  1847. 

The  verdict  of  a  jury  on  the  trial  of  one  issue 
had  found  that  the  forbidden  cause  would  produce 
the  effect,  but  inasmuch  as  a  new  trial  of  the  issue 
had  been  directed,  the  Court  would  not  treat  the 
verdict  of  the  jury  on  the  first  trial  as  sufficient 
evidence  to  connect  the  cause  with  the  effect,  for 
the  purpose  of  proceeding  as  upon  a  breach  of  the 
injunction.  Ib. 

See  Newman  v.  Ring,  (Digest,  1846,  p.  164); 
1  Coop.  249,  252. 

Payment  of  Money  into  Court.] — Monies  paid  for 
the  use  ofa  railway,  under  protest  as  overcharges, 
were  afterwards  paid  into  Court  under  an  order 
made  by  consent,  and  vested  in  the  public  stocks 
to  abide  final  judgment  in  an  action  brought  to  try 
the  legality  of  the  charges,  which  the  judgment 
declared  to  be  illegal : — Held,  that  the  party  who 
paid  the  monies  was  entitled  to  the  stocks  and 
dividends  and  accumulations  thereof.  Barrett  v. 
Stockton  and  Darlington  Railway  Company,  1  H.  L. 
Ca.  IS. 

After  the  judgment  at  law  finding  payments  made 
to  the  railway  company  to  be  overcharges,  a  bill 
filed,  pending  a  writ  of  error  on  that  judgment,  to 
restrain  the  company  from  continuing  the  over- 
charges, and  for  an  account,  &c.,  is  not  improper 
or  premature,  and  the  plaintiffs  are  entitled  to  the 
costs.  Ib. 

A  trustee,  charged  with  misapplication  of  trust- 
monies,  admitted  by  his  answer,  that  he  had  mis- 
applied three  sums,  and  set  forth  a  debtor  and  cre- 
ditor account,  in  which  he  credited  himself  with, 
amongst  others,  those  three  sums,  and  also  with  a 
fourth  sum  which  was  equally  inadmissible,  but 
which  turned  the  balance  of  the  account  in  his 
favour.  On  a  motion  for  payment  of  the  three  sums 
into  Court: — Held,  that  the  plaintiff  not  having  in 
his  motion  challenged  the  fourth  sum,  the  motion 
could  only  be  granted  to  the  extent  to  which  the 
answer  admitted  a  balance,  after  striking  those 
three  items  out  of  the  discharge.  Nokes  v.  Sep- 
pings,  2  Ph.  19. 

The  bill  stated  a  parol  agreement  for  sale,  and 
possession  had  been  given  of  five  acres.  The 
answer  admitted  an  agreement  to  purchase  three 
acres  only.  Motion,  that  the  purchase-money  for 
the  five  acres,  or  otherwise  for  the  three  acres, 
might  be  brought  into  Court,  refused.  Benson-  v. 
Glastonbury  Canal  Company,  1  Coop.  350. 

Where  property  was  sold  under  an  order  of  the 
Court,  in  which  the  plaintiff  was  interested  to  the 
extent  of  one-eighth  part,  and  three  of  the  defend- 
ants, who  were  interested  in  the  other  shares, 
and  were  in  possession  of  the  property,  became 
the  purchasers  of  part  of  the  property,  they  were 
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required  to  pay  the  whole  amount  of  their  pur- 
chase-money into  court;  and  that  notwithstanding 
there  were  incumbrances  upon  the  property,  and 
the  purchasers  claimed  to  be  entitled  to  allow- 
ances for  improvements.  Bulmer  v.  Allison,  15  Law 
J.,  N.  S.,  L.  C.,  11. 

Motion  for  defendant  to  pay  into  court  items  for 
which  he  has  improperly  taken  credit.  The  bal- 
ance of  defendant's  receipts  and  payments  being 
in  his  favour,  the  same  ought  to  be  deducted. 
Items  not  specified  in  the  notice  of  motion  cannot 
be  taken  into  the  account,  although  they  may  be 
equally  objectionable,  and  would  turn  the  balance 
the  other  way.  Nokes  v.  Stoppings,  1  Cooper,  194. 

A  residuary  sum  of  stock  standing  in  the  names 
of  the  trustees,  the  dividends  of  which  were  paid 
by  them  to  the  parties  entitled  thereto,  ordered  to 
be  transferred  into  court  to  the  credit  of  the  cause, 
on  the  application  of  a  party  entitled  to  a  mere 
contingent  interest  in  the  fund  ;  and  notwithstand- 
ing that  all  the  parties  entitled  to  vested  interests 
therein  were  satisfied  with  the  conduct  and  cus- 
tody of  the  trustees,  and  opposed  the  application. 
Bartlett  v.  Bartlett,  4  Hare,  631. 

An  order,  upon  motion,  for  payment  of  money 
into  court,  proceeds  upon  the  admissions  of  the 
defendant,  and  evidence  cannot  be  resorted  to. 
Boschetti  v.  Power,  8  Beav.  98. 

Three  trustees  admitted  that  trust-money  was 
standing  in  their  joint  names,  but  one  only  speci- 
fied the  amount: — Held,  that  this  was  insufficient 
to  found  an  order  for  its  payment  into  court.  Ib. 

The  court  will  not  order  money  into  court  if 
the  title  of  the  party  applying  is  at  all  doubtful. 
Neither  will  it  order  a  fund,  standing  to  the  credit 
of  a  cause  between  A.  and  B.,  to  be  transferred 
to  the  joint  credit  of  that  and  of  another  cause  in 
which  it  is  claimed  by  C.,  adversely  to  both  A. 
and  B.,  unless  C.  has  a  perfectly  clear  title  to  the 
fund.  St.  Victor  v.  Devereaux,  13  Sim.  641. 

Two  trustees  were  authorized  to  invest  trust- 
money  in  their  names  "on  good  security;"  one 
trustee  improperly  invested  1500/.  on  mortgage 
of  leaseholds  in  his  own  name  ;  the  other  had  de- 
clined to  act  any  longer.  The  security  realized 
2151.  only.  The  trustee  was,  on  motion,  ordered 
to  pay  the  difference  into  court.  Browne  \.  Mole, 
8  Beav.  177. 

Where,  through  the  infancy  of  certain  parties, 
a  purchaser,  under  the  decree  in  a  creditor's  suit, 
could  not  have  an  immediate  conveyance  of  the 
legal  estate,  the  Court  suspended  the  distribution 
of  his  purchase-money  until  such  conveyance 
could  be  made.  Heming  v.  Archer,  10  Jur.  169 
—V.  C.  E. 

Payment  of  Money  out  of  Court — to  Parties, 
generally.] — A.  being  entitled,  under  a  decree,  to 
an  annuity,  which  she  was  to  receive  from  the  re- 
ceiver in  the  cause,  borrowed  100Z.  from  B.,  and 
signed  a  memorandum  of  agreement  to  the  effect 
that  her  said  annuity  should  be  a  security  for  that 
sum  and  interest,  and  also  gave  an  order  upon  the 
receiver  for  payment  to  B.  of  100Z.  Upon  B.  pre- 
senting the  order  to  the  receiver,  the  receiver 
stated  that  he  would  not  pay  it,  because  A.  had 
desired  him  to  pay  to  no  person  but  her  agent. 
Upon  the  petition  of  B.,  praying  an  order  upon 
the  receiver  for  payment: — Held,  that,  as  A.  ap- 
peared and  opposed  the  petition,  the  Court  had  no 
jurisdiction  to  make  the  order  upon  petition,  but 
that  B.  should  have  come  by  bill.  Wastell  v.  Les- 
lie, ex  parte  Carter,  11  Jur.  29— V.  C.  E. 


decree   and  Master's   report,    a    motion, 
on  a  compromise.  t',,r  payment  out  and  di- 


After 
founded 

vision  of  money  in  Court  between  the  parties,  was 
refused,  the  proper  course,  under  sm-h  <  in  um- 
stances,  being  to  set  down  the  cause  f'.r  limner 
directions.  Spencer  v.  Mostyn,  11  Jur.  234  —  H. 

By  order  of  this  Court,  dated  OCth  M  ir.-li,  Is  46, 
E.  G.  was  declared  entitled  to  pa\  .....  m  out  of 
Court  of  a  sum  of  money.  On  tin:  PJth  February 
preceding,  she  had  filed  her  petition  to  take  the 
benefit  of  the  Insolvent  Debtors'  Act.  On  the 
14th  July  following  she  died,  no  adjudication  as  to 
her  insolvency  having  been  made.  After  her  di  aili 
a  creditors'  assignee  was  appointed  :  —  Held,  that 
E.  G.'s  assignee,  and  not  her  administrator,  was 
entitled  to  the  fund  in  Court.  Bruce  v.  Charlton, 
11  Jur.  259—  V.  C.  E. 

Payment  of  Money  out  of  Court.]  —  Payment  of 
a  sum  of  34/.  to  the  legal  personal  representatives 
under  a  Genevese  probate  refused.  Lasseur  v. 
Tyrconnel,  10  Beav.  28. 

A.  filed  a  petition  in  the  Insolvent  Debtors' 
Court,  with  a  view  to  obtaining  the  benefit  of  the 
act.  Shortly  afterwards  an  order  was  made,  in  a 
suit,  for  payment  of  a  sum  of  money  to  her  out  of 
Court.  After  the  Insolvent  Court  had  made  an 
order  vesting  all  her  property  in  the  provisional 
assignee,  but  before  it  had  made  any  adjudication 
respecting  her,  she  died.  After  herdeath  a  credi- 
tor's assignee  was  appointed  —  Held,  that  notwith- 
standing there  had  been  no  adjudication,  the  as- 
signee, and  not  the  administrator  of  A.,  was 
entitled  to  the  sum  in  court.  Bruce  v.  Charlton, 
15  Sim.  562;  11  Jur.  259. 

At  a  testator's  death,  J.  N.  owed  him  4000J.,  but 
claimed  to  be  entitled  to  it  as  bequeathed  to  him 
by  the  will.  By  an  order  on  motion,  he  was  or- 
dered to  pay  the  4000J.  into  court  to  an  account 
intitled  "  The  Disputed  Legacy  account  of  J.  N.," 
and  that  sum  was  to  be  invested  in  stock,  and  the 
dividends  were  to  be  accumulated.  At  the  hear- 
ing, the  Court  decided  in  favour  of  his  claim  : 
Held,  nevertheless,  that  he  was  entitled,  not  to 
4000/.  sterling,  but  only  to  the  stock  and  the  accu- 
mulations, although,  owing  to  a  fall  in  the  funds, 
they  together  were  of  less  value  than  4000/. 
Hyde  v.  Neate,  15  Sim.  558. 

Upon  petition  for  the  payment  out  of  court  of  a 
sum  of  money  by  a  party  representing  the  next  of 
kin  of  the  testator,  and  who  could  only  produce 
probates  and  letters  of  administration  taken  out  of 
the  Consistorial  Court  of  London,  the  Accountant- 
General  was  directed  to  pay  the  money,  without 
requiring  probate  from  the  Prerogative  Court  of 
Canterbury.  Druce  v.  Denison.  12  Jur.  254  ;  17  L. 
J.,  Chanc.,  149—  C. 

Payment  ordered  of  a  sum  of  money  in  court  to 
F.  G.,  her  executors  and  administrators.  Gatt*  v. 
Gates,  12  Jur.  510—  V.  C.  E. 

Married    Women  —  Proof  of  no   Settlemfnt.'  - 
When  payment  out  of  Court  is  asked    of  money 
belonging  to  a  married   woman,  an  affidavit 
the  fund  is  not  settled  is   iiisiillk-ient.     It   must   he 
shown,  cither  that  there  is  no  settlement,  or  what 
the   settlement   was.     Brittni    v.    Krittm.  !> 
143.     See  Form  of  Affidavit,  9  Bea.  Ill:  and  .- 
Bowman  v.  Bell,  1  Coop.  331. 

Next  of  Kin—  Administration.}  —  I'poii  a   : 
tion    for'  the    payment    out    of  Court    t.l   a    sum    .1 
money  by  the  next  of  kin  ..fa  testator,  who  COl 
only  produce  admimslr  iti.ui   taken  <>ut  in  tin-  I 
sistonal  Court..!'  London:    it    WBS    held,    lli.it    pro 
bate  from  the    Prerogative    Court  ul    <  .mie.'mry 
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•was  necessary.     Druce  v.   Denison,    16  Law  J., 
Chanc.,  443— V.  C.  E. 

Solicitor  of  Party  out  of  Jurisdiction.] — A  per- 
son who  was  entitled  to  69/.  stock  and  51.  cash, 
was  resident  out  of  the  jurisdiction.  By  a  letter 
he  requested  that  the  money  might  be  paid  to  his 
solicitor,  and  the  Court  made  the  order  upon  the 
solicitor  and  another  person  entering  into  an  un- 
dertaking that  the  sums  should  be  properly  applied. 
Armstrong  v.  Stockham,  11  Jur.  97 — V.  C.  B. 

Producing  and  Leaving  Books  and  Papers.]  • 
On  a  motion  for  production  of  documents,  it  is  for 
the  plaintiff  to  show  from  the  admissions  in  the 
answer  that  the  documents  relate  to  the  contents 
of  the  bill  as  it  stands,  when  the  motion  is  made. 
And  therefore,  where,  after  an  answer  admitting 
possession  of  certain  documents  relating  to  the 
matters  mentioned  in  the  bill,  or  some  of  them, 
the  plaintiff  amended  his  bill  by  striking  out  part 
of  it,  and  then  moved  upon  that  answer,  the  mo- 
tion was  refused.  Haverfield  v.  Pyman,  2  Ph.  202. 

It  is  not  the  practice  to  order  the  production  of 
documents  admitted  in  the  answer  for  a  limited 
period.  Attorney-General  v.Bingham,  9  Bea.  159. 

A  mortgagee,  against  whom  a  bill  was  filed  by 
another  mortgagee  for  redemption  and  foreclosure, 
admitted  the  possession  of  vouchers  consisting  of 
bills  of  exchange  and  promissory  notes:  — Held, 
that  he  was  bound  to  produce  them.  Gibson  v. 
Hewett,  9  Bea.  293. 

Cases  and  the  opinions  of  counsel  thereon,  an- 
terior to  the  litigation,  held  privileged  from  pro- 
duction. Reece  v.  Trye,  9  Bea.  316. 

The  plaintiff  claimed  an  estate  which  was  in 
the  defendant's  possession,  and  prayed  for  an  ac- 
count and  payment  of  the  rents  received  by  the 
defendant,  and  for  a  discovery  of  all  the  documents 
in  the  defendant's  possession  relating  to  the  mat- 
ters contained  in  the  bill.  The  defendant  pleaded 
the  instrument  under  which  he  claimed,  to  all  the 
relief  and  to  so  much  of  the  discovery  as  related 
to  the  rents,  and  answered  to  the  matters  which 
his  plea  did  not  purport  to  cover,  and  set  forth  a 
list  of  all  the  documents  in  his  possession  relating 
to  the  matters  in  the  bill,  except  such  of  them  as 
related  to  the  rents: — Held,  that  the  plaintiff  was 
entitled  to  a  discovery  of  those  documents  also. 
Rigby  v.  Rigby,  15  Siin.  90. 

Although  as  between  a  cestui  que  trust  and  trus- 
tee, or  a  person  in  the  situation  of  a  trustee,  the 
cestui  que  trust  is  entitled  to  the  production  of 
title  deeds  and  other  documents,  as  of  course,  yet 
the  moment  the  trustee  acquires  the  character  of 
a  mortgagee,  the  right  to  production  ceases,  un- 
less upon  the  offer  to  pay  off  the  mortgage  debt. 
Johnston  v.  Tucker,  11  Jur.  382 — V.  C.  E. 

S.,  having  discovered  that  R.  was  entitled  to  an 
estate  in  fee  simple,  subject  to  an  existing  life 
estate  therein,  agreed  with  R.  to  take  proceedings 
for  the  recovery  of  the  same,  on  condition  of  S.'s 
having  one  moiety  thereof  conveyed  to  him.  The 
conveyance  was  executed  by  R.  of  the  moiety,  and 
a  suit  was  instituted  by  S.  in  R.'s  name,  in  which 
Y.  was  employed  as  the  solicitor.  Whilst  the 
suit  was  in  the  course  of  prosecution.  R.  contracted 
•with  S.  to  sell  him  the  remaining  moiety  of  the 
estate.  The  estate  shortly  afterwards  fell  into  pos- 
session, when  R.,  suspecting  the  conveyance  and 
sale  to  have  been  fraudulently  contrived  between 
S.  and  Y.,  filed  his  bill  to  set  them  aside.  S.  and 
Y.,  having  put  in  their  answers,  containing  sche- 
dules ofdocuraents  and  papers,  and  correspondence 


between  S.  and  Y.,  having  relation  to  the  subject- 
matter  of  the  former  suit,  it  was  decided,  thatR.  was 
entitled  to  require  production  thereof,  and  also  of 
the  draft  of  a  1  etter  written  by  Y.  to  S.,  relating  to  the 
sale  of  the  second  moiety,  and  also  of  cases  prepared 
and  opinions  of  counsel  taken  thereon,  with  refer- 
ence to  the  subject-matter  of  the  former  suit;  the 
same,  though  instituted  by  S.,  having  been  institu- 
ted for  the  benefit  of  both  R.  and  S.,  and  Y.  having 
acted  on  the  behalf  and  for  the  benefit  of  both 
those  parties.  Reynellv.  Sprye,  16  Law  J..  Chanc., 
117— R. 

G.,  a  solicitor,  who  was  a  trustee  under  a  deed 
of  settlement,  in  which  M.  and  H.  were  respec- 
tively interested,  ordered,  on  bill  filed  by  him 
against  H.  and  G.,  to  produce  letters  admitted  by 
G.'s  answer  to  be  in  his  possession,  and  which 
were  written  by  him  whilst  acting  as  H.'s  solici- 
tor, during  the  negotiations  touching  the  settle- 
ment, and  subsequently  to  the  execution  thereof, 
notwithstanding  the  allegation  of  G.,  that  most  of 
the  letters  were  written  by  him,  and  signed  with 
the  name  of  himself  and  partner  in  business,  as  the 
solicitor  of  H.,  and  that  the  same  were  not  written 
by  him  as  trustee  under  the  settlement.  Tugwell 
v.  Hooper,  16  Law  J.,  Chanc.,  171 — R. 

Production  of  Books  and  Papers. —  1.  When 
ordered.}  —  The  question  in  the  cause  was,  whe- 
ther two  of  the  defendants  had  taken  a  convey- 
ance of  an  estate  from  the  principal  defendant, 
with  notice  of  a  certain  proceeding  in  the  Eccle- 
siastical Court,  in  which  the  bill  alleged  that  they 
had  acted  as  his  solicitors.  The  principal  defend- 
ant by  his  answer  denied  that  they  had  acted  as 
his  solicitors  in  that  proceeding ;  but  the  two 
other  defendants  by  their  answer  insisted  on  with- 
holding the  production  of  certain  letters  in  their 
possession,  as  being  privileged  communications 
between  the  principal  defendant  and  themselves 
while  acting  as  his  solicitor.  On  a  motion  for 
production  of  the  documents  —  Held,  that  the 
plaintiff  was  not  entitled  to  read  the  answer  of  the 
principal  defendant  in  reply  to  that  claim  of  privi- 
lege;  but  the  motion  was  ordered  to  stand  over, 
with  leave  to  the  plaintiffs  to  amend  their  bill  for 
the  purpose  of  pointing  that  defendant's  attention 
to  his  relation  to  the  co-defendants  in  reference  to 
the  particular  documents,  and,  upon  his  answer  to 
their  amended  bill,  production  was  ordered.  Blen- 
kinsopp  v.  Blenkinsopp,  2  Ph.  607;  17  L.  J.,  Chanc., 
343. 

An  order  was  made  directing  preliminary  inqui- 
ries, and  for  the  production  of  the  necessary 
papers.  Subsequently,  an  order  was  made  for  an 
inspection  of  all  papers  in  the  defendant's  pos- 
session at  his  solicitor's  office  : — Held,  that  the 
latter  did  not  supersede  the  former,  and  that  the 
Master  might  still  order  a  production  in  the  course 
of  the  inquiries  directed.  Whicker  v.  Hume, 
9  Beav.  418. 

The  title  of  R.  to  an  estate  having  been  dis- 
covered by  B.,  R.  agreed  to  give  B.  a  moiety  of 
the  estates  for  his  exertions,  &c.,  and  B.  was  to 
prosecute  the  claim  at  his  own  risk.  B.,  through 
his  solicitor,  afterwards  took  the  opinion  of  coun- 
sel upon  the  case,  and  instituted  a  suit  of  R.  v.  R. 
in  the  name  of  R.,  under  a  power  of  attorney 
given  by  R.  for  that  purpose  : — Held,  in  a  suit  by 
R.  to  set  aside  the  transaction,  that  B.  was  bound 
to  produce  the  opinion  and  the  documents  in  R.  v. 
R.  for  R.'s  inspection,  the  same  not  being  privi- 
leged. Reynell  v.  Sprye,  10  Beav.  51;  16  L.  J., 
Chanc.,  117. 
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In  the  same  case,  B.,  wishing  to  purchase  the 
remaining  moiety,  procured  his  solicitor  to  write 
him  a  letter  to  show  to  R.,  and  calculated  to  in- 
duce him  to  sell.  R.  agreed  to  sell: — Held,  in  a 
suit  to  set  aside  the  sale,  that  the  letter  was  not 
a  privileged  communication.  Ib. 

A  defendant  before  answer  became  bankrupt. 
He  put  in  his  answer,  stating  that  certain  books 
and  letters  were  in  the  possession  of  his  solicitor, 
who  claimed  a  lien  on  them,  and  that  he  could 
not  obtain  possession  thereof.  The  Court  ordered 
the  defendant  to  produce  them,  with  liberty  to  ap- 
ply in  case  of  need.  Rodick  v.  Gandell,  10  Beav. 
270. 

Disputes  arose  between  two  cestuis  que  trust  in 
respect  of  the  trust  matters,  and  the  trustee  acted 
as  solicitor  for  one: — Held,  that  the  communica- 
tions between  such  solicitor  and  cestui  que  trust 
were  not  privileged  as  against  the  other.  Tugwell 
v.  Hooper,  10  Beav.  348. 

A  solicitor  who  was  examined  as  a  witness  in  a 
suit  to  rectify  a  mistake  in  a  marriage  settlement, 
declined  to  produce  certain  letters,  on  the  ground 
that  he  had  received  them  in  his  character  of  con- 
fidential solicitor  to  the  intended  wife  ;  and  he  de- 
clined to  produce  certain  books,  because  they 
contained  particulars  of  confidential  matters  be- 
tween him  and  his  clients  : — Held,  that  the  grounds 
alleged  for  the  non-production  were  insufficient. 
Walsh  v.  Trevanion,  15  Sim.  577;  11  Jur.  360; 
16  L.  J.,  Chanc.,  330. 

Where  suit  was  instituted  by  lord  of  manor,  as 
tenant  in  common  of  waste  lands,  and  defendant 
alleged  that  the  lands  in  question  formed  part  of 
his  ancient  freehold  tenements  and  were  not  waste, 
but  if  they  were  waste  he  would  be  entitled  as 
tenant  in  common  thereof  with  plaintiff  under  a 
conveyance,  dated  2d  February,  1829,  upon  which 
he  admitted  there  was  a  plan  indorsed  of  the  an- 
cient tenements,  and  he  insisted  that  such  con- 
veyance was  his  title-deed,  and  not  plaintiff's: — 
Held,  nevertheless,  that  he  was  bound  to  produce 
it.  Attorney-General  v.  Lambe,  12  Jur.  386  ;  17  L. 
J.,  Chanc.,  154— R. 

2.  When  refused.] — The  mere  statement  in  an 
answer  of  the  substance  of  a  document,  the  con- 
tents of  which  the  defendant  is  not  bound  to  dis- 
close, does  not  make  him  liable  to  produce  the 
document  itself.  Glover  v.  Hall,  2  Ph.  484 ;  17  L. 
J.,  Chanc.,  249. 

The  principal  question  in  the  cause  was,  whe- 
ther a  party  who  was  equitably  entitled  for  life  to 
a  long  term  of  years,  with  a  general  power  of  ap- 
pointment over  the  residue  of  the  term,  had  by  a 
certain  deed  assigned  the  whole  term  to  the  party 
under  whom  the  defendant  claimed,  or  only  her 
life-interest.  The  plaintiff  asserted  that  the  deed 
had  passed  only  the  life-interest.  The  defendant 
set  forth  a  short,  abstract  of  the  deed  as  showing 
the  contrary.  A  motion  for  production  of  the  deed 
was  refused.  Ib. 

Production  of  a  deed  constituting  the  root  of  the 
plaintiff's  alleged  title,  under  particular  circum- 
stances, refused.  Ib. 

On  a  bill  to  enforce  an  arrangement  respecting 
land  entered  into  by  the  defendant's  father  in  his 
life,  the  defendant  stated,  that,  "under  a  deed" 
of  1789,  which  was  in  the  defendant's  possession, 
his  father  was  tenant  for  life,  and  that,  from  17s!l, 
his  father  had  no  greater  estate  than  for  his  life. 
He  also  stated,  that  he  himself  was  tenant  in  tail 
"under"  the  same  deed: — Held,  that  the  plaintitl 


was  not  entitled  to  a  production.    Wasney  v.  Tern- 
pest,  9  Beav.  407. 

A  defendant  admitted  that  document  -  were  in 
his  solicitors'  hands,  having  come  t»  tin -m  a-  tin- 
representatives  of  the  solicitors  of  the  defendant's 
testator;  but  he  said  they  were  not  "in  his  pus- 
session  or  power,  or  under  his  control."  The 
Court  refused  to  order  a  production  Palmer  \. 
Wright,  10  Beav.  234. 

A  bill  was  filed  against  A.  and  B.  (a  solicitor) to 
set  aside  a  conveyance  from  A.  to  B.,  made  pt-ud- 
ing  a  suit  in  the  Ecclesiastical  Court,  in  order  to 
defeat  the  plaintiff's  right.  B.  by  his  answer  ad- 
mitted the  possession  of  certain  documents,  and 
stated  the  suit  had  been  wholly  conducted  by 
a  proctor,  and  that  he,  B.,  had  acted  as  solicitor 
for  A.  in  that  suit,  so  far  as  A.  had  employed  a  so- 
licitor therein,  but  he  made  no  case  for  exemption 
from  production.  On  a  motion  for  production,  B. 
was  allowed  to  file  an  affidavit  in  aid,  and  he 
thereby  stated,  in  addition,  that  he  had  been  and 
was  still  A.'s  solicitor  so  far  as  he  had  a  solicitor, 
and  was  consulted  by  him  as  regarded  the  pro- 
ceedings in  the  Ecclesiastical  Court;  that  the  let- 
ters in  his  possession  were  written  by  A.  to  him  as 
such  his  solicitor,  and  that  the  same  were  private 
and  privileged  communications  made  by  A.  to  B.; 
that  cases  for  the  opinion  of  counsel  were  pre- 
pared by  him  as  such  solicitor  of  A.,  and  the  opin- 
ions taken  for  the  purpose  of  advising  A.  and  B. 
with  regard  to  the  proceedings  in  the  Ecclesiasti- 
cal Court,  and  that  the  documents  relating  to  the 
Ecclesiastical  Court  came  into  his  possession  as 
solicitor  of  A.: — Held,  that  upon  the  answer  alone 
the  documents  were  not  privileged,  but  that  on  the 
answer  and  affidavit  the  plaintiff  was  not  entitled 
to  their  production.  Blenkinsopp  v.  Blenkinsopp, 
10  Beav.  277. 

Lord  P.  having  conveyed  his  estates  to  trustees, 
in  trust,  to  raise  money  for  payment  of  his  debts, 
and,  subject  thereto,  in  trust  for  himself,  a  suit 
was  instituted  by  one  of  his  creditors  against  him 
and  his  other  creditors  to  have  the  trusts  of  the 
deed  carried  into  execution.  After  the  defendants 
had  answered  the  bill,  and  the  deeds  relating  to 
the  estates  had  been  deposited  in  the  Master's  of- 
fice, Lord  P.  died,  having  devised  the  estates  to 
his  nephew,  who,  after  he  had  been  made  a  de- 
fendant to  a  supplemental  bill,  entered  into  a 
treaty  with  an  insurance  company,  for  a  loan  to 
enable  him  to  pay  off  the  debts  due  to  the  plain- 
tiff  and  the  other  parties  to  the  suit;  and,  after 
giving  them  notice  of  his  intention  to  pay  them  off, 
he  moved  that  all  further  proceedings  in  the  suit 
might  be  stayed,  and  that  he  and  his  solicitors,  and 
the  solicitors  and  agents  of  the  insurance  com- 
pany,  might  be  at  liberty  to  examine  the  abstracts 
of  title  to  the  estates,  with  the  deeds  in  the  Mas- 
ter's office,  and  to  take  copies  thereof,  for  the  pur- 
pose of  verifying  the  title  to  the  estates  and  effect- 
ing the  loan  ;  and  that,  for  the  same  purpose,  the 
plaintiff  and  two  of  the  defendants  im^'lit  l>e  or- 
dered to  produce,  to  him  and  his  solicitors,  and  to 
the  solicitors  and  agents  ,,f  the  insurance  com," 
all  deeds,  &c.,  in  their  custody  relating  to  the  e«- 
tates  —Motion  refused.  DflBWT  v.  Portarhn 
(Earl),  15  Sim.  380.  Scf  '2  1'lnl.  30 ;  H>  Jar.  ii7;t. 

A  witness  had  been  sen  ed  with  a  snl.p.i'iia  dj 
tecum  to  attend   an   examination   I.elore   the   : 
ter,  and  limit,'  with    him   certain    documents 
were   in   his  possession,     lie    was   examined,   tint 
refused  to  produce  the  documents,  wearing 

thev  were  iiot   ]iro|.eiU   in   his  nr.lody.      "n    a    mo- 
tion to  the  Court  for  an  order  lor  their  production, 
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the  Court  considered  that  it  was  bound  to  exercise 
a  discretion  not  so  to  order,  unless  some  reason 
was  shown  for  thinking  it  probable,  that  they 
would  be  evidence  between  the  parties,  and,  in 
this  instance,  not  so  supposing,  it  refused  to  com- 
pel the  documents  of  a  third  party  to  be  produced 
in  a  state  of  uncertainty,  whether  they  could  be  so 
for  any  valuable  purpose  between  the  parties. 
Phelps  v.  Prothero,  12  Jur.  667— V.  C.  B. 

An  agent  employed  to  manage  estates  (the  sub- 
ject-matter of  a  suit)  entered  his  accounts  in  books 
which  also  related  to  other  estates,  and  which 
books  were  admitted  by  the  defendant's  answer  to 
be  in  his  power: — Held,  that  the  plaintiff  was  not 
entitled  to  the  production  of  these  books.  Airey 
v.Hall,  12  Jur.  1043— V.  C.  B. 

3.  Re-delivery  of,  4-c.]  —  Re-delivery  of  docu- 
ments deposited  in  the  Master's  office  ordered,  on 
petition,  in  an  abated  suit.  Alderman  v.  Bannis- 
ter, 9  Beav.  516. 

Deeds  brought  into  Court  by  the  executor  under 
the  common  order  for  production  of  documents 
made  in  a  creditors'  suit,  will,  after  the  debts  are 
paid,  be  ordered  to  be  delivered  out  to  the  party 
by  whom  they  were  deposited;  and  the  Court  re- 
fused to  order  such  deeds  to  be  delivered  to  the 
plaintiff  in  the  cause,  although  he  was  the  tenant 
for  life  of  the  estate  comprised  in  the  deeds. 
Plunkett  v.  Lewis,  6  Hare,  65. 

Upon  a  motion  for  production  of  documents,  the 
defendant  was  permitted  to  produce  an  affidavit  to 
show  they  were  privileged: — Held,  that  the  plain- 
tiff was  not  entitled  to  use  an  affidavit  in  opposi- 
tion to  it.  Blenkinsopp,  v.  Blenkinsopp,  10  Beav. 
143. 

And  see  infra,  GENERAL  ORDERS,  (April  3d, 
1828),  LX;  and  also  MISCELLANEOUS  (Abatement, 
effect  of). 

Solicitor's  Lien.]  — Two  defendants,  one  of  whom 
was  a  solicitor,  admitted  by  their  answer  that 
documents  were  in  their  power:  their  solicitor, 
with  his  partner,  claimed  a  lien  upon  them  for 
costs;  and  on  a  motion  that  the  defendants  should 
pay  the  costs  in  order  to  facilitate  the  production 
of  the  documents,  the  Court  declined  to  make  the 
order.  Wroughton  v.  Barclay,  11  Jur.  274 — V. 
C.  B. 

Privileged  Documents.}  — Where  a  solicitor,  a 
defendant  to  the  suit,  filed,  by  leave  of  the  Court, 
an  affidavit,  explaining  his  answer,  and  claiming 
protection  for  certain  documents  specified  in  a 
schedule,  on  the  ground  that  he  possessed  them  as 
solicitor,  the  Court  rejected  an  affidavit  filed  on 
the  part  of  the  plaintiff,  showing  that  another  de- 
fendant, being  the  alleged  client  of  the  solicitor, 
set  up  no  such  privilege  in  his  answer,  and  denied 
the  employment  of  the  objecting  defendant  as  his 
solicitor;  and,  under  the  circumstances  stated  in 
the  affidavit  of  the  solicitor,  the  Court  held  the 
documents  to  be  privileged.  Blenkinsopp  v.  Blen- 
kinsopp, 11  Jur.  721;  16  Law  J.,  Chanc.,  88— R. 

Security  for  Costs.] — A  plaintiff,  whose  resi- 
dence was  correctly  stated  in  the  bill,  ordered  to 
give  security  for  costs,  because  he  had  frequently 
changed  his  place  of  abode  since  the  bill  was 
filed.  Player  v.  Anderson,  15  Sim.  104. 

The  plaintiff  brought  her  bill  for  redemption, 
describing  herself  as  A.  B.,  the  widow  of  the  mort- 
gagor, and  claiming  as  his  devisee  and  executrix  ; 
but  she  obtained  probate  of  the  will  as  A.  C., 
otherwise  B.,  spinster: — Held,  that,  as  the  de- 
scription of  the  plaintiff  in  the  suit  involved  the 


question  of  her  title  under  the  will,  the  above 
variance  did  not  entitle  the  defendant  to  have  the 
bill  taken  off  the  file,  or  security  given  for  costs. 
Griffith  v.  Ricketts,  5  Hare,  195;  10  Jur.  405; 

15  Law  J.,  Chanc.,  230. 

The  plaintiff  in  a  cross  suit  (impeaching  an  in- 
strument which  the  original  suit  seeks  to  enforce), 
although  residing  out  of  the  jurisdiction,  is  not 
bound,  as  against  the  plaintiff  in  the  original  suit, 
to  give  security  for  costs.  Vincent  v.  Hunter, 
5  Hare,  320. 

Where  plaintiff  resident  abroad  omitted  to  com- 
ply with  an  order  requiring  him  to  give  security 
for  costs,  the  Court,  on  motion  to  dismiss  the 
bill,  ordered  that  the  plaintiff  should,  within  six 
months,  give  security  for  costs,  and  in  default, 
that  the  bill  should  stand  dismissed,  with  costs. 
Giddings  v.  Giddings,  11  Jur.  549;  16  Law  J., 
Chanc.,  183— R. 

A  plaintiff,  having  been  ordered  to  give  security 
for  costs,  gave  an  insufficient  security;  he  was 
ordered  to  give  other  security  within  a  month  ; 
and  having  made  default,  he  was  ordered  to  give 
security  within  a  limited  period;  and  in  default, 
that  the  bill  should  stand  dismissed  with  costs. 
Giddings  v.  Giddings,  10  Beav.  29;  11  Jur.  549; 

16  Law  J.,  Chanc.,  183. 

Security  for  costs  will  not  be  ordered  to  be 
given  merely  on  the  ground,  that,  at  the  time  of 
filing  the  bill,  the  plaintiff  was  not  actually  re- 
sident at  the  place  of  which  he  is  described. 
Hurst  v.  Padwick,  12  Jur.  21;  17  L.  J.,  Chanc., 
169— C. 

Semble,  the  merits  of  the  case  cannot  be  en- 
tered into  on  a  motion  that  the  plaintiff  may  give 
security  for  costs.  Ib. 

After  answer  filed  the  bill  was  amended,  and  to 
the  amended  bill  a  demurrer  was  put  in  and  al- 
lowed, but  leave  was  given  to  amend.  The  bill 
was,  in  pursuance  of  such  leave,  amended,  and 
in  the  amended  bill  the  plaintiff  described  him- 
self as  resident  abroad.  The  defendant  there- 
upon obtained  an  order  of  course  for  the  plaintiff 
to  give  security  for  costs,  suppressing  the  fact 
that  an  answer  had  been  filed: — Held,  that  such 
order  was  not  irregular,  because  it  was  obtained 
after  answer  filed,  or  because  the  defendant  on 
applying  for  the  order  did  not  state  the  fact  of  its 
having  been  filed.  Wyllie  \.Ellice,  12  Jur.  711; 

17  L.  J.,  Chanc.,  378— R. 

The  rule,  as  to  the  statement  of  every  fact,  on 
applying  for  an  order  of  course,  extends  only  to 
material  facts.  Ib. 

See,  in  cases  of  insufficient  description  of  re- 
sidence, Sibbering  v.  Balcarras  (Earl],  12  Jur. 
108  ;  17  L.  J.,  Chanc.,  102— V.  C.  B. 

See  also  Smith  v.  Cornfoot,  12  Jur.  260— V. 
C.  B. 

Publication  —  Enlargement  of.]  —  The  applica- 
tion of  the  plaintiff  for  enlargement  of  publica- 
tion, having  been  refused  by  the  Master,  the 
plaintiff  applied  to  the  Court: — Held,  that  affida- 
vits not  read  before  the  Master  might  be  used. 
Peel  v.  Hague,  12  Jur.  666;  17  L.  J.,  Chanc.,  486 
—V.  C.  E. 

Staying  Proceedings  in  Suit.]  — After  a  suit  for 
the  execution  of  the  trusts  of  a  deed,  by  which 
real  estates  had  been  vested  in  trustees  for  sale 
and  payment  of  incumbrances,  which  were  very 
numerous,  was  nearly  ripe  for  hearing,  the  Court, 
at  the  instance  of  the  owner  of  the  estates,  or- 
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dered  all  the  proceedings  to  be  stayed  on  payment 
to  the  plaintiff  of  all  his  pecuniary  claims  in  the 
suit  and  costs,  (all  other  parties  to  the  deed  con- 
senting), although  the  plaintiff  insisted  that  the 
execution  of  the  trusts  in  this  suit  would  inci- 
dentally affect  other  objects  in  which  he  was 
interested  in  reference  to  the  estates  comprised 
in  it.  Darner  v.  Portarlington  (Earl  of),  2  Ph. 
30  ;  10  Jur.  673. 

A  party  prosecuting  a  suit  after  notice  of  a  de- 
cree in  another  suit,  under  which  he  may  obtain 
all  the  relief  which  he  seeks  in  his  own,  may  be 
refused  his  costs  of  an  application  to  stay  proceed- 
ings ;  but  it  is  contrary  to  the  practice  to  order 
him  to  pay  such  costs.  Portarlington  (Earl  of)  v. 
Darner,  2  Ph.  262;  11  Jur.  443;  16  Law  J., 
Chanc.,  370. 


1-210 


Such  application  may  be  made  by  the  plaintiff 
in  the  suit  in  which  the  decree  has  been  made,  if 
he  have  an  interest  in  staying  the  proceedings,  as 
well  as  by  the  defendant,  although  such  plaintiff 
be  not  a  party  to  the  other  suit.  Ib. 

Where  the  demand  of  the  plaintiff  is  submitted 
to,  and  the  only  question  between  the  parties  is 
the  costs  of  the  suit,  the  cause  ought  not  to  be 
proceeded  in,  but  an  application  ought  to  be 
made  to  the  Court  to  prevent  the  expense  of  fur- 
ther proceeding.  Sivell  v.  Abraham,  8  Bea.  598. 

Where  two  suits  are  instituted  for  the  adminis- 
tration of  the  same  estate,  and  on  a  decree  being 
obtained  in  one  of  them,  an  application  is  made 
to  stay  proceedings  in  the  other,  the  question 
always  is,  whether  the  latter  suit  asks  anything 
more  than  can  be  obtained  in  the  former.  Rigby 
v.  Strangways,  2  Ph.  175. 

Where  executors,  against  whom  a  decree  has 
been  ^obtained  in  a  creditors'  suit,  wish  to  stay 
proceedings  in  a  similar  suit  instituted  against 
them  by  another  creditor  in  a  different  branch  of 
the  Court,  the  motion  ought  to  be  made  in  that 
branch  of  the  Court  to  which  the  latter  suit  be- 
longs, and  not  in  the  other.  White  v.  Johnson, 
2  Ph.  689  ;  17  L.  J-,  Chanc.,  427. 

Upon  a  reference  to  inquire  whether  it  was  for 
the  benefit  of  infants  in  whose  name  a  suit  had 
been  instituted,  that  the   same  should  be  prose- 
cuted, the  Master  reported  that  it  was,  and  excep- 
tions to  his  report  were  overruled  ;  but  a  petition 
to  confirm  the  report,  and  for  payment  by  the  de- 
fendant of  the  costs  of  the  reference,  was,  by  the 
Court  below,  ordered  to  stand  over  till  the  hearing 
of  the    cause  : — Held,    on   appeal,    that  such    an 
order  was  contrary  to  the  practice,  and  it  was 
discharged,  and  an  order  made  according  to  the 
prayer  of  the  petition.     Raven  v.  Kerl,  2  Ph.  692. 
Where  a  bill  was  filed,  the  main  object  of  which 
was  to  obtain  an  injunction,  which  was  granted, 
the  plaintiff,  no  answer  having  been  filed,  moved 
for  a  reference  to  the  Master  to  tax  the  costs,  and 
that  the  same,  when  taxed,  might  be  paid  by  the 
defendants,  and  that  proceedings  in  the  suit  might 
be  stayed;  the  Court  refused  the  motion,  but  re- 
served the  question  of  costs.     Langham  v.  Great 
Northern  Railway   Company,  12  Jur.  574;   17  L. 
J.,  Chanc.,  436— V.  C.  B. 

Motion  in  a  suit,  in  which  no  decree  had  been 
obtained,  to  stay  further  proceedings  in  a  suit  in 
which  a  decree  had  been  obtained,  refused,  there 
being  no  misconduct  or  other  special  circumstances 
to  induce  the  Court  to  interfere.  M' Hardy  v. 
Hitchcock,  12  Jur.  781— C. 

A  motion  was  made  by  plaintiffs  to  stay  proceed- 


ings, and  that  the  defendants  might  pay  the  costs 
of  the  suil,  the  whole  object  of  the  suit  having 
been  obtained  ;  but  the  Court  refused  to  make  the 
order  without  the  consent  of  the  deti-uduutn. 
Ml  Naught  an  v.  Hasker,  12  Jur.  95U— V.  C.  B. 

Stop  Order.] — Stop  order,  dirertiiiL:  that  a  tin 
box  in  court,  containing  turnpike  securities,  should 
not  be  parted  with  without  notice  to  the  petitioner. 
Williams  v.  Symonds,  9  Beav.  523. 

A  petition  for  a  stop  order  was  served  not  only 
on  the  assignor,  but  on  the  other  parties  to  the 
cause.  The  petitioner  was  ordered  to  pay  the 
costs  of  the  latter.  Glazbrook  v.  (Jillutt,  9  Be.av. 
611. 

A  fund  having  become  distributable,  and  a  mort- 
gagee, with  notice  that  the  parties  entitled  had 
presented  a  petition  for  payment  out  of  court  to 
the  mortgagee  and  to  themselves,  having  applied 
for  a  stop  order,  was  refused  his  costs  of  his  appli- 
cation. Hoole  v.  Roberts,  12  Jur.  108— V.  C.  E. 

A  stop  order  does  not  affect  any  right,  and  it  is, 
therefore,  unnecessary  to  specify  that  it  is  made 
"  without  prejudice."  Lucas  v.  Peacock,  9  Bea. 
177. 


Form  of  stop  order  when  husband  and  wife  join 
in  an  assignment  of  the  wife's  reversionary  chose 
in  action.  Moreau  v.  Polley,  1  De  G.  &  S.  143. 

Taking  Bill  pro  Confesso.}  —  Practice  of  taking 
bills  pro  confesso,  under  the  77th  &  7Sth  Orders 
of  May,  1845,  against  a  defendant  deemed  to  have 
absconded  after  appearance  by  his  own  solicitor. 
Courage  v.  Wardell,  4  Hare,  481. 

Whether,  pending  a  reference  as  to  the  poverty 
of  the  defendant,  time  runs  against  the  plaintiff 
for  taking  the  bill  pro  confesso  ?  Semble,  not. 
Potts  v.  Whitmore,  8  Beav.  317. 

Where  a  bill  against  several  defendants  has  been 
taken  pro  confesso  against  one,  the  clerk  of  re- 
cords attending  for  that  purpose  with  the  record, 
it  is  not  the  practice  to  require  the  clerk's  attend- 
ance a  second  time  on  the  hearing  of  the  cause 
ao-ainst  the  other  defendants.  Needham  v.  Need- 
ham,  1  Phil.  640;  15  Law  J.,  N.  S.,  L.  C.,  132. 

Contempt,  and  Process  of.] — A  prisoner  in  con- 
tempt, and  remanded  until  he  should  answer  the 
bill  and  clear  his  contempt,  or  the  Court  should 
otherwise  order,  filed  a  bill  and  obtained  an  order 
upon  a  petition,  ex  parte,  at  the  Rolls,  upon  certi- 
ficate of  plea  filed  to  tax  the  costs  of  the  contempt, 
and  for  his  discharge  upon  payment  or  tender  of 
such  costs;  he  did  not  pay  or  tender  such  costs, 
and  the  Court,  on  motion  by  the  plaintiff,  ordered 
the  plea  to  be  taken  off  the  file.  Wilkin  v.  Nainby, 
4  Hare,  473. 

A  defendant  in  contempt  cannot,  in  answer 
an  application  founded  on   the  contempt    obj 
that  the  plaintiff  has  not  taken  a  step  in  the  caus 
which  might  have  amounted  to  a  waiver 

contempt.     Ib. 
The  Orders  of  May,  1845, 46  not  take  jtwaj 

right  of   proceeding   upon  contempt  to  t: 
bill  pro  confcsso,  under  the  stat.  1  V*  ill.  *,  • 
Id.  476. 

Sole  defendant  in  contempt  ordered  to  b 
charged  from   prism.  <>"   \»*   ***  '"'""''I;  llir  *\'.° 
plffi being Sead.  Terrell  v.  ^,-h,  HI,,,.. 

ol  ewitt. 
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may  also  present  and  be  heard  upon  his  petition  to 
discharge  the  report  as  irregular,  and  for  liberty  to 
open  the  accounts  allowed  in  former  reports,  on 
the  ground  that  items  therein  were  allowed  in  the 
absence  of  the  petitioner,  and  while  the  suit  was 
abated.  Morrison  v.  Morrison,  4  Hare,  590. 

A  party  moving  for  his  discharge,  under  the  13th 
rule  of  1  Will.  4,  c.  36,  may  be  at  the  same  time 
remanded  under  the  12th  rule.  Potts  v.  Whitmore, 
8  Beav.  317. 

Before  an  attachment  can  issue  for  the  non-per- 
formance of  a  decree  or  order  of  the  Court,  per- 
sonal service  of  such  decree  or  order  must  be 
effected.  Whistler  v.  Aylward,  In  re  Fitton, 
1  Drury,  1. 

Process  by  attachment  to  compel  an  infant  to 
convey  estates  sold  in  a  creditor's  suit.  Thomas 
v.  Gwynne,  8  Beav.  312. 

It  is  a  contempt  to  interfere  and  prevent  an  in- 
fant obeying  an  order  of  the  Court  to  convey.  Ib. 

A  defendant,  in  contempt  for  not  appearing,  was 
brought  up  to  the  bar  of  the  Court,  and  ordered  to 
be  handed  over  to  the  warden  of  the  Fleet,  and  an 
appearance  was  ordered  to  be  entered  for  him 
within  the  first  four  days  of  Michaelmas  Term,  the 
defendant  having  then  been  in  custody  more  than 
30  days,  the  last  of  which  expired  in  the  vacation  : 
— Held,  that  this  order  was  regular,  and  that  he 
was  not  entitled  to  be  discharged,  although  the 
time  mentioned  in  the  10th  rule,  on  the  expiration 
of  which  he  was  entitled  to  be  discharged,  had 
previously  expired.  Smyth  v.  Tuck,  15  Law  J., 
N.  S.,  367— L.  C. 

In  general,  a  party  in  contempt  cannot  take  a 
proceeding  in  the  cause  for  his  own  benefit.  Chuck 
v.  Cremer,  1  Cooper,  205. 

A  party  may  be  heard  to  show  irregularities  in 
the  process  upon  which  he  is  committed,  although 
he  has  not  obeyed  the  order  in  respect  of  which 
the  process  was  issued.  Green  v.  Green,  1  Cooper, 
206,  n. 

A  party  in  contempt  cannot  apply  for  the  costs 
of  an  abandoned  motion.  Ellice  v.  Walmsley, 
1  Cooper,  207,  n. 

Case  where  the  party  in  contempt  is  merely  pro- 
tecting himself.  Parry  v.  Ferryman,  1  Cooper, 
206,  n. 

Motion  under  the  circumstances  dismissed  with 
costs,  the  defendant  being  in  contempt  for  non- 
payment of  costs  of  a  like  motion.  Needham  v. 
Nesdham,  1  Cooper,  208,  n. 

Parties  may  be  heard  to  get  rid  of  the  contempt 
and  irregular  proceedings  connected  with  it.  Chuck 
v.  Cremer,  1  Cooper,  209,  n. 

A  party,  although  in  contempt,  is  entitled  to  ap- 
pear and  resist  proceedings  taken  against  him. 
Id.  211,  n. 

Where  the  party  in  contempt  seeks  other  relief 
than  what  is  merely  defensive.  Id.  213,  n. 

General  rule  that  a  party  in  contempt  cannot 
come  to  take  advantage  of  proceedings  in  the 
cause.  Proceedings  for  his  own  advantage,  which 
it  has  been  decided  that  a  party  in  contempt  may 
not  take.  Id.  217,  n. 

An  order  under  11  Geo.  4  &  1  Will.  4,  c.  36, 
rule  12,  for  a  defendant  to  remain  in  custody  until 
answer  or  further  order  may  be  obtained  ex  parte, 
and  need  not  be  served  on  the  defendant ;  nor  is  it 
necessary  for  a  plaintiff,  who  has  obtained  that 
order,  to  proceed  to  take  the  bill  pro  confesso, 


under  the  13th  rule  of  the  act.  Maitlandv.  Rodger, 
14  Sim.  92. 

If  a  defendant,  in  custody  for  want  of  answer, 
is  made  an  insolvent  debtor,  the  Court  will  not  dis- 
charge him,  although  he  may  be  examined  in  the 
Insolvent  Debtors'  Court  as  to  the  matters  alleged 
by  the  bill.  Ib. 

A  sequestration  on  the  mesne  process  will,  in  a 
proper  case,  be  executed;  the  Court  will  direct 
the  tenants  to  attorn  to  the  sequestrators,  but  will 
not,  until  the  amonnt  of  the  costs  is  ascertained, 
nor  except  for  the  purpose  of  paying  such  ascer- 
tained amount  of  costs,  direct  the  sale  of  goods 
seized  under  the  sequestration,  even  though  the 
value  of  the  goods  be  gradually  absorbed  by  the 
expenses  of  keeping  them.  Goldsmith  v.  Gold- 
smith, 5  Hare,  123 ;  15  Law  J.,  N.  S.,  264 ;  10  Jur. 
561. 

Attachment.] — A  plaintiff,  though  he  has  joined 
in  a  commission  to  take  an  answer,  may  issue  an 
attachment  for  want  of  answer,  before  the  return 
of  the  commission.  Boschetti  v.  Power,  8  Beav. 
180. 

The  old  practice  does  not  authorize  a  party  pro- 
secuting a  contempt  to  take  out  process  into  a 
county  in  which  it  is  known  that  the  party  prose- 
cuted is  not.  Ib. 

It  is  no  objection  to  the  regularity  of  a  writ  of 
attachment,  that  another  similar  writ  has  pre- 
viously issued  against  the  same  party,  but  which 
has  not  been  acted  on.  Andrews  v.  Walton, 
1  Phil.  619. 

According  to  the  old  practice,  an  attachment 
returnable  immediately  could  not  be  issued  with- 
out a  previous  order.  Boschetti  v.  Power,  8  Beav. 
1S1. 

A  plaintiff,  without  order,  sued  out  a  writ  of 
attachment  against  a  defendant,  resident  at  Gib- 
raltar, returnable  immediately,  and  directed  to 
the  sheriff  of  London  :  it  was  discharged  for  irregu- 
larity. Id.  180. 

The  Court  will  not  order  a  sale  from  day  to  day 
to  pay  expenses,  but  will  wait  till  all  the  costs 
are  ascertained.  Ib. 

Before  an  order  is  made  for  tenants  to  attorn  to 
the  sequestrators,  a  return  to  the  writ  of  seques- 
tration must  be  made.  It  is  not  the  practice  to 
file  a  return  to  the  writ  of  sequestration.  Ib. 

An  attachment  executed  in  1846,  to  enforce 
obedience  to  an  interlocutory  order  served  in 
1839,  discharged  as  irregular,  it  appearing  that 
the  party  arrested  had  not  been  served  either  with 
the  order  indorsed  in  the  form  directed  by  the 
12th  Order  of  August,  1841,  or  with  a  writ  of 
execution  under  the  old  practice,  informing  him 
of  the  time  and  mode  of  payment,  and  of  the  con- 
sequences of  non-payment.  Morrison  v.  Morrison, 
10  Jur.  773— V.  C.  W. 

Where  a  party  in  custody  for  contempt  is  dis- 
charged, on  the  ground  that  the  attachment  is  irre- 
gular, the  Court  will  not,  in  genera],  though  it  has 
jurisdiction  to  do  so,  make  it  a  condition  of  his 
discharge,  that  he  shall  be  restrained  from  bringing 
an  action  for  false  imprisonment;  but  will  wait  till 
the  party  discharged  applies  for  leave  to  bring  his 
action.  76. 

Where  a  defendant  in  contempt  filed  his  plea, 
and  then,  upon  certificate  of  plea  filed,  obtained 
ex  parte,  at  the  Rolls,  the  usual  order  for  his  dis- 
charge, upon  payment  or  tender  of  the  costs,  but 
did  not  pay  or  tender  the  costs,  the  Court  ordered 
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the  plea  to  be  taken  off  the  file.     Wilkin  v.  Nain- 
ly,  10  JUT.  735— V.  C.  W. 

A  defendant  in  contempt  cannot  be  heard  to 
object  to  an  application  by  the  plaintiff,  founded 
upon  the  contempt,  that  he  has  not  taken  a  step  in 
the  cause,  which,  if  taken,  would  have  been  a 
waiver  of  the  contempt.  Ib. 

The  76th  Order  of  May,  1845,  for  taking  the  bill 
pro  confesso  upon  contempt,  is  not  compulsory, 
so  as  to  exclude  the  practice  under  the  stat.  1 
Will.  4,  c.  36.  Ib. 

It  is  not  irregular  to  engraft  upon  an  order  of 
commitment,  that  the  party  committed  shall  pay 
the  costs  of  his  contempt ;  but  if  the  order  extend 
to  charges  and  expenses  as  well  as  costs,  it  is  to 
that  extent  irregular.  Ex  parte  Van  Sandau,  1 
Phil.  605;  1  De  Gex,  55;  15  Law  J.,  N.  S.,  B.,  13. 

An  order  of  commitment  ought,  in  strictness,  to 
be  prefaced  by  an  express  adjudication  that  the 
act  complained  of  is  a  contempt ;  but  the  absence 
of  such  adjudication  is  not  a  ground  for  discharg- 
ing such  an  order  for  irregularity.  Ib. 

In  1838,  the  usual  four-day  order  was  made  for 
the  defendant  to  pay  money  into  court,  and  was 
duly  served  in  1839,  shortly  after  which  the  de- 
fendant became  bankrupt.  In  October,  1845,  the 
fiat  was  annulled,  and  in  July,  1846,  the  defendant 
was  arrested  under  an  attachment  for  disobedience 
to  the  order  of  1838.  The  attachment  was  dis- 
charged for  irregularity  with  costs,  on  the  ground 
that  no  writ  of  execution  of  the  order  had  been 
served  pursuant  to  the  practice  existing  before  the 
Order  of  August,  1841;  and  that  the  order  did  not 
contain  the  indorsement  required  by  the  12th  Or- 
der of  August,  1841: — Semble,  the  plaintiff  ought 
to  have  applied  to  the  court  for  a  new  order. 
Morison  v.  Morison,  15  Law  J.,  N.  S.,  439 — 
V.  C.  W. 

Semble,  that  the  suing  out  a  writ  of  attachment 
against  a  defendant  is  not  a  "proceeding"  within 
the  meaning  of  the  4th  Order  of  llth  November, 
1841.  Needham  v.  Needham,  10  Jur.  81. 

A  defendant  may  be  brought  to  the  bar  of  the 
court  by  writ  of  habeas  corpus,  and  remanded,  in 
Vacation,  as  well  as  in  Term  time.  76. 

Where  an  order,  that  the  bill  shall  be  taken  pro 
confesso  against  one  of  several  defendants,  has 
been  regularly  made,  and  the  cause  is  afterwards 
set  down  to  be  heard,  and  a  decree  is  made  therein, 
it  is  not  necessary  that  the  Clerk  of  Records  should 
a  second  time  attend  in  court  with  the  record  of 
the  bill  at  the  hearing.  Ib. 

When  a  defendant,  being  brought  up  by  writ  o 
habeas  corpus,  is  discharged  out  of  custody  by  an 
error  of  the  Court,  which  error,  on  appeal,  is  set 
right,  it  is  competent  to  the  plaintiff  to  obtain  a 
second  writ  under  the  same  order  in  pursuance  o' 
which  the  first  writ  issued.  Ib. 

The  decision  in  Needham  v.  Needham  (6  Jur 
379)  affirmed. 

A  habeas  was  issued  under  the  usual  order  to 
bring  up  a  defendant  in  contempt,  for  the  purpose 
of  a  motion  to  take  the  bill  pro  confesso  agains 
him ;    on   his  being    brought  up  the  motion    was 
refused  with  costs  ;  but  that  decision  was  reverset 
on  appeal,  and  a  new  habeas  was  afterwards  issuei 
under  the  same  order,  for  the  purpose  of  a  renewa 
of  the  motion:  —  Held,   that  the  second  habea; 
was  regularly  issued  without  a  new  order  for  it 
on  the  ground,  that,  owing  to   a  mistake  of  the 
.Court,  the  original  order  had  not  been  satisfied  b> 


he  first  habeas.     Needham  v.  Needham,  1  Phil  (j  ID  • 
15  Law  J.,  N.  S.,  132. 

Where  a  party  in  custody  is  discharged  on  the 
ground  of  the  attachment  being  irregular,  the 
?ourt  will  not,  in  general  make  it  a  «.,,,!, t>,,n  of 
lis  discharge  that  he  shall  brim;  no  action,  t,ut  will 
restrain  him  if  he  subsequently  bring  an  :u •t,,,n  lor 
false  imprisonment  without  leave.  Mnri.un  v. 
Morison,  15  Law  J.,  N.  S.,  439 — V.  (  .  W. 

Whether  the  discharge,  under  the  48  Geo.  3, 
c.  123,  of  a  party  detained  under  process  of  con- 
tempt for  non-paymentof  costs  under  20/.,  has  the 
effect  of  clearing  his  contempt  so  as  to  entitle  him 
to  move,  qncere.  Oldfield  v.  Cobbett,  1  Phil.  613; 
15  Law  J.,  N.  S.,116. 


XI.  PRACTICE  APPLICABLE  TO  PARTICULAR  FORMS 
OF  SUIT. 

To  carry  Decree  into  Execution.] — Upon  a  bill 
to  carry  a  decree  into  execution,  the  Court  will 
assume  that  the  law  of  the  decree  is  correct  upon 
a  matter  then  submitted  to  the  judgment  of  the 
Court.  Daly  v.  Daly,  2  Jones  &  Lat.  752. 

The  Court  will  not  continue  a  manifest  error  in 
a  decree,  either  upon  a  hearing  for  further  direc- 
tions, or  upon  a  supplemental  bill  to  carry  the  de- 
cree into  execution  :  and  where  the  decree  to  ac- 
count, report,  and  decree  for  sale,  in  the  original 
cause,  were  erroneous,  the  Court  would  not  cor- 
rect them  in  a  suit  to  carry  the  final  decree  into 
execution.  Stamer  v.  Nisbitt,  3  J.  &  L.  447. 

Cross  Bill.] — If  a  cross  bill  be  filed  bona  fide  by 
the  defendant  to  the  original  suit,  against  whom 
the  original  bill  is  dismissed  with  costs,  the  costs 
of  it  will  usually  follow  the  decree  in  the  original 
suit,  notwithstanding  charges  of  fraud  are  alleged 
in  it  which  are  not  sustained.  Flight  v. Robinson, 
16  Law  J.,  Chanc.,  178 — R. 

Discovery.] — See  General  Orders,  infra,  (May  S, 
1845),  XII.  and  CXXV. 

Foreclosure — Motion  to  Stay  Proceedings.] — On 
a  motion  by  a  defendant  in  a  foreclosure  suit,  to 
stay  proceedings,  on  payment  of  principal,  in- 
terest, and  costs,  the  defendant  need  not  produce 
an  affidavit  to  show  that  he  is  the  only  person  en- 
titled to  redeem.  Reeves  v.  The  Glastonbury  Canal 
Company,  14  Sim.  351. 

Foreclosure. — 1.  Inrolment  of  Decree  —  Enlarg- 
ing Time  for  Payment.]  --  The  inrohnent  of  an 
order  absolute  of  foreclosure  does  not,  any  more 
than  an  inrolment  of  the  decree  of  foreclosure, 
preclude  the  Court  from  again  enlarging  the  time 
in  a  proper  case,  and  upon  the  usual  terms.  Ford 
v.  Wastell,  2  Ph.  591;  12  Jur.  404;  17  L.  J., 
Chanc.,  368. 

2.  Sale.]  —  On  a  bill  filed  by  an  equitable  mort- 
gagee praying  a  sale,  the  Court  will   order  an  im- 
mediate sale,   although  the  heir  of  the  a 

is  an  infant,  if  it  appears  that  such  a  sale  will  be 
for  the  benefit  of  the  infant.  RedshaiD  \.  A<  tOMiO, 
12  Jur.  833— V.  C.  B. 

3.  Costs.] — In  a  suit  by  a  second   mort'.'a.'ee  M 
foreclose     and     redeem,   'certain     defendants.    III- 
cludin"  the  provisional   assignee,   of  the    iniolrent 

mortgagor,   disclaimed.     They    were,    howew, 

|,m,i.'ht   to  a  hearing,   and  it  ihen    a|,|.ear,n- 
Hirre    was    insufficient    to    pay    the  hist    montage, 
the   plaintiff    declined    taking    the    account 
bill  was  dismissed    as    against    the    diicla 
lundunts,   without  costs,  and   the    first  mortgagee 
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alone  was  held  entitled  to  his  costs.     Gibson  v. 
Nicol,  9  Beav.  403. 

A  mortgagee  of  estates,  on  which  the  incum- 
brances  were  numerous  and  of  a  complicated 
nature,  filed  a  bill  for  forclosure  and  redemption, 
and,  by  consent,  the  estate  was  sold  : — Held,  that 
the  costs  of  sale  ought  not  to  be  paid,  in  the  first 
place,  out  of  the  general  fund,  but  that  the  money 
arising  from  the  sale  of  each  separately  incum- 
bered  estate  ought  to  be  treated  in  the  same  man- 
ner as  the  estate  itself  would  have  been,  and  that 
the  mortgagees  ought  to  be  paid  their  principal, 
interest,  and  costs,  according  to  their  respective 
priorities.  Wild  v.  Lockhart,  10  Beav.  320. 

See,  also,  Ohrly  v.  Jenkins,  11  Jur.  1001;  17  L. 
J.,  Chanc.,  22— V.  C.  B. 

Partition.] — In  a  suit  for  partition,  if  a  refer- 
ence is  necessary  to  ascertain  the  interests  of  the 
parties,  the  direction  for  the  commission  ought 
to  be  postponed  until  the  hearing  for  further  direc- 
tions. Cole  v.  Sewell,  15  Sim.  284. 

Commissioners  of  partition  have  no  power  to 
award  sums  to  be  paid  for  owelty  of  partition. 
Mole  v.  Mansfield,  15  Sim.  41. 

Partition  —  Discovery,] — The  bill  alleged  that 
the  plaintiff  had  purchased  the  entirety  of  a  mes- 
suage, but  that  the  defendants  claimed  a  moiety 
thereof,  and  refused  to  produce  the  instrument 
under  which  they  claimed  ;  and  that  the  plaintiff, 
believing  their  claim  to  be  good,  had  joined  with 
them  in  granting  a  lease;  and  it  prayed  a  disco- 
very and  partition.  Demurrer  for  want  of  equity 
overruled.  Potter  v.  Waller,  11  Jur.  464;  16  Law 
J.,  Chanc.,  480— V.  C.  E. 

Motion  to  enlarge  Time  for  Payment  after  In- 
rolment.] — After  decree  absolute  for  foreclosure 
had  been  signed  and  inroled,  the  defendant  moved 
that  the  time  for  payment  might  be  enlarged,  not- 
withstanding the  order  of  foreclosure  : — the  Court, 
though  with  the  defendant  upon  the  merits,  refused 
the  application,  on  the  ground  that  it  was  neces- 
sary to  vacate  the  inrolment,  and  that  orders  for 
that  purpose  had  invariably  been  made  by  the 
Chancellor.  Ford  v.  Wastell,  HJur.  537;  16  Law 
J.,  Chanc.,  372— V.  C.  W. 

In  a  proper  case  upon  the  merits  for  enlarging 
the  time  fixed  for  payment  of  the  mortgage-money, 
the  inrolment  of  the  decree  for  foreclosure  abso- 
lute is  no  impediment  to  an  order  to  enlarge  the 
time  being  made  by  a  court  of  competent  jurisdic- 
tion. Ib. 

Puisne  Incumbrancer — Disclaimer — Costs.]  —  In 
a  foreclosure  suit  brought  by  a  prior  mortgagee 
against  a  puisne  incumbrancer  and  the  assignees 
of  the  mortgagor,  the  puisne  incumbrancer,  al- 
though he  disclaims,  is  not  entitled  to  his  costs  as 
against  the  plaintiff'.  Ohrly  v.  Jenkins,  11  Jur. 
1001— V.  C.  B. 

Interpleader.]  —  It  is  irregular  in  an  interplead- 
ing  suit  to  direct  any  inquiries  as  to  the  conflicting 
claims  of  the  defendants,  until  the  answers  of  all 
of  them  have  been  put  in.  Masterman  v.  Lewin, 
2  Ph.  182. 

Where  an  injunction  has  been  granted  in  an  in- 
terpleading  suit,  all  the  defendants  are  interested 
in  it,  and  all  ought  therefore  to  be  served  with 
notice  of  a  motion  to  dissolve  it.  Ib. 

On  a  motion  to  dissolve  an  injunction  in  an  in- 
terpleading  suit,  an  order  was  made  directing  an 
inquiry  as  to  the  title  of  the  defendant  who  moved ; 
but  with  respect  to  the  co-defendant  who  had  not 
answered,  and  did  not  appear  upon  the  motion, 


only  directing  an  inquiry  whether  he  had  made  a 
claim.  After  the  Master  had  made  his  report,  and 
the  Court  had  pronounced  its  final  order,  the  order 
of  reference  was  discharged,  and  the  consequen- 
tial proceedings  set  aside  at  the  instance  of  the 
plaintiff,  on  the  ground — 1st,  that  the  order  was 
irregular  in  not  reciting  an  affidavit  of  service  on 
the  absent  defendant;  2dly,  that  it  was  contrary  to 
the  practice  to  direct  any  inquiry  as  to  the  title  of 
the  defendants  until  the  answers  of  all  of  them  had 
come  in  ;  and  3dly,  that  the  inquiry  actually  di- 
rected was  defective,  in  not  extending  to  the  title 
of  the  absent  defendant  as  well  as  to  that  of  the 
other.  Ib. 

Reading  Answers.]  — In  an  interpleading  suit  the 
plaintiff  may  read  the  answer  of  a  defendant  against 
his  co-defendant.  Masterman  v.  Price,  1  Coop. 
383. 

To  Perpetuate  Testimony.] — Semble,  the  Court 
of  Chancery  has  jurisdiction  to  perpetuate  testi- 
mony with  a  view  to  proceedings  in  foreign  courts. 
Morris  v.  Morris,  2  Ph.  205 ;  11  Jur.  93 ;  16  Law 
J.,  Chanc.,  286. 

Depositions,  Publication  of.]  — It  is  no  objection 
to  the  publication  of  depositions  which  have  been 
taken  in  a  suit  to  perpetuate  testimony,  that  the 
proceedings  for  which  they  are  required  are  in  the 
court  of  a  foreign  country,  or  that  other  deposi- 
tions taken  in  a  similar  suit  in  that  country  have 
already  been  published.  Ib. 

Costs.]  —  A  defendant  to  a  bill  for  discovery, 
and  to  perpetuate  the  testimony  of  witnesses,  is 
entitled  to  his  costs  of  the  discovery,  although  he 
has  examined  witnesses  in  chief.  Skrine  v.  Powell, 
15  Sim.  81. 

Redemption.] — A  bill  to  redeem  a  mortgage, 
filed  before  the  mortgage  has  become  absolute  at 
law,  is  demurrable,  notwithstanding  the  mort- 
gagor may  have  tendered  to  the  mortgagee  the 
principal  money,  together  with  interest  up  to  the 
day  named  in  the  proviso  for  redemption.  Brown 
v.  Cole,  14  Sim.  427. 

In  a  suit  to  redeem,  against  a  mortgagee  in  pos- 
session, the  Court  will  not  direct  the  Master  to  fix 
and  charge  the  defendant  with  an  occupation-rent, 
unless  the  plaintiff  alleges  and  shows,  not  only 
that  the  defendant  has  been  in  possession  of  the 
mortgaged  estate  and  in  receipt  of  the  rents  and 
profits  of  it,  but,  also,  that  he  has  been  in  the 
actual  occupation  of  it  or  of  part  of  it,  semble. 
Trulock  v.  Robey,  15  Sim.  265. 

In  a  suit  to  redeem  against  a  devisee  of  the 
mortgage,  an  account  of  the  rents  received  by  the 
devisor  may  be  obtained,  without  his  being  repre- 
sented on  the  record.  Trulock  v.  Robey,  15  Sim. 
277. 

Costs  of  a  redemption  suit  instituted  by  a  puisne 
incumbrancer  against  a  mortgagee  in  possession, 
given  to  the  mortgagee  up  to  the  filing  of  his  an- 
swer, and  against  him  afterwards,  he  having  been, 
before  answer,  overpaid  the  sum  due  to  him  at 
the  filing  of  the  bill  ;  the  balance  being  against 
him,  and  his  conduct  being  against  conscience. 
Snagg  \.Frizell,  3  J.  &  L.  383. 

A  plaintiff,  suing  in  forma  pauperis,  brought  his 
bill  to  redeem  two  estates,  but  was  held  to  be  en- 
titled to  redeem  one  estate  only,  and  the  mortgagee 
was  allowed  to  add  his  costs  of  the  suit,  in  respect 
of  both  estates,  to  the  principal  and  interest  due 
to  him  on  the  security  of  the  redeemable  estate. 
Batchelor  v.  Middleton,  6  Hare,  86. 

Affidavits — Costs.]  — A  bill  filed  for  redemption 
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of  a  mortgage,  and  an  injunction  to  restrain  a  sale 
under  a  power  alleged  to  have  been  fraudulently 
inserted  in  the  deed,  contained  various  charges  of 
oppression  and  misconduct  against  the  defendant, 
on  the  ground  of  which  it  prayed  that  he  might 
pay  the  costs  of  the  suit.  On  a  motion  for  an  in- 
junction supported  by  affidavits  of -those  charges, 
the  defendant  submitted  to  an  immediate  account, 
the  plaintiff  undertaking  to  pay  what  should  be 
found  due,  and  further  directions  and  costs  were 
reserved: — Held,  on  a  subsequent  hearing  of  the 
cause  for  further  directions,  that  the  affidavits  filed 
on  the  former  occasion  could  not  be  read,  the  first 
order  having  shut  out  all  the  merits  except  the 
account.  And  an  order  giving  the  plaintiff  the 
costs  of  the  suit  on  the  ground  of  those  affidavits, 
was  on  appeal  dismissed,  and  the  defendant  was 
allowed  his  costs  according  to  the  ordinary  rule. 
Dunstan  v.  Patterson,  2  Ph.  341;  11  Jur.  595  ;  16 
Law  J.,  Chanc.,  404. 

Costs.] — A  lessee  having  been  evicted  for  non- 
payment of  rent  under  the  ejectment  statutes  in 
Ireland,  an  equitable  mortgagee  of  his  interest 
filed  a  bill  for  redemption  against  the  landlord  : — 
Held,  that  the  mortgagee  was  entitled  to  redeem 
the  evicted  premises ;  and  that,  although  the 
general  rule  is  to  make  the  party  seeking  a  re- 
demption pay  the  costs  of  the  suit,  the  Court  has 
jurisdiction  to  look  to  the  landlord's  conduct,  and 
to  throw  the  costs  on  him  according  to  its  discre- 
tion. Gerahty  v.  Malone,  1  H.  L.  Ca.  81;  11  Jur. 
547. 

Review,  Bill  of.]— To  support  a  bill  of  review, 
there  must  be  error  on  the  face  of  the  decree  com- 
plained of,  such  error  applying  to  matter  contrary 
to  the  forms  and  rules  of  the  Court,  not  to  an 
erroneous  judgment  on  the  case.  Truelock  v. 
Robey,  11  Jur.  999— C. 

Where  a  plaintiff  had  obtained  a  decree  consis- 
tent with  the  prayer  of  his  bill,  but  where  from 
either  not  asking  for  it  at  the  hearing,  or  from  the 
Court  having  refused  to  grant  it,  he  had  not  ob- 
tained certain  other  relief  to  which  he  contended 
that  he  was  entitled  under  the  prayer  for  general 
relief: — Held,  that  this  was  not  matter  which  would 
support  a  bill  of  review,  not  constituting  error  on 
the  face  of  the  decree.  Ib. 

The  rule  laid  down  by  Lord  Eldon  in  reference 
to  bills  of  review,  in  Perry  v.  Phelips,  (17  Ves.  173), 
approved  of.  Ib. 

Review,  Supplemental  Bill  of.] — When  an  ap- 
plication is  made  for  leave  to  file  a  supplemental 
bill  of  review  on  the  ground  of  the  discovery  of 
new  evidence,  the  question  is  not  merely  whether 
the  evidence  is  material,  but  whether  it  is  of  such 
weight  as,  when  taken  in  connection  with  the  mass 
of  evidence  adduced  on  both  sides  at  the  former 
hearing,  would  have  been  likely,  had  it  been  then 
brought  forward,  to  have  turned  the  scale.  Hun- 
gate  v.  Gascoyne,  2  Ph.  25;  10  Jur.  625  ;  15  Law 
J.,  Chanc.,  382. 

Revivor  and  Supplement — Revivor  for  Costs.]  — 
A  decree  for  the  delivery  of  the  possession  of 
lands  and  title-deeds,  and  payment  of  money,  was 
made,  with  costs  to  be  paid  by  the  defendants.  One 
of  them,  having  performed  all  that  he  was  directed 
by  the  decree  to  do,  except  paying  the  costs,  died 
before  the  costs  were  taxed: — Held,  that  there 
could  be  no  revivor  for  the  costs.  Bowyer  v.  Bea- 
mish, 2  Jones  &  Lat.  228. 

The  general  rule  is,  that  there  can  be  no  revivor 
for  untaxed  costs;  and  whether  the  abatement  is 
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of  the  party  to  pay  or 
party  to  receive  the  costs,  is  immaterial.     Ib. 

By  decree  at  the  hearing  of  the  original  cause 
the  plaintiffs  bill  was  ,  •  v,,th  CMt     and 

certain  deeds  deposited  in  court  were  ordered  to 
be  delivered  to  the  defendant.  The  defendant 
having  died  before  the  costs  wore  taxed,  his  re- 
presentative filed  a  bill  of  revivor  The  deeds 
having  been  delivered  up,  the  plaintiff  in  the 
original  suit  filed  a  plea,  stating  the  fact  as  show- 
ing that  the  decree  had  been  fully  performed  :— 
Held,  that  this  fact  was  immaterial,  and  that  the 
non-performance  of  a  direction  to  deliver  deeds 
deposited  in  court  would  not  give  a  title  to  revive. 
Andrews  v.  Lockwood,  11  Jur.  956 — C. 

Quaere,  whether  under  these  circumstances  there 
could  be  revivor  for  the  costs.  Ib. 

A  suit  was  instituted  by  A.,  the  assignee  of  a 
bankrupt,  agfcinst  B.  and  others,  and  by  a  decree 
made  in  the  cause,  it  was  ordered  that  A.  should 
pay  certain  costs  to  the  defendants,  except  B., 
and  that  B.  should  pay  them  to  A.  A.  died,  and 
by  an  order  made  in  the  cause,  it  was  ordered  that 
C.  should  be  substituted  as  plaintiff  in  the  place  of 
A.,  and  the  suit  prosecuted  in  the  same  manner 
as  if  C.  had  been  originally  a  plaintiff  therein.  A 
writ  of  fi.  fa.,  drawn  up  in  pursuance  of  the  orders 
of  May,  1S39,  issued  on  the  application  of  C. 
against  B.  on  behalf  of  these  costs.  On  a  motion 
to  set  aside  the  writ  for  irregularity: — Held,  that 
there  was  no  occasion  for  a  bill  of  revivorj  and 
that  the  writ  was  regular.  Man  v.  Ricketts, 
16  Law  J.,  Chanc.,  97— V.  C.  B. 

Supplement — generally.]  — A.  having  filed  his  bill 
to  establish  a  prior  charge  of  an  annuity  on  certain 
real  estates,  his  bill  was  retained  for  a  year,  with 
liberty  to  take  proceedings  at  law  to  establish  his 
legal  right,  and  the  defendants  were  restrained 
from  setting  up  certain  outstanding  terms,  or  plead- 
ing the  Statute  of  Limitations.  A.  brought  an  ac- 
tion of  ejectment  against  the  tenants  of  the  pro- 
perty, and,  amongst  others,  against  one  who,  in 
another  character,  was  party  to  the  suit.  He  ob- 
tained a  verdict  against  the  defendant,  party  to  the 
suit,  but  was  defeated  as  to  the  others,  who  set 
up  the  Statute  of  Limitations.  A.  thereupon  filed 
a  supplemental  bill,  bringing  the  facts  before  the 
Court,  and  alleging  that  the  defence  to  the  action 
was  adopted  in  collusion  with  the  defendants  to  the 
suit,  and  was  an  evasion  of  the  decree  of  the 
Court,  and  claiming  relief  as  to  all  the  property, 
notwithstanding  the  result  ofthe  trial : — Held,  that 
such  bill  was  irregular,  and  it  was  dismissed  with 
costs.  Smith  v.  Effingham,  11  Jur.  896 — R. 

Bankrupt.] — Where  a  defendant  becomes  bank- 
rupt before  he  has  answered  the  bill,  and  a  supple- 
mental bill  is  filed  by  the  plaintiff  against  the 
assignees  of  the  bankrupt  defendant,  stating  the 
bankruptcy,  it  is  not  proper  for  the  plaintiff,  after 
filing  such  supplemfnt.il  bill,  to  issue  proee-*  to 
compel  the  bankrupt  himself  to  answer  tin-  original 
bill.  It  is  the  same  where  both  the  plaintiff  ami 
defendant  become  bankrupt  before  the  defendant 
has  answered  the  bill,  and  the  supplemental  lull  is 
lilcd  by  the  assignees  of  the  plaintiff  a^nnst  the 
assignees  of  the  defendant.  The  clerk  of  record 
and  writs  will,  in  such  cases,  give  the  u-nal  ,  .  r- 
tificate  for  setting  down  the  cause,  without  any 
answer  from  the  bankrupt  KCIIIL'  <>n  tin-  file. 
bertsonv.  Southgate,  5  Hare,  J-J.f  ;  10  .Inr.  K'.'il; 
16  Law  J.,  Clninc.,  30. 

Where  a  defendant  becomes  bankrupt  alter  tho 
institution  of  the  suit,  and  his  assignee.-  are  made 
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parties  by  supplemental  bill,  it  is  not  necessary  to  I 
bring  the  bankrupt  to  the  hearing,  by  serving  him 
with  the  subpoena  to  hear  judgment.     Stahlschmidt 
v.  Lett,  5  Hare,  595;  11  Jur.  885. 

Insolvent,  Assignees  of.]— A  supplemental  bill 
having  been  filed  against  the  general  assignee  of 
insolvent  debtors,  a  creditor's  assignee  was  ap- 
pointed ten  days  before  the  hearing  of  the  original 
cause,  and  more  than  two  years  after  the  appoint- 
ment of  the  general  assignee,  and  when  the  ori- 
ginal and  supplemental  causes  were  at  issue  and 
set  down  to  be  heard  : — Held,  that  such  appoint- 
ment rendered  a  supplemental  bill  necessary. 
Parker  v.  Constable,  11  Jur.  765 — V.  C.  B. 

Specific  Performance — Reference  of  Title.]  — 
Reference  of  title,  upon  motion  by  the  plaintiff  (the 
vendor)  after  answer,  notwithstanding  the  question 
in  the  cause  might  have  been  conveniently  deter- 
mined by  the  Court  at  the  hearing  without  a  refer- 
ence. Curling  v.  Flight,  5  Hare,  248. 


Whether  the  question  in  a  cause  be  what  evi- 
dence of  title  the  vendor  is  bound  to  give,  or 
whether  he  is  able  to  give  sufficient  evidence,  the 
question  is  equally  one  of  title,  and  the  proper 
subject  of  a  reference.  Ib. 

Motion  by  a  vendor  for  a  reference  as  to  title 
refused,  because  he  had  been  guilty  of  laches  in 
prosecuting  the  suit.  Dorin  v.  Harvey,  15  Sim.  49. 

When  the  vendor's  bill  for  specific  performance 
is  dismissed  on  the  ground  of  his  laches  in  insti- 
tuting the  suit,  and  without  any  decision  on  the 
question  of  title,  the  Court  will  not  order  the  de- 
posit to  be  returned  to  the  purchaser,  but  will 
leave  both  parties  to  their  legal  remedies.  South- 
comb  v.  The  Bishop  of  Exeter,  6  Hare,  225 ;  12  Jur. 
744. 

Where,  on  a  reference  as  to  title,  the  Master 
has  reported  in  favour  of  the  title,  but,  upon  ex- 
ceptions, the  Court  thinks  he  has  done  so  erro- 
neously or  on  insufficient  ground,  the  course  is  to 
give  the  respondent  the  option  of  a  reference  back 
to  the  Master  to  review  his  report.  Curling  \. 


pay  all  the  costs  of  the  suit  after  the  first  decree. 
Woodward  v.  Miller,    16  Law  J.,  Chanc.,  16 — V 
C.  B. 

Decree,  Effect  of.] — Where  a  decree  for  specific 
performance  of  a  purchase  had  been  pronounced, 
and  a  reference  was  thereby  made  to  the  Master 
to  compute  interest  on  the  unpaid  part  of  the  pur- 
chase-money, and  the  decree  directed  that  the 
defendant  should  pay  to  the  plaintiffs  what  should 
on  the  account  be  found  due,  and  also  the  costs 
of  the  plaintiffs  when  taxed: — Held,  that  the  de- 
cree had  the  effect  of  a  judgment-debt  under  stat. 
1  &  2  Viet.  c.  110,  against  the  assets  of  the  de- 
fendant, who  had  died  before  any  proceeding 
under  the  decree  had  been  taken.  Beaufort  (Duke 
of)  v.  Phillips,  11  Jur.  600— V.  C.  B. 

Infant's  Suit.] — Where  the  estate  of  infants  is 
concerned,  the  Master  to  be  directed  to  settle  the 
conveyances  absolutely,  and  not  in  case  the  par- 
ties differ.  Cheese  v.  Cheese,  15  Law  J.,  N.  S.,  V. 
C.,  28. 


Flight,  2  Ph.  613; 
359. 


12  Jur.  423  ;  17  L.  J.,  Chanc., 


See  Dawes  v.  Betts,  12  Jur.  709  —  C. 

It  is  informal  for  the  Master  to  state  on  his  re- 
port, that  he  has  founded  his  opinion  as  to  the 
vendor's  title  upon  the  opinion  of  a  conveyancer. 
Collard,  In  re,  10  Beav.  334. 

Costs.]  —  Where  a  bill  for  specific  performance 
is  filed  by  a  purchaser,   and  it  turns   out  that  the 
vendor  cannot  make  a  good   title,  the  bill  is  dis- 
missed,   but    without    costs.      Maiden   v.  Ft/son 
9  Bea.  347. 

A  suit  was  instituted  by  A.,  as  vendor,  against 
B.  for  the  specific  performance  of  a  contract  of 
sale  of  leasehold  property.  B.  by  his  answer 
stated,  that  the  sale  had  been  made  by  auction, 
and  insisted  that  A.  was  not  entitled  to  a  decree, 
on  the  ground  that  he  had  employed  puffers  at  the 
sale.  At  the  hearing  of  the  cause,  it  was  decided 
that  the  case  set  up  by  B.  was  not  a  valid  defence 
to  the  suit,  and  the  usual  reference  was  made  to 
the  Master.  In  the  Master's  office  an  objection 
was  made  by  B.  to  the  title,  which  was  at  once 
removed  by  A.  The  Master  found  that  A.  had 
made  a  good  title  to  the  property,  but  had  first 
shown  a  good  title  in  the  Master's  office.  On  the 
cause  coming  on  for  further  directions,  (on  the 
ground  that  B.  ought  to  have  ended  all  litigation 
after  the  first  decree):—  Held,  that  B.  ought  to 


Where  a  plaintiff,  after  receiving  notice  that  an 
infant  defendant  had  come  of  age,  and  did  not 
appear  by  her  former  solicitor,  had  proceeded  to 
obtain  a  decree  against  that  defendant,  as  still  an 
infant,  and  others, — Held,  that  that  defendant  had 
a  right  to  make  a  new  defence.  Snow  v.  Hole, 
10  Jur.  347— V.  C.  E. 

The  solicitor  to  the  suitor's  fund,  and  not  the 
plaintiff's  solicitor,  should  be  assigned  guardian 
ad  litem  of  an  infant  defendant,  under  the  above 
order.  Sheppard  v.  Harris,  10  Jur.  24:  S.  P., 
Topping  v.  Howard,  Id.  629— V.  C.  K.  B. 

The  Court  does  not  require  that  the  next  friend 
of  a  feme  coverte  plaintiff  shall  be  a  person  of 
sufficient  substance  to  answer  the  costs.  Dowden 
v.  Hook,  8  Beav.  399. 


XII.  ISSUE  TO  COURT  OF  LAW. 
Neither  party  to  an  issue  directed  by  the  Court  is 
precluded  by  going  to  trial    from  afterwards  ap- 
pealing against  the  order  by  which  it  was  directed. 
Butlin  v.  Masters,  2  Ph.  290. 

Form  of  issues  directed  in  a  foreclosure  suit,  to 
ascertain  whether  a  mortgage  deed  forty-five  years 
old  had  ever  subsisted  as  a  security,  and  if  so, 
whether  it  had  been  satisfied.  Wynne  v.  Styan, 
2  Ph.  303. 

Form  of  issue  where  the  entire  will  is  impeached 
on  the  ground  that  the  testator  was  not  of  sane 
mind  ;  and  particular  devises  in  it  are  also  im- 
peached on  special  grounds.  Guillamore  (Lord)  v. 
O'Grady,  2  Jones  &  Lat.  210. 

An  application  to  stay  the  trial  of  an  issue  for 
the  purpose  of  obtaining  further  evidence,  refused 
with  costs,  under  the  circumstances.  Hargrave 
v.  Hargrave,  9  Bea.  153. 

Where  the  plaintiff's  right  depends  on  his  being 
heir,  the  Court  has  jurisdiction  to  grant  an  issue 
to  try  that  fact  on  an  interlocutory  motion.  If  the 
facts  of  the  case  make  it  proper,  it  is  not  very  im- 
portant whether  they  appear  on  a  motion  for  an 
injunction  or  receiver,  or  upon  a  direct  motion  for 
the  issue.  Lancashire  v.  Lanchasire,  9  Bea.  259. 

Such  an  issue  was  refused  in  a  case  where  there 
was  nothing  but  the  bare  assertion  of  the  plaintiff 's 
heirship  on  the  one  side,  and  the  assertion  of  the 
defendant's  ignorance  on  the  other.  Ib. 

On  such  a  motion,  affidavits  of  facts  of  which 
the  defendant  by  his  answer  professes  to  be  igno- 
rant, are  inadmissible.  Ib. 
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Where,  upon  the  trial  of  an  issue,  the  evidence 
of  a  material  witness,  being  uncorroborated  and 
being  in  other  respects  unsatisfactory,  has  been 
discredited  by  the  judge,  and  the  jury  have  given 
a  verdict  against  the  party  producing  that  witness, 
this  Court,  upon  being  satisfied  by  affidavits  filed 
since  the  trial,  that  the  evidence  of  the  witness 
may  be  substantially  corroborated  will  grant  a  new 
trial.  Shields  v.  Boucher,  1  De  G.  &  S.  40. 

A  debtor  conveyed  property  to  a  trustee,  upon 
trust,  for  the  benefit  of  his  creditors  named  in  the 
conveyance,  in  consideration  of  which  the  said 
creditors  covenanted  not  to  sue  or  proceed  against 
the  debtor  in  respect  of  the  debts  mentioned  in 
the  deed,  upon  pain  of  a  forfeiture  of  the  debt. 
One  of  the  creditors  named  in  the  deed  having 
afterwards  sued  the  debtor  in  contravention  of  the 
terms  of  the  deed,  the  debtor  filed  his  bill  to  have 
the  trusts  of  the  deed  administered  by  the  Court, 
and  to  have  it  declared  that  the  creditor  had  for- 
feited his  debt  by  a  breach  of  his  covenant.  The 
Court  directed  issues  to  try  whether  a  breach  of 
the  covenant  had  been  committed,  and,  if  so, 
whether  a  forfeiture  of  the  debt  had  thereby  been 
incurred;  and  held,  that  the  creditors,  parties  to 
the  deed,  other  than  the  trustee  and  creditor 
charged  with  the  breach  of  covenant,  were  suffi- 
ciently made  parties  by  being  served  with  copies 
of  the"  bill  under  the  23d  Order  of  August,  1843. 
Duncombe  v.  Levy,  11  Jur.  262— V.  C.  W. 

An  issue  is  not  bad  in  form,  merely  because  it 
involves  a  question  of  law  as  well  as  a  question  of 
fact.  Jb. 

An  order  having  been  made  for  the  new  trial  of 
an  issue  at  a  certain  time,  or  that  the  issue  should 
be  taken  pro  confesso  against  the  plaintiff,  and 
the  plaintiff  having  by  mistake  omitted  to  give 
notice  of  trial  in  time,  the  Court,  under  the  cir- 
cumstances of  the  case,  refused  to  order  the  issue 
to  be  taken  pro  confesso,  and  made  an  order  ap- 
pointing a  further  time  for  the  new  trial  of  the 
issue.  Varty  v.  Duncan,  11  Jur.  809 — C. 

1.  Generally.]  —  It  being  suggested,  that,  n 
consequence  of  the  subject  matter  of  the  plain- 
tiff's claim  being  an  ecclesiastical  due,  the  pro- 
ceedings necessary  for  ascertaining  his  right  would 
have  to  be  commenced  in  the  Spiritual  Court,  the 
order  made  in  this  case  (2  Ph.  291)  was  varied 
merely  by  giving  the  plaintiff  liberty  to  take  such 
proceedings  (instead  of  bringing  such  action)  as  he 
might  be  advised,  for  the  purpose  of  establishing 
his  right;  the  Court  being  of  opinion  that  the 
peculiar  nature  of  the  demand,  and  of  the  remedy 
applicable  to  it,  afforded  no  reason  for  departing 
from  its  usual  course  of  procedure  in  a  case  ir 
which  its  jurisdiction  was  resorted  to  merely  ai 
ancillary  to  a  legal  right.  Butlin  v.  Masters,  ' 
Ph.  529. 

Where  the  question  of  equitable  assistance  de 
pends  on  the  legal  right,  and  the  legal  right  i 
denied  by  the  answer,  the  plaintiff  may  move  fo 
leave  to  try  the  legal  right  without  asking  for  ai 
injunction  in  the  meantime.  Rodgers  v.  Nowill 
6  Hare,  332. 

2.  Action  at  Law.] — Where  a  bill  is  retained 
at  the  hearing,  with  liberty  to  the  plaintiff  to  brin 
an  action,  the  order  ought  to  go  on  to  direct,  that 
in  case  the  action  be  not  brought  within  a  certai 
time,  the  bill  shall  stand  dismissed.  Wood  v 
Rowcliffe,  2  Ph.  382;  11  Jur.  915;  17  L.  J. 
Chanc.,  83. 

The  question  in  the  cause  being,  whether  th 
plaintiff  was  entitled,  under  an  agreement  for 


uilding  lease,  to  a  covenant  for  the  use  of  a  cer- 
lin    road  which  he  claimed,  first,  by  contract 
mplied  by  the  delineation  ofa  plan  in  the  nnrym 
fthe  agreement,  and,  secondly,  on  the  ground  of 
cquiescence,  the  Court  directed  :\\\  artn,n   ;<,  ir 
he  alleged  leg:il  right  first,  reserving  the  questioii 
f  acquiescence   as  a  purely  equitable   one.   and 
laterial  only  in  case  the  lejial    rit'lit  should  be 
etermined  against  the  plaintiff.     Molt  v.  black- 
vail  Railway  Company,  2  Ph.  632. 

The  Court  will  direct  the  defendant  in  equity  to 
e  plaintiff  in  such  action,  if  by  that  means  the 
ight  can  be  more  conveniently  tried.  Ib. 

Where  a  bill  has  been  retained,  at  the  hearing, 
liberty  for  the  plaintiff  to  bring  an  action,  it 
s  not  irregular  for  the  plaintiff,  on  having  a  vcr- 
ict  in  his  favour,  to  obtain  an  order  for  setting 
own  the  cause  on  further  directions,  or  on  the 
quity  reserved,  although  the  time  at  which  the 
efendant  may  move  fora  new  trial  shnll  not  have 
rrived.  Rodgers  v.  Nowill,  6  Hare,  338. 

3.  Issue.]  —  An  issue,  whether  a  security  had 
icen  "  unfairly"  obtained,  superadded  to  an  issue, 
vhether  it  had  been  "  fraudulently''  obtained,  dis- 
approved, from  the  uncertainty  of  what,  in  a  legal 
sense,  constitutes  unfairness,  as  distinguished,  if  it 
>e  distinguishable,  from  fraud.  Parker  v.  Morrell, 
2  Ph.  453  ;  12  Jur.  253  ;  17  L.  J.,  Chanc.,  226. 

The  practice  of  allowing  the  parties,  on  the  trial 
of  an  issue  to  be  examined  for  themselves  is  in  the 
discretion  of  the  Court,  but  to  be  resorted  to  with 
;reat  caution,  and  never,  unless,  under  the  pecu- 
iar  circumstances  of  the  case,  justice  could  not  be 
attained  without  it,  and  certainly  never,  when,  from 
the  position  of  the  parties,  an  unfair  advantage 
would  be  given  by  it  to  one  over  the  other.  And. 
therefore,  where  it  appeared  that  the  transaction  to 
which  the  issue  related  had  occurred  in  the  pre- 
sence only  of  the  plaintiffand  one  other  party,  who, 
being  a  late  partner  of  the  defendants,  was  since 
dead,  an  order  of  the  court  below,  directing  that 
each  party  to  the  issue  should  be  at  liberty  to  be 
examined  for  himself,  was  reversed  on  appeal,  as 
calculated  to  give  the  plaintiff  an  unfair  advantage. 
Ib. 

At  the  hearing  of  a  suit  to  enforce  an  equitable 
security  for  the  payment  of  an  annuity,  which  was 
impeached  on  the  ground  ofa  defective  statement 
of  the  consideration  in   the   memorial,   the  Court 
below  directed  an  issue  to  try  whether  the  deed 
was  a  good,  valid,  and  binding  deed,  and  whether 
the  plaintiff  was,  by  virtue  thereof,  entitled  to  re- 
cover the  annuity  ;  but  at  the  same  time  ordered 
that  the  defendant  should,  on  the  trial,  admit  the 
due  execution  of  the  deed  (such  execution  having 
been  regularly  proved  in  the  case):  —  Hold,  on  ap- 
peal, that  the"  direction  as  to  the  admission  was  in- 
consistent with  the  form  of  the  issue  ;  and  further 
that,  as  the   plaintiff's  title  to  relief  in  equity  dfr 
pended  on  a  legal  right,  the  Court  ought  not  to  i 
terfere  with  the   trial  of  that  right  in   a   court  , 
law,  by  requiring  the  defendant  to  admit  any  fl 
upon  which  it  depended.     Elderton  v.  L<i,    ,  -' 
680. 

On  a  bill  to  restrain  the  continuanc  •,   pi 
nass  alleged  to  have  been  actually  committed, 
Court,  in  putting  the  plaintiff  to  hia  action,* 
require  the  defendant  to  a.l.mt  any  t.u-t  th.it  e.il,- 
into  the  question  of  treapaM,  at  leaal 
fact  be  clearly  and  bnqualifiedJj  admitted 
answer.     Beaufort  (Duke  of)  v.  Morn*.  I 
12  Jur.  614. 
Where  the  Court  directs  an  issue  to  be  tried  at 


U 


1223        Practice  in        [DIGEST  OF  CASES.]          Equity. 


1224 


law,  with  liberty  for  the  plaintiff  to  read  at  the 
trial  evidence  taken  vivS  voce  before  the  Master, 
it  will  allow  the  words  "  saving  just  exceptions"  to 
be  inserted  in  the  order.  Turner  v.  Maule,  12  Jur. 
S60— V.  C.  B. 

The  costs  of  an  issue  directed  on  an  interlocu- 
tory application  may  be  disposed  of  after  the  issue 
is  decided,  without  waiting  for  the  hearing  of  the 
cause.  Duncan  v.  Varty,  2  Ph.  696. 

XIII.  PROCEEDINGS  BEFORE  THE  MASTER. 

Generally.] — Under  a  decree  to  take  an  account 
of  the  testator's  debts,  and  to  compute  interest  on 
such  of  his  debts  as  carried  interest,  the  Master 
has  not  jurisdiction  to  allow  a  compensation  to  a 
party  for  unliquidated  damages  on  a  breach  of  co- 
venant ;  but,  upon  an  application  to  the  Court,  pro- 
per directions  will  be  given  for  the  investigation 
of  such  a  claim.  Cox  v.  King,  9  Beav.  530. 

Where  it  is  referred  to  the  Master  to  approve  of 
a  settlement  in  pursuance  of  an  executory  trust, 
the  Court  does  not  usually  insert  in  the  order  de- 
clarations as  to  the  interests  which  the  parties  are 
thereafter  to  take,  but  merely  directs  the  Master 
to  approve  of  a  settlement  in  conformity  with  the 
will,  articles,  or  other  direction  upon  which  it  is 
to  be  founded.  Williams  v.  Teale,  6  Hare,  254. 

In  a  creditors'  suit,  a  claim  was  carried  in  be- 
fore the  Master  in  respect  of  transactions  which 
occurred  as  far  back  as  the  year  1793.  The  prin- 
cipal witness  in  support  ofthe  claim  was  sixty-three 
years  of  age,  and  the  circumstances  to  which  he 
deposed  had  taken  place  when  he  was  between 
thirteen  and  sixteen  years  old  ;  and,  upon  minute 
investigation  of  his  evidence,  it  appeared  to  con- 
tain some  variances  and  inconsistencies  which 
were  not  explained  : — Held,  that,  considering  the 
circumstances  and  the  age  ofthe  witness,  and  the 
length  of  time  since  the  event  happened,  the  claim 
ought  to  be  disallowed.  Strother  \.  Dutton,  17 
L.  J.,  Chanc.,  87— V.  C.  E. 

Reference  as  to  title  directed  on  motion,  after 
answer  to  a  bill  for  specific  performance  by  the 
vendor,  against  the  purchaser,  notwithstanding  the 
purchaser  stated,  that  his  requisitions  on  the  ab- 
stract had  not  been  complied  with,  although  the 
time  for  completion  of  the  contract  had  long  ex- 
pired, and  he  had  given  notice  of  his  intention  to 
rescind  the  contract.  Wood  v.  Machu,  5  Hare, 
158. 

Objections  to  title,  mean  such  objections  as  can 
only  be  properly  the  subject  of  adjudication  upon 
the  investigation  of  the  title,  and  such  are  cases 
where  the  dispute  is  as  to  the  application  of  the 
conditions  of  sale,  the  propriety  or  validity  ofthe 
conditions  themselves  not  being  questioned.  Ib. 

Upon  a  reference  made  on  a  petition  for  the  ap- 
pointment of  a  new  trustee  in  the  place  of  an  ori- 
ginal trustee,  who  had  left  this  country,  the  Master 
found  that  another  ofthe  original  trustees  had  be- 
come lunatic.  An  order  was  afterwards  made  for 
the  transfer  of  the  trust  funds  by  the  committee, 
without  a  second  reference  in  the  matter  of  the 

lunatic .     Stat.  1  Will.  4,  c.  60.     In  re  Buckle, 

15  Law  J.,  N.  S.,  L.  C.,  2S9. 

After  service  of  an  order,  referring  exceptions 
to  the  Master  in  rotation  for  insufficiency,  it  was 
discovered  that  the  exceptions  ought  to  have  been 
referred  to  the  Master  to  whom  the  cause  had  been 
referred,  and  that  the  word  "  amended"  had  been 
omitted  in  the  order;  upon  which  the  plaintiff's 
solicitor,  (after  the  lapse  of  fourteen  days,  allowed 


for  referring  exceptions  for  insufficiency),  altered 
the  order,  by  procuring  the  word  "  amended"  to 
be  added  thereto,  and  the  name  of  one  Master  to  be 
inserted  in  the  stead  of  another: — Held,  that  the 
order  of  reference  was  irregular,  and  must  be  dis- 
charged. Wooll  v.  Townley,  15  Law  J.,  N.  S.,  M. 
R.,  143. 

The  Master's  report  of  having  computed  subse- 
quent interest,  does  not  require  confirmation. 
Anon.,  8  Beav.  314. 

A  reference  to  the  Master  was  made  upon  peti- 
tion in  a  cause,  to  ascertain  what  was  due  to  the 
plaintiff.  The  Master  made  a  separate  report,  as 
to  part  of  the  claim  : — Held,  that  the  report  was 
not  improperly  confirmed  by  orders  nisi  and  abso- 
lute. Beavan  v.  Gilbert,  8  Beav.  308. 

Master's  report,  that  a  suit  ought  to  be  insti- 
tuted, not  confirmed,  the  evidence  not  being  satis- 
factory. Re  Walker,  1  Cooper,  226. 

Though  tfie  respective  duties  of  the  Master's 
chief  clerk  and  copying  clerk  are  nowhere  exactly 
defined,  they  are  sufficiently  distinguished  in  their 
general  features  by  the  provisions  ofthe  Chancery 
Regulation  Act.  relating  to  those  officers,  as  well 
as  by  previous  practice;  and  the  Masters  are  not 
at  liberty  to  distribute  the  business  of  their  offices 
between  their  two  clerks,  in  such  a  manner  as 
habitually  to  allot  to  the  copying  clerk  duties 
which  it  is  to  be  inferred  from  that  act,  were  in- 
tended to  be  exclusively  performed  by  the  chief 
clerk,  although  with  proper  limitations,  and  on 
proper  occasions,  the  Masters  are  entitled  to  re- 
quire either  of  their  clerks  to  perform  any  official 
duty  in  which  his  assistance  may  be  required,  and 
for  the  performance  of  which  he  may  be  com- 
petent. In  re  the  Case  of  the  Masters'  Clerks, 
1  Phil.  650. 

An  inquiry  being  directed,  as  to  the  propriety  of 
taking  proceedings  to  set  aside  a  lease  of  charity 
property,  liberty  was  given  for  the  lessee,  though 
not  a  party  to  the  cause,  to  attend.  Ait-Gen,  v. 
Pretyman,'S  Beav.  316. 

A  petition  was  presented  by  several  solicitors, 
complaining  of  certain  irregularities  in  the  pro- 
ceedings in  one  of  the  Master's  offices;  an  objec- 
tion, that  the  solicitors  had  no  locus  standi,  was 
overruled,  although  some  only  were  engaged  in 
any  suit  in  which  any  reference  had  been  made  to 
that  particular  Master.  In  re  Whiting,  15  Law  J., 
N.  S.,  L.  C.,  242. 

Any  solicitor  of  the  Court  has  a  right  to  com- 
plain, by  petition,  of  an  irregularity  in  the  con- 
duct of  business  in  the  Master's  offices  ;  and  on 
such  irregularity  being  shown  to  exist,  the  Lord 
Chancellor  may  interfere  to  correct  it,  though  no 
actual  evil  be  proved  have  resulted  from  it.  In  re 
the  Case  ofthe  Masters'  Clerks,  1  Phil.  650. 

A  Master  in  Chancery  may  distribute  the  busi- 
ness of  his  office  between  his  clerks  in  such  man- 
ner as  he  may  think  proper,  but  not  so  as  to  defeat 
the  intentions  ofthe  Legislature,  in  requiring  cer- 
tain qualifications  for  the  clerk  to  whom  the  per- 
formance of  particular  duties  is  entrusted.  In  re 
Whiting,  15  Law  J.,  N.  S.,  L.  C.,  242. 

Accounts  being  directed  to  be  taken  by  the 
Master,  liberty  was,  by  consent,  given  to  the  par- 
ties to  submit  to  arbitration  any  question  of  ac- 
count. The  Court  also  gave  liberty  to  the  Master 
to  adopt  the  conclusions,  but  would  not,  even  by 
consent,  make  it  compulsory.  Scale  v.  Fothergill, 
8  Beav.  361. 

Appointees  of  a  fund,  not  being  parties  to  the 
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suit  for  administering  the  fund,  are  not  entitled, 
adversely  to  the  parties  to  the  suit,  to  appear  by 
counsel  on  the  hearing  of  the  cause  on  further 
directions,  for  the  purpose  of  claiming  their  costs 
of  proving  their  title  in  the  Master's  office;  they 
ought,  with  a  view  to  obtain  such  costs,  to  present 
a  petition.  Grace  v.  Terrington,  2  Coll.  C.  C.  53. 

On  exceptions  taken  by  the  plaintiff  to  a  Mas- 
ter's report,  it  appearing  that  a  material  element 
of  the  inquiry  had  been  overlooked  by  the  Master, 
the  Court  referred  it  back  to  him  to  review  his  re- 
port, not  allowing  or  disallowing  the  exceptions, 
but  ordered  the  deposit  of  10Z.  to  be  returned, 
although  the  omitted  inquiry  had  not  been  sug- 
gested, nor  any  evidence  offered  upon  it  by  the 
plaintiff  before  the  Master,  the  Court  being  of 
opinion,  that,  from  the  nature  of  the  reference, 
the  onus  of  suggesting  such  inquiry  lay  on  the  de- 
fendant rather  than  on  the  plaintiff".  Mitford  v. 
Reynolds,  1  Phil.  706. 

Where  an  injunction  had  been  granted  during 
the  long  vacation,  by  the  Master  of  the  Rolls,  in 
the  absence  of  the  Vice-Chancellor  of  England, 
in  a  cause  which  was  marked  for  the  Vice- 
Chancellor's  Court,  a  motion  to  dissolve  it  was 
directed  to  be  heard  also  before  the  Master  of  the 
Rolls,  and  not  before  the  Vice-Chancellor.  Ham- 
mond v.  Smith,  15  Law  J.,  N.  S.,  L.  C.,  40. 

An  application  was  made  to  the  Lord  Chancellor 
against  an  order  of  the  Master  of  the  Rolls.  What 
was  done  did  not  appear,  further  than  that  the 
Lord  Chancellor  either  decided  it  on  the  merits, 
or  refused  to  hear  it,  on  the  ground  that  the  de- 
fendant was  now  in  contempt  for  non-payment  of 
costs.  A  motion  was  afterwards  made  to  the 
Master  of  the  Rolls,  to  discharge  the  order;  but 
he  held,  he  had  no  jurisdiction  to  interfere.  Old- 
field  v.  Cobbett,  8  Beav.  292. 

Compromise  of  suit  by  married  women,  domi- 
ciled in  France,  sanctioned  without  reference  to 
the  Master,  on  proof  that  they  had  concurred  in 
notorial  acts,  which,  by  the  law  of  France,  were 
binding  on  them,  and  that  the  subject  matter  was 
mere  personalty.  Chameau  v.  Riley,  8  Beav.  269. 

The  Chancellors  of  England  and  Ireland  once 
contemplated  the  execution  of  the  process  of  their 
courts  in  their  respective  jurisdictions.  Blenkin- 
sopp  v.  Blenkinsopp.  1  Cooper,  24,  n. 

Generally  —  Conduct  of  Proceedings.]  —  The 
Court  will  not,  on  the  ground  of  irregularity  in  a 
decree  in  a  creditors'  suit,  take  the  conduct  of 
the  suit  from  the  plaintiff  and  give  it  to  another 
creditor,  though  collusion  be  suggested.  Smith  v. 
Guy,  2  Ph.  159. 

Where  decrees  had  been  obtained  in  two  cre- 
ditors' suits  for  the  administration  of  the  same 
estate,  the  Court  ordered  that  the  plaintiff  in  the 
suit  in  which  the  second  decree  had  been  made 
should  be  at  liberty  to  attend  the  proceedings 
under  the  first  decree ;  but,  on  the  ground  that 
he  was  a  stranger  to  that  suit,  refused  to  give  him 
the  conduct  of  it.  Ib. 

Accounts  —  Mode  of  Taking.]  — Under  a  direc- 
tion, in  a  decree,  that  the  Master  shall  ascertain 
balances  in  the  hands  of  a  party  at  the  end  of  each 
year,  and  shall  compute  interest  on  such  balances, 
and  shall,  "  in  taking  the  said  accounts,"  make 
annual  rests,  followed  by  a  direction  that  the  party 
shall  be  charged  with  interest  "  after  the  rate  and 
in  manner  aforesaid  upon  such  balances;"  the 
interest  computed  on  the  balance  due  at  the  end 
of  the  first  year  is  to  form  part  of  the  balance  due 
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second  year,  and  upon  which 
interest  is  then  to  be  computed,  and  so  on  from 
year  to  year  to  the  end  of  the  account.  11,-ii-kinr- 
ton  v.  Grant,  5  My.  &  Cr.  258. 

Accounts  taking — Parties  entitled  to  attend.]  — 
Where  the  Master  had  determined  that  warrant* 
should   be  served   upon  those    parties  only   who 
were   entitled  in  possession,  and  accounts   were 
taken   in  the  absence  of  a  party  who  was  at  tin 
commencement  entitled   in   remainder,  but  aft.-r- 
wards    became    entitled    in    possession,   but   wh<. 
never  appealed  from  the  determination  of  the  Mas- 
ter, nor  ever  claimed  a  right  to  attend  him,  a  pe- 
tition presented  by  him  to  the  effect  that  the  Mas- 
ter's report    might    be    discharged,   and  that  tin- 
accounts  might  be  taken  over  again,  was  dismissed 
with   costs,  reversing  the   decision   of  the  Court 
below.     Morison  v.  Morison,  17  L.  J.,  Chanc., 
65— C. 

Production  of  Documents.] — Where  a  decree  or 
order  directs  parties  to  produce  books,  &c.,  the 
Master,  under  the  60th  General  Order  of  1828, 
may  determine  not  only  as  to  the  books,  &c.,  to 
be  produced,  but  also  as  to  the  parts  of  them  to 
be  inspected.  Duncan  v.  Varty,  14  Sim.  393. 

Reference — Parties  entitled  to  Attend.} — A.  was 
tenant  for  life  of  a  trust  fund,  directed  to  be  in- 
vested in  Government  or  real  securities,  with  a 
contingent  remainder  to  his  children  born  and  to 
be  born,  with  remainders  over.  A.  had  three  in- 
fant children : — Held,  that  the  solicitors  of  the 
trustees,  as  well  as  the  solicitors  of  A.  and  his 
three  children,  were  entitled  to  attend  a  reference 
to  the  Master,  as  to  the  propriety  of  investing  the 
fund  on  a  proposed  mortgage.  Davis  v.  Comber- 
mere  (Lord),  14  Sim.  402. 

If  the  Master  excludes  one  of  the  parties  to  a 
cause  from  attending  him  on  a  reference,  the  ex- 
cluded party  need  not  wait  until  the  Master  has 
made  his  report,  and  then  except  to  it,  but  may 
apply  to  the  Court  forthwith  to  reverse  the  Mas- 
ter's decision.  Ib. 

Evidence.] — On  a  reference  to  the  Master  under 
a  decree,  the  whole  of  the  evidence  and  admis- 
sions, entered  as  read  in  the  decree,  is  before  the 
Master;  but  his  attention  should  be  called  to 
such  evidence.  Wilson  v.  Wilson,  11  Jur.  340 — 
V.  C.  E. 

Where  the  Court  had  decided,  on  external  evi- 
dence, that  there  was  no  clerical  error  in  certain 
articles,  and  referred  it  to  the  Master  to  approve 
of  a  deed  to  carry  out  the  intention  of  the  articles  : 
—Held,  that,  in  ascertaining  the  meaning  of  the 
articles,  the  Master  was  bound  to  look  at  such 
evidence.  Ib. 

Upon   the    warrant   to    consider,    the    plaintifl 
brought  in  to  the  Master's  the  case  printed  for  the 
House  of  Lords,  on  appeal  :— Held,  that,  although 
this   was   not,   strictly  speaking,  evidence,  yet 
was  notice  on  what  evidence  the  plaintiff  mte 
to  rely,  and  ought  to  have  been  received,     lli. 

Application  for  leave  to  exhibit  intrrro^itorieg 
in  the  Master's  office  for  the  examination  of 
executor,  the  object  being  to   char-.'  Inn.  « 
breach  of  trust   not  raised   l.y  the   pleadings,   r 
fused  with  costs.     Ford  v.  / 

A  bond  given  by  a  testator  to  Irs  .l.i.iL'hter  »;i- 
assigned  by  her  aiui  b«rho«band  to  tru 
daughter    and   children.     Tli.-    husband    and    wii. 
subsequently  assign.'.!  it  t..  A.  It.  m  »e<  DM  ..  d 
After  the  testator'a  death.  Ins  executor,  with 
notice,  as  he  alleged,  of  the  first  assignment,  pa. 
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to  A.  B.  the  amount  of  the  debt.  A  decree  was 
made  for  taking  the  usual  accounts  of  the  testa- 
tor's estate,  and  the  trustees  claimed  the  amount 
of  the  bond  ;  but  the  Master  being  of  opinion, 
that,  as  the  matter  stood,  ihe  payment  of  the  exe- 
cutor to  A.  B.  was  good,  an  application  was  made 
to  the  Court  by  the  wife  and  children  (defendants 
in  the  cause)  for  liberty  to  examine  the  executor 
as  to  the  fact  of  notice  ;  but  it  was  refused  with 
costs.  Ib. 

Under  a  common  decree  against  an  executor  to 
take  the  accounts,  the  executor  was  interrogated 
as  to  two  specified  sums,  and  he  fully  answered. 
A  new  set  of  interrogatories  were  exhibited  with  a 
view  of  throwing  discredit  on  this  answer  : — Held, 
that  the  Master  was  wrong  in  allowing  them. 
Suckermore  v.  Dimes,  9  Beav.  518. 

The  answer  of  a  co-defendant  cannot  be  received 
in  evidence  on  an  inquiry  before  the  Master.  Meyer 
v.  Montriou,9  Beav.  521. 

In  the  prosecution  of  inquiries  in  the  Master's 
office,  the  plaintiff  brought  in  a  state  of  facts,  and 
examined  under  a  commission  witnesses  whose 
evidence  charged  the  defendants  with  the  receipt 
of  monies,  and  of  whose  depositions  publication 
had  passed.  The  defendants  then  brought  in  a 
state  of  facts  admitting  the  receipts,  but  dis- 
charging the  defendants  by  payments.  On  motion, 
the  Court  gave  the  defendant  liberty  to  issue  a 
commission  and  examine  witnesses  in  support  of 
the  discharge,  but  not  to  contradict  the  plaintiff's 
state  of  facts.  Parker  v.  Peet,  1  De  G.  &  S.  216. 

A  decree  directed  an  inquiry,  whether  certain 
younger  children  had  made  any  and  what  assign- 
ments of  their  shares,  and  under  what  circum- 
stances. One  of  the  defendants,  claiming  to  be  an 
assignee  of  a  share,  carried  into  the  Master's  office 
a  state  of  facts,  setting  forth  the  assignment  under 
which  he  claimed.  A  co-defendant  (one  of  the 
children)  carried  in  a  counter  state  of  facts,  im- 
peaching the  assignment  as  having  been  executed 
for  an  inadequate  consideration,  and  without  legal 
assistance.  A  motion  to  suppress  interrogatories, 
filed  in  support  of  the  counter  state  of  facts,  as 
relating  to  questions  in  dispute  between  co-de- 
fendaiits  only,  and  not  in  issue  in  the  cause,  was 
refused.  Lennard  v.  Curzon,  1  De  G.  &  S.  350. 

It  is  not  necessary  to  obtain  an  order  to  cross- 
examine  a  witness  before  the  Master,  who  has 
been  examined  as  a  witness  before  the  Master  by 
order  of  the  Court,  although  he  had  been  before 
examined  in  chief  as  a  witness  in  the  cause  for  the 
party  who  cross-examined  him.  Phelps  v.  Pro- 
thero,  12  Jur.  783— V.  C.  B. 

The  cross-examination  of  a  witness  is  an  inci- 
dent to  his  examination  in  chief.  Ib. 

See  also,  infra,  XIV.  EVIDENCE. 

Assets,  Administration  of.] — In  creditors'  suit  it 
is  not  the  practice  to  direct  account  of  rents  and 
profits  of  real  estate  of  intestate  received  by  the 
heir-at-law,  until  it  is  ascertained  that  the  produce 
of  the  real  and  personal  estates  is  insufficient  to 
pay  the  debts.  Stratford  v.  Ritson,  11  Jur.  177; 
16  Law  J.,  Chanc.,  176— R. 

In  the  administration  of  assets,  a  voluntary  bond 

is  to  be  preferred  to  interest  upon  debts   not  by 

law    carrying    interest,   payable    under    the   46th 

^Order   of  August,    1841.      Garrard  v.   Dinorben 

(Lord),  5  Hare,  213  ;  10  Jur.  772. 

In  a  creditors'  suit  for  the  administration  of  the 
assets  of  an  intestate  who  had  joined  in  a  bond  as 
a  surety,  the  bond-creditor,  being  aware  of  the 


]  suit,  omitted  to  prove  till  the  time  limited  by  the 
advertisements  for  creditors  to  come  in  had  ex- 
pired ;  a  decree  on  further  directions  had  been 
made,  the  administratrix  had  admitted  assets,  and 
the  principal  debtor  in  the  bond  had  become  bank- 
rupt: — Held,  that  he  might  still  be  let  in  upon 
terms,  the  fund  remaining  undistributed*  Brown 
v.Lake,  1  De  G.  &  S.  144. 

An  admission  of  assets  by  the  administratrix, 
embodied  in  an  order  made  on  a  petition  in  the 
cause,  qualified  by  a  declaration  in  a  subsequent 
order.  Arrangement  of  priorities  between  sim- 
ple-contract creditors  coming  in  within  the  time 
limited  by  the  advertisements,  and  bond-creditors 
coming  in  subsequently.  Ib. 

Examination  of  Witnesses — Confidential  Commu- 
nications.]— Upon  settling  interrogatories  for  the 
examination  of  a  vendor  in  the  Master's  office,  on 
a  question  of  title  between  vendor  and  purchaser: 
— Held,  that  the  vendor  was  not  compellable,  at 
the  instance  of  the  purchaser,  to  state  his  motive 
for  making  a  certain  appointment,  or  to  disclose 
confidential  communications  made  by  him  to  his 
solicitor  and  counsel  respecting  the  property, 
although  such  communications  were  made  merely 
on  behalf  of  the  consulting  person  singly,  and 
were  not  made  during  a  suit,  during  a  dispute,  or 
after  the  threat  of  a  suit.  Pearse  v.  Pearse,  1  De  G. 
&S.  12;  11  Jur.  52. 

Quaere,  whether  the  client  is  compellable  to  dis- 
close any  confidential  communication  between  him 
and  his  solicitor  or  counsel,  which  his  solicitor  or 
counsel  would  be  privileged  in  refusing  to  dis- 
close? Ib. 

Cases  laid  before  counsel  on  behalf  of  a  client 
stand  upon  the  same  footing  as  other  professional 
communications  from  the  client  on  the  one  hand 
to  the  counsel  or  solicitor  on  the  other;  and,  as 
far  as  relates  to  any  discovery  by  the  counsel  or 
solicitor,  the  question  of  the  existence  or  non- 
existence  of  any  suit,  claim,  or  dispute,  is  imma- 
terial. Ib. 

Report — Confirming.] — The  Master  made  a  re- 
port not  strictly  following  the  order  of  reference, 
but,  no  objection  or  exception  having  been  taken 
thereto,  it  had  been  confirmed.  A  party  to  the 
suit  afterwards  petitioned,  on  the  ground  of  the 
informality,  to  discharge  the  orders  nisi  and  abso- 
lute confirming  the  report,  but  it  was  dismissed. 
Armstrong  v.  Storer,  9  Bea.  277. 

Where  a  petition  to  confirm  a  report,  and  a 
counter-petition  for  a  reference  back,  come  on  to 
be  heard,  the  latter  is  to  be  heard  first.  Sturgis 
v.  Paley,  14  Sim.  599. 

Exceptions  to.] — Every  exception  to  a  report 
ought  to  tender  some  proposition  on  which  the 
Court  may  decide.  Stocken  v.  Dawson,  2  Ph.  141. 

The  simple  allowance  of  an  exception  by  the 
Court,  unaccompanied  either  by  an  express  decla- 
ration or  a  reference  back  to  the  Master,  implies 
an  adoption  by  the  Court  of  the  proposition  ten- 
dered by  the  exception.  Ib. 

The  Master,  in  his  report,  stated,  that  he  had 
admitted  certain  evidence,  and  that  thereupon  he 
found  certain  facts.  A  party  objecting  to  the  ad- 
mission of  the  evidence,  and  to  the  conclusion 
thereupon,  cannot  open  that  objection  as  appear- 
ing on  the  face  of  the  report  without  having  taken 
exceptions.  East  v.  East,  5  Hare,  347. 

The  Master  had  made  his  report  in  December, 
1845,  involving  a  question  as  to  an  outstanding 
term,  and  exceptions  to  the  Master's  report  were 
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set  down  for  hearing  in  January,  1846.  Excep- 
tions overruled,  with  costs,  without  entering  into 
the  question  as  to  the  term.  Hemming  v.  Spiers, 
11  Jur.  294— V.  C.  E. 

Where  the  Master,  acting  under  the  73d  Order 
of  3d  April,  1828,  had,  on  complaint  made  to  him 
of  matter  contained  in  a  state  of  facts,  expunged 
so  much  as  he  thought  impertinent: — Held,  that 
exceptions  may  be  filed  to  the  certificate  notwith- 
standing the  expunging,  the  fact  of  expunging 
being  no  answer  to  the  exception.  Raven  v.  Kerl, 

11  Jur.  863— V.  C.  B. 

On  a  reference  to  the  Master  under  a  decree,  all 
the  evidence  referred  to  in  the  decree  is  before 
the  Master.  Therefore,  a  party  who  objects  to  the 
draft  of  the  Master's  report,  on  the  ground  that  it 
is  not  warranted  by  the  evidence,  is  not  bound  to 
produce  office  copies  of  the  depositions;  but  he 
ought  previously  to  notify  to  the  Master  what 
parts  of  the  evidence  he  intends  to  rely  upon. 
Wilson  v.  Wilson,  15  Sim.  487;  11  Jur.  340. 

Exceptions  to  a  report  were  taken  before,  but 
were  set  down  for  argument  after,  an  act  of  Par- 
liament came  into  operation,  which  rendered  the 
question  raised  by  them  of  no  importance  : — Held, 
that  the  exceptant  must  pay  the  costs  of  them. 
Hemming  v.  Spiers,  15  Sim.  551;  11  Jur.  294. 

The  purchase-money  of  certain  settled  premises 
taken  by  a  company  under  compulsory  powers, 
having  been  paid  into  court,  and  invested  in  Con- 
sols, a  petition  was  presented  by  a  party  claiming 
it  as  heir  to  have  it  transferred  to  him,  and  a  refer- 
ence was  directed  as  to  his  title.  The  report  was, 
as  to  part  of  the  fund,  unfavourable  to  him,  and 
further  inquiry  was  directed  as  to  the  party  en- 
titled as  heir.  Pending  this  inquiry  another  peti- 
tion was  presented  by  other  parties  for  a  similar 
reference,  and  for  a  direction  for  parties  to  pro- 
duce deeds  and  papers,  and  to  be  examined  on  in- 
terrogatories before  the  Master: — Held,  that  the 
latter  petition  was  unnecessary  ;  that  the  petition- 
ers might  make  their  claim  under  the  first  order; 
that  they  would  not  be  liable  to  any  costs  inci- 
dental to  it,  unless  their  conduct  was  blamahle, 
and  that  it  was  not  usual  in  such  cases  to  direct 
production  of  papers  or  examination  of  parties  on 
interrogatories.  London  Dock  Company,  In  re, 

12  Jur.  405;  17  L.  J.,  Chanc.,  Ill— R. 

A  party  who  obtains  a  report  unfavourable  to 
him  is  bound  to  file  it,  and  will  be  compelled  by 
the  Court  to  do  so,  if  necessary,  for  the  interest  ol 
other  persons.  Ib. 

See,  as  to  exceptions  taken  to  report  and  certifi- 
cate relative  to  impertinence,  Raven  v.  Kerl,  1  De 
G.  &  S.  236. 

Sales  before  the  Master.]  — The  Master  may,  in 
the  exercise  of  a  sound  discretion,  refuse  to  de- 
clare the  highest  bidder  to  be  tenant  of  lands  set 
up  to  be  let  under  the  Court;  but  where  the  Mas- 
ter did  not  declare  the  highest  bidder  to  be  the 
tenant,  the  Court,  upon  the  application  of  the  bid- 
der, reviewed  the  circumstances  of  the  case,  anc 
declared  him  to  be  tenant  at  the  rent  offered  by 
him.  In  re  Costello,  2  Jones  &  Lat.  244. 

Costs.] — Where,  under  a  decree  for  sale  of  an 
estate  in  a  creditors'  suit,  containing  a  direction 
that  the  Master  shall  settle  the  conveyances  if  the 
parties  differ,  an  application  is  made  to  the  Mas- 
ter respecting  a  conveyance,  the  purchaser  mus 
pay  the  costs  of  his  attendances  before  the  Master 
unless  he  makes  out  a  special  case  for  exemption 
from  them.  Hodgson  v.  Shaw,  1 1  Jur.  95  ;  16  Law 
J.,  Chanc.,  56— V.  C.  B. 


^  Opening  Biddings.]  —  A  purchaser  under  the 
'ourt  died  before  confirmation  of  the  report:  — 
leld,  that  it  was  not  necessary  to  serve  Ins  heir 

with  notice  of  an  application  to'  open  tin-  biddings. 

Tempter  v.  Sweet,  8  Bea.  464;  14  Law  J.,  Chanc., 

424. 

Confirmation  of  Purchase.}  —  If  the  purchaser 
riaving  obtained  order  nisi  to  confirm  report  of  his 
surchase,  neglects  to  make  it  absolute,  the  plain- 
tiffs may  do  so  as  of  course.  And  where,  under 
such  circumstances,  the  plaintiffs  moved  specially 
:o  make  order  nisi  absolute,  the  motion  was  re- 
fused, with  costs.  Robertson  v.  Skelton,  11  Jur. 
419;  16  Law  J.,  Chanc.,  215—  R.  See  Chilling- 
worth  v.  Chillingworth,  11  Jur.  420,  note  ;  16  Law 
J.,  Chanc.,  216,  note. 

Payment  of  Purchase-money  into  Court  —  Accept- 
ance of  Title.]  —  Although  parties  to  a  suit  con- 
sent, it  is  contrary  to  the  practice  of  the  Court  to 
allow  a  purchaser  to  pay  his  purchase-money  into 
ourt  without  accepting  the  title.  Denning  v. 
Henderson,  11  Jur.  687;  16  Law  J.,  Chanc.,  178— 
V.  C.  B. 

Deduction  of  Income-Tax.]  —  Where  interest  is 
payable  on  purchase-money  upon  a  sale  by  order 
of  the  Court,  the  purchaser  must  pay  the  full  pur- 
chase-money and  interest  into  court,  without  de- 
ducting the  income-tax.  Holroyd  v.  Wyatt,  1  De 
G.  &S.,  125;  11  Jur.  261;  16  Law  J.,  Chanc.,  174. 

Where  purchase-money  and  interest  are  to  be 
paid  into  court,  no  deduction  is  to  be  made  on  ac- 


count of  income-tax. 
984—  V.  C.  E. 


Dawsonv.  Dawson,  11  Jur. 


XIV.  EVIDENCE. 

1.  Generally. 

2.  What  Written  Evidence  Admissible. 

3.  Who  may  be  Witnesses. 

4.  Privileged  Documents    and   Communications, 

and  Production  of  Documents. 

5.  Commission,  and  Execution  thereof. 

6.  At  u-hat  Stage  of  Proceedings  Evidence  Ad- 

missible. 

7.  Examination  of  Witnesses. 

8.  Affidavits. 

9.  Miscellaneous. 

1.  Generally. 

Allegations  and  admissions  used  for  the  purpose 
of  defence  against  attempted  extortion,  under  the 
form  of  legal  proceedings,  or  for  the  purpose  of 
obtaining  justice  irregularly,  when  regularly  it 
could  not  be  had,  ought  not  to  be  used  as  evidence 
of  the  right  of  the  parties :— Held,  consequently, 
that  allegations  and  admissions  made  in  the  course 
of  arbitrary  proceedings  against  parties  in  the  Star 
Chamber,  and  in  a  treaty  for  compromise,  which 
arose  out  of  the  sentence  and  in  the  proceedings 
which  took  place  before  the  House  of  Common-;, 
in  an  attempt  to  obtain  relief  from  the  oppr,  >M..H 
of  that  court,  could  not  in  any  way  influence  the 
judgment  of  this  court.  The  Skinners'  Company  v. 
'The  Irish  Society,  7  Beav.  593. 

If  the  question  raised  by  the  demurrer  of  a  wit- 
ness to  interrogatories  be  on.-  which  tl..-  (  ourt 
can  dispose  of  in  that  shape,  it  is  bound  io  to  do, 

and   not  to  reserve  tl bjection   t.i  the   uetl 

Cnrpnuiel  \.Powis,  1  Phil.  689j   1  <  Law  J.,  N.  *-, 
275. 

The  Court  refused   to  suppress  depositions   on 
aground  of  objection,   to  which  the  "Heui 
the  commissioners  had  not  been  called,  WMN  -1 
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different  objection  had  been  made  before  them, 
and  had  been  properly  overruled.  Wood  v.  Free- 
man, 4  Hare,  552. 

A.  transferred  stock  from  her  own  name  into 
the  joint  names  of  herself  and  B.  (a  stranger);  and 
A.,  after  receiving  the  dividends  for  some  years, 
died  intestate,  leaving  B.  surviving.  To  a  bill  by 
the  administratrix  of  A.  claiming  the  stock  as  part 
of  A.'s  estate,  B.  put  in  her  answer,  stating,  that 
A.,  after  the  transfer,  informed  the  defendant  that 
the  transfer  was  made  in  confidence  that  the  de- 
fendant, if  she  survived  A.,  would  fulfil  every 
wish  and  direction  which  she  might  express  re- 
specting it.  The  answer  then  stated,  that  the 
wishes,  which  A.  from  time  to  time  expressed, 
were,  that  the  defendant  should  pay  certain  sums 
to  specified  individuals,  the  dividends  of  part  to 
plaintiff  for  life,  and  should  hold  the  residue  for 
herself  absolutely ;  and  that  the  defendant  had 
paid  over  the  said  sums  in  pursuance  of  those 
directions: — Held,  that  the  plaintiff  having  read 
from  the  answer  the  admission  of  the  trust,  was 
bound  to  go  on  to  read  what  the  trusts  were,  the 
trusts,  though  declared  from  time  to  time,  forming 
one  transaction.  That  credit  was  to  be  given  to 
the  statements  so  far  as  the  trusts  were  for  the 
benefit  of  strangers,  but  so  far  as  they  were  bene- 
ficial to  the  defendant,  the  Court  directed  an 
issue,  with  liberty  to  examine  the  defendant. 
The  application  to  the  plaintiff  to  withdraw  that 
part  of  the  answer  which  she  had  read,  refused, 
under  the  circumstances.  Freeman  v.  Tatham, 
15  Law  J.,  N.  S.,  V.  C.  W.,  323. 

Foreign  law,  and  its  application,  are,  in  English 
courts,  proved  like  any  other  facts,  by  properly 
qualified  witnesses,  who  can  state,  from  their  own 
knowledge  and  experience,  gained  by  study  and 
practice,  not  only  what  are  the  words  in  which 
the  law  is  expressed,  but  also  what  is  the  proper 
interpretation  of  those  words,  and  the  legal  mean- 
ing and  effect  of  them,  as  applied  to  the  case  in 
question.  Nelson  (Lord)  \.  Bridport  (Lord],  10 
Jur.  871— M.  R. 

In  some  cases,  where  there  is  a  variance  or 
•want  of  clearness  in  the  testimony  of  the  witness- 
es, the  judge  may  take  on  himself  to  construe  the 
words  of  a  foreign  law,  and  determine  their  ap- 
plication to  the  case  in  question ;  but  this  is  a 
course  to  be  exercised  with  caution.  Ib. 

It  is  sufficient  if  the  witness,  being  proved  to  be 
experienced,  and  to  have  had  the  means  of  ac- 
quiring an  accurate  knowledge,  states  distinctly 
his  opinion  as  to  the  law;  but  he  may,  if  he 
pleases,  refer  to  laws  or  treatises  for  the  purpose 
of  aiding  his  memory,  and  assisting  him  in  the 
subject  of  his  examination.  But,  in  general,  it  is 
the  testimony  of  the  witness,  and  not  the  au- 
thority of  the  law  or  text-writer  detached  from 
the  testimony  of  the  witness,  which  is  to  influence 
the  judge.  Ib. 

It  would  be  advantageous  to  have  every  law  or 
commentary  referred  to  by  a  witness  produced  and 
proved,  for  the  purpose  of  cross-examination  as  to 
the  interpretation  thereof.  But  a  party  is  not 
bound  to  produce  and  prove  the  same,  the  evi- 
dence of  the  witness  being  admissible  without  that 
course.  Ib. 

Passages  in  a  work  at  variance  with  other  pas- 
sages in  the  same  work,  referred  to  by  a  witness, 
are  not  admissible  in  evidence  to  show  the  testi- 


mony to  be  erroneous,  unless  supported  by  testi- 
mony.   Ib. 

Where  a  witness  has  referred  to  specific  passages 


in  a  particular  work,  other  passages  in  the  same 
work,  not  specifically  pointed  out  by  him,  are 
inadmissible  in  support  of  his  testimony,  ib. 

The  joint  opinion  of  two  witnesses,  sworn  by 
them  to  be  in  accordance  with  the  foreign  law, 
though  given  upon  an  ex  parte  case,  held  to  be 
admissible,  subject  to  any  question  respecting  the 
correctness  of  the  case.  Ib. 

Where  tenant  for  life  of  a  mortgaged  estate  by 
deed  admitted  the  payment  of  interest  on  the 
mortgage,  this  was  not  a  sufficient  acknowledg- 
ment of  the  debt  as  against  the  remainderman  to 
prevent  the  Statute  of  Limitations  from  operating. 
Gregson  v.  Hindley,  10  Jur.  383— V.  C.  E. 

Semble,  also,  that,  where  a  debt  has  been  due 
for  more  than  twenty  years,  a  general  allegation 
that  all  interest  has  been  paid  is  not  sufficient  to 
support  a  proof  that  interest  was  paid  during  the 
twenty  years.  Ib. 

A.  being  entitled  as  quasi  tenant  in  tail  to  a  sum 
of  stock,  executed  a  disentailing  deed,  which  was 
duly  enrolled  in  Chancery,  and  presented  a  peti- 
tion for  the  transfer  of  the  stock.  This  deed  was 
produced  at  the  hearing  of  the  petition,  with  the 
certificate  of  the  clerk  of  inrolments,  indorsed, 
but  no  evidence  was  given  of  the  deed  : — Held, 
that  the  petitioner's  title  was  not  made  out  by  the 
production  of  the  deed,  and  that  evidence  of  his 
execution  of  the  deed  ought  to  be  given.  Bishop 
v.  De  Burgh,  15  Law  J.,  N.  S.,  V.  C.  K.  B.,  35. 

The  affidavit  of  a  person  present  at  the  seizure, 
though  not  the  seizer  himself,  is  sufficient  to  ground 
a  monition,  citing  the  Master  in  particular,  and  all 
others  in  general,  to  appear,  &.c.  Guimaraens  v. 
Preston,  4  Moore,  167. 

Ajudgmentcreditor  whohad  obtained  possession 
of  his  debtor's  estates  under  an  elegit,  filed  a  bill 
after  the  debtor's  death  against  his  devisees,  claim- 
ing to  have  a  charge  on  the  estates,  under  1  &  2 
Viet.  c.  110,  and  praying  to  have  the  debt  raised 
and  paid  out  of  the"  estates.  The  defendant,  in 
her  answer,  claimed  the  estates  not  as  devisee, 
but  under  a  conveyance  executed  by  the  debtor  in 
his  lifetime.  The  plaintiff,  instead  of  amending 
his  bill,  filed  a  supplemental  bill  against  the  de- 
fendant, praying  that  the  conveyance  might  be 
declared  to  be  fraudulent  and  void  as  against  him  ; 
and  also,  that  an  ejectment  to  recover  possession 
of  the  estates,  which  the  defendant  had  brought 
shortly  before  she  put  in  her  answer  to  the  original 
bill,  might  be  stayed.  The  answer  to  the  supple- 
mental bill  admitted  in  effect,  that  the  conveyance 
was  voluntary.  The  Court,  however,  held,  that, 
as  that  admission  was  made  in  the  answer  to  the 
supplemental  bill,  it  was  not  sufficient  to  sustain 
the  injunction.  Parker  v.  Constable,  13  Sim.  536. 
In  pedigree  cases  an  old  will,  by  which  the  tes- 
tator purports  to  leave  all  his  property  to  collateral 
relations  or  friends,  is  regarded  as  very  strong  evi- 
dence of  his  having  died  without  children.  Hun- 
gate  v.  Gascoyne,  2  Ph.  25;  10  Jur.  625;  15  Law 
J.,  Chanc.,  382. 

As  to  the  mode  in  which  a  foreign  law  ought  to  be 
proved  in  an  English  court  of  justice,  and  obser- 
vations on  the  difficulties  in  adjudicating  thereon. 
Nelson  (Earl)  v.  Bridport  (Lord),  8  Bea.  527;  10  Jur. 
871. 

It  is  a  rule  of  English  law,  that  no  knowledge 
of  foreign  law  is  to  be  imputed^  to  an  English 


judge  sitting  in  a  court  of  mere  English  jurisdic- 
tion.   Ib. 

As  cases  arise,  in  which  the  rights  of  parties  liti- 
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gating  in  English  courts  cannot  be  determined 
•without  ascertaining  to  some  extent  what  is  the 
foreign  law  applicable  in  such  cases,  foreign  law 
and  its  application,  like  any  other  results  of  know- 
ledge and  experience  in  matters  of  which  no  know- 
ledge is  imputed  to  a  judge,  must  be  proved  as 
facts  are  proved,  by  appropriate  evidence,  i.  e.  by 
properly  qualified  witnesses,  or  by  witnesses  who 
can  state  from  their  own  knowledge  and  experience, 
gained  by  study  and  practice,  not  only  what  are  the 
words  in  which  the  law  is  expressed,  but  also  what 
is  the  proper  interpretation  of  those  words,  and  the 
legal  meaning  and  effect  of  them  as  applied  to  the 
case  in  question.  Ib. 

There  may  be  cases  in  which  a  judge  may  take 
upon  himself  to  construe  the  words  of  a  foreign 
law,  and  determine  their  application  to  the  case 
in  question,  especially  if  there  should  be  a  vari- 
ance or  want  of  clearness  in  the  testimony — sem- 
ble.  Ib. 

Witnesses,  in  giving  their  testimony  on  a  foreign 
law,  may,  if  they  think  fit,  refer  to  laws  or  to  trea- 
tises for  the  purpose  of  aiding  their  memory  upon 
the  subject  of  their  examination;  but,  in  general, 
it  is  the  testimony  of  the  witness,  and  not  the 
authority  of  the  law  or  of  the  text  writer,  detached 
from  the  testimony  of  the  witness,  which  is  to  in- 
fluence the  judge.  Ib. 

A  party  is  not  bound  to  produce  a  written  law 
or  decree  which  his  witness,  in  proving  a  foreign 
law,  refers  to.  Ib. 

Witnesses,  in  proving  a  foreign  law,  referred  to 
certain  passages  in  law  books  : — Held,  that  this 
did  not  give  the  opposite  party  a  right,  without 
further  proof,  of  reading  any  other  passages  from 
the  same  works.  Ib. 

On  a  question  of  foreign  law,  a  joint-written 
opinion  given  by  two  jurists,  was  exhibited  to  them 
on  their  examination,  which  they  verified  as  being 
according  to  the  law  of  the  foreign  country: — 
Held,  that  this  evidence  was  receivable.  Ib. 

If  plaintiff  reads  the  examination  in  chief  of  one 
of  the  defendant's  witnesses,  he  may  read  the 
cross-examination  of  that  witness.  Cazenove  v. 
Boazman,  14  Sim.  352. 

A.  filed  a  bill  against  B.  and  C.  B.  was  the 
principal  defendant,  and  the  only  question  in  the 
cause  was  between  A.  and  him.  But  the  Court 
could  not  make  a  complete  decree  without  an  ac- 
count being  taken  as  between  A.  and  C.;  and,  as 
A.  had  examined  C.  as  a  witness  in  the  cause,  the 
Court  held,  that  no  decree  could  be  made  in  the 
suit,  and  dismissed  the  bill,  but  without  prejudice 
to  the  filing  of  a  new  one.  Champion  v.  Champion, 
15  Sim.  101. 

Discussion  of  the   principles   upon  which  hear- 
say evidence  is  admissible  in   cases  of  pedigree 
Shields  v.  Boucher,  1  De  G.  &  S.  40. 

Qusre,  whether  the  reasons  and  grounds  upon 
•which  births  and  times  of  births,  marriages,  deaths, 
legitimacy,  consanguinity,  &c.,  are  allowed  to  be 
proved  by  hearsay  (from  proper  quarters)  in  a  con- 
troversy merely  genealogical,  are  not  applicable 
to  declarations  made  by  a  deceased  person  as  to 
where  his  family  came  from,  where  he  came  from, 
or  "  of  what  place"  his  father  was  designated.  Ib 

Where  the  issue  raised  by  the  bill  and  answer 
was,  whether  the  plaintiff  hail  or  had  not  signed  a 
document  under  the  representation  and  belief  that 
it  was  an  authority  to  another  to  receive  the  plain- 
tiff's rents,  when  it  was  in  fact  a  contract  for  the 
sale  of  his  estate, — evidence  of  the  value  of  the 


estate  cannot  be  regarded   as  showing  that,  if  a 
jurchase,    it  was   a    purchase    from    u    di 
man  at  an   undervalue,  but   can   only  be   n  _'.,<-,(,, I 
as  bearing   on    the    probability  or  improbability  of 
the  alleged  sale.     Preston  \.  Wilson, 5  Hare,  l''l. 

Evidence  received  at  the  hearinj;  of  the  can--'. 
and  entered  in  the  decree,  is  not  necessarily  ad- 
missible as  against  all  parties,  on  inquiries  before 
the  Master  under  the  decree.  HanJJ'urd  v.  lLn>.i- 
ford,  5  Hare,  212. 

A.  transferred  a  sum  of  stock  into  the  joint 
names  of  herself  and  B.,  and  then  informed  B.  of 
the  transfer,  expressing  her  confidence  that  1!. 
would  fulfil  the  wishes  which  A.  might  express  to 
iier  respecting  the  same.  After  the  death  of  A., 
ler  administratrix  filed  the  bill  against  B.  for  the 
transfer  of  the  stock  as  part  of  the  personal  estate 
of  A.  B.  by  her  answer  admitted  the  transfer  of 
the  stock  into  the  joint  names  of  A.  and  B.,  and 
stated  that  A.  afterwards,  from  time  to  time,  told 
tier  (B.)  what  part  of  the  stock  and  dividends 
should  be  transferred  and  paid  to  different  persons, 
and  subject  to  such  dispositions  desired  her  to 
hold  the  remainder  for  her  own  use  ;  and  B.  also 
by  her  answer  stated,  that  she  had,  in  pursuance 
of  such  directions,  paid  the  several  sums  to  the 
persons  mentioned  : — Held,  that  the  plaintiff,  hav- 
ing read  from  the  answer  the  admission  of  the 
transfer  upon  trust,  was  bound  also  to  read  from 
the  answer  the  directions  or  declarations  of  A.  as 
to  the  trusts  upon  which  the  fund  was  to  be  held 
and  disposed  of. — Also,  that  the  plaintiff  ought  not, 
in  the  circumstances  of  the  case,  to  be  allowed  to 
withdraw  that  part  of  the  answer  which  had  been 
read. — Also,  that  as  to  B.'s  statement  of  the  de- 
claration of  A.,  that  the  residue  should  belong  to 
B.  herself,  the  Court  would  direct  an  issue,  giving 
the  plaintiff  an  opportunity  of  examining  B.  there- 
on, as  to  the  directions  given  to  her  by  A. — Also, 
that  the  plaintiff  was  not  bound  to  read  the  state- 
ment in  the  answer  as  to  the  fact  of  the  payments 
to  the  other  persons  having  been  made  ;  and  that 
B.  was  bound  to  prove  by  other  evidence  the  pay- 
ments which  she  had  made  in  pursuance  of  the 
trusts.  Freeman  v.  Tatham,  5  Hare,  329  ;  10  Jur. 
685  ;  15  Law  J.,  Chanc.,  323. 

On  an  inquiry  before  the  Master,  the  plaintiff 
read  from  the  answer  and  examination  of  the  de- 
fendant, the  executor,  an  admission  that  a  promis- 
sory note  for  400/.,  belonging  to  the  testator,  had 
come  to  the  hands  of  the  executor  shortly  atler 
the  testator's  death;  and  the  executor  was  then 
allowed  to  read  the  further  statement,  that  some 
years  afterwards,  when  the  plaintiff  (the  sole  resi- 
duary legatee)  came  of  age,  he  had  delivered  the 
note  to  plaintiff,  who  thanked  him  for  taking  care 
of  it.  East  v.  East,  5  Hare,  343. 

Special  circumstances  in  a  question  of  hcirship, 
under  which  the  fact  of  death  without  issue  x 
held  to  be  established.    Hemming  v.  Spiers,  1 1  Jur. 
294—V.  C.  E. 

Where  a  bill  of  sale  of  chattel*  was  prove,!  to 
have  been  executed  by  the  nnder-sheriff  m  the 

name  of  the  sheriff,  the  Court  held  it  • icest 

to  prove  the  power  of  attorney  or  other  author 
enabling  the  undcr-shoritf  to  assign  the  property 
in  the  name  of  the  sheriff.     M'rW  v.  Rowcltft, 
HJur.  707— V.C.  \V. 

Where  two  suits  won-  instituted,  tin-  one  l.y  the 
tenant  for  life  in  remainder,  and  llie  other  In  the 

tenant  in  tail  in  remainder,  of  real  and  personal 

estate,  against  the   tenant  for  life   in   pOMeMlOn, 
who  was  also  trustee  of  the  i.  .d  i^ute,  lor  alley.  .1 
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'mproper  management  of  the  estate,  the  evidence 
given  in  one  cause  was  not  allowed  by  the  Court 
to  be  read  in  the  other,  there  being  no  proof  that 
the  witnesses  were  dead  or  incapable  of  being  ex- 
amined. Blagrave  v.  Blagrave,  11  Jur.  744; 
16  Law  J.,  Chanc.,  346— V.  C.  B. 

Where,  in  a  creditors'  suit,  the  plaintiff's  claim 
was  on  a  promissory  note,  and  the  defendant  was 
an  infant,  and  the  debt  was  not  proved,  the  Court 
made  the  usual  decree,  upon  an  affidavit  of  the 
signature  of  the  maker  of  the  promissory  note. 
Gascoyne  v.  Lamb,  11  Jur.  902— V.  C.  B. 

An  answer  put  in  by  one  of  several  partners, 
after  dissolution  of  the  partnership,  containing  an 
admission  of  a  representation  having  been  made 
by  such  partner  in  a  partnership  transaction,  prior 
to  the  dissolution  —  Held,  not  to  be  admissible  as 
evidence  of  such  admission  against  his  co-partners, 
on  the  ground  that  since  the  dissolution  of  the 
partnership  the  party,  whose  answer  it  was,  had 
become  bankrupt,  and  obtained  his  certificate,  and 
had  therefore,  at  the  time  of  putting  in  the  answer, 
no  common  liability  with  the  co-partners.  Parker 
v.  Morrell,  2  Ph.  453;  12  Jur.  253;  17  L.  J., 
Chanc.,  226. 

Held,  also,  that,  even  independently  of  that  ob- 
jection, such  answer  would  not  have  been  ad- 
missible in  evidence,  though  made  in  the  existing 
suit,  without  other  evidence  to  identify  the  party 
whose  answer  it  was  with  the  partner.  Ib. 

A  cause  and  cross-cause  were  attached  to  the 
Vice-Chancellor's  Court.  After  publication  had 
passed  in  the  original  cause,  but  before  it  had 
passed  in  the  cross-cause,  a  defendant  obtained  an 
order  of  course,  at  the  Rolls,  for  liberty  to  use  the 
original  depositions  "  taken"  in  the  cross-cause — 
Held,  that  it  had  not  been  irregularly  obtained. 
Sowdon  v.  Marriott,  9  Beav.  416. 

Evidence  as  to  the  heirship  of  daughters.  Hem- 
ming v.  Spiers,  15  Sim.  550;  11  Jur.  294. 

The  tenant  for  life,  in  possession  of  the  real 
estate,  was  also  tenant  for  life  of  certain  personal 
estates  under  the  same  will,  and  was  the  heir-at- 
Jaw  of  the  surviving  trustee  of  the  real  estate,  but 
was  not  a  trustee  of  the  personal  estate.  Two 
suits  were  instituted  against  him.  One  was  insti- 
tuted by  the  tenant  for  life  in  remainder  of  the 
real  estate,  complaining  of  mismanagement  of  that 
estate,  and  praying  consequential  relief,  and  par- 
ticularly the  removal  of  the  tenant  for  life  in  pos- 
session from  being  trustee  ;  the  other  suit  was 
instituted  by  the  first  tenant  in  tail  in  remainder, 
for  the  same  objects  as  regarded  the  real  estate, 
but  praying  also  relief  in  respect  of  the  personal 
estate  : — Held,  that  evidence  taken  in  the  former 
suit  was  not  admissible  in  the  latter,  it  not  appear- 
ing that  the  witnesses  were  dead,  or  incapable  of 
being  examined.  Blagrave  v.  Blagrave,  1  De  G. 
&S.  252;  11  Jur.  744;  16  L.  J.,  Chanc.,  346. 

The  Court  refused  to  receive  at  the  hearing  of  a 
cause  the  deposition  of  an  accountant,  containing 
a  statement  of  the  result  of  his  examination  of 
partnership  account  books,  where  the  books  on 
which  he  made  his  statement  were  not  in  evidence  : 
but,  semble,  that,  if  the  books  had  been  in  evi- 
dence, the  deposition  of  the  accountant  of  the 
result  of  his  examination  of  them  would  be  re- 
ceivable as  the  evidence  of  a  person  of  skill. 
Johnson  v.  Kershaw,  1  De  G.  &  S.  260;  11  Jur. 
553,  795. 

Qusre,  whether  a  party  can  read  the  cross-ex- 
amination of  the  witness  of  his  adversary,  where 


the  latter  does  not  read  the  examination  in  chief? 
Barker  v.  Birch,  1  De  G.  &  S.  376;  11  Jur.  881. 

Assignment  by  the  sheriff,  proved  by  the  bill  of 
sale  of  the  under-sheriff,  without  proof  of  the 
authority  by  the  sheriff  to  the  under-sheriff.  Wood 
v.  Rowcliffe,  6  Hare,  186. 

The  bill  contained  statements,  and  a  witness 
had  deposed  as  to  acts  of  waste  committed  in  and 
after  1809,  and  a  decree  was  made  for  an  account 
of  waste  generally: — Held,  that  the  witness  might 
be  re-examined  as  to  particular  acts  of  waste  com- 
mitted before  1809.  Leeds  (Duke  of)  v.  Amherst 
(Lord),  12  Jur.  992— V.  C.  E. 

2.  What  Written  Evidence  Admissible. 

Notices  given,  and  plans  and  sections  of  an  in- 
tended railway  deposited,  in  pursuance  of  the 
Standing  Orders  of  the  Houses  of  Parliament,  pre- 
vious to  an  application  for  an  act.  are  not  to  be 
regarded  in  construing  that  act  afterwards,  unless 
they  are  so  referred  to  as  to  be  incorporated  there- 
with. The  North  British  Raihvay  Company  v.  Tod, 
12  Cl.  &  Fin.  722. 

The  certificate  of  the  district  registrar  is  suffi- 
cient evidence  of  a  person's  death.  Traill  v.  Kib- 
blewhite,  10  Jur.  107. 

An  affidavit  cannot  be  received  on  further  di- 
rections; therefore,  where  a  plaintiff,  on  further 
directions,  produced  an  affidavit  that  certain  de- 
fendants having  no  further  interest  in  the  measures 
had  signed  a  consent  waiving  service  on  them  of 
any  subsequent  proceedings,  and  asked  that  the 
decree  might  be  drawn  up  without  an  affidavit  of 
service  on  them,  the  Court  rejected  such  affidavit. 
Att.-Gen.  v.  Cell,  8  Beav.  362. 

A  defendant  having  been  examined  before  the 
Master  by  her  co-defendant,  A.  B.  (saving  just 
exceptions),  and  her  evidence  not  having  been 
read,  it  was  proposed  to  read  it  on  behalf  of  the 
plaintiff: — Held,  that,  if  this  course  were  taken, 
the  witness  would  be  the  plaintiff's  witness ;  and 
that,  inasmuch  as  the  effect  of  the  evidence  was 
to  charge  A.  B.,  and  thereby  to  exonerate  the 
witness,  the  evidence  could  not  be  received,  the 
case  not  being  within  the  stat.  6  &  7  Viet.  c.  85. 
Carmichael  \.  Carmichael,  2  Coll.  C.  C.  1. 

Passages  of  the  answer  read  in  evidence.  Wat- 
son v.  Parker,  1  Cooper,  59. 

Qusre,  whether  the  declarations  of  an  auctioneer 
at  a  sale,  to  the  effect  that  there  are  no  puffers, 
are  receivable  in  evidence,  unless  the  expressions 
used  are  put  in  issue  by  the  pleadings.  Woodward 
v.  Miller,  2  Coll.  C.  C.  279 ;  15  Law  J.,  N.  S.,  V. 
C.,  6. 

After  the  common  decree  in  a  suit  instituted  by 
some  of  the  residuary  legatees  named  in  a  will 
against  the  executor  and  the  other  residuary  lega- 
tees, the  trustees  of  a  post-nuptial  settlement  of  a 
bond  for  2000/.  previously  given  by  the  testator  to 
his  daughter  Elizabeth  (the  wife  of  J.  R.  Holder), 
carried  in  a  state  of  facts  before  the  Master,  claim- 
ing payment  of  the  total  amount  secured  by  the 
bond.  That  was  met  by  a  counter  state  of  facts 
on  the  part  of  the  executor,  who  had  paid  to  a  cre- 
ditor of  Holder,  Holder  having  been  in  the  posses- 
sion of  the  bond,  and  handed  it  over  to  the  credi- 
tor, a  sum  of  850/.,  being  the  amount  of  the  debt 
due  to  the  creditor  from  Holder.  The  executor, 
on  payment  by  him  of  that  sunn  to  the  creditor  of 
Holder,  received  the  bond  back  from  the  creditor. 
It  was  sought  before  the  Master  to  examine  Hol- 
der on  interrogatories,  to  prove  that  the  executor 
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had  notice  of  the  previous  assignment  of  the  bond 
to  the  trustees  of  the  settlement.  The  Master 
refused  to  receive  the  interrogatories,  on  the 
ground  that  Holder's  evidence  was  not  admissible 
against  Bryant,  the  executor.  On  motion  to  the 
Court  by  the  defendants,  the  residuary  legatees, 
for  leave  to  examine  the  executor  on  interroga- 
tories before  the  Master  as  to  notice,  the  Court 
refused  the  application,  with  costs.  Ford  v.  Bry- 
ant, 15  Law  J.,  N.  S.,  M.  R.,  261. 

An  original  collation  from  the  registry  of  the 
bishopric,  and  appearing  on  the  face  of  it  to  be 
pleno  jure,  is  admissible  to  show  that  the  right 
claimed  has  in  fact  been  exercised.  The  Irish 
Society  v.  The  Bishop  of  Derry,  12  Cl.  &  Fin.  642 
— H.  L.,  1846. 

An  objection  taken  that  certain  documents 
tendered  in  evidence  were  not  admissible  for  a 
particular  purpose,  the  Court  decided  that  they 
were  admissible.  An  exception  was  taken  to  this 
decision: — Held,  that,  if  the  documents  were  ad- 
missible on  any  ground,  the  exception  could  not  be 
sustained.  In  such  a  case  a  Court  of  Error  can 
only  look  at  the  record,  and  decide  upon  the  pro- 
priety of  the  ruling  as  therein  stated.  Ib. 

Two  letters  from  the  Crown  to  two  successive 
bishops  of  Derry,  directing  them  to  perform  the 
covenants  and  directions  contained  in  the  grant, 
were  tendered  in  evidence  as  recognitions  by  the 
Crown  of  its  previous  grant : — Held,  that  they  were 
admissible  for  this  purpose.  Id,  641. 

Entries  in  the  book  kept  at  the  First  Fruits' 
Office  are  admissible  to  show  the  fact  of  a  collation 
to  a  living  made  by  the  bishop  at  a  particular  time. 
Ib. 

Returns  made  by  the  bishop  in  obedience  to  writs 
from  the  Exchequer,  requiring  him  to  state  the  va- 
cancies of,  and  presentations  and  collations  to,  the 
livings  in  his  diocese,  are  admissible  in  evidence 
as  statements  made  by  a  public  officer  in  the  dis- 
charge of  a  public  duty.  Though  some  returns 
may  contain  statements  of  a  kind  unusual  in  such 
documents,  which  statements  were  in  favour  of  the 
rights  of  the  bishop  who  made  them,  they  were, 
nevertheless,  admissible,  provided  that  the  state- 
ments are  within  the  scope  of  the  inquiry  in  the 
writ.  Ib. 

The  plaintiff's  title  to  the  relief  prayed  depend- 
ed upon  A.  (whose  administrator  he  was)  having 
survived  B.  The  answer  stated  that  the  defendant 
did  not  know,  and  could  not  set  forth,  whether  A. 
did  survive  B.,  or  whether  A.  was  living  or  dead. 
The  plaintiff,  in  support  of  a  motion  for  a  receiver, 
and  for  payment  into  Court  of  monies  in  the  de- 
fendant's hands,  produced  an  affidavit  to  prove  that 
A.  died  after  B.,  and  to  prove  also  a  letter  alleged 
to  have  been  written  by  the  defendant  to  the  plain- 
tiff's solicitor,  and  to  contain  an  admission  of  the 
fact.  The  answer  denied  that  the  defendant  wrote 
the  letter,  but  added  that  it  might  have  been  writ- 
ten by  some  person  in  the  habit  of  being  about 
them  : — Held,  that  the  affidavit  was  not  admissible. 
Edwards  v.  Jones,  13  Sim.  632. 

Bill  by  the  administratrix  of  an  intestate  claim- 
ing a  sum  of  stock,  which  the  latter,  some  years 
before  her  death,  transferred  from  her  own  name 
into  the  joint  names  of  herself  and  B.,  a  stranger 
B.,  by  her  answer,  stated,  that  after  the  transfer 
she  was  informed  by  the  intestate  that  the  transfer 
was  made  in  confidence,  that  B.,  if  she  survived 
the  intestate,  would  fulfil  every  wish  and  direction 
which  the  latt"r  might  express  respecting  it.  The 
answer  then  stated,  that  the  intestate  afterwards, 


from  time  to  time,  directed,  that  after  her  death 
B.  should  make  certain  payments  out  of  tin-  il 
and  the  dividends  thereof  to  specified  indmik 
subject  to  which  B.  was  to  hold  the  slock  for 
own  use  and  benefit;   and  that  such  payment-  had 
been  duly  made  by  B.  in  pursuance  of  Midi  d,r-  •  - 
lions: — Held,  that  the  plaintitl',   ha\  m<_'  rend  from 
the  answer  the  admission  of  the  tru-.t.  was  boi.i.d 
also  to  read  what  the  trusts  were.    Freeman  v.  Ta- 
tham,  10  Jur.  685— V.  C.  W. 

Held,  also,  that  credit  was  to  be  given  to  the 
statement  of  B.  as  to  the  trusts  which  were-  h,r  the 
benefit  of  strangers;  but  that,  so  far  as  they  were 
Beneficial  to  B.,  an  issue  should  be  directed,  with 
liberty  to  examine  B.  Ib. 

Application  by  the  plaintiff  to  be  allowed  to 
withdraw  that  part  of  the  answer  which  he  had 
read  refused,  under  the  circumstances.  Ib. 

Where,  on  trial  of  an  issue  of  legitimacy,  a  ver- 
dict was  found  in  favour  of  it,  the  Court,  though 
approving  of  the  verdict  on  the  evidence  before 
the  jury,  granted  a  new  trial,  because  there  was 
some  obscurity  in  the  case,  and  it  appeared  that 
additional  evidence  could  be  procured  on  both 
sides  ;  and  the  judge,  also,  who  tried  the  case, 
entertained  doubts  as  to  the  propriety  of  the  ver- 
dict. Hargravev.  Hargrave,  10  Jur.  9.57 — M.  R. 

The  admissions  at  a  former  trial  will  be  directed 
at  a  new  trial,  unless  there  is  something  to  show 
it  would  be  unreasonable  to  bind  the  parties  by 
them.  And  where  some  of  the  witnesses  exam- 
ined are  aged,  the  Court  will  order  their  evidence 
to  be  read  from  the  judge's  notes  in  case  of  death 
or  inability  to  attend.  Ib. 

The  Court,  having  regard  to  the  delay,  refused 
to  grant  a  commission  to  examine  a  new  witness 
in  India,  without  being  first  apprised  of  the  points 
to  which  he  was  to  be  examined,  but  granted  a 
commission  to  examine  a  witness  in  France.  Ib. 

Two  parties  to  the  record  having  been  ordered 
to  be  examined  at  former  trial,  the  order  was  con- 
tinued. Ib. 

The  Court  refused  to  send  an  issue  for  a  new 
trial  before  a  different  Court,  because  one  of  the 
counsel  in  the  case  had  been  made  Chief  Justice 
of  Common  Pleas,  where  former  trial  was  had.  Ib. 

Copies  of  the  judge's  notes  were  given,  by  con- 
sent, to  the  parties.  Ib. 

3.  IVho  may  be  Witnesses. 

A  subscribing  witness,  produced  by  the  execu- 
tor, was  examined  upon  an  allegation  to  prove  the 
will.     Upon  his  answer  to  the  interrogatories,  he 
admitted  that  he  was  the  solicitor  to  the  executor, 
(the  promovent),   and  that  he   had   employed 
proctor  in  the  suit ;  and  that  if  the  executor  failed 
in  paying  the  costs,  he  would  himself  be   leg* 
liable  to  the  proctor.     Publication  passed,  and  t 
cause  was  assigned  for  hearing.     Upon  motion,  tl 
Prerogative  Court  rescinded  the  conclusion  ol 
cause,  and  granted  the  promovcnt  leave  to  r. 
amine  the  witness   after  a  release  ot  his  hablll 
Affirmed   on   appeal   by  the  Judicial  Commit..  •-•  .J 
the  Privy  Council.     Clark  v.  Carter.-l  .Moore.  207. 

No  general    rule   exists,  that  a  witneil,  who  is 
interested  at  the  time  of  !..<  examination,  cam 
be  re-examined  after  a  release  of  his  niter,  ,( 
in    cranting  leave   to   re-examine   a   witnew,   the 
Court  will  regulate  itself  by  the   peculiar  circum- 
stances of  each  case,  and  the  nature  of  the  , 
of  the  witness.    Ib. 
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The  testator,  by  a  voluntary  deed,  agreed  to 
settle  a  sum  of  stock  upon  certain  trusts,  the  bene- 
ficial interest  in  which,  in  the  events  which  hap- 
pened, became  vested  in  A.  B.  The  testator  died 
•without  making  the  settlement  agreed  upon  ;  and, 
there  being  some  difficulty  as  to  producing  and 
proving  the  deed,  A.  B.  assigned  his  interest  to  the 
plaintiff,  in  order  that  his  own  evidence  might  be 
admissible.  In  a  creditors'  suit,  instituted  by  the 
plaintiff  as  A.  B.'s  assignee,  the  Lord  Chancellor 
expressed  an  opinion  that  A.  B.  was  a  good  wit- 
ness. It  afterwards  appearing  that  there  was  no 
sufficient  proof  of  the  death  of  the  attesting  wit- 
nesses to  the  deed,  the  Court  refused  to  enter  into 
other  evidence,  or  to  refer  it  to  the  Master  to 
make  inquiries  as  to  the  execution  or  loss  of  the 
deed,  but  directed  the  bill  to  be  retained  for  a 
year,  with  liberty  for  the  plaintiff  to  bring  an  ac- 
tion at  law.  Watson  v.  Parker,  10  Jur.  577. 

In  an  administration  suit,  a  defendant  will  not 
be  allowed  to  examine  the  executor,  a  co-defend- 
ant, upon  interrogatories  exhibited  before  the  Mas- 
ter, where  the  object  is  to  charge  him  with  a 
breach  of  trust  with  which  he  is  not  charged  by 
the  bill,  and  where  the  decree  merely  directed  the 
ordinary  accounts.  Ford  \.  Bryant,  10  Jur.  484 — 
M.  R. 

Liberty  given  to  a  person  not  a  party  to  the  suit, 
but  who  claimed  as  next  of  kin  upon  an  inquiry 
before  the  Master,  to  examine  a  witness  who  had 
already  been  examined  in  the  cause.  Clark  v. 
Hall,  8  Beav.  395. 

By  the  decree  made  in  a  suit  to  redeem  mort- 
gaged estates,  in  which  several  sets  of  incum- 
brancers  were  defendants,  the  usual  accounts  were 
ordered  to  be  taken,  and  the  usual  order  made  for 
payment;  and  in  default  of  payment,  the  bill  was 
to  be  dismissed.  By  a  decree,  made  on  a  bill  of 
revivor  and  supplement,  in  which  one  of  the  sub- 
sequent incumbrancers  was  plaintiff,  the  accounts 
vere  directed  to  be  carried  on  : — Held,  that  the 
subsequent  incumbrancer,  the  plaintiff  in  the  bill 
of  revivor  and  supplement,  was  not  entitled  to  ex- 
hibit interrogatories  for  the  examination  of  the 
prior  incumbrancers,  who  were  co-defendants  in 
the  first  suit  and  mortgagees  in  possession,  al- 
though the  plaintiff  declined  to  prosecute  the 
decree,  and  to  have  the  accounts  taken.  Cotten- 
ham  v.  Shrewsbury  (Earl  of).  15  Law  J.,  N.  S., 
V.  C.  W.,441. 

Question  of  the  competency  of  a  witness  giving 
secondary  evidence  of  a  deed  premature,  there 
being  no  sufficient  proof  that  the  deed  was  not 
forthcoming,  and  that  the  witnesses  to  its  execu- 
tion were  not  procurable.  Watson  v.  Parker, 
1  Cooper,  54. 

Cross-examination  as  to  merits  is  no  waiving  of 
objection  to  competency,  although  the  witness  be 
a  defendant,  and  the  pleadings  show  he  has  an 
interest.  Turner  v.  Adam,  1  Cooper,  55,  n. 

A  creditor,  by  covenant,  assigns  the  debt  in 
order  to  let  in  his  own  testimony  in  support  of  it. 
Watson  v.  Parker,  1  Cooper,  54. 

Direction  that  Master  shall  not  examine  wit- 
nesses as  to  matters  respecting  which  they  have 
been  already  examined.  Id.  59. 

Question  as  to  the  right  of  a  party,  without  leave 
of  the  Court,  to  examine,  before  the  Master,  upon 
interrogatories  settled  by  his  counsel,  a  witness 
whom  his  adversary  has  examined  prior  to  the 
hearing.  Id.  60. 

To  render  a  person  incompetent  in  the  Scotch 


courts  to  be  a  witness,  he  must  have  a  direct  and 
immediate  interest  in  the  result  of  the  suit  in 
which  he  is  called  to  give  evidence,  or  he  must  be 
able  to  give  the  verdict  in  that  suit  in  evidence  in 
his  own  favour  in  another  proceeding.  Willox  v. 
Farrell,  1  H.  L.Ca.  93. 

An  interest  in  the  result  of  a  suit,  which  is  to 
render  a  person  incompetent  to  be  a  witness,  must 
be  an  interest  of  a  substantial  nature,  and  it  must 
be  the  direct  and  necessary  result  of  the  suit.  Ib. 

The  law  was  the  same  in  England  and  Scotland 
upon  this  point  previous  to  the  passing  of  the  6  & 
7  Viet.  c.  85.  Ib. 

On  the  rehearing  of  a  creditors'  suit  in  which  the 
plaintiff  claimed  as  assignee  of  a  deed  of  covenant 
alleged  to  have  been  executed  by  the  testator,  it 
appearing  from  the  evidence  of  one  of  his  own 
witnesses,  that  the  benefit  of  the  deed,  which  was 
not  forthcoming,  had  been  assigned  to  him  without 
consideration,  for  the  express  purpose  of  qualify- 
ing the  covenantee  to  be  a  witness  to  prove  its 
contents,  and  the  plaintiff  having  failed  in  the  due 
preliminary  proof  of  the  execution  of  the  instru- 
ment, and  of  its  loss,  the  Lord  Chancellor  reversed 
the  decree  of  the  Court  below,  by  which  certain 
inquiries  were  directed  as  to  these  points,  and  re- 
tained the  bill,  with  liberty  to  the  plaintiff  to 
bring  an  action.  Watson  v.  Parker,  2  Ph.  5; 
10  Jur.  577. 

Semble,  if  the  execution  and  loss  of  the  deed 
had  been  duly  proved,  the  covenantee  would  have 
been  a  competent  witness  to  prove  its  contents, 
as  he  swore  positively  on  his  cross-examination 
that  the  assignment  was  absolute,  and  that  he 
had  no  personal  interest  in  the  suit,  and  the  suit 
being  for  payment  out  of  assets  in  a  cause  of 
administration,  and  therefore  not  brought  here 
solely  for  the  purpose  of  changing  the  jurisdic- 
tion. Ib. 

Where  purchasers  from  the  assignees  of  a  bank- 
rupt had  filed  a  bill,  and  tendered  the  evidence  of 
the  bankrupt,  the  same  was  objected  to,  on  the 
ground  that  the  witness  had  not  released  his  in- 
terest in  the  surplus,  if  any,  of  his  estate  under 
the  fiat;  whereupon  the  cause  was  ordered  to 
stand  over.  On  the  execution  of  such  a  release 
by  the  bankrupt,  liberty  was  given  to  the  plaintiff 
to  prove  its  execution,  and  to  examine  the  bank- 
rupt under  the  old  interrogatories;  but  the  plain- 
tiff was  ordered  to  pay  the  costs  of  the  applica- 
tion, and  of  the  former  examination,  as  between 
solicitor  and  client.  Bousfield  \.Mould,  11  Jur. 
902— V.  C.  B. 

The  rule  that  a  plaintiff  cannot  be  examined  as 
a  witness  in  a  cause  is  an  absolute  rule  of  prac- 
tice, not  depending  on  the  question,  whether  in 
the  particular  case  he  may  or  may  not  be  liable 
for  costs.  Fisher  v.  Fisher,  2  Ph.  236;  11  Jur. 
419  ;  16  Law  J.,  Chanc.,  320. 

Plaintiff  replied  to  a  defendant's  answer,  and 
afterwards  examined  him  as  a  witness,  but  without 
having  withdrawn  the  replication,  or  obtained  from 
him  a  release  of  his  interest  in  the  suit.  The 
Court,  on  a  motion  by  the  plaintiff,  supported  by 
an  affidavit  that  the  above  omissions  were  acci- 
dental, and  arose  from  inadvertence,  allowed  him, 
on  proving  a  release  by  the  defendant,  to  read  the 
defendant's  depositions  in  the  same  manner  as  if 
the  release  had  been  executed  before  they  were 
taken,  and  gave  the  other  defendants  liberty  to 
cross-examine  him.  Knight  v.  Morrall,  14  Sim. 
398. 
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An  order  ex  parte  may  be  obtained  by  a  defend- 
ant for  leave  to  examine  a  co-defendant,  saving 
just  exceptions,  as  well  after  the  decree  as  before 
the  hearing;  and  the  question  of  the  competency 
of  the  witness  will  not  be  tried  upon  motion  to 
discharge  the  order,  but  is  open  when  his  evi- 
dence is  tendered.  Steed  v.  Oliver,  5  Hare,  492; 
11  Jur.  365;  16  Law  J.,  Chanc.,  336. 

Although  relief  is  prayed  against  a  defendant, 
he  may  be  examined  as  a  witness  by  a  co-defend- 
ant against  whom  independent  relief  is  prayed. 
Ashton  v.  Parker,  14  Sim.  632. 

When  there  are  two  defendants  who  have  ex- 
actly the  same  defence,  the  6  &  7  Viet.  c.  85  does 
not  render  the  evidence  of  one  admissible  in  fa- 
vour of  the  other.  Monday  v.  Guyer,  1  De  G.  & 
S.  182  ;  11  Jur.  861;  16  Law  J.,  Chanc.,  246. 

Semble,  co-defendants,  having  a  common  in- 
terest as  against  the  plaintiff,  are  enabled  by  stat. 
6  &  7  Viet.  c.  85  to  examine  each  other  in  support 
of  their  common  cause.  Wood  v.Rowcliffe,  11 
Jur.  707— V.  C.  W. 

In  a  case  not  falling  under  6  &  7  Viet.  c.  85, — 
Held,  that  the  evidence  of  a  defendant,  who,  at 
the  time  of  his  examination,  had  no  interest  which 
could  be  affected  by  the  decision  of  the  cause, 
was  admissible  on  behalf  of  the  plaintiff,  although 
he  had  originally  been  jointly  interested  with  the 
plaintiff  and  the  other  defendants  in  the  subject- 
matter  of  the  suit.  Hills  v.  Nash,  11  Jur.  741 — C. 

A  suit  was  instituted  by  the  guardians  of  the 
poor  of  a  parish  on  behalf  of  themselves  and  all 
other  the  guardians  of  the  poor  of  the  said  parish. 
E.  S.,  who  was  a  guardian  at  the  time  the  bill 
was  riled,  but  had  subsequently  retired,  was  held 
unobjectionable,  on  the  ground  of  interest,  as  a 
witness  for  the  plaintiffs,  it  appearing  that  all 
costs  incurred  up  to  the  time  of  his  ceasing  to  be 
guardian  had  been  paid,  and  the  act  3  &  4  Viet. 
c.  26,  removing  any  objection  of  interest  on  the 
ground  of  his  being  a  rate-payer.  Scott  \.Pascall, 
11  Jur.  955— C. 

Under  the  statute  "  for  improving  the  law  of 
evidence,"  (6  &  7  Viet.  c.  85),  one  defendant  in  a 
suit  in  equity  is  a  competent  witness  in  the  same 
cause  on  behalf  of  another  defendant;  and  it  is 
not  a  just  exception  to  his  evidence,  that  the  title 
of  the  plaintiff  to  sustain  the  suit  against  both  de- 
fendants depends  upon  the  same  issue  :  that  fact 
can  only  be  considered  as  affecting,  or  tending  to 
affect,  the  credit  of  such  defendant  as  a  witness. 
Wood  v.  Rowcliffe,  6  Hare,  183;  11  Jur.  707. 

Effect  given  to  the  testimony  of  a  single  witness 
in  support  of  a  positive  statement  contained  in  the 
bill  and  against  the  answer.  Watts  v.  Hyde,  12 
Jur.  661;  17  L.  J.,  Chanc.,  409— C. 

After  publication  has  passed,  and  articles  are 
then  exhibited  to  discredit  witnesses,  and  the 
cause  is  set  down  for  hearing,  the  Court  will  not 
permit  the  cause  to  stand  over  on  account  of  the 
articles.  Penny  v.  Watts,  12  Jur.  993— V.  C.  B. 


4.  Privileged  Documents  and  Communications,  and 
Production  of  Documents. 

In  a  cross  bill  filed  against  a  corporation,  which 
claimed  an  exclusive  right  of  metage  of  grain  and 
other  articles,  it  was  alleged,  that  the  right  was  ol 
modern  ,origin,  and  that  the  fees  for  metage  had 
varied.  The  corporation  admitted  mctage-books 
and  other  documents  to  be  in  their  possession, 
which  were  evidence  of  their  title,  and  the  offi- 
cers of  the  corporation  deniedj  as  to  their  bcliel 


only,  that  the  books  and  documents  would  prove 
.he  allegations  to  the  cross  bill:  — Held,  th.n  th.g 
>vas  not  sufficient  to  protect  them,  but  that  the 
corporation  were  bound  to  produce  tin  |,,,,,u  ;ir,d 
documents.  Combe  v.  London  (Cor^mnlinn  of 
15  Law  J.,  N.  S.,  L.  C.,  80. 

A  defendant,  by  setting  out  part  of  a  , ,.. 

document  in  his  answer,  and  referriiiu'  t«.  the 
mainder,  loses  the  benefit  of  the  privilege  as  t<, 
the  part  set  out,  but  not  as  to  the  remainder.  Bel- 
sham  v.  Perceval,  10  Jur.  772 — V.  C.  \\  . 

A  statement  in  an  answer,  that  certain  docu- 
ments, admitted  to  be  in  the  defendant's  pos- 
session, form  part  of  the  evidence  of  his  title,  and 
do  not  form  part  of  the  title  of  the  plaintiff  to  the 
iremises  in  question,  is  not  sufficient  to  protect 
;hem  from  production,  on  motion,  if  they  be  in 
their  nature  such  as  may  furnish  evidence'in  sup- 
port of  the  plaintiff's  case,  and  the  answer  does 
not  distinctly  deny  that  they  do.  Bute  (Marquis 
of)  v.  Glamorganshire  Canal  Company,  1  Phil.  181; 
15  Law  J.,  N.  S.,  60. 

Semble,  a  defendant  who  has  answered  cannot 
resist  a  motion  for  production  of  documents,  re- 
'erred  to  in  his  answer,  on  the  ground  that  the 
3ill  is  open  to  a  general  demurrer  for  want  of 
equity.  Ib. 

A  defendant,  in  his  answer,  admitted  the  pos- 
session of  documents  relating  to  the  matters  in  the 
bill,  except  the  question  whether  A.  survived  B., 
which  was  the  question  upon  which  the  plaintiff's 
title  depended: — Held,  that  he  was  not  entitled 
to  have  the  documents  produced.  Edwards  v. 
Jones,  13  Sim.  632. 

The  plaintiffs,  in  aid  of  their  defence  to  a  suit 
by  the  corporation  of  London,  who  claimed  by 
prescription  certain  ancient  fees  on  all  corn,  &c., 
landed  within  the  port  of  London,  filed  a  cross 
bill  of  discovery  against  the  corporation  and  others, 
in  which  they  denied  the  right  claimed  by  the  cor- 
poration, alleging  that  the  same,  if  it  existed,  was 
of  a  more  limited  nature  than  that  claimed,  and 
was  of  comparatively  modern  origin,  and  that  the 
fees  had  from  time  to  time  varied  in  amount,  and 
charging  that  the  defendants  had  certain  docu- 
ments in  their  possession,  &c.,  relating  to  the 
matters  in  question.  The  defendants,  by  their 
answer,  admitted  the  possession  of  numerous  docu- 
ments relating  to  the  matters  mentioned  in  the 
bill,  but  they  denied,  to  the  best  of  their  informa- 
tion and  belief,  that  the  statements  in  the  bill 
would  thereby,  if  produced,  appear  to  be  true; 
and  they  stated,  that  the  documents  in  question 
contained  evidence  material  to  the  claim  of  the 
corporation,  and  were  intended  to  be  used  by 
them  at  the  hearing  in  support  thereof: — Held, 
that  the  plaintiffs  were,  nevertheless,  entitled  to 
the  production  of  the  documents.  Combe  \.  Lon- 
don (Corporation  of),  10  Jur.  57 — L.  C. 

It  is  no  answer  to  a  motion  for  production  <>t 
documents  in  the  custody  of  a  defendant,  that  they 
tend  to  support  an  indictment  pending  a^ains1 
defendant  for   perjury   committed    in    the   c.. 
Rice  v.  Gordon,  13  Sim.  580. 

On  an  information  filed  at  the  relation  of  certain 
parishioners  against  the  churchwardens  and  < 
seers  of  the  parish,  praying  'In-  due  administration 
of  the  charity,  of  wlneh   the   church"  ar.lt  n> 
overseers  were  trustees,   the  churchwarden*   and 
overseers'   books  were    onlereil    lo   !"•    p 
although  it  was  sworn  l>\  the  defendants  thai  • 
did   not   relate  to   the   matter.*   in   question   i;: 
suit.    Att.-Gcn.  v.  Berry,  2  Coll.  C.  C.  33. 
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A  bill  filed,  insisting  on  a  partition  already 
made  between  the  plaintiff  and  defendant,  who 
were  tenants  in  common.  The  bill  contained  an 
alternative  prayer  for  a  partition  under  the  court. 
The  defendant  insisted  on  the  invalidity  of  the 
partition,  but  admitted  the  possession  of  docu- 
ments showing  the  manner  in  which  she  had  since 
dealt  with  her  share  of  the  property  : — Held,  that 
the  plaintiff  had  an  interest  in  them,  if  it  were 
only  for  the  purpose  of  ascertaining  who  were  ten- 
ants in  common  with  him.  Maden  v.  Veevers, 
7  Beav.  489. 

Bill  by  a  party  claiming  as  son  of  the  tenant  for 
life,  under  a  marriage  settlement,  against  trustees. 
Defendant  admits  possession  of  certain  documents 
relating  to  the  estate  of  the  tenant  for  life,  but 
does  not  admit  the  title  of  plaintiff,  only  stating 
his  ignorance  whether  he  be  the  son  of  the  mar- 
riage, or  not.  Motion  for  production  of  the  docu- 
ments refused,  with  costs.  Smith  v.  Dowling, 
10  Jur.  63. 

Original  will  of  personalty  examined  in  order  to 
arrive  at  the  true  construction  of  certain  bequests. 
Compton  v.  Bloxham,  2  Coll.  C.  C.  201. 

A  plaintiff,  unless  he  specifically  offers  to  do  so 
by  the  bill,  or  is  required  to  do  so  by  a  cross  bill, 
is  not  bound  to  produce,  previous  to  the  defend- 
ant being  compelled  to  put  in  his  answer  docu- 
ments, admitted  to  be  in  his  (plaintiff's)  possession, 
and  alleged  as  proving  his  case.  Bate  v.  Bate, 
7  Beav.  528. 

A.  was  employed  by  the  attorney  of  the  plaintiff 
in  an  action,  to  collect  evidence  for  the  plaintiff: 
— Held,  that  although  A.  was  not  an  attorney,  the 
communications  made  by  him  to  the  plaintiff  and 
his  attorney  relating  to  the  evidence  were  privi- 
leged. Kteele  v.  Stewart,  13  Sim.  533. 

Letters  written  by  a  defendant  after  the  institu- 
tion of  the  suit  to  an  unprofessional  agent  abroad, 
"confidentially  and  in  reference  to  the  defence  of 
the  defendant  to  this  suit :" — Held,  not  privileged. 
Kerr  v.  Gillespie,  1  Beav.  572. 

A  defendant  admitted  the  possession  of  docu- 
ments, but  stated  that  they  were  all  prepared  and 
made  since  the  dispute  arose,  in  contemplation  of 
the  litigaton  of  that  dispute  and  her  defence  against 
the  plaintiff's  claim,  but  she  did  not  connect  them 
with  her  professional  advisers: — Held,  that  they 
were  not  privileged,  and  ought  to  be  produced. 
Maden  v.  Veevers,  7  Beav.  489. 

The  draft  of  an  answer  prepared  for  a  deceased 
defendant,  but  not  put  in,  is  a  privileged  document 
in  the  hands  of  his  administratrix.  But  if  the  ad- 
ministratrix, by  her  answer,  admit  possession  of, 
and  set  out  part  of  the  contents  of  the  document, 
and  crave  leave  to  refer  to  the  same,  she  loses  the 
privilege  as  to  the  part  so  set  out,  but  retains  it  as 
to  the  remainder.  Belsham  \.  Harrison,  15  Law  J., 
N.  S.,  438— V.  C.  W. 

The  privilege  of  communication  between  solici- 
tor and  client  extends  to  all  matters  within  the 
scope  of  the  ordinary  duties  of  a  solicitor,  and  the 
sale  of  estates  being  of  such  matters,  it  was  held, 
that  a  solicitor  was  not  at  liberty  to  disclose  what 
had  passed  in  conversations  which  he  had  either 
with  the  client  or  the  agent  of  the  client,  relative 
to  the  amount  of  the  bidding  to  be  reserved  upon 
the  sale  of  an  estate  in  which  he  had  been  con- 
cerned for  him,  or  to  other  matters  connected  with 
such  sale.  But,  semble,  if  the  agent  had  been 
examined,  he  would  have  been  bound  to  answer. 
Carpmael  v.  Powis,  1  Phil.  687;  15  Law  J.}  N.  S., 
M.  R.,  275. 


A  solicitor  cannot  object  to  prove  a  distinct  fact, 
as,  for  instance,  the  execution  of  a  deed  for  the 
benefit  of  third  parties,  though,  by  so  doing,  he 
may  injure  the  interests  of  his  client.  Tristram  v. 
Roberts,  10  Jur.  125— M.  R. 

But,  where  a  solicitor  was  asked  whether  his 
client  had  waived  objections  to  title, — Held,  that, 
as  such  a  waiver  might  be  the  result  of  a  course  of 
conduct,  or  series  of  transactions,  he  was  not 
bound  to  answer  the  question.  Ib. 

In  a  suit  for  specific  performance,  cases  sub- 
mitted to  counsel  subsequent  to  the  contract, 
relating  to  the  sale,  the  objections  taken  by  the 
purchaser  to  the  vendor's  title,  the  steps  taken  by 
the  vendors  to  clear  up  the  objections,  &c.: — 
Held,  to  be  communications  with  reference  to  the 
dispute  which  resulted  in  the  litigation,  and  privi- 
leged. Flight  v.  Robinson,  8  Beav.  22. 

Books,  &c.,  relating  to  the  matters  in  question, 
in  the  possession,  but  the  property  of  the  defend- 
ant's solicitor,  not  ordered  to  be  produced.  Ib. 

The  Court  will  not  order  the  production  of  con- 
fidential communications  between  solicitor  and 
client,  which  took  place  either  in  the  progress  of 
the  suit,  or  with  reference  to  the  suit  previous  to 
its  commencement.  Ib. 

Confidential  communications  between  attorney 
or  counsel  and  client,  anterior  to  the  suit,  and 
without  reference  thereto,  are  not  privileged.  Ib. 

Communications  between  the  assignees  and  the 
commissioners  of  the  Insolvent  Debtors'  Court, — 
Held,  not  privileged.  Ib. 

Documentary  evidence  of  confessions  is  not  in- 
admissible in  equity  merely  because  it  is  not  spe- 
cifically put  in  issue.  M'Mahon  v.  Burchell,2,  Ph. 
127;  1  Coop.  457. 

The  joint  and  several  answer  of  husband  and 
wife  may  be  read  against  the  wife  in  respect  to  her 
separate  estate.  Callow  v.  Howie,  11  Jur.  984 — 
V.  C.  B. 

Copies  of  court-roll  authenticated  by  the  steward 
of  the  manor,  are  admissible  as  evidence,  though 
they  are  not  the  copies  delivered  to  the  tenant  of 
the  estate.  Breeze  v.  Hawker,  14  Sim.  350. 

A  certified  copy  of  the  register  of  a  death,  under 
the  seal  of  the  General  Registry  Office,  accom- 
panied by  an  affidavit  of  identity,  is  sufficient  evi- 
dence of  the  death.  Parkinson  v.  Francis,  15  Sim. 
160. 

Where  a  marriage  settlement  executed  many 
years  ago  was  lost,  but  a  draft  of  it  was  produced, 
and  it  was  recited,  though  not  accurately,  in  an  in- 
strument purporting  to  be  the  execution  of  a  power 
given  by  it,  and  also  in  a  will  : — Held,  that  the 
settlement  must  be  acted  on,  and  must  be  taken  to 
have  been  in  conformity  with  the  draft.  Green  v. 
Bailey,  11  Jur.  258— V.  C.  E. 

An  unstamped  instrument  admitted  as  evidence 
for  a  collateral  purpose.  Blair  v.  Bromley,  11  Jur. 
617— C. 

The  duly  stamped  copy  of  lost  instrument  is  ad- 
missible in  evidence,  although  the  original  was  not 
duly  stamped.  Blair  v.  Ormond,  11  Jur.  665 — 
V.  C.B. 

Where  an  attesting  witness  to  a  deed  had  be- 
come blind, — Held,  that  it  was  not  sufficient  to 
prove  the  hand-writing  of  the  signature  ;  but  that 
he  must  be  also  examined.  Rees  v.  Williams,  1  De 
G.  &  S.  314. 

Lost  Deed.]  — Evidence  of  the  loss  of  a  deed,  and 
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of  its  contents,  though  not  strictly  formal,  held  to 
be  sufficient.  Greene.  Bailey,  15  Sim.  542;  llJur. 
258. 

Will.] — If  an  heir  files  a  bill,  stating  that  his 
ancestor's  will  was  duly  executed  and  attested,  but 
died  before  the  cause  is  heard,  leaving  an  infant 
heir,  the  will  must  be  proved.  Hollings  v.  Kirkby, 
15  Sim.  183. 

5.  Commission,  and  Execution  thereof. 

Plaintiffs  claim  to  have  a  commission  to  inquire 
of  facts  denied  or  not  confessed  by  the  Attorney- 
General.  Clay ton  v.  Att. -Gen.,  1  Cooper,  140. 

It  is  of  course  that  a  commission  should  issue 
to  inquire  into  the  facts  stated  in  a  petition  of  right, 
unless  the  Attorney-General  will  admit  them.  In 
re  Queen  and  Baron  de  Bode,  1  Cooper,  143. 

Commissioners  for  the  examination  of  witnesses, 
employed  as  their  ingrossing  clerk  on  the  execu- 
tion of  the  commission,  one  who,  little  more  than 
three  months  previously,  had  been  a  clerk  to  the 
solicitor  of  the  plaintiff  in  the  cause  : — Held,  that 
such  previous  employment  was  no  disqualification 
for  the  office  of  ingrossing  clerk,  and  such  appoint- 
ment was  no  ground  for  suppressing  the  deposi- 
tions. Wood  v.  Freeman,  4  Hare,  552. 

6.  At  what  Stage  of  Proceedings  Evidence  Admis- 
sible. 

If  the  plaintiff  has  not  replied  to  the  answer,  he 
cannot  prove  an  exhibit  at  the  hearing  of  the  cause. 
Jones  v.  Griffiths,  14  Sim.  262. 

The  evidence  already  taken  cannot  be  read 
against  defendants  added  under  an  order  made  at 
the  hearing.  Pretty  v.  Parker,  1  Cooper,  38,  n. 

7.  Examination  of  Witnesses. 
Previous  to  a  cause  being  at  issue,  the  plaintiff's 
solicitor  prevailed  on  A.  B.  to  make  a  voluntary 
affidavit,  not  required  by  the  pleadings  in  the 
cause.  A.  B.  was  afterwards  examined  as  a  wit- 
ness on  behalf  of  the  defendant,  and  was  cross- 
examined  by  the  plaintiff:  her  affidavit  and  depo- 
sitions were  contradictory,  but  the  affidavit  was 
not  produced  to  her  at  the  time  of  her  examination. 
Upon  an  application  by  the  plaintiff  to  file  articles 
and  examine  witnesses  to  discredit  A.  B., — Held, 
that  though  the  conduct  of  the  plaintiff's  solicitor 
had  been  highly  improper,  still  the  motion  ought 
to  be  granted,  leave  being  given  to  the  defendant 
to  examine  witnesses  to  support  her  credit,  and 
as  to  the  circumstances  under  which  the  affidavit 
had  been  sworn.  Harvey  v.  Mount,  7  Beav.  517. 

Though  it  is  the  more  usual  and  regular  course 
to  file  articles  or  objections  to  the  credit  of  a  wit- 
ness, previous  to  applying  for  leave  to  exhibit 
interrogatories  for  the  examination  of  witnesses 
in  support  of  such  articles,  still  a  simultaneous 
motion  for  leave  to  file  articles  and  exhibit  the 
interrogatories  is  not  irregular.  Ib. 

The  general  rule  is,  that  witnesses  resident  in 
London  or  its  neighbourhood  ought  to  be  examined 
before  the  examiner,  and  not  under  a  commission  ; 
but,  semble,  that  the  rule  is  not  inflexible.  Sow- 
den  v.  Marriott,  2  Coll.  C.  C.  578. 

Commission  to  examine  witnesses.  See  General 
Orders,  infra,  (May  8,  1845),  CIII.  and  CIV.  And 
see  PRACTICE  IN  EQUITY  (Ireland). 

The  last  interrogatory  for  the  examination  of 
witnesses  expunged,  and  the  deposition  to  it  sup- 


pressed, because  it  did  not  contain  the  words  "  or 
either  of  them."     Peacock  v.  Kernot,  10  Sim.  71. 

Solicitors  are  justified  in  obtaining  from  a  wit- 
ness, prior  to  his  examination,  a  statement  of  the 
facts,  but  it  is  improper  to  obtain  a  st.-it.  m. -nt 
upon  oath,  unless  required  for  the  piirpo..-,-s  ,,f  the 
cause.  Harvey  v.  Mount,  8  Bea.  439:  9  Jur  7-Jl- 
14  Law  J.,  Chanc.,  233. 

An  order  for  the  examination  of  a  next  friend  as 
a  witness,  if  obtained  ex  parte,  is  irregular,  and 
especially  if  it  be  made  pending  a  reference  to 
the  Master  as  to  the  propriety  of  the  suit.  Palmer 
v.  Horton,  14  Sim.  633. 

Demurrers  by  a  witness  (a  solicitor),  on  the 
ground  of  professional  privilege,  to  such  parts  of 
interrogatories  as  required  him  to  produce  certain 
correspondence  and  documents,  overruled,  the  de- 
murrers containing  no  distinct  allegation  that  such 
correspondence  was  in  itself  confidential,  or  that 
the  documents  contained  matters  of  confidential 
communication  with  reference  to  the  subject  of 
the  particular  interrogatory  as  between  the  wit- 
ness and  particular  clients.  Walsh  v.  Trevanion, 
11  Jur.  360;  16  Law  J.,  Chanc.,  330— V.  C.  E. 

A  witness,  who  had  been  served  with  subpoena 
duces  tecum,  upon  his  examination  under  a  com- 
mission upon  interrogatories  addressed  to  a  parti- 
cular document,  admitted  the  existence  of  such 
document,  and  that  the  same  was  in  writing  and 
in  his  possession,  but  refused  to  produce  the  do- 
cument, on  the  ground  that  it  was  a  private  and 
confidential  paper  between  himself  and  a  stranger. 
The  commission  was  duly  returned,  but  the  com- 
missioner did  not  return  the  refusal  to  answer  as 
a  demurrer,  and  publication  was  passed  by  con- 
sent, the  examining  party  being  at  the  time  in 
ignorance  of  the  refusal  to  answer.  Upon  motion 
by  the  examining  party,  notice  of  which  was  served 
upon  the  witness  alone,  a  new  commission  was 
directed,  the  witness  to  attend  thereat  and  pro- 
duce the  document  and  be  examined  upon  the  old 
interrogatories,  at  his  own  expense,  and  to  pay  the 
costs  of  such  new  commission  and  of  its  execution, 
and  the  costs  of  the  motion.  Tipping  v.  Coates, 
11  Jur.  1075— V.  C.  W. 

After  the  return  of  the  commission  under  which 
a  witness  has  been  examined,  he  cannot  be  re- 
examined  under  the  old  commission  ;  but  if  he  is 
compellable  to  complete  his  examination,  it  must 
be  either  under  a  new  commission  or  an  examina- 
tion before  the  examiner.  Ib. 

A  witness  will  not  be  permitted  to  refuse  to  an- 
swer an  interrogatory  directed  to  a  particular  doc- 
ument, on  the  ground  merely  that  it  is  a  private 
paper  between  himself  and  another  person;  nor 
on  the  ground  that  it  is  immaterial  to  the  question 
in  the  cause.  Ib. 

A  witness,  after  once  coming  under  examina- 
tion, cannot  refuse  to  give  his  evidence  as  I"  .1 
particular  document  on  the  ground  of  irregularity 
in  the  service  of  subpoena  duces  tecum.  //>. 

Depositions,  taken  under  a  commission,  sup- 
pressed for  irregularity,  because,  although  the 
commission  was  entitled  in  an  original  cause  and 
a  cause  of  revivor,  the  depositions,  and  tin-  inter- 
rogatories upon  which  they  wore  taken,  were  en- 
titled in  the  original  rause  only.  Pritchgrt  \. 
Foulkes,  5  My\.  &  Cr.  301. 

The  Master  enlarged  publication  :  and.  on  th.it 
occasion,  evidence  was  produce,!  that  the  defend- 
ant had  not  seen  the  ,le|ioMtions.  Immediately 
afterwards,  an  application  was  made  for  au  addj- 
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tional  commission,  which  the  Master  granted  with- 
out any  further  evidence  that  the  defendant  had 
not  seen  the  depositions: — Held,  that  it  was  not 
necessary  to  bring  forward  further  proof,  the  Mas- 
ter having  already,  in  his  office,  evidence  of  the 
fact;  and  the  Court  refused,  with  costs,  an  appli- 
cation to  set  aside  the  proceedings.  Clark  v. 
Chuck,  9  Beav.  414. 

Since  the  orders  of  May,  1845,  where  a  commis- 
sion issues  for  the  examination  of  witnesses,  addi- 
tional interrogatories  may  be  exhibited  from  time 
to  time  without  any  order  of  the  Court.  Lanca- 
shire v.  Lancashire,  10  Beav.  26  ;  10  Jur.  938;  16 
L.  J.,  Chanc.,  48. 

After  the  examination  of  witnesses  between  all 
the  plaintiffs  and  all  the  defendants,  leave  cannot 
be  given  to  withdraw  the  replication,  and  examine 
a  defendant.  Bousfield  v.  Mould,  1  De  G.  &  S. 
347;  11  Jur.  902. 

A  witness  permitted  to  be  re-examined  upon 
the  former  interrogatories  after  releasing  his  inte- 
rest. Ib, 

An  order  to  re-examine  a  witness,  upon  the 
ground  that  he  had  refused  to  answer  a  certain  in- 
terrogatory, and  also  to  produce  a  document,  upon 
the  ground  that  he  had  refused  to  produce  it,  dis- 
charged;  it  not  sufficiently  appearing,  by  the  re- 
turn of  the  commissioners,  that  the  witness  had 
refused  to  answer  the  interrogatory  in  question, 
and  there  being,  in  fact,  no  subpoena  (the  subposna 
relied  on  being  irregularly  issued)  which  called 
upon  him  to  produce  the  document  referred  to. 
Tippins  v.  Coates,  12  Jur.  339;  17  L.  J.,  Chanc., 
337— C. 

The  affidavit,  in  support  of  an  application  for  a 
commission  to  examine  witnesses  abroad,  need  not 
state  the  names  of  the  witnesses,  and  may  be 
made  by  the  solicitor's  clerk.  M' Hardy  v.  Hitch- 
cock, 12  Jur.  367;  17  L.  J.,  Chanc.,  256 — R. 

The  commissioner  appointed  to  take  the  exami- 
nation of  witnesses  in  a  cause  should  sign  the  in- 
terrogatories exhibited,  as  well  as  the  depositions 
taken,  under  the  commission.  Staniland  v.  Wil- 
latt,  12  Jur.  392  ;  17  L.  J.,  Chanc.,  373— V.  C.  W. 

Witnesses  signed  the  original  draft  of  their  de- 
positions, but  the  commissioner  omitted  to  copy 
their  names  on  the  ingrossment.  A  motion  to  sup- 
press the  depositions  on  that  ground,  with  costs, 
was  refused  ;  but  the  Court  directed  that  the  clerk 
of  records  and  writs  should  amend  the  deposi- 
tions, by  adding  the  names  of  the  witnesses,  and 
that  the  costs  should  be  costs  in  the  cause.  Lee  v. 
Egremont,  12  Jur.  860;  17  L.  J.,  Chanc.,  437— 
V.  C.  B. 

The  practice  is  for  the  witnesses  to  sign  the 
original  draft  depositions,  not  the  ingrossment.  Ib. 

8.  Affidavits. 

It  is  not  a  sufficient  ground  for  setting  aside  an 
order,  giving  leave  to  serve  subposna  out  of  the 
jurisdiction,  that  the  affidavit  upon  which  it  is  ob- 
tained relates  only  to  the  place  of  defendant's  resi- 
dence. Blenkinsopp  v.  Blenkinsopp,  1  Cooper,  20. 

If  a  plaintiff  gives  notice  of  his  intention  to  read 
an  affidavit  on  the  hearing  of  a  motion,  but  declines 
to  do  so,  the  defendant  is  nevertheless  entitled  to 
read  it.  Cauty  v.  Houlditch,  14  Sim.  75. 

In  the  long  vacation,  when  a  matter  presses,  the 
Court  will  sometimes  take  the  original  affidavits 
into  its  custody,  and  act  on  them  as  if  they  had 
been  filed  5  but  when  the  Court  is  sitting,  office 


copies  alone  can  be  used.     Att.-Gen.  v.  Lewis, 
8  Beav.  179. 

9.  Miscellaneous. 

Inquiries  being  directed  at  the  first  hearing,  the 
evidence  was  entered  as  read  "  saving  just  excep- 
tions." Gee  v.  Gurney,  8  Beav.  315. 

It  is  not  the  practice  to  enter  evidence  as  read, 
saving  just  exceptions.  Sherwood  v.  Beveridge, 
2  Coll.  C.  C.  536. 

In  a  legatee's  suit,  where  the  bill  contains  no 
notice  of  an  alleged  breach  of  trust,  and  nothing 
is  said  about  it  in  the  decree,  the  Court  will  not 
permit  the  executor  to  be  examined  on  interroga- 
tories before  the  Master,  touching  the  breach  of 
trust;  but  the  breach  of  trust  must  be  established 
against  the  executor  by  a  distinct  and  independent 
suit.  Ford  v.  Bryant,  15  Law  J.,  N.  S.,  M.  R., 
261. 

Publication  which  had  passed  enlarged  under 
the  circumstances.  Hemming  v.  Dingwall,  1 
Cooper,  14. 

Evidence  of  the  owner's  claim  not  tendered  in 
the  Court  below,  received  by  the  judicial  commit- 
tee on  the  hearing  of  the  appeal.  Gimnaraens, 
4  Moore,  167. 

One  of  several  defendants  in  a  suit  filed  a -bill, 
as  second  incumbrancer,  against  the  plaintiff  in 
that  suit,  and  other  parties,  seeking  to  redeem  the 
plaintiff  in  the  first  cause,  as  the  first  incum- 
brancer of  the  interest  of  certain  residuary  lega- 
tees. After  publication  had  passed  in  the  first 
cause,  and  been  extended  with  the  consent  of  the 
plaintiff  in  the  second  cause,  and  the  plaintiff  in 
the  second  cause  had  examined  his  witnesses,  he 
obtained  an  order,  as  of  course,  to  read,  and  make 
use  of,  the  depositions  taken  in  the  second  cause 
at  the  hearing  of  the  first  cause,  saving  all  just  ex- 
ceptions:— Held,  that  the  order  was  regular,  al- 
though publication  might  not  pass  in  the  second 
cause,  before  the  first  cause  came  on  for  hearing. 
Sowden  v.  Marriott,  15  Law  J.,  N.  S.,  M.  R.,  449. 

XV.  COSTS. 

1.  Generally. 

2.  Taxation  of. 

3.  Security  for. 

4.  Trustees,  Assignees,  and  Mortgagees. 

5.  Miscellaneous. 

1.  Generally. 

A  party  entitled  to  or  taking  by  assignment  a 
egacy,  or  a  share  of  a  residuary  estate,  may  in- 
stitute a  suit  for  the  administration  of  such  estate 
at  any  time  before  the  complete  administration  of 
:he  assets,  or  before  such  legacy  or  residuary 
share  is  withdrawn  from  its  position  as  assets  un- 
administered,  and  constituted  a  trust  fund,  appli- 
able  to  the  specific  trusts  of  the  will  ;  but,  semble, 
where  the  right  is  unnecessarily  exercised,  the 
~ourt  may  make  the  decree  without  costs.  Cafe 
v.  Bent,  5  Hare,  24. 

In  a  suit  instituted  on  fair  grounds  to  establish 
a   claim  to   a  residuary  bequest,   the   Court  will 
ive  the  plaintiff,  though  failing,  his  costs   out  of 
the  estate.     Turner  v.  Frampton,  2  Coll.  C.  C.  331. 

Under  the    120th   Order   of  May,    1845,  which 
directs  the  taxing  Master  to  allow  all  reasonable 
xpenses,  including  the  attendance  of  counsel  at 
the  Master's  office,    upon   questions    relating    to 
headings  or  title,  the  Master  would  not  be  justi- 
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fied  in  allowing  fees  for  the  attendance  of  counsel 
upon  questions  relating  to  the  allowance  of  items 
in  an  executor's  account.  Russell  v.  Nickolls, 
15  Law  J.,  N.  S.,  V.  C.,  289. 

A  reference  was  made  as  to  the  title  of  property 
sold  in  the  suit,  exceptions  were  taken  to  the 
Master's  report,  and  were  partly  allowed,  and, 
on  a  reference  back,  the  title  was  found  good  : 
—  Held,  that  the  Court  could  not,  on  motion,  adjudi- 
cate on  the  question  of  the  costs  of  the  reference. 
Flower  v.  Hartopp,  8  Beav.  199. 

The  report  of  Camden  v.  Benson,  1  Keen,  671, 
stated  to  be  inaccurate.  Ib. 

In  a  suit  for  specific  performance,  where  an 
objection  to  the  contract  had  been  overruled  at 
the  hearing,  and  the  defendant  had  afterwards 
raised  an  objection  to  the  title  in  the  Master's 
office,  and  that  objection  was  cleared  up,  the  Court 
ordered  that  the  costs  after  the  decree  should  be 
paid  by  the  defendant,  but  that  up  to  the  decree 
on  the  hearing  there  should  be  no  costs  on  either 


side. 
K.  B. 


Woodward  v.  Miller,  10  Jur.   1027—  V.  C. 


Where  the  mortgagor  has  become  insolvent,  the 
mortgagee  is  not  bound,  as  against  the  provisional 
assignee,  to  obtain  an  order  for  a  conveyance  of 
the  equity  of  redemption,  under  1  &  2  Viet.  c.  110, 
s.  68  ;  and  his  refusal  to  do  so  will  not  entitle  the 


Where  the  decision  of  the  court  in  a  suit  for  the 
administration  of  a  testator's  assets  benefits  the 
real  as  well  as  the  personal  estate,  by  removing 
difficulties  to  the  title  of  the  parties  claiming  it,— 
Held,  that  the  costs  ought  to  be  paid  rateably  out 
of  the  realty  and  personalty,  according  to  their 
value.  Bunnett  v.  Foster,  10  Jur.  1019  —  L.  C. 

If,  through  the  exertions  of  a  plaintiff,  the  Court 
is  enabled  to  distribute  a  fund  or  make  a  declara- 
tion of  rights  necessary  for  an  administration,  then, 
although  the  plaintiff  may  fail  in  his  claim,  the 
Court  will  not  permit  the  other  parties  to  carry  off 
the  fruit  of  his  exertions  without  defraying  his 
costs  out  of  the  fund.  Wedgwood  v.  Adams  S 
Beav.  103. 

A  charging  order  nisi  was  obtained  under  the 
1  &  2  Viet.  c.  110,  on  stock  belonging  to  A.  B., 
who  thereupon  paid  the  amount,  but  disputed  his 
liability  to  pay  the  costs  of  obtaining  the  order. 
On  the  day  for  showing  cause  the  case  was  men- 
tioned ,  when  A.  B.  was  held  liable  to  pay  the  costs 
of  both  applications.  Stanley  v.  Bond,  8  Beav.  50. 

The  costs  of  a  petition  and  order  thereon  for 
transfer  of  certain  funds  in  a  cause  were  allowed 
to  a  solicitor,  notwithstanding  he  had  not  used  his 
best  exertions  to  procure  an  earlier  transfer  of  the 
funds  under  an  order  made  on  further  directions  ; 
but  the  sum  of  10s.  paid  by  the  solicitor  to  a  sta- 


provisional  assignee  to  his  costs  in  a  suit  against  |  tioner  for  expedition  money,  and  of  31.  3s.,  being 

a  customary  allowance  to  the   clerks  in   the  Ac- 


him   for  foreclosure.      Grigg  v.  Slurgis,  10  Jur. 
138—  V.C.  W. 

The  usual  decree  for  an  account  having  been 
pronounced  in  a  creditor's  suit,  and  the  usual 
notice  of  the  same  having  been  published,  a  credi- 
tor brought  an  action  against  the  executors  for  an 
alleged  debt  of  the  testator.  On  motion  by  the 
executors  the  action  was  restrained  ;  but  the  costs 
both  at  law  and  in  equity  were  reserved,  till  it 
should  appear  whether  the  creditor  would  estab- 


lish his  claim. 
V.  C.  K.  B. 


Burnett  v.  Burnett,  10  Jur.  4  — 


In  a  suit  by  the  residuary  legatees  against  an 
executor,  praying,  amongst  other  things,  an  ac- 
count of  his  testator's  personal  estate,  and  that  he 
might  be  made  liable  in  respect  thereof  as  for 


countant-General's  office  as  a  gratuity,  and  also  of 
11s.  paid  by  the  solicitor  for  two  transfers,  owing 
to  the  want  of  reasonable  diligence  on  the  part  of 
the  solicitor,  were  disallowed  on  taxation  of  his 
bill.  In  re  Bedson  and  Rushton,  15  Law  J.3  N.  S.. 
M.  R.,  189. 

A  solicitor,  on  behalf  of  a  client,  agrees  to  ad- 
vance a  sum  of  money  for  him  in  payment  of  legacy 
and  admistration  duties,  on  condition  that  the  same 
be  secured  with  interest  on  a  fund  in  court,  to 
which  the  client  is  entitled  ;  a  security  is  accord- 
ingly given  by  the  client,  charging  the  fund  in 
court  with  the  payment  of  the  sum  to  be  advanced 
by  the  solicitor,  with  interest  thereon;  the  sum 
actually  advanced  by  the  solicitor  is  much  less  in 


wifful  default ;   no  case  of  such  default  was  estab-  !  amount  than  the  sum   originally  mentioned   and 
lished  against  him;    but  it  was  decreed,  that  he  j  intended  to  be  advanced,  and  is  inserted  in  the 


should  be  charged  with  compound  interest  on  the 
balances  from  time  to  time  in  his  hands,  and 
should  pay  the  plaintiff's  costs  of  suit,  so  far  as  it 
sought  to  charge  him  therewith:  —  Held,  that  the 
executor  was,  nevertheless,  entitled  to  receive  his 
costs  of  the  remaining  portion  of  the  suit  out  of 
the  testator's  estate.  Heighington  v.  Grant,  10  Jur. 
21—  L.  C. 

Where  costs  of  an  injunction  suit  are  increased 
by  an  allegation  in  the  bill  which  is  untrue,  the 
Court  will  direct  such  increased  costs  to  be  paid 
by  the  plaintiff,  although  he  substantially  estab- 
lishes his  case.  Pierce  v.  Franks,  10  Jur.  25  — 
V.C.  K.  B. 

Gratuities  paid  to  the  clerks  of  the  Accountant- 
General,  or  to  the  stationers  employed  by  the 
registrars,  by  way  of  expedition-money,  disallowed 
on  taxation  between  solicitor  and  client.  In  re 
Bedson,  10  Jur.  213—  M.  R. 

The  costs  of  two  counsel  on  an  unopposed  peti- 
tion, presented  by  the  plaintiff,  who  was  the  trus- 
tee of  a  will  containing  complicated  trusts,  to  have 
new  trustees  appointed  and  himself  discharged 
from  the  trusteeship,  were  directed  to  be  allowed 
on  taxation,  kiturge  v.  Dimsdale,  10  Jur.  277  — 
M.  R. 
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solicitor's  bill  of  costs  as  a  disbursement  :  —  Held. 
that  the  sum  was  properly  introduced  into  the  bill 
as  a  disbursement.  Id.  153. 

Anticipated  charges  introduced  into  a  bill  in 
respect  of  business  to  be  transacted  at  a  future 
period,  not  allowed.  Ib. 

Where  a  51.  stamp  was  affixed  to  an  instrument 
executed  for  securing  a  particular  sum  of  money, 
and  it  was  afterwards  discovered  that  a  smaller 
sum  was  all  that  was  required  to  be  advanced,  and 
that  a  stamp  of  less  value  would  have  been  suffi- 
cient, the  5L  stamp  was  allowed  on  the  ground  "i 
the  transaction  having  been  a  bona  fide  one  on  the 
part  of  the  solicitor.  Ib. 

A  party,  who  had  been  ordered  to  transfer  I.TTLM 
sums  of  stock  into  court,  paid  the  broker  at  tin 
rate  of  Is.  3d.  per  cent.,  for  identifying  him  mi 
making  the  transfer  :  —  Hold,  th.it  tin:  pavmrnt 
(which  amounted  to  2SZ.  2s.  6rf.)  was  proper,  and 
ought  to  be  allowed  in  taxing  the  parties'  COBt8. 
Davenport  v.  Powell,  11  Sim.  275. 

In  taxing  the  costs  of  a  motion  lor  a  new  trial 
of  an  issue,  the  costs  of  copies  of  the  shorlhan,:- 
writer's  notes  of  the  evidence,  taken  on  the  former 
trial,  are  in  the  discretion  of  ihc  taxniy  Master, 
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regard  being  had  to  the  nature  of  the  issue,  and 
the  extent  to  which  such  copies,  if  at  all,  were 
necessary  ;  but  in  no  case  will  more  than  two  copies 
be  allowed.  Malins  v.  Price,  1  Phil.  590. 

A  creditor  instituted  a  suit  against  the  real  and 
personal  representatives  of  the  principal  debtor, 
and  against  one  of  the  sureties,  omitting  the  other 
surety,  and  obtained  a  decree  to  account.  He 
afterwards  filed  a  supplemental  bill  against  the 
representatives  of  the  other  surety  ;  but  inasmuch 
as  they  did  not  derive  any  benefit  from  the  pro- 
ceedings in  the  original  suit,  and  as  the  creditor 
might  have  framed  his  original  suit,  so  as  to  have 
it  in  the  relief  sought  by  the  supplemental  bill, — 
Held,  that  the  plaintiff  was  not  entitled,  as  against 
the  representatives  of  the  second  surety,  to  the 
costs  of  the  original  suit.  Cuffe  \.  Young,  2  Jones 
&  Lat.  17. 

By  the  practice  of  the  Court,  solicitors  are  often 
not  paid  at  all,  or  very  ill  paid,  for  very  important 
services,  and,  therefore,  they  ought  not  to  be  de- 
prived of  any  lawful  fees,  which  the  practice  war- 
rants, upon  the  notion,  that  the  business  charged 
may  have  been  of  no  practical  benefit.  Thus, 
where  a  solicitor  acts  for  a  plaintiff,  and  for  some 
defendants,  he  is  entitled  to  charge  such  defend- 
ants for  the  plaintiff's  warrants,  served  on  his 
clients,  the  defendants,  and  for  non-attendance 
thereon,  and  for  separate  copies  of  the  proceed- 
ings. Lucas  v.  Peacock,  8  Beav.  1. 

Costs,  as  between  solicitor  and  client,  will  be 
allowed  to  the  plaintiff  in  a  legatee's  suit,  where 
there  is  a  deficient  fund.  Burkitt  v.  Ransom, 
2  Coll.  C.  C.  536. 

A  party  was  directed  to  pay  certain  costs,  and 
make  other  payments,  but  was  declared  to  be  en- 
titled to  be  indemnified  out  of  the  funds  in  Court: 
— Held,  that  he  was  entitled  to  interest  at  41.  per 
cent,  on  all  sums  paid  for  costs,  or  otherwise. 
Wainman  v.  Bou'ker,  S  Beav.  363. 

A  residuary  estate  was  divisible  amongst  several 
persons.  An  account  was  made  up,  and  the  adults 
received  their  shares.  The  infants  filed  a  bill  for 
an  account  against  the  executors  and  the  other 
residuary  legatees ;  the  latter  being  satisfied,  de- 
precated the  proceedings.  The  accounts  turned 
out  to  be  substantially  correct : — Held,  that  the 
costs  were  payable  out  of  the  plaintiff's  share 
alone.  Mackenzie  v.  Taylor,  1  Beav.  467. 

Plaintiff  decreed  to  pay  the  costs  of  a  certificated 
bankrupt,  who  had  been  made  a  defendant  to  the 
suit.  Parmell  v.  Hurley,  2  Coll.  C.  C.  241. 

Claim  by  a  creditor  in  an  administration  suit,  to 
prove  the  penalty  of  a  bond,  as  damages  for  the 
non-performance  of  a  contract.  The  Master  re- 
ported the  claim.  On  exceptions,  the  Court  gave 
the  creditor  liberty  to  bring  an  action  on  the  bond. 
The  action  was  brought,  and  the  jury  found  a  ver- 
dict for  the  plaintiff  (the  creditor),  with  but  nomi- 
nal damages.  The  Court,  upon  this  result,  refused 
the  creditor  the  costs  of  making  the  claim  before 
the  Master,  and  the  costs  of  the  action,  but  gave 
him  the  costs  of  the  exceptions.  Morgan  v.  Elstob, 
4  Hare,  477. 

On  a  petition  under  the  statute  for  the  custody 
of  infants,  praying  that  the  wife  might  have  access 
to  four  of  her  children  above  seven  years  of  age, 
and  the  custody  of  a  boy  and  a  girl  under  that  age, 
the  fact  of  one  act  of  violence  by  the  husband 
having  been  sworn  to,  and  not  denied,  and  there 
being  no  imputation  on  the  character  of  the  wife, 
the  Court  ordered  the  youngest  child,  a  girl  of  very 


tender  age,  to  be  delivered  up  to  the  wife,  but  re- 
fused to  make  a  similar  order  as  to  the  youngest 
boy,  and  made  an  order,  with  special  directions 
as  to  the  access  of  the  mother  to  the  children  re- 
maining with  the  husband,  and  for  access  of  the 
husband  to  the  youngest  child.  Ex  parte  Bartlett, 
in  re  Bartlett,  10  Jur.  768— V.  C.  K.  B. 

Course  of  proceeding  with  regard  to  infants  un- 
der stat.  2  &  3  Viet.  c.  74,  where  husband  and 
wife  live  apart.  Ib. 

Qusre,  whether  the  Court  has  jurisdiction  to 
give  costs  of  petition.  Ib. 

Plaintiff  decreed  to  pay  out  of  a  fund  recovered 
from  persons  who  had  acquired  it  by  a  breach  of 
trust,  the  extra  costs  occasioned  by  making  a  party 
a  defendant  instead  of  a  co-plaintiff  to  a  bill  of 
revivor.  Parmell  v.  Hurley,  2  Coll.  C.  C.  241. 

A  lessor  covenanted  with  his  lessee  for  quiet 
enjoyment  of  the  demised  premises,  and  after- 
wards devised  his  real  estate,  subject  to  and 
charged  with  the  payment  of  his  debts.  After 
the  death  of  the  lessor,  the  lessee  was  evicted, 
and  brought  his  action  of  covenant  against  the 
executors  of  the  lessor,  who  pleaded  plene  ad- 
ministravit,  whereupon  the  lessee  took  out  judg- 
ment of  assets  quando  &c.,  and  procured  the 
damages  to  be  assessed  upon  a  writ  of  inquiry. 
He  then  filed  his  bill  against  the  devisees  of  the 
lessor,  for  satisfaction  of  the  damages  and  costs, 
out  of  the  real  estate  of  the  lessor,  devised  by  his 
will:  —  Held,  that  although  damages  recovered 
in  an  action  of  covenant,  brought  in  respect  of 
breaches  of  covenant  happening  after  the  death  of 
the  testator,  were  not  a  debt  within  the  Statute 
of  Fraudulent  Devises  (3  &  4  W.  &  M.  c.  14),  yet 
they  were  a  debt  payable  out  of  the  real  estate  of 
the  testator,  under  the  charge  of  debts  thereon 
created  by  his  will.  That  the  devisees  were  not 
bound  by  the  action  brought,  or  the  inquiry,  as  to 
damages  had  against  the  executors,  but  were  en- 
titled to  have  the  question  of  the  liability  of  the 
estate  of  the  testator  on  the  covenant  tried,  in  an 
action  defended  by  the  devisees  themselves.  The 
lessee  having  recovered  damages  upon  the  cove- 
nant, in  the  action  directed  by  the  Court,  to 
which  the  devisees  were  parties,  was  held  en- 
titled as  against  the  devisees  to  the  amount  of 
such  damages — to  the  costs  of  the  ejectment — of 
the  action  brought  against  the  executors — of  the 
action  on  the  covenant,  to  which  the  devisees 
were  parties — and  of  the  suit;  and  also  to  inte- 
rest on  the  damages  and  costs,  to  be  computed 
from  the  time  the  amount  was  ascertained,  and 
judgment  entered  up  in  the  action  to  which  the 
devisees  were  parties.  Morse  v.  Tucker,  5  Hare, 
79;  15  Law  J.,  N.  S.,  162. 

Where  the  subject  matter  of  a  petition  is  of  a 
very  complicated  and  intricate  character,  the 
costs  of  two  counsel  for  the  petitioner  will  occa- 
sionally be  allowed,  although  the  petition  is  un- 
opposed. Sturge  v.  Dimsdale,  15  Law  J.,  N.  S., 
M.R.,  214. 

A  solicitor  employed  by  a  bankrupt  against 
whom  a  fiat  had  issued  on  his  own  petition,  en- 
titled to  costs  out  of  the  bankrupt's  estate  up  to 
the  time  of  choice  of  assignees.  Ex  parte  Fidgeon, 
In  re  Parsons,  15  Law  J.,  N.  S.,  C.  B. ,  19. 

Where,  in  a  case  in  which  replication  had  not 
been  filed,  the  defendants  served  notice  of  motion 
for  a  day  not  a  seal  day,  and,  before  the  motion 
could  be  heard,  the  plaintiff  filed  replication,  the 
Court  refused  to  allow  to  the  defendants  the  costs 
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of  the  motion. 
V.  C.  VV. 


Steedman  v.  Poole,  10  Jur.  979 — 


Course  of  proceeding  adopted  by  the  Court 
where  the  person  whose  name  appeared  to  the 
bill  as  the  solicitor  of  the  plaintiff  had  not  taken 
out  his  certificate.  Richardson  v.  Moore,  10  Jur 
629— V.  C.  K.  B. 

Costs  given  to  the  plaintiff  notwithstanding  the 
bill  raising  a  question  on  the  construction  of  a 
will  was  dismissed.  Cooper  v.  Pitcher,  4  Hare,  485. 

Costs  given  to  the  plaintiff  out  of  the  fund  in 
question,  directed  to  be  set  off  against  payments 
out  of  such  fund  erroneously  made  by  the  trustees 
to  the  use  of  the  plaintiff.  Ib. 

A  suit  was  instituted  by  the  second  mortgagees 
of  a  ship  seeking  to  redeem  the  prior  mortgagee, 
and  for  a  sale  and  payment  of  the  proceeds,  unless 
subsequent  mortgagees  redeemed  the  plaintiffs. 
It  appearing  that  the  security  was  not  more  than 
sufficient  to  pay  the  first  mortgage,  the  bill  was, 
by  consent,  dismissed  with  costs  against  the  first 
mortgagee,  but  without  costs  against  the  provi- 
sional assignee  of  the  mortgagor  and  the  assignees 
in  trust  for  creditors  of  a  puisne  mortgagee,  who 
had  respectively  disclaimed  by  their  answers. 
Gibson  v.  Nicol,  10  Jur.  419 — M.  R. 

Special  retainer  disallowed  in  the  taxation  of 
costs  as  between  party  and  party.  Smith  v.  Effing- 
ham  (Earl),  10  Beav.  37S. 

Transcript  of  shorthand  writer's  notes,  used  on 
appeal,  disallowed  on  a  taxation  between  party 
and  party.  Ib. 

The  general  rule  is,  that  the  costs  of  two  coun- 
sel only  are  allowed  upon  a  taxation  between  party 
and  party.  Ib. 

In  the  absence  of  sufficient  reason,  only  one 
consultation  ought  to  be  allowed  under  the  120th 
Order  of  March,  1845;  and  the  Taxing  Masters 
certified ,  that  the  fact  of  one  counsel  being  brought 
specially  from  another  court  is  not  a  ground  for 
allowing  an  extra  number.  Ib. 

A  purchase  was  completed  under  the  powers  of 
an  act  of  Parliament,  which  authorized  a  corpora- 
tion to  purchase  property  compulsorily.  The  ven- 
dors being  under  disabilities,  the  purchase-money 
of  their  property  was  paid  into  Court,  under  the 
provisions  of  the  act,  whereby  the  Court  was  au- 
thorized to  order  all  the  reasonable  costs,  charges, 
and  expenses  attending  the  re-investment  of  the 
purchase-monies  in  the  purchase  of  lands,  to  be 
settled  to  the  same  uses  as  the  property  purchased, 
together  with  the  costs,  charges,  and  expenses  of 
obtaining  the  proper  orders,  and  of  the  other  pro- 
ceedings for  such  purposes,  to  be  paid  by  the  cor- 
poration. A  contract  was  entered  into  for  the 
investment  of  part  of  the  fund  in  Court  in  the  pur- 
chase of  certain  property  free  from  incumbrances. 
The  title  on  investigation  proved  to  be  subject 
to  numerous  incumbrances,  and  the  purchasers' 
counsel  advised  that  the  vendors  should  procure 
all  the  incumbrances  to  be  conveyed  to  the  ven- 
dors, so  as  to  shorten  the  conveyance.  The  draft 
reconveyances,  eight  in  number,  were  submitted 
to  the  purchasers'  solicitors,  and  settled  by  their 
counsel: — Held,  that  the  corporation  could  not 
be  charged  with  the  costs  thereby  incurred,  un- 
less they  were  incurred  with  the  express  consent 


of  the  corporation. 
245. 


Jones  v.  Lewis,  1  De  G.  &  S. 


A  solicitor,  in  carrying  in  a  state  of  facts  to  ob- 
tain the  Master's  approval  of  a  contract  to  pur- 
chase, appended  a  long  schedule  thereto  of  the 


parcels  proposed  to  be  purchased.  The  Taxing 
Master  disallowed  the  charge  for  drawing,  and 
only  allowed  tor  cr.pving  such  schedule  :  —  n, 
that  such  disallowance  wae  proper,  although  the 
Master  m  Ordinary  had  allow,-,!  attendance!  up,,  a 
a  number  of  warrants,  proportioned  to  tliL-  k-nytli 
of  the  state  of  facts,  including  the  schedule.  Ib. 

Held,  also,  that  the  allowances  in  respect  of 
these  attendances  were  properly  considered  by 
the  Taxing  Master  as  a  compensation  for  other 
business  actually  transacted,  and  in  respect  of 
which  he  disallowed  the  charges.  Ib. 

It  is  a  rule  of  Court,  that  where  ajunior  counsel 
in  a  cause,  who  has  drawn  the  pleadings,  has  been 
called  within  the  bar,  he  shall  have  a  brief  on  the 
hearing,  and  such  costs  will  be  allowed  on  taxa- 
tion between  party  and  party,  although  a  senior 
Queen's  counsel,  who  was  previously  retained, 
and  a  member  of  the  outer  bar,  had  also  briefs  on 
the  hearing.  Carter  v.  Barnard,  12  Jur.  322;  17 
L.  J.,  Chanc.,  278—  V.  C.  E. 

Administration  Suit,  Costs  of.]  —  Costs  of  ad- 
ministration suit  payable  pro  rata  out  of  a  mixed 
fund  composed  of  realty  and  personalty.  Hopkin- 
sonv.  Ellis,  10  Beav.  1C9;  16  L.  J.,  Chanc.,  59. 

In  a  suit  instituted  by  a  residuary  legatee,  the 
assets  proved  insufficient  for  the  payment  of  the 
expenses  and  the  general  legacies:  —  Held,  that 
the  plaintiff  was  not  entitled  to  his  costs  as  be- 
tween solicitor  and  client,  except  so  far  as  the  ge- 
neral estate  had  been  increased  by  the  proceed- 
ing. t  Wroitghton  v.  Colquhoun,  1  De  G.  &  S.  357. 

The  costs  incurred  by  a  legatee,  who  has  insti- 
tuted an  administration  suit,  in  attending  before 
the  Master  by  counsel  in  support  of  his  state  of 
facts  —  Held,  not  to  be  within  the  120th  Order  of 
May,  1845,  as  incurred  upon  a  question  relating  to 
title.  Ib. 

Where  the  administratrix  of  a  deceased  person 
claimed  a  portion  of  the  estate  beneficially,  and  a 
suit  was  instituted  to  recover  that  portion  from  her, 
in  which  the  plaintiffs  were  successful  :  —  Held, 
that  the  administratrix  must  bear  the  costs  of  the 
suit.  Bruin  v.  Knott,  12  Jur.  616  —  V.  C.  E. 

Where  Costs  given  generally.]  —  Four  suits  were 
consolidated,  and  the  conduct  given  to  the  plaintiff 
in  one  of  them,  who  was  a  devisee  and  legatee  :  — 
Held,  that  he  was  entitled  to  his  extra  costs  which 
he  had  properly  incurred  in  the  prosecution  of  the 
decree.  Lockhart  \.  Hardy,  10  Beav.  292. 

In  a  suit  by  a  residuary  legatee  against  the  exe- 
cutor of  the  will,  the  testator's  estate  proved  in- 
sufficient to  pay  his  debts  :  —  Held,  that  the  plaintiff 
was  entitled  to  his  costs,  not  as  between  solicitor 
and  client,  but  as  between  party  and  party  only. 
Weston  v.  Clowes,  15  Sim.  610. 

After  a  creditor  had  commenced  an  action 
against  the  administratrix  of  his  debtor,  a  decree 
was  made,  in  a  suit  by  the  next  of  kin  against  the 
administratrix,  for  the  administration  of  the 
tatc's  estate;  and  the  administratrix  gave 


the  decree  to  the  creditor.  He'  then  gave  D< 
to  her,  that  he  should  proceed  with  Ins  a.-tion,  un- 
less he  was  paid  tin.-  costs  ol'  il  ;  and,  the  COStl  not 
being  paid,  he  delivered  his  declaration  ;  where- 

upon the  administratrix  appeared  to  the  aetinn,  and 
called  on  the   creditor  i  \\lio  was  out   ol'  the  I. 
dom)   to  give   security    tor   the  eosls    of   it. 
Court,  on  the  application  of  the  administratrix  .  re- 
strained tin-   creditor  from  proceeding  with  his  , 
tion,  lint  uave  him  all  In*  COStl  at  law  ,  and  tllO  the 
costs  of  the  motion,  and  ordered   tin-   adiiiuiistra- 
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trix  to  bring  the  intestate's  assets  into  Court.  Tur- 
ner v.  Connor,  15  Sim.  630. 

The  mortgagee  of  a  fund  in  court  is  entitled  to 
the  expense  of  obtaining  a  stop-order  on  the  fund 
in  a  case  in  which  he  is  empowered  by  the  mort- 
gage-deed to  apply  to  the  Court  for  that  purpose  ; 
but  such  expenses  are  not  allowed  by  the  Taxing 
Master  under  the  common  order  to  tax  the  costs  of 
the  mortgagee.  Waddilovev.  Taylor,  6  Hare,  307; 
17  L.  3.,  Chanc.,  408. 

The  plaintiff,  having  filed  his  bill,  gave  notice 
of  a  motion  for  an  injunction,  which  stood  over, 
at  the  request  of  the  defendants,  that  they  might 
file  affidavits.  Before  the  motion  was  heard,  the 
defendants  put  in  a  demurrer,  which  was,  in  the 
first  instance,  overruled,  but  was  afterwards  al- 
lowed upon  appeal,  and  the  plaintiff  was  ordered 
to  pay  the  costs  of  the  demurrer  and  the  costs  of 
the  suit:  —  Held,  (reversing  the  decision  of  the 
Court  below),  that  the  defendants  were  entitled  to 
their  costs  occasioned  by  the  motion  for  an  in- 
junction. Finden  v.  Stephens,  12  Jur.  319;  17 
L.  J.,  Chanc.,  342— C. 

Semble,  where  exceptions  to  the  Master's  report 
are  taken  by  the  Attorney-General  suing  ex  officio 
on  behalf  of  a  charity,  the  trustees  of  the  charity 
ought  not  to  file  similar  exceptions.  But,  where 
trustees  took  this  course,  they  were  allowed,  with 
the  consent  of  the  Attorney-General,  their  costs 
of  such  exceptions  out  of  the  charity  estate.  At- 
torney-General v.  Ward,  12  Jur.  807;  17  L.  J., 
Chanc.,  485— R. 

Where  a  plaintiff  imputes  personal  fraud  which 
is  not  proved,  it  is  a  reason  for  awarding  costs 
against  him  on  a  dismissal  of  his  bill.  Langley  v. 
Fisher,  9  Bea.  90  ;  15  Law  J.,  Chanc.,  73. 

The  fact  of  a  petition  being  unopposed  is  not  of 
itself  a  sufficient  reason  for  the  disallowance  of 
the  costs  of  two  counsel.  Sturge  v.  Dimsdale, 

9  Bea.  170;  10  Jur.  277;  15  Law  J.,  Chanc.,  214. 
Costs  of  two  counsel,  upon  a  petition  of  a  re- 
tiring trustee   for   a  reference   to   appoint  a  new 
trustee,  and  of  a  petition  to  confirm  the  Master's 
report,  allowed,  under  the  circumstances.    Ib. 

A  petition  to  review  a  taxation  was  successful, 
but  the  petitioner  not  having  taken  proper  steps  to 
satisfy  the  Taxing  Master  when  the  matter  was  in 
his  office,  was  ordered  to  pay  the  costs.  Ib. 

The  Court  having  determined  to  communicate 
with  the  Taxing  Master  as  to  a  proceeding  in  his 
office,  declined  to  receive  an  affidavit,  tendered 
by  the  parties,  of  what  had  there  taken  place.  Ib. 

An  order  was  made  for  the  division  and  transfer 
of  a  fund  in  Court,  but  before  it  could  be  com- 
pleted the  fund  became  altered,  and  the  solicitor 
presented  a  petition  for  a  similar  object:  —  Held, 
that  it  could  not  be  considered  as  unnecessary,  it 
appearing  that  the  solicitor,  using  his  best  exer- 
tions, was  unable  to  act  on  the  first  order,  by 
reason  of  a  difficulty  as  to  the  legacy  duty ;  the 
solicitor  was  therefore  allowed  the  costs  upon 
taxation.  In  re  Bedson  and  Rushton,  9  Bea.  187; 

10  Jur.  213;  15  Law  J.,  Chanc.,  189. 

Held,  that  in  taxing  the  costs  of  a  suit,  which 
were  to  be  paid  by  the  defendant,  a  special  re- 
tainer paid  by  the  plaintiff  to  the  Attorney-General, 
who  did  not  usually  practise  in  the  Court  of  Chan- 
cery, ought  to  be  allowed,  although  there  were  no 
special  circumstances  which  rendered  the  employ- 
ment of  the  Attorney-General  necessary.  Nichols 
v.  Haslam,  15  Sim.  49. 

A  party  unnecessarily  serving  notice  in  a  cause 


shall  pay  the  costs  occasioned  thereby.     Hogan  v. 
M'Namara,  2  Jones  &  Lat.  242. 

Costs  given  against  a  party  who,  by  his  want  of 
caution  in  settling  an  estate  without  giving  notice 
that  it  was  subject  to  a  prior  demand,  rendered  a 
suit  by  the  prior  incumbrancer  necessary  to  estabish 
his  rights.  Wise  v.  Wise,  2  Jones  &  Lat.  403. 

The  costs  of  raising  a  family  charge  should  be 
borne  by  the  estate  ;  but  the  costs  occasioned  by 
dealings  with  the  charge  should  be  borne  by  the 
charge,  and  not  by  the  estate.  Stewart  v.  Donegal 
(Marquis),  2  Jones  &  Lat.  636. 

The  decree  of  the  Court  below  affirmed,  with 
costs,  although  that  decree  had  not  been  made 
with  costs  against  the  appellant.  Wordsworth  v. 
Wood,  11  Jur.  593— H.  L.  See  also,  H.  L.  Ca. 
129. 

Where  an  action  had  been  brought  for  the  costs 
of  a  mortgage  security,  and  a  sum  taken  out  of 
court  which  had  been  paid  in  by  the  defendant  in 
that  action  in  satisfaction  of  the  demand,  and 
where  another  action  had  been  brought  for  the 
mortgage  money,  interest,  and  costs,  and  the  costs 
had  been  taxed  at  less  than  the  demand  for  them, 
the  Court,  on  a  bill  filed  by  the  mortgagor  to  com- 
pel a  reconveyance,  held,  that  the  mortgagee  who 
had  tendered  principal,  interest,  and  taxed  costs 
of  the  second  action,  was  entitled  to  the  costs  of 
the  suit.  Morley  v.  Bridges,  11  Jur.  706 — V.  C.  B. 

Where  a  party  proceeded  in  an* action  at  law, 
notwithstanding  an  injunction,  but  under  an  im- 
pression that  the  injuction  no  longer  existed,  and 
it  was  in  fact  afterwards  dissolved,  the  Court  re- 
fused to  interfere  to  deprive  him  of  the  costs  of  the 
proceedings  so  taken.  Newman  v.  Ring,  10  Jur. 
938;  16  Law  J.,  Chanc.,  124— C. 

When  Costs  not  given.] — Plaintiffs  entitled  to 
the  general  costs  of  suit  deprived  of  the  costs  sub- 
sequent to  the  replication,  on  the  ground  that  they 
had  entered  into  a  mass  of  unnecessary  evidence. 
Harvey  v.  Mount,  8  Bea.  439;  9  Jur.  741;  14  Law  J., 
Chanc.,  233. 

An  order  for  rehearing  was  discharged  with 
costs,  but  in  the  meantime  the  cause  had  been  set 
down  and  briefs  delivered  : — Held,  that  the  costs 
thereof  could  not  be  included  in  the  order,  and 
could  only  be  given  on  a  rehearing  or  upon  special 
application.  Davenport  v.  Stafford,  9  Bea.  106. 

Expedition  money  paid  by  a  solicitor  to  a  sta- 
tioner or  writing  clerk  employed  in  the  registrar's 
office  disallowed  upon  taxation.  In  re  Bedson  and 
Rushton,  9  Bea.  187;  10  Jur.  213;  15  Law  J., 
Chanc.,  189. 

A  gratuity  paid  to  the  clerks  of  the  Accountant- 
General's  office  was  disallowed  to  the  solicitor  on 
taxation,  as  was  also  a  fee  paid  upon  bespeaking 
an  order  for  transfer  which  could  not  be  made 
available.  Ib. 

A  solicitor  acting  for  a  third  mortgagee  negotia- 
ted for  a  transfer  of  the  first  mortgage,  and  had 
proceeded  so  far  as  to  send  the  drafts.  He  took 
a  journey  into  the  country  to  complete  the  matter, 
which  proved  fruitless  ;  and  having  previously  re- 
ceived an  intimation  that  the  second  mortgagee 
had  already  obtained  a  transfer  of  the  first  mort- 
gage, the  costs  of  the  journey  were,  on  taxation, 
disallowed,  on  the  ground  that,  after  that  intima- 
tion, he  ought  to  have  obtained  his  client's  sanc- 
tion before  incurring  the  expense.  In  re  Price, 
9  Bea.  234. 

If  the  costs  of  a  motion  are  reserved  until  the 
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hearing,  and  at  the  hearing  no  mention  is  made  of 
those  costs,  but  the  costs  of  the  suit  are  reserved 
until  the  hearing  for  further  directions,  that  reser- 
vation does  not  include  the  costs  of  the  motion, 
and  consequently  the  Court  can  make  no  order  re- 
specting them.  Gardners.  Marshall,  14  Sim.  575. 

Testator  devised  freeholds  and  leaseholds  to 
four  persons,  intending  them  to  hold  the  same  in 
trust  for  an  alien,  and  shortly  afterwards  informed 
three  of  them  of  his  intent;  and  those  three,  at  his 
request,  wrote  letters  to  him,  acknowledging  the 
intended  trust.  After  his  death,  a  suit  was  insti- 
tuted by  two  of  the  devisees  against  the  other 
two,  the  alien,  the  testator's  next  of  kin,  and  the 
Attorney-General,  as  representing  the  Crown,  to 
have  the  rights  of  the  parties  declared.  The 
Court  refused  to  give  the  Attorney-General  his 
costs,  though  it  gave  all  the  other  parties  their 
costs  as  between  solicitor  and  client.  Burney  v. 
Macdonald,  15  Sim.  6. 

A  party  beneficially  interested  in  a  testator's 
estate,  employed  counsel  to  attend  for  him  before 
the  Master:  on  a  question  as  to  the  propriety  of 
allowing  certain  items  in  the  executor's  discharge  : 
— Held,  notwithstanding  the  question  was  one  of 
considerable  difficulty,  that  the  expenses  of  em- 
ploying counsel  ought  not  to  be  allowed  in  taxing 
costs  as  between  party  and  party.  Russell  v. 
Nicholls,  15  Sim.  151. 

In  a  creditors'  suit  the  plaintiff  did  not  establish 
his  debt  at  the  hearing,  but  the  Court  retained  the 
bill,  giving  him  liberty  to  bring  an  action.  He 
produced  other  evidence  and  recovered  in  the  ac- 
tion :  —  Decree  for  payment  of  the  debt  and  costs 
in  equity,  but  no  costs  given  of  the  proceedings  at 
law.  Gregson  v.  Booth,  5  Hare,  536. 

When  a  bill  is  dismissed,  the  Court  cannot  de- 
cree the  costs  to  be  paid  by  a  defendant  whose 
misconduct  occasioned  the  suit.  Cochrane  v. 
O'Brien,  2  Jones  &  Lat.  380. 

On  taxation  of  costs  as  between  party  and  party 
of  petition  of  appeal,  which  was  dismissed  with 
costs,  the  Master  disallowed  a  special  fee  to  a 
common-law  counsel,  the  costs  of  copies  of  short- 
hand-writer's notes  of  the  argument  and  judgment 
at  the  original  hearing,  the  fees  of  a  third  counsel 
emploved  at  the  re-hearing,  and  the  fees  of  a 
second  and  third  consultation  previous  to  the  re- 
hearing:—  Held,  that  such  costs  were  properly 
disallowed.  Smith  v.  Effingham  (Earl],  11  Jur. 
444  ;  16  Law  J.,  Chanc. ,  297— R. 

Bill  dismissed  without  costs  on  either  side. 
Pennell  v.  Archbutt,  11  Jur.  762— V.  C.  B. 

Where  the  plaintiff  and  a  defendant  had  the 
same  interest,  and  appeared  by  the  same  solicitor, 
and  on  a  consent  petition  they  appeared  by  differ- 
ent counsel,  Mr.  Follett,  the  Taxing  Master,  al- 
lowed on  taxation  the  costs  of  the  brief  for  the 
plaintiff,  but  not  of  that  for  the  defendant.  A  pe- 
tition was  therefore  presented,  asking  that  the 
Taxing  Master  might  be  ordered  to  review  his  re- 
port. His  Lordship  dismissed  this  petition,  with 
costs.  Friend  v.  Jolly,  11  Jur.  958 — R. 

Costs  of  administering  Assets,  <$•<:.]  —  The  plain- 
tiffs stating  themselves  and  some  of  the  defendants 
to  be  next  of  kin,  filed  a  bill  for  the  administration 
of  the  testator's  estate.  Their  claim  was  dis- 
placed upon  inquiries  directed  by  the  Court,  and 
other  persons,  not  parties  to  the  cause,  established 
their  right,  and  became  entitled  to  a  large  residue. 
The  case  being  one  of  great  difficulty  and  doubt, 
and  an  investigation  being  absolutely  necessary 


for  the  administration  of  the  estate,  the  plaintiffs 
and  defendants  were  allowed  their  costs  out  of 
the  fund.  Johnston  v.  Tadd,  8  Bea.  -l,vi. 

Costs  of  suit  apportioned  between  real  and  per- 
sonal estate.  Ib. 

The  trusts  of  a  mixed  residuary  gift  of  real  and 
personal  estate  having  failed,  the  costs  of  a  suit 
by  the  next  of  kin,  claiming  the  whole  on  the 
ground  that  the  real  estate  was  converted  out  and 
out,  were  appropriated  between  the  real  arid  per- 
sonal estates,  although  the  title  of  the  heir  to  the 
land  was  held  to  be  so  clear,  that  the  Court  ad- 
judged it  to  him  in  the  absence  of  some  of  the 
next  of  kin.  Christian  v.  Foster,  2  Ph.  161;  10  Jur. 
1019;  16  Law  J.,  Chanc.,  119. 

Costs  of  plaintiffs  in  unsuccessful  suit,  relating 
to  construction  of  ambiguous  will,  ordered  to  be 
paid  out  of  the  estate  in  question.  Ryall  \.  Han- 
nam,  11  Jur.  761;  16  Law  J.,  Chanc.,  491— R. 

The  costs  of  the  suit  directed  to  be  apportioned 
between  the  two  funds,  and  not  to  be  paid  out  of 
the  unappointed  fund  ;  and  when  so  apportioned, 
the  amount  payable  by  each  fund  to  be  apportioned 
between  the  several  interests  in  that  fund.  Trol- 
lope  v.  Routledge,  11  Jur.  1002— V.  C.  B. 

A  bill  by  residuary  legatee  prayed  an  account 
against  the  defendants,  the  executors,  on  the  foot- 
ing of  wilful  neglect  and  default,  but  made  no  case 
of  misconduct  against  them,  except  that  they  had 
improperly  defended  an  action  in  which  they  had 
failed,  and  the  costs  of  which  they  claimed  to  re- 
tain out  of  the  estate.  The  Court,  at  the  hearing, 
although  of  opinion  that  the  action  ought  not  to 
have  been  defended,  gave  the  defendants  their 
costs  of  the  depositions  which  had  been  taken 
relative  to  that  subject,  on  the  ground  that,  having 
no  connection  with  a  case  of  wilful  neglect  and 
default,  it  was  not  a  proper  matter  to  be  put  in 
issue  at  that  stage  of  the  suit.  Smith  v.  Chambers, 
2  Ph.  221;  11  Jur.  359  ;  16  Law  J.,  Chanc.,  291. 

Liability  to  Costs  generally.] — Where  a  suit  is 
instituted  by  some  of  a  class  of  persons  on  behalf 
of  all,  those  individuals  of  the  class  only,  who  are 
actually  named  as  parties  to  the  record,  are  re- 
sponsible to  the  defendants  for  costs;  and,  there- 
fore, in  a  suit  by  some  on  behalf  of  all  of  the 
guardians  of  the  poor  of  a  parish  against  a  party 
alleged  to  be  a  defaulter  to  the  parish  funds:— 
Held,  that  a  person  who  had  been  a  guardian  at 
the  commencement  of  the  suit,  and  one  of  the 
committee  of  guardians  who  authorized  it,  but  was 
not  actually  named  as  a  party  to  the  record,  was  a 
competent  witness  for  the  plaintiffs,  notwithstand- 
ing his  liability,  as  between  himself  and  the  other 
guardians,  to  contribute  to  the  costs  of  the  suit: 
such  liability  being  one  which  could  not  be  en- 
forced in  that  suit,  and  his  incompetent-)-,  by  rea- 
son of  interest  as  a  rate-payer,  being  removed  by 
the  statute  3  &  4  Viet.  c.  26.  Scott  v.  F«tt«, 
2  Ph.  390;  11  Jur.  955. 

According  to  the  modern   practice,   tin-  Court, 
though   it  retains  a  discretion,   generally  aet 
the  rule,  that,  primft  facie,  the  unsu< 
is  to  be  charged  with   the  costs  of  tb<-  - 
in  the  present  case,  it  gave  costs  against   ;m  un- 
successful   plaintiff,  tli.'iiL'li    'I"-    case    was 
great  difficulty,  ;msm-  (.ut  of  a  will,  am!  depei 
ent  on  foreign  law.     //». 

Where,  under  the  circumstances  "''  t'"1  OMei   "i 
unsuccessful   pl.-iintiff  is  to  b,-  charged 
costs  of  suit,  the  result  is  <n.t  altered  by  the  ; 
tional  fact,  that  the   institution  of  tin-  suit  «at 
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commended  by  the  Master.     Nelson  (Earl)  v.  Brid- 
port  (Lord),  10  Beav.  305. 

The  plaintiff,  after  notice  of  motion  to  dismiss 
an  order  to  defend  in  forma  pauperis,  which  had 
been  previously  obtained,  was  served,  filed  a  re- 
plication ;  he  was  ordered  to  pay  the  costs  of  the 
motion  to  dismiss.  Smith  v.  Pawson,  12  Jur.  819  ; 
17  L.  J.,  Chanc.,  454— V.  C.  B. 

A  testator  lent  a  son  1001.,  for  which  the  son 
gave  him  a  promissory  note.  The  testator,  by  his 
will,  executed  some  years  before  the  loan,  gave 
the  son  a  legacy  of  100Z.  The  son  having  denied 
the  debt,  the  executrix  brought  an  action  on  the 
note,  whereupon  the  son  filed  a  bill,  praying  a 
declaration  that  the  100/.  was  not  a  debt,  and  that 
the  note  should  be  given  up  to  be  cancelled,  and 
a  declaration  that  he  was  entitled  to  his  legacy. 
A  verdict  having  been  given  for  the  amount  of  the 
1007.  due  on  the  note,  the  Court  dismissed  the  bill, 
directing  the  son,  the  plaintiff,  to  pay  the  execu- 
trix so  much  of  the  costs  of  the  suit  as  were  occa- 
sioned by  his  denying  that  he  was  indebted  to  the 
testator.  Woods  v.  Woods,  12  Jur.  994 — V.  C.  B. 

A  motion  was  made  for  an  injunction  to  restrain 
the  defendants  from  proceeding  with  a  shaft  and 
other  works,  by  which  the  plaintiff  was  apprehen- 
sive that  his  brine-pit  and  apparatus  for  the  manu- 
facture of  salt  would  be  irremediably  injured.  The 
evidence  of  the  plaintiff  and  that  of  the  defend- 
ants was  altogether  conflicting,  and  an  inspection 
of  the  defendants'  shaft  was  impracticable,  in  con- 
sequence of  its  being  filled  with  brine.  The  Court, 
having  thereupon  refused  an  inspection,  directed 
that  the  costs  of  the  defendants  should  be  costs  in 
the  cause;  but  that  the  question,  whether  the 
plaintiff's  costs  ought  to  be  costs  in  the  cause, 
should  stand  over  till  the  hearing.  M' Curdy  v. 
Noak,  17  L.  J.,  Chanc.,  165— V.  C.  B. 

Practice  relating  to  Costs.] — One  of  three  de- 
fendants against  whom  a  decree  with  costs  had 
been  made,  being  abroad  and  not  likely  to  return, 
and  his  solicitor  being  dead,  the  Court  refused  to 
order  the  Taxing  Master  to  proceed  with  the  taxa- 
tion of  costs  upon  warrants  served  only  on  the 
solicitor  of  the  two  other  defendants,  but  ordered 
that  service  at  the  late  residence  of  the  absent 
defendant,  where  some  of  his  family  were  still 
residing,  of  a  subpoena  to  appoint  a  new  attorney, 
should  be  good  service  on  the  defendant.  And 
upon  such  subpcena  having  been  served  accord- 
ingly, and  no  attorney  appointed,  the  Court  subse- 
quently ordered  the  Master  to  proceed  in  the 
party's  absence.  Gibson  v.  Ingo,  2  Ph.  402 ;  12 
Jur.  105. 

A  defendant,  against  whom  the  bill  has  been  dis- 
missed with  costs,  to  be  paid  by  the  plaintiff,  and 
received  by  the  plaintiff  out  of  the  estate  to  be 
administered  in  the  cause,  is  not  bound  to  serve 
the  parties  interested  in  the  estate  with  a  warrant 
to  attend  the  taxation,  but  may  proceed  with  the 
taxation,  serving  the  plaintiff  only  with  the  war- 
rant. Lander  v.  Ingersoll,  6  Hare,  73. 

A  party  prosecuting  a  contempt  for  non-payment 
of  costs  is  not  bound  to  turn  the  prisoner  over  to 
the  Queen's  Bench  Prison.  Wroe  v.  Clayton.  12 
Jur.  321— V.  C.  E. 

But,  semble,  the  prisoner  may  procure  himselt 
to  be  turned  over  by  habeas  corpus,  to  enable  him 
to  participate  in  the  provisions  of  1  Will.  4,  c.  36. 
Ib. 


2.  Taxation  of. 

Parties  agreed  to  compromise  a  suit,  and  that 
the  "  costs,  charges,  and  expenses,  as  between  so- 
licitor and  client,"  should  be  paid  out  of  the  fund  : 
— Held,  that  the  taxing  Master  ought  to  treat  the 
suit  as  properly  constituted,  and  ought  not  in  the 
taxation  to  consider  whether  defendants  having 
interests  similar  to  the  plaintiffs  should  have  been 
made  co-plaintiffs;  and  secondly,  that,  if  any  of 
the  parties  entering  into  the  compromise  intended 
to  challenge  the  propriety  of  the  constitution  of 
the  suit,  they  ought  to  have  distinctly  stated  and 
have  provided  for  it.  in  the  agreement.  Lucas  v. 
Peacock,  8  Beav.  1. 

Where  neither  a  case  of  pressure  is  proved 
against  a  solicitor,  nor  improper  items  of  charge 
shown  by  a  third  party  applying  for  an  order  to  tax 
the  bill,  the  application  will  be  refused,  with  costs. 
In  re  Evans,  15  Law  J.,  N.  S.,  M.  R.,  115. 

Reference  to  the  taxing  Master  to  tax  costs  as 
between  party  and  party.  The  taxing  Master  dis- 
allowed the  costs  of  procuring  the  attendance  of 
counsel  before  the  Master,  for  the  purpose  of  re- 
sisting a  discharge  in  an  executor's  account  : — 
Held,  that  the  taxing  Master  was  right,  the  case 
not  coming  within  the  fifth  rule  of  the  120th  Order 
of  May,  1845,  which  gives  the  taxing  Master  per- 
mission to  allow  all  such  just  and  reasonable  ex- 
penses as  appear  to  have  been  properly  incurred 
"  in  procuring  the  attendance  of  counsel  in  the 
Master's  offices  upon  questions  relating  to  plead- 
ings or  title."  Russell  v.  Nicholls,  Ex  part e  Fisher, 
10  Jur.  258— V.  C.  E. 

Petition  to  tax  a  bill  of  costs  after  payment,  on 
the  ground  of  trifling  overcharges,  dismissed  with 
costs.  In  re  Drake,  8  Beav.  123. 

After  the  expiration  of  a  month  from  the  de- 
livery of  a  bill  of  costs,  and  before  the  expiration 
of  twelve  months,  an  order  of  course  may  be  ob- 
tained for  its  taxation.  Id.  124. 

A  client  who  had  employed  a  solicitor  in  several 
matters  obtained  an  order  of  course  for  the  taxa- 
tion of  the  costs  of  one  matter  only,  with  a  direc- 
tion that  on  payment  the  solicitor  should  deliver 
all  the  papers  belonging  to  the  client.  It  was  dis- 
charged, with  costs,  for  irregularity.  Holland  v. 
Gwynne,  8  Beav.  124. 

A  copy  of  a  decree  containing  a  verbal  but  im- 
portant error  was  sent  by  a  town  agent  to  his  prin- 
cipal, who  immediately  drew  the  attention  of  the 
agent  to  the  error.  The  agent  communicated  with 
the  plaintiff's  solicitor  on  the  subject,  who  pro- 
mised to  get  the  error  in  the  decree  rectified  ;  and 
the  agent  wrote  to  his  principal  informing  him  that 
the  decree  was  correct.  The  error  was  not  recti- 
fied, but  the  decree  was  proceeded  with  as  though 
it  were  correct ;  and  when  the  cause  came  to  be 
heard  on  further  directions,  the  plaintiffs,  who 
were  then  represented  by  a  different  solicitor, 
availed  themselves  of  the  error  in  the  decree, 
which  was,  however,  corrected  on  a  petition  being 
presented  for  that  purpose: — Held,  that  the  town 
agent  was  liable  for  the  costs  of  this  petition.  In 
re  Bolton,  10  Jur.  22— M.  R. 

Held,  (affirming  the  decision  of  the  Master  of 
the  Rolls),  that,  under  the  37th  section  of  the 
above  act,  a  bill  of  costs,  which  has  been  delivered, 
may  be  referred  for  taxation,  though  not  signed  by 
the  solicitor,  nor  inclosed  in  a  letter  signed  by 
him,  and  referring  to  such  bill.  In  re  Fender, 
10  Jur.  891— L.  C. 

Where,  by  agreement,  solicitors  took  from  their 
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client,  for  his  convenience,  his  acceptance  for 
their  bills  of  costs  instead  of  payment  in  cash,  and 
handed  over  to  him  a  cash  balance  in  their  hands 
belonging  to  him: — Held,  that  this  was  payment 
to  exclude  taxation  without  special  circumstances. 
In  re  Currie,  10  Jur.  976— M.  R. 

It  is  improvident  in  a  client  to  pay  a  bill  of 
costs  immediately  on  delivery,  and  imprudent  in 
a  solicitor  so  to  take  payment;  but  this  is  not  a 
sufficient  special  circumstance  for  taxation  after 
payment.  Jb. 

Overcharges  of  themselves  do  not  constitute 
sufficient  special  circumstances  for  taxation  after 
payment.  Ib. 

A  solicitor  was  employed  by  two  persons,  A. 
and  B.  An  order,  of  course,  for  taxation  was 
obtained  by  A.  alone,  on  the  allegation  that  the 
solicitor  was  employed  by  A.  It  was  discharged 
for  irregularity.  In  re  Perkins,  8  Beav.  241. 

In  a  case,  directing  a  taxation  of  an  agent's  bill 
of  costs,  where  the  Master  has  received  no  special 
direction  from  the  Court,  it  is  his  duty  to  confine 
himself  to  the  payments  plainly  proved  to  have 
been  made  on  account  of  the  bills  of  costs,  and  not 
to  take  on  himself  to  certify  whether  a  certain 
alleged  transaction,  not  amounting  to  actual  pay- 
ment, and  the  nature  and  circumstances  of  which 
were  disputed,  was  or  was  not  such  a  transaction 
as  either  a  court  of  law  or  equity  would,  under  the 
special  circumstances,  have  adjudged  to  constitute 
a  debt  or  payment.  In  re  S7nith,  15  Law  J.,  N.  S., 
M.  R.,  238. 

A  solicitor's  bill  of  costs  paid  under  pressure, 
and  protested  against,  referred  for  taxation.  -Ex 
parts  Wilkinson,  2  Coll.  C.  C.  92. 

Protest,  combined  with  other  circumstances, 
may  be  a  ground  of  reference  of  a  bill  of  costs  for 
taxation.  Ib. 

Where  there  is  evidence  of  pressure,  the  Court 
will,  if  necessary,  direct  a  general  reference  for 
taxation,  although,  in  the  petition  for  taxation, 
some  only  of  the  items  of  the  bill  of  costs  may  be 
objected  to.  Ib. 

On  a  petition  by  a  shareholder  in  a  railway  com- 
pany for  the  delivery  and  taxation  of  a  bill  of  costs 
of  the  former  solicitors  to  the  project,  they  having 
been  paid  a  gross  sum  in  full  of  all  demand,  and 
giv 


are  to  be  settled  and  paid. 
224. 


In  re  Rhodes,  S  Beav. 


gl,v...  an  undertaking  to  the  parties  who  paid  it  to 
deliver  a  bill  of  costs,  the  Court,  under  the  special 
circumstances  of  the  case,  ordered  the  petition  to 
stand  over,  without  prejudice  to  any  suit,  with 
liberty  to  institute  a  suit,  and  with  liberty  gene- 
rally to  apply.  In  re  Sir  George  Stephen  and 
others,  10  Jur.  585. 

In  equity,  the  client,  in  prosecuting  the  common 
order  for  taxation,  may  object,  on  the  ground  of 
want  of  retainer,  to  any  items  of  the  bill,  except 
those  as  to  which  he  has  admitted  the  retainer  by 
his  petition.  The  practice  is  different  at  law.  In 
re  Bracey,  8  Beav.  266. 

A  party  applying  for  a  special  order  for  taxation, 
in  a  case  in  which  he  might  have  obtained  the 
common  order,  must  pay  the  costs,  though  he 
succeeds.  Ib. 

The  jurisdiction  as  to  taxation,  given  hy  the 
Solicitors'  Act,  extends  only  to  the  ascertainment, 
by  the  ordinary  rules  of  practice,  of  the  quantum 
payable  by  one  party  to  the  other.  It  does  not 
authorize  the  Court  to  determine  whether  a  special 
agreement  exists  as  to  the  mode  of  taxation,  or  tin' 
manner  in  which  the  costs,  charges,  and  expenses, 


Retrospection  of  the  Solicitors'  Act,  to  n.nkc 
taxable  bills  not  previously  liable  to  taxation,  in- 
curred before,  but  remaining  unsettled  at  the  tune 
of  the  passing  of  the  act.  76. 

To  obtain  the  taxation  of  a  bill  of  costs  after 
payment,  the  petitioner  must  allege  and  prove 
specific  items  of  overcharge,  even  if  the  pas  meat 
has  been  made  under  protest,  and  upon  pressure. 
In  re  Thompson,  8  Beav.  237. 

Upon  a  petition  for  taxation,  the  Court  has  no 
jurisdiction  to  determine  the  construction  of  a  dis- 
puted special  contract  as  to  the  costs.  Ib. 

The  Court,  though  it  refuses  the  prayer  of  a  pe- 
tition for  taxation,  does  not  always  give  the  costs. 
Ib. 

The  Vice-Chancellors  have  jurisdiction  under 
Lord  Langdale's  Act,  upon  petitions  for  delivery 
and  taxation  of  bills  of  costs.  Re  Mole,  1  Cooper,  53. 

Costs  of  a  case  laid  before  counsels  as  to  a  sup- 
plemental bill,  and  costs  of  a  consultation  between. 
a  new  junior  and  the  former  junior,  who  had  been. 
promoted,  allowed  in  a  taxation  as  between  soli- 
citor and  client.  Lucas  v.  Peacock,  8  Beav.  1. 

Solicitors  employed  in  a  suit,  and  a  prosecution 
arising  thereout,  delivered  two  bills.  The  surviv- 
ing plaintiffs  obtained  an  order  for  the  taxation  of 
the  bills,  submitting  to  pay  what  was  due  "  on  the 
taxation  of  their  said  bills"  before  the  taxing  Mas- 
ter; they  disputed  their  retainer  in  the  prosecu- 
tion. The  Master  having  completed  the  taxation, 
they  presented  a  petition,  praying  that  they  might 
be  ordered  to  pay  the  first  bill  only,  and  that,  if 
necessary,  the  Master's  certificate  and  the  order 
for  taxation  might  be  varied.  The  petition  was 
dismissed  with  costs.  In  re  Springall,  8  Beav.  63. 

Delivery  of  a  bill  of  costs  to  an  agent  of  the 
client  appointed  for  that  purpose,  —  Held,  suffi- 
cient. In  re  Bush,  8  Beav.  66. 

Delivery  of  a  bill  of  costs  unsigned,  but  accom- 
panied by  a  letter  signed  by  the  solicitor  and  refer- 
ring to  the  bills,—  Held,  a  sufficient  compliance 
with  the  6  &  7  Viet.  c.  73,  s.  37.  Ib. 

Under  an  order  directing  taxation  of  a  town- 
agent's  bills  of  costs,  the  taxing  Master  taxed  all 
the  bills  except  certain  bills  which  had  been  pre- 


viously taxed  by  the  proper  officer,  and  paid;  and 
in  respect  of  the,  latter,  the  Master  merely  required 
the  agent  to  verify  his  disbursements  .-—Held,  that 
the  Master  was  right,  the  petition  containing  no 
allegations  of  specific  errors.  In  re  Smith,  1 
Law  J.,  N.  S.,  M.  R.,  238. 

After  payment,  an  ex  parte  order  for  taxation  is 
irregular;  "and  the   same  rule  applies  where  I 
pavment  is  made  by  a  mortgagee,  and  the  taxatoi 
is  "at  the  instance  of  the   mortgagor,  as  the  party 
ultimately  «  liable  to  pay."     In  re  Carcw,  * 
150. 

Under  the  Solicitors'  Act  (6  &  7  Viet.  C.  ~ 
reference  for  taxation  may  be  mad.-  by  the  \  >• 
Chancellors,  as  well  as  by  th.-  Lord  (  bancel 
and  the  Master  of  the  Rolls,  hi. 

A  special    petition   wan  presented    f..r   lh,-  taxa- 
tion of  two  bills,  it  succeeded  only  as  to 
to  which  the  order  might  have  been  »i. 


The  petitioner  was  ordered  to  i»>  a 
Burwtlt  v.  Itrooks,  8 

Special  din-ction  given  on  :>"  order  tor  m..ti,.n, 
that,  if  the  solicitor  should  be  unable  to  e 


ofcourse. 
the  costs. 
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any  of  the  charges  by  reason  of  the  death  of  his 
clerk,  or  the  absence  of  the  books  and  papers  de- 
livered to  the  client,  the  taxing  Master  should 
report  specially  thereon.  In  re  Watts,  1  Beav. 
491. 

The  taxation  of  a  bill  was  directed  on  the  terms 
of  paying  the  amount,  50/.,  into  court ;  it  was  taxed 
at  251.  The  Court,  upon  motion,  directed  pay- 
ment out  of  court  of  the  fund  deposited.  In  re 
Bromley,  7  Beav.  487. 

Terms  of  taxation  after  the  expiration  of  one 
month  from  the  delivery  of  the  bill.  Ib. 

Taxation  ordered  after  payment  under  protest, 
the  payment  being  insisted  on  as  a  condition  for 
parting  with  a  deed  necessary  to  complete  a  pur- 
chase. In  re  Tryon,  7  Beav.  496. 

Under  the  Solicitors'  Act  (6  &  7  Viet.  c.  73),  the 
client  may  obtain  an  order  for  the  taxation  of  a 
solicitor's  bill,  which  has  been  delivered  without 
signature,  &c.  In  re  Fender,  8  Beav.  299. 

In  general,  it  is  an  objection  to  an  order  of  course 
for  taxation,  that  it  contains  a  direction  on  pay- 
ment of  the  bill,  which  the  order  itself  directs  to 
be  taxed,  to  give  up  more  papers  than  the  solicitor 
is  bound  to  give  up;  but  under  the  peculiar  cir- 
cumstances of  this  case,  such  an  order  was  held 
not  irregular.  Ib. 

Under  ordinary  circumstances,  an  order  for  tax- 
ation may  be  obtained,  as  of  course,  by  third  par- 
ties "  liable  to  pay."  In  re  Bracey,  8  Beav.  338. 

Settlement  of  a  bill  of  costs  between  a  solicitor 
and  client  upon  special  agreement,  precludes  an 
order  being  made  upon  petition  for  taxation  ;  the 
agreement  must  first  be  set  aside  by  suit  before 
the  matter  can  be  re-opened.  In  re  Whitcombe,  8 
Beav.  140. 

3.  Security  for  Costs. 

The  beneficial  owner  of  an  old  judgment,  in 
order  to  avoid  liability  to  costs  in  a  suit  to  be 
instituted  to  raise  its  amount,  procured  it  to  be 
assigned  to  a  pauper,  and  filed  a  bill  in  his  name. 
The  proceedings  were  stayed  until  the  plaintiff 
should  give  security  for  costs.  Burke  v.  Lidwell, 
1  Jones  &  Lat.  703. 

A  plaintiff  having  no  settled  place  of  residence, 
was  ordered  to  find  security  for  costs,  although 
his  temporary  place  of  abode  was  correctly  stated. 
Player  v.  Anderson,  15  Law  J.,  N.  S.,  V/C.,  189. 

Where  a  plaintiff  appears  to  have  no  permanent 
residence,  he  will  be  made  to  give  security  for 
costs.  Player  v.  Anderson,  10  Jur.  169 — V.  C.  E. 

4.  Trustees,  Assignees,  and  Mortgagees. 

A  party  was  unable  to  obtain  payment  of  his 
legacy  and  his  portion  of  the  residue  without  suit. 
The  case  being  clear,  and  the  remaining  portion 
of  the  residue  having  been  paid  by  the  executor, 
he  was  charged  with  costs.  Curtis  v.  Robinson, 
8  Beav.  242. 

A  party  named  trustee  without  his  sanction,  and 
called  on  to  disclaim,  is  authorized  in  taking  the 
opinion  of  counsel  as  to  his  obligation  to  execute 
a  disclaimer.  In  re  Tryon,  1  Beav.  496. 

Where  an  infant  defendant  had  married  without 
obtaining  the  consent  of  the  Court,  funds  in  court 
in  her  name  were  ordered  to  be  paid  to  her  hus- 
band with  her  consent,  no  settlement  having  been 
made.  The  trustees  of  the  fund,  who  appeared 
"without  having  been  served,  were  not  allowed 


their  costs.     Bennett   v.  Biddies,   10  Jur.   534 — 
V.  C.  W. 

Trustee  of  a  term  in  trust  for  securing  to  a 
mortgagee  in  fee  (with  a  power  of  sale)  his  mort- 
gage-money, and  subject  thereto  in  trust  for  the 
mortgagor,  his  heirs,  &c.,  decreed  in  a  plain  case 
to  pay  the  costs  of  a  suit  brought  against  him  to 
compel  him  to  execute  a  deed  for  surrendering 
the  term  to  a  purchaser  from  the  mortgagee. 
Hampshire  v.  Bradley,  2  Coll.  C.  C.  34. 

Where  a  solicitor,  being  a  trustee,  charged  for 
his  professional  services  in  respect  of  the  trust 
affairs,  and  it  appeared  that  his  bills  of  costs  were, 
before  settlement,  examined  by  the  cestui  que 
trust  and  their  solicitor,  and  approved  of  by  them, 
a  bill,  filed  after  final  settlement  of  the  trust  ac- 
counts and  release  executed,  to  have  the  bills  of 
costs  taxed,  was  dismissed  with  costs.  Stanes  v. 
Parker,  10  Jur.  603— M.  R. 

A  solicitor,  being  a  trustee,  settled  the  trust  ac- 
counts with  the  cestui  que  trust,  and  obtained  a 
release  from  him.  In  the  accounts  were  included 
bills  of  costs  of  the  solicitor,  containing  charges 
for  time  and  trouble  in  respect  of  professional  busi- 
ness relating  to  the  trusts.  It  did  not  appear  that 
the  client  was  informed  by  the  solicitor  that  he 
was  not  liable  to  pay  such  charges,  or  that  the 
accounts  were  examined  by  any  one  on  his  behalf 
competent  to  inform  him  of  the  rule  of  the  court : — 
Held,  in  a  suit  instituted  by  the  cestui  que  trust 
four  years  after  the  settlement  of  accounts,  calling 
in  question  the  release  as  fraudulent  and  void,  and 
seeking  to  be  relieved  from  the  charges  in  the  bills 
of  costs,  which  the  solicitor  was  not  entitled  to 
make,  that  he  was  not  entitled  to  have  the  release 
declared  fraudulent,  and  must  pay  the  costs  of  so 
much  of  the  bill  as  sought  such  relief,  but  that  he 
was  entitled  to  be  relieved  from  the  charges  in  the 
bills  of  costs,  which  the  solicitor  had  no  right  to 
make.  Todd  v.  Wilson,  10  Jur.  626— M.  R. 

Trustees  and  their  cestuis  que  trust,  and  next  of 
kin  in  the  same  interest,  severing  in  their  defences, 
entitled  only  to  one  set  of  costs,  although  stated 
(at  the  bar,  but  not  by  the  answers)  to  reside  in 
parts  of  the  country  remote  from  each  other. 
Farr  v.  Sherife,  4  Hare,  528 ;  15  Law  J.,  N.  S., 
V.  C.,  80. 

In  a  foreclosure  suit  by  the  first  mortgagee 
against  a  second  mortgagee  and  the  mortgagor, 
the  second  mortgagee  disclaimed  and  was  brought 
to  the  hearing  of  the  cause  by  the  plaintiff: — 
Held,  that  the  plaintiff  was  bound  to  pay  the  dis- 
claiming party  his  costs,  and  was  entitled  to  add 
them  to  the  mortgage  debt.  Dalton.  v.  Lambert, 
15  Law  J.,  N.  S.,  V.  C.  K.  B.,  208. 

Where  a  ship  had  been  mortgaged  to  several 
distinct  parties,  and  the  value  was  admitted  not  to 
be  an  amount  equal  to  what  was  due  in  respect  of 
the  first  mortgage  : — Held,  on  bill  by  the  second 
mortgagees,  for  redemption  against  the  first  mort- 
gagee and  the  assignees  of  the  third  and  other 
mortgagees,  which  bill  was  dismissed,  that  the  as- 
signees, notwithstanding  their  disclaimer  of  all 
interest  in  the  ship,  were  not  entitled  to  their  costs 
from  the  plaintiffs.  Gibson  v.  Nicol,  15  Law  J., 
N.  S.,  M.  R.,  195. 

Where  a  party  disclaims,  so  as  to  show  that  he 
had  no  interest  in  the  subject-matter  of  the  suit  at 
the  time  of  its  institution,  he  will  be  entitled  to 
his  costs  as  of  course  ;  but  where  the  defendant, 
being  properly  brought  before  the  Court  in  respect 
of  an  interest  which  he  had  at  the  time  the  bill 
was  filed,  afterwards  disclaims,  there  it  is  a  question 
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of  discretion  with  the  Court,  whether  to  direct  the 
plaintiff  to  pay  the  defendant  his  costs,  on  thi 
ground  that  he  ought  not  to  have  filed  the  bil 
without  first  ascertaining  whether  the  suit  wai 

necessary.       Gabriel   v.    Sturgis,    10   Jur.    215 

V.  C.  W. 

5.  Miscellaneous. 
Out  of  what  Fund.]  — Costs  of  an  administration 
suit  directed  to  be  paid,  rateably  out  of  the  rea 
and  personal  estate.     Bunnett  \.  Foster,  7  Beav 
540. 

The  defendant  in  a  charity  information,  who  hac 
been  ordered  to  pay  the  costs  of  the  Attorney- 
General  and  of  trustees,  being  insolvent  and  un- 
able to  pay,  such  costs  were  ordered  to  be  paid 
out  of  the  charity  estate.  Att.-Gen.  v.  Lewis, 
8  Beav.  179. 

Of  Appeal.]  —  When  a  decree  is  varied  by  the 
House  of  Lords  only  on  a  point  which  was  not 
raised  in  the  Court  below,  nor  made  a  ground  o 
appeal,  the  appellant  must  pay  the  costs  of  the  ap- 
peal. Wallace  v.  Patton,  12  CI.  &  Fin.  491— H.  L., 
1846. 

Of  Issues.]  — In  an  injunction  cause,  certain  issues 
which  had  been  directed  on  the  motion  for  the  in- 
junction, having  been  tried,  and  verdicts  found  for 
the  plaintiff,  he  moved  before  answer  for  paymenl 
of  the  costs  of  the  issues.  The  motion  was  refused, 
as  being  inconsistent  with  the  practice  of  the 
Court.  Malins  v.  Price,  2  Coll.  C.  C.  191. 

In  Creditor's  Suit.]  — Where  the  fund  of  a  credi- 
tor's suit  is  insufficient  to  pay  the  plaintiffhis  costs, 
the  creditors,  who  have  had  the  benefit  of  the  suit, 
by  proving  and  obtaining  payment  of  their  debts, 
must  contribute  to  the  plaintiff's  costs;  and  it  is 
not  matter  of  exception  to  the  rule,  that  they  ob- 
tained payment  by  reason  of  being  associated  as 
joint  creditors  with  a  person  who  had  a  right  of 
retainer  against  the  estate.  Thompson  v.  Cooper, 
2  Coll.  C.  C.  87. 

Of  Motion.]  —  Costs  of  a  motion  may  be  given, 
although  the  notice  of  motion  does  not  ask  that  the 
order  may  be  made  with  costs.  Powell  v.  Cocke- 
rell,  4  Hare,  572;  15  Law  J.,  N.  S.,  196. 

Of  Fees  to  Counsel.]  — The  solicitor  for  the  plain- 
tiffs employed  three  counsel  (two  of  whom  were 
Queen's  counsel)  to  appear  for  his  clients  at  the 
hearing  of  a  cause  ;  and  the  Master,  in  taxing  the 
solicitor's  bill,  as  between  solicitor  and  client, 
under  an  order  obtained  by  one  of  the  plaintiffs, 
disallowed  the  fees  of  the  second  counsel.  The 
Court  referred  it  back  to  the  Master  to  review  his 
report,  there  being  nothing  to  show  that  it  was 
unnecessary  to  employ  more  than  two  counsel. 
Wastell  v.  Leslie,  14  Sim.  84. 

XVI.   PRACTICE    APPLICABLE   TO    SUITS   BY   AND 

AGAINST  PARTIES  UNDER  DISABILITY. 
Infant.] — Appointing    guardian    ad    litem.     See 
General  Orders,  infra,  (May  8,  1845),  XVI.  rule  48, 
XXXII. 

Difficulties  in  dealing  with  suits  filed  by  strangers 
on  behalf  of  infants. — On  the  one  hand  you  may 
encourage  useless  and  expensive  litigation,  on  the 
other,  you  may  discourage  interference,  very  often 
necessary  for  their  protection.  Cross  v.  Cross,  8 
Bea.  455. 

A  defendant  may  not  be  a  next  friend.  Anon., 
11  Jur.  258— V.  C.  E. 

A  reference  to  the  Master  to  inquire  which  of 
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two  suits  ,s  most  for  the  benefit  of  the  infant,  has 
f»«*  the  effect,  a*  of  coaree,  of  staying  the  pro, 
ings  m  the  suits  pending  the  reference,  although 
it  generally  has  that  effect;  it  being  open  „,  th« 
Court  to  entertain  any  application  it  ma]  think  tit 
or  to  direct  it  to  stand  over  until   the-  Ma.ter  has 
made  hia  report.      U'esthy  v.  Wc*U,y,  1 1   Jur.  70  1 : 
16  Law  J.,  Chanc.,  4^3— V.  C.  J(. 

As  to  the  necessity  of  infants  and  the  Attorr 
General  raising  the  points  of  thHr  defence  ep<  ci- 
ncally  by  the  answer,  instead  ofpunimr  ,„  w ),..,,  1S 
termed  the  common  answer.     Lane  v.  Hardwicke 
9  Bea.  148. 

In  a  case  in  which  the  defence  of  an  infant  had 
not  been  properly  raised  and  proved,  a  decree  was 
made  for  the  plaintiff,  without  prejudice  to  any  bill 
to  be  filed  by  the  infant  within  six  months  to  estab- 
lish his  right.  76. 

An  infant  defendant,  on  attaining  twenty-one, 
discharged  the  solicitor  who  had  acted  for  her  in 
the  suit.  Afterwards  that  solicitor  was  served 
with  a  subpoena  for  her  to  hear  judgment.  He 
returned  the  subpoena  to  the  plaintiff's  solicitor, 
and  stated  at  the  same  time,  that  the  defendant 
had  come  of  age,  and  that  he  was  no  longer  em- 
ployed for  her.  Some  months  afterwards  the  cause 
was  heard,  but  without  the  defendant  having  been 
served  with  a  subpoena  to  hear  judgment,  or  any 
one  appearing  for  her  at  the  hearing;  and  a  decree 
was  made  in  which  she  was  described  as  an  in- 
fant.— Held,  that  she  was  entitled  to  put  in  a  new 
answer  to  the  bill.  Snow  v.  Hole,  15  Sim.  161. 

A  petition,  under  Sir  E.  Sugden's  Act,  for  pay- 
ment of  dividends  belonging  to  an  infant,  ought  to 
be  the  petition  of  the  guardian  solely,  and  confined 
to  the  object  of  payment  merely.  The  Bank  having 
refused  to  obey  an  order  granted  upon  a  petition 
seeking  payment,  and  also  the  appointment  of  a 
proposed  guardian,  the  Court  held  the  objection  to 
be  valid.  In  re  Pongerardo,  1 1  Jur.  744 — V.  C.  B. 

Infant  resident  in  America,  and  having  a  guar- 
dian  there  appointed  by  the  American  Court.  The 
Court  ordered  the  dividends  of  money  in  Court,  to 
which  she  was  entitled,  to  be  paid  to  her  solicitor, 
he  undertaking  to  transmit  them  to  the  guardian 
in  America.  Ex parte  Morrison,  11  Jur.  984 — V. 
C.  E. 

The  petition  of  an  infant  plaintiff  in  a  cause  is 
the  petition  of  his  next  friend,  and  the  next  friend 
was  ordered  to  pay  costs.  Jones  v.  Leicis,  1  De 
G.  &S.  245. 

Where  a  decree  directed  a  case  to  be  sent  to 
law,  as  to  whether  certain  property  was  comprised 
in  a  deed  of  settlement  under  which  an  infant 
claimed  : — Held,  that  the  infant  was  not  entitled 
to  a  day  to  show  cause.  Walsh  v.  Trevaniun, 
12  Jur.  547— V.  C.  E. 

Upon  an  application  to  the  Court  to  appoint  .1 
guardian  ad  litem  to  an  infant  resident  within  the 
urisdiction,  his  appearance  in  court  will  not  l>c 

dispensed  with,  unless  under  special  circuiiistain  •  -. 

Baynton  v.  Hooper,  10  Beav.  liiv 

The  circumstance  that  infants  are  residing  in  two 
different  parts  of  the  kinudmii,  is  nut  a  snllic;ent 
round  for  dispensing  wiih  (lie  practice  fur  a*>:i|:n- 
n<r  a  guardian  ad  litcni  by  cunniiissiuii,  ur  npun 
heir  appearance.  Mower  v.  Orr,  H  ll:m-.  117; 
2  Jur.  997. 

In  an  infant's  suit.  th<Mic\t  frirml  d yiiiiT.  tin- 
icitor  whom  hr  hud  iMiipluyrtl  cumniuiily  ul,i 
n  order  appointing  a,  now  next  friend,  and  the 
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order,  in  the  absence  of  any   peculiarity,   is  of 
course.     Westby  v.  Westby,  2  Coop.  211 — V.  C.  B. 

Lunatic.] — A  bill  may  be  filed  in  the  name  of  a 
person  alleged  to  be  of  unsound  mind,  though  not 
so  found  by  inquisition,  by  any  one  professing  to 
be  his  next  friend  ;  and  such  a  person  may  be  sued 
as  a  defendant,  and  the  Court  then  appoints  a 
guardian  to  answer  for  him.  In  such  cases,  the 
Court  imposes  all  the  restraints  of  infancy,  and  the 
party  is  bound  by  the  acts  of  the  guardian  so  ap- 
pointed. The  Court,  having  proper  evidence  that 
they  are  incapable  of  protecting  their  own  inte- 
rests, treats  them  as  infants,  or  as  insane,  though 
not  so  found  by  inquisition  ;  and  being  satisfied 
that  their  next  friend  or  guardian  pays  proper  at- 
tention to  their  interests,  and  making  all  necessary 
inquiries  to  ascertain  their  rights,  and  what  is  be- 
neficial to  them,  or,  if  necessary,  directing  that  a 
commission  may  be  applied  for,  ultimately  deals 
with  their  rights  and  property  as  justice  may  re- 
quire. Nelson  v.  Duncombe,  9  Bea.  211;  10  Jur. 
399;  15  Law  J.,  Chanc.,  296. 

Married  Woman.]  — Taking  a  bill  pro  confesso 
against  a  married  woman.  See  General  Orders, 
infra,  (May  8,  1845),  LXXVI. 

A  married  woman,  who  was  out  of  the  jurisdic- 
tion, by  her  next  friend,  and  her  children,  who 
were  also  out  of  the  jurisdiction,  filed  a  bill  against 
trustees  to  recover  a  sum  of  stock.  On  an  appli- 
cation by  one  of  the  defendants,  the  Court  refused 
to  change  the  next  friend,  who  was  a  servant  of 
the  solicitor  conducting  the  suit,  there  being  no- 
thing to  impeach  the  bona  fides  of  the  transaction, 
either  as  regarded  the  next  friend  or  the  solicitor. 
The  plaintiffs  consented  to  give  security  for  costs. 
Lander  v.  Parr,  11  Jur.  271;  16  Law  J.,  Chanc., 
269— C. 

Quaere,  what  would  be  the  practice  of  the  Court 
in  a  case  where  the  defendant  would  be  entitled 
to  security  for  costs,  if  it  were  not  that  one  of  the 
plaintiffs  sued  by  a  next  friend  ?  Ib. 

An  application  by  a  married  woman,  plaintiff, 
for  leave  to  change  her  next  friend,  is  in  the  dis- 
cretion of  the  Court,  and  will  not  be  granted  if 
there  be  reason  to  believe  that  the  defendant's 
security  for  costs  will  be  thereby  prejudiced. 
Jones  v.  Fawcett,  2  Ph.  278;  11  Jur.  529;  16 
Law  J.,  Chanc.,  497. 

Whether  the  Court  will  stay  proceedings  in  a 
suit  by  a  married  woman,  on  the  ground  that  her 
next  friend  is  not  of  ability  to  answer  costs — 
quaere.  Ib. 

Where  a  suit  relates  to  a  wife's  separate  estate, 
she,  as  well  as  her  husband,  must  be  served  with 
a  copy  bill.  Salmon  v.  Green,  8  Bea.  457. 

Married  Woman. — 1.  Answer.}  — A  bill  by  a 
husband  and  wife,  in  right  of  the  wife,  against  her 
father  for  an  account,  and  a  cross  bill  by  the 
father  to  establish  a  set-off.  The  husband  having 
put  in  a  separate  answer  to  the  cross  bill  without 
leave  of  the  Court,  and  having  filed  a  replication 
in  the  original  suit,  an  order  obtained  by  the 
father  from  the  court  below  to  stay  proceedings 
in  that  suit  till  the  wife  should  have  answered  the 
cross  bill,  was,  on  suspicion  of  collision  between 
the  father  and  daughter,  discharged.  Lcnaghan  v. 
v.  Smith,  2  Ph.  537. 

A   husband   having    obtained    leave  to    answer 
separately  from  his  wife,  an  order  was  afterwards 
made,  on  the  application  of  the  plaintiff,  that  the 
wife  should  answer  separately  from  her  husband 
Bray  v.Akers,  15  Sim.  610. 


2.  Attachment.] — The  Court  will  not  grant  an 
attachment  ex  parte  for  want  of  answer  against  a 
married   woman,   whose   husband   was  out  of  the 

urisdiction,  and  who,  by  an  order  of  Court,  was 
at  liberty  to  answer  separately.  Graham  \.Fitch, 
12  Jur.  833— V.  C.  B. 

A  feme  covert,  in  custody  under  an  attachment 
for  want  of  answer,  discharged,  where  all  the  pro- 
ceedings in  the  cause,  including  the  attachment, 
had  been  taken  against  her  as  a  single  woman, 
the  fact  of  the  marriage  being  clearly  proved,  and 
there  being  no  distinct  evidence  that  she  had  held 
herself  out  to  the  plaintiff  as  being  unmarried. 
Attorney- General  v.  Adams,  12  Jur.  637;  17  L.  J., 
Chanc.,  392— C. 

The  Court  refused  to  impose  any  condition  as  to 
not  bringing  an  action  in  consequence  of  the 
arrest  and  imprisonment,  but  reserved  the  ques- 
tion of  costs  to  the  hearing  of  the  cause.  Ib. 

3.  Plea.]  — See  Higginson  v.  Wilson,  11   Jur. 
1071;  17   L.  J.,  Chanc.,  22— V.  C.  B.;    [Digest, 
1847,  p.  164.] 

4.  Supplemental  Bill.]  —  A  husband   and    wife 
joined  as  co-plaintiffs  in  a  suit,  in  which  the  claim 
put  forward  was  by  the  husband  in  right  of  his 
wife.     He  became   bankrupt,   and  afterwards  the 
wife  alone  filed  a  supplemental  bill,  stating  a  set- 
tlement (suppressed  in  the  original  bill),  whereby 
the  property  had  been  settled  to  her  separate  use: 
— Held,  that  she  was   entitled  to  relief,  but  only 
on  the  terms  of  her  next  friend  consenting  to  be- 
come liable  for   the   costs  of  the  former  proceed- 
ings, and  paying  the  extra  costs  occasioned  by  the 
suppression  of  the  settlement.    Howard  v.  Prince, 
10  Beav.  294. 

Plea.] — Where  a  feme  covert  is  sued  as  a  feme 
sole,  and  has  appeared,  it  is  necessary  to  obtain 
an  order  of  the  Court  to  put  in  her  plea  of  cover- 
ture without  joining  her  husband  in  the  plea. 
Higginson  v.  Wilson,  11  Jur.  1071— V.  C.  B. 


XVII.  GENERAL  ORDERS. 

The  words,  "  last  of  the  answers,"  in  the  114th 
Order  of  May,  1845,  means,  the  last  answer  of  any 
one  of  several  defendants;  so  that  the  right  of  one 
defendant  to  move  to  dismiss  for  want  of  prose- 
cution is  not  delayed  by  his  co-defendant's  neglect 
to  answer.  Dalton  v.  Hayter,  7  Beav.  586 ;  15  Law 
J.,  N.  S.,  M.  R.,  33. 

The  expressions,  "  the  last  answer,"  and  "  the 
last  of  several  answers,"  in  the  66th  Order,  and  in 
the  16th  Order,  art.  33,  mean,  the  last  of  the 
several  answers  filed  by  several  defendants.  Ib. 

The  repeal  of  former  Orders  by  the  1st  Order  of 
May,  1845,  does  not  deprive  a  party  to  a  cause  of 
any  right  which  he  had,  according  to  the  practice 
of  the  Court,  acquired  under  the  repealed  Order. 
Brandt  v.  Epps,  4  Hare,  343. 

A  bill  was  filed  in  January,  and  a  copy  of  the 
bill  served  in  October,  1845: — Held,  that  the  16th 
Order  of  May,  1845,  art.  2,  requiring  a  copy  of 
the  bill  to  be  served  within  twelve  weeks  after 
filing  the  bill,  did  not  apply  to  a  case  where  the 
proceeding  was  complete  under  the  old  Orders. 
Feltham  v.  Clark,  15  Law  J.,  N.  S.,  V.  C.,  32. 

Effect,  as  between  co-defendants,  of  the  23d 
Order  of  August,  1841.  Boyd  v.  Moyle,  2  Coll.  C. 
C.  316. 

The  25th  art.  of  the  16th  of  the  Orders  of  May, 
1845,  does  not  extend  to  injunction  cases.  Hughes 
v.  Thomas,  2  Coll.  C.  C.  239. 
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Motion  by  a  defendant  who  had  been  served  with 
a  copy  of  the  bill,  under  the  23d  Order  of  August, 
1841,  for  leave  to  enter  an  appearance  without 
being  bound  by  the  proceedings  which  had  taken 
place  in  the  cause,  on  the  ground  that  she  ought  to 
have  been  made  a  party  by  subpoena,  refused;  for, 
if  the  defendant  was  not  a  party  within  the  23d 
Order,  she  was  not  bound  by  the  proceedings. 
Boreham  v.  Bignall,  4  Hare,  633. 

The  32d  Order  of  August,  1841,  applies  to  the 
case  of  an  information  filed  against  individual 
members  of  a  body  of  public  trustees,  charging 
such  individuals  with  a  breach  of  trust.  Att.-Gen. 
v.  Pearson,  2  Coll.  C.  C.  581. 

The  17th  Order  of  August,  1S41,  was  intended 
to  apply  to  cases   in  which  there  are   several  de- 
fendants   answering    separately.      Bate   v.   Bate 
1  Beav.  528. 

Under  the  5th  rule  of  11  Geo.  4  &  1  Will.  4, 
C.  36,  s.  15,  if  the  thirty  days  therein  mentioned 
expired  out  of  Term,  the  defendant  may  be  brought 
up  to  the  bar  of  the  Court  at  any  time  during  the 
vacation,  without  waiting  for  the  four  first  days  of 
the  following  Term.  Needham  v.  Needham,  1  Phil. 
640;  15  Law  J.,  N.  S.,  132. 

The  replication  mentioned  in  the  lllth  of  the 
General  Orders  of  May,  1845,  means  a  replication 
in  the  form  directed  by  the  9th  and  3d  of  such 
Orders;  and,  therefore,  in  a  transition  case,  where 
a  subpoena  to  rejoin  has  been  served  prior  to  these 
Orders  coming  into  operation,  —  Held,  that  publi- 
cation could  not  pass  under  the  lllth  Order, 
"  without  rule  or  order,"  and  that  a  special  order 
was  necessary.  Upon  a  motion  to  dismiss  under 
such  circumstances,  the  Court  will  (unless  cause 
be  shown)  order  that  publication  do  then  pass. 
Wheatley  v.  Wheatley,  1  Beav.  57;  15  Law  J., 
N.  S.,  123. 

A  defendant  who  had  been  served  with  a  copy 
of  the  bill  entered  a  special  appearance  under  the 
27th  Order  of  August,  1841,  for  the  purpose  of 
being  served  with  notice  of  all  proceedings  in  the 
cause:  —  Held,  that  he  was  entitled  to  the  same 
length  of  notice  that  the  cause  had  been  set  down 
for  hearing,  as  he  would  have  had  if  he  had  been 
served  with  a  subpoena  to  hear  judgment.  Wilton 
v.  Rumball,  14  Sim.  56. 

Service  of  subpoena  abroad  directed  under  33d 
Order  of  May,  1845,  upon  a  defendant  of  unsound 
mind,  not  so  found  by  inquisition.  Biddulph  v. 
Camoys  (Lord),  10  Jur.  485 — M.  R. 

In  the  case  of  husband  and  wife  defendants,  the 
husband  being  of  unsound  mind,  though  not  so 
found  by  inquisition,  the  Court  refused  to  appoint 
the  solicitor  of  the  wife  guardian  for  the  husband, 
under  the  32d  Order  of  May,  1845,  without  an 
affidavit  that  he  had  no  adverse  interest  to  the 
wife.  Ib. 

In  an  administration  suit  by  executors,  the  ordi- 
nary decree  was  made.  A  creditor  did  not  es- 
tablish his  debt  in  the  Master's  office,  but,  by 
reason  of  what  took  place  there,  another  suit  was 
commenced,  in  which  the  Court  pronounced  a 
decree  in  favour  of  the  creditor: — Held,  upon  the 
petition  of  the  creditor  presented  in  the  adminis- 
tration suit,  that  he  was  not  entitled,  under  the 
above  Order  of  August,  1841,  to  interest  on  his 
debt  from  the  date  of  the  decree  in  the  adminis- 
tration suit.  Davis  v.  Combermere,  Greville  v. 
Combermere,  Greville  v.  Greville,  Ex parte  Radstock 
and  Morier,  10  Jur.  959— V.  C.  E. 

Under  the  Orders  of  10th  May,  1839,  a  writ  of 


fieri  facias  was  issued  against  the  goods  of  a  de- 
fendant for  payment  of  costs.  The  writ  mourned 
recitals  of  the  order  for  payment  of  the  covU  in 
question  to  A.  and  B.,  the  assignees  of  a  hunk- 
rupt,  and  that  C.  had  been,  by  order,  substituted 
in  the  place  of  B.,  the  then  surviving  assignee, 
and  that  it  was  thereby  ordered  tliat  the  c 
should  be  prosecuted  in  the  same  manner  as  if  C 
had  been  originally  a  plaintiff  therein.  and  that 
the  costs  had  been  taxed  and  paid  by  the  plaintiff: 
—Held,  that  the  writ  was  not  irregular,  ahhmi.'h 
it  did  not  appear  on  it  that  the  Court  had  order,  ,1 
the  costs  to  be  paid  to  C.,  or  that  (otherwise  than 
in  the  recital)  C.  had  been  appointed  assignee. 
Man  v.  Ricketts,  10  Jur.  913 — V.  C.  K.  B. 

The  New  Orders  of  May,  1845,  do  not  deprive 
a  defendant  of  his  right  to  dismiss  for  want  of 
prosecution,  acquired  before  they  came  into  ope- 
ration. Brandt  v.  Epps,  10  Jur.  172 — V.  C.  W. 

Motion  to  dismiss  replication  having  been  filed  in 
December,  1843,  and  no  proceeding  since  taken, 
— Ordered,  that  the  plaintiff  be  at  liberty  to  file  a 
fresh  replication,  in  the  form  prescribed  by  the 
New  Orders  of  May,  1845,  within  a  week;  and, 
if  he  should  not  so  reply  within  a  week,  then  that 
the  bill  should  stand  dismissed  with  costs.  Ib. 

A  special  order  is  not  necessary  to  authorize  a 
commissioner  examining  witnesses  to  receive  an 
additional  interrogatory.  Lancashire  v.  Lanca- 
shire, 10  Jur.  938 — M.  R. 

Publication  having  passed  on  the  expiration  of 
two  months  after  the  filing  of  the  replication,  under 
the  lllth  Order  of  8th  of  May,  1845;  the  Lord 
Chancellor  allowed  the  time  for  passing  publica- 
tion to  be  enlarged,  but  intimated  that  the  Court 
would  not  grant  an  indulgence  of  this  kind  except 
under  special  circumstances.  Hemming  v.  Ding- 
wall,  10  Jur.  531— L.C. 

The  Court,  before  it  will  make  the  order  (pre- 
liminary to  taking  bill  pro  confesso)  that  the  Clerk 
of  Records  and  Writs  do  attend  with  the  record 
of  the  bill,  must  be  satisfied,  by  affidavit,  that  the 
defendant  is  to  be  deemed  to  have  absconded, 
under  the  77th  Order  of  May,  1845;  and  such 
proof  must  not  be  postponed  until  the  motion  to 
take  the  bill  pro  confesso  be  made.  Whitfield  v. 
Lequeutre,  10  Jur.  533— V.  C.  E. 

It  is  not  necessary  that  there  should  be  the 
sheriff's  return  of  non  est  inventus  to  the  writ  of 
attachment  for  want  of  answer.  Ib. 

The  13th  Order  of  April,  1828,  having  been 
abrogated  by  the  Orders  of  May,  1845,  all  special 
applications  for  leave  to  amend,  made  subsequently 
to  the  28th  of  October,  IMS,  must,  in  the  first  in- 
stance, be  made  to  the  Master  in  rotation,  pursuant 
to  the  3  &  4  Will.  4,  c.  94,  and  be  supported  by 
affidavits  in  conformity  with  the  requisitions  of  the 
Orders  of  1845.  Christ's  Hospital  v.  Grainger, 
10  Jur.  37— L.  C. 

But,  semble,  that,  in  applying  the  Orders  of 
May,  1845,  to  any  case,  the  state  of  circumstances 
in  which  arose  previously  to  the  promulgation  <>f 
those  Orders,  the  Court  will  consider  \\heilier  ihe 
parties  had  used  reasonable  diligence,  n ••_'.!  i,i  Seui.; 
had  to  the  old  practice;  and,  !>cini;  satisfied  OH 
that  point,  will  attribute  such  diligence  to  them 
with  reference  to  the  .New  Orders.  ll>. 

The  affidavit  of  the  plaint  ill's  solicitor  c.uinot, 
in  any  case,  be  dispensed  with,  if  c\|irc.ssl\  re- 
quired by  the  Orders  of  the  Court.  ll>. 

Where  a  defendant,  on  ln-in^  served,  under  the 
23d  Order  of  August,  1S-11,  with  a  coj>\  ul'tlie  bill, 
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omits  to  enter  an  appearance,  either  common  or 
special,  and  the  bill  is  afterwards  amended  simply 
by  adding  parties,  the  defendant  will  be  precluded 
from  demurring  generally  to  the  amended  bill. 
Powell  v.  Cockerell,  10  Jur.  243 — V.  C.  W. 

Orders  of  April  3,  1828. 

XXV1IL]  —  The  costs  of  exceptions  to  the  an- 
swer of  a  defendant  to  a  bill  of  discovery,  which 
the  Master,  under  the  19th  Order  of  December, 
1833,  has  certified,  ought  to  be  borne  by  the  de- 
fendant, are  not  within  the  28th  Order  of  April, 
1828,  or  the  124th  Order  of  May,  1845;  but  the 
Court  will,  upon  application,  (ex  parte),  order 
such  costs  to  be  taxed  and  deducted  from  the  costs 
of  the  suit  payable  to  the  defendant.  Hughes  v. 
Clerk,  6  Hare,  195. 

XLV.~\ — The  accidental  omission  of  an  usual 
term  or  direction  in  a  decree  or  order  is  an  error 
which  may  be  corrected  by  petition,  under  the  45th 
Order  of  April,  1828;  but  not  so  the  omission  of 
any  term  or  direction  which  would  only  have  been 
introduced  under  the  express  judgment  of  the 
Court.  Bird  v.  Heath,  6  Hare,  236  ;  12  Jur.  861. 

The  representative  of  a  mortgagor,  who  had  ob- 
tained a  decree  for  redemption,  ordered,  on  the 
petition  of  the  mortgagee,  to  produce  the  original 
decree,  for  the  purpose  of  correction.  Ib. 

The  lien  of  a  solicitor  in  the  cause  held  not  to 
entitle  him  to  withhold  an  original  order  of  the 
Court  in  which  there  was  an  accidental  error  that 
required  correction.  Ib. 

LX.] — In  an  abated  suit  the  Master  has  not  ju- 
risdiction under  this  Order  to  direct  the  re-deli- 
very of  papers  deposited  in  his  office.  Alderman  v. 
Bannister,  9  Beav.  516. 

Orders  of  December  21,  1S33. 
XFJ7.]  — During  the  long  vacation  the  defendant, 
for  the  purpose  of  obtaining  a  reference  to  the 
Master,  procured  the  record  and  writ  clerk's  cer- 
tificate, which  was  marked  atthe  public  office  with 
the  name  of  the  Master  in  rotation.  He  neglect- 
ed, however,  to  return  it  to  the  record  and  writ 
clerk  to  be  filed.  In  the  next  term,  the  plaintiff  ob- 
tained a  reference  of  exceptions  as  to  insuffi- 
ciency to  another  Master,  as  if  there  had  been  no 
previous  reference,  and  who  certified  the  answer 
insufficient : — Held,  that  the  latter  proceeding  was 
irregular,  and  that  the  defendant  was  not  bound  by 
the  certificate  ;  but,  as  the  defendant  himself  had 
been  irregular,  the  Court  would  not  discharge  the 
certificate  simply,  so  as  to  dissolve  the  injunction 
and  make  the  answer  sufficient,  but  did  so  without 
prejudice  to  the  injunction,  and  referred  the  ex- 
ceptions to  the  proper  Master  on  the  usual  terms. 
Suffield  (Lord)  v.  Bond,  10  Beav.  146. 

As  to  common  matters  which  occur  in  the  vaca- 
tion, the  Vacation  Master  acts,  and  is  considered 
as  acting,  for  the  several  Masters  in  rotation,  to 
•whose  offices  such  matters  respectively  may  be- 
long; and  therefore,  in  the  vacation,  the  produc- 
tion to  the  Vacation  Master  of  the  certificate  is  a 
sufficient  compliance  with  the  17th  Order  of  De- 
cember, 1833,  which  requires  its  production  to  the 
Master  in  rotation.  Ib. 

Orders  of  May  10,  1839. 

Where  a  writ  of  fi.  fa.  issued  under  the  General 
Orders  of  May,  1839,  has  failed  to  satisfy  the  de- 
mand, another  writ  may  issue  into  another  county. 
Spencer  v.  Allen ,  2  Ph.  215;  11  Jur.  93. 


Orders  of  August  26,  1841. 

X1L] — The  old  practice  must  be  followed  to 
compel  a  solicitor  to  deliver  over  documents  to  his 
client,  where  the  application  is  "in  the  matter;" 
and  the  12th  Order  of  August,  1841,  is  inapplicable 
to  such  a  case.  Taylor,  In  re,  10  Beav.  221. 

This  Order  has  reference  only  to  orders  in  a 
cause,  and  is  inapplicable  to  the  four-day  order — 
semble.  In  re  Blake  and  Young,  9  Bea.  209. 

XXIIL] — Where  a  suit  relates  to  a  wife's  sepa- 
rate estate,  she,  as  well  as  her  husband,  must  be 
served  with  a  copy  bill.  Salmon  v.  Green,  8  Bea. 
457. 

The  prayer  that  a  defendant,  on  being  served 
with  a  copy  of  the  bill,  may  be  bound  by  the  pro- 
ceedings in  the  cause,  need  not  be  inserted  in  the 
prayer  of  process.  Smith  v.  Groves,  14  Sim.  603. 

Bill  by  a  debtor  who  had  conveyed  property  to 
a  trustee  for  the  benefit  of  his  creditors,  to  have 
the  trust  of  the  deed  administered  by  the  Court, 
charging  that  one  of  such  creditors  had  forfeited 
his  debt  by  a  breach  of  his  covenant  not  to  sue  or 
molest  the  debtor  : — Held,  that  the  creditors,  par- 
ties to  the  deed,  other  than  the  trustee  and  the 
creditor  charged  with  the  breach  of  covenant, 
were  sufficiently  made  parties  by  being  served 
with  copies  of  the  bill  under  the  23d  Order  of 
August,  1841.  Duncombe  v.  Levy,  5  Hare,  232  ; 
11  Jur.  262. 

Whether  the  Court  can  order  substituted  service 
of  a  copy  bill  under  the  23d  Order  of  August, 
1S41 — qutere.  Thomas  v.  Selby,  9  Bea.  194. 

The  surviving  trustee  of  real  estates  died,  and 
thereupon  A.  and  B.,  as  the  agents  of  the  cestuis 
que  trusts,  entered  into  the  receipt  of  the  rents 
and  profits  of  the  trust  estates.  One  of  the  cestuis 
que  trusts,  who  it  appeared  (though  it  was  not  so 
stated  on  the  bill)  had  mortgaged  her  share  to  A. 
and  B.,  filed  a  bill  against  A.  and  B.,  and  the  heir  of 
the  last  surviving  trustee,  praying  for  the  appoint- 
ment of  a  new  trustee,  and  a  conveyance  to  such 
trustee,  and  praying  an  account  against  A.  and  B. 
in  respect  of  their  receipts  of  the  rents  and  profits 
of  the  trust  estates: — Held,  that  the  other  cestuis 
que  trusts  were  persons  within  the  terms  of  the 
23d  Order  of  August,  1841,  and  that  they  were 
sufficiently  made  parties  by  serving  them  with 
copies  of  the  bill  under  that  order.  Johnston  v. 
Tucker,  11  Jur.  382— V.  C.  E. 

All  the  trustees  named  in  a  will  having  died,  a 
bill  was  filed  by  one  of  the  cestuis  que  trust 
against  the  others,  the  heir  of  the  trustee  who 
died  last,  and  certain  persons  who  had  been  in 
possession  of  the  estates,  praying  for  an  account 
of  the  rent  received  by  those  persons,  for  the  ap- 
pointment of  new  trustees,  and  that  the  estates 
might  be  conveyed  to  them  by  the  heir  of  the 
trustee  who  died  last: — Held,  that  the  cestuis  que 
trust,  who  were  defendants,  had  been  rightly 
served  with  a  copy  of  the  bill  under  the  23d 
General  Order  of  August,  1841.  Johnson  v.  Tucker, 
15  Sim.  485;  11  Jur.  382. 

A  bill  was  filed  by  executors  of  one  next  of  kin 
of  an  intestate  against  his  administrator  for  a  share 
of  the  property.  The  other  next  of  kin  were 
served  with  copies  of  the  bill  under  the  above 
Order: — Held,  that  the  other  next  of  kin  were 
within  the  operation  of  the  Order,  and  that  service 
of  copies  of  the  bill  on  them  was  sufficient. 
Knight  v.  Cawthron,  12  Jur.  33;  17  L.  J.,Chanc., 
103— V.  C.  B. 
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Feltham  v.  Clark, 


bill   of  revivor  and  supple- 
Orders.     Walcot  v.  Walcot, 


XXIX.]  —  In  a  suit  by  some  of  the  members  of  a 
class  claiming  to  be  entitled  under  a  conditional 
limitation  by  devise  in  favour  of  such  class,  against 
parties  who  claimed  under  a  recovery  suffered  of 
the  estate  by  the  first  taker  under  the  same  devise, 
the  other  members  of  the  class  in  the  same  in- 
terest as  the  plaintiffs,  who  decline  to  become  co- 
plaintiffs,  may  be  served  with  the  copy  of  the  bill, 
under  the  29th  Order  of  August,  1841;  and,  if  they 
are  required  to  appear  and  answer,  their  costs 
must  be  paid  by  the  plaintiffs.  Abram  v.  Ward. 
6  Hare,  170. 

XXXV  11.]  —  More  than  twelve  days  after  bill 
filed,  a  defendant  filed  a  pleading,  which  was  a 
demurrer  and  also  an  answer  to  the  whole  bill  :  — 
Held,  that,  notwithstanding  the  37th  Order  of 
August,  1841,  the  answer  overruled  the  demurrer, 
and  that  it  was  not  necessary  to  move  to  take  the 
pleading  off  the  file  as  irregular.  Skey  v.  Garlike, 
1  De  G.  &  S.  396. 

XXXV111.]  —  A  defendant  cannot,  under  this  Or- 
der, decline  to  answer  any  interrogatory,  merely 
on  the  ground  that  the  bill  is  open  to  a  general  de- 
murrer. Mason  v.  Wakeman,  2  Ph.  516  ;  17  L.  J., 
Chanc.,  208. 

XXXIX.]  —  Defendant  begins  where  the  cause  is 
set  down  upon  objection  for  want  of  parties. 
Wigginton  v.  Pateman,  1  Coop.  330. 

Where  a  defendant,  by  his  answer,  specifies  ob- 
jections for  want  of  parties,  and  those  objections 
are  set  down  for  argument  under  the  39th  Order 
of  August,  1841,  the  defendant  is  not  at  liberty 
then  to  take  other  objections  ore  tenus.  Lovell  v. 
Andrew,  11  Jur.  835  —  V.  C.  E. 

The  decision  of  the  Court,  under  the  39th  Order 
of  1841,  upon  the  argument  of  an  objection  for 
want  of  parties,  cannot  be  final.  The  Court  exer- 
cises a  discretion,  in  such  cases,  as  to  determining 
the  validity  of  the  objection,  and  will,  in  a  proper 
case,  overrule  the  objection,  without  prejudice  to 
the  defendant's  right  to  raise  the  same  point  at  the 
hearing.  Welham  v.  Welham,  10  Beav.  247. 

Although  the  Court  allows  an  objection  for  want 
of  parties,  at  the  hearing,  under  the  39th  Order  of 
August,  1841,  it  will  not  order  the  costs  of  the 
proceeding  to  be  paid  to  the  defendant,  but  will 
reserve  them  until  the  hearing  of  the  cause. 
Lovell  v.  Andrew,  15  Sim.  581;  11  Jur.  835. 

At  the  hearing  of  an  objection,  taken  by  an  an- 
swer, for  want  of  parties,  the  defendant  is  not  at 
liberty  to  contend  that  there  is  any  defect  of 
parties  in  addition  to  that  stated  in  the  answer.  Ib. 

Semble,  an  objection  for  want  of  parties  set 
down  under  the  39th  Order  of  August,  1841,  will 
only  be  allowed  where  the  defect  appears  on  the 
bill.  Clark  v.  Webb,  12  Jur.  615—  V.  C.  E. 

XL.]  —  Decree  made  saving  the  right  of  an  absent 
party.  Daubuz  v.  Peel,  1  Coop.  365. 

Where  it  appeared,  by  a  statement  in  an  an- 
swer, that  C.,  who  was  not  a  party  to  the  suit,  had 
an  interest  in  the  subject-matter  of  the  suit,  but 
the  objection  on  account  of  C.'s  absence  was  not 
taken  by  any  of  the  answers:  —  Held,  that  this 
was  a  case  within  the  40th  of  the  General  Orders 
of  August,  1841,  and  the  Court  made  a  decree  in 


the  suit,  saving  the  rights  of  C. 

I  De  G.  &  S.  307. 

XLI.]—A.  claimed  a  debt  before  the  Master  in 
an  administration  suit.  The  executors  renrted 
the  claim,  and  the  Master  disallowed  it;  but  a 
suit  was  afterwards  instituted  in  which  the  claim 
was  established,  and  liberty  wus  (riven  to  \  to 
apply  for  payment  of  his  debt  in  the  admmt-tr.-i- 
tion  suit:— Held,  that,  as  he  had  not  established 
his  debt  in  that  suit,  he  was  not  entitled  to  interest 
upon  it,  under  the  41st  General  Order  of  August. 
1841.  Davis  v.  Combermere,  15  Sim.  394. 

Orders  of  October  26,  1842. 

XVIIL] — This  Order  is  intended  to  substitute 
the  solicitor  for  the  six  clerks,  and  not  to  give  the 
solicitor  a  right  to  insist,  as  against  his  client, 
upon  acting  in  the  cause  until  removed  by  the 
order  of  the  Court.  Ward  v.  Swift,  6  Hare,  309. 

Where,  by  order  of  Court,  all  parties'  costs  are 
paid,  and  a  fund  transferred  to  the  separate  ac- 
count of  a  party,  that  party  may  present  a  petition 
for  payment  out  of  Court  by  a  solicitor  who  had 
not  been  his  solicitor  in  the  cause,  and  without 
having  obtained  an  order  to  change  his  solicitor. 
Waddilove  v.  Taylor,  12  Jur.  598;  17  L.  J.,  Chanc.. 
384— V.  C.  W. 

XXIII.]  —  The  omission  by  a  party  to  serve 
notice,  according  to  this  Order,  of  filing  a  replica- 
tion ;  plea,  demurrer,  &c.  on  the  opposite  party 
on  the  same  day  that  the  replication,  plea,  de- 
murrer, &c.  is  filed,  will,  in  ordinary  cases,  be 
corrected,  not  by  rendering  the  Replication,  plea, 
demurrer,  &c.  inoperative,  or  taking  it  off  the  file 
for  irregularity,  but  by  extending  the  time  allowed 
to  the  opposite  party  for  taking  the  next  step  in 
the  cause,  so  as  to  give  him  the  benefit  of  the 
time  which  he  would  otherwise  lose  by  the  delay 
in  the  service.  Wright  v.  Angle,  6  Hare,  107; 

II  Jur.  987;  17  L.  J.,  Chanc.,  29. 

Orders  of  May  8,  1845. 

XII.]  — A  bill  of  discovery  is  not  within  this 
Order,  unless  it  be  a  cross  bill  in  aid  of  a  defence 
to  an  original  bill.  Heming  v.  Dingwall,  2  Ph. 
212;  11  Jur.  177. 

XVI.] — A  reference  instanter  of  exceptions  in 
an  injunction  case,  upon  an  ex  parte  motion,  is 
regular,  notwithstanding  Art.  25  of  this  Order. 
Teesdale  v.  Swindell,  9  Beav.  491. 

A  copy  bill  was  served,  without  leave,  after  the 
expiration  of  twelve  weeks.  The  Court,  on  flic 
joint  application  of  the  plaintiff  and  the  defendant, 
gave  liberty  to  enter  a  memorandum  of  service. 
Tugwell  v.  Hooper,  10  Beav.  19. 

Unless,  in  an  order  to  amend  made  by  the 
Court,  another  period  is  mentioned  tli  m  iln-  t:m<' 
specified  in  the  34th  section  of  the  Kith  Order  of 
May,  1845,  such  amendments  must  be  made 
within  fourteen  days  from  the  d;ite  <>t'  the  order 
made  by  the  Court."  Cridliirul  v.  De  Mntiley(Lord), 
12  Jur.  1015— V.C.  li. 

XVI,  Rule  22.] — After  plen  and  answer  filed, 
and  plea  overruled,  the  plaintiff,  notwithstanding 
the  expiration  of  six  weeks  from  the  tiling  <>l  the 
pica  and  answer,  filed  exceptions  to  ih<-  .m.-wi-r, 
and  obtained  an  order  at  the  UoMs  !<•  refer  them 
to  the  Master:  — He!. I.  th;it  the  except s  were 

regularly  filed,  and,  per  the  Master  of  tin-   K"lis 
and  VVifiram,  V.  ('.,   that  the  ItJih  Order  oi    V 
1845,  rule  22,  applies  to  tins  case;   the  BIX  »< 
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mentioned  in  the  order  running  from  the  time  of 
overruling  of  the  plea.  Esdaile  v.  Molynevx,  2 
Coll.  C.  C.  641;  11  Jur.  201;  16  Law  J.,  Chanc.,  68. 

Rule  26.] — A  plaintiff  obtained  an  order  for  re- 
ferring exceptions  to  an  answer,  but  did  not  serve 
it  in  due  time.  The  defendant  moved  to  discharge 
the  order  or  take  the  exceptions  off  the  file.  The 
Court  refused  the  motion,  but  ordered  the  plaintiff 
to  pay  the  costs  occasioned  by  the  exceptions  after 
the  service  of  the  order  of  reference.  Atlee\.  Gib- 
son, 11  Jur.  705— V.  C.  B. 

Rule  38.] — This  has  reference  to  amendments 
after  answer.  When  the  amendments  are  before 
answer,  the  case  is  governed  by  the  14th  rule. 
Rigby  v.  Rigby,  9  Bea.  311. 

Rule  48.] — In  the  time  limited  by  this  rule  Sun- 
day is  reckoned.  Brewster  v.  Thorpe,  11  Jur.  6 — 
V.C.  E. 

XVII.} — In  a  transition  case  under  the  Orders  of 
1845,  exceptions  were  filed  one  day  too  late  ;  the 
Court  declined  to  order  them  to  be  taken  off  the 
file.  Whitmore  v.  Sloane,  9  Bea.  1;  15  Law  J., 
Chanc.,  104. 

XV11L] — The  first  application  for  further  time 
to  answer  should,  under  this  Order,  be  supported 
by  an  application  of  due  diligence.  Broum  v.  Lee, 
12  Jur.  687— R. 

XXL]  — The  Orders  of  1845  do  not  limit  the  time 
within  which  an  application  for  an  order  to  amend 
is  to  be  made  to  the  Master.  Potts  v.  Whitmore, 
10  Beav.  177;  16  L.  J.,  Chanc.,  162. 

After  the  expi/ation  of  the  time  for  obtaining  an 
order  of  course  to  amend,  the  plaintiff,  being  un- 
able to  make  the  affidavit  required  by  the  68th 
Order,  applied  to  the  Court,  in  the  first  instance, 
simply  for  leave  to  amend,  and  obtained  the  order 
on  affidavit  of  service  : — Held,  that  the  order  was 
irregular,  and  it  was  discharged.  Ib. 

Semble,  that  the  application  ought  to  have  been 
made  to  the  Court,  under  the  21st  Order,  to  en- 
large the  time  for  obtaining  the  order  to  amend 
without  the  special  affidavit.  Ib. 

See  infra,  LXVI.  and  LXVIII.  Potts  v.  Whit- 
more, 16  Law  J.,  Chanc.,  162 — R. 

XXVIII.] — Where  the  time  for  serving  a  defend- 
ant with  a  copy  of  the  bill  has  been  enlarged,  it 
is  not  necessary  to  serve  the  defendant  with  the 
order  enlarging  the  time.  Fenton  v.  Clayton,  15 
Sim.  82. 

XXIX.]  — Where  a  subpoena  to  answer  an  amended 
bill  had  been  served  on  defendant's  solicitor  — 
Held,  that  an  appearance  could  not  be  entered  by 
the  plaintiff  for  the  defendant  under  this  Order. 
Sewell  v.  Godden,  1  De  G.  &  S.  126;  11  Jur.  260; 
16  Law  J.,  Chanc.  181. 

A  defendant,  whose  address  was  not  known,  and 
who  could  not  be  found,  and  whose  appearance 
had  not  been  entered  in  answer  to  a  letter  written 
by  the  plaintiff's  solicitor,  which  inclosed  a  copy 
of  the  subpoena  to  appear,  said  that  he  had  received 
the  subpoena,  and  the  plaintiff  moved  for  leave, 
under  the  29th  Order  of  May,  1845,  to  enter  an 
appearance  ;  but  the  service  being  considered  in- 
sufficient, the  motion  was  refused.  Gathercole  v. 
Wilkinson,  11  Jur.  1096— V.  C.  B. 

XXXI.] — On  an  application  on  behalf  of  the 
plaintiff,  made  under  this  Order,  the  affidavits  in 
support  stated,  that  the  defendant  was  aware  of 
the  plaintiff's  intention  to  file  a  bill,  but  went 
abroad  before  the  bill  was  filed,  and  that  the  de- 


ponent believed  that  the  defendant  had  absconded 
to  avoid  process:  —  Held,  that  the  evidence  of 
absconding  to  avoid  process  was  too  doubtful  to 
allow  an  appearance  to  be  entered  by  the  plaintiff 
under  the  Order.  Cope  v.  Russell,  11  Jur.  1032 — 
V.  C.  B.  But  see  S.  C.,  12  Jur.  105— C. 

When  a  party  against  whom  a  judgment  had 
been  recovered  had  taken  advantage  of  a  stay  of 
execution  to  convert  all  his  personal  property  into 
money,  and  go  abroad,  after  notice  from  the  credi- 
tor, that  he  intended  to  file  a  bill  to  enforce  the 
judgment  against  his  real  estate  as  soon  as  the 
interval  required  for  that  purpose  by  the  stat.  1  & 
2  Viet.  c.  110,  should  have  expired: — Held,  on 
such  bill  being  filed  accordingly,  that  the  defend- 
ant was  to  be  considered  as  having  absconded  to 
avoid  process  in  this  suit,  and,  therefore,  at  all 
events,  within  the  31st  Order  of  May,  1845.  Cope 
v.  Russell,  2  Ph.  404  ;  12  Jur.  105. 

But,  semble,if  it  had  appeared  that  he  had  gone 
abroad  within  two  years  before  the  filing  of  the 
bill  to  avoid  process  generally,  that  would  have 
been  sufficient,  within  the  meaning  of  the  Order. 
Ib. 

XXXIL] — On  an  application  that  the  solicitor  of 
a  feme  covert  might  be  appointed,  under  the  32d 
Order  of  1845,  guardian  to  defend  her  husband, 
who  was  a  lunatic,  the  Court  required  evidence 
that  the  husband  and  wife  had  no  adverse  inte- 
rests. Biddulph  v.  Camoys  (Lord),  9  Beav.  548. 

The  Court  refused  to  appoint  the  plaintiff's  soli- 
citor guardian  of  a  lunatic  defendant.  Ib. 

In  appointing  such  guardian  the  Court  will  not 
interfere  with  his  discretion.  Ib. 

After  an  infant  defendant  had  appeared,  the 
plaintiff  moved,  under  the  32d  Order  of  May,  1845, 
that  J.  S.,  a  solicitor,  might  be  appointed  the  in- 
fant's guardian,  to  answer  the  bill  and  defend  the 
suit: — Held,  that,  as  the  infant  had  appeared,  the 
Court  might  grant  the  motion  on  an  affidavit,  sta- 
ting merely  that  notice  of  the  motion  had  been 
served  on  the  solicitor  who  had  entered  the  appear- 
ance, after  the  expiration  of  the  time  allowed  for 
answering,  and  more  than  six  days  before  the  hear- 
ing of  the  motion.  Cookson  v.  Lee,  15  Sim.  302. 

Notice  of  an  application  under  this  Order,  to 
appoint  guardians  ad  litem  to  infants  whose  father 
was  dead,  was  served  at  the  house  of  the  mother 
and  her  second  husband,  with  whom  the  infants 
were  residing  : — Held  sufficient.  Hitch  v.  Wells, 
8  Bea.  576. 

XXXIH,  Rule  1.] — It  is  not  necessary  under  this 
Order  to  limit  a  time  for  demurring.  Blenkinsopp 
v.  Blenkinsopp,  8  Bea.  612. 

Leave  was  asked  to  serve  a  subpoena  on  a  de- 
fendant at  Holyrood  House, — Held,  that  it  was 
not  necessary  so  to  limit  the  order;  and  leave  was 
given  to  serve  it  any  where  in  Scotland.  16. 

An  order  for  leave  to  serve  a  party  abroad  is  not 
irregular  on  the  face  of  it,  merely  because  the 
affidavit  on  which  it  was  obtained  states  only  the 
place  of  the  party's  residence,  without  any  other 
circumstances  to  warrant  the  order.  Blenkinsopp 
v.  Blenkinsopp,  2  Ph.  1. 

XLIIL]  —  The  direction,  that  commissions  to 
take  answers  are  to  be  made  returnable  without 
delay,  does  not  preclude  the  answer  from  being 
filed,  although  delay  may  in  fact  have  occurred. 
Hughes  v.  Williams,  5  Hare,  211. 

XLV.] — Plaintiff,  on  filing  bill,  gave  notice  of 
motion  for  injunction.  Motion  stood  over  at  re- 


The  plaintiff  having  served  some  of  the  defend- 
ants residing  out  of  the  jurisdiction  under  the 
4  &  5  Will.  4,  c.  82,  and  entered  an  appearance  for 
them,  and  filed  a  traversing  note  under  the  52d 
Order  of  May,  1845,  moved,  under  the  56th  Order 
of  May,  1845,  that  a  copy  of  the  traversing  note 
might  be  served  on  them.  Motion  refused.  Ander- 
son v.  Slather,  16  Law  J.,  Chanc.,  152;  and  re- 
ported as  Anon.,  11  Jur.  28 — C. 

Traversing  note  taken  off  the  file  at  the  instance  of 
the  defendant  asking  for  leave  to  put  in  his  answer 


after  replication. 
128;   11  Jur.  261; 


Towne  v.  Bonnin,  1  De  G  &  S. 
16  Law  J.,  Chanc.,  182. 


LXII1.] — This  Order  relating  to  abatement  by 
the  death  of  a  sole  plaintiff  is  not  alone  applicable 
to  abatements  subsequent  to  the  Order  of  May, 
1845,  coming  into  operation,  but  to  an  abatement 
which  had  previously  occurred.  Williams  v.  Da- 
vies,  12  Jur.  322— V.  C.  E. 

LXV1.] — An  order  to  amend  after  a  plea  to  all 
the  relief,  and  an  answer  to  the  discovery  asked  by 
a  bill,  is  not  to  be  obtained  as  of  course  under  the 
66th  Order  of  May,  1845  j  and  an  order  so  obtained 
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quest  of  defendants,  who  then  filed  a  demurrer, 
which  was  overruled,  but  on  appeal  was  allowed, 
and  plaintiff  was  ordered  to  pay  defendants  the 
costs  occasioned  by  the  demurrer,  and  their  costs 
of  suit.  No  order  on  merits  was  ever  made  upon 
the  motion: — Held,  that  the  costs  incurred  by  the 
defendants  in  reference  to  that  motion  were  not 
costs  of  suit,  and  that  they  were  not  entitled  to 
them.  Finden  v.  Stephens,  11  Jur.  898;  16  Law 
J.,  Chanc.,  526— V.  C.  E. 

The  Court  will  not  deprive  a  party  of  an  advan- 
tage which  he  has  gained  by  his  opponent's  neglect 
to  comply  with  the  requisitions  of  a  General  Order 
of  the  Court,  unless  a  special  case  for  so  doing  is 
made  out.  The  plaintiff  having  neglected  to  set 
down  the  defendant's  demurrer  for  argument,  as 
directed  by  the  46th  Order  of  the  8th  May,  1845, 
and  his  bill  being  in  consequence  out  of  Court,  the 
Lord  Chancellor,  in  the  absence  of  special  circum- 
stances, discharged  an  Order  of  Wigram,  V.  C., 
by  which  it  was  ordered  that  the  plaintiff's  bill 
should  be  restored,  and  liberty  was  given  to 
amend.  Matthews  v.  Chichester,  li  Jur.  49  ;  16  Law 
J.,  Chanc.,  160 — C. 

XLVIUSf  XLIX.]  —Upon  a  bill  filed  for  discovery 
and  relief,  a  plea  to  all  the  relief,  but  not  in  form 
to'all  the  discovery,  is  not  a  plea  to  "  the  whole 
bill,"  within  the  meaning  of  the  4Sth  and  49th 
Orders  of  May,  1845;  and  where,  after  the  expi- 
ration of  three  weeks,  a  defendant  having  so 
pleaded  to  all  the  relief,  but  not  to  all  the  disco- 
very, obtained  as  of  course  an  order  to  dismiss  the 
bill  : — Held,  that  such  order  was  irregular.  Neck 
\.  Gains,  1  De  G.  &  S.  223;  11  Jur.  763. 

LVL] — Leave  given  to  serve  a  traversing  note 
on  a  defendant  for  whom  the  plaintiff  had  entered 
an  appearance,  though  the  case  was  not  within  the 
56th  Order  of  May,  1845,  which  authorizes  such 
service  only  on  a  defendant  who  defends  either  in 
person  or  by  a  solicitor.  Moss  v.  Buckley,  2  Ph. 
628  ;  12  Jur.  487;  17  L.  J.,  Chanc.,  414. 

Personal  service  of  the  copy  of  a  traversing  note 
nfay  be  made  (by  leave  of  the  Court,  independent- 
ly of  the  General  Orders)  upon  a  defendant  who 
has  not  taken  any  step  to  defend  the  suit,  either 
in  person  or  by  a  solicitor,  and  where  the  service 
cannot,  therefore,  be  made  in  the  manner  directed 
by  the  56th  General  Order  of  May,  1845.  Laurie 
v.  Burn,  6  Hare,  308;  12  Jur.  598;  17  L.  J., 
Chanc.,  384. 
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--„--  with  costs.     Neck  v.  Gains,  1    [ie 
G.  &  S.  223;   11  Jur.  7C3. 

LXVL  and  LXVII1.}  -The  expressions  "last 
answer"  and  "the  last  of  several  answers,-  ,„ 
the  General  Orders  regulating  tho  period  within 
Which  a  plaintiff  may  obta.n  an  order  ofcour. 
amend  mean  the  last  answer  required  m  the  lh,  „ 
state  of  the  record.  Forman  v.  Gray,  9  I: 

"The  last  of  several    answers"    in   the   CCth 

S.  lol^F3  1S45'  and  "the  last  answer"  m 
the  OStn  Order,  mean  the  last  answer  that  is  re- 
quired to  be  put  in  before  a  replication  can  be 
hied.  Arnold  v.  Arnold,  1  Ph.  805;  11  Jur  360- 
16  Law  J.,  Chanc.,  236. 

Distinction  between  the  evasion  of  the  General 
Orders  and  irregularity.  Ib. 

All  applications  for  leave  to  amend  under  the 
Orders  of  May,  1845,  are  to  be  made  in  the  first 
instance  to  the  Master.     Coombe  v.  Ramsay.  2  Ph 
168;   10  Jur.  1091;    16  Law  J.,  Chanc.,  214. 

Two  orders  had  been  made  by  the  Court,  on 
notice  to  the  defendant,  for  leave  to  amend  the 
plaintiff's  bill  after  the  expiration  of  the  time 
within  which  orders  might  be  obtained  to  amend 
as  of  course  ;  but  the  affidavits  filed  in  support  of 
the  motions  were  not  in  conformity  with  the  requi- 
sitions of  the  69th  of  the  General  Orders  of  the 
Court  of  the  8th  of  May,  1845:— Held,  on  motion 
to  discharge  both  the  orders,  that,  notwithstand- 
ing the  21st  of  the  Orders  of  the  8th  of  May,  1845, 
the  orders  made  were  irregular.  Potts  v.  Whit- 
more,  16  Law  J.,  Chanc.,  162— R. 

LXV1I.] — The  affidavit  required  by  this  Order, 
on  a  special  application  to  amend  an  information, 
must  be  made  by  the  solicitor  to  the  relators.  At- 
torney-General v.  Wake/nan,  15  Sim.  358. 

LXXVL] — Where  husband  and  wife  are  defend- 
ants to  a  suit,  and  there  is  no  order  for  the  wife  to 
answer  separately,  if  the  plaintiff  has  a  right  to 
have  the  bill  taken  pro  confesso  against  the  hus- 
band under  the  76th  Order  of  8th  May,  1845,  the 
order  should  be  made  to  take  it  pro  confesso 
against  the  wife  also.  Alexander  v.  Osborne.  11 
Jur.  444;  16  Law  J.,  Chanc.,  368— C. 

Proceedings  to  take  a  bill  pro  confesso  under  the 
76th  Order  of  May.  1845,  unaffected  by  the  circum- 
stance that  the  defendant  has  not  been  brought  to 
the  bar  of  the  Court  within  the  time  mentioned  in 
rule  5,  sect.  15  of  11  Geo.  4  &  1  Will.  4,  c.  36. 
Dresser  v.  Morton,l  Coop.  376. 

LXXV1I.  and  LXXVIIL]  —Practice  in  reference 
to  taking  a  bill  pro  confesso.  Clarke  v.  Clarke, 
11  Jur.  705— V.  C.  B. 

LXXXL]  — The  "order"  referred  to  in  this 
General  Order  is  not  the  "decree"  that  the  bill 
be  taken  pro  confesso,  but  the  "preliminary 
order"  that  the  clerk  of  records  do  attend  with  the 
record  ;  the  object  of  this  General  Order  being  to 
assimilate  the  practice  where  there  is  one  defend- 
ant to  that  where  there  are  several.  Hroi,-n  v. 
Home,  8  Beav.  607;  16  Law  J.,  Chanc.,  177. 

LXXXl'IIL] — The  notice  required  by  this  ('r 
does  not  apply  to  proceedings  for  appointing  .1  re- 
ceiver,  but   only  to   his   taking    possession    of  the 
estates  when  appointed.     Dresser  v.  Morion.  1  Hi. 
2S5. 

A  bill  was  taken  pro  confesso,  and  «.is  lervi 
but  the  defendant  could   nut   afterwards  be  found. 
Liberty  was  given  to   the   plaintilf,  under  the   >Mli 
Order  of  1845,  to  issue  anil   execute   such   pr. 
of  contempt  as  he  might  be  advised,  to  compel  the 
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performance  of  the  decree.     Brown  v.  Home,  10 
Beav.  400. 

CI11.  and  CIV.} — Under  these  Orders  additional  ' 
interrogatories  may  be  exhibited  before  the  com- 
missioner for  the  examination  of  witnesses,  during 
the  sitting  of  the  commission,  as  circumstances 
may  require;  and  it  is  not  necessary  to  obtain  an 
order  of  the  Court  for  that  purpose.  Lancashire 
v.  Lancashire,  16  Law  J.,  Chanc.,  48;  10  Jur. 
938— R. 

CXI.] — A  subpoena  to  rejoin  had  been  served 
before  the  Orders  of  1845  came  into  operation,  but 
no  step  had  been  taken  by  the  plaintiffs  since. 
The  defendant  moved  that  publication  should  pass 
forthwith,  but  the  Court  ordered  that  it  should 
pass  on  a  future  day.  Day  v.  Bezzel,  11  Jur.  96 — 
V.  C.  B. 

The  Court,  under  the  circumstances  of  the  case, 
allowed  publication  to  be  enlarged,  where,  in  con- 
sequence of  the  mistake  of  the  solicitor  in  filing 
a  replication,  it  had  passed  under  the  lllth  Order 
of  8th  May,  1845.  Wragg  v.  Wragg,  11  Jur. 
701— C. 

If  a  cause  was  at  issue  before  the  Orders  of  May, 
1845,  came  into  operation,  publication  in  it  does 
not  pass,  either  under  the  1 1 1th  Order,  or  by  giving 
rules  according  to  the  old  practice ;  but  a  special 
order  must  be  made  for  the  purpose.  Thomas  v. 
Lewis,  15  Sim.  296;  17  L.  J.,  Chanc.,  135. 

CX1V.] — The  case  of  Dalton  v.  Hayter,  7  Beav. 
586,  is  not  overruled  by  Arnold  v.  Arnold,  1  Ph. 
805.  See  Sprye  v.  Reynell,  10  Beav.  351;  11  Jur. 
484;  16  Law  J.,  Chanc.,  286. 

In  the  General  Order  relating  to  dismissal  for 
want  of  prosecution,  the  expression  "last  of  the 
answers"  means  the  last  of  the  answers  of  one  of 
several  defendants  moving  to  dismiss;  but  in  the 
General  Order  relating  to  amendments,  the  ex- 
pressions "the  lastanswer,"  and  "the  last  ofseve- 
ral  answers,"  mean  the  last  of  the  several  answers 
of  the  several  defendants.  Sprye  v.  Reynell,  10 
Beav.  351 ;  11  Jur.  484;  16  L.  J.,  Chanc.,  286. 

Under  the  Orders  of  May,  1845,  in  a  case  where 
there  are  several  defendants,  any  one  of  them  may 
move  to  dismiss  for  want  of  prosecution  at  the  ex- 
piration of  four  weeks  after  his  answer  is  sufficient, 
if  the  plaintiff  has  since  taken  no  step,  and  that 
although  his  co-defendants  may  not  have  put  in 
their  answer ;  but  an  order  to  amend,  obtained  and 
served  after  the  notice  of  motion  and  before  its 
hearing,  is,  under  ordinary  circumstances,  an 
answer  to  the  motion  to  dismiss;  but  the  plaintiff 
having  by  such  means  intercepted  the  defendant's 
right,  must  pay  the  costs  of  the  motion.  Lester 
v.  Archdale,  9  Bea.  156. 

Fending  a  reference  of  title,  ordered  upon  mo- 
tion, in  a  suit  for  specific  performance,  the  de- 
fendant cannot,  under  the  114th  Order  of  May, 
1845,  dismiss  the  bill  for  want  of  prosecution. 
Collins  v.  Grieves,  5  Hare,. 596. 

By  the  words  "  last  of  the  answers"  in  the  114th 
Order  of  May,  1845,  is  meant  the  last  answer  of 
the  defendant  moving  to  dismiss.  And  this  con- 
struction was  not  dissented  from  by  the  Lord 
Chancellor  in  Arnold  v.  Arnold.  Sprye  v.  Reynell, 
11  Jur.  484  ;  16  Law  J.,  Chanc.,  286— R. 

CXXIL] — Reference  to  the  Master  under  this 
Order,  to  distinguish  the  parts  of  across  bill  which 
were  of  unnecessary  length,  and  to  ascertain  the 
costs  thereby  occasioned.  Woods  v.  Woods,  5 
Hare,  229. 

CXXV.} — This  Order  applies  only  to  a  bill  of 


discovery  filed  by  a  defendant  in  aid  of  his  de- 
fence to  an  existing  suit.  As  to  all  other  bills 
of  discovery  the  old  practice  is  still  applicable. 
Dingwall  v.  Hemming,  11  Jur.  177;  16  Law  J., 
Chanc.,  267— C. 

By  the  General  Orders,  the  costs  of  a  bill  of 
discovery  are  to  be  costs  in  the  cause,  unless  the 
Court  otherwise  orders : — Held,  that  the  Court 
will  not  vary  the  rule,  merely  because  the  de- 
fendant does  not  make  the  whole  matters  of  a  bill 
of  discovery  available.  Robinson  v.  Wall,  10 
Beav. 73. 

See  also  Hughes  v.  Clerk,  6  Hare,  195. 

Order  of  April  13,  1847. 

An  order  of  course  to  amend  obtained,  but  not 
served,  before  a  notice  of  motion  to  dismiss  for 
want  of  prosecution  has  been  served,  is  to  be  con- 
sidered a  nullity,  and  is  no  answer  to  the  motion 
to  dismiss.  Jones  v.  Charlemont  (Lord),  12  Jur. 
389  ;  17  L.  J.,  Chanc.,  449— V.  C.  E. 


XVIII.  MISCELLANEOUS. 

If  one  of  two  plaintiffs  appears  in  person,  the 
other  cannot  be  heard  by  counsel ;  for  co-plaintiffs 
cannot  sever,  nor  can  the  same  party  be  heard 
both  in  person  and  by  counsel.  Newton  v.  Ricketts, 
2  Ph.  624;  12  Jur.  238. 

See,  also.  S.  C.  12  Jur.  107— R. 

The  Vice-Chancellor,  by  permission  of  the  Lord 
Chancellor,  granted  an  injunction  in  a  cause  at- 
tached to  the  Rolls'  Court : — Held,  that  the  Master 
of  the  Rolls  had  no  authority  to  dissolve  it.  Pa- 
redes  v.  Lizardi,  9  Beav.  490. 

In  order  to  save  the  expense  of  serving  different 
parties,  an  inconsiderable  aggregate  fund  was 
ordered  to  be  severed  and  carried  over  to  separate 
contingent  accounts.  Handley  v.  Met  calf e,  9  Beav. 
495. 

The  Court  has  sufficient  authority,  when  the  oc- 
casion requires  its  exercise,  to  prevent  parties 
converting  its  own  rules,  and  the  sanctions  em- 
ployed to  enforce  them,  into  the  means  of  injus- 
tice. Suffield  (Lord)  v.  Bond,  10  Beav.  146. 

Where  nothing  had  been  done  in  a  cause  for 
many  vears  till  November,  1847,  the  Court,  after 
having"  refused  the  defendant  leave  to  file  a  new 
replication,  and  having  refused  to  dismiss  the 
cause,  but  having  ordered  it  to  be  set  down,  re- 
fused to  suppress  depositions  taken  in  December, 
1847.  Lewis  v.  Thomas,  12  Jur.  67— V.  C.  E. 

Abatement,  Effect  of.] — Where  the  right  is  clear 
by  reports  and  orders  in  the  cause,  and  the  appli- 
cation is  to  get  money  or  title-deeds  out  of  court, 
upon  the  right  clearly  established  by  suits,  re- 
ports, and  orders,  an  abatement  of  the  suit  will 
not  prevent  the  Court  from  complying  with  the 
application.  Houghton  v.  Godschall,  2  Coop.  89 
— C. 

If  the  party  making  the  application  does  not 
claim  under  some  report  or  order  upon  a  clear 
right  already  established,  but  desires  the  declara- 
tion of  the  Court  upon  a  point  that  has  not  yet 
been  raised  and  determined,  the  Court  has  no 
power  to  comply  with  the  application  without  the 
consent  of  all  parties  interested.  Ib. 

Action  at  Law.] — Where  a  bill  to  restrain  an 
alleged  infringement  of  a  copyright  is  retained  at 
the  hearing,  with  liberty  to  the  plaintiff  to  bring 
an  action,  and  the  action  is  accordingly  brought, 
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and  fails    it  is  of  course   that  the  bill  should  be  ,  have  applied  to  the  Insolvent  DH.tor 
dismissed  w,th  costs,  and,  therefore,  if  dismissed    application   was  ordered     o  iti,± 

without  costs,  it  is  error  on  the  face  of  the  decree. 
Chappell  \.  Pitrday,  2  Ph.  227;  11  Jur.  256— C. 

Where  the  Court  had,   at  the   hearing   of  the 
cause,  ordered   an  injunction   bill  to  be  retained, 


with  liberty  for  the  plaintiff  to  bring  an  action 
Wigram,  V.  C.,  and  subsequently  the  Lord  Chan- 
cellor, refused  to  compel  the  defendant  to  admit 
certain  facts,  which  the  plaintiff  alleged  had  been 
proved  at  the  hearing;  the  judgment  of  the  Lord 
Chancellor  proceeding  chiefly  on  the  ground,  that 
he  was  not  in  a  position  to  take  notice  of  what  was 
alleged  by  the  plaintiff  as  to  these  facts.  Rodgers 
v.  Novell,  11  Jur.  73— C. 

It  is  not  the  ordinary  practice  of  the  Court  to  in- 
terfere with  the  contest  at  law  between  parties 
whom  it  has  permitted  to  use  that  method  of  trying 
their  rights.  Ib. 

Appearance.] — Plaintiff  entering  appearance  for 
defendant.  See  General  Order,  supra,  (May  8, 
1845)  XXIX.,  XXXI. 

Arrest. — 1.  Discharge  from.] — Cases  in  which 
the  Court,  upon  ordering  the  discharge  of  a  party 
from  his  arrest,  will  impose  upon  him  the  condi- 
tion that  he  shall  bring  no  action  in  respect  of  the 
arrest.  Newton  v.  Askew,  6  Hare,  324. 

2.  Privilege  from  ]  — Where  an  insolvent,  on  his 
return  from  attending  the  Court  of  Bankruptcy  on 
his  own  petition  for  protection,  under  5  &  6  Viet. 
c.  116,  was  arrested  under  an  attachment  of  the 
Court  of  Chancery,  his  application  to  the  Court  of 
Chancery  to  be  discharged  was  held  improper,  and 
refused.  Plomer  v.  Macdonovgh,  1  Be  G.  &  S. 
232;  11  Jur.  899;  16  L.  J.,  Bank.,  14. 

A  party  in  a  cause,  who  is  interested  in  a  decree 
which  has  been  pronounced,  is  privileged  from  ar- 
rest in  attending  the  registrar's  office  on  passing 
the  minutes  of  the  decree.  Newton  v.  Askew, 
6  Hare,  319. 

Attachment.] — There  is  no  such  rule  as  that  an 
attachment  cannot  have  a  longer  return  than  the 
last  return  of  the  term  following  that  in  which  it 
is  tested.  (1  Dan.  Ch.  Pr.  587,  and  1  Smith,  2d 
Edit.,  126).  Wroe  v.  Clayton,  12  Jur.  321— V. 
C.  E. 

The  words  of  the  3d  rule  of  sect.  15,  1  Will.  4, 
c.  36,  are  permissive;  and  a  writ  returnable  in  va- 
cation is  good  if  there  be  at  the  least  fifteen  days 
between  the  teste  and  the  return.  Ib. 

A  plaintiff  was  imprisoned  under  certain  attach- 
ments for  non-payment  of  costs  under  20Z.  Subse- 
quently he  obtained  his  discharge  by  an  order  of 
the  Court  of  Exchequer,  on  the  representation 
that  he  was  imprisoned  for  a  debt  less  than  20/. 
But  the  Court  of  Exchequer  afterwards,  at  the  in- 
stance of  the  defendant,  discharged  that  order,  but 
on  ground  of  want  of  jurisdiction  refused  to  re- 
commit the  plaintiff.  Under  these  circumstances 
the  defendant  was  permitted  to  issue  new  attach- 
ments against  the  plaintiff.  Wenham  v.  Bowman, 
12  Jur.  687;  17  L.  J.,  Chanc.,  479— R. 

Prior  to  the  issue  of  the  new  writs  a  vesting  or- 
der against  the  plaintiff  was  obtained  by  the  de- 
fendant from  the  Insolvent  Debtors'  Court : — Held, 
that  this  formed  no  ground  for  the  discharge  of  the 
plaintiff,  who  had  refused  to  file  his  schedule  as 
required  by  1  &  2  Viet.  c.  110.  Ib. 

Contempt.] — Where  a  party  who  was  in  prison 
for  contempt  for  non-payment  of  money,  and 
nothing  remained  to  be  done  in  the  suit,  applied 
for  her  discharge,  and  it  appeared  that  she  might 
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1     over,    without 
prejudicc   to   aii   npplieatioii  I,,  that  (  ,,urt.      .V 
ball  v.  Lixon,  12  Jur.  -171  — V.  (  .  l;. 


although 
cleared. 


After  a  petition  had  stood  over  at  the  rcque-t  of 
tin-  respondent's  counsel  r,,r  Ins  convenience,  the 
petitioner  incurred  a  contempt,  which  be  had  not 

cleared  when  the  petition  came  on  a|_'.-mi  : ||, 

that  he   was  nevertheless   entitled   to  be  heard.' 
Bristowe  v.  Needham',  2  Ph.  190  ;  1  Coop.  286. 

A  party  in  contempt  may  give  a  notice  of  motion 
ho  cannot  move  until  the  contempt  is 
Chuck  v.  Cremer,  1  Coop.  247. 

Moving  upon  the  answer  is  a  waiver  of  the  con- 
tempt. Ib. 

With  reference  to  clearing  contempt,  the  answer 
must  be  taken  as  sufficient  until  exceptions  are  ac- 
tually allowed.  Ib. 

Case  at  Law.] — By  a  company's  act,  shares 
were  to  be  forfeited  on  non-payment,  within  a 
given  time,  of  calls  ;  and,  under  certain  circum- 
stances, shareholders  were  entitled  to  receive  in- 
terest on  their  paid-up  calls.  A  shareholder, 
who  had  become  so  entitled  to  interest,  neglected 
to  pay  up  a  further  call  within  the  prescribed  time. 
On  a  motion  on  her  behalf  to  restrain  the  company 
from  forfeiting  the  shares,  she  having  offered  to 
pay  the  difference  between  the  amount  of  the 
call  and  the  interest  that  was  due  to  her,  she  was 
permitted  to  pay  the  amount  under  protest,  and 
without  prejudice  to  the  question  in  the  cause: — 
Held,  that  the  Court  could  not,  at  such  a  stage  of 
the  cause,  direct  a  case  for  the  opinion  of  a  Court 
of  law,  without  the  consent  of  the  defendant. 
Naylor  v.  South  Devon  Railway  Company,  11  Jur. 
31— V.  C.  B. 

Court  of  Chancery — Judges  of — Jurisdiction.] — 
In  the  vacation,  the  Vice-Chancellor  heard  a  mo- 
tion for  the  Master  of  the  Rolls,  which  he  refused: — 
Held,  that  no  application  for  the  same  purpose 
could  afterwards  be  made  to  the  Master  of  the 
Rolls,  even  if  supported  on  different  grounds  from 
those  before  the  Vice-Chancellor.  Man  v.  Ric- 
ketts,  9  Bea.  4. 

Officers  of — Duties.]  — Returns  to  writs  of  habeas 
corpus,  when  disposed  of,  are  to  be  sent  to  the 
Record  Office,  and  not  to  be  re-delivered  to  the 
officer  who  made  them.  Oldfield  v.  Cobbctt,  2  Ph. 
289. 

Further  Directions.] — Whether  it  is  regular  to 
present  a  petition  to  come  on  with  the  cause  on 
further  directions,  for  the  purpose  of  stating  cir- 
cumstances occurring  since  the  filing  of  the  bill, 
with  a  view  only  to  the  adjudication  of  the  costs 
of  suit.  Semble,  not.  Tanner  v.  Dancey,  9  Hea. 
339. 

Cause  set  down  again  for  hearing  on  further  di- 
rections, on  the  petition  of  del'end-ints,  nut  of  tin- 
jurisdiction  at  the  first  hearing,  win.  subsequently 
appeared,  in  order  to  enable  tliem  to  appeal  1'r.nu 
the  decree.  Prendergast  v.  LusMngton,  5  II. m  . 
177. 

Matters  at  issue  at  the  first  hearing,  winch  are 
neither  decided,  put.  into  a  train  of  invest 
nor  reserved,  must,  on  further  directions,  b«  re- 
garded cither  as  abandoned,  or  as  points  on  which 
(he  |,hiintitr  was  enliti-'il  to  no  order.  1'tisfinf;- 
htim  v.  Shcrborn,  0  Heav.  •!.'  I. 

At  the  first  hearing  liberty  was  giVefl  to  !).. 
fendant  to  bring  an  ai-lion  ai  I"  a  '  har^e. 
stained  from  so  doing:— Held,  that,  in  the  abscm  c 
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of  some  proper  excuse,  the  charge  must  be  consi- 
dered as  having  failed.     Ib. 

Where  the  Master  finds  by  his  report  that  there 
is  no  settlement  of  a  fund  in  Court  to  which  a  mar- 
ried woman  is  entitled,  it  is  the  general  rule,  that 
application  should  be  made  for  payment  to  the  hus- 
band by  petition  presented  after  the  decree  on  fur- 
ther directions  has  been  made,  in  order  that  it  may 
be  in  evidence  before  the  Court,  by  affidavit,  that,  at 
the  date  of  the  decree  on  further  directions,  there 
was  no  settlement  of  the  fund  in  Court;  yet  when  the 
sum  is  small  (under  2001.),  and  all  parties  to  the 
suit  consent,  the  Court  will  not  put  the  parties  to 
the  expense  of  a  petition,  but  insert  an  order  for 
payment  to  the  husband  in  the  decree  on  further 
directions.  Hedges  v.  Clarke,  1  De  G.  &  S.  354. 

Hearing.} — See  General  Orders,  supra,  (August 
26,  1841)  XL. 

Where  the  answer  to  a  bill  for  an  account  sets 
up  a  counter-claim,  as  to  which  it  is  doubtful 
whether  it  would  or  would  not  be  available  to  the 
defendant  as  an  item  of  discharge  under  the  gene- 
ral account  directed  by  the  decree,  the  Court,  as 
the  safer  course,  will  make  it  the  subject  of  a  spe- 
cial inquiry.  Lord  v.  Wightwick,  2  Ph.  110. 

Where,  at  the  hearing  of  a  cause,  an  inquiry  is 
directed,  founded  on  a  suggestion  in  the  answer, 
it  ought  to  be  strictly  limited  to  the  specific  case 
suggested.  M'Mahon  v.  Burchell,  2  Ph.  127;  1  Coop. 
457. 

If  a  bill  makes  a  case  of  actual  fraud,  and,  at 
the  hearing,  the  fraud  is  disproved,  or  not  estab- 
lished, the  Court  will  not  in  general  allow  the  bill 
to  be  used  for  any  secondary  or  inferior  kind  of  re- 
lief to  which  the  plaintiff  might  otherwise  have 
been  entitled,  but  will  dismiss  it  at  once.  Glass- 
cott  v.  Lang,  2  Ph.  310;  11  Jur.  642  ;  16  Law  J., 
Chanc.,429. 

But  where  a  bill  sought  to  set  aside  a  bottomry 
bond,  as  having  been  concocted  in  a  fraudulent 
conspiracy  between  the  captain  of  the  ship  and  the 
obligee,  though  the  fraud  was  disproved,  at  the 
hearing,  the  Court,  at  the  request  of  the  defend- 
ant, directed  the  usual  inquiries,  for  the  purpose  of 
ascertaining  how  much  of  the  sum  secured  by  the 
bond  was  a  proper  subject  of  bottomry.  Ib. 

An  objection  for  want  of  parties  having  been  al- 
lowed at  the  hearing,  the  plaintiffs  obtained  an 
order  for  leave  to  amend  by  adding  parties.  They 
did  not,  however,  amend,  but  again  brought  on  the 
cause  for  hearing,  without  having  discharged  the 
order,  or  stated  on  the  record  why  they  had  not 
acted  upon  it.  The  Court  refused  to  proceed  with 
the  hearing.  Davis  v.  Chanter,  15  Sim.  93. 

In  a  suit  by  a  legatee  claiming  several  legacies 
under  the  will  and  codicils  of  the  testator,  against 
the  executor,  naming  as  a  defendant  another  lega- 
tee, who  under  one  construction  of  a  bequest 
would  be  entitled  to  an  interest  in  one  of  the  lega- 
cies claimed  by  the  plaintiffs  ;  the  plaintiffs  alleged 
by  their  bill  that  the  other  legatee  so  named  as  a 
defendant  was  out  of  the  jurisdiction,  but  did  not 
prove  it;  and,  upon  motions  ex  parte,  supported 
by  affidavits,  that  such  other  legatee  could  not  be 
found  to  be  served  with  process,  obtained  leave  to 
file  a  replication,  and  afterwards  to  set  down  the 
cause  against  the  defendants  who  had  appeared 
and  answered.  At  the  hearing,  the  absence  of  the 
other  legatee  was  urged  by  the  executor  as  a  pre- 
liminary objection  to  the  hearing  of  the  cause,  but 
the  Court  heard  the  cause  upon  the  questions  of 
construction  on  the  bequests  in  which  the  absent 


legatee  was  not  interested,  and  reserved  the  con- 
sideration of  the  question  as  to  the  bequest,  in 
which  it  was  suggested  that  the  absent  party  had 
an  interest,  directing  that  legacy  to  be  brought  into 
court,  and  also  directing  an  inquiry  before  the 
Master,  whether  the  absent  party  was  out  of  the 
jurisdiction.  Mores  v.  Mores,  6  Hare,  125;  12  Jur. 
620;  17  L.  J.,  Chanc.,  311. 

Considerations  which  influence  the  Court  in 
directing  inquiries  at  the  hearing  of  a  cause  to  per- 
fect the  evidence  on  behalf  of  the  plaintiff;  and 
distinction  where  the  inquiries  are  sought  to  show 
that  the  plaintiff'  is  entitled  to  relief  in  the  suit, 
and  where,  the  title  to  some  relief  being  proved, 
the  inquiries  are  to  be  directed  only  to  the  measure 
of  that  relief.  Simmons  v.  Simmons,  6  Hare,  SCO. 

An  objection,  however  valid  at  an  earlier  stage 
of  the  cause,  will  not  be  entertained  at  the  hear- 
ing, where  the  Court  is  th'en  in  a  position  to  make 
a  final  decree,  which  shall  prevent  the  occur- 
rence of  the  mischief  against  which  the  objection 
is  directed.  Wilson  v.  Short,  12  Jur.  301;  17  L. 
J.,  Chanc.,  289— V.  C.  W. 

A  suit  instituted  in  the  Court  of  Chancery  by 
executors,  pending  litigation  respecting  the  will 
in  the  Ecclesiastical  Court,  is  not  to  be  brought 
to  a  hearing  until  the  litigation  in  the  Ecclesias- 
tical Court  is  determined.  Barton  v.  Haynes,  12 
Jur.  346— V.  C.  B. 

Inquiries  directed.] — A  testator  died  seised  of  a 
moiety  of  a  plantation  in  Jamaica.  A.  and  B.,  the 
owners  of  the  other  moiety,  granted  a  lease  of  it 
to  the  trustee  and  executor  of  the  testator's  will. 
He  died  before  the  lease  expired.  After  his  death 
certain  persons  resident  in  Jamaica  were  ap- 
pointed receivers  and  managers  of  the  testator's 
estates,  in  a  suit  in  this  country,  for  the  execution 
of  the  trusts  of  the  will ;  and  a  merchant  in  Lon- 
don was  appointed  consignee  and  receiver  of  the 
produce  of  the  estates.  The  managers  and  re- 
ceivers took  possession  of  the  entirety  of  the  plan- 
tation, and  shipped  the  produce  to  the  consignee, 
but  did  not  pay  A.  and  B.  any  rent.  A.  and  B., 
though  not  parties  to  the  suit,  petitioned,  in  it,  to 
be  paid  the  arrears  of  rent  due  to  them,  out  of  the 
funds  in  the  cause,  which  had  arisen  from  the 
balances  paid  in  by  the  consignee.  The  Court  di- 
rected a  preliminary  inquiry,  with  a  view  to  grant- 
ing the  prayer  of  the  petition.  Neate  v.  Pink,  15 
Sim.  450. 

See,  as  to  inquiries  directed  at  the  hearing.  Sim- 
mons v.  Simmons,  6  Hare,  360. 

Officers  of  Court,  Protection  of.] — The  rule  that 
this  Court  will  not  allow  its  process  to  be  inquired 
of  in  a  court  of  law,  is  only  for  the  protection  of 
the  party  who  has  been  instrumental  in  enforcing 
it,  and  does  not  give  the  party  complaining  of  its 
exercise  a  right  to  elect  between  a  reference  to 
the  Master  and  an  action  at  law.  Arrowsmith  v. 
Hill,  2  Ph.  609. 

An  application  by  a  sheriff,  who,  in  the  execu- 
tion of  a  fi.  fa.  for  costs  under  the  Order  of  May, 
1839,  had  seized  goods  which  were  claimed  as 
the  property  of  third  parties,  to  be  protected  from 
an  action,  and  that  the  claimants  might  come  in 
pro  interesse  suo,  refused  :  the  sheriff  not  being, 
like  a  sequestrator,  an  officer  of  the  Court  of  Chan- 
cery, and  the  protection  given  to  him  by  the  In- 
terpleader Act  being  confined  to  execution  of  pro- 
cess at  law.  Rock  v.  Cook,  2  Ph.  691. 

Pro  Confesso,  taking  Bill.} — Where  a  cause, 
which  was  set  down  for  the  purpose  of  taking  the 
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bill  pro  confesso  against  an  absconded  defendant, 
had  been  struck  out  on  account  of  the  absence  of 
counsel,  the  Court  permitted  the  same  to  be  re- 
stored to  the  paper  on  the  application  of  the 
plaintiff  alone.  Harvey  v.  Renon,  12  Jur.  445 

Practice  as  to  taking  bills  pro  confesso.  Brown 
v.  Home,  8  Bea.  607;  16  Law  J.,  Chanc.,  177.  See 
General  Orders,  supra,  (May  8,  1845),  LXXYI., 
LXXVII.,  LXXVIII.,  LXXXI. 

By  suffering  the  bill  to   be   taken  as  confessed 
against  him,  the  defendant  admits  the  facts  stated 
in  it ;  but  the  plaintiff  must  show  that  the  facts 
admitted  entitle  him  to  relief.   Simmonds  v.  Palles 
2  Jones  &  Lat.  489. 

A  defendant  who,  having  appeared,  was  in  con- 
tempt for  not  answering,  was  brought  to  the  bar  ot 
the  Court  and  pleaded  her  poverty,  whereu 
reference  was  made  to  inquire  into  that  fact."  The 
Master  having  certified  that  default  was  made  in 
showing  poverty,  the  plaintiff  applied  for  a  writ  of 
habeas  corpus  cum  causis,  and  the  Court  ordered 
it  to  issue  to  bring  the  defendant  to  the  bar,  and 
directed  that  the  proper  officer  should  attend  at 
the  return  of  the  writ  with  the  record,  in  order 
that  the  bill  might  be  taken  pro  confesso.  Bull  \. 
Falkner,  11  Jur.  235— V.  C.  B. 

Privilege  from  Arrest.] — A  defendant  in  a  suit, 
who  was  in  contempt  for  non-payment  of  costs, 
was  arrested  while  attending  the  Court  of  Bank- 
ruptcy on  the  matter  of  his  own  petition.  On  a 
motion  made  to  the  Court  of  Chancery  for  his  dis- 
charge, the  application  was  refused.  Plumer  v. 
Macdonald,  11  Jur.  899;  16  Law  J.,  Bank.,  14— 
V.  C.  B. 

Replication.} — Where  the  plaintiff  had  not  given 
notice  of  filing  the  replication  on  the  day  on 
which  it  was  filed,  the  replication  was  ordered  to 
be  taken  off  the  file.  Johnson  v.  Tucker,  11  Jur. 
466  ;  16  Law  J.,  Chanc.,  442— V.  C.  E. 

Where  the  plaintiff  omitted  to  give  notice  of 
replication  till  the  day  after  that  on  which  it  was 
filed,  the  Court  refused  to  order  the  replication  to 
be  taken  off  the  file.  Wright  v.  Angle,  11  Jur. 
987— V.  C.  W. 

Subpoena  to  hear  Judgment.]  —  Service  of  sub- 
poena to  hear  judgment  upon  a  defendant  who  had 
become  bankrupt,  after  answer  in  the  original  suit 
— Held  unnecessary,  the  assignees  in  bankruptcy 
being  before  the  Court.  Stahlschmidt  v.  Lett,  11 
Jur.  885 ;  16  Law  J.,  Chanc.,  368— V.  C.  W. 

Traversing  Note.] — See  General  Orders,  supra, 
(May  8,  1845),  LVI. 

Setting  down  Cause.] — Orders  giving  leave  to 
the  plaintiff  to  file  a  replication,  and  to  set  down 
the  cause  as  against  the  defendants  who  had  ap- 
peared and  answered  ;  upon  affidavit  that  another 
defendant  could  not  be  found  to  be  served  with 
process,  the  plaintiff  being  unable  to  make  the  suit 
effectual  against  such  other  defendant  under  any 
of  the  General  Orders  of  the  Court.  Mores  v. 
Mores,  6  Hare,  127. 

Revivor.] — Where,  amongst  other  things,  a  de- 
cree directs  the  payment  of  taxed  costs  by  one 
party,  but  the  other  party  dies  before  the  taxation, 
all  the  rest  of  the  decree  having  been  performed, 
a  bill  of  revivor  will  not  lie.  And  where  the 
decree  ordered  deeds  to  be  delivered  up,  but  the 
bill  of  revivor  did  not  state  that  they  had  been 
delivered  up,  the  defence  should  be  by  plea,  and 
not  by  demurrer.  Andrews  v.  Lockwood,  10  Jur. 
277— V.  C.  E. 
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issue  as  a  right,  but  ,„  do,,!,tf.. 
is  granted.    Cairns  \.  Rain, .  10  1:1.  fe  Fj 

It  is  an  established  rule,  that  where  an  issue  i» 
directed  to  be; tried  at  a  certain  .,„,  the 

default  of  one  party,  unexplained,  the  trial  Ts  not 
then  had,  an  order  will  be  made  to  take  ,l,,;  ,,sue 
pro  confesso;  But  under  particular  circumstances 
the  rule  will  not  be  applied,  as  where  mat. 
witnesses  were  unable  to  attend  at  the.  trial  Har- 
grove v.  Hargrave,  8  Beav.  289. 

On  a  motion  on  behalf  of  the  plaintiff  for  an 
issue  devisavit  vel  non,  in  a  suit  instituted  bv  him 
praying  the  delivery  up  of  a  deed  of  settlement  t', 
be  cancelled,  and  that  an  issue  might  be  directed 
as  to  the  will  of  the  alleged  testator,  the  Court  re- 
fused the  application,  the  defendant  having  stated, 
by  her  answer,  that  she  claimed  the  estates  abso- 
lutely for  her  own  use,  and  that  the  plaintiff  had 
no  title  thereto,  even  if  his  alleged  title  as  heir- 
at-law  of  the  testator  were  fully  established,  but 
of  which  she  stated  her  ignorance.  The  Court  has 
power,  in  cases  like  the  present,  to  grant  an  issue 
devisavit  vel  non,  by  way  of  interlocutory  pro- 
ceeding, but  it  will  only  be  done  after  great  care 
has  been  bestowed  on  the  case,  and  on  facts  jus- 
tifying the  order.  Lancashire  v.  Lancashire,  15 
Law  J.,  N.  S.,  M.  R.,  293. 

Taking  Answer.] — The  Court  will  not  make  a 
prospective  order  dispensing  with  the  oath  of  the 
messenger,  in  the  case  of  an  answer  coming  from 
abroad;  although,  when  an  answer  has  already 
reached  this  country,  and  the  Court  has  been  satis- 
fied that  it  has  been  properly  taken,  it  has  dis- 
pensed with  having  the  oath  of  the  messenger. 
Pinnock  v.  R/gby,  15  Law  J.,  N.  S.,  M.  R.,  64. 

At  what  stage  Sale  directed.]  —  Hearing  for 
further  directions.  Decree  for  a  sale  pronounced. 
Simpson  v.  O'Sullivan,  1  Drury,  89. 

Rehearing.]  —  No  second  rehearing  of  an  in- 
terlocutory matter  upon  the  same  facts.  Bristowe 
v.  Needham,  1  Cooper,  226. 

Swearing  Answer  in  open  Court.] — The  Court, 
on  the  ground  of  inconvenience  in  practice,  which 
might  possibly  arise  if  the  application  were  grar.t- 
ed,  refused  an  application  to  allow  an  answer  to 
be  sworn  in  open  court.  Swallow  v.  Day,  2  Coll. 
C.  C.  135. 

Practice  in  House  of  Lords.]  —  The  House  of 
Lords  may  in  its  discretion,  allow  a  document  to 
be  referred  to  in  argument,  although  it  has  not 
been  printed  in  the  papers  laid  before  the  House, 
according  to  the  directions  of  the  Standing  Order. 
No.  181,  (Feb.  24,  1813).  Beaufort  (Duke)  v. 
Neeld,  12  Cl.  &  Fin.  249— H.  L.,  1M:>. 

Barristers'  Clerks — Fees.] — The  Court  1ms  no 

jurisdiction  over  barristers'  clerks  as  such.     In  r> 
Cotton,  10  Jur.  84— M.  R. 

The  fees  paid  to  barristers'  clerks  arc  men  g 
tuitics.     But,  if  paid  according  to  the  scali 
tioned  by  the  equityjudges  in   November.  IMn. 
they  will  be  allowed  in  taxation  as  between    part% 
and  party,  though  the  clerks  cannot  leu  ilK  demand 
them.     ll>. 

By  an  order  of  the  Vice-Chancellor  of  Knsi'.ind. 
the  cause  was  ordered  to  slaml    over,  with    liberty 
for  the  plaintiff  to  amend   Ins  bill   by  adding   par- 
tics: — Held,  upon   a   preliminary  objection    In 
taken    before    the    I.ord    I'hain-ellor.    that   it    i 
competent  to  tin'  plamtill'  to  appeal  from  the  above 
order.     Davis  v.  Chanter,  in  Jur.  !'7.~>— L.  C. 
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The  case   of  Beresford 
treated  as  overruled.     Ib. 

Ne  exeat.]  — What  certainty  as  to  amount  of  deb 
is  required  to  induce  the  Court  to  grant  the  wri 
of  ne  exeat.  Whitehead  v.  Bennett,  10  Jur.  3 — 
V.  C.  E. 

Semble,  the  Court  will,  after  decree,  grant  the 
writ  of  ne  exeat,  upon  affidavit,  without  supple 
mental  bill  filed.     Ib. 

A  certificate  of  the  record  and  writ  clerks  is 
conclusive  as  to  the  time  of  filing  the  answer 
Beavan  v.  Burgess,  10  Jur.  63 — V.  C.  E. 

Commission  to  examine  Witnesses.]  — Upon  whai 
affidavits  the  Master  may  certify,  as  to  the  pro- 
priety of  granting  a  commission  to  examine  wit- 
nesses abroad.  Bauer  v.  Mitford,  2  Coll.  C.  C.  188. 

Taking  Bill  off  File.]  —  Where  the  question  of 
title  to  the  subject-matter  in  dispute  was  involved 
in  the  question  of  mis-description  of  the  plaintiff", 
the  Court  refused,  upon  motion,  to  order  either 
that  the  bill  should  be  taken  off  the  file,  or  that 
the  plaintiff  should  give  security  for  costs.  Griffith 
v.  Ricketts,  10  Jur.  405— V.  C/W. 

Times  of  Procedure.]  —  Motion  by  plaintiff  to 
set  down  demurrer  for  argument,  after  the  time 
allowed  for  that  purpose  had  expired,  on  the 
ground  that  the  neglect  had  arisen  from  the  pecu- 
niary embarrassments  of  the  plaintiff's  solicitor, 
(which  it  appeared  the  plaintiff  was  previously 
aware  of),  refused.  Knight  v.  Marjoribanks,  14 
Sim.  198. 

Time  allowed  for  getting  in  the  answer  of  the 
other  defendants,  plaintiff  having  omitted  to  take 
steps  for  that  purpose,  in  consequence  of  an 
arrangement  with  the  principal  defendant.  Hardy 
v.  Hardy,  1  Cooper,  16. 

Notwithstanding  a  defendant  has  notice  of  an 
order  to  amend,  and  for  him  to  answer  the  amend- 
ments and  exceptions  at  the  same  time,  he  may 
file  his  answer  at  any  time  before  the  order  is 
served.  Pariente  v.  Bensusan,  13  Sim.  522. 

Mode  of  Proceeding  generally.]  — Bill  to  set  aside 
a  purchase  made  by  the  defendant,  or  to  have 
same  declared  a  trust  for  the  plaintiff.  By  the 
decree,  the  plaintiff's  right  to  have  the  purchase 
declared  a  trust,  was  established,  and  certain  ac- 
counts were  directed,  upon  the  taking  of  which  it 
was  ascertained  that  a  sum  of  5162/.  lls.  8d.  was 
due  to  the  defendant,  and  under  the  final  decree, 
the  plaintiff  was  ordered  to  pay  same  within  six 
months;  and  that  thereupon  the  estate  should  be 
re-conveyed  to  the  plaintiff.  The  plaintiff  having 
failed  to  pay  this  sum  within  the  appointed  time: 
— Semble,  that  the  proper  remedy  for  the  defend- 
ant, under  such  circumstances,  was  the  dismissal 
of  the  bill.  By  consent,  the  time  of  payment  was 
enlarged  for  four  months,  and  in  default  of  payment 
within  that  period,  a  sale  was  directed.  Austin 
v.  Chambers,  1  Drury,  85. 

Abatement.] — After  decree  in  a  creditor's  suit, 
the  plaintiff  died,  leaving  no  personal  representa- 
tive. The  decree  was  ordered  to  be  prosecuted, 
on  the  petition  of  another  creditor,  without  bill  of 
revivor.  Brown  v.  Lake,  2  Coll.  C.  C.  620. 

Appeal.] — Appeal  from  the  High  Court  of  Admi- 
ralty not  prosecuted  ;  cause  remitted  with  costs. 
Brownlow  \.  Garson,  4  Moore,  272. 

Where  there  is  an  appeal  from  the  whole  decree 
on  the  original  hearing,  the  decree  is  opened  for 
the  respondent,  as  well  as  the  appellant.  Smith 
v.  Effingham,  1  Cooper,  61,  n. 
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Where  the  appeal  is  from  part  only  of  the  decree, 
the  respondent  may,  if  it  involves  questions  be- 
tween himself  and  the  appellant  only,  insist  upon 
the  case  being  treated  as  if  it  had  never  been  heard. 
Watson  v.  Parker,  1  Cooper,  61,  n. 

Distinction,  where  the  appeal  is  by  one  of  seve- 
ral defendants,  and  the  other  defendants  do  not 
join  in  it.  Tasker  v.  Small,  1  Cooper,  61,  n. 

Right  to  begin.] — Where  a  cause  is  set  down 
upon  an  objection  for  want  of  parties,  the  defendant 
begins.  Att.-Gen.  v.  Gardner,  2  Coll.  C.  C.  564. 

Right  to  begin,  Tulloch  v.  Hartley.  The  de- 
fendant appealing  in  substance  from  the  whole 
decree.  Watson  v.  Parker,  1  Cooper,  66. 

Right  to  begin.  Cause  set  down  upon  objection 
for  want  of  parties.  Ib. 

WThere  the  appeal  was  from  an  order  allowing  a 
plea.  Id.  71. 

Where  the  appeal  was  from  an  order  allowing 
exceptions  to  Master's  report.  Ib. 

Where  the  appeal  was  from  an  order  on  further 
directions.  Id.  72. 

Right  to  begin.  Petition  in  the  nature  of  excep- 
tions to  the  Master's  report.  Re  Bariatinski, 
1  Cooper,  67,  n. 

Right  to  begin  on  appeal  to  Lord  Chancellor. 
Watson  v.  Parker,  1  Cooper,  68. 

Where  the  appeal  was  from  an  order  allowing  a 
demurrer  Id.  70,  n. 

PRACTICE  IN  EQUITY  (IRELAND). 
ISth  General  Order  of  1S43.] — "The  costs  oc- 
casioned thereby,"  mentioned  in  this  Order,  are 
the  costs  occasioned  by  the  defendant  entering  an 
appearance  in  common  form,  and  not  merely  the 
costs  occasioned  by  his  answer.  Peyton  v.  Browne, 
2  Jones  &  Lat.  560. 

Commission    to    examine    Witnesses — Costs.]  — 
Where  a  commission   to  examine  witnesses  issues 
at  the  instance  of  one   of  the   parties  to  the  suit, 
he  other  not  concurring  in  it,  the  party  issuing  it 
must  pay  all   the  expenses  of  the  commissioner, 
:ven  though  the  other  party  should  cross-examine 
he  witnesses  of  the  person  issuing   the  commis- 
sion ;  but  if  the  opposite  party  examines  under  the 
commission   on  the  direct,  he  must  pay  the  com- 
missioner for  the  examination  and  cross-examina- 
ion  of  his  own  witnesses.      Lucan  (Earl  of)  v. 
O'Malley,  2  Jones  &  Lat.  681. 

Receiver.] — In   a   petition  matter  a  conditional 
irder  for  the  appointment  of  a  receiver  to  pay  the 
um  of  1506/.,   "  stated   to    be   due    to    the  peti- 
;i,oner,"  on  the  judgment,  was  made  absolute,  with 
liberty  to   the  Master,  at  the  instance  of  the  re- 
spondent, to  ascertain  the  sum  due.     Costello 
Burke,  2  Jones  &  Lat.  665. 

The  respondent  is  not  precluded  from  relying  on 
the  3  &  4  Will.  4,  c.  27,  s.  42,  in  the  office,  as  a 
bar  to  more  than  six  years'  arrears  of  interest, 
though  he  did  not  rely  on  it  in  showing  cause 
against  the  conditional  order,  and  the  sum  stated 
in  the  order  was  much  more  than  the  principal 
money  and  six  years'  interest  thereon.  Ib. 

The  Court  having,  at  the  instance  of  the  respond- 
ent, restrained  the  petitioner  from  proceeding  on 
the  order  for  the  receiver,  the  respondent  under- 
taking to  pay  him  a  certain  annual  sum,  the  peti- 
tioner is  not  entitled  to  appropriate  the  monies 
paid  him  pursuant  to  that  order,  to  the  discharge 
of  interest  which  had  accrued  due  more  than  six 


V. 


1289        Practice  in        [DIGEST  OF  CASES.]   Equity  (Ireland).    1290 


years  before  the  making  of  the  conditional  order 
Jb. 

A  receiver  was  appointed  in  a  cause  instituted 
by  an  annuitant  whose  annuity  affected  the  life 
estate,  and  was  extended  to  the  matter  of  a  prior 
judgment-creditor,  whose  judgment  affected  the 
inheritance.  The  rents  received  must  be  applied 
according  to  the  legal  rights  of  the  parties  ;  and 
the  Court  cannot,  against  the  consent  of  the  judg- 
ment-creditor, apply  the  rents,  first  in  payment  of 
the  interest  on  the  judgment  debt,  and  then  of  the 
demand  on  the  life  estate.  Corbet  \.  Mahon, 

2  Jones  &  Lat.  671. 

A  motion  for  a  receiver  will  not  be  granted  upon 
an  equity  appearing  on  the  answer,  which  is  not 
relied  on  in  the  bill.  Cremen  v.  Hawkes,  2  Jones 
&  Lat.  674. 

Appeal.}  —  On  the  30th  November,  1839,  the 
plaintiff  in  the  fifth  of  five  causes  obtained,  at  the 
Rolls,  an  order  for  the  transfer  of  certain  funds  to 
the  credit  of  all  the  causes;  and  on  the  13th 
November,  1840,  a  further  order  for  payment  over 
to  him  of  the  fund  then  in  Court,  in  part  discharge 
of  his  demand.  In  1843,  the  plaintiffs  in  the 
fourth  cause  appealed  against  those  two  orders; 
the  Court,  however,  refused  to  entertain  the  ap- 
peal, upon  the  ground  of  acquiescence  and  length 
of  time.  Murtagh  v.  Tisdall,  1  Dru.  250. 

Costs.] — The  costs  of  a  suit  to  set  aside  a  deed 
for  fraud  will  not  be  given  against  a  solicitor,  a 
party  to  the  fraud  and  a  party  to  the  suit  in  re- 
spect of  other  liabilities,  if  they  are  not  prayed 
against  him  by  the  bill.  Roddy  v.  Williams,  3  J. 
&L.  1. 

Demurrer.]  —  A  demurrer  to  the  whole  bill,  for 
want  of  the  personal  representative  of  a  deceased 
person  as  a  party,  was  allowed  by  notice.  The 
Court,  on  the  application  of  the  plaintiff,  stating 
that  a  personal  representative  could  not  be  raised 
within  the  ten  days  allowed  by  the  64th  rule,  gave 
him  time  to  amend.  Atkinson  v.  Ball,  3  J.  &  L. 
374. 

Evidence.]  — A  defendant  cannot  read  as  against 
the  plaintiff  depositions  taken  on  behalf  of  a  co- 
defendant.  Roddy  v.  Williams,  3  J.  &  L.  1. 

Where  the  plaintiff's  title  depends  on  a  deed 
which  is  impeached  by  the  answer,  the  deed  can- 
not be  proved  at  the  hearing  as  an  exhibit  by  affi- 
davit, under  the  97th  General  Rule.  Joly  v.  Swift, 

3  J.  &  L.  126. 

There  being  no  other  proof  of  the  deed,  the  bill 
was,  under  the  circumstances,  dismissed  with 
costs.  Jb. 

It  is  improper  to  examine  in  chief  as  to  particu- 
lar items  of  the  account,  the  defendant  being  an 
accounting  party;  or  to  examine  in  chief  as  to  par- 
ticular acts  of  wilful  default  in  not  receiving  rents, 
the  defendant  being  bound  to  account  for  wilful 
default  simply  by  reason  of  the  nature  of  his  rela- 
tion to  the  plaintiff.  Such  evidence  may,  how- 
ever, be  entered  as  read,  but  the  plaintiff  must 
pay  the  defendant  the  costs  of  it.  Hamilton  v. 
M'Cormick,  3  J.  &  L.  183. 

General  Orders.]  —  A  suit  was  instituted  in  the 
year  1818,  but  no  step  was  taken  therein  from  the 
year  1826  to  the  year  1843;  the  Court,  affirming 
an  order  of  the  Rolls,  refused  to  give  further  time 
to  prosecute  the  suit  under  the  eighty-first  Gene- 
ral Order.  Callanan  v.  Blake,  1  Dru.  197. 

The  81st  General  Order  was  not  intended  to  ap- 
ply to  a  suit  vihich  was  in  active  prosecution  when 
the  New  Orders  were  made.  It  was  prepared 


with  a  view  to  extinguish  dormant  suits,  an.!   to 
leave   it  to  the  part.es   to  apply   tor  time,  v. 
would  not  be  granted,  where    the   parti. 
guilty  of  wanton   delay,   or   had   n,,t   *hov 
intention    of  prosecuting   the    cause.      Farrtll   v 
Kemmis,  1  Dru.  205. 

Semble,  that  the  Court  has  power  to  relax  the 
operation  of  its  General   Rules  of  March,    1- 
Atkinson  v.  Ball,  3  J.  &  L.  374. 

Infants.] — The  present  income  of  a  minor's  pro- 
perty was  insufficient  to  keep  down  the  aimuu!  in- 
terest of  the  incumbrances;  yet,  it  appearing  that 
the  property  was  sufficient  for  the  discharge  of  all 
the  incumbrances,  the  Court  gave  the  minor  main- 
tenance out  of  it.  Corkers,  In  re,  3  J.  &  L.  377. 

Pursuant  to  an  order  of  reference  in  a  minor 
matter  to  report  the  nature  and  amount  of  the  for- 
tune of  the  minor,  the  Master  reported  according 
to  his  construction  of  a  will — the  Court  refused  to 
make  a  declaration  of  the  rights  of  the  parties 
claiming  under  the  will,  or  to  confirm  the  report. 
Ib. 

Lease  under  Court — Application  to  surrender.]  — 
An  application,  on  the  part  of  the  sureties  of  a 
tenant  under  the  Court,  for  liberty  to  surrender 
the  lands,  upon  the  ground  that  the  tenant  was  in 
insolvent  circumstances,  and  that  the  lands  had 
fallen  in  value,  was  refused,  with  costs.  Hone  v. 
Langford  (Lord),  1  Dru.  328. 

Parties.]  — After  the  Rules  of  March,  1S43, 
came  into  operation,  the  plaintiff  filed  a  supple- 
mental bill  against  judgment-creditors  of  the  in- 
heritor, to  have  the  benefit  of  a  decree  for  sale 
made  in  1837: — Held,  first,  that  creditors  by  judg- 
ment, obtained  prior  to  the  filing  of  the  original 
bill,  were  properly  made  notice  parties  ;  and  it 
was  decreed,  that  they  should  have  liberty,  within 
a  limited  time,  to  surcharge  and  falsify  the  ac- 
counts taken  in  the  original  cause;  and  that,  if 
they  did  not  do  so,  they  should  be  bound  by  the 
decree  and  proceedings  in  the  original  cause. 
Rutledge  v.  Rutledgf,  3  J.  &  L.  307.  See,  also, 
Barron  v.  Barron,  3  J.  &  L.  320,  n. 

Held,  secondly,  that  creditors  by  judgment, 
obtained  pendente  lite,  which  affected  the  legal 
estate  in  the  lands,  were  not  unnecessary  parties 
to  the  suit,  and  that  they  were  properly  made 
notice  parties.  Ib. 

Held,  thirdly,  that  a  creditor,  by  judgment  ob- 
tained prior  to  the  filing  of  the  original  bill,  who 
had  been  made  a  party  to  the  original  bill  in 
another  right,  was  an  unnecessary  party  to  the 
supplemental  bill.  Ib. 

Proceedings  before  the  Master — 1.  Generally.}  — 
The  Court  must  give  credit  to  the  Master's  reports 
as  occurring  in  his  presence.  Walms/nj  v.  (I  >ilms- 
ley,  3  J.  &  L.  556. 

2.  Accounts,  taking]  —  A  surviving  partner,  who 
had  the  possession  of  the  partnership-books,  wil- 
fully  and   fraudulently  refused   to  produce   tin  in, 
for  the  purpose  of  having  tin'  partnership  accounts 
taken,  under  a  decree  of  the  Court   lor  that   pur- 
pose.    The  Master,  in  the  all*,  nee  <>i'  other 
dence,  charged  a  sum  of  It1/,  per  eenl.  per  annum 
on  the  capital  stock,  as  the  net  L-ams  m.ule  l.\   the 
partners  during   the   partnership;   and    li- 
the   siirviYiii<_r    partner    with    a    moiety    there.. I':  — 
Held,   that   he   was  justified    in    I|.HIIL;    so.  and    the 
Courtdecreed  accordingly.   M"«i/.  ul«y  \ .  ll'iili/xl'-ii, 
3  J.  &  L.  556. 

3.  Evidence.]  — The  Masters  have  no  jurisdiction 
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to  examine  viva  voce  any  of  the   parties   in  the 
cause.     Cashel  v.  Kelly,  1  Dm.  262. 

Security  for  Costs.]  —  Allegations,  supported  by 
affidavits  and  circumstances,  that  the  plaintiff's 
demand  is  tainted  with  champerty  and  barred  by 
the  Statute  of  Limitations  ;  that  the  suit  has  been 
instituted  for  the  purpose  of  making  costs,  and 
that  the  plaintiff  is  not  solvent,  are  not  sufficient 
grounds  whereon  to  stay  the  proceedings  until 
security  be  given  for  the  costs,  the  plaintiff  having 
a  legal  title  to  institute  the  suit,  and  swearing  that 
he  was  beneficially  entitled  to  a  moiety  of  the 
demand.  Worrall  v.  White,  3  J.  &  L.  513. 

PRESUMPTION. 

In  pedigree  and  peerage  cases,  when  the  Court 
finds  a  testator  disposing  of  his  property  by  will 
in  favour  of  collateral  relations,  taking  no  notice 
of  wife  or  children,  it  will  presume  that  he  was 
a  bachelor  at  the  time  of  making  such  will.  Hun- 
gate  v.  Gascoigne,  10  Jur.  625 — L.  C. 

Of  Death.] — A.  went  abroad  in  September,  1830. 
His  father  died  in  September,  1833.  About  twenty 
months  previous  to  that  time,  A.  was  heard  of  for 
the  last  time.  The  Court  ordered  a  share  of  the 
father's  residue,  bequeathed  to  A.,  to  be  trans- 
ferred to  his  brother,  as  the  sole  next  of  kin  of  the 
father  living  at  the  father's  death,  on  the  brother 
giving  security  to  refund  it  in  case  A.  should  be 
living,  or  should  have  died  after  his  father.  Dow- 
ley  v.  Winfield,  14  Sim.  277. 

A  person  ought  not  to  be  presumed  to  be  dead, 
from  the  fact  of  his  not  having  been  heard  of  for 
seven  years,  if  the  other  circumstances  of  the 
case  render  it  probable  that  he  would  not  be  heard 
of  though  alive.  Watson  v.  England,  14  Sim.  28. 

The  old  law  relating  to  the  presumption  of 
death  is  daily  becoming  more  and  more  untenable, 
in  consequence  of  the  increased  facility  of  travel- 
ling. Ib. 

PRINCIPAL  AND  AGENT— See  SALE. 
Generally.}  — A  landowner  employs  an  agent  to 
act  for  him  generally  in  his  money  matters,  draw 
cheques  on  his  bankers,  &c.  The  person  so  em- 
ployed being  directed  by  his  principal  to  pay  a 
certain  debt  on  the  next  rent-day,  gives  notice  to 
the  creditor  that  the  debt  will  be  paid  at  that  time  : 
— Semble,  that  this  direction  and  notice,  even 
with  the  additional  promise  by  the  agent,  that  the 
debt  shall  be  paid  out  of  the  rents,  give  the  cre- 
ditor no  specific  lien  on  the  rents.  Moore  v.  Jerins, 
2  Coll.  C.  C.  60. 

Plaintiff,  a  merchant  at  Sunderland,  having 
given  an  order  to  B.  &  Co.  at  Dantzic,  for  a  cargo 
of  wheat,  wrote  to  request  that  B.  &  Co.  would 
hold  it  at  the  disposal  of  defendants,  merchants 
of  Liverpool,  who  would  lodge  the  necessary 
credits  for  the  remaining  balance,  and  communi- 
cated this  to  defendants.  A  few  days  afterwards, 
and  before  the  wheat  was  shipped  from  Dantzic, 
plaintiff  wrote  to  defendants  as  follows: — "We 
request  you  will  account  to  Mr.  T.  S.,  of  New- 
castle, for  the  proceeds  of  the  wheat  we  have 
consigned  to  you,  lying  at  Dantzic,  in  Messrs.  B.'s 
possession,  which  we  wrote  about  to  you  a  few 
days  ago."  The  defendants  assented  to  this  order, 
and  informed  S.,  (who  was  largely  indebted  to 
them),  that  they  held  the  wheat  to  his  account; 
and  on  its  arrival  they  rendered  accounts  of  the 
sale  of  it  to  S.,  and  placed  the  balance  of  the  pro- 
ceeds to  the  credit  of  his  account  with  them : — 


Held,  that  plaintiff's  order  to  account  to  S.  was 
an  order  transferring  the  proceeds  to  him,  and  not 
a  mere  order  to  pay  to  him,  and  was  not  revocable 
after  defendant  had  acted  upon  it.  Dickenson  v. 
Marrow,  14  Mee.  &  W.  713. 

In  a  suit  by  principal  against  agent,  involving 
charges  of  fraud  against  the  defendant,  the  latter 
was  held  to  lie  under  the  burden  of  disproving 
several  particulars  of  the  plaintiff's  case,  although 
the  truth  of  those  particulars  was  not  directly 
proved,  but  rested  on  circumstantial  evidence 
only.  Barker  v.  Harrison,  2  Coll.  C.  C.  546. 

An  agent,  who  had  purchased  lands  of  his  prin- 
cipal, and  who,  previously  to  the  contract,  had 
entered  into  a  secret  negotiation  for  a  re-sale  of 
part  of  property  at  a  profit,  declared  a  trustee  for 
his  principal,  to  the  extent  of  that  profit.  Ib. 

The  plaintiff  was  the  commercial  agent  of  the 
East  India  Company,  at  Amboyna.  It  was  his 
duty  to  send  his  account  to  Jones,  the  company's 
agent  at  Banda,  to  examine  and  transmit  to  the 
Governor  of  Madras.  On  the  plaintiff's  accounts, 
there  appeared  a  balance  of  1325  dollars  against 
him,  but  on  reference  to  the  accounts  kept  by 
Jones  of  the  same  transactions,  instead  ofa  defi- 
ciency, 4771  dollars  appeared  due  to  the  plaintiff. 
The  company  then  allowed  the  1325  dollars  only: 
— Held,  that  this  was  not  a  sufficient  admission 
and  recognition  of  the  correctness  of  Jones'  ac- 
counts, as  to  entitle  the  plaintiff,  without  further 
evidence,  to  the  4771  dollars.  Farquhar  v.  The 
East  India  Company,  8  Beav.  260. 

The  question,  whether  a  principal  is  bound  by 
knowledge  possessed  by  his  agent  is  a  question  of 
law  depending  on  facts  found  by  the  jury.  Galev. 
Lewes,  11  Jur.  730 — Q.  B. 

The  law  does  not  recognize  the  relation  of  prin- 
cipal and  agent  as  existing  amongst  wrong-doers. 
Sharland  v.  Mildon,  5  Hare,  469;  10  Jur.  771; 
15  Law  J.,  Chanc.,  434. 

Bill  for  an  account  by  a  principal  against  his 
agent  and  a  person  employed  by  the  latter  as  his 
sub-agent,  dismissed  as  against  both,  notwith- 
standing the  sub-agent  had  had  the  entire  manage- 
ment of  the  principal's  affairs,  and  had  communi- 
cated with  him  directly  on  the  subject  of  them. 
Lockwood  v.  Abdy,  14  Sim.  437;  9  Jur.  267. 

The  grantor  of  an  annuity  intrusted  Y.  with  a 
sum  of  money  for  the  purpose  of  redeeming  it.  Y., 
without  paying  the  money,  obtained  from  the 
grantee  a  deed  of  release  of  the  annuity.  The 
grantee,  however,  did  not  sign  any  receipt  for  the 
money.  Y.,  who  acted  in  the  whole  transaction 
as  the  agent  of  both  parties,  retained  the  money, 
and,  for  the  purpose  of  concealing  his  fraud,  con- 
tinued the  payment  of  the  annuity.  He  afterwards 
died  insolvent: — Held,  that,  under  the  particular 
circumstances  of  the  case,  the  grantor  was  not 
discharged.  Vandaleur  \.Blagrave,  11  Jur.  935 
— C. 

In  1S27,  the  sister  of  an  intestate,  who  had  died 
on  his  passage  from  India,  took  out  letters  of  ad- 
ministration of  his  estate,  and  sent  a  power  of  at- 
torney to  C.  &  Co.,  at  Calcutta,  to  collect  the 
assets  in  India.  C.  &  Co.  having  collected  the 
assets,  remitted  the  proceeds  to  B.  &  Co.,  their 
correspondents  in  London,  with  a  direction  to  pay 
the  same  to  the  administratrix,  upon  having  a  pro- 
per discharge.  Upon  application  by  the  adminis- 
tratrix and  her  husband  for  the  money,  B.  &  Co., 
who  had  in  the  meantime  been  informed  that  the 
letters  of  administration  were  not  such  as  to  enable 
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the  administratrix  to  give  them  a  proper  discharge, 
refused  to  pay  them  the  money  ;  and  shortly  after- 
wards an  injunction  was  obtained  at  the  suit  of 
some  of  the  next  of  kin,  restraining  them  from  so 
doing,  and  also  restraining  the  administratrix  and 
her  husband  from  getting  in  the  estate.  By  their 
answer  to  the  bill  B.  &  Co.  admitted  the  possession 
of  the  money,  and  offered  to  pay  it  into  Court  upon 
be'.ng  indemnified;  but  the  suit  having  shortly- 
after  wards  abated,  no  further  proceeding  was  had 
therein  till  August,  1841,  when  a  bill  of  revivor 
and  supplement  was  filed;  and  in  November  the 
money,  which  had  all  along  been  kept  by  B.  & 
Co.  at  their  bankers,  mixed  with  the  other  monies 
of  the  firm,  was  paid  into  Court  under  an  order  in 
the  cause:— Held,  that  B.  &  Co.  were  merely 
agents  of  the  Calcutta  firm,  and  as  such  not  af- 
fected by  the  departure  of  the  latter  from  the  au- 
thority given  to  them  by  their  principal;  and  that, 
there  having  been  no  application  for  the  money  by 
a  party  competent  to  give  a  proper  discharge,  B.  & 
Co.  were  not  chargeable  with  interest  on  the  fund. 
Wolfe  v.  Findlay,  11  Jur.  82;  16  Law  J.,  Chanc., 
241— V.  C.  W. 

Held,  also,  that  they  were  not  in  default  for  not 
having  themselves  applied  to  pay  the  money  into 
Court.  Ib. 

If  in  a  transaction  between  principal  and  agent 
it  appears  that  there  has  been  any  underhand  deal- 
ing by  the  agent,  ex.  gr.  that  he  has  purchased  the 
estate  of  the  principal  in  the  name  of  another  per- 
son, instead  of  his  own,  however  fair  the  transac- 
tion may  be  in  other  respects,  it  has  no  validity  in 
a  court  of  equity.  Murphy  v.  O'Shea,  2  Jones  & 
Lat.  422. 

To  set  aside  a  sale  from  a  principal  to  his  agent, 
it  is  not  necessary  to  show  that  it  was  made  at  an 
under-value.  Ib. 

An  agent  may  purchase  from  his  principal,  pro- 
vided he  deals  with  him  at  arm's-length,  and  after 
a  full  disclosure  of  all  that  he  knows  with  respect 
to  the  property.  Ib. 

A  secret  purchase  by  an  agent  from  his  princi- 
pal was  set  aside.  By  the  decree  possession  was 
directed  to  be  given  and  a  conveyance  to  be  exe- 
cuted. Accounts  were  also  directed  to  be  taken 
of  the  rents  and  purchase-money,  and  the  balance 
was  directed  to  be  paid,  but  no  lien  was  given  : — 
Held,  that  the  conveyance  must  at  once  be  made, 
without  waiting  for  the  result  of  the  accounts. 
Trevelyan  v.  Charter,  9  Bea.  140;  S.  C.,  1  H.  L. 
Ca.  714. 

Captain  S.,  the  commander  of  one  of  the  East 
India  Company's  ships,  on  his  arrival  at  Madras  in 
1832,  reported  his  arrival  to  the  government  board  ; 
that  board,  by  their  secretary,  desired  him  to  place 
himself  under  the  orders  of  the  marine  board. 
The  marine  board  entered  into  a  treaty  with  him 
for  the  sale  to  him  of  a  quantity  of  cotton,  the 
property  of  the  government  board  ;  he  made  a 
proposal  to  the  marine  board  for  the  purchase  of 
it,  which  proposal  was  communicated  by  the  ma- 
rine board,  through  their  secretary,  to  the  govern- 
ment board  ;  the  government  board,  by  a  letter  of 
their  secretary  to  the  marine  board,  accepted  the 
proposal  with  this  additional  ingredient,  that  the 
cotton  might  occupy  the  tonnage  of  the  ship,  or 
such  part  of  it  as  Captain  S.  might  please,  "  he 
holding  himself  subject  to  the  payment  of  such 
freight  as  the  Honourable  Company  shall  sec  fit  to 
demand,  for  which  he  must  be  required  to  enter 
into  a  sufficient  agreement."  This  was  communi- 
cated to  Captain  S.  by  the  secretary  of  the  marine 


when  Captain  S.  imiM-,lrltl.|v  „!,,,.,  t-d  to 


board  .  l.      „,,,.,  t-     to 

his  latter  term,  and  said  "that  he  woold  nol  take 
the  cotton  if  he  was  to  pay  any  freight  f,,r  it.»i 
Some  days  then  chip,r,].  v 

^r  ,v  mforcxec"t;'"  '     -„.;„„. 

other  things    to  pay  freight  for  the  cotton  accord- 
government  1,,-ard      He 


ing  to  the   letter  of  the 


,,-ar  e 

objected  to  sign  this,  although  ft  ,ry  of  ,he 

marine  board  told  him  that  the  clause  as  to  freight 
was  inserted  as  a  matter  of  form  only,  and  thut  it 
would  not  be  enforced  against  him,  stating  also, 
that  he  should  have  an  official  letter  to  that  effect 
Accordingly,  the  marine  board,  by  their  seer,  i 
wrote  a  letter,  inclosing  the   bond   for  execution, 
and  containing  the  following   clause,  "You  will 
be  allowed   the  usual   privilege   tonnage,  and  no 
freight  will   be  charged  on   the  cotton  purchased 
by  you  from  the  goverment,  as  it  will  be  laden  in 
a    portion    of  the  Honourable    Company's    three- 
fifths,  nearly  the  whole  of  which  is  unoccupied." 
Captain  S.  thereupon  executed   the  bond  :  —  Held, 
that  Captain  S.  was  justified  in  presuming  that  the 
marine  board  had  the  authority  of  the  government 
board  for  writing  that  letter,  and  of  considering 
himself  safe  from  the  legal  effect  of  the  bond,  and 
that  the  bond  should  be  controlled  by  that  letter. 
Smith  v.  The  East  India  Company.  12"jur.  367—  V. 
C.  E. 

Liability  of  Principal.]  —  There  is  in  general 
sufficient  privity  of  contract  to  maintain  an  action, 
if  the  party  actually  making  the  contract  with  the 
defendant  was  acting  for  the  plaintiff,  and  in- 
tended at  the  time  to  make  the  contract  for  him, 
though  the  defendant  was  not  aware  that  the  con- 
tract was  made  for  the  plaintiff.  Cook  v.  Seeley, 
17  L.  J.,  Exch.,  286. 

The  name  in  which  the  contract  is  made  is 
prima  facie  evidence  of  the  party  for  whom  the 
contract  was  made,  but  it  is  not  conclusive.  Ib. 

Therefore,  where  two  plaintiffs  sue  on  a  con- 
tract between  them  and  the  defendants  as  hankers, 
and  it  appears  at  the  trial  that  the  bank  account 
was  opened  in  the  name  of  one  only  of  the  plain- 
tiffs, it  is  competent  for  the  plaintiffs  that  the  ac- 
count was  opened  on  behalf  of  them  both,  and  it 
is  sufficient  to  maintain  the  action,  if  it  is  proved 
that  the  plaintiff  who  actually  opened  the  account 
at  the  time  intended  it  to  be  the  account  of  the 
two,  without  showing  that  the  defendants  had, 
before  the  action,  any  notice  that  he  had  so  in- 
tended. Ib. 

In  an  action  on  a  charterparty,  which  purported 
to  be  made  by  A.  B.,  owner  of  the  ship  Ann,  &c., 
it  is  not  competent  to  give  parol  evidence  that 
A.  B.  acted  not  as  owner,  but  as  agent  for  the  real 
owner  in  making  the  charterparty.  Humble  v. 
Hunter,  12  Jur.  1021;  17  L.  J.,  Q.  B.,  350. 

Power  of  Agent.}  —  In  the  year  lx'>n.  the  plain- 
tiffs, who  were  four  sisters,  employed  a  common 
agent  to   receive    their   rents   and   manage    ttn.r 
estate;    one   of  the  sisters   only    rcsuli-d    in    tins 
country,  and    the   agent    acted    under    a    general 
power   of  attorney,   executed    by    tin1    three    who 
were   resident   abroad.      In    tin-    v':ir    's::l-    'he 
agent  granted    to   tlie   defendant,     who   acted 
undcr-agciH  upon  the   estate  ,  .1   lease  »f  MM-  ••  :i 
acres,  and  exeente.1   the   same    in    the  name  ol 
four  plaintiffs,  '•  1>\  virtue  of  the 
bearing  date1'  &c.'    At   tins   period   the  a^ent 
in    embarrassed    circum-i  .....     .     Lnd    »erj    shortly 

afterwards  he  absconded  fioin  Hie  eounin.      I  p«n 

a  bill  filed  by  the  four  sisteis,  impeaching  the 
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lease,  —  Held,  that   it   could    not   be    sustained. 
Rossiter  v.  Walsh,  4  Dr.  &  W.  485. 

A  purchaser  being  a  creditor  of  the  agent  of  the 
vendor  of  an  estate,  in  not  entitled,  by  agreement 
with  the  agent  alone,  to  place  the  debt  due  to  the 
agent  to  the  debit  of  the  principal,  on  account  of 
the  purchase-money.  Young  v.  White,  7  Beav.  506. 

A.  employed  B.  to  sell  his  estate  and  receive 
the  purchase-money;  B.  sold  it  to  C.;  an  account 
was  afterwards  settled  between  B.  and  C.,  where- 
by, after  giving  credit  for  monies  paid  on  account 
of  the  purchase,  and  a  private  debt  of  5501.,  due 
from  B.  to  C.,  a  small  balance  appeared  due  on 
account  of  the  purchase-money,  which  C.  then 
paid  to  B.  A.  afterwards,  in  ignorance  of  the 
arrangement  between  B.  and  C.,  executed  a  con- 
veyance, and  signed  a  receipt  for  the  whole  pur- 
chase-money, which  were  handed  over  by  B.  to 
C.: — Held,  that  the  arrangement  for  setting  off 
B.'s  private  debt  was  invalid,  and  that  C.  was  still 
liable  to  A.  for  the  550/.  Ib. 

Authority  of  Agent.] — Declaration  in  assumpsit 
alleged  a  promise  by  defendant  to  pay  plaintiff  a 
certain  debt,  and  to  arrange  with  him  the  time  and 
mode  of  paying  it.  Issue  being  joined  on  non 
assumpsit,  a  special  verdict  was  found,  which  set 
forth  a  letter  from  defendant  to  plaintiff,  contain- 
ing the  following  passage,  relied  upon  by  plaintiff 
as  the  substantive  contract — "  Your  bill  of  charges 
in  this  matter,  amounting  to  527Z.  5s.,"  the  sum 
claimed  in  the  action,  "I  also  undertake  (on  be- 
half of  Messrs.  Esdaile  &  Co.)  to  pay,  and  will 
arrange  with  you  the  time  and  mode."  An  earlier 
part  of  the  letter  contained  an  unqualified  promise 
by  defendant  to  pay  plaintiff  another  sum;  and  in 
letters  written  shortly  before,  and  set  out  in  the 
verdict,  the  plaintiff  and  defendant  named  E.  &  Co. 
as  the  parties  to  the  negotiation,  and  mentioned 
the  debt  now  claimed  as  "  to  be  settled  and  paid 
by  E.  &  Co.,"  but  spoke  of  the  negotiations  as  to 
other  debts  with  reference  merely  to  plaintiff  and 
defendant: — Held,  by  the  Court  of  Exchequer 
Chamber,  that  the  first-mentioned  letter,  upon  the 
face  of  it,  and  especially  when  connected  with  the 
other  passages  above  mentioned,  imported,  as  to 
the  sum  claimed,  only  an  undertaking  by  defendant 
as  agent  for  E.  &  Co.;  and  that,  in  default  of  the 
special  verdict  directly  stating  or  finding  facts, 
from  which  it  resulted  from  necessary  implication 
that  there  was  a  want  of  authority  in  defendant  to 
give  such  undertaking,  or  any  excess  of  his  au- 
thority in  giving  it,  defendant  was  entitled  to 
judgment.  Downman  v.  Wilkinson,  1  Q.  B.  103. 

Where  an  agent  who  receives  money  for  a  party 
pays  it  to  another  agent  of  that  party,  he  is  bound 
to  pay  it  in  cash,  and  not  merely  settle  it  in  an 
account  between  that  agent  and  himself,  unless  he 
can  show  an  authority  from  his  principal,  and  that 
there  was  an  account  between  the  principal  and 
that  agent,  with  a  balance  in  favour  of  the  agent. 
Hanley  v.  Cassan,  11  Jur.  1088 — Exch. 

Where  the  plaintiff  made  a  written  contract  for 
the  sale  of  goods,  in  which  he  described  himself 
as  the  agent  of  A.,  and  the  buyer  accepted  and 
paid  the  price  of  a  portion  of  the  goods,  and  had 
then  notice  that  the  plaintiff  was  himself  the  real 
principal  in  the  transaction,  and  not  the  agent  of 
A.: — Held,  that  the  plaintiff  might  sue  in  his  own 
name  for  the  non-acceptance  of  and  non-payment 
for  the  residue  of  the  goods.  Rayner  v.  Grote,  15 
M.  &  W.  359;  16  Law  J.,  Exch.,  79. 

S.,  the  owner  of  a  farm,  orally  employed  de- 
'endant  to  sell  it  for  him;  defendant,  without 


naming  the  seller,  agreed  by  written  memorandum 
to  sell  the  farm  to  the  plaintiff  for  2700/.,  and  gave 
instructions  to  an  attorney  to  prepare  a  contract  of 
sale  by  S.  to  plaintiff.  Plaintiff  paid  defendant 
1001.  deposit,  in  part  of  the  purchase-money,  and 
afterwards  signed  the  contract  for  sale  by  S.  to 
himself,  by  which  contract  he  agreed  to  pay  down 
immediately,  on  its  execution,  100Z.  as  deposit,  for 
which  S.  undertook  to  pay  interest  at  4/.  per  cent. 
till  the  completion  of  the  purchase.  The  contract 
was  afterwards  rescinded  for  want  of  title  in  the 
seller  S.  Defendant,  before  he  had  notice  of  the 
rescinding,  paid  S.  501.  and  retained  the  other  50/., 
though  without  the  consent  of  S.,  under  an  agree- 
ment by  S.  to  give  him  one  half  of  any  amount 
above  2600/.  which  defendant  might  get  for  the 
farm  : — Held,  that  plaintiff  could  not  recover  any 
part  of  the  100/.  from  defendant.  Hurley  \.Baker, 
16  M.  &  W.  26  ;  16  Law  J.,  Exch.,  273. 

B.  employed  C.  to  raise  money,  and  C.  procured 
160/.  from  A.,  which  he  handed  to  B.,  from  whom 
he  took  a  cheque  for  that  sum  payable  to  him  (C.) 
or  bearer.  C.  subsequently  applied  to  B.  for  pay- 
ment of  the  cheque.  In  debt  by  A.  against  B.  on 
the  cheque: — Held,  that  C.  was  clearly  the  de- 
fendant's agent,  and  that  delivery  to  him  supported 
the  averment  in  the  declaration  of  a  delivery  to 
A.  Samuel  v.  Green,  11  Jur.  607;  16  Law  J., 
Q.  B.,  239. 

An  agent  to  let  lands  is  bound  to  let  them  to 
the  best  advantage  :  but,  upon  the  mere  ground  of 
undervalue,  a  bona  fide  letting,  which  would  he 
binding  on  the  principal  himself,  will  be  equally 
binding  on  him  when  he  acts  through  an  agent,  if 
that  agent  has  acted  fairly  and  honestly.  Dyas  v. 
Cruise,  2  Jones  &  Lat.  460. 

The  agent  employed  by  a  miner  in  the  manage- 
ment of  his  mines,  and  in  his  communications 
with  the  commissioners  for  setting  out  the  metes 
and  bounds,  and  fixing  the  rents  and  duties  in 
respect  thereof,  is  not  therefore  the  agent  of  the 
miner  for  the  purpose  of  making  a  contract  with 
the  commissioners,  not  within  the  powers  which 
had  been  conferred  upon  them  in  that  character. 
Att.-Gen.  v.  Jackson,  5  Hare,  365. 

In  1842,  the  plaintiff  granted  an  annuity,  and 
one  solicitor  (C.)  acted  on  behalf  of  both  parties. 
In  July,  1845,  an  arrangement  was  made  between 
the  plaintiff's  solicitor  and  C.,  who  was  supposed 
by  him  to  be  still  acting  as  the  solicitor  of  the 
annuitant,  that  9850/.  was  to  be  paid  to  C.,  as  the 
agent  of  the  parties  entitled  to  the  annuity,  and 
thereupon  a  release  was  to  be  executed  of  the 
annuity.  On  the  24th  September  following,  the 
plaintiff's  solicitor  paid  to  C.  part  of  the  9850/., 
but  C.  not  having  possessed  himself  of  the  securi- 
ties which  were  on  that  occasion  to  be  delivered 
up,  a  new  arrangement  was  made  for  a  temporary 
delay;  and  on  the  4th  October  following  the  two 
solicitors  met  to  complete  the  transaction,  when 
the  residue  of  the  9S50/.  was  paid  by  the  plaintiff's 
solicitor  to  C.,  and  the  annuity  deed  (which  had 
been  previously  given  by  the  annuitant  to  C.),  and 
the  memorandum  of  the  judgment  which  had  been 
entered  up,  were  delivered  up  by  C.,  but  no 
release  of  the  annuity  was  executed  by  the  annui- 
tant. In  May,  1846,  the  annuitant  employed 
another  solicitor,  who  made  application  for  pay- 
ment of  the  annuity,  as  if  nothing  had  transpired 
touching  the  redemption  or  re-purchase  of  it.  On 
bill  filed  by  the  plaintiff  to  restrain  proceedings  at 
law  to  obtain  payment  of  arrears  of  the  annuity, 
notwithstanding  the  denial  by  the  annuitant  in  hij 
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answer  of  C.  having  any  authority  to  enter  into 
any  arrangement  for  the  purchase  of  the  annuity, 
the  proceedings  at  law  were  restrained  upon  the 
plaintiff  paying  into  court  the  amount  of  the  an- 
nuity due,  and  to  become  due  from  time  to  time, 
and  undertaking  forthwith  to  bring  an  action  at 
law  against  the  annuitant  to  try  the  question  of 
C.'s  authority  to  make  the  arrangement  for  the 
purchase  of  the  annuity,  the  annuitant  admitting 
the  tender  by  the  plaintiff  of  a  release  of  the 
annuity.  Teesdale  v.  Swindall,  16  Law  J.,  Chanc., 
165— R. 

Liability  of  Agent.] — A.  bought  at  auction  three 
lots  of  one  hundred  railway  shares  each,  one  of 
the  conditions  of  sale  being,  that  the  balance  of 
the  purchase-money  shall  be  paid  at  the  office  of 
the  auctioneers  on  the  day  following  the  sale,  ex- 
cept in  cases  where  any  special  transfers  are 
required,  and  to  such  the  utmost  expedition  will  be 
given  after  the  sale.  A.  received  the  three  hun- 
dred shares,  together  with  a  bill  of  parcels  de- 
scribing the  transactions  as  a  sale  of  "  three  hun- 
dred shares,"  and  paid  the  price.  The  name  of 
the  owner  of  the  shares  was  not  disclosed  at  the 
time  of  the  sale,  but  upon  A.  applying  for  a  trans- 
fer, the  constitution  of  the  company  requiring  a 
transfer  by  deed,  the  auctioneers  informed  him 
that  they  were  only  agents  in  the  transaction,  and 
referred  him  to  B.,  as  their  principal,  and  as  the 
party  who  alone  could  procure  the  transfer  to  be 
executed.  In  an  action  against  the  auctioneers 
for  not  transferring — Held,  first,  that,  inasmuch  as 
they  had  not  disclosed  their  principal  at  the  time 
of  the  sale,  they  were  personally  liable.  Frank- 
lyn  v.  Lamond,  4  C.  B.  637. 

Held,  secondly,  that  the  bill  of  parcels  was  evi- 
dence of  an  entire  contract  for  the  sale  of  three 
hundred  shares.  Jb. 

Held,  thirdly,  that,  by  referring  A.  to  B.,  the 
defendants  dischargad  A.  from  tendering  a  transfer 
to  them.  Ib. 

Liability  of  Bailee  for  Negligence."] — The  negli- 
gence of  a  bailee  in  disobeying  the  instructions  of 
a  bailor,  given  more  than  a  year  prior  to  the  cause 
of  action,  and  not  specifically  declared  upon — 
Held,  not  sufficient,  though  proved  in  the  cause, 
to  entitle  the  plaintiff  to  recover  damages  thereon. 
A  venire  de  novo  awarded,  with  liberty  to  amend 
the  pleadings.  Tobin.  v.  Murison,  5  E.  F.  Moo. 
110. 

Authority  to  Sell.] — The  mere  relation  of  prin- 
cipal and  factor  confers  ordinarily  an  authority  to 
sell  at  such  times  and  for  such  prices  as  the  factor 
may,  in  the  exercise  of  his  discretion,  think  best 
for  his  employer:  but  if  he  receive  the  goods  sub- 
ject to  any  special  instructions,  he  is  bound  to 
obey  them.  Smart  v.  Sandars,  3  C.  B.  380 ;  16  Law 
J.,  C.  P.,  39. 

An  authority  to  sell,  whether  general  or  special, 
is  revocable.  Ib. 

Quaere,  whether  the  factor's  authority  to  sell 
can  be  revoked  after  he  has  made  advances  upon 
the  credit  of  the  goods  consigned  to  him,  his  au- 
thority then  being  coupled  with  an  interest.  Ib. 

In  assumpsit,  declaration  stated  that  plaintiffs 
had  consigned  wheat  to  defendants,  who  were 
corn  factors,  for  sale  on  plaintiffs'  account.  That 
defendants  then  promised  plaintiffs  to  obey  and  ob- 
serve the  lawful  orders  and  directions  of  plaintiffs, 
to  be  given  by  them  to  the  defendants  in  regard 
to  the  sale  and  disposal  of  the  wheat;  and  that, 
although  plaintiffs  ordered  defendants  not  to  sell 


below  a  certain  price,  and  although  the  same  was 
a  lawful  order  and  direction  in  that  behalf,  yet  dl  - 
endants,  not  regarding  their  promise,  snl',1  at  a 
less  price.  Plea,  that,  after  the  delivery  of  the 
wheat  to  the  defendants,  they  became  ami  wi 
under  advances  to  the  plaintiff  in  respect  thereof, 
that  they  gave  the  plaintills  notice  that  they  re- 
quired to  be  repaid  such  advances,  and  tliat  m  de- 
fault they  should  sell  the  wheat  and  repay  them- 
selves; and  that,  although  a  reasonable  time  had 
elapsed,  the  plaintiffs  did  not  repay  them  such  ad- 
vances, whereupon  the  defendants,  for  the  pur- 
pose of  reimbursing  themselves,  sold  the  wheat 
for  the  best  price  that  could  then  be  obtained 
for  the  same,  &c.: — Held,  that  the  plea  was 
bad  in  substance,  there  being  nothing  in  the 
transaction  disclosed  upon  the  record,  from  which 
it  could  be  inferred  that  it  was  part  of  the  con- 
tract that  at  any  time  the  wheat  should  be  for- 
feited, or  the  defendants'  authority  to  sell  en- 
larged, so  as  to  enable  them  to  sell  for  re-payment  of 
advances,  without  reference  to  its  being  for  the 
interest  of  the  principals  to  sell  at  that  particular 
time,  and  for  that  price.  Ib. 

Factors.] — A  foreign  owner  of  goods  consigned 
them  to  a  factor  in  London,  to  whom  he  indorsed 
the  bill  of  lading  in  blank,  and  transmitted  it, 
with  instructions  to  receive  and  sell  the  goods. 
The  factor  received  the  goods,  paid  the  freight 
and  charges  thereon,  and  entered  them  in  his  own 
name  at  the  Custom  House  ;  by  reason  of  which, 
and  without  the  privity  or  express  assent  of  the 
owner,  he  obtained  a  dock-warrant,-  which  he 
pledged  for  advances  beyond  the  amount,  for 
which,  as  a  factor,  he  had  a  lien  on  the  goods : — 
Held,  that,  under  these  circumstances,  he  was 
not  entrusted  with  the  dock-warrant  within  the 
meaning  of  6  Geo.  4,  c.94,  s.  2.  Hatfield  v.  Phil- 
lips, 12  Cl.  &  Fin.  343;  14  Mee.  &  W.  665;  10 
Jur.  189. 

Held,  also,  that  it  was  not  the  duty  of  the  judge 
to  state  to  the  jury  what  constituted  an  entrusting 
in  point  of  law.  Ib. 

There  is  a  distinction  between  persons  entrusted 
with  goods,  and  with  the  documents  mentioned  in 
that  act.  Ib. 

An  entrusting  with  the  bill  of  lading  for  the 
purpose  of  the  sale  of  goods,  is  not  an  entrusting 
with  the  dock-warrant,  which  represents  those 
goods,  notwithstanding  that  the  possession  of  the 
bill  of  lading  enables  the  holder  of  it  to  obtain 
possession  of  the  dock-warrant.  Ib. 

To  trover  by  A.  against  B.  for  bales  of  goods,  B. 
pleaded  that  C.  was  the  factor  of  A.,  and  was,  as 
such  factor,  entrusted  by  A.  with  the  dock-war- 
rants for  the  delivery  of  the  bales;  that  I',  applied^ 
to  B.  for  an  advance  of  money  upon  the  pledge  ut' 
the  bales;   that  it  was  agreed   between    li.  and   C. 
that  C.  should  pledge  the  bales  with  I!.,  as  a  secu- 
rity for  the  money  which  B.  agreed  to  advance  t» 
C. ;  that,  in  pursuance  of  this  agreement,  C.  deli- 
vered the  dock-warrants  to  If.,  a  nil  1!.  advanced  thc^ 
money  without  notice  that  C.  was  not  the  ou  IK  r  of 
the  bales;  A.  replied,  that  C.  was  not  entrusted  \\ith 
the  dock-warrants;    nor  did   ('.  aiM'ec  with    I 
the  plodtring  of  the   bales  m.nl.i  .1    forma  :- 
that  the  replication  was  liad  lor  duplicity,  inanniich 
as  the  denial  of  either  of  the  facts  tmersed  l«\   tin; 
replication  would  have  I.eeii  an  answer  to  the  pi c.i. 
Bonzi  v.  Mrinirt,  7  Man.  k  ('• .  7  Hi. 

A.  of  London  had  ordered   beam  of  B.  amir. 

of  Leghorn,   through    P.,    their  :mcnt.      II.  ami  C. 
shipped  more  than  the  quantity  OM«(«dj  and  drew 
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two  bills  upon  A.,  one  for  the  quantity  ordered, 
and  the  other  for  the  residue,  and  they  transmitted 
those  bills  to  A.  through  D.,  with  a  letter  of  ad- 
vice, and  an  indorsed  bill  of  lading  for  the  whole 
cargo.  The  beans  were  shipped  in  3932  sacks.  A. 
accepted  the  bill  for  the  beans  ordered,  but  de- 
clined to  take  the  residue,  (amounting  to  1442f 
sacks),  or  to  accept  the  bill  drawn  against  them; 
D.  consented  to  take  the  residue  of  the  beans,  and 
A.  thereupon  wrote  a  letter  to  him,  acknowledging 
such  residue  to  be  his,  and  inclosed  an  order  to  the 
captain  to  deliver  to  the  bearer  the  1442?  sacks. 
D.  thereupon  handed  over  the  bill  of  lading  to  A.; 
D.  accepted  the  bill  drawn  against  the  residue  of 
the  cargo,  and  paid  it  at  maturity  ;  before  the 
arrival  of  the  ship,  D.  sold  the  residue  to  E.,  who 
accepted  a  bill  for  the  amount  drawn  by  B.,  who 
happened  to  be  in  London,  and  D.  handed  to  E. 
A.'s  letter  and  delivery  order;  E.  afterwards  ap- 
plied to  F.  for  an  advance  of  cash,  and  handed 
him  over  as  a  security  such  letter  and  delivery 
order,  and  F.  gave  his  acceptance  to  E.  for  the 
amount  of  cash  required,  which  acceptance  was 
honoured  at  maturity,  before  E.'s  acceptance  be- 
came due;  and  before  the  arrival  of  the  ship,  E. 
stopped  payment;  when  the  ship  arrived,  the  por- 
tion of  the  cargo  for  which  A.  had  accepted  the 
bill  was  delivered  to  him  : — Held,  that  E.  was  not 
a  person  entrusted  with  a  delivery  order  within  the 
meaning  of  the  6  Geo.  4,  c.  94,  s.  2.  Jenkyns  v. 
Usborne,  7  Man.  &  G.  678. 

A  factor,  who  has  made  advances  to  his  princi- 
pal on  goods  consigned  to  him  for  sale,  has  no  au- 
thority by  law,  independently  of  any  contract,  to 
sell  the  goods  at  any  time  for  the  best  prices  that 
can  be  obtained,  without  regard  to  the  interests  of 
the  principal,  and  contrary  to  his  directions,  in 
order  to  repay  himself  such  advances  ;  though  pre- 
vious notice  of  an  intention  to  sell  be  given  by  the 
factor,  and  the  principal  subsequently  fails  to  re- 
pay such  advances  within  a  reasonable  time  after 
demand.  Smart  v.  Sandars,  10  Jur.  841 — C.  P. 

Factor — Duties  of — Accounts.} — Fraudulent  ac- 
counts between  a  principal  and  factor  opened  from 
the  beginning,  the  Court  holding  that  the  relief 
ought  not,  under  such  circumstances,  to  be  limited 
to  a  right  to  surcharge  and  falsify.  Clarke  v.  Tip- 
ping, 9  Bea.  284. 

Amongst  the  most  important  duties  of  a  factor 
are  those  which  require  him  to  give  to  his  princi- 
pal the  free  and  unbiassed  use  of  his  own  discre- 
tion and  judgment,  to  keep  and  render  just  and 
true  accounts,  and  to  keep  the  property  of  his 
principal  unmixed  with  his  own  or  the  property  of 
others.  A  factor  having  violated  all  these  and 
other  duties  : — Held,  that  no  credit  was  due  to  his 
accounts,  and  that  the  principal  was  not  bound  by 
them.  Ib. 

Factors — Authority  to  sell.] — A  factor  for  sale 
cannot  sell  the  goods  of  his  principal,  in  the  exer- 
cise of  a  sound  discretion,  contrary  to  the  princi- 
pal's orders,  for  the  purpose  of  reimbursing  himself 
for  advances  made  to  the  principal,  after  the  con- 
signment. Smart  v.  Sanders,  12  Jur.  751;  17L.J., 
C.  P.,  258. 

There  is  not,  in  such  a  case,  an  authority 
coupled  with  an  interest  which  is  irrevocable,  al- 
though the  advances  made  subsequently  to  the 
consignment  might  be  a  good  consideration  for  an 
agreement  that  the  original  revocable  authority  to 
sell  should  become  irrevocable.  Ib. 

The  declaration,  which  was  in  assumpsit,  stated, 
that  the  plaintiffs  had  consigned  a  cargo  of  wheat 


to  the  defendants,  as  corn  factors,  for  sale;  that 
the  defendants  promised  to  obey  the  lawful  orders 
of  the  plaintiffs;  that  the  defendants  sold  a  portion 
of  the  wheat  for  6s.  4d.  per  bushel  ;  and  that  the 
plaintiffs  ordered  them  not  to  sell  any  more  for 
less  than  7s.  Breach,  that  the  defendants  sold  for 
less.  First  plea,  that,  after  the  consignment,  the 
defendants  were  under  advances  to  the  plaintiffs 
in  respect  of  the  consignment ;  that  they  gave 
notice  to  the  plaintiffs  to  pay  the  amount,  or  that 
they  would  sell  the  residue  of  the  cargo  to  reim- 
burse themselves  ;  that  the  plaintiffs  failed  to  pay; 
and  that  the  defendants,  in  the  exercise  of  a  sound 
discretion,  for  the  benefit  of  the  plaintiffs,  and  to 
reimburse  themselves,  sold  at  the  best  price  which 
could  be  obtained.  Second  plea,  that  the  defend- 
ants had  a  lien  on  the  residue  of  the  cargo  for 
advances  made  after  the  consignment,  and  after 
notice  and  default  sold,  in  the  exercise  of  a  sound 
discretion,  for  the  best  price  : — Held,  on  demurrer, 
that  these  pleas  were  bad  in  substance.  Ib. 

Stockbroker.] — A  sharebroker  who  is  employed 
to  purchase  shares  or  scrip  of  a  railway  company, 
does  not  undertake  to  procure  them  absolutely 
and  at  all  events,  but  only  to  use  due  and  reason- 
able diligence  for  that  purpose.  Fletcher  v.  Mar- 
shall, 10  Jur.  528 — Exch. 

If  a  broker  enter  into  a  contract  for  an  undis- 
closed principal,  the  latter  may  sue  on  such  con- 
tract in  his  own  name  ;  and  a  rule  of  the  Exchange, 
on  which  the  contract  was  made,  which  declares 
that  a  contract  made  by  a  broker  for  an  undis- 
closed principal  shall  be  regarded  as  the  contract 
of  the  broker  only,  does  not  control  this  right, 
even  although  the  principal  was  cognisant  of  such 
rule.  Humphrey  v.  Lucas,  2  Car.  &  K.  152 — Cress- 
well. 

A  person  employed  a  stockbroker  to  purchase 
shares  in  a  foreign  railway  company.  There  were 
no  shares  of  that  company  at  that  time  ;  but  cer- 
tain letters  of  allotment  were  commonly  bought 
and  sold  in  the  market  as  such  shares.  The 
broker  purchased  one  of  these,  and  on  his  princi- 
pal refusing  to  accept  it,  brought  an  action  for  the 
value  of  the  shares,  and  also  for  his  commission: 
— Held,  that  it  was  properly  left  to  the  jury  to  say 
whether  the  direction  given  to  the  broker  was  that 
he  was  to  wait  until  the  shares  came  out,  or  to 
purchase  at  once  letters  of  allotment  which  were 
considered  in  the  market  as  shares.  Mitchell  v. 
Newark  or  Newhall,  15  Mee.  &  W.  308;  15  Law 
J.,  N.  S.,  Exch.,  292  ;  10  Jur.  318. 

The  plaintiffs,  sharebrokers  at  Leeds,  employed 
defendant,  a  sharebroker  at  Manchester,  to  sell 
certain  shares  in  a  railway  company.  Defendant 
returned  for  answer  that  he  had  done  so,  inclosing 
a  sold  note,  which  stated  the  purchase  to  be  for 
the  settling  day,  the  15th  October.  On  the  2d 
October  plaintiffs  requested  the  name  of  the  pur- 
chaser immediately,  as  the  shares  were  going  up ; 
to  which  defendant  replied,  that,  the  shares  being 
sold  for  the  loth  October,  the  buyer  refused  to  give 
the  name  until  then,  but  if  plaintiffs  had  any 
reason  to  doubt  the  integrity  of  their  principal, 
they  might  at  once  transfer  the  shares  into  the 
name  of  R.  D.,  and  he,  defendant,  would  be  at 
the  expense  of  re-transfer.  After  the  14th  Octo- 
ber, the  price  of  shares  in  the  company  in  question 
began  to  fall,  and,  in  reply  to  a  demand  from  plain- 
tiffs on  the  24th  of  that  month,  defendant  gave  F. 
T.  as  the  name  of  the  purchaser.  It  appeared  that 
in  the  bought  note  to  F.  T.  no  mention  was  made 
of  the  settling  day,  but  that  plaintiffs  had  applied 
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to  him  for  payment,  but  he  disclaimed  all  know- 
ledge of  them  in  the  transaction,  and  referred  them 
to  defendant.  Plaintiffs  having  sued  defendant  as 
the  purchaser  of  these  shares,  —  Held,  that  the 
action  was  not  maintainable,  even  assuming  the 
variance  between  the  bought  and  sold  notes  to  be 
material.  W/ialley  v.  Davi.ton,  10  Jur.  573 — Exch. 

And  semble,  that  plaintiffs'  remedy,  if  any,  was 
against  defendant  for  negligence.  Ib. 

A  declaration  alleged  that  plaintiff  employed 
defendant  to  act  as  his  agent  and  broker  in  and 
about  the  buying  and  selling  divers  shares  in 
divers  railway  companies,  and  that  defendant 
then  promised  to  use  due  care  and  diligence  in 
the  said  business,  and  to  obey  the  lawful  and  rea- 
sonable orders  and  directions  of  plaintiff  in  regard 
to  the  buying  and  selling  such  shares.  It  then 
alleged,  that  defendant  had  in  his  possession  and 
charge  divers  shares  in  certain  railway  companies, 
subject  to  the  order  and  direction  of  plaintiff  as  to 
the  sale  and  disposition  thereof,  and  to  the  pro- 
mise of  defendant  in  that  behalf;  that  plaintiff  had 
subsequently  ordered  defendant  to  sell  the  shares 
in  one  of  those  companies;  and  charged,  as  a 
breach,  the  disobedience  of  that  order.  Defend- 
ant pleaded  the  general  issue,  and  traversed  the 
allegation  of  his  having  in  his  possession  or  charge, 
as  agent  or  broker  of  plaintiff,  the  shares  men- 
tioned in  the  declaration,  subject  to  the  order  or 
direction  of  plaintiff.  It  appeared  in  evidence, 
that,  on  the  30th  September,  1845,  defendant  had 
been  introduced  to  plaintiff  to  act  as  his  broker, 
who  immediately  gave  him  a  written  order  to  pur- 
chase shares  in  five  different  railway  companies; 
and  that  defendant  on  the  same  day  sent  five  ad- 
vice-notes of  his  having  purchased  them  for  the 
loth  October,  the  next  settling-day  at  the  Stock 
Exchange.  On  the  6th  October  plaintiff  ordered 
defendant  to  sell  the  shares  in  the  company  men- 
tioned in  the  declaration,  who,  however,  took  on 
himself  the  responsibility  of  deferring  it  until  the 
market  should  rise.  On  the  18th  October  defend- 
ant delivered  an  account  current,  in  which  he  de- 
bited plaintiff  with  the  shares  in  this  company  as 
having  been  bought  on  the  30th  September  and 
sold  on  the  13th  October.  No  money  had  ever 
passed  between  the  parties,  and  defendant  had 
not  the  shares  in  his  possession  until  some  time 
after  rendering  the  account  current: — Held,  first, 
that  there  was  evidence  from  which  the  jury  might 
infer  the  contract  as  stated  in  the  declaration. 
Marsden  v.  Newjnarch,  10  Jur.  759 — Exch. 

Held,  secondly,  that  the  second  issue  was  not 
proved.  76. 

Semble,  per  totam  Curiam,  that  a  party  who 
employs  a  stockbroker  to  transact  business  for  him 
at  a  particular  place,  is  bound  by  the  established 
usage  of  that  place  relative  to  the  mode  of  trans- 
acting that  sort  of  business,  whether  he  knew  of 


the  usage  or  not. 
1019— Exch. 


Bayliffe  v.  Butterworth,  11  Jur. 


By  the  usage  of  the  Liverpool  Stock  Exchange, 
brokers  are  held  responsible  to  each  other  for  all 
engagements  entered  into  by  them  on  behalf  of 
third  parties.  A  person  employed  a  broker  there 
to  sell  railway  scrip,  but  on  the  day  of  settlement 
made  default,  and  the  purchaser  compelled  the 
broker  to  pay  the  differences: — Held,  that  the 
broker  might  recover  the  amount  of  those  differ- 
ences in  an  action  for  money  paid  to  the  use  of  his 
employer,  there  being  evidence  that  the  employer 
knew  of  the  usage.  Ib. 

Bed  semble,  per  totam  Curiam,  that  the  action 


• 


would  have  been  maintainable  without  that 
dence.     Ib. 

A  sharebroker  employed  to  purchase  sharps  or 
scrip  ot  a  railway  company,  does  not  ,,„. 

dertake    to    procure   them   absolutely    :iiul    nt    all 
events,  but  only  to  use   due  and  dili- 

gence to  endeavour  to  do  so.   Fletcher  v.  j/ 
15  M.  &W.  775. 

A.  employed  B.,  a  sharebroker,  at  Ma: ., 
and  lodged  money  ia  his  han.ls,  to  proem, 
fifty  shares  in  a  certain  railway  comjcinv.  H. 
without  disclosing  the  name  of  his  prinirii.^.  fil- 
tered into  a  contract  with  H.,  another  sharebroker. 
to  purchase  them  for  him.  According  to  the 
usage  of  the  Stock  Exchange  at  Manchester,  there 
are  two  "  settling  days"  in  each  month,  on  which 
all  transactions  between  brokers  and  between  ; 
and  their  principals  are  to  be  settled,  although  in 
some  instances  settlement  is  not  enforced  by 
brokers  on  the  prescribed  days.  H.  did  not  per- 
form his  contract  with  B.  by  the  next  settling-da'.  ; 
and  B.  having,  after  that  day,  refused  to  return  A. 
his  money  : — Held,  that  A.  was  entitled  to  recover 
it  back  from  B.  in  an  action  for  money  had  and 
received.  Ib. 

By  a  rule  of  the  Hull  Stock  Exchange,  brokers 
are  individually  responsible  to  each  other  for  the 
fulfilment  of  theircontracts.  Plaintiff  was  a  broker 
of  that  Exchange,  and  sold  on  behalf  of  defendant 
to  one  R.,  also  a  broker,  certain  railway  shares 
then  in  the  course  of  registration.  Defendant  re- 
fused afterwards  to  complete  the  contract,  but  no 
conveyance  of  the  shares,  as  required  by  S  Viet, 
c.  16,  ss.  14,  15,  was  ever  tendered  him  to  exe- 
cute. R.  subsequently  purchased  shares  in  the 
railway  at  a  higher  price  in  the  place  of  those  con- 
tracted for,  and  the  plaintiff  paid  him  the  differ- 
ence after  notice  from  the  defendant  not  to  make 
the  payment: — Held,  that  the  payment  by  the 
plaintiff,  before  the  transfer  was  tendered  to  the 
defendant,  was  a  payment  in  his  own  error,  and 
which  he  was  not  entitled  to  re'cover  against  the 
defendant  in  an  action  for  monev  paid  to  his 
Bowlby  v.  Bell,  3  C.  B.  284;  16  Law  J.,  C.  P.,  IS. 

Held,  secondly,  that  a  letter  written  by  defend- 
ant to  plaintiff  requesting  all  further  communica- 
tions to  be  made  to  his  attorney,  did  not  dispense 
with  a  tender  of  the  transfer.  Ib. 

A  purchase  by  brokers,  in  pursuance  of  the 
order  of  a  customer,  of  shares  in  a  projected  rail- 
way company  provisionally  registered,  held,  not 
illegal,  but  a  sufficient  ground  for  the  admission  of 
a  proof  tendered  by  the  brokers  for  the  loss  occa- 
sioned by  the  non-completion  of  the  purchase  by 
the  customer.  Ex  part e  Barton,  1  De  Gex,  316. 

The  defendant,  who  resided  some  distance  from 
Liverpool,  authorized  the  plaintiff,  a  broker  there, 
to  sell  for  him  twenty  railway  scrip  shares. 
The  plaintiff  sold  them  to  C.,  another  broker  of 
Liverpool.  The  scrip  shares  were  not  delivered 
on  the  day,  and  C.  bought  twenty  other  scrip 
shares  at  the  market  price,  and  claimed  the  diffe- 
rence between  the  contract  and  the  market  price. 
The  plaintiff  paid  him  the  difference,  and  brought 
an  action  for  money  paid  to  reeo\er  tins  SHIM.  It 
was  proved  to  be  tin-  iisa;;e  am. nil:*!  lingers  .it 
Liverpool  to  be  responsible  to  e.u-li  otli. 
these  contracts,  and  there  was  ew.lem-e  thai 
defendant  was  cognisant  of  this  usage: — Held, 
that  the  defendant  was  liable,  liny  I1.. 
worth,  1  Exch.  Rep.  -r25. 

Semble,  per  Parke,  B.j  and  Rolfo,  B.;  that  the 
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defendant's  knowledge  of  the  usage  was  immate- 
rial.   Ib. 

The  defendants,  who  were  share-brokers  at  Li- 
verpool, on  the  30th  August,  1845,  bought  for  the 
plaintiff,  who  was  also  a  share-broker,  thirty-eight 
T.  and  D.  railway  shares,  at  the  price,  according 
to  the  advice  note,  of  21.  8s.  6d.  per  share.  The 
scrip  had  not  then  issued,  and  the  21.  8s.  6d. 
was  therefore  premium.  The  deposit  of  I/.  7s  6d. 
per  share  first  appeared  in  the  printed  share-lists 
(which  were  sent  daily  to  the  plaintiff)  on  the  2d 
September,  and  the  amount  of  such  deposits,  41/. 
5s.,  was  paid  by  the  defendants  to  the  persons  from 
whom  they  bought  the  shares.  In  an  account  sent 
by  the  defendants  to  the  plaintiff,  on  the  19th 
September,  they  omitted  to  charge  the  sum  paid 
for  the  deposits  ;  and  the  plaintiff,  who  purchased 
for  other  persons  as  broker  (though  he  dealt  with 
the  defendants  as  a  principal),  only  charged  21.  8s. 
6d.  per  share,  and  had  settled  accounts  with  such 
other  persons  on  that  footing  before  any  claim  was 
made  for  the  deposits.  The  defendants  also  on 
the  18th  September  bought  for  the  plaintiff  eighty 
S.  S.  railway  shares,  at  the  price,  according  to  the 
advice  notes,  of  4/.  10s.  per  share.  The  41.  10s. 
did  not  include  the  deposit  of  21.  10s.  per  share, 
which  first  appeared  in  the  share-lists  about  the 
26th  September;  and,  on  settling  with  the  vendors, 
the  defendants  paid  them  the  deposits,  amounting  to 
200/.,  in  addition  to  the  41.  10s.  per  share.  But 
on  the  26th  September  the  shares  were  sold  by  the 
defendants  for  the  plaintiff,  at  11.  per  share,  which 
sum  included  the  deposits,  and  the  plaintiff  was 
credited  with  the  full  amount.  In  an  account 
furnished  to  the  plaintiff  by  the  defendants,  on 
the  2d  October,  and  also  in  subsequent  accounts. 
the  plaintiff  was  only  debited  with  the  41.  10s.  per 
share,  and  he  only  debited  his  principals  with  that 
amount,  and  settled  with  them  on  that  footing. 
On  the  19th  November,  the  defendants,  having  re- 
ceived a  letter  from  the  plaintiff,  demanding  a 
balance  of  605/.  14s.  10d.,  examined  their  books 
and  discovered  the  mistake  with  regard  to  the  de- 
posits, and  immediately  acquainted  the  plaintiff 
with  it: — Held,  that  they  were  entitled  to  set  off 
the  200?.,  and  also  the  417.  5s.  Dails  v.  Lloyd,  12 
Jur.  827;  17  L.  J.,  Q.  B.,  247. 

London  Broker.]  — A  party  who  hires  or  procures 
for  another  person  to  be  employed  in  laying  out, 
surveying,  preparing,  and  levelling  a  line  of  rail- 
way, is  not  a  broker  within  the  6  Anne,  c.  16, 
which  prohibits  any  one  from  acting  as  a  broker 
within  the  city  of  London,  unless  he  be  admitted 
for  that  purpose  by  the  court  of  the  mayor  and 
aldermen.  Mitford  v  Hughes,  14  Jur.  990 — Exch. 

In  an  action  for  work  and  labour,  defendant 
pleaded  that  the  work  was  done  by  plaintiff  within 
the  city  of  London  as  a  broker,  and  that  plaintiff 
was  not  a  licensed  broker  as  required  by  the  sta- 
tutes &c.  Plaintiff  replied  de  injuria: — Held, 
good  on  special  demurrer.  Bennett  v.  Bull,  11 
Jur.  1067— Exch. 

Authority  of  Agent  to  bind  his  Principal.]  — A., 
in  a  letter  to  B.,  inclosed  a  bill  drawn  on  B.,  and 
another  bill  drawn  by  C.  on  D.  for  the  same  amount. 
Before  the  letter  arrived  B.  absconded,  leaving  a 
letter  for  E.,  authorizing  him,  in  B.'s  name,  to  in- 
dorse any  bills  which  might  be  remitted  to  B.,and 
to  deliver  such  bills  to  F.,  or  to  negotiate  them 
and  deliver  the  proceeds  to  F.  against  any  liability 
F.  might  be  under  for  B.'s  account: — Held,  that 
the  authority  only  applied  to  bills  remitted  to  B. 
as  his  own  property ;  and  that  the  bill  drawn  upon 


D.,  and  which  D.  accepted,  was  not  such  a  bill; 
and,  therefore,  that  an  indorsement  thereof  by  E. 
in  the  name  of  B.,  gave  no  right  of  action  to  G., 
an  innocent  holder,  against  D.,  the  acceptor. 
Fearn  v.  Filica,  7  Man.  &  G.  513  ;  8  Scott,  N.  R., 
241;  14  Law  J.,  N.  S.,  C.  P.,  15. 

Semble,  that  if  B.  had  himself  indorsed  the  bill, 
an  innocent  holder  might  have  sued  upon  it.  Ib. 

Commission.] — The  plaintiff,  a  shipbroker,  pro- 
cured for  the  defendant,  a  shipowner,  a  charter- 
party,  by  which  the  defendant  was  to  receive  41. 
15s.  per  ton  for  every  ton  of  guano  delivered  by 
him  at  a  certain  port,  if  delivered  before  a  certain 
day;  and  if  not,  41.  12s.  6d.  only.  In  an  action 
by  the  plaintiff,  for  work  and  labour  in  procuring 
the  charter-party,  and  for  commission, —  Held, 
that,  to  maintain  this  action,  it  was  not  necessary 
for  the  plaintiff  to  show  what  amount  of  freight 
had  been  earned  by  the  ship  ;  that  some  commis- 
sion was,  at  all  events,  due  to  the  broker,  and 
that  the  amount  of  it  was  a  question  for  the  jury. 
Hill  v.  Kitching,  15  Law  J.,  N.  S.,  C.  P.,  251. 

C.,  who  had  introduced  the  plaintiff  to  the  de- 
fendant, was  called  by  the  plaintiff  as  a  witness, 
and  stated  on  the  voir  dire,  that,  by  the  custom  of 
the  trade,  he  was  entitled  to  half  of  plaintiff's 
commission,  for  having  introduced  the  plaintiff  to 
the  defendant;  but,  that  his  demand  was  against 
the  plaintiff,  and  not  against  the  defendant: — 
Held,  that  it  was  right  not  to  join  C.  as  a  co-plain- 
tiff, and  that  C.  was  an  admissible  witness  under 
6  &  7  Viet.  c.  85.  Ib. 

The  plaintiff  negotiated  for  the  exchange  of 
certain  advowsons  between  the  defendant  and  B., 
and  the  defendant  contracted  to  pay  him  100/.  for 
commission,  "  one-third  down,  and  the  remaining 
two-thirds  when  the  abstract  of  conveyance  is 
drawn  out."  The  defendant's  abstract  of  title 
was  delivered  to  B.,  but  nothing  further  was  done 
in  the  matter,  in  consequence  of  B.  declining  to 
proceed  with  the  exchange.  In  an  action  for  the 
recovery  of  the  balance  alleged  to  be  due  to  him 
for  commission — Held,  that  the  plaintiff  could  not 
recover,  as  the  event  had  not  happened  for  which 
the  commission  was  to  be  paid.  Alder  v.  Boyle, 
11  Jur.  591;  16  Law  J.,  C.  P.,  232. 

The  fact  that  a  party  has  agreed  to  sell  goods 
on  commission  may  be  proved  by  oral  evidence, 
though  the  terms  as  to  its  payment  have  been  re- 
duced into  writing.  Whitfield  v.  Brand,  16  M.  & 
W.  282. 

The  actual  earning  of  freight  under  a  charter- 
party  is  not  a  condition  precedent  to  the  right  of 
the  shipbroker  to  his  commission  for  procuring 
the  execution  of  the  charter.  Hill  v.  Kitching, 
3C.B.  299. 

A.,  a  shipbroker,  procured  a  charterparty  to  be 
made  between  B.,  a  shipowner,  and  C.,  under 
which  the  owner  contracted  to  bring  home  a  cargo 
of  guano,  and  the  merchant  agreed  to  pay  freight 
at  the  rate  of  41.  15s.  per  ton,  to  be  reduced  to 
41.  12s.  6d.  if  the  ship  did  not  arrive  off  Cork  or 
Falmouth  on  or  before  a  given  day.  There  was 
no  express  engagement  on  the  part  of  C.  to  ship  a 
cargo: — Held,  that  A.  was  entitled  to  recover 
from  B.  upon  a  quantum  meruit  for  his  work  and 
labour  in  procuring  the  charter  to  be  executed, 
without  showing  the  arrival  of  the  vessel  on  or 
before  the  day  mentioned,  and  notwithstanding 
only  a  very  small  quantity  of  guano  had  been 
shipped,  and  a  small  amount  of  freight  actually 
earned  ;  that  the  amount  of  compensation  due  to 
him  was  a  question  for 'the  jury;  and  that,  in  esfi- 
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mating  such  compensation,  they  were  properly 
guided  by  evidence  of  what  was  customary  in 
similar  cases.  Ib. 

A  broker,  having  taken  an  assignment  of  several 
cargoes,  in  trust,  to  sell  them  on  their  arrival,  and 
out  of  the  proceeds  to  repay  the  amount  of  his 
advances,  took  possession  of  some  of  the  cargoes, 
and  sold  them  under  the  power  in  the  deed,  while 
the  rest  were  sold  under  an  order  made  in  a  suit 
instituted  by  him  to  enforce  his  security,  by  which 
it  was  directed  that  they  should  be  sold  by  him  in 
such  manner  and  at  such  time  as  he  and  the  re- 
ceiver in  the  cause  should  agree,  and  in  the  event 
of  their  differing,  then  as  the  Master  should  direct : 
— Held,  that,  in  the  latter  sales,  he  was  entitled 
to  the  usual  commission  allowed  to  brokers  em- 
ployed by  the  Court ;  but  that,  in  the  former,  he 
was  not  entitled  to  any  commission,  having  sold 
as  trustee.  Arnold  v.  Garner,  2  Ph.  231;  11  Jur. 
339;  16  Law  J.,  Chanc.,  329. 

The  following  letter  was  addressed  to  an  Afri- 
can captain  and  supercargo  by  his  employers : 
"  Your  commissions  are  61.  per  cent,  on  the  net 
proceeds  of  your  homeward  cargo,  after  deducting 
the  usual  charges  as  arranged  by  the  African  As- 
sociation, viz.  41.  per  ton  from  the  gross  sales  of 
the  oil  when  taken  from  the  quay,  and  41.  15s. 
when  warehoused  :" — Held,  that  the  commission 
was  payable  only  on  the  sums  actually  realized, 
after  deducting  bad  debts  as  well  as  other  charges. 
Cainev.Horsfall,  1  Exch.  519;  17  L.  J.,  Exch.,25. 

Where  a  custom-house  agent  entered  into  a 
custom-house  bond  with  respect  to  goods  con- 
signed to  him  by  the  plaintiff,  and  claimed  a  per 
centage  on  the  sum  mentioned  in  the  bond,  and  no 
contract  or  usage  for  the  payment  of  such  was 
proved — Held,  that  the  plaintiff  was  not  entitled 
to  any  such  per  centage  ;  and  that,  therefore,  no 
question  as  to  the  reasonableness  of  the  amount 
claimed  could  be  put  to  a  witness.  Hallv.  Gurney, 
2  Car.  &  K.  644— Cresswell. 

Upon  a  negotiation  between  A.  and  B.  for  an 
exchange  of  advowsons,  A.  agrees  to  pay  to  the 
agent  C.  100Z.,  "  one-third  down,  and  the  remain- 
ing two-thirds  when  the  abstract  of  conveyance  is 
drawn  out."  The  one-third  is  paid.  A.  delivers 
an  abstract  of  his  title,  but  no  abstract  is  delivered 
on  the  part  of  B.,  and  the  negotiation  drops.  C. 
cannot  maintain  an  action  against  A.  for  the  re- 
maing  two-thirds  of  his  commission,  the  event  on 
the  happening  of  which  his  right  to  it  was  to  arise 
not  having  occurred.  Alder  v.  Boyle,  4  C.  B.  635. 

A.,  a  supercargo,  sailed  to  Calabar  in  charge  of 
a  ship  called  the  "Magistrate,"  his  commission 
being  51.  per  cent.  Some  time  after  his  departure, 
the  principals  despatched  another  ship  called  the 
"  Windermere"  to  Calabar,  with  instructions  to  A. 
to  find  a  cargo  for  her,  and  to  consider  her  "  in 
one  turn"  with  the  "  Magistrate,"  and  offering 
him,  in  respect  of  this  second  ship,  a  commission 
of  2|  per  cent.  A  wrote  to  his  principals  rejecting 
the  2|  per  cent,  commission  ;  but,  notwithstanding 
this,  he  proceeded  to  load  the  "Windermere," 
that  course  being  in  his  view  the  best  for  his  prin- 
cipals:— Held,  that,  as  he  had  acted  on  the  in- 
structions of  his  principals  in  loading  the  "Win- 
dermere," he  was  bound  by  their  offer  as  to 
commission,  and  could  not  recover  more  than  2-i- 
per  cent.,  in  respect  of  the  cargo  of  that  ship. 
Moore  v.  Maxwell,  2  Car.  &  K.  554 — Rolfe. 

In  an  action  by  an  auctioneer  on  a  contract  for 
payment  of  commission  upon  the  sale  of  an  estate, 
if  the  sale  should  be  within  two  months  after  an 


auction— Held,  that  evidence  of  tho  conduct  of  the 
parties  to  the  contract  would  not  a)'.-.  raw 

the  construction  of  the  wor.l  «<  <  the 

judge,  but  that  evidence  of  th;,t  word  meaninj 
the  trade  of  auctioneers  caleml:ir   mom), 
be  left  to  the  jury.    Simpson  v.  Mareetson,  1.'  Jur. 
155;   17  L.  J.,Q.  B.,M. 

Principal  and  Surety.]—  A.  as  principal,  ;,<-.,]  B. 
as  surety,  joined  in  granting  an  annuity  for  the  life 
of  C.;  and  A.  assigned  to  trustees  a  poln-v  of  in- 
surance upon  his  own  life,  upon  trust,  to'  permit 
C.,  after  the  death  of  A.,  out  of  the  money  ine 
or  the  interest  thereof,  to  receive  the  annuity  ;  and 
A.  and  B.  executed  their  joint  and  seven!  bond 
conditioned  to  secure  the  punctual  payment  of  the 
annuity.  The  executors  of  A.  received  the  amount 
of  the  policy,  and  invested  it  upon  Government  se- 
curities. An  executor  of  B.  was  compelled  to  pa\  C. 
an  arear  of  the  annuity: — Held,  that,  as  against 
the  general  assets  of  A.,  the  executor  of  B.  was 
not  entitled  to  interest  on  the  money  so  paid  by 
him,  but  that  he  was  entitled,  as  against  the  sum 
insured  and  the  interest  thereon,  to  be  put  in  the 
same  situation  as  if  it  had  been  duly  applied  in 
payment  of  the  annuity,  and  therefore  to  be  repaid 
thereout  the  money  advanced  by  him,  with  interest. 
Caulfield  v.  Maguire,  2  Jones  &  Lat.  141. 

PRINTER. 

The  4th  section  of  the  2  &  3  Viet.  c.  12  (amend- 
ing the  39  Geo.  3,  c.  79),  refers  to  offences  rela- 
ting to  printing  and  publishing  as  prohibited  by 
that  act,  and  not  to  offences  committed  under  the 
39  Geo.  3,  c.  79,  s.  15.  Reg.  v.  Johnson,  2  New 
Sess.  Cas.  170;  15  Law  J.,  N.  S.,  M.  C.,  7. 


PRISON — See  CORPORATION. 


PRISONER  AND  INSOLVENT. 

Declaring  against  Prisoner.]  —  In  an  action 
commenced  by  writ  of  summons,  a  writ  of  capias 
was  taken  out  under  1  &  2  Viet.  c.  110,  s.  3,  and 
defendant  arrested  under  it.  Plaintiff  subsequently 
entered  an  appearance  for  defendant,  and  tiled  a 
declaration  with  the  Master,  and  served  defend- 
ant with  notice  of  the  declaration:  —  Held,  that 
this  was  regular;  and  that  it  was  not  necessary  to 
serve  defendant  with  a  copy  of  the  declaration. 
Neale  v.  Snowdon,  3  Dowl.  b  L.  422  ;  2  C.  B.  322  ; 
15  Law  J.,  N.  S.,  C.  P.,  22. 

The  plaintiff,  in  the  month  of  June,  1838,  lodged 
a  detainer  against  defendant,  then  being  in  the 
custody  of  the  marshal,  but  did  not  take  any  sub- 
sequent steps.     In  the  following  month  of  Octo- 
ber, the  act  for  the  abolition  of  arrest  on  in- 
process  (1   &  2  Viet.  c.  110)  came  into  operation, 
and,  in  October,  1839,  a  vesting  order  was  made 
on  the  petition  of  a  creditor,  under  the  ' 
tion  of  that  act:  — Held,  on  an  appli.-  ttion  b 
fondant   to    be    discharged    out  of  custody, 
plaintiff,  not  having  declared  within  twelve  ML- 
from  the  lodging  of  the  detainer,  wa>  out  of( 
before  the  date  of  the  vesting  order,  and  thai 
fcndruit  was   in   consequence   entitled   to    hi-   >ii- 
charge,  notwithstanding  the  list  section  of 
Viet  c.  110.    llnllrtt  \.  Cresswell,  1  H.  C.  li- 
3  Dowl.  &  L.  :>C>\;    i:>  Law  J.,  N.  S.,  (}.  1!.,  1 
10  Jur.  266 — Williams. 

Charging  in  Execution.}  —  \  prisoner  in 
under  process  of  contempt  of  the  Court  ol  ' 

Pleas',  is    liable  to  l>e  chaifjeil  in  eM-rntioii  u|. 
judgment  in  this  court  in  the  ordinary  W»J. 
v.  Wood,  1  C.  B.  4U2. 
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A  defendant  arrested  upon  a  judge's  order,  un- 
der 1  &  2  Viet.  c.  1 10,  s.  3,  is  supersedeable,  unless 
plaintiff  proceed  to  execution  within  two  terms 
inclusive  after  judgment,  conformable  to  R.  H., 
2  Will.  4,  c.  1,  s.  85.  Walter  v.  De  Richmont, 
6  Q.  B.  544. 

And  where  judgment  in  debt  is  signed  for  want 
of  a  plea, — Held,  that  the  time  ran  from  such 
signing,  although  the  costs  were  not  taxed.  Ib. 

Where  a  defendant  was  brought  up  in  custody 
of  a  gaoler  for  the  purpose  of  being  charged  in 
execution,  and  it  appeared  that  a  commissioner  of 
bankrupts  had  on  the  preceding  day  granted  an 
interim  order  for  his  protection,  the  Court  refused 
to  allow  him  to  be  charged  in  execution.  Sloman 
v.  Williams,  4  Dowl.  &  L.  49 — Exch. 

It  is  no  ground  of  objection  to  defendant's  being 
charged  in  execution,  that  plaintiff  had,  on  a  for- 
mer occasion,  repudiated  the  action.  Revell  v. 
Wetherdl,  3  C.  B.  605. 

It  is  no  cause  to  show  against  a  motion  to  charge 
a  defendant  in  execution,  who  has  been  brought 
up  on  a  writ  of  habeas  corpus  ad  satisfaciendum, 
that  the  warrant  of  attorney  on  which  the  judg- 
ment has  been  signed  was  given  without  considera- 
tion, and  the  judgment  signed  in  breach  of  good 
faith  ;  but  facts  are  the  proper  grounds  of  a  sub- 
stantive motion  to  set  aside  the  warrant  of  attor- 
ney and  judgment  and  subsequent  proceedings, 
and  to  discharge  the  defendant  out  of  custody. 
The  Court  will,  therefore,  not  postpone  the  motion 
to  charge  the  defendant  in  execution  until  the  other 
rule  comes  on  to  be  discussed.  Cooke  v.  Wright, 
5  Dowl.  &  L.  274— B.  C.— Patteson. 

Discharge  of  Prisoner.] — A  prisoner  has  a  right 
to  apply  de  die  in  diem  for  his  discharge,  and  is 
not  prejudiced  by  a  former  application  having  been 
unsuccessfully  made.  Hallett  v.  Cresswell,  1  B.  C. 
Rep.  1;  3  Dowl.  &  L.  561;  15  Law  J.,  N.  S.,  Q. 
B.,  129;  10  Jur.  266— Williams. 

A  prisoner  once  supersedeable  is  always  so.  Ib. 

The  Court  refused  to  discharge  a  prisoner  out  of 
custody  on  his  affidavit  that  the  plaintiff  had  died 
in  1S36,  and  that  he  had  been  informed  and  be- 
lieved that  no  legal  personal  representative  of  the 
plaintiff  had  revived  the  action,  or  had  taken  any 
proceedings  whatever  since  the  death  of  the  plain- 
tiff. Taylor  v.  Burgess,  16  Law  J.,  Exch.,  204. 

In  June,  182S,  a  defendant  was  taken  in  execu- 
tion upon  a  ca.  sa.;  and  in  April,  1S36,  the  plaintiff 
died.  The  Court  refused  to  discharge  the  de- 
fendant out  of  custody  upon  his  affidavit  that  he 
had  been  informed  and  believed  that  no  legal  per- 
sonal representative  had  revived  the  action,  or  had 
taken  any  proceedings  whatever  since  the  death 
of  the  plaintiff.  Taylor  v.  Burgess,  16  M.  &  W. 
781;  4  Dowl.  &  L.  708. 

The  Court  of  Common  Pleas  has  no  power  to 
discharge  upon  a  habeas  a  prisoner  from  custody 
under  process  of  the  Court  of  Chancery,  and  can- 
not entertain  any  question  as  to  the  irregularity  of 
such  process.  Andrews,  Ex  parte.  4  C.  B.  226. 

Discharge  under  the  Lords'1  Act.] — Personal  ser- 
vice on  plaintiff  of  notice  of  a  motion  for  the  dis- 
charge of  an  insolvent  debtor,  under  the  48  Geo.  3, 
c.  123,  s.  1,  is  not  requisite.  Bull  v.  Brownlow, 
7  Man.  &  G.  526. 

Authority  of  Assignees.] — A  declaration  by  the 
assignee  of  an  insolvent  debtor,  stated,  that  plain- 
tiff had  brought  an  action  against  defendant  to 
recover  a  debt  due  to  the  insolvent :  that  after 


issue  joined,  the  cause  was  referred  to  arbitration 
by  order,  of  Nisi  Prius.  The  declaration  then 
alleged  mutual  promises  to  abide  by,  perform,  and 
fulfil  the  award  ;  and  that  the  arbitrator  awarded 
that  plaintiff  was  entitled  to  recover  a  certain  sum. 
Breach,  non-payment:  —  Held,  that  it  need  not 
appear  by  the  declaration,  that  the  submission  to 
arbitration  was  with  the  consent  of  the  major  part 
of  the  creditors  of  the  insolvent.  Sutcliffe  v. 
Brooke,  3  Dowl.  &  L.  302;  14  Mee.  &  W.  855; 
15  Law  J.,  N.  S.,  Exch.,  118. 

Semble,  that  the  absence  of  such  consent  would 
not  vitiate  the  award.  Ib. 

Operation  of  Discharge  under  Insolvent  Acts.]  — 
In  an  action  of  debt  for  goods  sold  and  money 
lent,  defendant  pleaded,  that,  after  the  accruing 
of  the  cause  of  action,  and  before  commencement 
of  suit,  plaintiff  had  petitioned  the  Court  for  the 
Relief  of  Insolvent  Debtors,  under  1  &  2  Viet, 
c.  110;  and  that,  by  virtue  of  an  order  of  that 
court,  all  his  rights  and  property  had,  before  com- 
mencement of  suit,  become  vested  in  the  pro- 
visional assignee.  Replication,  that,  after  the 
vesting  order  was  made,  plaintiff's  petition  was 
dismissed  by  the  Court,  and  he  was  discharged 
from  custody  without  taking  the  benefit  of  the 
act: — Held,  that  the  replication  was  bad,  inas- 
much as  the  dismissal  of  the  petition  must  be 
taken  to  have  been  since  the  action  was  com- 
menced, and  could  not  give  any  title  to  sue,  when 
none  existed  at  the  time  the  action  was  brought. 
Yorston  v.  Fether  or  Feather,  3  Dowl.  &  L.  297; 
14  Mee.  &  W.  851;  15  Law  J.,  N.  S.,  Exch.,  31. 

An  action  of  trespass  cannot  be  maintained 
against  a  creditor,  who,  without  malice,  sues  out 
a  writ  of  ca.  sa.  upon  a  judgment  regularly  ob- 
tained by  him  against  his  debtor,  after  the  debtor's 
discharge  under  the  Irish  Insolvent  Debtors'  Act, 
3  &  4  Viet.  c.  107.  Ewart  v.  Jones,  3  Dowl.  &  L. 
252;  14  Mee.  &  W.  774;  15  Law  J..  N.  S., 
Exch.,  18. 

The  81st  and  S2d  sections  of  that  statute  do  not 
render  the  writ  absolutely  illegal  and  void  ab 
initio,  but  only  give  the  debtor  a  remedy  by  appli- 
cation to  the  court  or  a  judge  for  his  discharge  out 
of  custody.  Ib. 

It  is  no  objection  to  a  distress  for  rent  that  the 
tenant,  after  it  became  due,  petitioned  the  Insol- 
vent Debtors'  Court  under  stat.  1  &  2  Viet.  c.  110, 
inserted  the  rent  in  his  schedule  as  a  debt,  was  op- 
posed in  respect  of  it  by  the  landlord,  and  ob- 
tained his  discharge.  Phillips  v.  Shervill,  6  Q.  B. 
944. 

A  discharge  under  the  Insolvent  Act  cannot  be 
given  in  evidence  under  the  replication  of  nil  debet 
to  a  plea  of  set-off,  but  must  be  replied  specially. 
Ford  v.  Dornford,  15  Law  J.,  N.  S.,  Q.  B.,  172; 
10  Jur.  285. 

Sect.  37  of  stat.  1  &  2  Viet.  c.  110,  vests  in  the 
assignee  of  an  insolvent  all  debts  accruing  to  the 
insolvent  before  his  final  discharge,  either  for 
work  and  labour  or  any  other  cause  ;  but  does  not 
entitle  the  assignee  to  sue  for  the  price  of  the 
personal  labour  of  the  insolvent  after  the  insol- 
vency. Williams  v.  Chambers,  1 1  Jur.  798  ;  16  Law 
J.,Q.B.,  230. 

Declaration  stated  that  defendant,  after  the 
making  of  the  vesting  order,  and  after  the  estate 
of  the  insolvent  became  vested  in  plaintiff  as  as- 
signee, and  before  the  final  discharge  of  the  insol- 
vent, was  indebted  to  plaintiff  as  assignee  for  the 
work  and  labour  of  the  insolvent  before  his  dis- 
charge as  the  agent  of  defendant.  Plea,  that  the 


1309       Prisoner  and       [DIGEST  OF  CASES.]        Insolvent.          1310 


work  was  the  personal  labour  of  the  insolvent 
after  the  vesting  order,  and  the  money  payable  in 
respect  of  it  not  more  than  sufficient  for  the  sup- 
port of  the  insolvent  and  his  family,  and  that,  be- 
fore plaintiff  had  interfered,  defendant  had  paid 
the  insolvent.  Replication,  that  defendant  did  not 
pay  the  insolvent  before  plaintiff  interfered  : — 
Held,  on  demurrer,  that  the  proceeds  of  the  per- 
sonal labour  of  the  insolvent  were  not  recoverable, 
being  claimed  as  a  debt  due  directly  to  the  as- 
signee, not  as  a  debt  due  to  the  insolvent.  Ib. 

Although  a  discharge  under  the  Insolvent  Debt- 
ors' Act,  1  &  2  Viet.  c.  110,  does  not  operate  as  a 
complete  extinguishment  of  a  debt  scheduled,  the 
creditor  is  not  entitled  to  plead  such  debt  by  way 
of  set-off  to  an  action  brought  against  him  by  the 
insolvent  for  a  demand  accruing  subsequently  to 
his  discharge.  Francis  v.  Dodsworth,  4  C.  B.  202  ; 
17  L.J.,  C.P.,  185. 

To  debt  for  64/.  8s.  4d.,  for  work  and  labour,  in- 
terest, and  on  an  account  stated,  the  defendant 
pleaded,  first,  except  as  to  \Ql.,  never  indebted  ; 
secondly,  a  set-off  of  a  sum  equal  to  the  amount 
of  all  the  debts  in  the  declaration  mentioned,  &c., 
except  as  aforesaid,  for  work  and  labour  as  a  sur- 
geon and  apothecary,  &c.;  thirdly,  as  to  10Z.,  pay- 
ment into  court.  The  plaintiff  joined  issue  on  the 
first  plea,  took  the  10Z.  out  of  court,  and  replied 
to  the  second,  as  to  301.  12s.  6d.,  parcel  &c.,  that, 
on  &c.,  he  the  plaintiff,  then  being  an  insolvent 
debtor  in  actual  custody  &c.,  was  duly  discharged, 
according  to  the  1  &  2  Viet.  c.  110,  of  and  from 
the  said  sum  of  30Z.  12s.  Grf.;  and  that  the  said 
order  and  discharge  still  remained  in  full  force,  and 
that  this  the  plaintiff  was  ready  to  verify  ;  and  that 
he,  the  plaintiff,  never  was  indebted  in  the  residue 
of  the  money  alleged  in  the  second  plea  to  be  due 
from  him  to  the  plaintiff,  concluding  to  the  coun- 
try : — Held,  that  the  replication  was  bad  on  special 
demurrer,  for  not  setting  out  the  several  matters 
necessary  to  show  that  the  plaintiff  was  entitled 
to  his  discharge  under  the  statute,  or  that  he  had 
duly  complied  with  its  requisitions.  Ib. 

Qusre,  whether  the  double  conclusion  was  good, 
or  whether  the  whole  ought  to  have  concluded  to 
the  country.  Ib. 

A  discharge  under  the  Insolvent  Debtors'  Act 
cannot  be  given  in  evidence  under  a  replication  of 
nil  debet  to  a  set-off,  but  must  be  specially  replied. 
Ford  v.  Dornford,  8  Q.  B.  583. 

Semble,  per  Patteson,  J.,  that  stat.  1  &  2  Viet, 
c.  110,  s.  91,  enabled  persons,  sued  for  any  debt 
with  respect  to  which  they  are  entitled  to  the 
benefit  of  the  act,  to  plead  generally  that  they 
were  duly  discharged  according  to  the  act,  by  the 
order  of  adjudication,  and  that  such  order  remains 
in  force,  without  pleading  any  other  matter  spe- 
cial, extends  to  the  replication  to  a  plea  setting 
off  any  such  debt.  Ib. 

Under  the  1  &  2  Viet.  c.  110,  s.  55,  a  vesting 
order  is  "  an  order  appointing  an  assignee"  of  the 
prisoner,  in  pursuance  of  the  act,  within  the  mcan- 
inor  of  that  section.  Smith  v.  Wetherell,  5  Dowl.  & 
L.  278  ;  2  B.  C.  Rep.  179 ;  12  Jur.  53 ;  17  L.  J., 
Q.  B.,  57 — Patteson. 

The  provisional  assignee  of  an  insolvent  pri- 
soner, in  whom  the  estate  and  effects  of  such  pri- 
soner are  vested  by  an  order  of  the  Insolvent 
Debtors'  Court,  under  1  &  2  Viet.  c.  1 10,  s.  37,  may 
therefore  apply  for  and  obtain  a  sequestration  ot 
the  profits  of  the  prisoner's  benefice,  under  sect 
OJ  of  that  statute.  Ib. 


Plea,  under  sect.  37  of  ttat  1  ic  2  Viet.  c.  110, 
stated,  that,  after  the  accruing  of  the  .1.  bU   d 
declaration  mentioned,  plaintiff,  I. mi"  a   pn- 
up  on  process  for  debt,  "did   duly,  and    a.-co, 
to  the  directions  and    provisions   of  the   statir 
apply  by  petition  to  the  Insolvent   Debtors'  Court 
for  his  discharge,  which  petition  contai  uch 

matters  and  things  as  are  required  |.y  t|,,.  act,  and 
was  filed  in  the  court  "pursuant  to  the  dir.-nions 
in  the  said  act."  That,  after  the  filing  of  the  pe- 
tition, the  Court  did  order  that  all  the.  real  and 
personal  estate  and  effects  of  plaintiff,  and  all  the 
future  estate,  &c.  of  plaintiff  in  or  t<>  any  n  ;il  or 
personal  estate  and  effects,  and  all  debts  due  or 
growing  due  to  plaintiff,  or  to  be  due  to  him  be- 
fore such  discharge,  should  be  vested  in  the  pro- 
visional assignee: — Held,  on  special  demurrer, 
first,  that  it  was  sufficiently  averred  that  plaintiff 
applied  by  petition  within  the  time  required  by 
sect.  35.  Kicol  v.  Orgill,  12  Jur.  34— Q.  B. 

Held,  secondly,  that  it  was  not  necessary  to 
state  the  contents  of  the  petition.  Ib. 

Held,  thirdly,  that  it  was  sufficiently  averred 
that  the  petition  was  filed  within  the  time  required 
by  sect.  35.  Ib. 

Held,  fourthly,  that  it  was  sufficient  that  the 
order  showed  that  the  debt  for  which  the  action 
was  brought  was  vested  in  the  provisional  as- 
signee. Ib. 

Inserting  Debts  in  Schedule.] — The  defendant, 
an  insolvent  debtor,  inserted  the  plaintiff  as  a  cre- 
ditor in  his  schedule,  but,  by  mistake  and  without 
fraud,  stated  the  debt  to  be  31.,  whereas,  in  fact, 
it  was  11.: — Held,  that,  inasmuch  as  the  creditor 
was  thereby  deprived  of  the  benefit  of  the  notice 
to  be  given  to  creditors  for  51.  and  upwards,  under 
the  71st  section  of  the  Insolvent  Debtors' Act,  1  & 
2  Viet.  c.  110,  this  was  not  a  case  within  the  pro- 
tection of  the  93d  section,  and  the  defendant's 
discharge  under  the  act  was  no  bar  to  an  action 
for  this  debt.  Hoyles  v.  Blore,  14  Mee.  &  W.  387; 
15  Law  J.,  N.  S.,  Exch.,  28. 

Quaere,  whether  an  insolvent  is  discharged  from 
a  debt  where  the  description  of  his  creditor,  as 
inserted  in  the  schedule,  although  not  fraudulent, 
is  calculated  to  mislead.  Ib. 

A  party  who  owed  another  two  distinct  debts, 
was  discharged  as  an  insolvent  debtor  under  1  ic  - 
Viet.  c.  110;  having  inserted  only  one  of  those 
debts  in  his  schedule  : — Held,  that  he  was  not  dis- 
charged from  the  other  debt,  and  mipht  be  sued 
for  it — confirming  Tyers  \.  Stunt,  (1  Scott,  3-191, 
and  overruling  Davis  v.  Lloyd,  (2  Jur.  361).  Leo- 
nard v.  Baker,  15  Mee.  &  W.  202  ;  15  Law  J.,  N. 
S.,  Exch.,  177;  10  Jur.  226. 

He  is  discharged  only  as  to  the  particular  debts 
and  sums  of  money  mentioned  in  his  schedule  to 
be  due  from  him  to  the  creditors  named  th-Mem, 
and  not  generally  as  to  all  his  debts  then  due  to 
such  creditors.  Ib. 

Protection  from  Process.]  —  An  order  li>r  th" 
temporary  and  limited  protection  from  arrest  of  :i 
petitioning  debtor,  made  under  7  .V  s  Viet.  C.  "''. 
s.  7,  by  a  commissioner  of  the  Court  «••'  Bankruptcj , 
on  examination  of  the  petition,  rannot  In- renewed 
or  extended  beyond  the  tune  originally  limited  by 
it  Mazcninn  v.  I)nri>:-\  !i  howl.  \  I,.  II.':  1> 
Law  J.,  N.  S.,  Q.  11.,  HI;  10  Jur.  1  I— li.  I 
teson. 

When  a  debtor    who    IMS    been    t.iken    in    BX( 
tion,  comes  before  a  commissioner   in   bankr 
to  be  examined,  after  an  interim  order  for  nrottc- 
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tion  under  7  &  8  Viet.  c.  96,  the  commissioner  has 
power  to  remand  ;  and  that  authority  is  inciden 
to  his  power  of  adjudicating  on  the  petition,  and  is 
not  limited  to  the  cases  enumerated  in  sect.  24 
Ex  parte  Partington,  6  Q.  B.  649. 

Quaere,  whether  the  benefit  of  the  7  &  8  Viet 
c.  96,  can  be  taken  by  a  party  whose  effects  are 
already  vested  in  the  provisional  assignee  of  the 
Insolvent  Debtors'  Court,  under  5  &  6  Viet.  c.  116. 
Ib. 

But  the  commissioner  having,  on  petition,  under 
stat.  7  &  8  Viet.  c.  96,  decided,  that  the  benefit  of 
the  act  could  not  be  so  taken,  and  having  there- 
fore remanded  the  prisoner, — Held,  that  the  Court 
could  not  review  his  decision.  Ib. 

Trespass  will  not  lie  against  a  plaintiff",  or  his 
attorney,  for  suing  out  execution,  and  arresting 
thereon  a  defendant  who  has  obtained  an  order  for 
protection  from  process  under  the  5  &  6  Viet 
c.  116.  Yearsley  v.  Heane,  3  Dowl.  &  L.  265;  14 
Mee.  &  W.  322.  S.  P.,  Ewart  v.  Jones,  3  Dowl. 
&  L.  252  ;  14  Mee.  &  W.  774 ;  15  Law  J.,  N.  S., 
Exch.,  18. 

The  plaintiff  having  obtained  judgment  against 
one  F.  in  an  action  of  assault  and  false  imprison- 
ment, sued  out  a  ca.  sa.,  whereon  F.  was  taken 
and  committed  to  the  Queen's  prison,  of  which 
the  defendant  was  the  keeper;  F.  afterwards  pe- 
titioned the  Court  of  Bankruptcy  for  his  discharge, 
under  5  &  6  Viet.  c.  116,  and  7  &  8  Viet.  c.  96  ; 
and  having  obtained  from  the  commissioner  an 
order  for  his  discharge,  was,  in  obedience  thereto, 
discharged  by  defendant  accordingly.  The  plain- 
tiff having  brought  an  action  against  the  defendant 
for  an  escape, — Held,  that  whether  this  was  or 
was  not  a  debt  from  which  the  commissioner  had 
power  to  discharge  the  prisoner,  defendant  was 
protected,  being  bound  to  obey  the  order  of  the 
commissioner,  who  was  acting  judicially  in  a  mat- 
ter over  which  he  had  jurisdiction.  Thomas  v. 
Hudson,  14  Mee.  &  W.  353. 

Semble,  that  the  judgment-debt  being  in  tort 
and  not  in  an  action  for  the  recovery  of  a  debt,  the 
commissioner  had  no  power  to  order  the  prisoner 
to  be  discharged  out  of  custody  under  the  above 
acts  of  Parliament.  Ib. 

An  order  for  protection  made  under  7  &  8  Viet. 
c.  96,  in  the  case  of  an  insolvent,  protects  his  per- 
son only  from  process,  and  not  after-acquired  pro- 
perty not  attached  by  his  assignees.  Toomer  v. 
Gingell,  15  Law  J.,  N.  S.,  C.  P.,  255. 

A  defendant  who  has  obtained  a  final  order  for 
protection  under  5  &  6  Viet.  c.  116,  s.  4,  may.  un- 
der sect.  10,  plead  generally  his  protection,  with- 
out setting  out  all  the  facts  required  to  exist  in 
order  to  procure  the  order.  Cook  v.  Henson, 
3  Dowl.  &L.  177;  1  C.  B.  908. 

Plea,  that  the  action  is  brought  against  defend- 
ant for  a  debt  contracted  before  the  date  of  filing 
his  petition  for  protection,  and  that,  before  the 
commencement  of  the  suit,  defendant,  under  stat. 
5  &  6  Viet.  c.  116,  presented  his  petition  for  pro- 
tection from  process  to  the  Birmingham  District 
Court  of  Bankruptcy  ;  that  such  petition  was  duly 
presented,  and  a  final  order  for  protection  and  dis- 
tribution was  made  by  a  commissioner  duly  au- 
thorized.—  Held,  insufficient.  Tyler  v.  Shinton, 
15  Law  J.,  N.  S.,  Q.  B.,  204;  10  Jur.  389. 

Held,  that  a  plea  framed  upon  stat.  5  &  6  Viet. 
c.  116,  s.  10,  was  properly  pleaded  in  bar  of  the 
further  maintenance  of  the  action,  where  it  showed 
that  defendant  presented  a  petition  before,  and 


that  a  final  order  was  made  after  action  brought. 
Nicholls  v.  Payne,  7  Man.  &  G.  927;  15  Law  J., 
N.  S.,  C.  P.,  23. 

A  plea  by  defendant,  that  he,  not  being  a  trader, 
had  resided  for  twelve  months  within  the  district 
of  Birmingham,  and  that,  in  pursuance  of  stat.  6 
Viet.  c.  116,  he  duly  presented  his  petition,  &c., 
and  that  afterwards  a  final  order  was  made  by  a 
commissioner  of  the  Court  duly  authorized  for  the 
protection  of  the  person  of  defendant  from  pro- 
cess, and  for  the  vesting  of  the  estate  and  effects 
of  defendant  in  T.  B.,  one  of  the  official  assignees 
of  the  District  Court  of  Bankruptcy  ;  and  that  no 
assignee  was  appointed  by  the  creditors  of  defend- 
ant, or  by  any  of  them,  &c.;  and  concluding  with 
a  verification: — Held,  upon  special  demurrer, 
(Erie,  J.,  dissentiente),  that  such  plea  was  bad  in 
not  following  the  words  of  the  10th  section  of  the 
above  statute,  or  showing  with  sufficient  certainty 
that  the  requisites  of  the  4th  section  had  been  com- 
plied with.  Gillon  v.  Deare,  2  C.  B.  309  ;  3  Dowl. 
&  L.  412  ;  15  Law  J.,  N.  S.,  C.  P.,  25 ;  10  Jur.  73. 

Held,  also,  per  totam  cnriam,  that  such  plea 
properly  concluded  with  a  verification.  Ib. 

The  defendant  pleaded,  in  an  action  against  her 
as  acceptor  of  a  bill  of  exchange,  that  she  was  dis- 
charged under  the  Insolvent  Debtors'  Act,  5  &  6 
Viet.  c.  116,  s.  10.  The  plea  did  not  state  at 
length  the  proceedings  required  to  be  taken,  nor 
did  it  designate  the  order  in  the  same  terms  as 
described  by  the  act: — Held  a  bad  plea;  it  should 
either  have  set  out  the  order,  or  have  described  it 
in  the  terms  of  the  act.  Wright  v.  Hutchinson, 
16  Law  J.,  C.  P.,  226. 

The  Insolvent  Debtors'  Act,  5  and  6  Viet.  c. 
116,  gave  no  power  to  a  creditor  to  prove  against 
an  insolvent  before  the  commissioner  for  a  sum 
payable  by  way  of  annuity  at  a  future  time  by 
virtue  of  any  security  ;  but  by  the  Amendment 
Act,  7  &  8  Viet.  c.  96,  s.  25,  it  was  enacted,  that 
every  sum  of  money  which  shall  be  payable  by 
way  of  annuity  at  any  future  time  by  virtue  of  any 
security,  shall  be  deemed  and  taken  to  be  debts 
within  the  meaning  of  5  &  6  Viet,  and  of  this  act: 
— Held,  that  sect.  25  had  not  a  retrospective 
effect,  and  that  it  was  no  answer  to  an  action  for 
a  sum  which  had  been  so  payable,  that  the  insol- 
vent had  obtained  a  final  order  for  protection  and 
distribution  after  5  &  6  Viet.  c.  116,  and  before 
7  &  8  Vict.c.  96.  Thompson  v.  Lack,  3  C.  B.  540 ; 
16  Law  J.,  C.  P.,  75. 

A  prisoner  in  execution  for  debt  may  be  con- 
sidered whilst  in  prison  as  resident  where  his 

louse  of  residence  was  before  he  was  arrested, 
and  which  his  wife  has  inhabited  and  he  has  con- 
tinued to  hold  during  his  imprisonment;  and, 

herefore,  a  petition  for  protection  under  7  &  8 
Viet.  c.  96,  may  be  presented  by  him  to  a  Court 
of  Bankruptcy  within  the  district  of  which  such 

louse  of  residence  is  situate,  though  the  prison  is 
not  situate  in  such  district.  Niass  v.  Davis,  11 
Jur.  472— C.  P. 

Qusre,  if  such  prisoner  can  so  petition  under 
he  7  &  8  Viet.  c.  96,  to  any  other  Court  of  Bank- 
•uptcy  than  that  within  the  district  of  which  he 
las  resided  for  the  last  preceding  twelve  months. 

. 

A  final  order  under  the  7  &  8  Viet.  c.  96,  s.  22, 
"or  the  protection  of  an  insolvent  from  being  taken 
Dr  detained  under  any  process  in  respect  of  a  debt 
ncluded  in  his  schedule,  cannot  be  pleaded  in  bar, 
uch  order  being  a  mere  personal  protection,  and 
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that  statute  containing  no  provision  equivalent 
to  sect  10  of  the  5  &  6  Viet.  c.  116.  Toomer  v. 
Gingell,  3  C.  B.  322;  4  Dow).  &  L.  182. 

_  The  stat.  5  &  6  Viet.  c.  116,  s.  1,  takes  away 
from  a  party  presenting  a  petition  for  protection 
from  process  under  that  statute  the  right  to  sue 
for  an  outstanding  debt,  and  confers  it,  till  final 
order,  on  the  official  assignee.  Sayer  \.  Dufaur, 
5  Dowl.  &  L.  313  ;  12  Jur.  35  ;  17  L.  J.,  Q.  B.,  50. 

Plea  to  an  action  of  indebitatus  assumpsit  for 
wages  as  a  hired  servant,  and  on  an  account 
stated,  that,  after  the  accruing  of  the  causes  of 
action,  and  before  the  passing  of  the  7  &  8  Viet. 
c.  96,  the  plaintiff  had  presented  a  petition  for 
protection  from  process,  under  the  5  &  6  Viet. 
c.  116,  s.  1,  and  that  an  official  assignee  had  been 
appointed,  in  whom  his  estate  and  effects  were 
vested.  The  plea  set  out  all  the  facts  necessary 
to  render  the  order  valid  under  that  section:  — 
Held,  on  demurrer,  that  the  plea  was  a  sufficient 
answer  to  the  action.  Ib. 

Held,  on  special  demurrer,  that  it  was  not  ne- 
cessary that  the  plea  should  contain  a  positive 
averment  that  the  plaintiff  had  creditors,  or  that 
the  schedule  which  he  presented  contained  the 
debt  sued  for.  Ib. 

Nor  that  it  should  negative  that  the  suit  was 
brought  on  behalf  of  the  official  assignee,  and  with 
his  consent.  Ib. 

Nor  that  the  notice  of  the  plainiiff's  intention 
to  present  the  petition  should  be  stated  to  have 
been  given  after  the  passing  of  the  act,  it  being 
expressed  to  be  given  according  to  the  schedule 
to  the  first-mentioned  act  annexed,  and  according 
to  the  true  intent  and  meaning  of  the  said  first- 
mentioned  act.  Ib. 

Nor  that  the  time  when  the  matter  of  the  peti- 
tion was  to  be  heard  should  be  stated  to  have 
been  advertised  in  the  London  Gazette,  &c.,  one 
month  at  the  least  after  the  date  of  the  notice.  Ib. 

Nor  that  the  order  of  the  Court  of  Bankruptcy, 
which  appointed  the  commissioner  who  granted 
the  order  for  protection,  should  be  stated  to  have 
been  approved  by  the  Lord  Chancellor.  Ib. 

A  final  order  obtained  by  an  insolvent,  under 
the  7  &  8  Viet.  c.  96,  constitutes  an  absolute  bar 
to  an  action  for  the  debt  as  to  which  it  is  a  pro- 
tection. Jacobs  v.  Hyde,  Platell  v.  Bevill,  12  Jur. 
564;  17  L.  J.,  Exch.,  249. 

To  an  action  of  debt  the  defendant  pleaded, 
that,  after  the  accruing  of  the  debt,  and  after  the 
passing  of  the  5  &  6  Viet.  c.  116,  and  before  the 
passing  of  the  7  &  8  Viet.  c.  96,  and  before  the 
commencement  of  the  suit,  &c.,  a  petition  for  pro- 
tection from  process  was  duly  presented  by  the 
defendant  to  the  Court  of  Bankruptcy,  and  after- 
wards filed  therein  ;  and  that  thereupon  and  after 
the  passing  of  the  secondly-mentioned  act,  a  final 
order  for  protection  and  distribution  was  made  in 
the  matter  of  the  petition  by  a  commissioner  of 
the  Court  of  Bankruptcy,  and  that  the  debt  accrued 
before  the  filing  of  the  petition: — Held,  that  the 
plea  was  good  both  in  form  and  substance.  Ib. 

Under  the  7  &  8  Viet.  c.  96,  all  the  present  and 
future  estate  of  an  insolvent  debtor  which  shall 
come  to  him  before  final  order,  is  vested  in  the 
assignees,  and  any  subsequently  acquired  property 
is  left  to  be  dealt  with  under  the  5  &  6  Viet.  c.  116, 
s.  9.  Ib. 

By  sect.  4  of  stat.  5  &  6  Viet.  c.  116,  if  it  shall 
appear  to  the  commissioner,  among  other  things, 
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that  the  petitioner  has  made  a  full  discovery  of  hit 
estate,  effects,  debts,  and  credits,  and  has  ,,,,t 
parted  with  any  of  his  property  since  the  (>n  M  i,l- 
mg  of  his  petition,  it  shall  be  lawful  f.,r  the  com- 
missioner to  make  a  final  order: —Held,  that  an 
insolvent  is  entitled  to  the  benefit  of  this  .  nact- 
ment,  though  he  had  no  estates,  effects,  or  debts 
owing  to  him  at  the  time  of  his  presenting  his 
petition.  Laurie  v.Bendjlt,  12  Jur.  •).,'.< ;  17L.J., 
Q.  B.,  348. 

The  general  plea  showing  that  such  a  final  order 
was  granted  to  the  defendant  is  good,  without 
setting  out  any  preliminary  averments  t..,-  tin-  pur- 
pose of  showing  that  the  defendant  was  entiled  to 
take  the  benefit  of  the  act.  Ib. 

Assumpsit  by  the  drawer  against  the  acceptor 
of  a  bill  of  exchange.  Plea,  that,  before  the  com- 
mencement of  the  suit,  defendant,  not  being  a 
trader  within  the  meaning  of  the  statutes  in  force 
relating  to  bankrupts  at  the  time  of  the  passing  of 
stat.  5  &  6  Viet.  c.  1 16,  duly  presented  his  petition 
for  protection  from  process  to  the  Court  of  Bank- 
ruptcy. That  afterwards,  and  before  the  com- 
mencement of  the  suit,  according  to  the  form  of 
the  said  statute,  and  pursuant  thereto,  a  tinal  order 
for  protection  and  distribution  was  made  bv  a  com- 
missioner duly  authorized  in  that  behalf,  that  is  to 
say,  such  final  order  as  aforesaid  was  made  by 
R.  G.  C.  F.,  one  of  the  commissioners  of  the  Court 
of  Bankruptcy,  duly  authorized  in  that  behalf,  for 
the  protection  of  the  person  of  defendant,  and  for 
the  vesting  of  the  estate  and  effects  of  defendant 
in  T.  M.  A.,  one  of  the  official  assignees  of  the 
said  court;  and  that  the  cause  of  action  in  the  de- 
claration arose  before  the  filing  of  the  petition  : — 
Held,  on  special  demurrer,  that  the  plea  was  valid, 
within  sect.  10  of  stat.  5  &  6  Viet.  c.  116;  that  the 
allegation  describing  the  final  order  might  only 
descHbe  its  effect;  and  that  a  final  order  might 
have  the  effect  stated  in  the  plea.  Lewis  v.  Har- 
ris, 12  ,Tur.  622 ;  17  L.  J.,  Q.  B.,  129. 

In  pleading  a  discharge  under  the  5  &  6  Viet.  c. 
116,  tbe  proceedings  in  conformity  with  sect.  4,  or 
ti^e  order  for  protection  and  distribution  under 
sect.  10,  should  be  set  out.  Wright  v.  Hutcheson. 
4  C.  B.  569;  5  Dowl.  &  L.  149. 

To  an  action  of  debt  upon  simple  contract  de- 
fendant pleaded  in  bar.  under  stat.  5  &  6  Viet, 
c.  116,  s.  10,  an  order  for  protection.  The  plea 
stated  only,  that  the  action  was  for  a  debt  con- 
tracted before  the  date  of  filing  defendant's  peti- 
tion for  protection  from  process,  as  after  men- 
tioned ;  that,  before  the  commencement  of  the 
suit,  he,  under  and  by  virtue  of  and  according  to 
the  directions  of  the  statute,  presented  his  petition 
for  protection  from  process  to  the  Birmingham 
District  Court  of  Bankruptcy;  that  such  petition 
was  duly  presented  ;  and  that  afterwards,  ami  he- 
fore  the  commencement,  &c.,  a  final  order  for 
protection  and  distribution  was  made  by  a  com- 
missioner duly  authorizcil  :  —  Held,  on  s|.eei;i! 
demurrer,  that  the  plea  did  not  show  enoui:ii  to 
bring  it  within  the  requisites  of  the  statute.  Tyler 
v.  Mu'nton,  S  Q.  B.  610. 

An  insolvent's  schedule  which  was  offered  in 
evidence,  as  contain  in','  an  admission  1>\  the  in- 
solvent of  a  debt,  consisted  of  several  sheets,  e.irh 
of  which  was  signed  by  the  insolvent,  and  the  liist 
one  only  (which  was  not  tin-  shert  cont.iminu  the 
admission)  was  also  signe.l  l>\  an  Mtestmi:  «  il 

Held,  that   the  attestation   applied  to  the  s 

ture  of  all  the  sheets,  and    (li.it    the   schedul 

not  admissible  without  the  evidence  oi  the  attest- 
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ing  witness. 
140. 


Streeter  v.  Bartlett,  17  L.  J.,  C.  P., 


The  plaintiff  having  obtained  judgment  against 
F.  in  an  action  of  assault  and  false  imprisonment, 
sued  out  thereon  a  ca.  sa.,  on  which  F.  was  taken 
and  committed  to  the  Queen's  Prison.  F.  after- 
wards petitioned  the  Court  of  Bankruptcy  for  his 
discharge,  under  5  &  6  Viet.  c.  116,  and  7  &8 
Viet.  c.  96,  and  having  obtained  from  the  commis- 
sioner an  order  for  his  discharge,  was  in  obedience 
thereto  discharged  by  the  keeper  of  the  Queen's 
Prison.  The  plaintiff  having  brought  an  action 
against  the  keeper  for  an  escape — Held,  in  the 
Exchequer  Chamber,  in  affirmance  of  the  judgment 
of  the  Court  of  Exchequer,  that,  whether  this  was 
or  was  not  a  debt  from  which  the  commissioner 
had  power  to  discharge  the  prisoner,  the  defend- 
ant was  protected,  being  bound  to  obey  the  order 
of  the  commissioner,  who  was  acting  judicially  in 
a  matter  over  which  he  had  jurisdiction.  Thomas 
v.  Hudson,  (in  error),  16  M.  Hi  W.  885. 

Qua3re,  whether  the  Court  of  Bankruptcy  has 
authority,  under  the  above  acts  of  Parliament,  to 
order  a  prisoner  to  be  discharged  out  of  custody 
who  has  been  arrested  under  a  ca.  sa.  issued  on  a 
judgment  on  an  action  of  tort.  Ib. 

Where  a  defendant  is  arrested  on  a  ca.  sa.,  and 
obtains  an  interim  order,  under  7  &  8  Viet.  c.  96, 
s.  6,  but  on  the  hearing  the  petition  is  dismissed, 
and  no  final  order  made,  the  creditor  may  issue 
another  ca.  sa.  without  reference  to  the  former 
writ,  and  again  arrest  the  defendant;  or  the  com- 
missioner may,  if  he  thinks  fit,  remand  the  defend- 
ant to  custody,  although  he  was  not  in  custody  at 
the  time  of  coming  up  lor  his  final  order.  Parker 
v.  Bailey,  5  Dowl.  &  L.  296;  2  B.  C.  Rep.  161; 
12  Jur.  15;  17  L.  J.,  Q.  B.,  45— Patteson. 

Nor  is  any  sci.  fa.  necessary  to  revive  the  judg- 
ment, although  the  second  ca.  sa.  is  issued  more 
than  twelve  months  from  the  issuing  of  the  first 
writ  and  the  signing  of  the  judgment.  Ib. 

Commitments.]— Under  the  8  &  9  Viet.  c.  127, 
s.  1,  a  party  may  be  imprisoned  for  non-payment 
of  a  debt  not  exceeding  201.  due  upon  a  judgment, 
although  the  judgment-debt  originally  exceeded 
201.  Ex  parte  Foulkes,  15  M.  &  VV.  612. 

A  warrant  of  commitment  under  that  act,  by  the 
judge  of  the  Palace  Court,  ordered  that  the  de- 
fendant should  be  committed  for  the  term  of 
twenty  days  to  the  common  gaol  wherein  debtors 
under  judgment  and  in  execution  of  the  superior 
courts  of  justice  may  be  confined  in  the  county  of 
Surrey,  and  was  directed  to  H.  H.,  an  officer  of 
the  said  Court,  and  to  the  keeper  of  the  debtors' 
prison  above  mentioned  for  the  county  of  Surrey; 
and  the  defendant  was  imprisoned  under  it  in 
Horsemonger-lane  gaol,  being  the  only  debtors' 
prison  for  the  county  of  Surrey  : — Held,  first,  that 
the  warrant  was  properly  directed  to  and  executed 
by  H.  H.,  notwithstanding  sect.  13  of  the  act  sav- 
ing the  right  of  the  high-bailiff  of  Westminster  to 
the  execution  of  process.  Ib. 

Held,  secondly,  that  the  twenty  days'  imprison- 
ment began  to  run  from  the  time  of  the  defend- 
ant's being  actually  lodged  in  prison  under  the 
warrant.  Ib. 

And  held,  thirdly,  that  the  place  of  imprison- 
ment was  sufficiently  designated  in  the  warrant. 
76. 

A  warrant  of  commitment  by  the  Judge  of  the 
Sheriff's  Court,  London,  under  stat.  7  &  8  Viet. 
c.  127,  a.  I,  recited  that  T.  K.,  "  of  Fleet-lane, 


in  the  city  of  L.,"  being  indebted  to  W.  T.,  and 
"then  being  at  Fleet-lane,  in  the  city  aforesaid," 
was  duly  summoned  &c.,  and  having  appeared  &c., 
and  it  thereupon  appearing  that  T.  K.  had  the 
means  of  paying  the  debt  thereinafter  mentioned, 
an  order  was  made  to  pay  by  instalments,  and  that 
default  had  been  made  in  payment:  it  then  or- 
dered that  the  said  T.  K.  should  be  taken  into  cus- 
tody and  conveyed  to  the  debtors'  prison  in  L., 
"  being  the  city  in  which  the  said  T.  K.  had  been, 
resident,"  and  there  detained  for  forty  days: — 
Held,  first,  that  it  was  not  necessary  that  the  war- 
rant should  show  a  summons  of  T.  K.  before  it 
was  issued.  Patteson  and  Coleridge,  JJ.,  dissent- 
ing. Ex  parte  Kinning,  11  Jur.  451;  16  Law  J., 
Q.  B.,  257. 

Held,  secondly,  that  it  sufficiently  appeared  that 
T.  K.  was  residing  within  the  jurisdiction  of  the 
judge  at  the  time  of  the  issuing  of  the  warrant. 
Patteson,  J.,  dissenting.  And  by  Coleridge  and 
Erie,  JJ.— Sect.  1  of  stat.  7  &  8  Viet.  c.  127,  em- 
powers the  Judge  to  issue  his  warrant  for  the  com- 
mitment of  the  debtor,  though  not  then  residing 
within  his  jurisdiction.  76. 

But  it  was  afterwards  held  by  the  Court  of  Com- 
mon Pleas,  that  after  an  order  for  payment  of  a 
debt  by  instalments,  under  the  Small  Debts  Act, 
8  &  9  Viet.  c.  127,  s.  1,  and  default  made  in  pay- 
ment of  such  instalments,  an  order  for  commit- 
ment for  such  default  is  bad,  without  a  previous 
summons  or  notice  to  the  debtor,  as  the  making  of 
the  order  for  commitment  is  a  judicial  act,  in  the 
exercise  of  which  the  judge  has  a  discretionary 
power.  In  re  Kinning,  11  Jur.  456;  16  Law  J., 
C.  P.,  257. 

An  order  of  commitment  by  the  judge  of  the 
Palace  Court,  under  sect.  1  of  stat.  8  &  9  Viet, 
c.  127,  recited  that  N.  B.  was  indebted  to  W.  F. 
upon  a  judgment  of  that  Court;  that  N.  B.  had 
been  duly  served  with  a  summons  to  appear,  but 
had  not  attended,  and  had  not  alleged  a  sufficient 
excuse  for  not  attending:  it  then  ordered  that 
N-  B.  "be  committed  for  the  term  of  forty  days  to 
the  common  gaol,  wherein  debtors  under  judg- 
ment and  in  execution  of  the  superior  courts  of  jus- 
tice may  be  confined  within  the  county  of  Middle- 
sex, in  which  the  said  N.  B.  is  now  residing." 
Indorsement :  "  Taken  in  custody  June  6th,  1848, 
and  lodged  in  the  debtors'  prison  for  the  county  of 
Middlesex  the  same  day:" — Held,  first,  that  it 
was  no  objection  that  the  order  was  not  under 
seal.  Galloway,  In  re,  Bowdler,  In  re,  12  Jur.  536. 

Held,  secondly,  that  the  debtor  was  properly 
committed  to  the  debtors'  prison  for  London  and 
Middlesex,  though  it  was  within  the  city  of  Lon- 
don. 76. 

Held,  thirdly,  that  the  order  was  not  bad  for 
omitting  to  state  that  the  term  of  imprisonment  was 
to  be  reckoned  from  the  time  of  the  arrest  under 
it.  Ib. 

Held,  fourthly,  that,  under  sect.  1  of  stat.  8  &  9 
Viet.  c.  127,  the  debtor  might  be  committed  with- 
out a  previous  summons.  7&. 

An  order  of  commitment  stated  the  amount  of 
the  debt  to  be  23/.  Indorsement  on  the  order  by 
the  officer  stated  that  defendant  was  entitled  to 
his  discharge  on  payment  of  267. : — Held,  that  the 
discrepancy  did  not  vitiate  the  order.  76. 

Where,  under  8  &  9  Viet.  c.  127,  s.  1,  the  judge 
of  an  inferior  court  of  record  has,  upon  proof  of 
the  ability  of  the  party,  made  an  order  simpliciter 
for  the  payment  of  a  debt  by  instalments,  he  can- 
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not,  after  default  made,  grant  a  warrant  of  im- 
prisonment, without  giving  the  debtor  an  oppor- 
tunity of  being  heard  against  the  granting  of  such 
warrant.  Kinning,  Ex  parts,  4  C.  B.  507. 

Semble,  (by  Cresswell,  J.),  that,  under  this 
statute,  an  order  of  commitment  upon  non-pay- 
ment cannot  be  embodied  in  the  original  order  to 
pay.  Ib. 

Qua3re,  whether  there  is  jurisdiction,  under  this 
statute,  to  commit  when  the  defendant  is  not  resi- 
dent within  the  district.  Ib. 

A  party  was  committed,  under  the  8  &  9  Viet, 
c.  127,  by  an  order  under  the  hand  of  a  judge  of 
an  inferior  court,  (being  a  barrister-at-law),  for  a 
term  of  forty  days  to  the  common  gaol,  wherein 
debtors  under  judgment  and  in  execution  of  the 
superior  courts  of  justice  may  be  confined  within 
the  county  of  Middlesex,  in  which  he  was  then  re- 
siding:—  Held,  that  it  was  not  necessary  that  the 
gaol  in  which  he  was  imprisoned  should  be  locally 
situate  within  the  county  of  Middlesex,  if  it  is  the 
common  gaol  in  which  debtors  resident  within 
that  county  are  confined.  Bawdier,  In  re,  17  L.  J., 
Q.  B.,  243". 

Held,  also,  that  the  forty  days  would  be  calcu- 
lated from  the  time  when  the  party  was  taken  into 
custody,  and  not  from  the  date  of  the  order.  Ib. 

Held,  also,  that  the  warrant  need  not  be  under 
seal.  Ib. 

Held,  also,  that  the  committal  being  in  the  ab- 
sence of  the  party  did  not  vitiate  it.  Ib. 


PRIVILEGED  COMMUNICATIONS— See  DEFA- 
MATION, EVIDENCE. 


PRIVY  COUNCIL. 

Appeals  to.] — The  5  Geo.  4,c.  113,  s.  29,  enacts, 
that  no  appeals  shall  be  prosecuted  from  any  sen- 
tence of  any  court  of  admiralty  or  vice-admiralty, 
(with  the  exception  of  the  Cape  of  Good  Hope,  and 
eastward  thereof),  unless  an  inhibition  be  applied 
for  and  decreed  within  twelve  months  from  the 
time  of  the  decree  or  sentence  being  pronounced. 
By  the  3  &  4  Will.  4,  c.  41,  the  appellate  jurisdic- 
tion given  by  the  previous  statute  to  the  High 
Court  of  Admiralty  was  vested  in  the  Judicial  Com- 
mittee of  the  Privy  Council,  but  which  court,  from 
its  constitution,  had  no  jurisdiction  over  the  appeal 
until  the  petition  of  appeal  was  referred  to  them 
by  the  Crown.  The  appellant  presented  on  the 
16th  of  July,  1841,  a  petition  of  appeal  from  a  de- 
cree of  condemnation  pronounced  on  the  12th  of 
August,  1840,  by  the  Vice-Admiralty  Court  of 
Sierra  Leone,  against  a  vessel  engaged  in  the 
slave-trade,  contrary  to  the  provisions  of  the  6  Geo. 
4,  c.  113.  The  appeal  was  not  referred  by  her 
majesty  to  the  Judicial  Committee  until  the  llth 
of  August,  1841,  one  day  before  the  year  expired  ; 
and  notice  of  such  reference  was  not  given,  by  the 
clerk  in  council,  until  the  13th  of  the  same  month, 
one  day  after  the  twelvemonth  had  expired,  when 
the  appellant  applied  for  and  obtained  an  inhibi- 
tion on  protest  against  the  appeal  : — Held,  first, 
that  the  5  Geo.  4,  c.  113,  was  incorporated  in  the 
3  &  4  Will.  4,  c.  41.  Logan  v.  Burslem,  4  Moore, 
284. 

Held,  secondly,  that  the  appellant  having  failed 
to  procure,  in  compliance  with  the  29th  section  of 
the  5  Geo.  4,  c.  113,  an  inhibition  to  issue  within 
twelve  months  from  the  sentence,  was  barred  his 
appeal,  the  provisions  of  that  section  being  impe- 


rative, and  leaving  no  discretion  in  the  Court  to 
release  the  operation  of  the  act.     /'/. 

Leave  to  appeal  granted   on   payment  of  COSIK 
from  an  order  of  the  Judder  Court  "a  i  i  de- 

creeing mterest  upon  the  amount  awarded  f.v  the 
judgment  of  the  Court;  the  appellant  having  failed 
to  apply  to  the  Court  in  India  within  six  months 
as  required  by  the  Order  in  Com,,-,!  ,,f  the  10th 
April,  1838.  Kirkland  v.  Modee  Pestonjee  Khoor- 
scdjee,  3  Moo.  ]nd.  App.  220. 

Appeal  granted  by  the  Conr  d' Appel  in  the  M     - 
ritius,  from  a  sentence  of  divorce  a  vinculo 
trimonii,  upon   petition  of  respondent  discharged 
as  incompetent.     But  on  a  special  petition,  leave 
to  appeal   granted   by  the  Judicial    Committee  of 
the  Privy  Council,  upon  terms  of  the  appellant's 
lodging  his  printed   case  within  a  given  time,  or 
the  appeal  to  stand  dismissed.     D'Orliacv   D'Or- 
liac,  4  E.  F.  Moo.  374. 

Appeal  allowed,  under  the  7  &  8  Viet.  c.  69, 
direct  from  the  Court  of  Assize  of  the  Island  of 
Jamaica  to  her  Majesty  in  council,  without  bring- 
ing a  writ  of  error  in  the  Court  of  Errors  (the  inter- 
mediate court)  in  the  island.  Such  appeal  is  not 
of  course,  but  requires  special  grounds  to  be  shown 
to  warrant  the  application.  In  re  Burnett,  4  E.  F 
Moo.  453. 

The  rejection  of  a  witness  in  the  course  of  the 
hearing  of  a  cause  in  the  Ecclesiastical  Court  on 
the  ground  of  interest,  is  not  of  itself  an  appeal- 
able grievance  ;  the  hearing  being  one  continuous 
act,  and  an  appeal  being  competent,  after  sentence, 
from  any  compartment  of  the  cause.  Handley  v. 
Edwards,  4  E.  F.  Moo.  407. 

A  party  in  a  cause  in  the  Ecclesiastical  Court, 
in  consequence  of  the  rejection  by  the  Court  of 
a  material  witness,  withdrew  himself  from  the 
further  contest  of  the  cause  ;  the  Judjje  decreed 
the  cause  in  pain  of  his  contumacy  : — Held,  by  the 
Judicial  Committee  of  the  Privy  Council,  that  such 
withdrawal  was  not  contumacious,  so  as  to  pre- 
clude him  from  his  right  of  appeal  from  the  sen- 
tence. Ib. 

Semble,  no  appeal  lies,  in  cases  of  felony,  to  the 
Queen  in  Council,  from  any  of  the  dominions  of 
the  Crown  of  Great  Britain  which  are  governed  by 
the  law  of  England.  Rfg.  v.  Eduljee  Byramjee, 
5  E.  F.  Moo.  276  ;  3  Moo.  Ind.  App.  468  ;  11  Jur. 
855. 

Semble,  if  an  appeal  is  incompetent,  the  respon- 
dent should  move  on  petition  to  dismiss  the  same 
on  such  ground,  and  not  wait  till  the  hearing  to 
object  to  its  competency.  Shire  v.  Shire,  5  E.  F. 
Moo.  81. 

Appeals  to,  from, — 1.  Jersey.} — The  Royal  Court 
of  Jersey  having,  on  the  remission  of  a  doleance 
and  petition,  pronounced  certain  arrests  and  sei- 
zures made  by  the  Attorney-genera]  of  the  island, 
for  alleged  frauds  against  llir  revenue  laws  of 
the  island,  to  have  been  illegal,  the  original  peti- 
tioner brought  a  petition  and  remonstrance  ,n  the 
Royal  Court  of  Jersey  against  the  Attorney-gi 
ral  for  damages  thereby  occasioned.  Tin'  Attor- 
ney-general, upon  being  railed  upon  lo  an- 
this  remonstrance,  summoned  the  lieutenant  <_'<'- 
vernor,  the  bailiff,  -Mid  jurats,  ,uho  were  the  C6IB- 

missioners  of  the  impot  duties^,  alleging  that, 

he  had  acted   under  their  adviee,  the\  were  pi..|i.-r 
parties    to    the    suit  ;    and     th.-v     were    joined     with 

him  as  parties  to  the  suit.     The  bailiff  and  jui 
COH   lituted     tlie     Royal     Court.       Tin       \tt. 
(Tcneral  then  put  in  a  plea,   tint   the   Court,   tlnm 
consituted,  was   incompetent,  as  being  interested 
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in  and  parties  to  the  suit ;  whereupon  the  Court 
declared  itself  incompetent  to  adjudicate  in  the 
cause.  The  petitioner  took  no  further  steps  for 
two  years,  when  he  presented  a  doleance  and  pe- 
tition to  the  Queen  in  Council,  and  obtained  a 
summons  for  the  Attorney-general  to  appear. 
The  Attorney-general  petitioned  to  dismiss  such 
summons:  first,  because  no  leave  to  appeal  had 
been  granted  by  the  Court  below;  secondly,  be- 
cause the  other  parties  to  the  suit  ought  to  have 
been  summoned;  and,  thirdly,  because,  if  it  was 
an  appeal,  it  had  not  been  duly  prosecuted  within 
three  months  from  the  date  of  the  act  of  the  Court : 
— Held,  by  the  Judicial  Committee,  that  such  ob- 
jections were  fatal,  and  the  summons  discharged. 
Whitfield,  In  re,  5  E.  F.  Moo.  157. 

2.  Malta.] — By  the  order  in  council  of  the  18th 
December,  1834,  for  regulating  appeals  from  the 
island   of  Malta  to  the  King  in  council,  an  appeal 
is  allowed  only  where   the  sum  or  matter  at  issue 
involves,   directly   or  indirectly,  any  civil   rights 
amounting  to  or  of  the  value  of  WOOL     But  leave 
to  appeal  was  granted  by  the  Judicial  Committee 
from  the  decrees  of  the  Courts  of  the  First  and 
Second    Instance    of  the    island,  which  directed 
the   children  to  be  removed   from    the  guardian- 
ship of  their  mother.     Camilleri  v.  Fieri,  5  E.  F. 
Moo.  161. 

3.  Mauritius.] — The  charter   of  justice  of  the 
island   of  the  Mauritius  does   not  provide  for  ap- 
peals in  matrimonial  suits  ;  yet,  upon  petition  for 
that  purpose,  the  Judicial  Committee  recommended 
the  allowance  of  an  appeal  against  a  decree  for  the 
restitution  of  conjugal  rights.     Shire  v.  Shire,  5  E. 
F.  Moo.  81. 

Practice  in  reference  to  Appeals.}  —  Appeal 
abated  by  the  death  of  the  respondent,  whose 
heirs  renounced  the  succession  ;  and  a  curator 
having  been  appointed  by  the  Court  below  to  the 
vacant  succession,  the  appeal  was  revived  against 
such  curator.  Ermatinger  v.  Gugy,  5  E.  F.  Moo.  1. 

A  bill,  besides  seeking  to  make  the  defendants 
liable  to  account  fora  particular  transaction,  pray- 
ed for  a  general  account.  No  general  account, 
however,  was  asked  for  in  the  Court  below.  Upon 
the  Judicial  Committee  affirming  the  decree  of  the 
Court  below,  deciding  against  the  liability  of  the 
defendants  as  to  the  particular  transaction,  they 
refused  to  decree  a  general  account,  as  it  had  not 
been  asked  for  at  the  hearing  in  the  Courts  below. 
Flint  v.  Walker,  5  E.  F.  Moo.  179;  12  Jur.  1. 

Semble,  the  Judicial  Committee  of  the  Privy 
Council  will  not  encourage  a  mere  objection  of 
form,  that  does  not  affect  the  substantial  merits  of 
the  case.  Kunkunwady  (The  Mokuddims  of)  v. 
Soorval  (The  Enamdar  Brahmins  of],  3  Moo.  Ind. 
App.  383. 

There  may  be  circumstances  under  which  an 
appellate  court  will  reverse  a  decision  granting  a 
new  trial,  although,  from  the  insufficiency  of  the 
pleadings,  it  was  manifest  that  the  real  question 
between  the  parties  had  not  been  decided.  An- 
struther  v.  Arabin,  12  Jur.  883— Pri.  C. 

Indian  Appeals.]  — The  Judicial  Committee  of  the 
Privy  Council  will  not  entertain  a  technical  objec- 
tion which  was  not  taken  in  the  Court  below, 
where  it  might  have  been  amended.  Dhurm  Das 
Pandey  v.  Mussumat  Shama  Soondri  Dibiah,  3  Moo. 
Ind.  App.  229. 

Under  an  order  of  reference,  the  Judicial  Com- 
mittee of  the  Privy  Council,  upon  an  appeal  coming 
before  them,  remitted  the  case,  by  reason  of  the 


rejection  of  certain  evidence,  to  the  Court  below, 
with  directions  to  take  the  evidence  rejected.  The 
Court  in  India,  upon  the  remit,  examined  such  of 
the  witnesses  before  tendered  as  were  produced, 
but  made  no  adjudication  in  the  cause,  and  trans- 
mitted the  further  evidence  to  England.  No  fresh 
order  of  reference  was  made  to  the  judicial  com- 
mittee. Upon  the  appeal,  with  the  further  evi- 
dence coming  before  them,  their  lordships,  under 
the  circumstances,  were  of  opinion  that  they  had 
no  jurisdiction  to  entertain  the  case,  the  original 
order  of  reference  having  been  exhausted  by  the 
remit ;  but,  upon  a  special  petition  for  such  pur- 
pose (all  parties  consenting),  the  order  in  Council, 
directing  the  remit  to  India,  was  varied  and 
amended,  by  being  made  a  mere  reference  to  the 
Sudder  Dewanny  Adawlut  to  take  evidence,  with- 
out throwing  any  duty  upon  that  Court  to  recon- 
sider or  adjudicate  upon  the  cause,  but  to  remit 
the  same  for  the  consideration  of  the  Lords  of  the 
Committee.  Jeswunt  Sing-jee  Utiby  Sing-jee  v. 
Jet  Sing  jee  Ubby  Sing-jee,  3  Moo.  Ind.  App.  245. 

The  Lords  of  the  Privy  Council  will  not  act  as 
a  court  of  original  jurisdiction  ;  and,  therefore, 
where  the  judge  of  the  court  below  improperly 
suppressed  documents,  which  were  not  discovered 
until  after  the  transmission  of  the  appeal  to  her 
Majesty  in  Council,  their  Lordships  refused  to  give 
an  opinion  on  the  merits,  and  remitted  the  cause 
to  the  Suddar  Dewanny  Court  for  reconsideration. 
Juveer  Cha.ee  v.  Vuruy-Chaee,  3  Moo.  Ind.  App. 
324. 

Practice  —  Generally.]  — A  commission  for  ex- 
amination of  witnesses  in  Canada,  in  the  circum- 
stances, refused.  Hutchinson  v.  Gillespie,  4  E.F. 
Moo.  378. 

PROBATE. 

As  to  the  right  of  the  Crown  to  probate  duty  on 
realty  of  a  deceased  party,  impressed  in  equity 
with  the  character  of  personalty.  Matson  v.  Swift, 
8  Beav.  368. 

J.  S.  conveyed  fee-simple  estates  upon  trust,  by 
sale,  &c.  to  pay  certain  debts,  and  the  residue  to 
himself,  his  executors,  administrators,  and  assigns, 
without  any  equity  thereon  in  favour  of  his  heirs 
or  real  representatives,  notwithstanding  the  estate 
might  remain  unconverted  at  the  time  of  his  death. 
The  estate  was  sold  after  his  death  : — Held,  that 
no  part  of  the  produce  was  liable  to  probate  duty. 
Ib. 

Operation  of  a  probate  in  evidencing  the  will 
and  authenticating  the  title  of  the  executors  to 
property  not  comprised  within  the  grant  of  admin- 
istration. Ib. 

A  sum  of  stock  was  standing  in  the  name  of  tes- 
tatrix which  her  executors  overlooked,  and  the 
dividends  remaining  unclaimed,  the  stock  was 
transferred  to  the  National  Debt  Commissioners. 
Afterwards,  one  Sanders  procured  a  probate,  in 
the  name  of  T.  Hunt,  of  a  forged  will  of  the  tes- 
tatrix, and  obtained  a  transfer: — Held,  that  the 
probate  did  not  authorize  a  payment  to  Sanders, 
and  that  a  party  giving  faith  to  the  probate  was 
bound  to  see  that  the  person  claiming  underit  was 
a  real  T.  Hunt.  Ex  part e  Jolliffe,  8  Beav.  168. 

Under  the  above  circumstances,  a  transfer  from 
the  aggregate  fund  in  the  name  of  the  commis- 
sioners, was  ordered  to  be  made  to  the  real  exe- 
cutor. Ib. 

Costs  out  of  the  fund.    Ib. 
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PROCESS— See  PRACTICE  AT  LAW. 


PROCHEIN  AMY— See  INFANT. 


PROHIBITION— See  INFERIOR  COURT. 


PROMISSORY  NOTE— See  BILLS  OF  EXCHANGE. 


PROTECTION  FROM  PROCESS— See  PRISONER 
AND  INSOLVENT. 

PROVISIONAL  COMMITTEE— See  PUBLIC  COM- 
PANY. 

PUBLIC  COMPANY. 

Railway  Companies.]  —  [By  9  &  10  Viet.  c.  105, 
her  Majesty  is  empowered  to  appoint  five  commis- 
sioners of  railways,  one  of  whom  is  to  be  presi- 
dent, who  are  to  report  to  her  Majesty  and  Parlia- 
ment upon  subjects  relating  to  railways,  or  proposed 
railways,  specially  referred  to  them  for  their  opi- 
nion; and,  in  case  of  application  to  Parliament 
for  an  act  for  making  or  maintaining  a  railway, 
they  are  to  inquire  and  report,  on  local  inspection 
or  otherwise, — -first,  whether  there  are  any  lines  or 
schemes  competing  with  the  proposed  railway  ,• 
secondly,  whether  it  is  proposed  to  take  powers  for 
uniting  with  the  railway,  or  proposed  railway,  any 
other  railway  or  canal,  or  to  purchase  or  lease  any 
railway,  canal,  dock,  road,  or  other  public  work, 
undertaking,  or  easement;  thirdly,  whether  it  is 
proposed  to  constitute  any  branch  railway,  or  any 
other  work  in  connexion  with  the  proposed  railway ; 
fourthly,  whether  any  plans,  maps,  and  sections  of 
the  proposed  railway,  which  shall  have  been  deposited 
in  their  office,  are  correct ;  and  if  not,  in  what  par- 
ticulars and  how  far  they  are  incorrect;  and  whether 
or  not,  in  their  opinion,  such  errors  as  they  shall 
find  are  material  to  the  object  for  which  the  plans 
and  sections  are  required. 

By  sect.  10,  the  commissioners  are  to  inspect  and 
survey  proposed  lines  of  railways.  The  expenses  to 
be  paid  by  the  provisional  committee  or  directors,  or 
other  persons  who  are  the  promoters  of  the  intended 
railway;  and  if  not  paid,  the  amount  is  to  be  deemed 
a  specialty  debt,  due  to  her  Majesty  from  such  com- 
mittee-men, directors,  and  other  persons,  and  each 
of  them  severally,  and  may  be  sued  for  and  recovered 
accordingly. 

[The  9  &  10  Viet.  c.  57,  regulates  the  guage  of 
railways.] 

The  General  Joint-stock  Companies'  Act,  7  &  8 
Viet.  c.  110,  s.  2,  enacts,  that,  except  where  the 
provisions  of  the  act  are  expressly  applied  to  part- 
nerships existing  before  1st  November,  1844,  it 
shall  be  held  to  apply  only  to  partnerships  the 
formation  of  which  shall  be  commenced  after  that 
date.  The  Leeds  and  Bradford  Railway  Company 
was  incorporated  by  statute  previous  to  the  1st 
November,  1844,  and,  subsequently  to  that  day, 
resolved  to  make  an  extension  line  from  Shipley 
to  Colne,  for  which  an  act  of  Parliament  was  ob- 
tained on  the  30th  July,  1845: — Held,  that  the 
Shipley  and  Colne  Railway  Company  was  not  a 
partnership  the  formation  of  which  was  commenced 
after  the  1st  November,  1844,  within  the  meaning 
of  7  &  8  Viet.  c.  110.  Shaw  v.  Holland,  4  Railw. 
Cas.  150;  15  Mee.  &  W.  136;  15  Law  J.,  N.  S., 
Exch.,  87;  10  Jur.  100. 

The  stat.  7  &  8  Viet.  c.  110,  s.  26,  which 
enacts,  with  regard  to  eubscribere  and  persons  en- 


titled, or  claiming  to  be  entitled,  to  any  share  in 
any  joint-stock  company,  the  formation  of  which 
shall  be  commenced  after  the  1st  Nuv.-mb.-r,  1844, 
that,  until  such  joint-stock  company  shall  hrtve 
obtained  a  certificate  of  complete  registration,  it 
shall  not  be  lawful  to  dispose,  by  sale  or  mort- 
gage, of  such  share,  or  of  any  interest  therein, 
and  that  every  contract  for,  or  sale  or  disposal  of, 
such  share  or  interest  shall  be  void,  does  not  .  - 
tend  to  a  company  formed  after  the  1st  Novcm, 
1844,  for  executing  a  railway,  which  cannot  be 
carried  into  execution  without  obtaining  the  au- 
thority of  Parliament.  Lawton  v.  Hickman,  10  Jur 
543— Q.  B. 

Plea  founded  upon  sect.  26  of  7  &  8  Viet.  c.  1 10, 
(in  an  action  for  goods  and  chattels  sold) ;  replica- 
tion, that  the  company  was  established  for  the  pur- 
pose of  making  and  maintaining  a  certain  railway, 
to  be  called,  &c.,  under  the  authority  of  an  act  of 
Parliament  to  be  obtained  for  that  purpose,  with 
the  usual  powers  to  take  land  for  the  purpose  of 
the  said  railway,  to  take  tolls,  and  other  powers 
usually  granted  by  Parliament  to  railway  com- 
panies ;  and  that  the  purposes  of  the  company  and 
the  railway  could  not  be  carried  into  execution 
without  first  obtaining  the  authority  of  Parliament; 
and  that  the  company  was  a  company  for  executing 
a  railway  within  the  proviso  of  sect.  2  of  7  &  8 
Viet.  c.  110;  and  that,  within  twelve  months  next 
before  the  sale  and  delivery,  the  company  was 
provisionally  registered,  and  obtained  a  certificate 
of  provisional  registration  pursuant  to  that  statute  : 
— Held,  upon  special  demurrer,  first,  that  the  re- 
plication sufficiently  showed  that  the  railway 
could  not  be  carried  into  execution  without  the 
authority  of  Parliament.  Ib. 

Held,  secondly,  that  it  was  not  necessary  that 
the  replication  should  state  the  execution  of  a 
railway  to  be  the  sole  purpose  of  the  company.  76. 

Similar  plea  (in  an  action  for  money  paid  in  the 
purchase  of  shares  and  scrip  certificates  in  certain 
railway  undertakings)  stated,  that  plaintiff,  as 
broker  of  defendant,  purchased  on  his  account 
scrip  shares  in  a  certain  joint-stock  company, 
called  "The  L-,  W.,  and  R.  Railway  Company;" 
replication,  that  the  said  company  was  a  company 
for  executing  a  work  which  could  not  be  carried 
into  execution  without  obtaining  the  authority  of 
Parliament: — Held,  upon  special  demurrer,  that 
the  company  sufficiently  appeared  to  be  a  railway 
company;  and  that  the  Court  would  take  notice 
that  a  railway  could  not  be  carried  into  execution 
without  authority  of  Parliament.  16.;  S.  P.  Loonie 
v.  Oldfield;  Eadon  v.  Branson,  10  Jur.  546. 

A  plea  founded  upon  sect.  26  of  stat.  7  &  8  Viet. 
c.  110,  must  negative  the  exceptions  in  sect  2,  ;nul 
must  show  why  the  company  requires  to  be  regis- 
tered under  the  act.  16.;  S.  P.  Ray  v.  Hirst; 
O'Niel  v.  Br indie,  10  Jur.  546. 

The  26th  section  of  the  Joint-stock  Keeistration 
Act,  7  &  8  Viet.  c.  1 10,  which  prohibits  th- 
shares   before  complete  registration   in  any    jm 
stock  company  formed  a/ter  the  1st  of  November, 
1844,  does  not  apply  to  railuav  companiei  ream 
ring  an  act  of  Par!  lament.    i  «»/,,«•  v.  Smith,  1 

6  W.  121;  4  Railw.  Cas.   135;   15  Law  J.,  N    ( 
Exch.,  81;   10  Jur.  52. 

Registration.]— rn>-  7th  and  UMli  sects,  -f 

7  &  8   Viet.   c.   110,  do   not   I'iriMi-    a  joint--' 
ompanv,  incorporai.-.l  and  complete!)  register* 
nder  that  statute,  to  r.-quin-  tl..-  i  "'"' 


IIIUClll*"-*-11'1  . 

upplemcntary  deed  f..r  changing  the  i 
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company.     In  re  Sheffield  and  Rotherham  Banking 
Company,  11  Jur.  1015;   16  Law  J.,Q.  B.,  407. 

The  circumstance,  that  a  joint-stock  company  is 
established  for  the  execution  of  a  railway,  requi- 
ring the  authority  of  Parliament,  prevents  the  26th 
sect,  of  7  &8  Vict.c.  110,  from  rendering  the  sale 
of  shares  before  complete  registration  illegal. 
Lawton  v.  Hickman,  16  Law  J.,  Q.  B.,  20. 

A  joint-stock  company  completely  registered 
tinder  the  7  &  8  Viet.  c.  110,  is  only  a  corporation 
for  some  purposes,  and  therefore  may  in  certain 
cases  be  bound  by  contracts  not  under  seal.  Rid- 
ley v.  Plymouth  Grinding  Company,  S.  P.,  Kings- 
bridge  Flour  Mill  Company  v.  Plymouth  Grinding 
Company,  12  Jur.  542  ;  17  L.  J.,  Exch.,  252. 

A  contract,  entered  into  by  such  a  company 
•without  the  formalities  required  by  the  44th  sec- 
tion of  that  act,  may  be  enforced  against  the  com- 
pany, although  not  by  them.  Ib. 

In  an  action  ex  contractu  against  a  joint-stock 
company,  completely  registered  under  the  7  &  8 
Viet.  c.  110,  the  plaintiff  must  prove  that  the  con- 
tract was  made  by  persons  having  authority  from 
all  the  shareholders  to  bind  them  by  such  a  con- 
tract;  and  this  may  be  done  by  proving  that  the 
contract  was  sanctioned  by  the  persons  authorized 
by  the  deed  of  the  company  to  conduct  the  affairs 
of  the  company.  Ib. 

The  plaintiff"  is  not  confined  to  proof  of  authority 
conferred  by  the  deed,  if  he  can  in  any  other  way 
show  that  the  whole  of  the  shareholders  have  me- 
diately or  directly  given  authority  to  those  making 
the  contract  to  bind  them  ;  but  it  is  not  enough  to 
show  that  the  contract  was  made  or  sanctioned  by 
some  of  the  directors,  without  proving  that,  by  the 
deed  or  otherwise,  the  shareholders  had  authorized 
that  number  to  act  for  them.  Ib. 

Therefore,  where  the  deed  of  a  company  ap- 
pointed eleven  directors,  and  declared  that  five 
should  be  a  quorum,  the  company  were  held  not  to 
be  bound  by  contract  made  at  a  board  meeting  by 
three  only  of  the  directors.  Ib. 

If  a  contract  be  made  or  sanctioned  by  a  com- 
petent number  of  the  governing  body,  in  such  a 
manner  that  it  would  bind  the  company,  if  only  a 
partnership,  at  common  law,  it  binds  it,  though 
completely  registered  under  7  &  8  Vict.c.  110; 
for  the  44th  section,  which  enacts,  that  contracts 
in  the  absence  of  certain  requisites  shall  be  void 
and  ineffectual,  also  prohibits  the  company  from 
taking  the  objection  of  the  absence  of  these  re- 
quisites. Ib. 

The  company  cannot,  therefore,  object  that  a 
contract  is  not  in  writing,  signed  by  two  directors, 
and  under  the  seal  of  the  company,  or  signed  by 
an  officer  of  the  company  ;  but  it  may  object  tha 
the  persons  making  the  contract  had  no  authority 
at  all  to  bind  the  whole  shareholders.  Ib. 

Semble,  that  acts  and  admissions  by  a  compe- 
tent number  of  the  governing  body  of  the  com- 
pany are  admissible  as  evidence  against  the 
company,  and  have  the  same  legal  effect  as  if  made 
by  the  company  itself;  and,  consequently,  that  a 
verbal  statement  made  by  the  chairman,  at  a  boarc 
meeting  of  the  directors,  to  the  plaintiff,  that  a  dis- 
tress made  on  his  goods  had  been  rightfully  made 
by  the  landlord  of  the  company,  and  that  the  com- 
pany was  bound  by  a  contract  made  with  the  plain- 
tiff, in  their  name,  to  indemnify  him  against  it 
would  have  operated  as  a  ratification  of  the  con- 
tract with  the  plaintiff1,  and  have  been  origina 
evidence  of  the  rightfulness  of  the  distress,  (with 


out  producing  or  accounting  for  the  absence  of  the 
ease  to  the  company,  under  which  the  rent  dis- 
trained for  became  due,  though  shown  to  be  in 
writing),  if  there  had  been  a  competent  number  of 
the  directors  present  at  the  board  meeting  when 
the  statement  was  made.  Ib. 

Declaration  for  not  accepting  scrip  receipts. 
Plea,  that,  before  the  accruing  of  the  causes  of 
action,  and  after  the  1st  November,  1844,  to  wit, 
fcc.,  divers  persons,  exceeding  the  number  of 
;wenty-five,  were  united  in  partnership  as  a  joint- 
stock  company  in  England,  for  the  purpose  of 
xecuting  certain  works  which  might  be  carried 
on  without  the  authority  of  Parliament,  that  is  to 
say,  &c.,  and  that  the  said  partnership  and  company 
nad  not  been  formed  or  established  in  any  way 
nowsoever  on  or  before  the  1st  November,  1844. 
The  plea  then  alleged  that  the  company  had  not 
obtained  a  certificate  of  complete  registration  un- 
der the  7  &  8  Viet.  c.  110,  and  that  the  scrip  re- 
ceipts in  the  declaration  mentioned  were  in 
respect  of  shares  in  such  company.  Replication, 
de  injuria.  At  the  trial  the  evidence  was,  that 
one  S.  went  to  India,  on  his  own  account  and 
expense,  in  1843,  for  the  purpose  of  introducing 
railways,  and  that  he  examined  the  ground  for  the 
intended  line;  that  two  or  three  persons  were 
desirous  of  being  on  the  intended  committee,  and 
furthering  his  views  in  forming  the  company;  that 
S.  returned  to  this  country  from  India  in  Septem- 
ber, 1844;  and  that  the  company  was  provision- 
ally registered  under  the  act  on  the  15th  May, 
1845.  The  judge  left  it  to  the  jury  to  say  whether 
the  formation  of  the  company  had  been  commenced 
before  the  1st  November,  1844: — Held,  that  the 
direction  was  wrong,  as  there  was  no  evidence  for 
the  jury,  from  the  above  facts,  that  the  formation 
of  the  company  was  commenced  before  the  1st 
November,  1844.  Baker  v.  Plaskitt,  5  Railw.  Cas. 
1 17;  12  Jur.  17;  17  L.  J.,  C.  P.,  89. 

Semble,  the  plea  was  good  by  the  plaintiffs  hav- 
ing pleaded  over.  Ib. 

A  declaration  stated,  that  the  company  was  a 
joint-stock  company  completely  registered ;  that 
one  S.  P.  and  one  C.  L.,  then  being  two  of  the 
directors  of  the  company,  made  their  promissory 
note,  and  thereby  promised,  on  behalf  of  the  said 
company,  to  pay  the  plaintiff  or  his  order  321.  4s. 
9d.,  the  balance  of  his  account  due  from  the  com- 
pany, three  months  after  date,  which  note  was 
signed  by  the  said  S.  P.  and  C.  L.,  and  made  by 
them,  and  in  their  names,  and  on  behalf  of  the 
said  company,  and  countersigned  by  the  secretary 
of  the  company  ;  and  thereupon  the  defendants, 
in  consideration  of  the  premises,  then  promised 
the  plaintiff  to  pay  him  the  amount  of  the  said 
promissory  note:  —  Held,  on  general  demurrer, 
that  the  declaration  was  bad.  Thompson  v.  Uni- 
versal Salvage  Company,  1  Exch.  Rep.  694;  17  L. 
J.,  Exch.,  118. 

The  first  count  stated,  that,  by  a  deed  made  be- 
tween the  plaintiff  and  the  defendants,  who  were 
described  as  a  company  registered  and  incorpo- 
rated, after  a  deed  of  settlement  had  been  exe- 
cuted, under  the  7  &  8  Viet.  c.  110,  the  defend- 
ants agreed  to  pay  the  plaintiff  15,OOQ/.,  as  soon 
as  conveniently  could  be,  out  of  the  money  raised 
by  the  first  calls  or  instalments  on  the  shares  of 
the  company.  Breach,  that,  although  divers  in- 
stalments were  paid,  out  of  which  the  company 
might  have  paid  the  money,  they  had  not  done  so. 
The  second  count  set  out  articles  of  agreement, 
stating  that  the  plaintiff  had  sold  his  patents  to 
the  company,  and  contained  a  covenant  that  the 
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company  should  pay  him  15,000/.,  in  cash,  as  soon 
as  conveniently  could  be  done,  out  of  the  money 
raised  on  the  first  instalments  or  calls  on  the 
shares.  Breach,  that  though  the  company  could 
have  raised  the  money,  and  a  reasonable  and  con- 
venient time  for  paying  it  had  elapsed,  yet  they 
had  not  paid  the  plaintiff.  Third  plea  to  the  first 
count,  that  the  deed  of  settlement  was  obtained 
by  the  fraud  of  the  plaintiff.  Fourth  plea  to  the 
first  count,  that  the  registry  and  incorporation 
were  obtained  by  fraud.  Eighth  and  eighteenth 
pleas,  that  the  company  was  formed  under  a  deed 
of  settlement,  to  which  the  plaintiff  was  a  party, 
by  which  it  was  agreed  that  the  plaintiff  was  to 
be  paid  out  of  the  first  instalments,  after  paying 
the  necessary  expenses  of  the  company;  and  that 
no  instalments,  &c.  had  been  raised  sufficient  to 
pay  the  expenses  and  the  15,000/.  Twenty-first 
plea,  that  the  company  was  not  incorporated  by 
charter  or  act  of  Parliament,  nor  was  the  same 
duly  and  lawfully  registered  and  incorporated. 
Twenty-second  plea,  that,  at  the  time  when  the 
company  obtained  a  certificate  of  complete  regis- 
tration, the  company  was  not  formed  by  deed  or 
writing  under  the  hands  and  seals  of  the  share- 
holders, as  required  by  the  statute: — Held,  that 
the  second  count  was  good,  on  general  demurrer, 
and  the  breach  properly  assigned  ;  that  the  third, 
fourth,  eighth,  and  eighteenth  pleas  were  bad,  on 
demurrer;  that  the  twenty-first  plea  was  bad,  be- 
cause the  defendants  were  estopped  from  denying 
the  fact  of  incorporation  ;  and  if  that  fact  was  not 
in  issue,  then  the  plea  was  bad,  because  it  raised 
a  question  of  law  ;  and  that  the  twenty-second 
plea  was  bad  for  similar  reasons.  Pilbrow  v.Pil- 
brow's  Atmospheric  Railway  Company,  5  Railw. 
Cas.  89;  17  L.  J.,  C.  P.,  166. 

Bankruptcy.]  — Form  of  order  in  Chancery  under 
the  act  7  &  8  Viet.  c.  Ill,  s.  20,  for  winding  up 
the  affairs  of  a  bankrupt  joint-stock  company. 
In  re  Forth  Marine  Insurance  Company,  1  De  Gex, 
335. 

Contracts  and  Agreements  by.]  — Demurrer  to  a 
bill  against  the  provisional  committee  of  a  pro- 
jected railway  company  for  the  specific  perform- 
ance of  an  agreement  to  deliver  to  the  plaintiff  a 
certain  number  of  scrip  certificates,  allowed  ; 
there  being  no  allegation  in  the  bill,  that  the  de- 
fendants had  in  their  possession  any  scrip  to 
deliver,  but  statements  from  which  the  contrary 
might  rather  be  inferred.  Columbine  v.  Chichester, 
2  Ph.  27;  1  Coop.  295  ;  10  Jur.  626. 

Whether  such  an  agreement  is  a  subject  for  spe- 
cific performance,  quaere  ?  Ib. 

A  railway  company  resolved  to  raise  a  sum  of 
money  upon  loan-notes,  payable  at  the  end  of  five 
years,  bearing  interest  at  ol.  per  cent,  in  the  mean- 
time, with  an  option  to  the  holders  to  convert 
them,  at  the  expiration  of  three  years,  into  shares 
of  the  company,  at  a  certain  rate  per  share,  under 
the  powers  of  an  act  of  Parliament,  to  be  applied 
for  as  early  as  possible;  and  the  company  adver- 
tised for  tenders  accordingly,  one  half  of  the  loan 
to  be  paid  to  the  company  when  the  tenders  should 
be  accepted  (February,  1842),  one  quarter  on  or 
before  the  15th  April,  and  the  other  quarter  on  or 
before  the  15th  of  July  following.  The  loan  was 
made  by  various  persons,  to  whom,  on  the  payment 
of  the  Inst  instalment  (July,  1842),  loan-notes 
were  delivered,  promising  to  pay  the  sums  ex- 
pressed therein  on  the  15th  of  February,  1847, 
with  an  indorsement  thereon  referring  to  the  reso- 
lution, and  intimating  that  in  pursuance  thereof 
application  was  intended  to  be  made  to  Parliament 


for  an  act,  under  the  terms  of  which  the  bearer 
would  be  entitled,  on  the  15th  of  February,  I 
provided  previous  notice  was  given,  t.,  convert  the 
loan-notes  into  shares  at  the  price  mentioned  ,11 
the  resolution.  An  act  was  afterwards  oiua.n. -.1 
enabling  the  company,  for  the  purposes  therein 
mentioned,  to  issue  new  shares  of  such  amount, 
and  to  be  appropriated  and  disposed  of  in  KUI-|I 
manner,  for  such  prices,  and  l»y  surli  \\;,\s  ;inil 
means,  as  by  the  order  of  a  meeting  of  the  com- 
pany should  be  determined.  By  a  nietlim;  of  tin: 
company,  subsequently  held,  it  was  n  that 

the  new  shares  authorized  by  the  act  should  be 
raised  and  allotted  to  and  amongst  the  holders  of 
loan-notes,  in  the  manner  and  upon  the  terms  di- 
rected by  the  act: — Held,  that  the  effect  of  the 
act,  and  the  subsequent  resolution  of  the  com- 
pany, was  not  to  allot  the  new  shares  amongst  all 
the  loan-note  holders  unconditionally,  but  only  as 
they  had  acquired  a  right  to  such  allotment  by  vir- 
tue of  their  antecedent  contract.  That  the  term 
of  five  years,  at  the  end  of  which  the  notes  were 
to  be  paid  off,  must  be  reckoned  from  February, 
1842,  when  the  first  instalment  of  the  loan  was 
advanced;  and  that  the  three  years,  during  which 
the  holders  were  to  have  the  option  of  converting 
the  notes  into  shares,  must  be  reckoned  from  the 
same  time.  That,  from  the  nature  of  the  property 
which  was  the  subject  of  the  option,  time  was  of 
the  essence  of  the  contract.  That  the  indorse- 
ment on  the  loan-notes  did  not  enlarge  the  time  of 
the  option  by  continuing  it  until  limited  by  an  act 
of  Parliament,  or  otherwise ;  but  whether  the 
company  had  power  to  restrict  the  option,  by  re- 
quiring notice  before  the  loth  of  February,  1845, 
(the  end  of  the  three  years),  or  whether  the  loan- 
note  holders  accepting  the  notes  with  the  indorse- 
ment expressing  that  restriction,  without  objec- 
tion or  protest,  would  be  bound  thereby,  quaire  ? 
Campbell  v.  The  London  and  Brighton  Railway 
Company,  5  Hare,  519  ;  11  Jur.  651. 

The  company  could  only  be  understood  as  con- 
tracting to  apply  for  an  act  of  Parliament,  having 
the  effect  suggested,  but  could  not  be  understood 
as  guaranteeing  the  lenders  of  the  money  that 
such  an  act  should  be  obtained.  Ib. 

By  the  deed  of  association  of  a  mining  company 
it  was  provided,  that  the  affairs  of  the  company 
should  be  managed  by  a  committee  of  seven  share- 
holders, called  managing  directors,  and  thpy  were 
empowered,  at  their  meetings,  to  vote  by  proxy; 
and  B.  was  appointed  the  resident  director,  or 
manager,  to  superintend  the  mine  and  the  local 
concerns  thereof,  hire  workmen,  provide  machi- 
nery, &c.,  but  subject  to  the  instructions  he  might 
from  time  to  time  receive  from  the  managing- 
directors,  to  whom  he  was  to  transmit  monthly 
accounts  of  the  ore  raised,  wages  paid,  &c.,  and  a 
full  statement  of  all  debts  and  liabilities  due  In  in 
the  company ;  with  a  proviso  that  he  should  not 
expend  or  engage  the  credit  of  the  company  lor 
any  sum  not  exceeding  50/.  in  any  one  month, 
without  the  express  authority,  in  \\ritinu',  of  three 
of  the  managing  directors  :— IleM,  that  tin-  il-  •  .1 
did  not  authorize  B.  to  draw  or  aeeept  lull-  of  ex- 
change in  the  name  of  the  romi.an;. .  >\<n  for  Un- 
necessary purposes  oftlie  mine,  \\  ithont  tin-  e\j. 
authority  oftlie  ma  NU;:IM<_'  directors. 
Bycrs,  16  M.  &  VV.  25-';  Hi  Law  .1.,  Bxch.,  \\-. 

Hold,   also,  that   n   managing  .lirertor,  who  Wti 
represented   at  a   merlin-  of  director!    In    |" 
was    not    bound    by  a    resolution    of  the    dne.-t< 
present  at  such  meeting,  autlnm/mi;    the    leni 
director  to  accept  bills  for  the  company.     Hi. 
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Powers  and  Liabilities  of  Railway  and  other 
Companies  under  their  Acts  of  Incorporation.]  — In 
railway  acts,  any  ambiguity  in  a  clause  imposing 
tolls  or  duties,  is  to  be  construed  against  the  com- 
pany, and  in  favour  of  the  public.  Stockton  and 
Darlington  Railway  Company  v.  Barrett,  1  Man. 
&  G.  870. 

Railway  acts  are  to  be  construed  strictly  against 
the  parties  obtaining  them,  and  liberally  in  favour 
of  the  public.  Parker  v.  Great  Western  Railway 
Company,  3  Railw.  Cas.  563 — Exch. 

Under  a  railway  act,  the  company  were  required 
"  to  make  proper  watering  places  for  cattle,  in  all 
cases  where,  by  means  of  the  railway,  the  cattle 
of  any  person  occupying  lands  adjacent  thereto, 
should  be  deprived  of  access  to  their  ancient  wa- 
tering places,  and  to  supply  the  same  at  all  times 
with  water."  The  railway  was  made  through, 
and  intersected  certain  closes  of  Sir  W.  M.,  in 
which  there  were  ancient  ponds  or  watering  places 
for  cattle,  and  by  means  thereof,  the  cattle,  in  por- 
tions of  the  closes,  had  been  deprived  of  access 
to  the  ancient  watering  places,  and  a  mandamus 
issued  requiring  the  company  to  make  proper 
watering  places  in  such  portions  of  the  closes 
respectively,  which  they  refused  to  do.  On  a  tra- 
verse of  the  return  to  this  mandamus  and  demur- 
rer thereto,  it  was  held  that  the  writ  was  erro- 
neous, in  ordering  the  company  to  do  more  than 
the  act  required  ;  viz.  to  make  a  pond  in  each  of 
the  several  portions  of  the  closes  which  had  been 
cut  off  from  the  residue  of  such  closes;  and  that 
there  was  nothing  on  the  face  of  the  writ  to  show 
that  one  watering  place  would  not  have  been  suf- 
ficient and  proper  for  the  whole  of  the  severed 
portions.  York  and  North  Midland  Railway  Com- 
pany v.  Milner,  15  Law  J.,  N.  S.,  Q.  B.,  Exch., 
379. 

Quaere,  whether  this  provision  of  the  statute 
applied  at  all  to  cases  where  the  fields  in  which 
the  watering  places  were  situated,  were  actually 
intersected  by  the  railway,  and  whether  the  da- 
mage was  not  a  matter  of  compensation  under  the 
act.  Ib. 

By  a  railway  act  a  company  were  required  to 
construct  a  bridge  over  the  river  Y.,  so  as  to  leave 
the  same  width  of  waterway  under  the  same  as 
then  existed  at  the  point  where  the  river  was 
crossed,  and  so  that  there  should  be  a  clear  height 
of  five  feet  above  the  ordinary  level  of  the  river: 
provided,  that,  after  notice  given  to  the  company 
by  any  owner  or  occupier  of  lands  adjoining  the 
railway,  that  the  said  bridge  was  not  made  accord- 
ing to  the  true  intent  and  meaning  of  the  act,  it 
should  be  lawful  for  such  owner  or  occupier  to 
apply  for  and  obtain  an  order  from  a  justice  of 
peace,  enabling  such  person  to  make  such  bridge 
accordingly,  the  expenses  to  be  defrayed  by  such 
company.  The  company  were  constructing  a 
bridge  which  did  not  comply  with  either  of  the 
above  provisions,  whereupon  a  landowner  gave 
them  notice,  requiring  them  to  construct  a  bridge, 
leaving  the  former  width  of  waterway,  and  the 
clear  height  of  five  feet  above  the  water,  in  the 
terms  of  the  act.  The  company  replied  that  they 
would  do  the  first,  and  would  accept  process  as  to 
the  second.  They  afterwards  made  the  bridge  the 
required  height,  and,  to  preserve  the  same  width 
of  waterway,  commenced  cutting  the  banks  of  the 
river,  which  they  afterwards  discontinued.  To 
subsequent  applications  to  proceed  with  the  work, 
they  returned  no  answer: — Held,  that  the  above 
facts  amounted  to  a  refusal  to  do  what  was  de- 
manded, and  that  the  applicant  was  entitled  to  a 


mandamus,  notwithstanding  the  powers  given  him 
of  applying  to  a  justice.  Reg.  v.  Norwich  and 
Brandon  Railway  Company,  4  Railw.  Cas.  112; 
3  Dowl.  &  L.  3ho;  15  Law  J.,  N.  S.,  Q.  B.,  24. 

By  a  railway  act,  a  company  were  empowered 
generally  to  divert,  raise,  sink,  or  deepen,  any 
roads,  in  order  to  carry  the  same  over,  under,  or 
by  the  side  of  the  railway,  subject  to  the  pro- 
visions and  restrictions  of  the  act.  By  another 
act,  enabling  them  to  vary  their  line,  they  were 
authorized  to  carry  the  line  of  railway  across  a 
certain  turnpike  road,  by  means  of  a  bridge  of 
the  width  of  thirty  feet  at  the  least,  and  for  that 
purpose  to  lower  the  then  present  bed  of  the  road, 
provided,  that  in  case  it  should  be  expedient  to 
lower  the  surface  of  the  road  for  the  purposes 
aforesaid,  then  it  should  not  be  lawful  for  the 
company  to  lower  or  alter  the  present  bed  of  the 
road,  unless  the  same  should  be  lowered  on  both 
sides  of  such  bridge,  so  as  to  leave  a  certain 
inclination,  and  that  the  company  should  make  all 
new  fences,  &c.,  and  relay  and  reform  the  road. 
The  company  made  a  bridge  thirty  feet  wide,  over 
a  turnpike  road  forty-two  feet  wide,  consisting  of 
thirty  feet  carriage  way,  and  two  footways  of  six 
feet  each.  They  lowered  the  carriage  way  of  the 
road,  but  left  the  footways  at  their  original  level. 
On  the  trial  of  certain  traverses  to  a  return  to  a 
mandamus  which  had  issued  to  the  company  to 
reform  the  road,  and  to  lower  it  the  whole  width 
of  forty-two  feet,  the  jury  found — first,  that  the 
company  had  not  so  lowered  the  road.  Secondly, 
that  they  had  reformed  the  road  in  'compliance 
with  the  act.  Thirdly,  that  the  road  so  made  by 
the  company,  was  more  commodious  to  the  public 
than  if  the  whole  road  had  been  lowered  to  the 
full  width  of  forty-two  feet.  The  Court  of  Queen's 
Bench  held,  that  the  word  "road,"  meant  the 
whole  road,  including  footpaths,  and,  therefore, 
that  the  company  had  not  reformed  the  road  as 
required  by  the  act,  and  that  the  finding  of  the 
jury  upon  the  last  issue,  as  to  its  being  more  com- 
modious, was  not  sufficient  to  dispense  with  a 
compliance  with  the  language  and  meaning  of  the 
act.  Manchester  and  Leeds  Railway  Company  v. 
Reg.  (in  error),  3  Railw.  Cas.,  Exch.,  633. 

On  judgment  that  a  peremptory  mandamus  non 
obstante  veredicto  should  issue,  and  the  prosecu- 
tors recover  their  costs, — Held,  by  the  Court  of 
Exchequer  Chamber,  that  it  was  not  a  good  return 
to  the  mandamus,  that  the  carriage  road  and  foot- 
path, as  they  now  exist,  are  more  commodious 
and  convenient  to  the  public,  &c.,  than  if  lowered 
as  required  by  the  writ.  Ib. 

But,  held,  (reversing  the  judgment  of  the  Court 
of  Queen's  Bench),  that  by  the  words  in  the  38th 
section,  "  bed  of  the  said  turnpike  road,"  the  act 
intended  that  the  carriage  road  only  should  be 
lowered,  and  that  the  full  breadth  of  the  former 
carriage  road  was  not  intended  to  be  preserved 
under  the  bridge,  but  only  as  to  the  part  of  the 
road  lowered  as  it  descends  to  the  bridge  on  one 
side,  and  ascends  from  it  on  the  other.  Ib. 

The  directors  of  a  company,  incorporated  by, 
act  of  Parliament,  for  making  a  cemetery,  being 
empowered  thereby  to  make  contracts  and  bar- 
gains touching  the  undertaking,  and  to  do  and 
transact  all  other  matters  which  shall  be  requisite 
to  be  done  and  transacted  for  the  direction  and 
management  of  the  affairs  of  the  company,  are  not 
thereby  authorized  to  raise  money  for  the  purposes 
of  the  undertaking,  by  accepting  or  indorsing  bills 
of  exchange.  Steele  v.  Harmer  or  Benham,  14  Mee. 
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&  W.  831;  3  Dowl.  &  L.  506;  15  Law  J.,  N.  S., 
Exch.,  217. 

The  5  Will.  4,  c.  10,  incorporated  the  London 
and  Croydon  Railway  Company,  and,  by  sect.  106, 
empowered  the  company  to  make  bye-laws  for  the 
good  government  of  the  affairs  of  the  company, 
and  for  regulating  the  proceedings,  and  remunera- 
ting and  reimbursing  the  expenses  of  the  directors, 
and  for  the  management  of  the  undertaking,  and 
of  the  officers  and  servants  of  the  company,  in  all 
respects  whatever,  and  to  impose  and  inflict  rea- 
sonable fines  and  forfeitures  upon  persons  offend- 
ing against  the  same,  not  exceeding  5Z.  for  any 
one  offence,  to  be  levied  and  recovered  as  any 
penalty  might  by  that  act  be  levied  and  recovered  ; 
such  bye-laws  to  be  binding  upon  and  be  observed 
by  all  parties,  provided  that  they  were  not  repugnant 
to  the  laws  of  England,  or  the  directions  of  that 
act.  The  148th  section  enacted,  that  it  should  be 
lawful  for  the  company  to  make  orders  and  regu- 
lations for  regulating  the  travelling  upon  and  use 
of  the  railway,  and  for  or  relating  to  travellers 
upon  the  line,  such  orders  and  regulations  to  be 
binding  upon  travellers  and  passengers  passing 
upon  the  railway,  upon  pain  of  forfeiting  and  pay- 
ing a  sum  not  exceeding  51.  By  sect.  163,  penal- 
ties and  forfeitures  imposed  by  the  act,  of  which  ' 
there  were  several,  or  by  any  bye-law,  might  be  | 
recovered  in  a  summary  way  by  the  adjudication  i 
of  justices,  half  the  penalty  to  go  to  the  informer, 
and  the  other  half  to  the  company.  And  sect.  165 
enacted,  that  it  should  be  lawful  for  any  officer  or 
agent  of  the  company  to  seize  any  person  whose 
name  and  residence  should  be  unknown  to  such 
officer  or  agent,  who  should  commit  any  offence 
against  that  act,  and  to  convey  him,  &c.  before  a 
justice,  without  any  warrant  or  other  authority 
than  that  act.  The  company  made  a  bye-law, 
•whereby  a  passenger  not  producing  or  delivering 
up  his  ticket  was  to  be  required  to  pay  the  fare 
from  the  place  where  the  train  originally  started: 
Held,  that  this  was  not  a  bye-law  imposing  a 
penalty  or  forfeiture,  and  that  the  arrest  of  a 
passenger  not  producing  his  ticket,  and  refusing 
to  pay  the  fare  from  the  place  where  the  train 
originally  started,  was  illegal.  Chilton  v.  London 
and  Croydon  Railway  Company,  16  M.  &  VV.  212 ; 
11  Jur.  149;  19  Law  J.,  Exch.,  89. 

Qusre,  whether  the  165th  section  gives  power 
to  apprehend  a  person,  except  for  an  offence 
against  the  act  of  Parliament  itself.  Ib. 

Quaere  also,  whether  the  bye-law  was  a  reason- 
able and  valid  bye-law.  Ib. 

Shareholders  in  an  incorporated  navigation  com- 
pany filed  a  bill  to  restrain  the  committee  of 
management  from  entering  into  or  carrying  into 
effect  an  agreement  with  the  trustees  of  a  projected 
railway  company  for  amalgamating  the  two  under- 
takings. On  the  motion  for  the  injunction  it  ap- 
peared from  the  defendants'  affidavits,  that  the 
corporate  seal  of  the  navigation  company  had  been 
affixed  to  the  agreement  with  the  railway  trustees  : 
— Held,  that  the  railway  trustees  were  necessary 
parties  to  the  suit;  and  the  motion  ordered  to 
stand  over,  with  leave  to  amend  the  bill  by  making 
them  parties.  Parker  v.  Dunn  (River)  Navigation 
Company,  1  De  G.  &  S.  192  ;  11  Jur.  624. 

On  the  motion  being  renewed  upon  the  amended 
record,  the  Court  refused  the  injunction  ;  the  navi- 
gation company  and  the  committee  of  management 
undertaking  not  to  apply  any  further  part  of  the 
funds  of  the  navigation  company  in  any  manner 
not  authorized  by  the  Navigation  Acts,  unless 


under  the  authority  of  Parliament,  and  all  the 
defendants  undertaking  to  consent  to  the  plaintiffs 
being  treated  as  persons  entitled  to  oppose  the 
railway  bill  in  Parliament.  Ib. 

The  principle  laid  down  in  the  case  of  The 
North  liritis/L  Railway  Company  v.  '/<»/.  <-•  •<•  10 
Jur.  975),  with  regard  to  a  reference  to  plan^  and 
sections,  recognized  and  carried  out.  Rreynton  v. 
London  and  North  Western  Railway  Company.  11 
Jur.  28 — C. 

In  1  &  2  Viet.  c.  117,  the  term  "Government 
Securities"  will  include  New  31.  os.  per  cent. 
Bank  Annuities.  The  Court  will  not  allow  a  rail- 
way company  to  retain  any  option  after  the  order 
for  investment  as  to  the  fund  in  which,  or  the  time 
when,  the  monies  are  to  be  invested.  Ex  pnrte 
Newport,  Abergavenny,  and  Hereford  Railway 
Company,  11  Jur.  160— V.  C.  E. 

The  directors  of  the  Eastern  Counties  and  East- 
ern Union  Railway  Companies  having  projected  a 
branch  from  Colchester  to  Harwich,  and  the  forma- 
tion of  a  steam-packet  company  to  trade  between 
Harwich  and  the  northern  ports  of  Europe,  a 
company  was  provisionally  formed,  of  which  the 
directors  of  Vhe  two  railway  companies  were  the 
directors,  and  it  was  proposed  that  the  shares 
should  be  taken  by  the  proprietors  of  shares  in  the 
railway  companies,  and  that  the  latter  companies 
should  guarantee  to  the  steam-packet  company  5/. 
per  cent,  on  their  capital,  and  repayment  of  all 
the  subscribed  capital  on  dissolution ;  and  an 
agreement  was  prepared  on  this  basis,  and  pro- 
posed to  be  signed,  after  the  sanction  of  the  share- 
holders in  the  railway  companies  should  be  ob- 
tained at  meetings  to  be  held  for  that  purpose  :— 
Held,  that  the  railway  companies  had  no  power  to 
pledge  their  funds  in  the  manner  proposed ;  and, 
on  a  bill  filed  by  one  of  the  shareholders  of  the 
Eastern  Counties  company,  on  behalf  of  himself 
and  all  the  other  shareholders,  an  injunction  was 
granted  to  restrain  the  directors  of  that  company 
from  signing  the  proposed  agreement.  Colman  v. 
Eastern  Counties  Railway  Company,  11  Jur.  74; 
16  Law  J.,  Chanc.,  73— R. 

The  bill  stated  that  some  of  the  shareholders 
of  the  railway  company  had  accepted  shares  in 
the  projected  company:  —  Held,  that,  notwith- 
standing this  allegation,  the  bill  was  not  impro- 
perly filed  by  the  plaintiff  on  behalf  of  himself  and 
all  the  other  shareholders.  Ib. 

By  an  act  of  Parliament,  authorizing  an  exten- 
sion of  a  line  of  railway  and  the  construction  of  a 
station,  which  act  incorporated  the  Lands  Clauses 
Consolidation  Act  and  the  Railway  Clauses  Con- 
solidation Act,  it  was  enacted,  that,  subject  to 
the  powers  of  deviation  in  the  said  Railway 
Clauses  Consolidation  Act  contained,  it  shall  he 
lawful  for  the  said  company  to  make  and  main- 
tain the  said  extension  and  the  said  station,  .md 
the  works  connected  therewith,  in  the  lin-  »,  to  • 
and  upon  the  lands  delineated  upon  the  said  |.'.m*, 
&c.,  and  to  enter  upon,  take,  and  u<r  such  of  the 
said  lands  as  shall  be  necessary  tor  the  purpose. 
Crawford  v.  Chester  and  Holylicad  Railway  Com- 
pany, 11  Jur.  917— V.  C.  E. 

Plaintiff's  lands  wore  delineated  "I""1  ''"' 
plans,  and  marked  1  am!  1,  and  tlie  line  of  devia- 
tion passed  tlin.ii.rh  l.olh  lots.  The  com]., MM  r-  - 
quired  the  entire  of  lots  1  and  1  lor  the  pun 

of  extension   and   the   station  :— Held,  diiiolving 

an  injunction  obtained  l.y  plamtiir.   that   the  com- 
pany were    empowered    to    take    all  or  any  p. 11 
the 'lands   delineated   on   the  plans,   althoe-ii  he- 
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yond  the  line  of  deviation,  and  although  they  were 
not  so  entitled  under  the  powers  of  deviation  con- 
tained in  the  Railway  Clauses  Consolidation  Act. 
Ib. 

Railway  company  not  authorized  to  arrest  pas- 
senger for  non-production  of  ticket  on  leaving 
railway  train,  although  a  bye-law  of  the  company 
was  made  to  that  effect.  Chilton  v.  London  arid 
Croydon  Railway  Company,  5  Railw.  Cas.  4  ;  16  M. 
&  W.  212— Exch.;  [Digest,  1847,  p.  172.] 

An  act  of  Parliament  incorporating  a  railway 
company  gave  power  to  the  directors  "  to  appoint 
and  displace  any  of  the  officers  of  the  company, 
and  enter  into  contracts  and  other  matters  neces- 
sary for  the  transaction  of  its  affairs  :" — Held,  that 
the  appointment  of  an  attorney  to  the  company 
need  not  be  under  their  corporate  seal.  Reg.  v. 
Cumberland  (Justices),  12  Jur.  1025;  17  L.  J., 
Q.  B.,  102— B.  C.— Wightman. 

Observations  on  the  extent  of  the  powers  given 
by  railway  acts.  Col-nan  v.  Eastern  Counties  Rail- 
way Company,  10  Beav.  1;  11  Jur.  74;  16  L.  J., 
Chanc.,  73. 

In  the  deed  of  settlement  of  a  joint-stock  bank- 
ing company,  whereby  a  bank  of  issue  and  deposit 
was  established,  there  was  the  following  clause, 
conferring  powers  upon  the  directors: — "  For  the 
better  management  of  the  concerns  of  the  said 
company,  &c.  the  same  shall  be  confided  to  the 
care,  superintendence,  and  management  of  eleven 
members  ;  which  said  members  shall  be  and  act  as 
directors  of  the  concerns  of  the  said  company. 
That  such  board  of  directors  shall  have,  and  they 
are  hereby  expressly  invested  with,  full  power  and 
authority  to  superintend,  order,  conduct,  regulate, 
and  manage  all  and  singular  the  affairs  and  busi- 
ness of  the  said  company,  to  the  best  of  their  dis- 
cretion and  judgment,  under  and  subject  to  the 
provisions  hereinafter  contained.  That  such  board 
of  directors  shall  or  lawfully  may,  from  time  to 
time,  devise  and  make  such  provisions,  rules, 
orders,  and  regulations,  touching  the  government, 
carrying  on,  and  management  of  the  affairs  of  the 
said  company,  the  same  not  being  repugnant  to  the 
general  rules  and  regulations  herein  contained,  as 
they  shall  think  expedient."  The  company  got 
into  pecuniary  difficulties  ;  to  meet  their  liabilities, 
and  to  enable  them  to  wind  up  the  concern  and 
realize  the  assets,  the  directors  borrowed  a  sum  of 
154,000/.  from  another  bank,  for  which  they  gave 
their  promissory  note.  Upon  their  treaty  with  the 
other  bank  for  the  loan,  they  (the  directors)  stipu- 
lated that  the  joint-stock  company  should  cease  to 
be  a  bank  of  issue,  and  become  a  loan  company, 
and  that  no  transfer  of  shares  or  stock  should  be 
made  without  the  consent  of  the .  other  bank. 
These  stipulations  were  ultra  vires  the  directors  : 
— Held,  first,  that  the  directors  had  the  powers  of 
managing  partners  in  an  ordinary  partnership  of 
the  same  character  ;  that  amongst  these  was  the 
power  of  borrowing  money  for  the  purpose  of  dis- 
charging the  existing  liabilities  of  the  bank  till  the 
assets  should  be  realized,  and  of  discontinuing  the 
business  of  the  bank  if  they  thought  such  conduct 
essential  to  the  interests  of  the  shareholders. 
Held,  secondly,  that  the  circumstance  of  the  en- 
gagement to  repay  the  loan  being  accompanied 
with  other  engagements  by  the  directors,  some  of 
which  were  ultra  vires  the  directors,  did  not  affect 
the  liability  of  the  company  to  repay  the  loan,  and 
that  the  only  effect  of  those  engagements  was  that 
they  could  not  be  enforced.  Australasia  (Bank  of) 
v.  Australia  (Bank  of),  12  Jur.  189— Pri.  C. 


A  railway  company,  having  a  large  number  of 
unappropriated  shares  on  their  hands,  entered  into 
an  agreement  with  defendant  for  the  sale  of 
them  at  a  discount  of  51.  per  share  ;  defendant  to 
pay  up  all  the  calls  up  to  15/.  per  share  ;  the  dis- 
count not  to  be  paid  until  then,  when  it.  was  to  be 
paid  by  the  company's  debentures.  The  company 
had  power  to  borrow  on  debentures  when  12/.  10s. 
per  share  should  have  been  paid  up  ;  but  at  the 
date  of  the  agreement  4/.  per  share  only  had  been 
paid  up.  The  defendant  paid  up  the  first  call  on 
fifty  of  the  shares,  and  deposited  securities  with 
the  bankers  of  the  company  for  the  fulfilment  of 
his  agreement;  he  was  elected  a  director  and 
chairman,  and  acted  as  such  fora  considerable  time. 
Bill  by  the  company  against  him  for  specific  per- 
formance of  the  agreement.  Demurrer  for  want 
of  equity  allowed,  on  the  ground  that  the  agree- 
ment for  the  discount  was  not  such  a  debt  as  would 
warrant  the  company  to  issue  debentures,  in  re- 
spect of  it,  when  their  borrowing  powers  should 
arise.  West  Cornwall  Railway  Company  v.  Mo- 
watt,  12  Jur.  407;  17  L.  J.,  Chanc.,  366— V.  C.  E. 

Taking  and  Purchasing  Lands.] — A  railway  act 
enacted,  with  reference  to  the  purchase  of  lands 
by  the  company,  that,  if  the  owner  of  any  such 
lands  should  "  fail  to  make  out  a  title  to  the  lands 
in  respect  whereof  such  purchase-money  or  com- 
pensation should  be  payable,"  the  company  should 
deposit  the  purchase-money  in  the  bank  ;  and  that 
thereupon  all  interest  in  the  lands  in  respect 
whereof  such  purchase-money  should  have  been 
deposited,  should  vest  in  the  company  : — Held, 
that,  in  order  to  enable  the  company  to  avail  them- 
selves of  this  provision,  they  must  have  previously 
applied  to  the  owner  of  the  lands  to  furnish  them 
with  an  abstract  of  his  title  thereto.  Doe  A.  Hut- 
chinson  v.  Manchester  Railway  Company,  2  Car.  & 
K.  162;  15  Mee.  &  W.  687;  15  Law  J.,  N.  S., 
Exch.,  293. 

An  act  of  Parliament  enabled  a  railway  company 
to  take  land  for  the  purposes  of  the  railway,  the 
amount  of  compensation  to  the  owners  to  be  as- 
sessed by  a  jury,  if  no  agreement  could  be  come 
to  respecting  it;  and  empowering  the  company  in 
certain  cases  to  deposit  the  purchase-money  or 
compensation  in  the  Court  of  Chancery,  to  the 
credit  of  the  party  entitled  to  the  same.  A  sub- 
sequent section  enacted,  that  if  the  company 
should  wilfully  take  possession  of  any  land  without 
having  made  payment  or  deposit,  they  should  be 
liable  to  a  penalty;  and  they,  if  after  conviction 
or  notice  from  the  party  in  possession,  should  con- 
tinue in  unlawful  occupation  of  any  lands,  they 
should  forfeit  251.  for  each  day  while  they  con- 
tinued in  possession.  At  the  end  of  this  section 
there  was  a  proviso  that  the  company  should  not 
be  subject  to  such  penalties,  if  bona  fide  and  with- 
out collusion  they  should  pay  or  deposit  the  com- 
pensation-money to  a  wrong  party,  whom  they 
reasonably  believed  entitled  to  it.  The  company 
having  bona  fide  and  with  out  collusion,  but  without 
complying  with  the  requisites  of  the  statute,  taken 
possession  of  certain  land  belonging  to  the  plain- 
tiff, and  deposited  the  compensation-money  for  his 
use, — Held,  that  they  were  protected  by  the  pro- 
viso against  the  penalties  given  in  the  first  part  of 
the  section.  Hutchinson  v.  Manchester,  Bury,  and 
Rossendale  Railway  Company,  15  Mee.  &  W.  314; 
15  Law  J.,  N.  S.,  Exch.,  293 ;  10  Jur.  361. 

Held,  also,  that  the  word  "  wilfully,"  in  the 
above  clause,  applied  only  to  the  first  branch  of 
it.  Ib. 
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By  a  railway  act,  a  company  were  empowered 
to  agree  with  the  owners  of  lands,  which  they 
were  authorized  to  take  for  the  purposes  of  the 
railway,  for  the  absolute  purchase  of  such  lands. 
Sect.  153  provides,  "thatifthe  owner  of  any  such 
lands,  on  tender  of  the  purchase-money  or  com- 
pensation agreed  or  awarded  to  be  paid,  refuse  to 
accept  the  same,  or  if  any  such  person  fail  to  make 
out  a  title  to  the  lands  in  respect  whereof  such 
purchase-money  or  compensation  should  be  pay- 
able to  the  satisfaction  of  the  company,  (or  in  cer- 
tain other  cases  therein  specified)  it  shall  be  lawful 
for  the  company  to  deposit  the  purchase-money  or 
compensation  payable  in  respect  of  such  lands  in 
the  Bank  of  England,  to  the  credit  of  the  parties 
interested  in  such  lands,  &c.,  and  thereupon  all 
the  interest  in  such  lands  should  vest  absolutely 
in  the  said  company."  Sect.  164  provides,  "  that 
if  any  difference  shall  arise  between  the  company 
and  the  owner  of  any  such  lands  as  to  the  value 
of  the  lands,  or  the  compensation  to  be  made  in 
respect  of  them,  or  if  (inter  alia)  any  such  owner 
fail  to  disclose  or  prove  his  title  to  any  such  lands, 
in  all  such  cases  the  amount  of  the  compensation 
to  be  paid  by  the  company  is  to  be  attested  by  a 
jury."  By  sect.  158,  the  company  are  prohibited 
entering  on  land,  except  by  consent,  until  they 
shall  have  paid  to  the  party  interested,  or  deposit- 
ed in  the  Bank,  the  purchase-money  or  compensa- 
tion agreed  or  awarded  to  be  paid.  And  sect.  159 
enacts,  "  that  if  the  company  shall  wilfully  enter 
upon  any  land  without  such  consent,  or  without 
having  made  such  payment  or  deposit,  they  shall 
forfeit  10/.;  and  if  the  company  shall,  after  con- 
viction in  such  penalty,  or  after  notice  from  the 
party  in  possession  of  such  lands,  continue  in  un- 
lawful possession  of  any  such  lands,  they  shall  be 
liable  to  forfeit  25/.  for  every  day  they  so  remain 
in  possession.  Proviso,  that  nothing  shall  be  held 
to  subject  the  company  to  the  payment  of  any  such 
penalties,  if  they  shall  bona  fide  and  without  col- 
lusion have  paid  or  deposited  the  compensation 
agreed  or  awarded  to  be  paid  in  respect  of  the  said 
lands  to  any  person  whom  the  company  may  have 
reasonably  believed  to  be  entitled  thereto,  al- 
though such  person  may  not  have  been  legally  en- 
titled thereto  :" — Held,  first,  that  the  language  of 
the  153d  section  is  prospective,  and  applies  to  the 
time  after  the  purchase-money  or  compensation 
shall  have  been  agreed  or  awarded  to  be  paid  ;  and, 
therefore,  that  the  failure  by  an  owner  to  disclose 
his  title  before  the  inquisition  was  not  such  a 
failure  to  make  out  a  title  as  was  intended  by  sect. 
153,  and  that  the  company  were  not  authorized  to 
deposit  the  money  awarded  in  the  Bank,  and  take 
possession  of  the  land,  without  calling  upon  the 
owner,  after  the  inquisition,  to  make  out  his  title 
Hutchinson  v.  East  Lancashire  Railway  Company, 
3  Railw.  Cas.  748;  15  M.  &  W.  314. 

Held,  secondly,  that  the  word  "wilfully"  in 
sect.  159  does  not  override  the  whole  section,  anc 
does  not  extend  to  that  part  which  imposes  ; 
penalty  for  continuing  in  unlawful  possession  afte 
notice.  Ib. 

Held,  thirdly,   that  the  company  who  had  bonf 
fide  and  without  collusion,  though  without  comply- 
ing  with   the   requisites  of  the  statute,  paid    the 
compensation  awarded  by  the  jury  into   the  Bank 
of  England,   and  taken    possession   of  the    land 
were  protected  by  the  proviso  in  sect.  159  from  the 
penalties  imposed  by  that  section  on  the  continu 
ance  in  unlawful  possession  of  land  after  notice.  Ib 

By  the  Grand  Junction  Canal  Act  a  form  of  con 
veyance  is  provided,  by  which,  in  consideration  o 


a  sum  of  money,  the  owner  of  land  grants  an.l  r 
eases  all  his  right,  title,  and  interest  to  tl,,-  ,,,,,.- 
iany,  habondnm  to  the  comply  for  ew  r,  by  vir- 
tue and  according  to  tlie  true  int. nt  :md  in. •;.,,, n« 
of  the  act,  winch  form  of  conveyance,  it  is  enacted  , 
shall  be  valid  and  effectual.  J.  S.,  I,, 
copyhold  land  of  the  manor  ol  K.,  conveyed  it  by 
ieed  in  the  statutory  form  to  the  company,  the 
lord  of  the  manor  not  being  a  party  to  the  d.-.-.l  : 
— Held,  that  the  conveyance  only  transferred  all 
:hat  J.  S.  could  himself  transfer  without  the  lord, 
but  that  it  left  the  lord's  right  untouched.  Dimes 
v.  Grand  Junction  Canal  Company,  11  Jur  429- 
16  Law  J.,  Q.  B.,  107— Exch.  Ch. 

Held   also,  that  copyhold  land,  though  not  ex- 
pressly named,  was  included  in  the  Canal  Act.    Ib. 

The  condition  of  a  bond  given  by  a  rail  way  com- 
pany under  the  85th  section  of  the  8  Viet.  c.  18, 
on  taking  possession  of  land  before  the  purchase- 
money  was  ascertained,  was  on  demand  to  pay  to 
the  owner,  or  on  demand  to  deposit  in  the  Bank 
the  amount  of  such  purchase-money  when  deter- 
mined : — Held,  that  the  condition  was  bad,  as  giv- 
ing the  party  claiming  to  be  owner  the  option  of 
compelling  payment  either  to  himself  or  into  the 
Bank,  whatever  the  title  might  turn  out,  and  an 
injunction  was  granted  till  a  proper  bond  should 
be  executed.  Poynder  v.  Great  Northern  Rail- 
way, 2  Ph.  330;  16  Law  J.,  Chanc.,  444. 

A  railway  company,  having  power  to  purchase  a 
plot  of  land  for  their  railway,  entered  upon  the 
same  to  survey  and  take  levels  thereof,  and  probe 
or  bore  to  ascertain  the  nature  of  the  soil,  and  set 
out  the  centre  line  of  the  railway;  and  for  that 
purpose  they  dug  a  trig-line,  or  trench,  two  inche8 
deep  and  fourteen  inches  wide,  across  the  plot  of 
land  ;  but  they  gave  the  owner  of  the  land  no  pre- 
vious notice  of  such  entry,  as  required  by  the  84th 
section  of  the  Lands'  Clauses  Consolidation  Act 
(8  Viet.  c.  18).  Five  days  after  the  trig-line  was 
made,  the  owner  of  the  land  discovered  the  fact, 
and  nine  days  from  such  discovery  he  filed  his  bill 
for  an  injunction.  Upon  the  affidavits  on  the  part 
of  the  company,  that  the  surveying  and  setting  out 
of  the  line  of  railway  was  completed  on  the  day 
the  trig-line  was  made,  and  that  they  had  no  occa- 
sion to  enter,  and  did  not  intend  again  to  enter, 
upon  the  land  until  they  had  taken  the  legal  steps 
for  permanently  using  it,  the  Court  refused  the  in- 
junction, but  reserved  the  costs.  Fooks  v.  Wilts, 
Somerset, and  Weymouth  Railway  Company,  5  Hare, 
199. 

An  act  for  making  a  railway  enabled  the  com- 
pany to  pull  down  the  houses  of  a  parish,  in  the 
city,  and  provided  for  the  indemnity  of  the  rector 
in  respect  of  his  right  to  tho  tithes  of  2s.  9d.  in 
the  pound  on  the  removed  buildings,  by  enact- 
ing that  the  company  should  pay  the  rector  tithes 
in  respect  of  the  houses  removed,  according  to 
the  last  assessment  thereof  to  Lady-day  preceding, 
equal  to  the  loss  sustained  by  the  want  ofoccopien 
owing  to  such  removal,  until  new  IHHIM-S  or  alb 
buildings  should  be  erected,  of  sneli  annual  raloe 
that  the  tithes  payable  thereon  should  !><•  equal  I 
the  tithes  payable  on  the  buildings  removed,  sn.-h 
payments  to  diminish  in  propnMmn  to  the  y««J 
sums  actually  payable  for  tithes  on  the  n.-«  bdlll 
ings  The  coinp'iliv  pnlied  down  houses,  ,.n  • MI 

of  which  the  tithes  of  28.  !'</.  '»  tl"-  I""""1  "'"' 

,,;,,,!  on  the   full   annual    »alue,  00    Othefl    ol    which 
the    same-     ha,l    been    p:ud     by    a-recmcnt    between 
the  rector  and   tho  occupier,  at   less   than  the   I 
annual  value,  and  several  or.  winch  the  tithci  had 
been  wholly  or  partly  remitted  by  the  rector  lor 
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the  sake  of  harmony: — Held,  that  the  rector  was 
not,  under  the  railway  act,  entitled  to  tithes  from 
the  company  according  to  the  value  at  which  the 
property  removed  was  assessed  to  the  poor-rate : 
that  the  rector  was  entitled  to  tithes  from  the 
company  according  to  the  annual  value  at  which 
the  property  removed  had  been  last  fixed  by  agree- 
ment between  the  rector  and  the  occupier:  that 
where  no  agreement  was  proved  to  have  been 
made  between  the  rector  and  occupier,  the  sum 
last  collected  as  tithes  should  be  taken  as  repre- 
senting 2s.  9d.  in  the  pound  on  the  annual  value  of 
the  buildings.  Letts  v.  London  and  Blackwall 
Rcilway  Company,  5  Hare,  605  ;  1 1  Jur.  669. 

Where  a  tenant  for  life  of  lands  sold  by  him, 
under  a  railway  act,  to  the  company,  presents  a 
petition  for  the  investment  of  the  purchase-money 
and  payment  of  the  dividends,  the  usual  affidavit 
that  he  believes  his  title  to  be  good,  and  that  he 
is  not  aware  of  any  other  claims,  will  not  be  dis- 
pensed with,  although  the  petitioner  is  aged  and 
infirm,  and  although  the  company  may  have  con- 
tracted with  him,  accepted  his  title,  and  consented 
to  the  prayer  of  the  petition.  Ex  parte  Hollick, 
16  Law  J.,  Chanc.,  71— V.  C.  B. 

A  railway  company  having  given  the  plaintiff 
notice  that  they  should  require  twenty  perches  of 
his  land,  subsequently  gave  a  notice  that  they 
should  only  require  one  perch,  and  also  gave  a 
notice  withdrawing  the  former  notice  : — Held,  that 
the  first  notice  was  binding  ;  and  that,  without  the 
consent  of  the  plaintiff,  another  valid  notice  could 
not  have  been  given.  Tawney  v.  Lynn  and  Ely 
Railway  Company,  16  Law  j.,  Chanc.,  282  — 
V.  C.  E. 

By  the  Whitehaven  Railway  Act  it  was  provided, 
that  the  powers  of  the  company  for  the  compulsory 
purchase  or  taking  of  lands  should  not  be  exercised 
after  the  expiration  of  three  years  from  the  pass- 
ing of  the  act.  This  period  expired  on  the  4th 
of  July.  The  company  having  given  the  plain- 
tiff notice  that  they  would  take  a  portion  of 
his  land  under  the  compulsory  powers,  a  jury 
was  summoned  according  to  the  provisions  of  the 
act,  and  assembled  on  the  3d  of  July,  but  did  not 
terminate  their  sittings,  or  make  their  award,  till 
the  6th  of  July.  Upon  an  application  that  the 
company  might  be  restrained  from  paying  the 
money  in  the  manner  directed  by  the  act,  and 
from  proceeding  to  take  possession  of  the  land,  the 
Court  granted  an  injunction  until  the  opinion  of  a 
court  of  law  should  be  obtained  whether  the 
compulsory  powers  had  or  had  not  determined. 
Brocklebank  v.  Whitehaven  Junction  Railway  Com- 
pany, 11  Jur.  663;  16  Law  J.,  Chanc.,  471— 
V.  C.  E. 

It  is  not  necessary  for  a  company,  acting  under 
the  provisions  of  the  85th  section  of  the  Lands 
Clauses  Consolidation  Act,  to  give  notice  to  the 
party  with  whom  they  are  dealing  for  the  land. 
Bridges  v.  Wilts,  Somerset,  and  Weymouth  Rail- 
way Company,  11  Jur.  315;  16  Law  J.,  Chanc., 
335— C. 

Where  compensation  money  had  been  paid  into 
Court  by  the  Bristol  and  Exeter  Railway  Company, 
— Held,  on  the  construction  of  their  act,  that  the 
costs  of  obtaining  payment  of  the  money  out  of 
court  were  not  to  be  borne  by  the  company.  Re 
Bristol  and  Exeter  Railway  Company  (Ex  parte 
Gore  Langton),  11  Jur.  686— V.  C.  E. 

Proceedings  under  the  Lands  Clauses  Consoli- 
dation Act  against  landowners  may  be  taken  ex 
parte  by  the  company.  Langham  v.  Great  Northern 


Railway  Company,  11  Jur.  839  ;  16  Law  J.,  Chanc.. 
437— V.  C.  B. 

A  bond  given,  under  the  85th  section  of  that 
act,  to  persons  who  are  joint  tenants  of  land  taken 
for  the  purposes  of  the  company,  for  one  specified 
sum  payable  on  demand,  is  irregular.  Ib. 

The  act  under  which  the  Lancaster  and  Carlisle 
Railway  Company  was  incorporated  authorized 
the  company  to  take  lands  compulsorily  of  not 
more  than  twenty-two  yards  in  width,  except  for 
certain  purposes,  (stations,  &c.)  The  lands  of 
plaintiff  mentioned  in  the  schedule  to  the  act  were 
described  as  barn  and  pasture;  in  the  parish  plan 
and  book  of  reference  plaintiff's  premises  were 
described  160  (pasture),  168  A  (pasture),  and  168 
(barn  and  pasture).  The  company  served  plaintiff 
with  notice  that  they  would  require,  for  the  pur- 
poses of  the  act,  portions  of  160  and  168  A,  con- 
taining 3721  square  yards.  It  was  agreed  between 
plaintiff  and  the  company,  that  the  consideration- 
money  and  damage  should  be  settled  by  arbitra- 
tion. The  company  afterwards  took  only  2692 
square  yards,  and  the  consideration-money  was 
determined  on  by  the  arbitrators.  By  a  second 
act  of  Parliament,  the  company  were  authorized 
to  deviate,  but  the  schedule  thereto  contained  the 
same  description  ofplaintiff's  lands  as  the  schedule 
to  the  first  act.  By  a  third  act,  the  company  were 
authorized  to  enlarge  their  station,  and  the  powers 
of  the  two  previous  acts  were  extended  to  that 
act.  Subsequently  to  the  passing  of  this  last  act, 
the  company  served  plaintiff  with  a  notice,  that, 
under  the  authority  of  the  first,  second,  and  third 
act,  or  one  of  them,  they  would  require  portions 
of  land,  containing  in  the  whole  5a.  Ir.  22p., 
parcel  of  160,  168,  and  168  A.  Subsequently, 
the  company  gave  a  notice  similar  to  the  pre- 
ceding one,  save  that  the  quantity  required  was 
different,  namely,  5a.  Ir.  31p.  Neither  of  these 
notices  stated  the  purposes  for  which  the  land 
was  required,  although  part  of  it  was  beyond  the 
width  of  twenty-two  yards.  Plaintiff  filed  his  bill 
for  an  injunction,  insisting  that  the  company  had 
exhausted  their  compulsory  powers,  and  that  the 
notices  were  defective  and  vague.  Injunction 
refused.  Simpson  v.  Lancaster  and  Carlisle  Rail- 
way Company,  11  Jur.  879 — V.  C.  E. 

A  company  paid  money  into  court  for  the  pur- 
chase of  land,  which  was  subject  to  an  annuity; 
no  conveyance  had  been  made.  The  Court,  on 
petition  of  the  owner  of  the  land,  ordered  the 
dividends  to  be  paid  to  her.  Ex  parte  Cofield,  11 
Jur.  1071— V.  C.  B. 

A  party  entitled  to  an  aliquot  share  of  purchase- 
money  paid  into  court  by  a  railway  company,  may, 
on  petition,  obtain  payment  of  such  share  without 
notice  to  the  other  parties  interested.  Re  Mid- 
land Railway  Company,  11  Jur.  1095 — R. 

In  an  action  of  trespass  for  breaking  the  plain- 
tiff's close  and  cutting  a  tunnel  through  it,  the 
defendants  justified  under  a  local  act  of  Parlia- 
ment, by  which  they  were  incorporated  and  em- 
powered to  make  a  certain  railway,  and  also  under 
the  8  &  9  Viet.  cc.  18  &  20;  averring  that  the  close 
in  question  was  a  public  highway,  and  delineated 
in  their  plan  and  book  of  reference  &c.  as  part  of 
the  lands  through  which  the  intended  railway  was 
to  pass  &c.:  to  which  the  plaintiff  replied,  that  the 
close  in  question  was  required  to  be  purchased 
and  permanently  used  for  the  purpose  of  the  rail- 
way ;  and  that  he  being  entitled  to  the  soil  thereof, 
subject  to  a  public  right  of  way  over  the  same,  the 
defendants  entered  and  made  the  tunnel  without 
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his  consent,  and  without  giving  him  notice  to  sell 
and  convey  the  same  and  take  it  for  the  purpose  of 
permanently  using  it  for  the  purpose  of  the  rail- 
way: — Held,  first,  that  it  must  be  taken  on  these 
pleadings  that  the  tunnel  was  made  with  a  view  to 
its  permanently  forming  part  of  the  railway.  Rams- 
den  v.  Manchester  Railway  Company,  1  Exch.  Rep. 
123;  12  Jur.  293. 

Held,  secondly,  that  the  defendants  were  not 
justified  under  either  of  the  ahove  statutes  in  having 
entered  on  the  land  through  which  the  permanent 
tunnel  was  to  pass,  without  first  paying  compensa- 
tion to  the  owner  of  it.  Ib. 

The  meaning  of  the  word  "  town,"  in  the  Rail- 
way Clauses  Consolidation  Act,  sect.  11,  means 
the  space  on  which  the  inhabitants  have  perma- 
nently collected  their  dwellings  so  near  to  each 
other  that  they  may  be  reasonably  said  to  be  conti- 
guous. It  includes  all  open  spaces  surrounded 
by  a  continuous  line  of  houses;  and,  semble,  all 
open  spaces  occupied  as  mere  accessories  to  the 
congregated  dwelling-houses,  although  not  so  sur- 
rounded. Elliott  v.  South  Devon  Railway  Com- 
pany, 17  L.  J.,  Exch.,  262. 

By  the  9  &  10  Viet.  c.  38,  the  Commissioners  of 
Woods  and  Forests  are  authorized  to  treat  for  and 
purchase  lands  for  the  purpose  of  forming  Batter- 
sea  Park.  Where  notice  of  their  intention  to  take 
lands  had  been  given,  but  there  had  been  no  ac- 
tual taking — Held,  that  a  mandamus  would  lie  to 
compel  the  commissioners  to  issue  their  warrant  to 
the  sheriff  to  summon  a  jury  to  assess  compensation. 
Reg.  v.  Woods  and  Forests  (Commissioners),  Budge, 
In  re,  12  Jur.  915 ;  17  L.  J.,  Q.  B.,  341. 

The  fact  of  the  commissioners  having  no  funds 
is  matter  of  return  to  the  mandamus.  Ib. 

In  a  claim  for  compensation  against  a  railway 
company  the  party,  by  agreement,  submitted  the 
matter  to  arbitration,  instead  of  taking  the  verdict 
of  a  jury,  under  the  compensation  clause  of  the 
company's  act.  The  deed  of  reference  and  the 
award  were  silent  as  to  costs: — Held,  that,  al- 
though the  award  was  in  favour  of  the  claimant, 
the  provisions  of  the  act  with  regard  to  costs  did 
not  apply.  Reynal,  Ex  parte,  5  Railw.  Cas.  60 — 
B.  C.— Coleridge. 

A  person,  whose  land  has  been  valued  by  a 
jury,  and  sold  under  the  provisions  of  the  National 
Defence  Act,  (5  &  6  Viet.  c.  94),  is  not  entitled  to 
the  expenses  and  costs  which  he  has  necessarily 
incurred  in  bringing  the  matter  to  trial.  Laws,  In 
re,  1  Exch.  Rep.  441;  4  Dow].  &  L.  688;  17  L.  J., 
Exch.,  126. 

The  words  of  the  19th  section,  "  compensation 
for  the  absolute  purchase  of  the  land,"  are  not  per 
se  sufficiently  comprehensive  to  include  such  ex- 
penses and  costs.  Ib. 

The  Lands  Clauses  Consolidation  Act,  S  Viet. 
c.  18,  enacts  (sect.  23),  with  respect  to  lands  re- 
quired to  be  taken  for  the  purposes  of  the  under- 
taking, that  if  the  party  claiming  compensation 
desires  to  have  the  same  settled  by  arbitration, 
and  gives  a  notice  in  writing  thereof  to  the  pro- 
moters, stating  therein  the  nature  of  his  interest 
and  the  amount  of  compensation  claimed,  the  same 
shall  be  so  settled.  Sect.  25  enacts,  that  in  ques- 
tions of  disputed  arbitration,  unless  both  parties 
concur  in  the  appointment  of  a  single  arbitrator, 
each  may  appoint  an  arbitrator,  and  such  appoint- 
ment shall  be  deemed  a  submission  to  arbitration 
on  the  part  of  the  party  by  whom  the  same  shall 
be  made.  The  North  Staffordshire  Railway  Com- 


pany, requiring  certain  lands  for  the  purposes  of 
their  railway,  gave  notice  thereof  to  T.  L.,  R.  H., 
and  R.  H.,  the  parties  interested  therein,  and  re- 
ceived from  them  a  notice,  which  stated  that  they 
had  and  claimed  an  estate  and  interest  in  certain 
copyhold  lands  and  hereditaments,  situated  in  &c., 
and  required  to  be  taken  by  the  company,  and 
that  they  claimed  compensation  for  the  said  lands 
and  hereditaments  to  the  amount  of  3344/.  17s.  6d.; 
that  they  desired  to  have  the  same  compensation 
settled  by  arbitration;  and  appointed  T.  H.  one  of 
the  arbitrators,  another  arbitrator  having  been  ap- 
pointed by  the  company,  and  an  umpire  nominated 
by  the  arbitrators.  A  claim  for  compensation  was 
made  by  one  T.  W.,  who  alleged,  that  he  had  a 
leasehold  interest  in  the  said  lands.  The  umpire 
awarded,  that  the  sum  of  186H.  2s.  6rf.  should  be 
paid  by  the  company  to  T.  L.,  R.  H.,  and  R.  H., 
as  such  trustees,  for  the  purchase  of  the  fee-simple 
in  possession,  free  from  all  incumbrances,  of  and 
in  the  said  copyhold  lands,  &c.,  required  to  be 
taken  by  the  company,  but  omitted  to  adjudicate 
upon  T.  W.'s  interest.  The  company  took  pos- 
session of  the  land  in  question.  A  motion  to  set 
aside  the  award  having  been  made,  on  the  ground 
that  the  umpire  had  not  appointed  the  sums  to  be 
paid  to  T.  L.,  R.  H.,  and  R.  H.,  for  their  limited 
interest  in  the  land,  and  the  sum  to  be  paid  to  T. 
W.  for  his  interest,  the  Court  refused  to  set  aside 
the  award.  North  Staffordshire  Railway  Company, 
In  re,  17  L.  J.,  Exch.,  350. 

But  held,  that  the  award  was  insufficient,  on  the 
ground  of  the  arbitrators  not  having  found  the 
value  of  the  interest  of  T.  L.,  R.  H.,  and  R.  H., 
and  awarded  a  distinct  compensation  on  that  ac- 
count. 2b. 

But  quaere,  whether  it  was  not  binding  on  the 
parties,  by  reason  of  their  conduct.  Ib. 

Semble,  that  the  notice  of  T.  L.,  R.  H.,  and  R. 
H.,  which  constituted  the  submission,  was  not 
conformable  to  the  statute,  and,  therefore,  that 
the  award  could  not  be  enforced  by  attachment.  Ib. 

The  North  Staffordshire  Railway  Company  hav- 
ing, under  the  Lands  Clauses  Consolidation  Act, 
S  Viet.  c.  18,  given  to  C.  W.  and  R.  W.,  land- 
owners, notice  to  treat  for  the  taking  of  certain 
portions  of  their  land,  the  latter  thereupon  served 
a  notice  upon  the  company,  stating  themselves  to 
be  owners  and  lessees  of  the  land  in  question  ; 
that  their  interests  were  more  particularly  described 
in  a  schedule  of  claims  served  therewith;  that  they 
claimed  22SOZ.  8s.  as  compensation,  for  the  pur- 
chase-money, and  for  damage  arising  from  the 
execution  of  the  railway  works,  (claiming  in  the 
schedule  in  respect  of  the  value  of  the  land,  and 
for  compensation  for  severance  and  damage);  that, 
if  the  amount  were  not  paid,  they  required  the 
matter  to  be  settled  by  arbitration,  and  desired  the 
company  to  appoint  an  arbitrator  on  their  behalf. 
The  company  then  served  C.  W.  and  R.  W.  with 
a  similar  notice,  appointing  an  arbitrator,  to  whom 
was  to  be  referred  the  amount  of  compensation  to 
be  paid  by  the  company,  for  the  purchase  of  the 
lands,  or  of  the  interests  of  C.  W.  and  R.  W.,  or 
any  other  person,  which  C.  W.  and  R.  W.  were 
enabled  to  sell.  By  the  8  Viet.  c.  18,  s.  25,  these 
notices  respectively  constituted  a  submission  by 
each  party  to  arbitration.  At  the  hearing  before 
the  umpire,  C.  W.  and  R.  W.  gave  evidence  of 
the  value  of  certain  small  pieces  of  land,  which 
being  severed  by  the  works  of  the  company,  C.  W. 
and  R.  W.  contended  the  latter  were  bound  to 
purchase.  This  evidence  was  objected  to  by  the 
company,  but  received  by  the  umpire.  The  umpire 
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awarded  that  the  sum  of  14441.  should  be  paid  hy 
the  company  to  C.  W.,  for  the  purchase  of  the  fee- 
simple,  the  copyhold,  and  leasehold  interest ;  and 
that  the  further  sum  of  732^.  should  be  paid  to  C. 
W.  and  R.  W.  as  compensation  for  the  damage 
sustained  by  the  execution  of  the  works,  and  of 
the  severing  or  otherwise  injuriously  affecting 
of  the  said  lands.  The  company  having  applied 
to  set  aside  this  award,  on  the  ground,  amongst 
others,  that  the  umpire  had  exceeded  his  authority 
in  awarding  one  gross  sum  for  the  land  required 
by  the  company,  and  the  land  required  by  C.  W. 
and  R.  W.  to  be  taken  by  the  company,  inasmuch 
as  the  company  had  not  agreed  to  submit  to  arbi- 
tration the  purchase  of  the  last-mentioned  land: — 
Held,  that  the  award  was  bad,  and  could  not  be 
enforced,  as  nothing  had  been  submitted  but  the 
value  of  the  land  required  by  the  company;  but 
the  Court  refused  to  set  the  award  aside.  North 
Staffordshire  Railway  Company,  In  re,  17  L.  J., 
Exch.,  354. 

Qusre,  whether  it  could  be  sustained  by  refe- 
rence to  the  conduct  of  the  parties.  Ib. 

A  railway  company,  having  given  notice,  under 
sect.  18  of  stat.  8  &  9  Viet.  c.  18,  of  their  wish  to 
purchase  part  of  certain  premises  used  as  a  manu- 
factory, cannot  be  compelled  to  purchase  the 
whole  of  such  premises,  under  sect.  92,  which 
although  it  protects  owners  from  being  obliged  to 
sell  a  part  only,  if  willing  and  able  to  sell  the  whole, 
contains  no  words  making  it  obligatory  on  the  com- 
pany, under  notice  of  their  wanting  part,  to  take 
the  whole.  Reg.  v.  London  and  South-Western 
Railway  Company,  12  Jur.  973;  17  L.  J.,  Q.  B., 
326. 

Therefore,  where  a  company  have  given  a  notice 
requiring  part  of  a  manufactory,  a  mandamus, 
directing  them  to  summon  a  jury  to  assess  com- 
pensation for  the  whole,  cannot  be  sustained.  Ib. 

Where  a  mandamus  requires  the  company  to 
take  the  whole  manufactory,  the  prosecutors  can- 
not have  the  writ  for  a  part  only.  Ib. 

A  bond  given,  under  the  85th  section  of  the 
Lands  Clauses  Consolidation  Act,  8  &  9  Viet.  c.  18, 
where  the  value  of  the  premises  taken  was  less 
than  200Z.  and  exceeded  20/.,  instead  of  being  con- 
ditioned for  "  payment  to  the  party,  or  deposit  in 
the  Bank  of  England  for  the  benefit  of  the  parties 
interested,"  was  conditioned  for  payment  "  to  the 
party,  her  heirs,  executors,  administrators,  or 
assigns,"  and  for  "  deposit  in  the  Bank  of  England 
or  otherwise  for  the  benefit  of  the  parties  inte- 
rested, as  the  case  may  require,  under  the  provi- 
sions contained  in  the  Lands  Clauses  Consolidation 
Act:" — Held,  that  this  was  not  a  sufficient  bond 
within  the  meaning  of  the  statute.  Hashing  v. 
Phillips,  12  Jur.  1030— Exch. 

Sed  semble,  that  it  was  not  vitiated  by  the  mere 
insertion  of  the  words,  "  her  heirs,  executors, 
administrators,  or  assigns."  Ib. 

By  sect.  23  of  stat.  8  &  9  Viet.  c.  18,  if,  when  a 
claim  for  compensation  has  been  referred  to  arbi- 
tration, the  arbitrators  or  their  umpire  shall  for 
three  months  have  failed  to  make  their  or  his 
award,  or  if  no  final  award  shall  be  made,  the 
question  shall  be  settled  by  a  jury.  By  sect.  31,  if 
more  than  one  arbitrator  shall  have  been  appoint- 
ed, and,  where  neither  of  them  shall  refuse  or 
neglect  to  act,  they  shall  fail  to  make  their  award 
within  twenty-one  days  after  the  day  on  which  the 
last  of  such  arbitrators  shall  have  been  appointed, 
the  matters  shall  be  determined  by  the  umpire. 


The  company  appointed  their  arbitrator  on  the  23d 
March,  1847,  and  the  claimant  his  on  the  6th 
April.  These  arbitrators  did  not  appoint  an  um- 
pire, or  enter  on  the  matters  referred  ;  and  both 
parties,  before  the  29th  April,  applied  to  the  Board 
of  Trade  to  appoint  an  umpire.  On  the  29th  April 
the  claimant  objected  to  the  appointment  of  any 
umpire  not  a  barrister.  The  company  afterwards 
made  a  request  to  the  arbitrators,  and,  aller  seven 
days,  another  application  to  the  Board  of  Trade, 
under  sect.  28;  who,  on  the  17th  May,  appointed 
a  surveyor  to  be  the  umpire.  He  made  his  award 
on  the  26th  July: — Held,  first,  that  the  appoint- 
ment of  the  umpire  was  valid  ;  for  it  was  not  ne- 
cessary that  it  should  have  been  completed  within 
the  twenty-one  days  prescribed  for  the  arbitrators 
by  sect.  31.  Bradshaw  and  East  and  West  India 
Docks  and  Birmingham  Junction  Railway  Com- 
pany, In  re,  12  Jur.  998;  17  L.  J.,  Q.  B.,  362. 

Held,  secondly,  that  the  award  was  made  in 
time,  as  the  umpire  had  three  months  from  his 
appointment,  or  from  the  duty  devolving  upon 
him,  for  making  his  award.  Ib. 

On  moving  to  set  aside  an  award  made  by  an 
umpire  appointed  by  the  Board  of  Trade,  under 
sect.  28,  it  is  sufficient  that  the  submission  to  arbi- 
tration has  been  made  a  rule  of  Court.  Ib. 

An  award  made  under  stat.  8  &  9  Viet.  c.  38, 
need  not  assess  separate  sums  for  the  price  of  the 
land  and  for  the  damage  by  severance  or  other- 
wise. Ib. 

The  notice  given  by  the  claimant  stated,  that 
the  matter  to  be  referred  to  arbitration  was  the 
amount  of  the  compensation  to  be  paid  to  him  for 
the  fee-simple  in  possession  of  the  land  in  the  oc- 
cupation of  J.  B.,  for  a  term  of  years,  which  would 
expire  in  1850:  —  Held,  no  objection  that  the 
award  was  of  a  sum  for  the  value  of  the  land,  and 
for  the  immediate  possession  thereof.  Ib. 

It  is  not  a  ground  for  the  interference  of  the 
Court,  that  the  award  is  contrary  to  the  evidence. 
Ib. 

Under  9  &  10  Viet.  c.  38,  (being  the  act  for 
making  Battersea  Park),  the  Commissioners  of 
Woods  and  Forests  gave  notice  to  C.,  that  they 
required  three  pieces  of  land  described  in  the 
schedule  to  the  act  as  the  properly  and  in  the  oc- 
cupation of  C.  There  being  a  dispute  as  to  the 
amount  of  compensation,  the  commissioners,  un- 
der sect.  23,  issued  their  warrant  for  summoning 
a  jury  to  ascertain  what  recompense  should  be 
made  to  C.  for  the  value  of  the  lands,  &c.  therein 
mentioned,  (describing  them  fully  as  in  the  sche- 
dule), and  of  the  estate  and  interest  of  the  said  C. 
therein.  By  sect.  27,  the  jury  are  to  assess  the 
value  of  the  fee-simple,  and  then  to  apportion  the 
values  of  respective  interests  therein  ;  and  by  sect. 
45,  persons  in  possession  are  to  be  deemed  en- 
titled until  the  contrary  is  shown.  At  the  trial, 
the  claimant  called  several  witnesses  to  the  value 
of  the  land,  who  assessed  it  at  7,000/.  On  the 
part  of  the  commissioners  no  witness  was  called, 
but  an  adverse  right  to  part  of  the  land  in  question 
was  set  up,  as  existing  either  in  the  Crown  or  the 
City  of  London,  because  it  was  situated  between 
high  and  low  water  marks  of  the  river  Thames. 
The  jury  were  directed  to  estimate  not  simply  the 
value  of  the  land  taken  and  described  in  the  notice 
and  warrant,  but  the  value  of  the  land  and  of  the 
claimant's  estate  and  interest  in  it  with  reference 
to  the  question  of  his  title  to  the  part  to  which  it 
was  suggested  he  was  not  entitled.  The  jury, 
under  these  circumstances,  gave  their  verdict  for 
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750Z.,  which  was  the  proved  value  of  the  residue 
only  of  the  land  : — Held,  that  the  duty  of  the  jury 
was  only  to  estimate  the  value  of  the  property 
taken,  and  the  estate  and  interest  if  it  appeared  to 
be  divided  among  several  persons,  and  that  they 
had  no  power  to  decide  whether  the  title  was  in 
the  claimant;  and  a  prohibition  to  restrain  the  re- 
cording of  the  verdict  was  granted.  Chabot,In  re, 
12  Jur.  1023;  17  L.  J.,  Q.  B.,  336. 

Question,  whether,  under  the  words  "railway 
and  works,"  a  railway  company  had  a  right,  by 
the  compulsory  powers  of  their  act,  to  take  a 
piece  of  land  for  the  purpose  of  building  a  station  : 
— Held,  that  they  had.  Gather  v.  Midland  Rail- 
way Company,  2  Ph.  469;  17  L.  J.,  Chanc.,  235. 

It  is  on  the  ground  of  a  general  public  good, 
that  the  Legislature  grants  to  railway  companies 
the  compulsory  powers  of  taking  the  property  of 
individuals.  Gray  v.  Liverpool  and  Bury  Railway 
Company,  9  Beav.  391. 

In  questions  between  companies  and  individuals, 
whose  property  the  former  seek  to  take  under 
compulsory  clauses  in  their  acts,  the  Court  does 
not  strain  the  construction  of  the  act  in  favour  of 
the  former.  Ib. 

When  the  power  of  fully  completing  a  railway, 
according  to  the  intention  of  the  Legislature,  de- 
pends on  the  voluntary  consent  of  individuals 
having  property  on  the  proposed  line,  such  consent 
ought  to  be  obtained  by  the  company  before  they 
proceed  in  the  undertaking.  Ib. 

Quaere,  whether,  where  it  is  evident  that  the  line 
of  a  railway  cannot  be  fully  completed,  the  com- 
pany have  a  right,  cornpulsorily,  to  take  any  part 
of  the  property  in  the  proposed  line?  Ib. 

A  railway  company,  being  empowered  by  their 
act  to  take,  amongst  other  lands,  a  close  belonging 
to  the  plaintiff,  gave  him  notice  of  their  intention 
to  take  a  certain  part  of  it ;  and,  more  than  a  year 
afterwards,  they  gave  him  notice  of  their  intention 
to  take  the  remainder.  The  part  first  taken  was 
intended  for  making  the  railway,  and  the  remain- 
der for  making  a  station,  both  of  which  their  act 
empowered  them  to  make : — Held,  that  the  power 
of  the  company  with  respect  to  the  plaintiff's  close 
was  not  exhausted  by  their  first  notice.  Simpson 
v:  Lancaster  and  Carlisle  Railway  Company, 
15  Sim.  580;  11  Jur.  879. 

The  time  allowed  to  a  railway  company  for  the 
exercise  of  their  power  to  take  lands  was  three 
years  from  the  passing  of  their  act.  During  that 
time  they  gave  the  plaintiff  notice  of  their  inten- 
tion to  take  his  lands,  and  summoned  a  jury  to 
assess  the  value  of  them  ;  but  the  three  years  ex- 
pired before  the  jury  gave  their  verdict;  and,  on 
that  account,  the  Vice-ChanceUor  held,  that  the 
company  were  not  entitled  to  take  steps  for  ob- 
taining possession  of  the  plaintiff's  lands.  But 
the  Lord  Chancellor  did  not  agree  with  his  Honor, 
and  directed  the  opinion  of  a  Court  of  law  to  be 
taken  on  the  point.  Brocklebank  v.  Whitehaven 
Junction  Railway  Company,  15  Sim.  632;  11  Jur. 
663;  16  L.  J.,  Chanc.,  471. 

A  colliery  proprietor  constructed  a  railway  from 
his  colliery  across  the  lands  of  several  other  per- 
sons, by  agreement,  and  his  solicitors  wrote  a  let- 
ter to  the  defendant,  across  whose  lands  he  de- 
sired to  carry  the  railway,  referring  to  the  powers 
of  a  local  act  of  Parliament,  supposed  to  enable 
him  to  take  lands  within  a  certain  area  for  road- 
ways, and  offering,  on  the  part  of  the  plaintiff,  to 
pay  him  for  the  land  at  a  fair  valuation.  The  de- 


fendant did  not  reply  to  the  letter,  and  the  railway 
was  made  across  his  land  without  further  commu- 
nication with  him.  A  year  or  two  afterwards  the 
plaintiff  and  defendant  had  an  interview,  but  did 
not  agree  as  to  the  price  to  be  paid  for  the  land  ;  and 
three  or  four  years  after  the  railway  was  made  the 
defendant  brought  his  ejectment,  whereupon  the 
plaintiff  filed  his  bill  for  an  injunction,  charging 
acquiescence.  The  Court,  on  motion,  restrained 
the  action,  upon  the  plaintiff  giving  judgment  in 
the  ejectment,  and  paying  a  sum  into  court  not  less 
than  the  amount  of  the  utmost  valuation  of  the 
land.  Powell  v.  Thomas,  6  Hare,  300. 

A  tenant  in  tail  had  part  of  his  land  taken  by  the 
company,  and  barred  the  entail  in  the  money  which 
had  been  paid  into  court,  and  which  he  petitioned 
might  be  paid  out  to  him  :  the  company  were  held 
not  to  be  liable  to  the  costs.  Thoroton,  Ex parte 
12  Jur.  130  ;  17  L.  J.,  Chanc.,  167— V.  C.  B. 

A  railway  company,  having  taken  part  of  a  glebe, 
paid  the  purchase-money  into  court;  the  vicar 
having  contracted  for  the  purchase  of  land  for  a 
considerably  larger  sum  than  the  sum  in  court,  and 
asking  to  have  the  money  in  court  applied  towards 
the  purchase,  the  company  were  ordered  to  pay 
the  costs  of  the  re-investment  of  the  sum  in  court. 
Sheffield  and  Lincolnshire  Railway  Act,  Re.  12  Jur 
239— V.  C.  E. 

One  part  of  an  estate  was  subject  to  a  mortgage ; 
the  other  part  was  taken  by  a  railway  company 
under  their  act,  and  the  purchase-money  paid  into 
court.  Petition  for  the  payment  off  of  the  mort- 
gage out  of  the  money  in  court: — Held,  that  the 
company  were  not  bound,  under  the  terms  of  their 
act,  to  pay  the  mortgagee's  costs  of  appearing  and 
being  served  with  the  petition.  Yeates,  In  re, 
12  Jur.  279— V.  C.  E, 

A  lessee  under  a  dean  and  chapter,  and  the  dean 
and  chapter,  sold  their  respective  interests  in  the 
leaseholds  by  a  joint  contract  to  a  railway  com- 
pany. The  money  was  paid  in  in  one  sum,  1760/. 
The  Court,  on  the  petition  of  the  lessee,  refused 
to  apportion  the  1760/.  between  the  parties;  but, 
by  their  consent,  directed  the  investment  of  it  in 
consols,  the  dividends  of  so  much  of  it  as  repre- 
sented the  lease  to  be  paid  to  the  lessor  during  the 
continuance  of  the  term,  he  paying  the  dean  and 
chapter  sums  equal  to  the  rents  reserved  by  the 
lease.  Ward,  Ex  parte,  12  Jur.  322;  17  L.  J., 
Chanc.,  249— V.  C.  B. 

On  the  construction  of  a  railway  act,  held,  that 
the  costs  of  paying  off  an  incumbrance  on  land 
purchased  by  the  company  out  of  the  purchase- 
money  in  court  were  not  to  be  paid  by  the  com- 
pany. Eastern  Counties  Railway  Company's  Acts, 
Re,  12  Jur.  508 ;  17  L.  J.,  Chanc.,  422— V.  C.  E. 

Where  it  was  probable,  that,  after  payment  of  a 
sum  out  of  court  which  had  been  paid  in  by  a  rail- 
way company,  the  balance  left  would  be  less  than 
207. ,  the  Court  ordered  the  balance,  if  less  than 
201.,  to  be  paid  to  the  tenant  for  life.  Egremont 
(Lord),  Re,  12  Jur.  618— V.  C.  E. 

Where  a  company  empowered  by  act  of  Parlia- 
ment give  notice  to  the  owner  of  land  that  they  re- 
quire it  for  the  purposes  of  their  act,  the  relative 
situation  of  vendor  and  purchasers  is  from  that 
moment  constituted  between  them  and  the  owner; 
and  if,  being  unable  to  agree  with  him  upon  ihe 
terms  of  compensation,  the  company  afterwards 
refuse  or  delay  to  get  it  assessed  by  a  jury,  under 
the  provisions  of  the  Lands  Clauses  Consolidation 
Act,  the  Court  will  entertain  a  bill  for  specific  per- 
formance at  the  suit  of  the  owner.  Walker  T. 
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Eastern  Counties  Railway  Company,  12  Jur.  787 — 
V.  C.  W. 

Money  paid  in  by  a  railway  company  was  in- 
vested, and  the  dividends  were  directed  to  be  paid, 
as  to  part,  "  to  the  late  archbishop,  so  long  as  he 
should  be  such,"  and  as  to  the  other  part,  "  during 
his  life,  or  so  long  as  he  should  be  archbishop." 
The  present  archbishop  petitioned  that  the  divi- 
dends should  be  paid  to  him  "  so  long  as  he  should 
be  archbishop,  and  afterwards  to  the  archbishop  for 
the  time  being,  and  that  the  company  should  pay 
the  costs."  The  Court  made  the  order.  Canter- 
bury, (The  Archbishop  of),  Ex  part e,  12  Jur.  1042 — 
V.  C.  B. 

Upon  petition  for  the  investment  in  the  funds  of 
a  sum  of  money  paid  for  the  purchase  of  lands, 
under  the  Birmingham  Railway  Act,  the  Court 
refused  to  order  the  company  to  pay  the  costs. 
Worcester  College,  Oxford,  Ex  parte,  17  L.  J., 
Chanc.,  193— V.  C.  E. 

Upon  the  purchase  of  a  piece  of  land  by  a  rail- 
way company,  belonging  to  the  rectory  of  Bredi- 
cot,  for  2001.,  a  new  purchase  was  found  for  1791. 
10s.  The  petition  asked  that  the  surplus,  20/.  10s., 
might  be  paid  to  the  rector,  in  liquidation  of  extra 
costs  beyond  those  allowed  by  the  act:  but  this 
part  of  the  prayer  was  refused.  Bredicot  (The 
Rector  of),  Ex  parte,  17  L.  J.,  Chanc.,  414  — V. 
C.  E. 

The  owner  of  freehold  estate,  which  was  in  the 
occupation  of  a  yearly  tenant,  contracted  to  sell  it 
to  a  corporate  body  for  a  sum  of  money,  which  was 
paid  into  court.  The  tenant  received  due  notice 
from  the  owner  to  quit  at  the  end  of  six  months, 
but  he  remained  in  possession,  without  the  consent 
either  ofthe  vendor  or  of  the  purchaser  : — Held,  that 


he  was  not  entitled  to  any  portion  ofthe  purchase- 


money 
estate. 
— C. 


as    compensation    for    his  interest  in   the 
Nadin,  Ex  parte,  17  L.  J.,  Chanc.,  421 


Compensation  Clauses.'] — The  Hull    Dock    Act 
provides,  "  that,  ifthe  Dock  Company  cannot  agree 
with  any  party  for  the  purchase  of  lands,  a  jury 
shall  be  summoned,  who  shall  deliver  their  ver- 
dict for  the  sum  of  money  to  be  paid  for  the  pur- 
chase of  the  lands  required  ;  and  also  the  sum  of 
money  to  be  paid  for  the  injury  done  to  the  lands 
of  such  party  by  the  severance  of  such  lands  from 
the  lands  required  ;  and  also  the  sum  of  money  to 
be  paid  by  way  of  compensation  for  the  damage 
occasioned  to  any  such  lands  by  the  execution  of 
the  works,  whether  for  damage  sustained  before 
the  inquiry  or  for  future  damage,  either  temporary 
or  permanent :  the  sums  of  money  to  be  paid  for 
the  injury  done  by  severance  or  by  way  of  com- 
pensation for  any  such  damage  as  aforesaid,  to  be 
assessed  separately  from   the  value  of  the  lands. 
A  jury  summoned  assessed  the  compensation  as 
follows: — 400/.  for  the  purchase  of  J.'s  interest  in 
his  brewhouse  (the  lands  required)  ;  3007.  as  a  com- 
pensation for  the  damage  which  J.  will  sustain  by 
reason  of  his  having  to  give  up  his  premises  as  a 
brewer  until   he  can  obtain   suitable  premises  in 
which  to  carry  on  his  trade  as  a  brewer: — Held, 
that  the  latter  part  of  the  finding  of  the  jury  was 
warranted  by  the  authority  given  them  to  award 
the  sum  to  be  paid  by  way  of  compensation  for  the 
damage  occasioned  to  any  lands  by  the  execution 
of  the  works.     Reg.   v.  Hull  Dock   Company,  15 
Law  J.,  N.  S.,  Q.  B.,  403. 

A  railway  act,  6  &  7  Will.  4,  c.  cvi,  s.  28,  em- 
powers "  the  owners  and  occupiers  of  lands 
through  or  upon  which 


works  are  intended  to  be  made,  to  agree  to  accept 
satisfaction  or  recompense  for  the  value  of  such 
lands,  and  also  compensation  for  any  damage  by 
them  sustained  by  reason  of  the  severing  or  divi- 
ding of  such  lands,  and   for  any  damage,  loss,  or 
inconvenience  sustained  by  them  by  reason  of  the 
severing  or  dividing   of  such  lands,  and  for  any 
damage,  loss,  or  inconvenience  sustained  by  them 
by  reason  of  the  taking  thereof,  &c.;  and  in  case 
the  company  and  such  parties  shall  not  agree  as  to 
the  amount  of  compensation,  &c.,  the  same  shall 
be  ascertained   by  the  verdict  of  the  jury  (if  re- 
quired), as    thereinafter   directed."      Section  29, 
"  for  settling  all  differences  between  the  company 
and   the  owner  or  owners  and  occupiers  of  any 
lands  taken  and  damaged  or  injuriously  affected  by 
the  execution  of  any  of  the  powers  granted  by  the 
act,"  provides  for  the  summoning  of  a  jury  by  the 
sheriff,  to  inquire  of,  assess,  and  give  a  verdict  for 
the  money  to  be   paid  for  the  purchase  of  such 
lands,  or  by  way  of  compensation  for  or  by  reason 
of  the  severing  or  dividing  the  same  from  other 
lands.     Section   31   directs,  that  "such   verdicts, 
and  the  judgments  thereon,  being  first  signed  by 
the  person  presiding,  shall  be  deposited  with  and 
kept  by   the   clerk   of  the  peace    for  the  county 
among  the   records   of  the   quarter  sessions,  and 
shall  be  deemed   records  to  all  intents  and  pur- 
poses; and  that  such  records,  and  true  copies  of 
them,  shall   be  evidence."      Section  111   enacts, 
that,  "  in  every  case  in  which  the  owners,  &c.,  of 
any  lands,  shall,  in   their  arrangements   with   the 
company,  have   agreed   to   receive    compensation 
for  gates,  &c.,  or  passages,  instead  of  the  same 
being  erected  by  the  company,  for  the  purpose  of 
facilitating  the  passage  to  and  from  either  side  of 
the  lands  severed  or  divided  by  the  said  railway, 
it  shall  not  be  lawful  for  such  owners,  &c.,to  pass 


or  cross  the  railway  from  one  part  to  the  other  of 
the  lands  so  severed  and  divided,  otherwise  than 
by  a  bridge,  &c.,  to  be  erected  at  the  charge  of 
such  owners."    Section  216  authorizes  the  owners, 
&c.,  of  lands  through  which  the  railway  shall  be 
made  (except  in   cases  where  the  company  shall 
have  made  proper  communication)  to  pass  and  re- 
pass  directly   over  the  part  of  the  railway  made 
upon    their   lands    for  the   purpose   of  occupying 
them,  which   right,  by  sect.  217,  is   to  cease   as 
soon  as  the  company  shall  have  constructed  pro- 
per bridges,  &c.     An  owner  of  land  severed  by 
the  railway,  claimed  compensation  from  the  com- 
pany :  the  question  was  submitted  to  a  jury,  who 
awarded  to  him  compensation,  on  the  footing  that 
there  was  to  be  a  total   separation   of  his  land, 
without  any  communication  being  made,  and  he 
received  the   payment   as  such   compensation: — 
Held,  that  this  was  an  arrangement  with  the  com- 
pany, under  sect.  Ill,  and  that  the  owner  ofthe 
land  afterwards  crossing  the  railway  for  the  pur- 
pose ofthe  occupation  of  his  land  was  a  trespasser 
within  the  3  &  4  Viet.  c.  97,  s.  16  ;  and  that,  as  it 
was  proved  that  the  verdict  of  the  jury  had  never 
been  recorded   under  sect.  31,  parol  evidence  of 
it,  and  ofthe  grounds  on  which  it  proceeded,  was 
admissible.      Manning  v.  Eastern  Counties  Rail- 
way Company,  3  Railw.  Cas.  637— Exch. 

By  a  railway  act,  it  was  enacted,  that,  for  set- 
tling differences  between  the  company  and  owners 
of  land,  the  company  should  issue  a  warrant  com- 
manding the  sheriff  to  empannel  &c.  a  jury,  which 
jury  should  "  inquire  of,  assess,  and  give  a  verdict 
for  the  sum  of  money  to  be  paid,  by  way  of  satis- 
faction or  compensation,  for  the  damages  sus- 
tained" from  the  company's  acts.  It  was  also 
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the   radway   and   other  |  provided,  that  no  proceedings  had  in  pursuance  of 
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the  act  should  be  quashed  or  vacated  for  want  of 
form,  or  removed  by  certiorari.  The  company 
issued  their  warrant  to  the  sheriff,  commanding 
him  to  ernpannel  a  jury  "for  the  purpose  _of  in- 
quiring of,  assessing,  and  giving  a  verdict  for  the 
eum  of  money  (if  any)  to  be  paid  to  C.,  by  way  of 
satisfaction  or  compensation  for  the  damages  (if 
any)  which  shall  have  been  done,  &c."  The  jury 
on  the  inquisition,  in  pursuance  of  this  warrant, 
found  that  C.  "  had  not  sustained  any"  damage, 
"  therefore  it  was  considered  that  no  damages  or 
sum  of  money  be  assessed,"  &c.:  —  Held,  first, 
that  the  jury,  even  though  the  words  "  if  any" 
had  not  been  in  the  warrant,  would  still  have  been 
authorized  to  find  that  there  was  no  damage  ;  and, 
consequently,  secondly,  that  the  words  in  the 
warrant  did  not  vary  the  duty  imposed  upon  the 
jury,  or  prevent  the  warrant  from  being  in  pur- 
suance of  the  act;  therefore,  thirdly,  that  the  pro- 
ceedings were  within  the  jurisdiction  conferred 
by  the  act,  and  no  certiorari  lay.  Reg.  v.  Lan- 
caster and  Preston  Junction  Railway  Company,  6 
Q.  B. 759. 

By  a  railway  act  a  company  are  empowered  to 
take    lands,    &c.,    making    compensation    to    the 
owners;  such  compensation,  in  case  of  disagree- 
ment, to  be  assessed  by  a  sheriff's  jury.     Section 
27  provides,  that,  where  the  jury  shall  give  a  ver- 
dict for  the  same,  or  a  greater  sum  than  shall  have 
been  offered  by  the  company  for  the  purchase  of 
land,  or  compensation   for  damage,  the   costs  of 
the  inquiry  shall    be  defrayed  by   the  company, 
and  that  such   costs   shall   be  determined   by  the 
sheriff;   and   in   default  of  payment  may   be   re- 
covered   by  distress.     By   sect.   37,  the   costs   of 
deducing  title  to  any  lands  purchased  or  taken  by 
the  company  for  the  purposes  of  the  act,  are  to  be 
borne  by  the  company  ;  and  by  sect.  38,  in  case  of 
disagreement  as  to  the  amount,  the  same  shall   be 
ascertained  by  the  Court  of  Exchequer,  who  may 
refer  them  to  one  of  the  masters  of  that  court  for 
taxation,  and  after  such   taxation  may  order  the 
amount  to  be  paid:  —  Semble,  that  sect.  27  only 
applies  to  a  case  where  the  company  compel  the 
owner  of  property  to   sell,  or  accept  satisfaction 
for  damages,  and  not  to  the  case  of  an  owner  who 
(under  other  sections  of  the  act),  has  given  notice 
to  the  company  to  take   his  property,  and  issued 
his   precept  to   the   sheriff  to   summon   a  jury    to 
assess  compensation.     Reg.  v.  London  and  Black- 
wall  Railway   Company,  4  Railw.  Cas.   119;    15 
Law  J.,  N.  S.,  Q.  B.,  42 ;  3  Dowl.  &  L.  399— B.  C. 
— Patteson. 

But  held,  that  an  application  for  a  mandamus  by 
such  owner  in  such  a  case  was  at  all  events  pre- 
mature, until  the  costs  of  the  inquiry  had  been 
ascertained  by  the  sheriff,  and  attempted  to  be 
levied  by  distress,  and  the  costs  of  title  taxed  in 
the  Court  of  Exchequer,  being  the  specific  mode 
pointed  out  by  the  act.  Ib. 


The  Hull  and  Selby  Railway  Company  were 
empowered  by  act  of  Parliament  to  build  a  bridge 
over  the  Ouse.  The  act  recited  that  the  building 
of  such  bridge  might  diminish  the  tolls  received  at 
a  neighbouring  bridge  over  the  same  river,  belong- 
ing to  another  company  :  it  therefore  enacted,  that 
if  in  the  first  three  years  after  the  opening  of  the 
railway  there  should  be  an  annual  decrease  in  the 
tolls  of  the  last-mentioned  bridge,  as  compared 
with  the  tolls  during  the  three  preceding  years,  the 
railway  company  should  forthwith  pay  the  bridge 
company  a  sum  equal  to  ten  years'  purchase  ol 
such  annual  decrease,  taken  upon  an  average  ol 
the  three  years  in  which  it  occurred.  The  de- 
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crease  took  place,  and  the  compensation  was 
claimed:  —  Held,  that  debt  lay  against  the  com- 
pany for  the  amount,  and  that  a  mandamus  to  pay 
was  not  a  more  effectual  remedy,  and  ought  not  to 
be  granted.  Reg.  v.  Hull  and  Selby  Railway  Com- 
pany, 6  Q.  B.  70. 

By  sect.  117  of  7  &  8  Viet.  c.  103,  the  jury  sum- 
moned to  award  compensation  for  the  loss  of  pro- 
perty taken  by  the  company  shall  deliver  their  ver- 
dict for  the  money  to  be  paid  for  the  purchase  of 
the  lands  required  for  the  works,  and  for  the 
money  to  be  paid  for  the  injury  done  to  the  lands 
of  the  party  by  the  severance  of  such  lands,  and 
for  the  money  to  be  paid  by  way  of  compensation 
for  the  damage  occasioned  to  such  lands  by  the 
execution  of  the  works,  whether  it  be  for  damage 
sustained  before  the  inquiry  or  for  future  damage, 
either  temporary  or  permanent : — Held,  that  it  was 
competent  for  the  jury  to  award  compensation  for 
the  damage,  "  which  the  party  will  sustain  by  rea- 
son of  his  having  to  give  up  his  premises  as  a 
brewer,  until  he  can  obtain  suitable  premises  in 
which  to  carry  on  his  business."  Reg.  v.  Hull 
Dock  Company,  3  Railw.  Cas.  795;  11  Jur.  15— 
Q.  B. 

Where  a  party  claiming  compensation  under  a 
railway  act,  agrees  to  refer  his  claim  to  arbitra- 
tion instead  of  taking  the  verdict  of  a  jury  under 
the  provisions  of  the  act,  and  the  deed  of  reference 
and  the  award  are  silent  about  the  party,  he  is  not 
entitled,  on  account  of  an  award  in  his  favour,  to 
receive  costs  according  to  the  provisions  of  the 
act,  as  if  the  jury  had  given  a  verdict  in  his  favour. 
Ex  parte  Raynel,  16  Law  J.,  Q.  B.,  304— B.  C.— 
Coleridge. 

By  a  railway  act,  it  is   provided,  that,  where 
agreement  for  compensation  for  damages  incurred 
in  the  execution  of  the  act  cannot  be  made,  the 
company  shall  issue  their  warrant  to  the  sheriff  to 
impanel  a  jury,  who  shall,  upon  their  oaths,  in- 
quire of,  assess,  and  give  a  verdict  for  the  sum  to 
>e  paid  for  compensation  for  the  damage  sustained. 
By  a  section  of  the  act,  the  certiorari  in  proceed- 
ngs  in  pursuance  of  the  act  is  taken  away.     The 
company  issued  a  warrant  to  the  sheriff  to  impanel 
a  jury  to  assess  the  sum  of  money,  if  any,  to  be 
jaid    to    the  claimant   by  way   of  compensation. 
The  jury  returned  that  he  had  sustained  no  da- 
mage : — Held,  that,  though  the  words  "if  any" 
ought  to   have  been  omitted,  the  warrrant  gave 
jurisdiction,  and   therefore,  that,  the   inquisition 
being  a  proceeding  in  pursuance  of  the  act,  the 
certiorari  was  taken  away.     Reg.  v.  Lancaster  and 
Preston  Junction  Railway  Company,  3  Railw.  Cas. 
724— Q.  B. 

Rates  and  Tolls.] — By  a  railway  act,  an  incor- 
porated company  was  empowered  to  demand 
for  articles  conveyed  by  their  railway  :— "  For  all 
coal,  &c.,  such  sum  as  the  company  shall  ap- 
point, not  exceeding  4d.  per  ton  per  mile;  for 
all  &c.  articles  for  which  a  tonnage  is  herein- 
before directed  to  be  paid,  which  shall  pass  the 
inclined  planes  upon  the  said  railway,  such  sum 
as  the  company  shall  appoint,  not  exceeding  1*. 
per  ton  ;  and  for  all  coal  which  shall  be  shipped  in 
the  port  of  Stockton-upou-Tees  aforesaid  (the  only 
previous  mention  of  the  port  being  in  the  first  sec- 
tion of  the  act,  where  it  is  described  as  the  port 
and  town  of  Stockton-upon-Tees),  for  the  purpose 
of  exportation,  not  exceeding  one  halfpenny  per 
ton  per  mile:"— Held,  that  coal  shipped  for  Lon- 
don was  chargeable  only  with  the  duty  of  one 
halfpenny  per  ton  per  mile,  as  being  coal  shipped 
for  the  purpose  of  exportation.  Stockton  and  Dor- 


134T     Public  Company.  [DIGEST  OF  CASES.]  Public  Company.    1348 


lington  Railway  Company  v.  Barrett,  7  Man.  & 
G.  870. 

Held,  also,  that  coal  shipped  for  exportation 
was  liable  to  the  inclined  plane  charge.  Ib. 

Sale  and  Transfer  of  Railway  Scrip  and  Shares.} 
— A  broker  having  sold  to  a  customer  scrip  shares 
in  a  railaoad  company  only  provisionally  regis- 
tered, and  the  same  not  having  been  paid  for,  the 
broker  sold  them  at  a  loss;  and  on  the  customer 
becoming  bankrupt,  he  applied  to  prove  for  the 
amount  of  the  loss,  and  the  proof  was  rejected  by 
the  commisioner  ;  but  on  application  to  the  Court 
of  Review,  he  was  permitted  to  go  before  the 
commissioner  to  establish  his  proof.  Ex  parte 
Barton, inre  Charles,  10  Jur.  442 — C.  R. 

Quaere,  whether  and  to  what  extent,  a  jobber  in 
railway  shares  or  scrip,  warrants  the  genuine- 
ness or  value  of  the  article  sold  by  him  ?  La- 
mertv.  Heath,  10  Jur.  481—  Exch. 

A  contract  for  the  sale  of  railway  shares  may 
be  the  subject  of  an  action  at  law.  Tempest  \. 
Kilner,  2  C.  B.  300. 

Railway  shares  are  goods  and  chattels.  Law- 
ton  v.  Hickman,  10  Jur.  543— Q.  B. 

Defendant,  a  broker,  bought  for  plaintiff  certain 
scrip  certificates  of  the  Kentish  Coast  Railway 
Company,  which  had  been  sold  in  the  share  market 
as  genuine  scrip,  and  at  a  premium.  In  an  action 
by  plaintiff  to  recover  the  price  paid  to  defendant 
on  the  ground  of  their  not  being  genuine, — Held, 
that  the  question  for  the  jury  was,  whether  defend- 
ant obtained  that  which  he  desired  to  buy.  Lam- 
bert or  Lamert  v.  Heath,  15  Law  J.,  N.  S.,  Exch., 
297;  10  Jur.  481. 

Defendant  employed  plaintiff,  a  broker,  to  sell 
registered  shares  in  a  railway  company.  Plaintiff 
accordingly  sold  the  shares,  but  a  delay  took 
place  in  their  delivery,  in  consequence  of  their 
being  at  the  company's  office  for  registration. 
The  purchaser  afterwards  bought  in  the  shares, 
as  against  plaintiff,  at  an  advanced  price,  but 
never  tendered  to  plaintiff  or  defendant  a  deed  of 
transfer  for  execution.  Defendant  gave  notice  to 
plaintiff  not  to  pay  the  buyer  of  the  shares  any 
money  on  his  account;  but  plaintiff,  notwithstand- 
ing, paid  the  buyer  the  advance  in  the  price,  and 
then  sued  defendant  for  the  same  in  an  action  for 
money  paid  for  defendant's  use: — Held,  that  the 
action  would  not  lie,  as  there  had  not  been  any 
tender  of  a  deed  of  transfer,  and  that  the  neces- 
sity for  such  tender  had  not  been  waived  by  de- 
fendant writing  to  plaintiff  a  letter,  in  which  he 
referred  all  further  communications  to  his  attor- 
ney. Bowlby  v.  Bell,  10  Jur.  669— C.  P. 

According  to  the  practice  of  the  Stock  Exchange 
at  M.,  there  were  two  days  in  every  month  on 
which  all  transactions  were  to  be  settled  between 
biokers  and  between  them  and  their  principals ; 
although  in  some  instances  settlement  was  not  en- 
forced by  brokers  on  the  prescribed  days.  A.  hav- 
ing employed  B.,  a  sharebroker,  and  lodged  money 
in  his  hands,  to  procure  for  him  shares  in  a  cer- 
tain railway  company,  B.,  without  disclosing  the 
name  of  his  principal,  entered  into  a  contract  with 
C.,  another  sharebroker,  to  furnish  him  with  them. 
C.  not  having  performed  his  contract  by  the  nest 
settling  day,  and  B.  having  refused  to  return  A. 
his  money, — Held,  that  A.  was  entitled  to  recover 
it  back  from  B.  in  an  action  for  money  had  and 
received.  Fletcher  v.  Marshall,  10  Jur.  528 — 
Exch. 


In  assumpsit  for  the  non-delivery  of  railway 
shares,  pursuant  to  a  contract,  the  declaration  al- 
leged that  the  plaintiffs  had  always,  from  the  time 
of  the  making  of  the  agreement,  been  ready  and 
willing  to  accept  the  transfer  of  the  shares;  and 
that,  although  the  plaintiffs,  after  a  lapse  of  a  rea- 
sonable time  for  the  transfer,  requested  the  de- 
fendant to  transfer  the  shares,  and  tendered  and 
offered  to  pay  for  the  same,  &c.,  the  defendant 
did  not  transfer,  &c.  Defendant  pleaded,  that  the 
plaintiffs  were  not  always,  from  the  time  of  the 
making  of  the  agreement,  ready  and  willing  to  ac- 
cept the  transfer,  &c.: — Held,  on  special  demurrer, 
that  the  traverse  was  too  large,  the  allegation  of 
time  in  the  declaration  being  divisible.  Tempest 
v.  Kilner,  2  C.  B.  300;  3  Dowl.  &  L.  407;  15 
Law  J.,  N.  S.,  C.  P.,  10. 

In  an  action  by  a  purchaser  on  a  contract  for  the 
sale  of  railway  shares,  the  measure  of  damages  is 
the  difference  between  the  market  price  of  the 
shares  at  the  time  of  making  the  contract  and  the 
day  on  which  it  was  broken  ;  allowing  the  pur- 
chaser, however,  a  reasonable  time  to  go  into  the 
market  to  buy  fresh  shares.  Shaw  v.  Holland, 
15  Mee.  &  W.  136;  10  Jur.  100— Exch. 

B.  gave  K.  a  verbal  order  to  furnish  him  with 
scrip  certificates  for  fifty  shares  in  the  H.  Railway, 
for  the  construction  of  which  no  act  of  Parliament 
had  been  obtained  ;  and,  on  the  evening  of  the 
same  day,  delivered  to  him  the  following  memo- 
randum in  writing: — "Bought  of  Mr.  N.  K.,  on 

account  of ,  fifty  shares  in  the  H.  Railway,  at 

10/.  per  share.  £ — ,  paid  by ."  This  memo- 
randum was  signed  by  the  defendant;  and,  in  an 
action  against  him  for  not  accepting  the  scrip, — 
Held,  that  the  above  memorandum  contained  the 
contract  between  the  parties  ;  and,  consequently, 
that  plaintiff  was  bound  to  produce  it  in  evidence. 
Knight  v.  Barber,  10  Jur.  929— Exch. 

Held,  also,  that,  as  such  contract,  it  required  a 
stamp.  Ib. 

A  stockbroker  having  an  order  to  purchase 
shares  in  a  foreign  railway,  bought  a  letter  of  al- 
lotment. There  were  no  shares  in  the  market, 
and  the  practice  of  the  Stock  Exchange  was  to  buy 
and  sell  letters  of  allotment  as  shares  in  that  rail- 
way. In  an  action  for  the  value  and  broker's 
commission, — Held,  that  the  jury  were  properly 
directed  to  consider  whether  the  order  was  to  buy 
that  which  was  sold  in  the  market  as  shares,  or  to 
wait  till  the  actual  shares  were  procurable.  Mit- 
chell v.  Newhall  or  Newark,  15  Mee.  &  W.  308; 
15  Law  J.,  N.  S.,  Exch.,  292  ;  10  Jur.  318. 

A  solicitor  had  projected  a  railway  company, 
had  caused  it  to  be  advertised,  and  surveys  to  be 
made,  and  had  received  applications  for  shares, 
and  made  inquiries  as  to  the  applicants,  &c.;  he 
then  made  an  agreement  with  the  provisional  com- 
mittee of  the  company  to  sell  to  them  all  his  in- 
terest in  the  company,  and  the  materials  he  had 
collected,  in  consideration  of  a  sum  of  money,  of 
1000  shares  to  be  allotted  to  him,  on  which  the 
deposit  should  be  considered  as  paid,  and  of  being 
employed  as  joint  solicitor  to  the  company,  which 
latter  part  of  the  agreement  was  abandoned.  De- 
murrer for  want  of  equity  to  a  bill  filed  for  the 
specific  performance  of  this  agreement  overruled. 
Columbine  v.  Chichester,  10  Jur,  606— V.  C.  E. 

Where  a  transfer  of  shares  is  made  by  a  mem- 
ber to  the  company,  the  latter  may,  as  between 
the  parties  to  the  transfer,  dispense  with  the  ma- 
chinery which  the  legislature  has  rendered  neces- 
sary to  transfer  in  general ;  and  the  company  can- 
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not  afterwards,  as  between  themselves  and  the 
partner  with  whom  they  contracted,  impeach  the 
transaction.  Taylor  v.  Hughes,  2  Jones  &  Lat.  24. 
Semble,  first,  that  a  person  who  de  facto  is  a 
partner,  and  who  appears  to  be  so  on  the  books  of 
the  co-partnership,  and  whose  name  is  registered 
as  such,  cannot  discharge  himself  of  his  liability 
to  creditors  by  showing  that  the  transfer  to  him 
was  informally  executed.  Ib. 

Secondly,  that  the  registry  of  the  name  of  the 
plaintiff  after  the  bank  had  stopped  payment,  as  a 
partner  "concerned  in  the  co-partnership,  as  the 
same  appears  on  the  books  of  the  company,"  was 
not  authorized  by  the  act  even  at  law,  when  he 
had  ceased  to  appear  as  a  partner  on  the  books 
for  seven  years,  and  his  name  had  been  withdrawn 
from  the  registry,  and  no  new  contract  had  been 
entered  into  by  him,  but  entries  merely  had  been 
made  that  the  transfers  by  him  were  invalid.  Ib. 

Shares  in  a  railway  company,  in  actual  opera- 
tion, are  property  in  respect  of  which  bail  may 
justify.  Pierpoint  v.  Brewer,  3  Dowl.  &  L.  487; 
14  Mee.  &  W.  201;  15  Law  J.,  N.  S.,  Exch.,  81; 
10  Jur.  79. 

The  7  &  8  Viet.  c.  110,  s.  26,  enacting  that, 
"  until  ajoint  stock  company  formed  after  the  1st 
of  November,  1844,  should  have  obtained  a  certi- 
ficate of  complete  registration,  contracts  for  the 
sale  of  shares  or  any  interest  therein  shall  be  void, 
and  the  persons  entering  into  such  contracts  liable 
to  a  penalty,"  does  not  extend  to  railway  compa- 
nies which  cannot  be  carried  into  execution  with- 
out the  authority  of  Parliament.  Lawton  v.  Hick- 
man,  4  Railw.  Cas.  336  ;  16  Law  J.,  Q.  B.,  20. 

In  an  action  for  goods  sold  and  delivered,  the 
defendant  pleaded  that  the  goods  in  question  were 
scrip  certificates  of  shares  in  a  joint  stock  com- 
pany, called  "  The  Grand  Union  Railway  Com- 
pany," formed  after  the  1st  of  November,  1844, 
illegally  sold  by  the  plaintiff  to  the  defendant 
against  the  form  of  the  statute,  and,  (after  nega- 
tiving the  exceptions  in  the  2d  section  of  the  act) 
that  the  said  joint  stock  company  was  formed  after 
the  1st  of  November,  1844,  and  had  not,  before  the 
sale,  obtained  the  certificate  of  complete  registra- 
tion. Replication,  that  the  company  was  a  rail- 
way company,  for  the  purpose  of  making  a  railway 
under  the  authority  of  an  act  to  be  obtained  for 
that  purpose,  with  the  usual  power  to  take  lands, 
tolls.  &c.,  and  that  the  purposes  thereof  could  not 
be  carried  into  execution  without  the  authority  ol 
Parliament,  and  was  a  company  within  proviso  2 
of  the  above  act,  (setting  it  out)  and  that,  within 
twelve  months  next  before  the  sale,  the  said  com- 
pany was  provisionally  registered,  and  obtained  a 
certificate  thereof  in  pursuance  of  the  act  : — Held 
that  the  replication  was  a  good  answer  to  the  plea, 
and  that  it  was  not  necessary  to  state  the  execu- 
tion of  a  railway  to  be  the  sole  purpose  of  the 
company.  Ib. 

And  to  a  similar  plea,  that  it  was  a  good  repli- 
cation that  the  company  was  a  company  for  execu- 
ting a  work  which  could  not  be  carried  into  execu 
tion  without  the   authority  of  Parliament,  withou 
stating  the  reason  ;  as  the  Court  would  take  notice 
from  the  whole  record,  that  it  was  a  railway  com 
pany.     Ib. 

And  that  a  plea  founded  upon  the  26th  sectioi 
must  negative  the  exceptions  in  section  2,  anc 
show  why  the  company  is  such  a  one  as  requires  t~ 
be  registered  under  the  act.  Ib. 

Such  certificates  of  shares  in  a  railway  compan 
may  be  declared  on  as  goods  sold.    Ib. 


In  an  action  for  money  had   and  received,  de- 
fendant pleaded  as  to  94J.  2s.  6d.  parcel  &c.,  that 
after  the  passing  of  the  7  &  8  Viet.   c.    110,  and 
after  the  1st  of  November,  1844,  defendant,  as  the 
broker  and  agent  of  plaintiff,  sold  on   account  of 
plaintiff  fifteen  scrip  shares  in  a  certain  joint  stock 
company ,  called  the  Boston,  Newark,  and  Sheffield 
Railway  Company,  for  941.  2s.  Qd.,  the  formation 
of  which  company  was    commenced   after  1st  of 
November,  1844,  and  which  at  the  time  of  such 
sale,  was  a  joint  stock  company  within  the  provi- 
sions of  the   said  act,  that  is  to  say,  a  partnership 
whereof  the  capital  was  agreed  and  intended  to  be 
divided  into  shares,  &c.,  &c.,  and  not  being  a  bank- 
ing company,  &c.,  (negativing  the  excepted  cases 
mentioned  in  the  enacting  part  of  the  7  &  8  Viet. 
.  110,  s.  2);  and  that  the  94L  2s.  Gd.  parcel  &c., 
vas  money  received  by  the  defendant  as  the  pro- 
eeds  of  such  sale  : — Held,  bad,  on  demurrer,  for 
ot  showing  that  the  company  was  a  railway  corn- 
any,  the  execution  of  whose  works  could  be  car- 
ied  into  effect  without  the  assistance  of  Parlia- 
nent,  and  therefore  not  within  the  provision  at  the 
nd  of  the  7  &  8  Viet.  c.   110,  s.  2,  which  is,  in 
egal    effect,  an  exception.     Bousfield  v.   Wilson, 
6  M.  &  W.  185  ;   16  Law  J.,  Exch.,  44. 

Semble,  that  if  the  sale  had  been  illegal,  the  de- 
"endant,  the  broker  who  negotiated  the  sale  and 
eceived  the  money,  had  no  right  to  set  up  the 
llegality  of  the  transaction  in  answer  to  an  action 
for  money  had  and  received,  the  purchaser  not 
laving  insisted  on  such  illegality.  Ib. 

In  an  action  of  assumpsit,  plaintiff  alleged  that 
defendant  had  agreed  to  purchase  from  him  cer- 
:ain  shares  in  a  railway  company  ;  and  that,  al- 
though he  was  at  all  reasonable  times  ready  and 
willing  to  transfer  the  shares,  defendant  refused 
to  accept  them.  It  appeared  that  the  company  in 
question  was  constituted  by  act  of  Parliament 
Dassed  subsequent  to  the  Companies  Clauses  Con- 
solidation Act,  8  Viet.  c.  16,  which  prohibits  the 
transfer  of  shares  on  which  any  calls  remain  un- 
aaid ;  that  the  contract  for  the  sale  of  the  shares 
was  made  on  the  loth  October,  1845,  the  purchase 
to  be  completed  on  the  31st;  but  before  that  day 
a  call  was  made  on  the  shares  ;  and  that  plaintiff, 
without  paying  that  call,  required  defendant  to 
complete  his  bargain,  which  defendant  refused  to 
do  : — Held  that  the  averment  of  plaintiff's  readi- 
ness and  willingness  to  transfer  the  shares  was  not 
disproved.  Shaw  \.  Rowley,  11  Jur.  911;  16  Law 
J.,  Exch.,  180. 

In  order  to  prove  that  scrip  has  been  called  in 
by  a  joint  stock  company  to  be  registered  under 
S  Viet.  c.  16,  s.  9,  it  is  not  sufficient  to  call  the 
clerk  of  the  brokers  who  sent  them  in  for  that  pur- 
pose, unless  he  produce  the  scrip  itself.  M>Ewen 
v.  Woods,  2  Car.  &  K.  330— Cresswell. 

Semble,  that  some  one  from  the  office  of  the 
company  itself  should  be  called  to  prove  that  the 
company  did,  in  fact,  call  in  the  scrip.  Ib. 

Indebitatus  assumpsit  for  shares  bargained  and 
sold.  Plea,  non  assumpsit.  The  shares  were 
knocked  down  to  defendant  at  an  auction  by  plain- 
tiff- it  was  a  condition  of  sale  that  the  shares 
might  be  resold  if  the  purchase-money  was  not 
paid  on  the  following  day,  the  bidder  so  making 
default  being  answerable  for  the  loss  on  re-sale. 
On  default,  plaintiff  re-sold  the  shares  at  a  loss  : 

Held,  that  the  sale  was  not  absolute,  and  that 

this  defence  was  admissible  under  the  plea  of  non 
assumpsit.     Lamond  v.  Davall,  1 1  Jur.  266— Q.  B. 
Since  the  8  &  9  Viet.  c.  16,  the  sale  of  scrip 
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certificates  of  shares  in  a  railway  company  does 
not  constitute  the  vendee  a  shareholder  in  the 
company,  and  only  conveys  an  equitable  title  to 
have  the  shares  assigned  to  him  and  his  name  en- 
tered on  the  register  as  such  shareholder ;  and 
consequently,  the  shareholder  who  has  sold  such 
scrip  certificates  of  shares  is  bound  to  pay  all  calls 
on  the  shares.  Midland  Great  Western  Railway 
Company  \.  Gordon,  11  Jur.  440 — Exch. 

Plaintiff  purchased  of  defendants,  (auctioneers), 
at  a  public  auction,  three  lots  of  100  shares  each 
in  a  joint  stock  company;  the  name  of  the  owner 
of  the  shares  was  not  disclosed  at  the  sale.  It 
was  stipulated  by  the  conditions,  that  the  money 
was  to  be  paid  within  a  certain  time,  and  that  the 
transfer  should  be  made  as  soon  as  possible.  A 
bill  of  parcels  was  delivered  to  the  plaintiff  by  the 
defendants,  "for  300  shares  in  &c.,  &c.,  15/." 
Plaintiff  paid  the  money,  and  repeatedly  applied  to 
the  defendants  for  a  transfer,  who  stated  they  had 
no  power  to  transfer  of  themselves,  and  referred 
him  to  B.,  for  whom  it  was  proved  they  acted  as 
agents  at  the  sale.  It  was  also  proved  that  the 
shares  bought  were  transferable  by  an  instrument 
in  writing,  to  be  executed  by  the  vendor  at  the 
expense  of  the  purchaser: — Held,  that  the  auc- 
tioneers were  liable  in  an  action,  the  owner  of  the 
shares  not  having  been  named  at  the  time  of  the 
sale:  that  the  bill  of  parcels  was  good  evidence  of 
a  contract  for  the  sale  of  300  shares,  in  substitu- 
tion of  three  contracts  for  100  shares  each:  that 
the  answer  of  the  defendants  was  a  waiver  of  the 
plaintiff's  obligation  to  tender  to  them  any  instru- 
ment of  transfer.  Franklyn  v.  Lamond,  11  Jur. 
780;  16  Law  J.,  C.  P.,  221. 

Plaintiff  agreed  to  purchase  of  defendant  shares 
in  a  mining  company  established  under  a  deed  of 
settlement,  and  sent  a  form  of  transfer  to  defend- 
ant for  his  execution.  The  deed  required  that  on 
transfer  of  shares,  the  intended  proprietor  should 
be  approved  of  by  the  directors.  Defendant  exe- 
cuted and  returned  the  transfer,  and  sent  also  a 
certificate  (according  to  the  provisions  of  the  deed) 
verifying  defendant's  title  to  the  shares.  Plaintiff 
on  receiving  the  transfer  paid  for  the  shares,  but 
before  such  payment  the  directors  passed  a  reso- 
lution unknown  to  plaintiff  till  after  the  payment, 
stating,  that  defendant  had  commenced  an  action 
against  the  company,  and  that  no  transfer  of 
shares  standing  in  his  name  should  be  allowed 
while  such  action  was  pending.  The  directors 
never  objected  to  plaintiff  as  a  proprietor,  and  the 
defendant  denied  their  power  to  stay  a  transfer  on 
the  ground  above  stated.  While  the  transfer  was 
suspended,  shares  fell  in  the  market,  and  plaintiff 
brought  assumpsit  for  money  had  and  received,  to 
recover  back  the  purchase-money:  —  Held,  first, 
that  the  action  lay,  for  that  defendant,  as  vendor, 
was  bound  to  obtain  the  assent  of  the  directors,  and 
do  all  that  was  necessary  to  vest  the  shares  in 
plaintiff.  Wilkinson  v.  Lloyd,  7  Q.  B.  27. 

Held,  secondly,  that  the  fact  of  their  having 
fallen  in  value  was  no  objection  to  the  plaintiff's 
rescinding  the  contract,  since  he  had  never  had 
the  shares  at  all,  and  therefore  had  received  no 
part  of  the  consideration  for  his  purchase.  76. 

Held,  thirdly,  that  although  defendant  might  be 
entitled  to  a  return  of  the  certificate  and  instru- 
ment of  transfer,  these  were  only  collateral  to  the 
contract  and  subject-matter  of  the  sale  ;  and  re- 
storation of  them  was  not  a  condition  precedent  to 
the  plaintiff's  right  of  bringing  that  action.  Ib. 

A.  gave  an  order  to  B.,  a  stock-broker,  to  pur- 


chase shares  in  a  foreign  railway.  There  were  no 
shares  in  the  market,  and  B.  bought  a  letter  of 
allotment,  it  being  the  practice  of  the  Stock  Ex- 
change at  that  time  to  buy  and  sell  letters  of  allot- 
ment as  shares  in  that  railway.  In  an  action  to 
recover  the  value  of  the  shares  and  the  broker's 
commission  : — Held,  that  the  question  for  the  jury 
to  determine  was,  whether  the  order  to  buy  had 
reference  to  that  which  alone  could  be  bought  in 
the  market  at  the  time,  or  was  an  order  to  buy  at 
a  future  time,  when,  by  the  passing  of  the  foreign 
act,  actual  shares  would  be  transferable  and  pur- 
chaseable.  Mitchell  v.  Newall,  4  Railw.  Cas.  300; 
15  M.  &  W.  308. 

A  scrip  certificate  in  a  railway  company  is  not 
an  "accountable  receipt"  nor  "an  acquittance 
or  receipt"  within  the  meaning  of  11  Geo.  4  &  1 
Will.  4,  c.  66,  s.  10;  therefore,  the  forgery  of  such 
a  document  is  not  a  felony  but  a  misdemeanor 
only.  Clark  v.  Newsam,  1  Exch.  Rep.  131  ;  16 
Law  J.,  Exch.,  296. 

Scrip  in  a  railway  company  is  not  "goods, 
wares,  or  merchandize,"  within  the  exemption  in 
the  Stamp  Act,  55  Geo.  3,  c.  184,  sched.,  part  3, 
tit.  "  Agreement."  Knight  v.  Barber,  2  Car.  & 
K.  333 ;  16  M.  &  W.  66  ;  16  Law  J.,  Exch.,  18. 

In  the  morning  of  a  day  the  defendant  gave  the 
plaintiff  a  verbal  order  for  fifty  shares  in  a  railway 
company.  In  the  afternoon  of  the  same  day,  the 
defendant  signed  a  memorandum  that  he  had 
bought  of  the  plaintiff  fifty  shares  in  the  company, 
at  10/.  a  share  ;  which  memorandum  was  handed 
to  the  plaintiff: — Held,  that  it  required  an  agree- 
ment stamp.  Ib. 

A  contract  for  the  sale  of  shares  in  a  projected 
railway  is  not  within  the  Statute  of  Frauds.  Tem- 
pest v.  Kilner,  3  C.  B.  249. 

Such  a  contract  is  satisfied  by  a  tender  of  a 
letter  of  allotment,  where  from  the  circumstances 
it  may  be  inferred  that  the  parlies  dealt  upon  the 
footing  of  such  document  being  equivalent  to  scrip; 
and  consequently,  there  may  be  a  complete  breach 
of  such  a  contract  before  the  actual  existence  of 
any  scrip  or  shares  properly  so  called.  Ib, 

Held,  that  the  vendee  of  shares  in  a  projected 
railway,  under  a  contract  to  be  completed  at  a 
future  day,  may  recover,  as  damages  for  the  non- 
delivery, the  difference  between  the  price  agreed 
on  and  the  market  price  of  the  day  on  which  the 
sale  should  have  been  completed  ;  but  that  he  is 
not  entitled  to  damages  in  respect  of  a  further 
advance  of  price  taking  place  afterwards,  at  the 
time  of  the  actual  issuing  of  the  scrip.  Tempest 
v.  Kilner,  3  C.  B.  253. 

Plaintiffs,  on  the  20th  of  October,  1845,  sold  the 
defendant  twenty  railway  shares  at  25s.  premium, 
no  day  being  mentioned  for  the  delivery  of  the 
scrip.  On  the  21st  of  October,  the  shares  had 
fallen  to  14s.  premium,  and  on  that  day,  but  after 
business  hours,  the  defendant  gave  the  plaintiffs 
notice  that  he  should  not  take  the  shares.  On  the 
22d  the  shares  were  at  8s.  premium,  and  the  price 
continued  to  fall  till  the  6th  of  December,  when 
the  plaintiffs  sold  the  shares  at  17s.  discount.  An 
action  being  brought  for  breach  of  defendant's  con- 
tract : — Held,  that  the  proper  measure  of  damages 
was  the  difference  in  price  between  20th  and  22d 
of  October.  Pott  v.  Flather,  11  Jur.  735;  16  Law 
J.,  Q.  B.,  366. 

Sale  and  Transfer  of  Ra-ilway  Scrip  and  Shares.] 
— The  defendant  authorized  the  plaintiff,  a  broker, 
to  sell  certain  shares  in  a  railway,  then  lying  at 
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the  company's  office  for  registration.  The  plain- 
tiff sold  them  to  R.  Some  correspondence  took 
place  between  the  plaintiff  and  defendant  on  ac- 
count of  some  delay  in  the  transfer  of  the  shares, 
and  ultimately  the  defendant  wrote  a  letter  to  the 
plaintiff  requesting  that  all  further  communication 
should  be  made  to  his  attorney.  The  transfer  not 
having  been  made,  R.,  after  giving  the  plaintiff 
notice,  bought  the  same  number  of  shares  at  an 
advance  in  price,  and  charged  the  plaintiff  with 
the  difference,  which  the  plaintiff  paid,  and  then 
sued  the  plaintiff  for  the  amount: — Held,  first, 
that  the  plaintiff  was  authorized  to  sell  registered 
shares  only.  Bowlby  v.  Bell,  4  Railw.  Cas.  692  ; 
3  C.  B.  284. 

Held,  secondly,  inasmuch  as  no  valid  transfer 
could  be  made,  except  by  deed,  under  the  8  &  9 
Viet.  c.  16,  s.  14,  R.  was  bound  to  have  tendered  a 
deed  of  transfer  before  he  could  have  recovered 
against  the  plaintiff;  and,  not  having  done  so,  the 
plaintiff  made  the  payment  to  him  in  his  own 
wrong.  Ib. 

Held,  thirdly,  that  the  above  mentioned  letter 
did  not  amount  to  a  refusal  to  complete  the  con- 
tract so  as  to  dispense  with  a  tender  of  a  deed  of 
transfer.  Ib. 

Assumpsit  for  money  had  and  received.  Plea, 
as  to  941.  2s.  6d.,  that  after  the  passing  of  the  7  & 
8  Viet.  c.  110,  defendant,  as  the  broker  of  the 
plaintiff,  sold  on  his  account  fifteen  shares  in  the 
Boston,  &c.  Railway  Company  for  94L  2s.  6d., 
which  company  was  a  joint-stock  company  within 
the  provisions  of  the  said  act,  that  is  to  say,  a 
partnership,  whereof  the  capital  was  agreed"  and 
intended  to  be  divided  into  shares,  &c.,  and  not 
being  a  banking  company,  &c.,  (negativing  the  ex- 
cepted  cases  in  the  enacting  part  of  sect.  2  o 
the  statute);  and  that  the  said  sum  was  money 
received  by  the  defendant  for  the  plaintiff  as  the 
proceeds  of  such  sale;  that,  at  the  time  of  such 
sale,  the  said  company  had  not  been  completely 
registered  ;  and  that  no  act  of  Parliament  had  been 
obtained  on  behalf  of  the  said  company  : — Held 
that  such  plea  was  bad  for  not  showing  that  the 
company  was  a  company  formed  for  the  execution 
of  works  which  could  be  carried  into  execution 
without  the  authority  of  Parliament,  and  not  with 
in  the  proviso  of  the  second  section.  Bousfield  v 
Wilson,  4  Railw.  Cas.  687;  16  M.  &  W.  185. 

Semble,  that  if  the  sale  were  illegal  the  defend 
ant  could  not  set  up  that  defence  to  this  action 
Ib. 

The  defendant  having  employed  the  plaintiff,  s 
sharebroker  at  Liverpool,  to  sell  twenty  railwaj 
scrip  for  him,  the  plaintiff  sold  them  to  F.,  anothe 
Liverpool  sharebroker.  The  defendant  not  having 
delivered  the  shares  to  the  purchaser  at  the  time 
when  they  ought  to  have  been  delivered,  the  latte 
bought  twenty  other  acrip  in  the  market  at  an  ad 
vanced  price,  and  applied  to  the  plaintiff  for  th 
difference  between  the  contract  price  and  that  a 
which  he  bought  them.  The  plaintiff  paid  the  dil 
ference,  and  brought  an  action  against  the  defend 
ant  for  money  paid,  to  recover  the  amount.  By  th 
usage  of  the  Liverpool  share-market,  brokers  ar 
responsible  to  each  other  for  the  fulfilment  of  con 
tracts  relating  to  the  sale  and  purchase  of  scrip 
— Held,  that  the  defendant  was  liable  to  the  plain 
tiff;  and  semble,  per  Parke,  B.,  and  Rolfe,  B.,  tha 
the  defendant  would  have  been  liable  even  if  h 
had  not  been  cognisant  of  such  usage.  Bayliffe  v 
Butterworth,  17  L.  J.,  Exch..  78. 
A  party  who  employe  a  sharebroker,  at  a  par 


cular  place,  to  transact  business  for  him,  must 
e  taken  as  dealing  with  him  according  to  the 
sage  of  the  share-market  at  that  place,  and  is 
ound  by  it.  Pollock  v.  Stables,  12  Jur.  1043  ;  17 
..  J.,  Q.  B.,  352. 

Plaintiff,  a  sharebroker  at  L.,  bought  for  defend- 
nt,  by  his  directions,  ten  railway  shares,  to  be 

said  for  on  delivery  of  scrip.  Defendant  not  being 
eady  to  pay  when  the  scrip  was  delivered  to 

plaintiff,  the  vendor  demanded  the  money  or  the 
crip  of  plaintiff,  who  delivered  the  scrip  back, 

which  had  fallen  in  price;   and,  according  to  the 

custom  of  the  Stock  Exchange  at  L.,  the  vendor 
old  the  shares  for  the  then  market  price,  and 

sailed  upon  plaintiff  to  pay  the  difference,  which 
ie  did,  according  to  the  usage  : — Held,  that  plain- 
iff  might  recover  money  so  paid  in  an  action  for 

money  paid  to  the  use  of  defendant.     Ib. 

In  detinue  for  the  detention  of  certain  railway 
scrip  re-delivered  to  the  plaintiff  after  action 
brought  and  before  verdict,  the  jury  may,  aa  a 
measure  of  damages,  take  into  consideration  the 
difference  between  the  value  of  such  scrip  at  the 
time  of  the  demand,  and  their  value  at  the  time  of 
such  re-delivery.  Williams  v.  Archer,  17  L.  J., 
.  P.,  82 — Exch.  Chamb. 

In  such  action,  where,  by  reason  of  a  re-delivery 
before  verdict,  a  subsequent  delivery  becomes 
impossible,  the  jury  may  find  the  facts  specially, 
and  so  confine  themselves  to  an  assessment  of 
damages;  and  in  such  case  the  form  of  judgment 
may  be  simply  that  the  plaintiff  do  recover  his  said 
damages  and  costs.  Ib. 

The  defendants  purchased  in  their  own  names 
railway  scrip  for  the  plaintiff,  deliverable  on  the 
29th  of  August,  for  148/.  10s.,  which  sum  the 
plaintiff  paid  the  defendants  on  the  26th  of  August. 
On  the  22d  of  August  the  railway  company  called 
in  the  scrip  for  registration,  and  the  share  certi- 
ficates were  not  delivered  until  December,  and  in 
the  meantime  a  call  was  made  in  respect  of  the 
shares,  which  was  paid  by  the  holder.  The  plain- 
tiff having  repudiated  the  shares,  the  defendants 
declined  to  take  them  from  the  holder,  and  they 
were  sold  at  a  loss  exceeding  the  14SJ.  10s.,  and 
the  defendants  paid  such  loss  to  the  holder: — 
Held,  that  they  being  liable  to  the  original  holder 
for  such  loss,  and  the  plaintiff  not  having  supplied 
funds  to  meet  the  call,  an  action  for  money  had 
and  received  could  not  be  maintained  by  him 
ao-ainst  the  defendants  for  the  148Z.  10s.  M'Ewen 
v.  Woods,  12  Jur.  329  ;  17  L.  J.,  Q.  B.,  206. 

Defendants,  who  were  sharebrokers  at  Liver- 
pool, on  the  30th  August,  1845,  bought  for  plain- 
tiff, who  was  a  sharebroker  at  Goole,  thirty  T.  and 
D.  railway  shares,  at  21.  8s.  6d.  per  share,  for  ac- 
count-day, 15th  September,  and  sent  him  an  advice 
note,  with  that  sum  as  the  price.  The  2/.  Ss.  6d. 
was  only  the  premium  per  share,  no  deposit 
being  then  paid,  as  all  the  scrip  was  not  issued. 
By  the  custom  of  sharebrokers,  if  the  deposit  was 
paid  before  the  account-day,  it  was  added  to  the 
price.  The  deposit,  II.  Is.  6d.  per  share,  was 
first  entered  in  the  share  lists  on  the  2d  Septem- 
ber. Defendants  paid  the  amount  to  the  persons 
from  whom  they  bought.  On  the  19th  September 
defendants  rendered  an  account  to  plaintiff,  but 
did  not  charge  the  payment  made  by  them  on  ac- 
count of  the  deposits  in  that,  nor  in  any  other, 
owing  to  a  mistake.  Plaintiff  dealt  with  defend- 
ants as  a  principal,  and  sold  the  shares  to  other 
persons  at  the  price  paid  for  premium  only,  and 
had  at  that  rate  been  paid  and  settled  with  by 
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those  persons.  On  the  18th  September  defendants 
bought  for  plaintiff  eighty  S.  S.  railway  shares,  at 
41.  10s.  per  share,  which  did  not  include  the  de- 
posit, and  sent  him  an  advice  note,  with  that  sum 
as  the  price.  The  deposit,  21.  10s.  per  share,  was 
first  entered  in  the  share  lists  on  the  26th  Septem- 
ber; and,  in  settling  with  the  vendors,  defendants 
paid  them  the  amount.  On  the  26th  September 
defendants  sold  the  shares  for  plaintiff  at  11.  per 
share,  which  sum  included  the  deposit,  and  in  the 
accounts  rendered  to  plaintiff  by  defendants  he 
was  credited  with  the  amount,  but  was  only 
charged  41.  10s.  per  share.  Plaintiff  acted  as 
broker  for  other  parties,  and  settled  with  them 
upon  the  footing  of  the  advice  notes  sent  to  him 
by  defendants.  On  the  18th  November  defendants 
received  a  letter  from  plaintiff,  stating  a  balance, 
and  requesting  payment ;  and  on  the  following 
day,  having  examined  their  books  and  discovered 
their  mistake  with  regard  to  the  deposits,  ac- 
quainted plaintiff  with  it.  In  assumpsit  to  recover 
the  balance — Held,  that  defendants  were  entitled 
to  set  off  the  amounts  paid  by  them  for  deposit. 
Bails  v.  Lloyd,  12  Jur.  827;  17  L.  J.,  Q.  B.,  247. 

In  assumpsit,  a  count  for  money  paid  was 
pleaded,  with  a  special  count,  which  stated  in  sub- 
stance, that  in  consideration  of  the  plaintiff  hav- 
ing, at  the  defendant's  request,  contracted  to  sell  to 
a  third  party,  on  his  own  credit  and  responsibility, 
certain  shares  in  a  railway  company,  of  which  the 
defendant  was  the  registered  holder,  the  defend- 
ant promised  to  deliver  to  him  all  new  shares 
allotted  in  respect  of  such  shares  while  he  con- 
tinued the  registered  holder  thereof,  on  payment 
to  him  of  all  payments  made  by  him  to  the  com- 
pany in  respect  of  such  new  shares,  and  to  indem- 
nify the  plaintiff  from  all  Joss  which  might  arise  by 
reason  of  the  non-performance  of  his  said  pro- 
mise, alleging  the  non-delivery  to  the  plaintiff  of 
certain  new  shares  so  allotted  to  the  defendant; 
and  that,  by  reason  thereof  the  plaintiff  had  ne- 
cessarily expended  a  large  sum  of  money  in  the 
purchase  of  other  shares,  in  order  to  perform  his 
said  contract  of  sale  : — Held  not  to  be  in  viola- 
tion of  the  pleading  rules  of  Hilary  Term,  4  Will. 
4,  r.  5,  whereby  several  counts  are  not  to  be 
allowed,  unless  a  distinct  subject-matter  of  com- 
plaint is  intended  to  be  established  in  respect  of 
each.  Simpson  v.  Rand,  1  Exch.  Hep.  688;  17  L. 
J.,  Exch.,  146. 

Assumpsit  for  the  price  of  shares  in  a  railway 
company.  The  declaration  averred  that  the  plain- 
tiffs were  ready  and  willing  to  transfer  the  shares. 
Plea,  that  the  plaintiffs  were  not  ready  and  willing 
to  do  so.  On  the  15th  October,  1845,  defendants 
bought  from  plaintiffs,  in  the  Manchester  share- 
market,  100  railway  shares,  to  be  paid  for  on  the 
31st  October.  On  the  14th  October  a  call  had  been 
made  on  the  shares.  By  the  custom  of  that  mar- 
ket the  deed  of  transfer  was  to  be  prepared  by  the 
vendor.  On  the  1st  November  plaintiffs  applied 
to  defendants  for  a  name  to  be  inserted  in  the  deed 
as  buyer.  No  name  was  furnished,  and  defend- 
ants afterwards  refused  to  accept  the  shares  when 
tendered  to  them.  Plaintiffs  had  not  paid  the 
calls  on  the  shares.  By  8  Viet.  c.  16,  s.  16,  no 
shareholder  can  transfer  his  share  till  he  has  paid 
all  calls  due  on  it: — Held,  that  plaintiffs  were  en- 
titled to  recover  the  price  of  the  shares,  for  they 
were  in  a  condition  to  make  a  transfer  of  them  by 
paying  the  calls  on  or  before  the  31st  October,  had 
the  defendants  furnished  them  with  a  name  of  the 
transferee.  Shaw  v.  Rowley,  16  M.  &  W.  810; 
5  Railw.  Cas.  47. 


The  defendant  purchased  scrip  railway  shares 
of  the  plaintiff,  at  25s.  premium,  on  the  20th  Oc- 
tober, but  the  scrip  were  not  issued  until  the  24th. 
On  the  21st  of  that  month  the  shares  fell  to  14s. 
premium.  At  six  in  the  evening  of  that  day  the 
defendant  gave  notice  to  the  plaintiffs  that  he 
should  not  take  the  shares.  On  the  22d  the  shares 
had  fallen  to  8s.  premium,  and  continued  to  fall 
until  the  6th  of  December,  when  the  plaintiffs, 
after  notice  to  the  defendant,  sold  them  at  17s. 
discount.  In  an  action  for  not  accepting  or 
paying  for  the  shares — Held,  that  the  measure  of 
damage  was  the  difference  in  the  price  of  the 
shares  between  the  20th  and  22d  of  October.  Pott 
v.  Flather,  5  Railw.  Cas.  85— Q.  B. 

Railway  shares  were  sold  by  auction,  and  the 
purchaser  paid  his  purchase-money,  but  did  not 
take  a  transfer  of  the  shares.  He  then  sold  to  a 
third  party,  who  refused  to  register  himself  as 
owner  of  the  shares.  The  vendor  was  held  en- 
titled to  a  decree  for  specific  performance  against 
the  original  purchaser.  Shaw  v.  Fisher,  12  Jur. 
152— V.  C.  B. 

B.  T.,  having  shares  in  a  joint-stock  banking 
company,  made  an  application  to  the  company  to 
transfer  the  shares  into  the  name  of  his  sister, 
D.  T.,  but  nothing  was  done.  On  a  second  appli- 
cation by  B.  T.,  a  form  of  notice  of  transfer  was 
sent  to  him,  with  information  that  a  deed  of  trans- 
fer would  be  prepared  on  the  notice  being  re- 
turned filled  up.  B.  T.  returned  the  notice  filled 
up,  to  the  bank,  where  it  was  mislaid.  Subse- 
quently B.  T.  filled  up  another  notice,  executed  a 
deed  assigning  the  shares  to  D.  T.,  and  received 
from  the  company  a  certificate  for  the  shares  in 
her  name.  The  usual  return  was  made  by  the 
company  to  the  Stamp-office,  pursuant  to  7  Geo.  4, 
c.  46,  wherein  B.  T.  was  named  as  having  ceased 
to  be  a  member,  and  D.  T.  was  named  as  a  person 
who  had  become  a  member  of  the  company.  The 
validity  of  the  assignment  being  questioned  by  the 
company,  B.  T.  filed  a  bill,  and  before  the  hearing 
moved  for  an  injunction  to  restrain  the  company 
from  returning  his  name  as  a  shareholder,  but.  the 
motion  was  refused.  Bullock  v.  Chapman,  12  Jur. 
738— V.  C.  B. 

Subscriptions  and  Calls.] — By  an  act  (11  Geo.  4 
&  1  Will.  4,  c.  Ixix,  ss.  1,  2,  3),  certain  trustees 
were  created  for  the  purpose  of  building  abridge; 
sect.  5  qualified  and  disqualified  certain  persons 
for  trustees,  and  imposed  a  penalty  on  persons 
elected  or  appointed  trustees  acting  as  such  with- 
out being  qualified,  or  without  taking  the  oath 
prescribed  by  sect.  6  ;  but  provided  that  all  acts 
of  persons  acting  as  trustees,  though  not  duly 
qualified  or  disqualified  previous  to  their  being 
convicted  of  the  offence,  should  be  valid.  Sect.  6 
gave  the  form  of  the  oath,  and  enacted  that  no 
person  should  be  capable  of  acting  as  a  trustee 
(except  in  administering  the  oath),  until  he  should 
have  taken  and  subscribed  it,  which  oath  it  should 
be  lawful  for  any  one  of  the  said  trustees  to  ad- 
minister, and  which  so  taken  and  subscribed  by 
each  trustee  was  to  be  entered  in  the  book  of 
their  proceedings.  Sect.  11  directed  the  trustees 
to  keep  a  book,  and  to  make  proper  entries  therein 
of  the  names  of  the  trustees  who  should  attend  the 
meetings,  and  of  all  orders  and  proceedings  rela- 
tive to  the  execution  of  the  act ;  and  that  the 
chairman  of  every  meeting  should  subscribe  his 
name  at  the  end  of  the  proceedings  of  the  said 
trustees  at  such  meeting,  and  that  such  book 
should  be  admitted  in  evidence.  Sect.  85  pro- 
vided, that  persons  who  should  agree  to  give  or 
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lend  any  money  towards  carrying  the  act  into  exe- 
cution, should  pay  the  same  to  the  treasurer  of 
the  said  trustees,  as  the  trustees  should  order  and 
direct;  and  if  any  person  should  neglect  or  refuse 
to  pay,  the  trustees  might  sue  for  and  recover  the 
same  in  the  name  of  their  treasurer,  by  action  of 
debt  or  on  the  case.  Sect.  109  enacted,  that  in  all 
cases  where  it  might  be  necessary  for  the  trustees 
to  give  any  notice  under  the  act,  such  notice 
should  be  in  writing  or  print,  and  be  signed  by 
them,  or  some  of  the  trustees,  or  by  the  clerk  or 
clerks  for  the  time  being  to  the  said  trustees,  by 
their  order.  In  an  action  against  a  defendant, 
who  had  agreed  to  lend  the  trustees  251.,  for  non- 
payment of  calls, — Held,  first,  that  an  agreement 
to  lend  the  251.  might  be  inferred  from  a  paper 
signed  by  defendant,  which  referred  to  an  engage- 
ment to  subscribe  a  certain  sum  therein  set  against 
his  name,  coupled  with  proof  of  payment  by  him 
of  an  earlier  call,  corresponding  to  that  on  251., 
and  of  his  taking  a  receipt  for  a  call  on  a  loan  of 
that  sum  ;  and  that  such  agreement  was  not  within 
sect.  4  of  the  Statute  of  Frauds  (29  Car.  2,  c.  4), 
though  a  prospectus  had  previously  issued  stating 
that  the  whole  sum  would  not  be  (nor  was  it) 
called  for  within  a  year.  Miles  v.  Bough,  3  Railw. 
Cas.  668. 

Held,  secondly,  that  the  action  on  an  agree- 
ment to  give  or  lend,  might  be  brought  either  in 
debt  or  case.  Ib. 

Held,  thirdly,  that  notice  of  a  call,  though  not 
expressly  required  by  the  statute,  was  necessary. 
Ib. 

Held,  fourthly,  that  it  was  sufficient  to  allege  in 
the  declaration  that  the  calls  were  made  by  order 
of  the  trustees,  and  that  defendant  had  due  notice 
of  the  calls,  to  wit,  by  notice  in  writing,  signed 
by  the  clerks  to  the  trustees,  and  (at  all  events 
after  verdict,)  without  stating  that  the  notice  was 
given  by  order  of  the  trustees.  Ib. 

Held,  fifthly,  that  an  order  by  the  trustees  to 
pay  the  call  into  a  certain  bank,  to  the  account  of 
the  treasurer  to  the  trustees,  was  sufficient.  Ib. 

Held,  sixthly,  that  a  notice  in  the  names  of  the 
clerks,  but  signed  only  by  a  clerk  in  their  employ- 
ment, was  insufficient;  and  where  proved  to  have 
been  the  only  one  given  to  the  defendant,  was  not 
cured  by  his  subsequent  promise  to  pay  ;  but  where 
not  proved  to  have  been  the  only  one  given,  a 
good  notice  might  be  inferred  from  the  fact  of  such 
promise  to  pay.  Ib. 

Semble,  that  signature  by  one  of  two  joint  clerks 
in  the  name  of  both,  would  be  sufficient.  Ib. 

Held,  seventhly,  that  the  acts  of  the  trustees, 
who  had  not  duly  taken  the  oath,  were  invalid.  Ib. 

Held,  eighthly,  but  that  it  was  sufficient  evi- 
dence of  their  having  been  sworn,  that,  in  the  first 
page  of  the  book  of  proceedings,  the  signatures  of 
the  trustees  were  subscribed  to  the  form  of  the 
oath  (which  had  been  copied  there,  with  blanks 
for  the  names);  and  that,  in  the  proceedings  of 
the  meetings,  entries  were  made  that  the  trustees 
whose  names  were  subscribed  to  the  oath,  were 
sworn  at  such  meetings.  Ib. 

Held,  ninthly,  that  the  entries  in  the  book, 
which  were  made  up  by  the  clerks  after  the  meet- 
ing, and  signed  by  the  chairman  of  the  meeting 
subsequently,  were  good  evidence;  but  that,  as 
the  statute  did  not  make  the  book  the  only  evi- 
dence, the  absence  of  an  entry  might  be  cured  by 
evidence  of  the  express  promise  to  pay.  Ib. 

By  a  railway  act  it  is  provided,  (sect.  129)  that 


all  persons  who  have  subscribed,  or  who  shall 
hereafter  subscribe  to  the  undertaking,  shall  pay 
such  suras  as  shall  from  time  to  time  be  called  for  ; 
and  that,  in  case  of  default,  it  shall  be  lawful  for 
the  company  to  sue  for  and  recover  the  same. 
Sect.  130  empowers  the  directors  to  make  calls 
from  the  subscribers  to,  and  proprietors  of,  the 
undertaking  for  the  time  being;  and  if  any  owner 
or  proprietor  shall  neglect  to  pay  his  rateable  pro- 
portion, it  shall  be  lawful  for  the  company  to  sue 
for  and  recover  the  same.  Sect.  125  provides  that 
the  company  shall  from  time  to  time  enter  in  a 
book,  the  names  &c.  of  the  several  persons  who 
shall  be  or  become  entitled  to  shares  in  the  under- 
taking, and  shall  deliver  a  certificate  thereof  to 
every  such  proprietor,  on  demand,  which  shall  be 
evidence  of  his  title  to  the  shares.  A  defendant 
had  subscribed  to  the  parliamentary  contract,  but 
was  not  registered  in  the  book  as  a  proprietor:  — 
Held,  that  the  words  "  subscriber"  and  "  proprie- 
tor" are  synonymous  in  the  act,  and,  therefore, 
that  the  defendant  was  liable  as  a  subscriber  in  an 
action  brought  against  him  under  sect.  129,  for 
calls  made  on  the  proprietors  of  the  undertak- 
ing. West  London  Railway  Company  v.  Bernard, 
3  Railw.  Cas.  649— Q.  B. 

Sect.  118  enacts,  that  the  proceedings  of  the 
meetings  shall  be  entered  in  a  book,  and  shall  be 
signed  by  the  chairman  of  such  respective  meet- 
ings, and  shall  be  allowed  to  be  read  in  evidence 
in  all  courts,  &c.: — Held,  that  the  signature  of  the 
minutes  of  a  previous  meeting  by  the  chairman  at 
the  subsequent  one,  in  the  following  form,  "  con- 
firmed, W.  G.,"  W.  G.  having  been  chairman  of 
the  previous  meeting,  was  a  sufficient  compliance 
with  the  act.  Ib. 

Semble,  that  the  signature  of  the  parliamentary 
deed  by  each  subscriber  does  not  require  a  sepa- 
rate stamp.  Ib. 

In  an  action  for  a  call  upon  certain  railway 
shares,  the  declaration  stated  that  the  defendant, 
before  the  commencement  of  the  suit,  to  wit,  on 
the  6th  of  March,  1838,  being  the  proprietor  of 
fifty  shares  in  the  undertaking,  Sac.,  was  indebted 
to  the  company  in  2501.  for  a  call  of  51.  upon  each 
share,  whereby,  and  by  reason  of  which  sum  being 
unpaid,  defendant  still  is  indebted  to  plaintiffs  in 
the  same,  and  an  action  hath  accrued,  &c.  De- 
fendant pleaded,  that,  although  on  the  6th  of 
March  he  was  the  proprietor  of  the  shares,  after 
the  making  of  the  call,  and  before  the  same  was 
payable,  he  duly  transferred  all  his  shares  in  the 
undertaking  to  one  T.;  that  T.  accepted  the  trans- 
fer, and  the  conveyance  was  delivered  to  and 
entered  and  memorialized  by  the  company  before 
the  call  was  payable ;  whereby  defendant  ceased 
to  be  the  proprietor  of  the  shares,  and  to  be  liable 
to  the  said  call : — Held, — reversing  the  judgment 
of  the  Court  of  C.  P. — that  the  declaration  was 
sufficient  upon  general  demurrer,  and  that  the 
plea  was  bad  as  an  argumentative  denial  of  the 
debt.  Aylesbury  Railway  Company  v.  Mount,  7 
Man.  &  G.  898. 

Under  the  parliamentary  contract  of  the  South 
and  Midlands  Railway  Company,  dated  24th  Sep- 
tember, 1845,  the  provisional  committee  of  di- 
rectors were  to  have  full  power  to  alter  and  vary 
the  points  at  which  the  said  railway  was  intended 
to  commence  and  terminate,  and  the  intermediate 
course  thereof,  &c.  By  the  subscription  contract 
the  provisional  committee  of  directors  (naming 
them)  were  to  have  various  powers  therein  men- 
tioned, "  and  generally  to  adopt  all  such  measures 
whatsoever,  as  they  in  their  judgment  might  think 
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necessary  or  expedient."  The  line  proposed  by 
the  prospectus,  and  stated  in  the  parliamentary 
contract,  was  to  commence  at  Bicester,  in  Oxford- 
shire, pass  Salisbury,  Marlborough,  Devizes,  &c., 
and  terminate  at  Poole.  The  committee  of  direc- 
tors, in  consequence  of  the  engineer  not  fulfilling 
his  agreement  as  to  the  plans  and  sections,  were 
unable  to  deposit  them  on  the  30th  November,  and 
consequently  were  unable  to  proceed  with  their  pro- 
posed bill  in  the  present  session  of  Parliament ;  but, 
finding  another  company,  called  "  The  Manchester 
and  Southampton  Railway  Company,"  which  pro- 
posed to  carry  a  railway  from  Swindon,  in  Glouces- 
tershire, by  Marl  borough  on  to  Southampton,  with  a 
branch  from  Ludgershall  to  Poole,  and  who  had  de- 
posited their  plans,  they  entered  into  an  arrange- 
ment with  them.  Subsequently  the  Manchester  and 
Southampton  Company  determined  to  apply  for  two 
bills,  one  from  Swindon  to  Southampton,  the  other 
from  Ludgershall  to  Poole.  The  directors  of  the 
South  and  Midlands  Company,  in  consideration  of 
the  shareholders  of  that  company  being  declared  en- 
titled to  a  certain  number  of  shares  in  the  Ludgers- 
hall and  Poole  Company,  paid  into  court,  into  the 
names  of  three  of  their  own  directors  and  two  of 
the  Ludgershall  and  Poole  directors,  the  sum  of 
55,000/.,  the  sum  necessary  for  the  parliamentary 
deposit  of  that  company,  and  paid  the  sum  of 
8000J.  to  the  directors  of  the  Manchester  and 
Southampton  Company,  on  account  of  the  ex- 
penses incurred  in  promoting  the  Ludgershall  and 
Poole  Company,  which  was  to  form  an  item  to  the 
credit  of  the  South  and  Midlands  Company.  A 
meeting  of  the  shareholders  of  the  latter  company 
was  held  on  the  23d  May  last,  when  many  of  the 
shareholders  (amongst  others  the  plaintiff)  repu- 
diated such  arrangement  by  the  directors,  and  the 
Ludgershall  and  Poole  bill  was  ultimately  with- 
drawn. Plaintiff,  a  subscriber  for  eighty  shares  in 
the  South  and  Midlands  Company,  filed  a  bill 
against  the  directors,  stating  as  above,  and  that, 
since  the  23d  May,  three  of  the  defendants,  two 
of  whom  were  directors  only  of  the  Ludgershall 
and  Poole  Company,  and  in  whose  names,  with 
two  others,  the  55,0001.  was  standing  in  court, 
had,  upon  petition,  obtained  an  order  for  payment 
to  them  of  that  sum  out  of  court.  The  bill  prayed 
an  injunction  to  prevent  the  defendants  receiving 
that  sum,  and  from  prosecuting  the  order  for  pay- 
ment, for  a  distribution  of  the  funds  amongst  the 
shareholders,  and  a  declaration  that  the  defend- 
ants should  make  good  any  loss  incurred  about  the 
Ludgershall  and  Poole  Company.  The  case  came 
on  upon  motion  for  an  injunction,  as  prayed  by  the 
bill.  The  motion  was  met  by  the  affidavit  of  the 
solicitor  to  the  defendants,  which  stated  that  the 
sole  object  of  getting  the  55,000/.  out  of  court  was 
to  distribute  it  among  the  shareholders  of  the 
South  and  Midland  Company. — Motion  granted. 
Gilbert  \.  Cooper,  10  Jur.  580— V.  C.  E. 

Semble,  the  directors  were  not  justified,  by  the 
terms  of  the  subscription  contract,  in  destroying 
the  individuality  of  their  original  company.  Ib. 

An  allottee  of  scrip  in  a  railway  company,  who 
has  subscribed  the  subscribers'  agreement,  and 
sold  his  scrip  in  the  market  before  the  act  of  Par- 
liament is  obtained,  and  whose  name  has  been 
entered  on  the  register  of  shareholders  without  his 
consent,  is  liable  for  calls  until  the  name  of  the 
purchaser  is  inserted  in  the  register  of  shareholders. 
Midland  Great  Western  Railway  Company  v.  Gor- 
don, 11  Jur.  440 ;  16  Law  J.,  Exch.,  165. 

Under  the  General  Railway  Consolidation  Act, 
8  &  9  Viet.  c.  16,  a  shareholder  continuing  after 


age,  without  any  act  of  ratification,  to  hold  shares 
which  came  to  him  during  his  infancy,  is  liable 
for  calls  made  upon  those  shares  during  his  in- 
fancy. A  plea  of  infancy  at  the  time  of  the  calls 
&c.  is  bad.  Cork  and  Bandon  Railway  Company 
v.  Cazenove,  11  Jur.  802— Q.  B. 

A  call  on  shares  in  a  railway  company  must  be 
considered  as  made  at  the  time  when  the  resolu- 
tion for  such  call  is  notified  to  the  proprietors  and 
shareholders  in  the  company.  Shaw  v.  Rowley} 
Jl  Jur.  911;  16  Law  J.,  Exch.,  180— Parke. 

A  railway  company  hnving  resolved,  on  the  25th 
of  July,  to  create  a  certain  number  of  new  shares, 
gave,  at  the  same  time,  an  option  to  every  regis- 
tered proprietor  to  take  a  certain  number  of  those 
shares,  provided  he  declared  such  option  on  or 
before  the  10th  of  August  following.  One  of  the 
registered  proprietors,  who  was  resident  at  Naples, 
was  not  apprised  of  the  resolutions  until  the  12th 
of  August;  but  on  that  day  he  wrote  to  the  secre- 
tary to  the  company  declaring  his  option  to  take 
his  proportion  of  the  new  shares  : — Held,  that  the 
time  fixed  by  the  resolutions  was  final,  and  conse- 
quently, that  the  plaintiff's  declaration  was  too 
late.  Pearson  v.  London  and  Croydon  Railway 
Company,  14  Sim.  541. 

By  a  company's  act.  shares  were  to  be  forfeited 
on  non-payment,  within  a  given  time,  of  calls; 
and,  under  certain  circumstances,  shareholders 
were  entitled  to  receive  interest  on  their  paid-up 
calls.  A  shareholder  who  had  become  so  entitled 
to  interest  neglected  to  pay  up  a  further  call  within 
the  prescribed  time.  On  a  motion  on  her  behalf 
to  restrain  the  company  from  forfeiting  the  shares, 
she  having  offered  to  pay  the  difference  between 
the  amount  of  the  call  and  the  interest  that  was 
due  to  her,  she  was  permitted  to  pay  the  amount 
under  protest,  and  without  prejudice  to  the  ques- 
tion in  the  cause.  Naylor  v.  South  Devon  Railway 
Company,  1  De  G.  &  S.,  32;  11  Jur.  31. 

Under  the  Companies  Clauses  Consolidation  Act 
(8  &  9  Viet.  c.  16)  a  resolution  by  directors  to  make 
a  call  need  not  specify  either  the  time  or  place  for 
payment,  but  the  directors  must  appoint  a  time 
and  place,  which  must  be  notified  to  the  share- 
holder by  a  notice,  allowing  twenty-one  days  for 
payment.  Newry  and  Enniskillen  Railway  Com- 
pany v.  Edmonds,  2  Exch.  Rep.  119;  12  Jur.  101; 
17  L.  J.,  Exch.,  102. 

A  railway  company,  under  the  8  &  9  Viet.  c.  16, 
cannot  maintain  an  action  for  a  call  against  a 
transferee  of  scrip  certificates  of  shares  in  the 
company,  (or  probably  even  against  an  original 
subscriber),  unless- at  the  time  when  the  call  was 
made  his  name  was  entered  on  the  sealed  register 
of  shareholders,  which,  by  the  9th  section  of  that 
statute,  the  company  is  directed  to  keep.  lb. 

Therefore,  where,  in  an  action  for  a  call,  it  ap- 
peared that  the  defendant  had  purchased  the  scrip 
certificates  of  the  shares,  and  before  the  call  was 
made  sent  them  in  to  the  company  with  a  claim  to 
be  registered  in  their  books  as  shareholder ;  and 
that  his  name  was  accordingly  entered  on  a  draft 
register  of  shares,  and  a  receipt  for  the  scrip 
sent  to  his  agent;  but  that  his  name  was  not  en- 
tered on  the  sealed  register  until  after  the  call 
was  made : — Held,  that  the  plaintiffs  could  not  re- 
cover. Ib. 

QuKre,  whether  an  original  allottee  would  in 
such  case  be  liable  ?  Ib. 

Per  Parke,  B.,  a  circular  letter  sent  to  every 
shareholder  in  a  railway  company,  informing  him 
that  the  directors  had  resolved  on  making  a  call, 
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constitutes  the  call.     Shaw  v.  Rowley,  16  M.  &  W. 
810;  5  Railw.  Cas.  47. 

The  Companies  Clauses  Consolidation  Act,  which 
was  incorporated  with  the  company's,  enacts: — 
Sect.  8.  That  every  person  who  shall  have  sub- 
scribed to  the  capital  of  the  company,  and  whose 
name  shall  be  entered  on  the  register,  shall  be 
deemed  a  shareholder.  Sect.  9.  That  the  company 
shall  keep  a  book  in  which  shall  be  entered  the 
names  of  those  entitled  to  shares.  Sect.  14.  That 
every  shareholder  may  transfer  his  shares  by  deed. 
Sect.  15.  That  such  deed  shall  be  delivered  to  the 
secretary  ;  and  that  until  such  transfer  shall  be  so 
delivered  the  vendor  of  the  share  shall  continue 
liable  to  the  company  for  any  call  that  may  be 
made  upon  such  share.  The  defendant  subscribed 
for  shares  in  the  undertaking,  and  was  without  his 
consent  inserted  on  the  register  :  he  received  scrip, 
and  subsequently  sold  them: — Held,  that  he  con- 
tinued liable  for  calls  so  long  as  his  name  remained 
on  the  register.  Midland  Great  Western  Railway 
Company  v.  Gordon,  5  Railw.  Cas.  76;  16  M.  & 
W.  804. 

Semble,  the  effect  of  a  sale  of  scrip  is  to  trans- 
fer an  equitable  title  to  the  purchaser  to  have  the 
shares  assigned  to  him,  and  his  name  entered  on 
the  register  as  a  shareholder.  Ib. 

Liability  of  Members  inter  se.]  — A  projected 
railway  company  issued  prospectuses,  containing 
names  of  provisional  directors,  and  directing  ap- 
plications for  shares  to  be  made  in  a  form  annex- 
ed, to  the  provisional  committee  of  management 
of  the  company.  An  application  was  accordingly 
made  by  the  defendant  on  the  13th  of  October,  in 
the  prescribed  form,  and  a  letter  of  allotment 
sent  to  him  on  the  15th  of  December,  announcing 
that  the  committee  had  allotted  him  certain  shares. 
At  the  foot  of  this  letter  was  the  form  of  a  bank- 
er's receipt,  which  purported  to  be  given  "on 
account  of  the  provisional  committee."  It  also 
appeared  by  resolutions  that  there  was  a  provi- 
sional committee,  and  also  part  thereof  formed 
into  a  committee  of  management,  by  whom  the 
business  of  the  formation  of  the  company  was  con- 
ducted. Between  the  time  of  application  and  the 
allotment  to  the  defendant,  some  of  the  members 
of  the  provisional  committee  had  withdrawn  from 
that  body,  and  others  had  been  added:  —  Held, 
that  the  contract  to  take  shares,  and  pay  the  de- 
posit, was  made  with  the  provisional  committee, 
and  not  with  the  committee  of  management. 
Woolmer  v.  Toby,  16  Law  J.,  Q.  B.,  225  ;  11  Jur. 
426. 

Qusre,  whether  the  change  in  the  state  of  the 
company  between  the  application  and  allotment 
affected  the  contract.  Ib. 

It  appearing  that  the  committee  had  delayed  to 
allot  the  shares  until  it  became  impossible  to  carry 
on  the  concern — Quaere,  whether  the  defendant's 
proposal  was  accepted  within  a  reasonable  time. 
Ib. 

In  an  action  by  an  allottee  to  recover  deposits 
from  a  member  of  the  provisional  committee  of  a 
railway  company  provisionally  registered  under 
the  7  &  8  Viet.  c.  110,  it  appeared  that  a  prospec- 
tus had  been  issued,  stating,  that  the  capital  was 
to  be  2,000,OOOZ.,  in  80,000  shares  of  25Z.  each, 
and  that  the  deposit  required  was  21.  12s.  6d.  per 
share.  The  plaintiff  applied  to  the  provisional 
committee  for  shares,  and  received  a  letter  of  al- 
lotment for  thirty  shares,  signed  by  the  secretary, 
which  required  payment  of  the  deposit  thereon,  to 


one  of  certain  bankers  named  therein,  on  or  be- 
fore a  certain  day,  otherwise  the  allotment  would 
be  null  and  void;  and  stated,  that  the  letter  with 
the  banker's  receipt  appended  thereto,  would  be 
exchanged  for  scrip,  on  the  plaintiff  presenting  it 
at  the  office  of  the  company,  and  executing  the 
parliamentary  contract  and  subscribers'  agree- 
ment. The  plaintiff  duly  paid  the  deposit,  but 
after  several  applications  for  scrip,  was  informed 
by  the  secretary,  that  the  directors  did  not  mean 
to  issue  scrip  :  and  on  the  plaintiff  requiring  the 
repayment  of  her  deposit  money,  she  was  told  by 
one  of  the  provisional  committee,  not  the  defend- 
ant, that  a  statement  would  be  made  of  the  con- 
cerns of  the  company,  and  the  surplus  divided  : — 
Held,  first,  that  the  application  for  shares  and  pay- 
ment of  the  deposit  amounted  to  nothing  if  the 
scheme  proved  abortive ;  and  that  the  allottee 
might  recover  the  amount  deposited  from  the  de- 
fendant in  an  action  for  money  had  and  received. 
Wahtab  v.  Spottiswoode,  4  Railw.  Cas.  321;  15  M. 
&  W.  501. 

Held,  secondly,  that  there  was  evidence  to  go  to 
the  jury,  and  from  which  they  might  infer  that  the 
concern  was  abandoned.  Ib. 

Quaere,  whether,  under  such  circumstances,  the 
plaintiff  could  recover  on  a  special  count  in  as- 
sumpsit  for  not  delivering  scrip.  Ib. 

A  prospectus  issued  by  a  railway  company  stated 
the  capital  to  be  3,000,0007.  in  120,000  shares  of25/. 
each,  and  amongst  other  things  declared,  that,  in 
case  Parliament  should  not  sanction  the  underta- 
king, the  money  deposited,  deducting  the  neces- 
sary expenses  attending  the  project,  would  be 
returned  to  the  shareholders.  Plaintiff  applied 
for  shares  by  letter,  in  which  he  undertook  to 
accept  the  same,  subject  to  the  regulations  of  the 
committee,  and  to  sign  the  necessary  legal  docu- 
ments, and  to  pay  when  required  the  deposit.  To 
this  application  a  written  answer  was  sent,  headed 
with  the  name  of  the  company,  and  the  amount  of 
capital,  as  in  the  prospectus,  and  stating  that  the 
committee  had  allotted  to  plaintiff  sixty  shares  of 
251.  each,  upon  condition  that  the  deposit  be  paid 
on  or  before  a  day  therein  named,  in  default  of 
which  the  allotment  would  be  forfeited,  and  the 
shares  disposed  of  to  other  applicants.  Before 
the  day  for  payment  of  the  deposit,  an  advertise- 
ment was  published  by  the  committee,  in  which 
they  gave  notice  that  they  had  completed  the  allot- 
ment, and  made  as  an  apology  to  the  persona 
whose  applications  for  shares  they  had  passed 
over,  the  necessity  of  giving  the  preference  to 
applicants  locally  interested.  There  was  evidence 
to  infer  that  plaintiff  saw  this  advertisement,  and 
he  subsequently  paid  the  deposit.  The  committee 
had,  in  fact,  allotted  only  58,000  shares,  although 
applications  had  been  made  for  120,000.  Plaintiff, 
afterwards,  executed  the  subscription  deed,  by 
which  the  committee  were  empowered  to  pay  the 
expenses  out  of  the  subscriptions.  The  deposits, 
except  400Z.,  were  expended,  and  there  were  no 
funds  to  go  to  Parliament  with.  On  the  15th 
December,  plaintiff  attended  a  meeting  of  the 
shareholders,  in  which  resolutions  were  made  to 
allot  further  shares;  but  he  objected  thereto,  and 
moved  an  amendment,  that  the  deposits  should  be 
returned  to  the  parties  who  had  paid  them,  which, 
however,  the  chairman  refused  to  put  to  the  meet- 
ing. The  committee  afterwards  found  it  impossi- 
ble to  proceed,  and  abandoned  the  undertaking. 
In  an  action  brought  against  one  of  the  committee 
of  management  to  recover  back  the  sum  paid  by 
plaintiff  as  deposit  on  the  shares  allotted  to  him  : — 
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Held,  first,  that,  as  the  allotment  was  in  a  com- 
pany having  a  less  capital  than  that  in  which  the 
shares  were  applied  for,  and  also  as  the  letter  of 
allotment  was  conditional  only,  the  application 
and  letter  of  allotment  did  not  constitute  a  valid 
contract.  Wontner  v.  Shairp,  4  Railw.  Cas.  542  ; 
2  Car.  &  K.  273;  11  Jur.  373. 

Held,  secondly,  that  there  was  evidence  to  war- 
rant a  jury  in  finding  that  there  was,  by  the  adver- 
tisement, a  fraudulent  misrepresentation,  which 
was  a  material  inducement  to  plaintiff  to  pay  his 
money  ;  and  that,  consequently,  the  subscription 
deed  signed  by  him  was  no  answer  to  the  action. 
Ib. 

Held,  thirdly,  that  the  attending  the  meeting  of 
the  15th  of  December  did  not  preclude  plaintiff 
from  claiming  the  return  of  the  deposit.  Ib. 

Held,  fourthly,  that  the  absence  of  any  opinion 
by  the  Judge  at  the  trial,  whether  the  letters  of 
application  and  allotment  constituted  a  binding 
contract,  was  no  ground  for  a  new  trial,  as  that 
was  a  question  of  law,  and  not  of  fact  for  the  jury. 
Jb. 

In  a  railway  company  provisionally  registered 
a  deposit  of  21.  12s.  6d.  was  required  on  the  allot- 
ment of  each  share  ;  2s.  6d.  of  that  sum  under  the 
authority  given  by  the  23d  section  of  the  7  &  8 
Viet.  c.  110,  and  the  residue  to  meet  the  10/.  per 
cent,  deposit  required  by  the  standing  orders  of 
Parliament.  By  the  subscribers'  agreement  the 
directors  of  the  company  were  empowered,  among 
other  things,  to  go  on  with  the  undertaking  or  any 
part  of  it,  and  to  employ  the  money  which  might 
come  into  their  hands  in  satisfying  all  expenses 
or  liabilities  which  they  might  sustain  or  incur  in 
relation  to  the  undertaking.  The  scheme  having 
failed,  without  any  fraud  on  the  part  of  the  direc- 
tors, the  Company  was  dissolved  under  the  9  &  10 
Viet,  c.28: — Held,  that  a  shareholder  who  had 
paid  the  required  deposit  on  his  shares  and  received 
scrip  certificates  for  them,  could  not  recover  it 
from  the  directors  in  an  action  for  money  had  and 
received.  Garwood  v.  Ede,  11  Jur.  912 — Exch. 

An  acknowledgment  by  a  banker  of  the  receipt 
of  money  paid  as  deposit  by  an  allottee  of  shares 
in  a  joint-stock  company  does  not  require  a  stamp. 
Clarke  v.  Chaplin,  1  Exch.  Rep.  26;  16  Law  J., 
Exch.,  246. 

Where  an  allottee  of  shares  in  a  joint-stock  com- 
pany which  is  afterwards  abandoned,  seeks  to  re- 
cover back  the  deposit  paid  as  upon  a  failure  of 
consideration,  he  must  give  in  evidence  the  letter 
of  allotment.  Ib. 

A.  applied  by  letter  for  shares  in  a  railway  com- 
pany, and  thereby  undertook  to  accept  the  shares 
which  might  be  allotted  to  him,  to  pay  the  depo- 
sit and  to  sign  the  parliamentary  contract,  and  sub- 
scribers' agreement.  In  answer  to  this  he  received 
a  letter  allotting  to  him  a  certain  number  of  shares 
and  requiring  him  to  pay  the  deposit  thereon  on  a 
certain  day,  and  stating  that  the  committee  re- 
served the  power  to  cancel  the  allotment  without 
notice  on  non-payment.  In  an  action  by  A.  to 
recover  the  deposit,  the  scheme  having  failed  : — 
Held,  that  the  letter  of  allotment  did  not  require 
a  stamp.  Vollans  v.  Fletcher,  1  Exch.  Rep.  21;  16 
Law  J.,  Exch.,  173 ;  11  Jur.  416. 

In  an  action  by  an  allottee  of  shares  in  an  abor- 
tive railway  company  against  a  provisional  com- 
mittee-man, to  recover  back  the  deposit,  the 
Court  will  order  the  defendant  to  allow  the  plain- 
tiff to  inspect  and  take  a  copy  of  the  parliamentary 


contract  and  subscribers'  agreement,  if  it  appear 
that  those  documents  are  in  the  possession  or  con- 
trol of  the  defendant.  Steadman  v.  Arden,  4  Dowl. 
&  L.  16  ;  15  M.  &  W.  587. 

A  declaration  stated  that  the  plaintiffs  agreed, 
with  other  persons,  to  endeavour  to  form  a  joint- 
stock  company  for  making  a  railway  ;  that  a  de- 
posit of  21.  2s.  per  share  was  to  be  paid  by  the 
allottees;  that  the  plaintiffs  formed  the  committee 
of  management,  and  allotted  to  the  defendant 
twenty-five  shares,  upon  the  terms  that  a  deposit 
of  21.  2s.  per  share  should  be  paid  by  him  on  or 
before  the  9th  of  December,  1845,  to  the  account 
of  the  company,  to  one  of  certain  bankers,  of  all 
which  premises  the  defendant  on  &c.  had  notice. 
The  declaration  then  averred  mutual  promises,  and 
alleged  that,  although  the  plaintiffs  were  always 
ready  and  willing  to  fulfil  all  things  on  their  parts, 
and  although  the  9th  day  of  December  had 
elapsed,  yet  the  defendant  had  not  paid  the  de- 
posit of  21.  2s.  per  share.  The  defendant  pleaded, 
fourthly,  that  the  plaintiff's  were  not  always  ready 
and  willing  to  perform  the  terms  in  the  declaration 
mentioned.  Fifthly,  that  the  defendant  had  not 
notice  of  the  said  several  premises  in  the  declara- 
tion mentioned.  Sixthly,  that,  before  the  com- 
mencement of  the  suit,  the  plaintiffs  and  the  com- 
pany agreed,  without  the  consent  of  the  defendant, 
that  the  endeavours  to  establish  the  company 
should  be  and  the  same  were  abandoned,  and  the 
shares  allotted  to  defendant  became  utterly  use- 
Jess: — Held,  on  special  demurrer,  that  the  pleas 
were  bad  and  the  declaration  good.  Duke  (Knt.) 
v.  Dove,  1  Exch.  Rep.  36 ;  16  Law  J.,  Exch.,  234. 

A  declaration  in  assumpsit  alleged,  that  on  a 
certain  day,  to  wit,  &c.,  plaintiffs  had  agreed  with 
200  other  persons  to  establish  a  railway  company, 
the  capital  of  which  was  to  be  divided  into  shares 
of  201.  each,  and  a  deposit  of  two  guineas  per 
share  to  be  paid  by  the  persons  applying  for  them 
and  to  whom  they  should  be  allotted  by  the  man- 
aging committee  of  the  company;  that  plaintiffs 
were  constituted  the  managing  committee  of  the 
company,  and  at  the  request  of  defendant  allotted 
him  certain  shares  therein,  "  upon  certain  terms 
then-  agreed  upon  between  them,  viz.  that  a  deposit 
of  two  guineas  per  share  should  be  paid  by  defend- 
ant to  the  account  of  the  company  to  certain 
bankers;"  and  thereupon,  in  consideration  of  the 
premises,  and  that  plaintiffs,  at  the  request  of  de- 
fendant, had  promised  defendant  to  perform  and 
fulfil  the  said  terms  on  their  part,  defendant  pro- 
mised plaintiffs  to  perform  and  fulfil  the  said  terms 
on  his  part.  Declaration  then  averred  readiness 
and  willingness  &c.  by  plaintiffs,  and  alleged  as  a 
breach  the  non-payment  of  the  above  deposit  by 
defendant: — Held,  first,  that  the  declaration  was 
sufficient  in  substance;  as,  first,  it  was  not  neces- 
sary that  it  should  appear  by  the  declaration  that 
the  company  was  provisionally  registered  under 
the  7  &S  Viet.  c.  110,  or  that  it  was  one  formed 
previous  to  the  1st  of  November,  1844.  Duke  v. 
Forbes,  11  Jur.  951— Exch. 

Held,  secondly,  that  the  declaration  disclosed  a 
contract  between  plaintiffs  and  defendant,  which 
entitled  them  to  sue  him  without  joining  the  other 
members  of  the  company  as  co-plaintiffs.  16. 

On  special  demurrer,  held,  first,  that  the  decla- 
ration sufficiently  showed  the  company  to  be  con- 
tinuing at  the  time  of  the  allotment  of  the  shares. 
Ib. 

Held,  secondly,  that  it  sufficiently  showed  that 
the  defendant  had  accepted  the  shares.  Ib. 
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Held,  thirdly,  that  the  consideration  for  the 
possession  by  the  defendant  was  sufficiently  stated. 
Jb. 

Semble,  that  persons  who  subscribe  to  a  com- 
pany for  establishing  a  railway,  and  by  deed  em- 
power the  directors  of  the  company  to  apply  to 
Parliament  for  an  act  to  carry  the  project  into 
effect,  are  bound  by  any  act  which  the  directors 
obtain,  even  though  it  authorizes  different  objects 
from  those  expressed  in  the  deed;  as  it  lies  on  the 
subscribers  to  watch  the  proceedings  in  Parlia- 
ment, in  order  to  see  that  the  directors  do  not 
exceed  their  authority.  Midland  Great  Western 
Railway  Company  of  Ireland  v.  Gordon,  11  Jur. 
440;  16  Law  J.,  Exch.,  165. 

A  scheme  was  published  for  making  a  railway, 
to  be  called  the  Great  Western  Railway  from  Dub- 
lin to  Mullingar  and  Athlone,  with  a  branch  from 
Mullingar  to  Longford,  and  a  deed  was  executed 
by  the  directors  and  subscribers  to  the  under- 
taking, in  which  the  directors  were  empowered  to 
make  and  complete  the  said  railway  and  said 
branch  thereof  respectively,  or  any  part  or  parts 
thereof  respectively,  and  all  such  other  works  as 
aforesaid,  and  for  that  purpose  to  select  and  fix 
upon,  and  from  time  to  time  to  alter  and  vary  the 
sites  or  spots  at  or  over  which  the  said  intended 
railway  and  branch  thereof  respectively  should 
commence,  extend,  or  terminate,  and  also  the 
intermediate  course  or  courses  thereof  respective- 
ly, and  the  parishes,  townships,  townlands,  and 
places  in,  through,  and  along  which  the  same 
should  be  carried,  and  also  to  fix  upon  and  from 
time  to  time  to  alter  and  vary  the  plan,  extent, 
and  situation  of  the  several  works  connected  with 
such  railway  and  said  branch  thereof  respectively, 
and  to  apply  to  Parliament  for  an  act  for  the  more 
effectually  carrying  into  operation  all  or  any  of 
the  purposes  aforesaid,  or  any  portion  thereof, 
as  the  directors  in  their  discretion  should  think 
proper  ;  and  also  that  the  deed  itself  and  every 
thing  contained  therein  should  be  deemed  and 
taken  to  be  in  all  things  subject  to  the  several  pro- 
visions and  enactments  in  the  act  to  be  contained. 
The  directors  went  to  Parliament,  and  obtained 
an  act  "  for  making  a  railway  from  Dublin  to 
Mullingar  and  Longford,"  to  be  called  "The 
Midland  Great  Western  Railway  of  Ireland;"  and 
in  which  the  railway  company  incorporated  thereby 
were  empowered  to  purchase  a  certain  canal, 
which  they  were  afterwards  to  keep  in  repair : — 
Held,  that  the  directors  had  not  exceeded  the 
powers  vested  in  them  by  the  subscribers'  deed.  Ib, 

A  member  of  the  provisional  committee  of  an 
abandoned  railway  scheme,  against  whom  an  ac- 
tion had  been  brought  by  a  creditor  who  was 
alleged  to  be  also  a  member  of  the  committee,  filed 
a  bill  on  behalf  of  himself  and  all  other  persons 
interested  as  partners  in  the  company  except  the 
defendants,  (who  consisted  of  the  plaintiff  in  the 
action,  and  nine  other  members  of  the  committee), 
stating  that  no  shares  had  ever  been  allotted,  but 
that  various  sums  had  been  contributed  by  several 
members  of  the  committee,  whose  names  the 
plaintiff  did  not  know,  pursuant  to  a  resolution  of 
their  board,  in  trust,  for  the  liquidation  of  the  lia- 
bilities of  the  company,  and  that  the  defendant 
had  received  those  sums,  and  also  other  property 
of  the  company,  and  were  misapplying  them  ;  and 
praying  that  the  same  might  be  properly  applied 
in  discharge  of  the  liabilities  of  the  company,  the 
plaintiff  being  willing  to  pay  his  due  proportion  ; 
and  that  the  outstanding  property  of  the  company 
might  be  got  in,  and  that  the  action  might  be  re- 


strained : — Held,  that,  as  the  alleged  contributions 
appeared  to  be  purely  voluntary,  the  plaintiff  had 
no  right  to  interfere  with  or  ask  any  relief  in  re- 
spect of  them,  at  all  events,  in  the  absence  of  the 
parties  by  whom  they  had  been  made;  and  a 
demurrer  for  want  of  parties  was,  o'n  that  ground, 
allowed.  Sharp  v.  Day,  1  Ph.  771;  16  Law  J., 
Chanc.,  1. 

A  bill  may  be  filed  against  the  directors  of  a 
provisionally  registered  railway  company,  after  its 
dissolution,  by  some  of  the  shareholders  on  behalf 
of  all  except  those  defendants,  for  the  winding  up 
of  its  affairs,  though  the  bill  prays  not  only  the 
collection  of  the  joint  property  and  its  application 
in  discharge  of  the  joint  liabilities,  but  also  the 
distribution  of  the  surplus  among  the  shareholders, 
in  proportion  to  the  amount  of  their  respective 
subscriptions.  Appcrly  v.  Pa%e,  1  Ph.  779;  11 
Jur.  271;  16  Law  J.,  Chanc.,  302. 

In  a  bill  filed  against  the  directors  of  a  provi- 
sionally registered  railway  company  by  some  of 
the  shareholders,  on  behalf  of  all  except  the  de- 
fendants, for  the  winding  up  of  its  affairs,  after 
stating  that  a  certain  number  of  persons  had  exe- 
cuted the  Parliamentary  contract  as  subscribers  for 
certain  shares,  but  that  they  had  not  paid  their 
deposits,  and  that  no  shares  or  certificates  of  shares 
had  been  issued  to  them,  it  was  alleged  that  the 
plaintiffs  were  ignorant  of  their  names  and  ad- 
dresses:— Held,  on  demurrer  for  want  of  parties, 
that  that  allegation  was  a  sufficient  excuse  for  not 
making  those  persons  defendants,  although  the 
Standing  Orders  required  that  a  copy  of  the  Par- 
liamentary contract,  containing  the  names  and 
addresses  of  all  persons  who  had  executed  it, 
should  be  deposited  in  the  Private  Bill  Office  ;  and 
it  appeared,  from  statements  in  the  bill,  that  that 
document  had  been  deposited  pursuant  to  the 
Standing  Orders,  and  that  the  plaintiffs  had  pro- 
cured a  copy  of  it.  Ib. 

Where  a  bill  by  certain  persons,  on  behalf  of 
themselves  and  others,  for  relief  against  an  alleged 
breach  of  trust,  is  demurred  to,  on  the  ground  that 
some  of  the  parties,  on  whose  behalf  the  plaintiffs 
profess  to  sue,  appear  to  have  been  implicated  in 
the  transaction  complained  of,  the  proper  test  of 
such  objection  is  to  see  whether  the  bill  states 
facts  with  respect  to  those  parties,  which,  as 
against  them,  would  amount  to  a  defence  to  the 
suit.  Ib. 

The  rule  that  a  suit  by  individual  shareholders 
in  an  incorporated  company,  complaining  of  an 
injury  to  the  corporation,  cannot  be  maintained  if 
it  appears  that  the  plaintiffs  have  the  means  of 
procuring  a  suit  to  be  instituted  in  the  name  of  the 
corporation  itself,  applies  equally  whether  the 
subject-matter  of  complaint  be  an  act  or  transac- 
tion which  is  merely  voidable  at  the  discretion  of 
a  majority  of  shareholders,  or  an  act  or  transaction 
absolutely  illegal,  and  incapable  of  being  confirm- 
ed by  such  majority.  Mozley  v.  Alston,  1  Ph. 
790;  11  Jur.  315;  16  Law  J.,  Chanc.,  217. 

The  Court  will  not  entertain  a  bill  by  share- 
holders in  an  incorporated  company,  seeking 
merely  to  restrain  the  directors  de  facto  from  act- 
ing as  such,  on  the  soleground  of  the  alleged  inva- 
lidity of  their  title  to  their  offices.  Ib. 

A  general  demurrer  to  a  bill  by  two  members  of 
an  incorporated  railway  company,  in  their  indivi- 
dual characters,  againstthe  corporation  and  twelve 
other  members,  who  were  alleged  to  have  usurped 
the  office  of  directors,  and  to  be  exercising  the 
functions  thereof  as  a  majority  of  the  governing 
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body,  injuriously  to  the  interests  of  the  company, 
praying  that  those  twelve  defendants  might  be 
restricted  from  acting  as  directors,  and  be  ordered 
to  deliver  the  common  seal,  and  the  property  and 
books  of  the  company  in  their  possession,  to  six 
other  persons,  who  were  alleged  to  be  the  only 
duly  constituted  directors,  was,  on  both  the  above 
grounds,  allowed.  Ib. 

Bill  against  the  directors  of  a  railway  company, 
provisionally  registered  but  not  incorporated, 
brought  by  A.  and  B.,  (alleging  themselves  to  be 
holders  of  scrip  of  certain  shares  on  which  they 
had  paid  the  deposits),  on  behalf  of  themselves 
and  all  other  the  shareholders  of  the  company, 
except  the  defendants,  stating  that  the  objects  of 
the  undertaking  had  been  improperly  diverted  by 
the  defendants,  and  seeking  to  charge  them  with 
the  amount  of  losses  occasioned  by  their  alleged 
misconduct,  and  also  to  have  the  deposits  returned, 
or  the  assets  administered  and  the  surplus  divided. 
Plea,  by  one  of  the  defendants,  that,  before  the 
bill  was  filed,  the  plaintiff  B.  had  sold  and  assigned 
to  one  C.  the  shares  in  the  bill  mentioned  to  have 
been  allotted  to  B.;  and  that,  at  the  time  the  bill 
was  filed,  all  right,  title,  and  interest  in  the  said 
shares  were  vested  in  C.,  and  that  B.  had  at  such 
time  no  interest  therein  : — Allowed,  but,  owing  to 
the  generality  of  the  averments  in  the  plea,  as  to 
the  transaction  constituting  or  assumed  to  consti- 
tute the  alleged  sale  and  assignment,  the  costs 
were  reserved.  Doyle  v.  Muntz,  5  Hare,  509; 
lOJur.  914;  16  Law  J.,  Chanc.,  51. 

Held,  also,  that  the  bill  could  not  be  sustained 
on  the  suggestion  that  B.,  although  he  had  parted 
with  his  interest  in  the  shares,  was  still  liable  to 
third  persons,  and  therefore  entitled  to  call  upon 
the  directors  to  administer  the  assets  of  the  com- 
pany in  discharge  of  its  liabilities;  that  the  bill 
could  not  be  maintained  on  the  suggestion  that  C. 
was  a  party  to  the  suit,  as  being  one  of  the  "  other 
shareholders"  for  whose  benefit  it  was  brought,  for 
such  "  other  shareholders"  must  be  not  merely 
other  persons,  but  persons  owning  other  shares 
than  those  held  or  claimed  to  be  held  by  the  plain- 
tiffs named  on  the  record  ;  that  B.  was  not  in  such 
a  case  suing  as  a  trustee  for  C.;  that  he  was  not 
entitled  to  sue  in  that  character;  and  that  parties 
allowed  in  such  cases  to  represent  absent  share- 
holders must  be  parties  having  the  beneficial  inte- 
rest in  the  shares  in  respect  of  which  they  seek 
relief.  Ib. 

A  bill  brought  by  A.,  on  behalf  of  himself  and 
all  other  shareholders  in  a  company  provisionally 
registered,  except  the  defendants,  against  the  pro- 
visional committee,  and  praying  relief  against  the 
defendant,  on  the  ground  that  the  concern  had 
been  brought  immaturely  to  an  end  by  reason  of 
their  fraud  and  mismanagement,  charged,  that  the 
other  shareholders  were  unknown  to  the  plaintiff, 
and,  if  known,  would  be  too  numerous  to  be  made 
parties  to  the  suit.  Demurrer,  for  want  of  parties, 
overruled.  Wilson  v.  Stanhope,  2  Coll.  C.  C.  629. 

A  bill  was  filed  by  one  shareholder,  on  behalf 
of  himself  and  the  other  shareholders  of  an  aban- 
doned railway  company,  against  the  managing 
committee,  charging  them  with  various  acts  of  mis- 
conduct, and,  among  others,  with  having  fraudu- 
lently disposed  of  a  number  of  shares  in  the  com- 
pany. The  bill  alleged  that  there  would  be  a 
balance  in  the  hands  of  the  committee,  after  pay- 
ment of  all  expenses,  and  prayed  a  declaration  that 
the  undertaking  had  failed  ;  an  account  and  distri- 
bution of  the  residue;  and  that  the  defendants 
might  be  charged  with  what  they  had  improperly 


expended;  and  offering,  on  behalf  of  the  plaintiff" 
and  the  other  shareholders,  to  contribute  propor- 
tionally to  the  expenses.  Demurrer,  for  want  of 
equity  and  want  of  parties,  overruled.  Cooper  v. 
Webb,  11  Jur.443— C. 

Where  it  appeared  that  seven  out  often  direc- 
tors of  a  company  were  about  to  proceed  in  oppo- 
sition to  the  wishes  of  a  majority  of  the  share- 
holders, as  declared  at  a  meeting,  and  a  bill  had 
been  filed  by  the  authority  of  the  remaining  three 
directors  on  behalf  of  the  company  to  prevent  the 
directors  from  so  proceeding,  on  a  motion  to  take 
the  bill  off  the  file,  as  filed  on  insufficient  authori- 
ty, the  Court  allowed  the  motion  to  stand  over,  in 
order  to  ascertain  the  sense  of  the  shareholders  as 
to  the  bill.  Exeter  and  Crediton  Railway  Com- 
pany v.  Sutler,  11  Jur.  527,  532;  16  Law  J., 
Chanc.,  449— V.  C.  E.  and  C. 

An  injunction  having  been  obtained  to  restrain 
the  directors  from  so  proceeding,  and  it  appearing 
from  the  answer  that  the  act  had  been  obtained 
for  one  object,  which  the  seven  directors  were 
now  proceeding  to  carry  out,  but  that,  a  majority 
of  the  shares  having  been  purchased  by  new  share- 
holders, who  were  alleged  to  be  under  the  con- 
trol of  another  railway  company,  the  present 
majority  of  shareholders  had  other  objects,  and 
opposed  the  proceedings  of  the  seven  directors, 
a  motion  to  dissolve  the  injunction  was  refused 
with  costs.  Ib. 

See  also  as  to  liability  of  provisional  committee 
to  bill  in  equity;  and  as  to  constructive  agency 
not  being  sufficient  to  render  provisional  commit- 
tee-man liable  for  acts  of  managing  committee. 
Sibson  v.  Edgworth,  11  Jur.  626— V.  C.  B. 

A  shareholder  in  a  defunct  railway  filed  his  bill, 
on  behalf  of  himself  and  all  other  the  shareholders, 
except  the  defendants,  against  the  members  of  the 
managing  committee,  alleging  that  a  portion  of 
the  deposit,  namely,  11.  8s.  per  share,  had  been 
returned  to  plaintiff  and  other  shareholders,  but 
that  a  considerable  surplus  still  remained  in  the 
hands  of  the  managing  committee,  praying  for  an 
account,  and  that,  after  the  sum  of  11.  8s.  per 
share  should  have  been  paid  to  all  the  share- 
holders who  had  not  received  the  return,  the 
surplus  might  be  divided  rateably  amongst  all  the 
shareholders.  One  of  the  defendants,  by  his 
answer,  insisted,  that  the  transaction  upon  which 
the  plaintiff  and  other  shareholders  had  received 
back  the  11.  8s.  per  share,  amounted  to  an  equita- 
ble release  to  the  directors,  and  objected,  that 
those  shareholders  who  had  not  received  the  11. 
8s.  per  share  were  necessary  parties  : — Held,  that 
the  objection  was  good.  Lovell  v.  Andrew,  11  Jur. 
835— V.  C.  E. 

Where  trustees  of  a  joint-stock  company  agree, 
as  between  themselves,  to  bear  all  expenses  be- 
yond a  stated  amount,  and  that  sum  is  contributed, 
they  cannot  by  bill  enforce  contributions  from  the 
shareholders  of  the  expenses  beyond  that  amount, 
though  incurred,  as  alleged,  by  reason  of  difficul- 
ties, which  defeated  all  caution,  but  will  be  left  to 
any  remedy  they  may  have  at  law.  Gillan  \.  Mor- 
rison, 11  Jur.  861— V.  C.  B. 

In  the  year  1837  a  club  was  established.  Its 
furniture,  in  the  first  instance,  was  hired,  but  after- 
wards, by  means  of  voluntary  contributions  from 
divers  of  the  members  of  the  club,  purchased. 
Shortly  afterwards  the  club,  by  reason  of  the  insuf- 
ficiency of  its  income  arising  from  the  subscrip- 
tions and  admission-fees  of  the  members,  became 
embarrassed,  and  a  deed  was  executed,  to  which 
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H.,  E.,  and  S.,  three  of  the  directors  of  the  club, 
divers  other  members  of  the  club,  some  of  its  cre- 
ditors, and  R.  (also  a  member),  were  parties,  by 
which  R.  was  constituted  a  trustee  for  the  sale  of 
the  furniture  and  other  effects  of  the  club,  for  the 
purpose  of  distributing  the    proceeds  in   manner 
therein  directed.     Afterwards,  a  special  general 
meeting,  duly  convened,  was  held,  of  the  members 
of  the  club,  at  which  it  was  resolved,  that  the  club 
was  from  that  date  dissolved  ;  and  eleven  members 
of  the  club  were,  by  a  resolution  at  the  meeting, 
at  which  R.  was  present,  appointed  to  wind  up  the 
affairs  of  the  club.     H.  and   E.,  two   of  the  most 
active  of  the  eleven  members,  accordingly  sold  the 
furniture  and  effects   of  the  club,  and   out  of  the 
proceeds  paid  the  debts  provided  for  by  the  trust 
deed,  but  only  partially  satisfied  other  debts  of  the 
club,  it  being  alleged   by  H.  and   E.  that  the  pay- 
ments that  had  been  made  by  them  had  exhausted 
the    proceeds   of  the    sale,    and    that    there    was 
nothing  to  return  to  the  members  in  respect  of  the 
contributions: — A  bill  being  filed  by  R.,on  behalf 
of  himself  and  all   other  members    of  the  club, 
except  the  defendants,  against  H.  and   E.,  two  of 
the  directors,  and  also  against  W.,  one  of  the  ordi- 
nary members  of  the  late  club,  and  not  a  director, 
seeking  an  account  of  the  receipts  and  payments  of 
H.  and  E.,  and  payment  of  the  balance  to  the  plaintiff 
as  the  trustee  thereof,  or  as  the  Court  should  direct, 
but  not  asking  that  the   affairs  of  the   club   might 
be  wound  up,  it  was  held,  that  R.  was  entitled  to  a 
decree  for  an  account  against  H.  and  E.;  and  that 
the   Court  would,   in    case   a   balance   should  be 
found  due   from  the  defendants,  after  taking  the 
accounts  before  the  Master,  devise  a  mode  of  dis- 
tributing  the   same   amongst  the  parties  entitled. 
Richardson    \.    Hastings,    16    Law    J.,    Chanc., 
322— R. 

An  allottee  of  shares  in  a  projected  railway 
company,  who  has  paid  his  deposit  and  executed 
the  usual  subscribers'  deed,'  may  recover  back  the 
deposit,  in  an  action  for  money  had  and  received, 
if  the  scheme  fails,  and  he  can  show  that  he  was 
induced  by  fraud  to  sign  that  deed.  Atkinson  v. 
Pocock,  Vane  v.  Cobbold,  12  Jur.  60;  17  L.  J., 
Exch.,  97. 

In  such  cases  it  is  not  necessary  that  there 
should  be  indictable  fraud  ;  it  is  sufficient  to  show 
either  moral  fraud  in  the  defendant,  practised 
either  directly  or  by  his  adopting  the  misrepresen- 
tation of  others,  as  by  his  receiving  money  know- 
ing that  it  has  been  paid  in  consequence  of  such 
misrepresentation  ;  or  that  a  fraud  has  been  com- 
mitted by  an  agent  of  the  defendant  acting  in  the 
course  of  his  business.  Ib. 

Semble,  that  the  directors  of  a  railway  project 
cannot  be  considered  agents  of  each  other,  so  as 
to  render  one  of  them  liable  for  a  fraudulent  mis- 
representation made  by  another,  unless  he  after- 
wards adopts  it,  or  knowingly  receives  the  fruits  of 
it.  Ib. 

Semble,  per  Alderson,  B.,  that  the  expression 
in  a  letter  of  allotment  of  shares  in  a  railway  pro- 
ject, that  if  the  deposits  are  not  paid  before  a  cer- 
tain time  the  allotment  shall  be  void,  means  that 
it  shall  be  voidable  at  the  option  of  the  directors 
of  the  company.  Ib. 

The  defendant,  having  applied  to  a  railway  com- 
pany for  an  allotment  of  100  shares,  undertaking 
to  accept  the  same,  or  any  less  number,  and  to  pay 
the  deposit  thereon,  received  an  assignment  of  60 
shares  by  a  letter  of  allotment  from  the  company, 
beaded  by  the  words,  "  Not  transferable  :" — Held, 
in  an  action  by  the  company  against  the  defendant 


to  recover  the  deposit,  that  the  contract  was  not 
binding  on  him,  inasmuch  as  his  proposal  was  ab- 
solute, whereas  the  acceptance  in  the  letter  of 
allotment  was  conditional,  as  it  contained  a  quali- 
fication that  the  contract  was  "  not  transferable." 
Duke  v.  Andrews,  17  L.  J.,  Exch.,  231. 

A  projected  railway  company  issued  prospectuses 
stating  the  proposed  capital  to  be  1,000,000/.,  in 
40,000  shares  of  251.  each,  and  giving  the  names  of 
the  provisional  directors,  and  the  form  of  applica- 
tion for  shares,  which  was  to  be  made  to  the  pro- 
visional committee  of  management.  On  the  7th 
of  October  the  provisional  committee  passed  reso- 
lutions appointing  a  committee  of  management. 
On  the  13th  of  October  the  defendant  applied,  in 
the  form  given  by  the  prospectus,  for  shares;  and 
on  the  loth  of  December  he  received  a  letter  of 
allotment;  the  receipt  in  blank  at  the  foot  of  the 
letter  was  on  account  of  the  provisional  commit- 
tee. Between  the  time  of  defendant's  applica- 
tion and  the  allotment  to  him  there  had  been  a 
change  in  the  members  of  the  provisional  com- 
mittee, by  the  withdrawal  of  some  names  and  the 
substitution  of  others.  In  an  action  by  the  com- 
mittee of  management  to  recover  the  amount  of 
the  deposits — Held,  that,  as  the  contract  to  take 
shares  was  made  with  the  provisional  committee 
and  not  with  the  committee  of  management,  the 
defendant  was  entitled  to  a  nonsuit.  Woolmer  v. 
Toby,  4  Railw.  Cas.  713;  16  L.  J.,  Q.  B.,  225. 

Quaere,  whether  the  change  in  the  state  of  the 
company  between  the  application  and  allotment 
affected  the  contract  ?  Ib. 

Quaere,  whether  the  proposal  of  the  defendant 
was  accepted,  under  the  circumstances,  in  reason- 
able time  ?  Ib. 

A  railway  scrip  certificate  in  the  usual  form  is 
not  an  accountable  receipt,  nor  an  acquittance  or 
receipt,  within  the  11  Geo.  4  &  1  Will.  4,  c.  66,  e. 
10;  and  the  forgery  of  it  does  not  amount  to  felo- 
ny, but  to  a  misdemeanor  at  common  law  only. 
Clark  v.  Newaam,  5  Railw.  Cas.  69. 

A  railway  company,  provisionally  registered, 
required  a  deposit  of  21.  12s.  Qd.  on  each  share 
allotted.  The  plaintiff  had  twenty  shares  allotted 
to  him,  on  which  he  paid  the  required  deposit,  and 
received  scrip  certificates  for  the  shares.  He 
signed  the  subscribers'  agreement,  which  gave  the 
provisional  committee  power  to  carry  on  the  un- 
dertaking or  any  part  of  it,  or  to  abandon  the  whole 
or  any  part  of  it,  and  out  of  the  money  which 
should  come  to  their  hands,  by  way  of  deposits  or 
otherwise,  to  make  such  deposits  or  investments 
as  might  be  required  by  the  standing  orders  of  Par- 
liament, and  to  pay  salaries,  &c.,  and  also  towards 
the  costs  of  obtaining  acts  of  Parliament,  &c.,and 
generally  to  apply  such  monies  in  paying  and  sat- 
isfying all  other  costs,  expenses,  or  liabilities  which 
they  might  incur  in  relation  to  the  undertaking. 
The  undertaking  proved  abortive,  and  the  com- 
pany was  dissolved,  under  the  9  &  10  Viet.  c.  28, 
but  without  fraud.  In  an  action  for  money  had 
and  received  to  recover  the  deposit  from  a  mem- 
ber of  the  provisional  committee,  the  plaintiff 
having  been  nonsuited — Held,  that  the  nonsuit  was 
right,  inasmuch  as  the  plaintiff  was  not  entitled  to 
recover  either  the  2s.  Qd.  per  share  paid  as  a  de- 
posit of  10s.  in  every  100/.,  under  the  23d  section 
of  7  &  8  Viet.  c.  110,  or  the  21.  10s.  per  share  re- 
quired to  be  deposited  by  the  standing  orders. 
Garwood  v.  Ede,  5  Railw.  Cas.  134  ;  1  Exch.  Rep. 
264;  17  L.  J.,  Exch.,  29. 

The  plaintiff  signed  an  application  for  shares  in 
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a  railway  company  provisionally  registered.  The 
application  contained  the  usual  undertaking  to 
sign  the  subscribers'  agreement  and  parliamentary 
contract  when  required.  The  plaintiff  had  no  let- 
ter of  allotment,  but,  having  paid  the  deposit, 
received  scrip  certificates  in  the  usual  form,  sta- 
ting, "  that  the  subscribers'  agreement  and  parlia- 
mentary contract  had  been  signed  by  the  person 
to  whom  the  certificate  was  issued."  The  plain- 
tiff, in  fact,  never  signed  either  the  subscribers' 
agreement  or  parliamentary  contract.  The  scheme 
having  proved  abortive,  in  an  action  to  recover 
back  the  deposit  —  Held,  that  the  plaintiff  had 
placed  himself  in  the  same  situation  as  if  he  had 
signed  the  subscribers' agreement  and  parliament- 
ary contract,  and  could  not  recover.  Clements  v. 
Todd,  1  Exch.  Rep.  269;  5  Railw.  Cas.  132;  17 
L.  J.,  Exch.,  31. 

A  declaration  in  assumpsit  alleged,  that  the 
plaintiff  had  agreed  with  divers  other  persons  to 
endeavour  to  establish  a  company  for  making  a 
railway,  the  capital  of  which  was  to  be  divided 
into  shares,  upon  which  a  deposit  of  2/.  2s.  for 
each  share  was  to  be  paid  by  the  allottees  ;  that  the 
plaintiffs  were  the  committee  of  management  of 
the  company,  and  that  they,  at  the  request  of  the 
defendant,  allotted  to  him  certain  shares,  upon 
certain  terms  then  agreed  upon  by  and  between 
the  plaintiffs  and  the  defendant,  to  wit,  that  a  de- 
posit upon  each  of  such  shares  should  be  paid  by 
him,  to  the  account  of  the  company,  to  one  of  cer- 
tain bankers  then  appointed  in  that  behalf,  of  all 
which  premises  the  defendant  had  notice ;  and 
thereupon,  in  consideration  of  the  premises,  and 
that  the  plaintiffs,  at  the  request  of  the  defendant, 
then  promised  the  defendant  to  perform  the  said 
terms  on  their  part,  the  defendant  then  promised 
the  plaintiffs  to  perform  the  said  terms  on  his  part ; 
that  the  plaintiffs  were  always  ready  and  willing 
to  perform  the  said  terms  on  their  part ;  yet  the 
defendant  had  not  paid  to  any  of"  the  said  bankers 
the  said  deposit,  or  any  part  thereof: — Held,  that 
the  declaration  was  not  bad  for  omitting  to  show 
that  the  provisions  of  the  7  &  8  Viet.  c.  110,  with 
reference  to  joint-stock  companies,  had  been  com- 
plied with,  or  that  the  company  had  been  formed 
before  the  passing  of  that  act.  Duke  (Knt.)  v. 
Forbes,  5  Dovvl.  &  L.  198;  1  Exch.  Rep.  356. 

Held,  also,  that  tfie  declaration  disclosed  a  suf- 
ficient contract  between  the  plaintiffs  and  the  de- 
fendant, upon  which  the  plaintiffs  might  sue  with- 
out joining  all  the  company,  and  that  there  was  a 
sufficient  consideration  moving  from  the  plaintiffs 
to  the  defendant  to  support  such  a  promise.  Ib. 

Held,  also,  that  the  declaration  set  the  terms  to 
be  performed  by  the  defendant  with  sufficient  cer- 
tainty. Ib. 

Held,  also,  that  it  was  not  necessary  to  state 
that  the  company  was  continuing  at  the  time  of 
the  allotment  made,  or  to  allege,  specifically,  that 
the  defendant  had  accepted  the  allotment.  Ib. 

In  an  action  by  an  allottee  of  a  railway  com- 
pany for  the  recovery  of  his  deposit,  (the  project 
having  been  abandoned),  it  appeared  that  the 
shares  had  been  allotted  to  him  upon  the  terms  of 
the  following  letter  of  allotment : — "  The  directors 
assume  the  right  to  carry  out  their  intention  by  the 
adoption  of  all  such  measures  as  they  may  deem 
requisite  for  obtaining  the  necessary  parliamentary 
powers  to  form  a  company  for  the  construction  of 
the  entire  railway,  or  any  part  of  it,  with  such 
branches,  extensions,  or  alterations,  as  they  may 
find  expedient;  and  to  apply  the  amount  paid  for 


deposits  in  discharge  of  any  liabilities  incurred  by 
them  under  the  general  powers  vested  in  them  for 
the  prosecution  of  the  undertaking.  A  subscriber's 
agreement  and  parliamentary  contract,  in  such 
form  and  with  such  provisions  as  the  committee 
may  think  necessary,  will  be  prepared,  and  lie  at 
the  company's  office  for  signature,  from  &c.,  both 
inclusive:" — Held,  that,  upon  the  true  construc- 
tion of  this  letter  of  allotment,  the  directors  had  au- 
thority to  lay  out  the  deposits  in  such  necessary 
expenses  as  had  been  incurred  by  them  in  the 
prosecution  of  the  scheme  ;  and,  all  the  deposits 
having  been  so  expended,  that  the  plaintiff  was 
not  entitled  to  recover.  Jones  v.  Harrison,  2  Exch. 
Rep.  52  ;  5  Railw.  Cas.  138  ;  12  Jur.  122  ;  17  L.  J., 
Exch.,  132. 

The  defendant  subscribed  to  an  undertaking  for 
a  railway  from  D.  to  M.  and  A.,  with  a  branch  to 
L.,  and  signed  the  subscribers'  agreement,  by 
which  it  was  declared,  that  the  directors  should 
have  power  to  complete  the  railway  and  branch, 
or  any  part,  and  all  such  other  works  as  therein 
mentioned  ;  and  for  that  purpose  to  select  and  fix 
upon,  and  from  time  to  time  to  alter  and  vary,  the 
sites  or  spots  at  or  over  which  the  said  intended 
railway,  or  branch  thereof,  respectively,  should 
commence,  extend,  or  terminate,  and  also  the 
intermediate  course  or  courses  thereof;  that  the 
directors  should  make  such  application  to  Par- 
liament, for  carrying  into  operation  all  or  any  of 
the  purposes  aforesaid,  or  any  portion  thereof,  as 
the  directors  should  think  proper.  The  directors 
applied  to  Parliament,  and  obtained  an  act  for  a 
railway  from  D.  to  M.  and  L.,  which,  among  other 
things,  empowered  the  company  to  purchase  a 
canal,  and  bound  them  to  maintain  it  for  the  pur- 
pose of  navigation  : — Held,  that  the  directors  were 
authorized  in  applying  for  and  accepting  such  an 
act.  Midland  Great  Western  Railway  Company  v. 
Gordon,  5  Railw.  Cas.  76 ;  16  M.  &  W.  804. 

Held,  also,  that  the  scheme  subscribed  for,  and 
that  for  which  the  act  was  obtained,  were  identi- 
cal. Ib. 

The  plaintiff  applied  by  letter  for  thirty  shares 
in  a  projected  company,  and  undertook  to  accept 
the  same,  or  any  less  number,  and  to  pay  the 
deposit.  The  letter  of  allotment  appropriated  to 
him  ten  non-transferable  shares,  and  stipulated 
that  the  deposit  should  be  paid  on  a  certain  day  ; 
and,  in  default  thereof,  that  the  committee  should 
have  the  power  of  cancelling  the  allotment.  In 
an  action  by  plaintiff  to  recover  back  the  deposit 
paid  on  the  shares  allotted — Held,  that  these  docu- 
ments did  not  require  a  stamp;  that  the  applica- 
tion for  shares  and  letter  of  allotment  did  not 
constitute  the  contract  under  which  the  deposit 
was  paid.  Vollam  v.  Fletcher,  5  Railw.  Cas.  73; 
1  Exch.  Rep.  21. 

The  first  set  of  counts  was  for  work  done  and 
money  paid  by,  and  on  an  account  stated  with, 
the  testator,  D.  The  second  set  was  for  the  same 
by  and  with  plaintiffs,  as  executors  of  D.  First 
plea,  that  D.,  being  the  projector  of  a  company 
for  a  railway,  agreed,  in  consideration  of  defend- 
ant consenting  to  act  on  the  provisional  committee, 
to  indemnify  him  from  any  professional  or  other 
charges  on  account  of  the  railway;  that  defend- 
ant did  consent  so  to  act;  that  the  works,  monies, 
and  accounts  in  the  second  set  of  counts  men- 
tioned were  in  and  about  the  surveying  of  the  line 
of  the  railway,  and  after  the  agreement  to  indem- 
nify ;  that  defendant  became  liable  to  the  pro- 
fessional charges  in  respect  of  surveying  the  rail- 
way, and  made  the  promises  only  in  his  character 
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of  member  of  the  provisional  committee,  and  not 
otherwise  ;  that  the  project  was  abandoned,  and 
the  work  and  money  became  useless  and  of  no 
value;  that  any  sums  recovered  on  account  of  the 
work  and  monies  paid  will  be  lost  to  defendant, 
and  defendant  will  be  damnified  to  that  extent, 
contrary  to  the  promise  of  D.  to  indemnify.  Se- 
cond plea,  that  the  testator  caused  defendant  to 
enter  into  promises  by  fraud  : — Held,  on  demurrer, 
first,  that  the  first  plea  was  a  bar  to  avoid  circuity 
of  action.  Connop  \.  Levy,  5  Railw.  Cas.  124  ; 
12  Jur.  306. 

Held,  secondly,  that  the  second  plea  was  appli- 
cable to  the  promises  in  the  second  set  of  counts, 
which  were  made  after  the  death  of  the  testator, 
inasmuch  as  plaintiff  might  treat  them  as  founded 
upon  the  contract  with  the  testator  stated  in  the 
first  plea.  Ib. 

A  Review  was  established  by  an  association  of 
shareholders,  who  passed  certain  written  resolu- 
tions for  its  management  and  regulation.  A  com- 
mittee of  shareholders  was  appointed  to  assist  the 
editor  in  promoting  the  prosperity  and  circulation 
of  the  Review,  and  to  obtain,  as  far  as  possible 
without  expense,  literary  contributions,  and  to  aid 
the  editor  as  he  might  require  in  all  matters  con- 
nected with  his  department : — Held,  that  this  reso- 
lution did  not  empower  one  of  the  committee  to 
contract  with  any  person  for  the  supply  of  literary 
articles,  or  to  bind  the  shareholders  to  pay  for 
them  when  supplied  and  inserted  in  the  Review. 
Heraud  v.  Leaf,  17  L.  J.,  C.  P.,  57. 

A  clause  in  the  subscribers'  agreement,  empow- 
ering the  majority  at  any  meeting  of  not  less  than 
five  directors  to  bind  the  rest  and  the  company, 
does  not  authorize  a  meeting  of  three  to  do  so, 
although  they  are  unanimous,  and  the  other  direc- 
tors are  summoned  and  fail  to  attend.  Morrison, 
Exparte,  1  De  Gex,  539;  11  Jur.  719;  16  L.  J., 
Bank.,  11. 

A.,  being  a  provisional  committee-man  of  a  provi- 
sionally registered  joint-stock  company,  was  called 
on  by  a  committee  appointed  to  wind  up  the  affairs 
of  the  company  to  contribute  his  share  towards 
the  expenses.  On  his  declining  to  do  so,  they,  by 
arrangement  with  a  creditor  of  the  company, 
brought  an  action  against  A.,  in  the  name  of  the 
creditor,  for  the  amount  due  to  the  latter.  A.  then 
filed  his  bill  for  and  obtained  an  injunction  to  re- 
strain the  proceeding  at  law.  On  the  coming  in  of 
the  creditor's  answer,  admitting  the  above  facts, 
but  stating  that  the  committee,  who  were  suing  in 
his  name,  would  guarantee  A.  from  all  liability  on 
his  contributing  75/.,  being  his  proportion  of  the 
expenses  of  the  company,  the  Court  continued  the 
injunction  on  the  terms  of  A.  bringing  that  amount 
into  court.  Cutts  v.  Riddle,  1  De  G.  &  S.  226. 

Where,  by  the  constitution  of  the  committee, 
the  acts  of  the  majority  of  the  managing  committee 
of  a  company  bound  the  whole — Held,  that  a  soli- 
citor, employed  by  the  committee  in  a  suit  insti- 
tuted against  the  committee  by  some  of  the  share- 
holders for  misconduct,  was  authorized  to  enter  an 
appearance  for  any  one  of  the  members  of  the 
committee.  Good/nan  v.  De  Beauvoir,  12  Jur.  989 
— V.  C.  E.  Affirmed  by  L.  C.  Id.  1037. 

Liability  of  Members.] — Some  time  after  the 
formation  of  a  railway  company,  A.  B.  intimated 
by  letter  his  consent  to  become  a  member  of  the 
provisional  committee  of  the  company.  His  name 
was  accordingly  published  as  one  of  the  persons 
constituting  that  committee,  and  he  afterwards 
took  the,  chair  at  one  of  its  meetings.  A  quantity 


of  stationery  having  been  supplied  by  the  plaintiff 
for  the  use  of  the  company  on  the  order  of  the 
secretary,— Held,  that  A.  B.  might  be  sued  for  so 
much  as  had  been  furnished  after  the  letter  declar- 
ing his  willingness  to  act  on  the  provisional  com- 
mittee. Barnett  or  Bartlett  v.  Lambert,  15  Law 
J.,  N.  S.,  Exch.,  305  ;  10  Jur.  416. 

Qufere,  whether,  where  goods  for  the  use  of  a 
railway  company  are  ordered  by  a  majority  of  the 
committee,  against  the  dissent  of  the  minority, 
the  person  supplying  the  goods  can  sue  the  mem- 
bers of  the  minority  for  their  price.  Ib. 

The  relation  of  co-provisional  committee-men 
of  a  railway  company,  for  the  construction  of 
which  no  act  of  Parliament  has  been  obtained,  is 
not  a  co-partnership;  nor  does  it  constitute  a 
quasi  co-partnership,  so  as  to  render  one  of  them 
an  agent  for  the  rest  for  the  purposes  of  the  preli- 
minary proceedings  necessary  to  enable  them  to 
obtain  an  act.  Reynell  v.  Lewis;  S.  P.  Wyld  v. 
Hopkins,  10  Jur.  972,  1097— Exch. 

Therefore,  where  a  party  is  sued  as  member  of 
the  provisional  committee  of  such  a  company  for 
goods  supplied  to  the  use  of  the  company,  the  law 
will  not,  from  the  mere  fact  of  his  having  con- 
sented to  become  such  provisional  committee-man, 
imply  an  authority  given  by  defendant  to  every 
other  committee-man  to  give  the  order  out  of 
which  the  contract  arose ;  and  this  holds  even 
though  no  money  be  supplied  for  the  expenses  of 
the  scheme.  Ib. 

In  such  case  it  must  be  shown  that  the  contract 
sued  on  was  made  by  defendant  either  personally 
or  by  an  agent  duly  constituted  for  the  purpose  of 
making  it;  and  the  jury,  in  determining  this  ques- 
tion, are,  with  due  assistance  from  the  judge,  to 
apply  the  legal  principles  affecting  the  relation  of 
principal  and  agent.  Ib. 

The  agreement  to  become  a  provisional  com- 
mittee-man of  a  railway  company,  means  an  agree- 
ment to  act  on  the  provisional  committee,  in 
carrying  into  effect  the  preliminary  arrangements 
for  petitioning  Parliament  for  a  bill  for  the  railway, 
and  so  promote  the  scheme.  Ib. 

Where  defendant  in  such  a  case  has  not 
only  consented  to  become  provisional  committee- 
man,  but  has  authorized  his  name  to  be  inserted 
in  a  particular  prospectus  of  the  company,  and 
that  prospectus  has  been  so  publicly  circulated,  with 
his  consent,  that  a  jury  would  presume  that  plain- 
tiff knew  of  it ;  or  if  plaintiff  has  had  it  shown  to 
him  at  or  before  the  time  of  making  the  contract, 
and  has  in  either  case  acted  upon  it  in  making  the 
contract,  the  question  of  defendant's  liability  will 
depend  on  the  contents  of  the  prospectus,  and  the 
inference  which  a  reasonable  man  ought  to  draw 
from  them.  Ib. 

If  the  prospectus  merely  state  the  names  of  the 
provisional  committee,  and  no  light  can  be  derived 
from  the  context,  it  does  not  alter  defendant's 
liability.  Ib. 

Certain  persons  proposing  to  form  a  company, 
applied  to  defendant  to  become  president,  to  which 
he  assented,  and  permitted  himself  to  be  publicly 
named  as  president  of  such  intended  company. 
The  company  was  never  formed,  but  meetings  pre- 
liminary to  the  formation  of  it  were  held,  at  one  of 
which  defendant  presided:  —  Held,  that  a  jury 
might,  if  they  thought  fit,  infer  that  defendant  by 
his  conduct  held  himself  out  as  contracting  for 
work  to  be  done  in  respect  of  such  preliminary 
proceedings,  though  the  order  for  such  work  and 
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labour  was  not  directly  given  by  the  defendant 
and  that  defendant,  if  he  so  held  himself  out,  was 
liable   for  the  work  performed.      Luke  v.  Argyl 
(Duke  of),  6  Q.  B.  477. 

In  an  action  against  one  of  the  provisional  com- 
mittee of  a  railway  company,  registered  provision- 
ally under  7  &  8  -Viet.  c.  110,  it  appeared  that  a 
prospectus  had  been  issued,  stating  that  the  capi- 
tal of  the  company  was  to  be  2,000, 0001.,  to  be 
raised  by  80,000  shares  of  251.  each,  with  a  depo- 
sit of  21.  12s.  6d.  on  each  share.  Plaintiff  having 
applied  for  shares  in  the  company,  a  letter  o: 
allotment  for  thirty  shares  was  sent  to  her  by  the 
secretary,  requiring  her  to  pay  the  amount  of  the 
deposit  on  them  into  a  bank,  or  that  the  letter  of 
allotment  would  be  void  ;  but  that  it  with  the 
banker's  receipt  for  the  deposit  would  be  exchanged 
for  scrip  on  the  allottee  presenting  them  at  the  com- 
pany's office,  and  executing  the  parliamentary  con- 
tract and  subscribers'  agreement.  This  deposit 
was  accordingly  paid  ;  but  no  more  than  70,000 
shares  were  allotted  ;  and  plaintiff  on  applying  for 
scrip  was  informed  by  the  secretary  that  the  direc- 
tors did  not  mean  to  issue  scrip ;  and  on  plaintiff 
requiring  her  deposit  back  again,  she  received  for 
final  answer  from  one  of  the  provisional  commit- 
tee, not  defendant,  that  a  statement  would  be 
made  of  the  concerns  of  the  company,  and  the 
surplus  would  be  divided  : — Held,  first,  that  as- 
suming that  the  scheme  for  establishing  the  rail- 
way company  had  proved  abortive,  the  allottee 
was  entitled  to  recover  back  her  deposit  in  an  ac- 
tion for  money  had  and  received.  Walstab  v. 
Spottiswoode,  15  Law  J.,  N.  S.,  Exch.,  193;  10 
Jur.  460,  498. 

Held,  secondly,  that  there  was  evidence  from 
which  a  jury  might  infer  that  the  plan  for  estab- 
lishing the  company  was  at  an  end.  Ib. 

Qutere,  whether  a  special  count  in  assumpsit  for 
not  delivering  scrip  could  be  maintained  under 
these  circumstances.  Ib. 

Declarations  of  various  liabilities  incurred  by 
directors  of  a  joint-stock  company  in  respect  of 
the  acts  of  their  co-directors.  Benson  v.  Heathorn, 
2  Coll.  C.  C.  309. 

The  plaintiff  having  released  one  of  the  direc- 
tors in  order  to  render  him  a  competent  witness  on 
the  trial  at  law, — Held,  that  if  such  release  were  a 
proper  act  to  be  done  in  furtherance  of  the  de- 
fence of  the  action,  his  share  of  the  loss  is  to  be 
borne  equally  by  all  parties  having  the  benefit  of 
the  defence  at  law,  and  inquiries  were  directed  as 
to  that  point.  Lefroy  v.  Gore,  1  Jones  &  Lat.  571. 

A  person  who  originally  is  named  in  the  pros- 
pectus as  a  director,  and  afterwards  ratifies  and 
consents  to  his  appointment  as  such,  is  liable  on 
the  intermediate  contracts  entered  into  by  his  co- 
directors.  Ib. 

This  bill  stated,  that  a  railway  company  had 
been  formed,  and  one  of  the  creditors  of  the  com- 
pany, after  being  paid  his  debt  by  the  managing 
committee,  had  brought  an  action  for  payment  of 
the  said  debt,  at  the  instigation  of  the  committee, 
against  the  plaintiff,  who  was  a  shareholder  in  the 
company.  The  bill  was  filed  against  the  creditor 
and  the  members  of  the  committee  for  an  injunc- 
tion to  restrain  the  action,  and  that  the  committee 
might  be  restrained  from  distributing  or  paying 
away  the  assets  in  their  hands,  except  in  discharge 
of  the  liabilities  of  the  company.  A  demurrer  for 
want  of  equity  and  multifariousness  was  over- 
ruled : — Held,  also,  that  the  other  shareholders 


need  not  be  made   parties  to   the  suit.     Lewis  v. 
Billing,  15  Law  J.,  N.  S.,  V.  C.,  425. 

The  bill  was  filed  by  two  shareholders  in  a  rail- 
way company  on  behalf  of  themselves  and  all  the 
other  shareholders,  except  the  defendants,  against 
the  committee  of  management  and  provisional 
committee,  praying  an  account  of  the  assets 
received  by  them,  and  that  the  defendants  might 
be  decreed  to  pay  up  the  deposit  on  the  shares 
allotted  to  them.  The  plaintiffs  alleged,  that  they 
were  induced  to  take  shares  upon  the  faith  of  the 
defendants  having  joined  the  undertaking,  and 
upon  the  prospectuses  issued  by  them.  Two  of 
the  defendants  demurred,  on  the  ground  that  they 
had  taken  no  share  in  the  management  of  the  affairs 
of  the  company,  but  had  only  lent  their  names  as 
provisional  committee-men,  and  that  they  had  not 
signed  the  parliamentary  contract,  and  had  never 
taken  up  their  shares  : — Held,  that  the  bill  did  not 
sufficiently  allege  that  the  two  demurring  defend- 
ants had  agreed  to  take  shares,  or  that  the  plain- 
tiffs had  been  induced  to  take  their  shares  upon 
the  faith  of  those  defendants  having  joined  the 
undertaking.  Demurrer  allowed.  Bell  v.  Mex- 
borough  (Earl),  15  Law  J.,  N.  S.,  V.  C.,  452. 

An  injunction  had  been  obtained,  restraining  the 
members  of  the  managing  committee  of  a  railway 
company  from  obtaining  payment  of  the  deposit 
out  of  court,  on  account  of  alleged  misconduct  on 
the  part  of  the  company.  It  afterwards  appeared 
that  the  deposit  had  been  paid  out  of  a  fund  which 
was  the  joint  property  of  that  railway  company 
and  of  two  others  which  had  been  amalgamated 
with  it.  The  injunction  was  dissolved  as  to  apart 
of  the  deposit,  proportionate  to  that  part  of  the 
fund  which  was  the  property  of  the  other  compa- 
nies. Goodman  v.  De  Beauvoir,  10  Jur.  938 — 
V.  C.  E. 

The  solicitor  who  had  projected,  and,  at  his  own 
expense,  brought  forward  a  scheme  for  making  a 
railway,  entered  into  an  agreement  with  the  per- 
sons who  became  the  provisional  committee  for 
prosecuting  the  undertaking,  that  the  costs  and 
sxpenses  should  be  paid  by  such  solicitor  and  pro- 
ector  ;  and  that  the  members  of  such  provisional 
committee  should  not  be  personally  liable  to  him 
for  such  costs  and  disbursements,  but  that  the 
same  should  be  paid  out  of  the  fund  to  arise  from 
the  deposits  to  be  paid  on  the  shares  : — Held,  that 
this  agreement  was  not  illegal  as  between  the  pro- 
visional committee  and  the  shareholders  regarded 
as  trustee  and  cestui  que  trust,  inasmuch  as  the 
trustee  was  entitled  to  be  indemnified  by  his  cestui 
que  trust  in  respect  of  the  costs  and  expenses  pro- 
perly incurred.  Parsons  v.  Spooner,  5  Hare,  102  ; 
15  Law  J.,  N.S.,  155. 

Quaere,  whether  the  contract  to  pay  future  costs 
out  of  the  deposits  was  illegal,  as  between  the 
solicitor  and  client,  attending  to  the  fact,  that  the 
client  being  a  trustee,  might  properly  stipulate  that 
he  should  not  be  personally  liable  for  the  costs  to 
be  incurred,  but  that  the  same  should  be  paid 
exclusively  out  of  the  trust  fund.  Parsons  v. 
Spooner,  5  Hare,  102  ;  15  Law  J.,  N.  S.,  155. 

The  mere  fact  of  a  person  agreeing  to  become 
a  member  of  the  provisional  committee  of  an  in- 
tended railway  company,  amounts  to  no  more  than 
a  promise  that  he  will  act  with  other  persons  ap- 
pointed, or  to  be  appointed  for  the  purpose  of  car- 
rying the  scheme  into  effect.  Reynell  v.  Lewis, 
S.  P.,  Wyld  v.  Hopkins,  15  M.  &  W.  517;  4  Railw. 
Cas.  351;  16  Law  J.,  Exch.,  25. 

Therefore,  in  an  action  against  a  provisional 
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committee-man  for  goods  supplied  on  the  order  of 
the  solicitor  of  the  company,  it  was  held  that  the 
law  would  not  imply  from  the  mere  fact  of  his 
agreeing  to  be  a  member  of  such  committee,  an 
authority  from  him  to  the  other  members  of  it  to 
make  contracts  by  himself,  or  by  the  solicitor,  nor 
an  authority  to  the  solicitor  to  make  them  on  be- 
half of  the  committee.  Ib. 

If  the  party  not  only  consents  to  be  a  provisional 
committee-man,  but  authorizes  his  name  to  be 
inserted  and  published  in  a  prospectus,  which 
merely  states  the  names  of  the  members  of  the 
provisional  committee,  and  nothing  more,  that 
fact  does  not  alter  the  liability.  Ib. 

If  it  state  the  names  of  an  acting  or  managing 
committee  also,  it  is  a  question  for  the  jury  to  say 
whether  it  means  that  the  latter  are  to  take  upon 
themselves  the  whole  management  of  the  concern, 
or  that  the  former  have  constituted  the  latter  their 
agents  to  manage  it  on  their  behalf,  in  which  case 
the  former  would  be  liable  for  the  contracts  of  the 
latter,  Or  if  the  solicitor's  name  were  mentioned 
in  it,  the  question  for  the  jury  would  be,  whether 
it  meant  that  he  was  to  be  employed  by  those  of 
the  committee  who  acted,  or  that  he  was  already 
appointed  by  all  whose  names  were  mentioned  as 
their  solicitor  to  do  all  solicitor's  work  on  their 
behalf;  and  further,  what  was  the  business  then 
usually  transacted  by  solicitors  in  such  undertak- 
ings on  behalf  of  the  company.  And  the  same  as 
to  the  secretary.  Ib. 

Where  there  is  also  evidence  that  the  defendant 
has  acted  with  relation  to  the  proposed  scheme,  it 
is  a  question  for  the  jury  whether,  by  his  consent 
and  acts,  he  has  authorized  the  solicitor  or  secre- 
tary, or  any  member  of  the  committee,  to  pledge 
his  credit  for  the  necessary  and  ordinary  expenses 
to  be  incurred  in  forming  such  a  company  ;  and  if 
so,  whether  the  work  was  done,  and  the  credit 
given  on  the  faith  of  his  being  liable.  Ib. 

Such  an  intended  association  does  not  constitute 
a  partnership,  inasmuch  as  it  constitutes  no  agree- 
ment to  share  in  profit  or  loss.  Ib. 

The  decisions  of  the  Court  of  Exchequer  in 
Reynell  v.  Lewis  and  Wyld  v.  Hopkins  being  as  yet 
unreversed  by  any  court  of  error,  the  Court  con- 
sidered themselves  bound  by  them,  as  being  the 
judgments  of  a  court  of  co-ordinate  jurisdiction 
with  themselves,  and  declined,  therefore,  to  hear 
any  argument  upon  the  question,  whether  the  sim- 
ple fact  of  a  person  being  a  member  of  a  provi- 
sional committee  was  or  was  not  evidence  to  go 
to  the  jury  to  prove  an  authority  given  by  him  to 
the  secretary  to  make  contracts  in  his  behalf  for 
the  use  of  the  company.  Barker  v.  Stead,  11  Jur. 
90— C.  P. 

An  action  will  not  lie  by  the  secretary  of  a  pro- 
jected railway  company  who  is  one  of  the  regis- 
tered promoters  of  it,  against  the  provisional  com- 
mittee by  whom  he  was  appointed  secretary,  for 
his  salary  as  such  secretary;  unless  it  be  shown 
that  defendants  have  contracted  with  him  in  their 
individual  capacities,  and  not  as  projectors  of  the 
company.  Wilson  v.  Curzon  (Lord),  15  M.  &  W. 
532  ;  11  Jur.  47;  16  Law  J.,  Exch.,  122. 

In  an  action  against  railway  provisional  com- 
mittee-men under  contracts  entered  into  by  the 
committee:  —  Held,  that  to  render  defendants 
liable,  it  was  necessary  to  prove,  not  only  that 
they  were  members  of  the  committee,  but  that 
they  knew  it  to  be  still  in  operation,  and  also  that 
the  expenses  incurred  were  reasonable  and  usual. 
Barrett  v.  Blunt,  2  Car.  &  K.  271— Erie. 
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A  railway  company  having  been  formed,  the 
secretary  wrote  to  the  defendant  inviting  him  to 
be  a  member  of  the  provisional  committee,  to 
which  he  wrote  a  letter  of  assent.  His  name  was 
then  published  as  one  of  the  provisional  commit- 
tee, and  he  afterwards  presided  at  a  meeting  of 
that  committee,  an  action  having  been  brought 
against  him  for  the  price  of  stationery  supplied  by 
order  of  the  secretary  :— Held,  that  the  proper 
question  for  the  jury  was,  whether  the  defendant, 
by  assenting  to  join  the  provisional  committee, 
had  authorized  the  pledging  of  his  credit  for  such 
things  as  were  necessary  for  the  use  of  that  com- 
mittee ;  and  therefore,  that  the  jury  were  right  in 
finding  that  he  was  liable  for  the  stationery  sup- 
plied after  such  consent.  Barnett  v.  Lambert 
4  Railw.  Cas.  308 ;  15  M.  &  W.  489. 

Quaere,  whether,  on  a  division  of  the  commit- 
tee, an  action  can  be  maintained  against  one  of 
the  minority  for  goods  supplied  by  order  of  the 
majority.  Ib. 

The  defendant,  a  sharebroker,  bought  for  the 
plaintiff  scrip  certificates,  which  were  sold  in  the 
share  market  at  a  premium  as  Kentish  Coast  Rail- 
way scrip,  and  were  signed  by  the  secretary  of 
the  railway  company.  The  genuineness  of  this 
scrip  was  afterwards  denied  by  the  directors,  who 
alleged  that  it  was  issued  by  the  secretary  without 
authority.  In  an  action  to  recover  back  from  the 
defendant  the  price  paid  to  him  by  the  plaintiff 
for  this  scrip,  and  for  his  commission,  on  the 
ground  of  its  not  being  genuine  : — Held,  that  the 
proper  question  for  the  jury  was,  whether  what 
the  defendant  intended  to  buy  was  that  which 
was  sold  in  the  market  as  Kentish  Coast  Railway 
scrip.  Lamert  v.  Heath,  15  M.  &  W.  486  ;  4  Railw. 
Cas.  302. 

In  debt  for  inserting  advertisements,  by  the 
proprietor  of  a  newspaper,  against  defendant,  as 
a  member  of  a  provisional  committee  of  a  rail- 
way company,  it  was  proved  that  defendant  had 
acted  as  a  provisional  committee-man.  Orders  for 
inserting  the  advertisements  were  given  after  the 
managing  committee  had  been  appointed,  by  the 
solicitor  of  the  intended  company,  who  was  ap- 
pointed by  the  provisional  committee.  It  did  not 
appear  on  whose  account,  or  by  what  authority, 
the  solicitor  gave  the  orders,  nor  that  they  were 
within  the  execution  of  his  duty  as  solicitor  to  the 
provisional  committee  : — Held,  that  defendant  was 
not  liable.  Cooke  \.  Tonkin,  11  Jur.  304 ;  16  Law 
J.,  Q.  B.,  153. 

At  a  meeting  of  the  provisional  committee  of  a 
railway  company,  after  certain  resolutions  appoint- 
ing the  engineers,  the  solicitor,  and  other  officers 
of  the  company,  the  following  resolution  was 
lastly  come  to:  —  "  That  the  salaries  remunera- 
tive of  the  above  officers  and  promoter  be  payable 
out  of  the  deposits,  and  that  the  provisional  com- 
mittee be  held  not  liable  for  the  same."  At  that 
meeting  A.  was  appointed  engineer  to  the  com- 
pany, and  B.,  being  a  provisional  committee-man, 
and  also  in  the  acting  committee,  at  a  subsequent 
meeting  assented  to  the  above  resolutions.  In  an 
action  for  work  and  labour,  as  an  engineer,  brought 
by  A.  against  B.:  —  Held,  that  the  last  resolution 
absolved  B.  from  all  personal  responsibility.  Giles 
v.  Smith,  11  Jur.  334— C.  P. 

A  prospectus  issued  by  a  projected  railway 
company,  gave  the  names  of  a  provisional  com- 
mittee, and  also  of  a  committee  of  management, 
and  one  of  the  clauses  of  the  prospectus  em- 
powered the  committee  of  management  to  apply 
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the  funds  of  the  company  for  all  the  expenses  in- 
curred in  the  formation  of  the  company  :  — Held, 
that  the  committee  of  management  were  not  there- 
by empowered  to  pledge  the  credit  of  the  pro- 
visional committee  for  advertisements  inserted  in 
a  newspaper,  and  that  a  verdict  of  a  jury  to  this 
effect  was  right.  Dawson  v.  Morrison,  16  Law  J., 
C.  P.,  240. 

Declaration  in  assumpsit  against  three  members 
of  a  company,  contained  a  special  count  on  a  con- 
tract for  building  a  steam  carriage,  and  counts  for 
goods  bargained  and  sold,  and  upon  an  account 
stated.  The  contract  was  made  by  plaintiff  with 
the  committee  of  a  company  on  the  14th  Novem- 
ber, 1839,  and  as  the  work  proceeded,  alterations 
were  made  in  the  construction  of  the  carriage 
from  time  to  time,  with  the  approbation  of  mem- 
bers of  the  committee.  In  January,  1840,  defend- 
ant M.  became  a  member,  and  authorized  a  pay- 
ment of  200/.  on  account  of  the  carriage  then 
building :  he  also  took  an  active  part  in  trying  and 
making  experiments  with  the  carriage;  and,  upon 
an  application  for  money  by  plaintiff,  promised 
payment: — Held,  that  a  new  contract  in  January, 
1840,  could  not  be  implied  ;  that  the  circumstance 
of  defendant  M.  acquiring  an  interest  in  the  sub- 
ject-matter of  the  original  contract  did  not  make 
him  a  party  to  it ;  and  that  his  promise  of  payment 
was  without  consideration,  and  would  not  support 
the  count  upon  an  account  stated  with  all  defend- 
ants. Beale  v.  Mouls,  11  Jur.  845;  16  Law  J., 
Q.  B.,  410. 

Held  also,  that  if  the  property  in  the  subject- 
matter  of  the  contract  passed  by  the  payment  on 
account,  it  would  pass  according  to  the  contract, 
and  would  not  vest  the  property  in  defendant  M. 
Ib. 

In  an  action  against  a  member  of  the  pro- 
visional committee  of  a  projected  railway  com- 
pany, on  a  contract  made  by  the  managing  com- 
mittee of  that  company,  it  is  a  question  for  the 
jury  whether  the  defendant,  as  member  of  the  pro- 
visional committee,  appointed  the  managing  com- 
mittee his  agents,  with  power  to  pledge  his  credit. 
Williams  v.  Pigot,  12  Jur.  313;  17  L.  J.,  Exch., 
196. 

A  jury  ought  not  to  infer,  from  the  mere  fact  of 
the  appointment  of  a  managing  committee  by  the 
provisional  committee  of  such  a  company,  that 
they  thereby  intended  to  constitute  the  managing 
committee  their  agents,  so  as  to  entitle  them  to 
pledge  their  credit — Per  Parke,  B.  Ib. 

The  plaintiff,  one  of  the  registered  promoters 
of  a  railway  company  provisionally  registered,  at 
a  meeting  of  the  provisional  committee  was  ap- 
pointed secretary,  and  other  persons,  of  whom 
the  defendant  was  one,  managing  committee  of 
the  company.  The  proceedings  at  this  meeting 
were  subsequently  confirmed  by  the  defendant : — 
Held,  that  upon  these  facts  there  was  no  evidence 
for  the  jury  of  a  personal  contract  with  the  de- 
fendant, and  that  the  plaintiff  and  defendant  being 
co-contractors,  the  former  could  not  recover  from 
the  latter  for  wages  as  a  secretary.  Wilson  v. 
Curzon  (Viscount),  5  Railw.  Cas.  24 ;  16  M.  &  W. 
532. 

A  member  of  a  committee  formed  for  the  pur- 
pose of  promoting  an  improvement  bill  in  Parlia- 
ment is  not  liable  to  the  solicitor  of  the  committee 
for  work  done  by  him  for  the  committee  as  such 
solicitor  before  he  became  a  member  of  the  com- 
mittee. Bremner  v.  Chamber  lay  ne,  2  C.  &  K.  560 
— Rolfe 


The  plaintiff,  having  by  order  of  the  solicitor 
advertised  the  prospectuses  of  a  projected  railway 
company,  and  supplied  them  with  newspapers, 
brought  his  action  of  debt  against  one  of  the  pro- 
visional committee.  The  jury  having  found  a  ver- 
dict for  the  plaintiff: — Held,  that  there  was  no 
evidence  that  the  person  who  employed  the  plain- 
tiff had  any  authority,  either  express  or  implied, 
from  the  defendant,  to  pledge  his  credit.  Cook  v. 
Tonkin,  4  Railw.  Cas.  704— Q.  B. 

Where  an  attorney  of  a  railway  company  con- 
tracted as  such,  but  managed  all  the  concerns  of 
the  company,  there  being  no  acting  committee — 
Held,  that  the  attorney  was  not  personally  liable 
under  such  contracts.  Rtissel  v.  Reece,  2  C.  &  K. 
669— Wilde. 

One  who  merely  assents  to  his  name  being  pub- 
lished in  a  list  of  provisional  committee  of  a  pro- 
jected railway  company  does  not  thereby  impliedly 
authorize  the  secretary,  or  any  one  else,  to  pledge 
his  credit  for  goods  supplied  to,  or  work  done  for, 
the  company.  Barker  v.  Stead,  3  C.  B.  946. 

To  prove  that  the  defendant,  J.  S.,  of  B.,  wool- 
stapler,  wrote  a  letter  authorizing  the  secretary  of 
a  projected  railway  company  to  insert  his  name  in 
the  list  of  committee-men,  a  witness  was  called, 
who  stated  that  he  knew  a  J.  S.,  of  B.,  a  wool- 
stapler,  and  that  the  letter  produced,  and  bearing 
the  B.  postmark,  was  his  handwriting  :  the  witness 
further  stating,  that  he  knew  another  J.  S.,  of  B., 
also  a  woolstapler  :  —  Semble,  that  this  was  not 
evidence  to  go  to  the  jury  to  identify  J.  S.  the 
committee-man  with  J.  S.  the  party  sued.  Ib. 

The  defendant  was  a  provisional  committee- 
man,  and  had  applied  for  shares  in  a  railway  com- 
pany, which  however  never  issued  any  shares,  and 
the  secretary  of  which,  appointed  however  by  the 
promoters,  only  had  entered  into  certain  contracts, 
which  he  communicated  to  the  committee  : — Held, 
that  the  defendant  was  not  liable  on  such  con- 
tracts ;  and  that  the  tender  of  40/.  to  the  attorney 
of  the  company,  as  it  did  not  appear  on  what  ac- 
count it  was  tendered,  and  he  had  dealings  and 
other  business  with  him,  was  not  evidence  of  an 
admission  to  go  to  the  jury.  Barker  v.  Lyndon, 
2  C.  &  K.  651— Wilde. 

The  plaintiff  was  appointed  engineer  to  a  rail- 
way company  at  a  meeting  of  the  provisional  com- 
mittee. The  defendant  had  previously  agreed  to 
join  that  committee,  and  had  forwarded  applica- 
tions for  shares,  but  whether  before  or  after  the 
meeting  was  uncertain.  An  individual  answering 
the  defendant's  name  was  present  at  the  meeting, 
and  visited  the  office  of  the  company  : — Held,  that 
there  was  no  evidence  to  go  to  the  jury  of  the  de- 
fendant's identity  with  that  individual.  Giles  v. 
Cornfoot,  2  C.  &  K.  653— Wilde. 

The  defendants  were  provisional  committee-men 
of  a  railway  company,  and  were  appointed,  but 
without  their  consent  being  obtained,  members  of 
the  acting  committee.  Advertisements  to  that 
effect  were  published,  and  became  known  to  them, 
but  they  never  attended  any  meetings  of  the  com- 
pany or  committees: — Held,  that  they  were  not 
liable  for  the  contracts  made  in  their  absence. 
Griffin  v.  Beverley,  2  C.  &  K.  648— Wilde. 

In  assumpsit  against  one  of  the  provisional  com- 
mittee of  a  railway  company,  for  advertising  the 
prospectuses  of  the  company,  it  appeared  that 
there  was  a  provisional  committee  and  a  committee 
of  management ;  that  the  advertisements  were  or- 
dered by  the  committee  of  management,  of  which 
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the  defendant  was  not  a  member ;  that  the  pros- 
pectuses issued  by  the  company  contained  a  clause, 
"  that,  until  the  act  shall  be  obtained,  the  affairs 
of  the  company  shall  be  under  the  control  of  the 
committee  of  management  for  the  time  being,  to 
whom  power  is  given  to  allot  the  shares,  and  to 
apply  the  funds  of  the  company  for  all  the  ex- 
penses incurred  in  the  formation  of  the  company," 
&c.  The  jury  having  found  a  verdict  for  the  de- 
fendant— Held,  that  the  managing  committee  had 
no  authority,  either  express  or  implied,  to  pledge 
the  credit  of  the  provisional  committee,  and  that 
the  verdict  was  right.  Dawson  v.  Morrison, 
5  Railw.  Cas.  62 ;  16  L.  J.,  C.  P.,  240. 

In  an  action  by  an  attorney  for  his  bill  of  costs 
against  a  provisional  committee-man  of  a  railway 
company,  to  prove  a  delivery  of  the  bill,  under 
the  6  ft  7  Viet.  c.  73,  s.  37,  the  plaintiff  proved 
that  he  inclosed  his  bill  in  a  letter  to  the  solicitor 
of  the  company  and  sent  it  to  his  house,  and  that 
the  bill  was  afterwards  laid  before  two  meetings  of 
the  provisional  committee,  at  one  of  which  the  de- 
fendant was  present : — Held  sufficient.  Egging- 
ton  v.  Cumberledge,  5  Railw.  Cas.  113;  1  Exch. 
Rep.  271. 

Amalgamation  of  Railway  Companies.] — To  a 
declaration  on  an  indenture  between  plaintiff  and 
defendants,  provisional  directors  of  a  projected 
railway  company  called  the  Direct  Northern,  after 
reciting  that  the  plaintiff  was  owner  of  certain 
lands  through  which  that  railway  and  another, 
called  the  Great  Northern,  were  intended  to  pass, 
and  that  the  plaintiff"  would  support  the  former  and 
oppose  the  latter  line,  it  was  covenanted,  that,  if 
the  Direct  Northern's  bill  should  pass  before  six 
months  from  the  date  of  the  deed,  the  company 
should  pay  the  plaintiff  certain  sums  of  money, 
in  certain  specified  cases,  for  the  injury  done  to 
and  for  the  purchase  of  his  land  ;  that,  if  the  Great 
Northern's  bill  should  pass  within  eighteen  months 
from  the  same  date,  the  Direct  Northern  was  to 
pay  the  plaintiff,  within  three  months  after  that 
event,  certain  sums  of  money,  in  certain  specified 
cases,  for  compensation,  &c.;  provided,  that,  if  no 
act  authorizing  the  Direct  Northern  to  make  their 
line  should  be  passed  within  six  months  from  the 
date  of  the  indenture,  each  party  might  put  an  end 
to  the  agreement  by  giving  notice  in  writing;  and 
that,  after  the  giving  of  such  notice,  the  agree- 
ment and  everything  contained  in  it  should  be  ab- 
solutely null  and  void,  except  the  proviso  and  a 
covenant  as  to  certain  costs  to  be  paid  to  the 
plaintiff;  and,  lastly,  that  if  the  companies  should 
be  amalgamated,  that  then,  three  months  after 
such  event,  the  amalgamated  companies  should 
pay  certain  sums  of  money  in  certain  events,  one 
of  these  being  the  sum  of  6000Z.  if  the  line  fol- 
lowed the  course  of  the  direct  line,  without  a 
branch  to  Stamford  ;  and  that,  in  such  case,  all  the 
covenants  applicable  were  to  be  performed  by  the 
amalgamated  companies.  The  declaration,  after 
alleging  that  the  companies  were  amalgamated, 
that  the  line  took  the  line  of  the  Direct  Northern, 
without  a  branch  to  Stamford,  and  that  the  period 
of  three  months  had  elapsed,  concluded  with  lay- 
ing as  a  breach  the  non-payment  of  the  6000Z. 
The  defendants  pleaded,  that  no  act  of  Parlia- 
ment, authorizing  the  Direct  Northern  to  make 
their  intended  line,  was  passed  within  six  calendar 
months  ;  and  that  the  defendants  gave  the  plaintiff 
notice  that  they  were  desirous  to  put  an  end  to  the 
agreement;  and  that  no  part  of  the  line  had  passed 
through  plaintiff's  estate,  or  that  it  had  been  in- 
jured under  the  act : — Held,  on  general  demurrer, 


that  the  plea  was  a  good   answer  to  the  action. 
Lindsey  (Earl}  v.  Capper,  1  Exch.  Rep.  579. 

Dissolution   of   Companies.] — To   an   action    for 
money  had  and  received,  the  plea  stated,  that  be- 
fore the  passing  of  the  9  &  10  Viet.  c.  28,  intituled 
"  An  Act  to  facilitate  the  Dissolution   of  Railway 
Companies,"  a  prospectus  had  been  issued  for  the 
formation    of  a    certain    railway   company,  to  be 
called  &c.,  by  which  prospectus  the  defendant  and 
certain  other  persons  were  declared  to  be  a  pro- 
visional committee,  and  the  capital  was  to  consist 
of  &c.     The  plea  also   stated   that  a  certain  num- 
ber  of  shares   were  allotted  to  the  plaintiff,  and 
that  the  defendant  and  the  rest  of  the  committee 
received  from  the  plaintiff  a  certain  deposit  on  the 
shares  allotted,  identifying  the  amount  of  such  de- 
posit with  the  amount  sought  to  be  recovered  in 
the    action,  and    alleging   that   the   same   was  so 
sought  to  be  recovered   by  reason  of  the  under- 
taking not  being  prosecuted  for  a  time  which  the 
plaintiff  alleged   to  be    unreasonable.     The  plea 
further  stated,  after  such  receipt  of  the  money,  a 
meeting  of  the  shareholders,  at  which,  according 
to  the  direction  of  the  said  statute,  the  company 
was   dissolved  ;   and  alleged,  that  thereupon  the 
affairs  of  the  company  became  liable  to  be  wound 
up  ;  that  the  deposit-money  sought  to  be  recovered 
in  the  action  was  subject  to  the  resolution  for  dis- 
solving the  company,  and  was  a  part  of  the  affairs 
of  the  company,  to  be  wound  up  as  aforesaid  ;  and 
that  the  affairs  of  the  company  had  not  been  wound 
up,  nor  had  a  reasonable  time  elapsed  for  winding 
up  the  same: — Held  bad,  as  amounting  to  a  plea 
of  the  general  issue.     Owenv.  Challis,  12Jur.  701; 
17  L.  J.,  C.  P.,  266. 

Actions  against.]  —  A  writ  of  summons,  des- 
cribing a  public  company  as  now  or  late  carrying 
on  business  in  King  William-street,  in  the  city  of 
London,  was  served  upon  a  director  at  Barnet,  in 
Middlesex: — Held,  that  both  writ  and  service 
were  irregular.  Pilbrow  v.  Pilbrow's  Atmospheric 
Railway  Company,  3  C.  B.  730;  4  Railw.  Cas.  683. 

By  the  5  &  6  Will.  4,  c.  cvii,  the  company  were 
empowered  to  construct  a  railway,  and  to  convey 
upon  it  such  goods  as  should  be  offered  to  them 
for  that  purpose,  and  to  make  such  reasonable 
charges  as  they  might  from  time  to  time  determine 
upon.  By  sect.  223  it  was  enacted,  that  no  action 
&c.  should  be  brought  &c.  against  any  person  for 
anything  done  in  pursuance  of  the  act,  or  in  the 
execution  of  the  powers  thereof,  unless  twenty 
days'  previous  notice  in  writing  should  be  given 
to  such  person.  By  the  2  Viet.  c.  27,  s.  24,  it  was 
enacted,  that  the  charges  by  the  said  act  au- 
thorized to  be  made  should  be  charged  equally  to 
all  persons  : — Held,  that  the  taking  of  toll  by  the 
company  was  an  act  done  in  the  execution  of  the 
powers  of  their  act;  and  that,  in  an  action  against 
them  to  recover  the  amount  of  certain  overcharges, 
they  were  entitled  to  notice  of  action  ;  for 
which,  however,  the  plaintiff,  having  succeeded, 
was  entitled  to  charge,  although  that  charge  was 
not  included  in  the  amount  indorsed  on  the  writ 
Kent  v.  Great  Western  Railway  Company,  4  Rail w 
Cas.  699  ;  3  C.  B.  174  ;  4  Dowl.  &  L.  562. 

Execution  against  Members.} — In  1S37  certain 
persons  projected  the  India  steam-ship  company. 
Prospectuses  were  issued,  containing,  amongst 
other  names,  that  of  the  defendant,  as  a  director. 
The  defendant  attended  at  the  board-room  as  a 
director,  and  official  papers  were  sent  thence  to 
his  residence,  from  October,  1837,  to  March,  1838, 
but  not  subsequently.  In  July,  1838,  the  company 
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obtained  their  act,  in  which  the  defendant  was 
named  as  a  director.  In  July,  1839,  a  memorial 
was  inrolled,  but  it  did  not  contain  the  defendant's 
name,  nor  did  he  execute  the  company's  deed, 
although  his  name  was  inserted  as  a  director.  In 
November,  1843,  a  judgment  was  signed  against 
the  secretary,  in  an  action  begun  on  the  15th 
April,  1840  : — Held,  that  these  facts  did  not  estab- 
lish that  the  defendant  was  a  member  of  the  com- 
pany at  the  time  of  the  judgment.  Scott  v.  Berke- 
ley, 3  C.  B.  925;  5  Railw.  Cas.  51. 

The  68th  section  of  7  &  8  Viet.  c.  110,  which 
dispenses  with  a  suggestion  of  scire  facias  in 
issuing  execution  against  a  shareholder  of  a  com- 
pany registered  under  that  act,  upon  a  judgment 
obtained  against  the  company,  applies  to  execu- 
tions on  such  judgments  at  the  suit  of  creditors, 
and  is  not  confined  to  actions  at  the  suit  of  share- 
holders for  reimbursement  of  loss  incurred  by 
them  in  actions  against  the  company.  Peart  v. 
Universal  Salvage  Company,  12  Jur.  1027 — C.  P. 

The  returns  of  the  names  of  shareholders,  under 
the  7  &  8  Viet.  c.  110,  are  sufficient  prima  facie 
evidence  that  the  parties  named  in  them  are  share- 
holders, to  justify  the  Court  in  issuing  execution 
against  them,  under  the  7  &  8  Viet.  c.  110,  s.  68. 
Turner  v.  Metropolitan  Live  Stock  Company, 
17  L.  J.,  Exch.,  264. 

Notice  under  that  section  need  not  be  personally 
served.  Ib. 

Where  the  plaintiff,  who  had  obtained  a  judg- 
ment against  a  company,  gave  notice  to  a  former 
shareholder  of  his  intention  to  make  a  motion  to 
the  Court,  or  an  application  to  one  of  the  judges 
thereof,  for  a  rule  or  summons,  calling  upon  him 
to  show  cause  why  execution  should  not  issue 
against  him,  and  accordingly  obtained  a  summons, 
which  was  dismissed  by  the  judge  at  chambers  : — 
Held,  that  the  notice  was  thereby  exhausted,  and 
that  the  plaintiff  was  not  entitled  under  it  to  make 
a  subsequent  motion  to  the  Court.  Garden  v.  Uni- 
versal Gas-light  Company,  12  Jur.  630 — C.  P. 

Against  Members  of  Banking  Companies.}  — See 
BANK  (JOINT-STOCK). 

Suits  in  Equity  relating  to  Public  Companies.]  — 
The  directors  of  a  railway  company,  for  the  pur- 
pose of  increasing  the  traffic,  proposed  to  guaran- 
tee certain  profits,  and  secure  the  capital  of  an 
intended  steam-packet  company,  who  were  to  act 
in  connexion  with  the  railway  : — Held,  first,  that 
such  a  transaction  was  not  within  their  powers, 
and  they  were  restrained  by  injunction.  Held, 
secondly,  that,  in  such  a  case,  one  of  the  share- 
holders in  a  railway  company  was  entitled  to  sue 
"  on  behalf  of  himself  and  all  the  other  share- 
holders, except  the  directors,"  who  were  defend- 
ants, although  some  of  the  shareholders  had  taken 
shares  in  the  steam-packet  company.  Co/man  v. 
Eastern  Counties  Railway  Company,  10  Beav.  1; 
11  Jur.  74;  16  L.  J.,  Chanc.,  73. 

A  plaintiff  filed  a  bill,  on  behalf  of  himself  and 
other  shareholders  in  a  railway  company,  to 
restrain  the  directors  committing  a  breach  of 
trust.  It  appeared  that  he  was  suing  at  the  insti- 
gation of  another  rival  company: — Held,  that  this 
circumstance  was  not,  of  itself,  sufficient  to  pre- 
vent his  obtaining  a  special  injunction  on  the 
merits  of  his  case.  Jb. 

A  joint-stock  company  was  formed  for  making  a 
railway ;  but,  some  time  afterwards,  the  project 
was  abandoned.  One  of  the  shareholders  then 
filed  a  bill,  on  behalf  of  himself  and  all  the  other 
shareholders)  except  the  members  of  the  managing 


committee,  who  were  made  defendants,  praying 
for  an  account  of  the  monies  received  and  the 
expenses  properly  incurred  by  the  defendants  on 
account  of  the  company  ;  that  the  plaintiff  and 
the  other  shareholders  might  be  declared  liable  to 
contribute  to  such  expenses  in  proportion  to  the 
number  of  their  shares,  or  in  such  other  propor- 
tion as  the  Court  should  think  just,  and  that  such 
proportion  might  be  deducted  out  of  the  deposit 
on  their  shares,  and  the  residue  be  repaid  to  them  ; 
and  that  the  surplus  of  the  monies  in  the  hands  of 
the  defendants,  after  discharging  the  debts  and 
liabilities  of  the  company,  might  be  applied  in  aid 
of  the  objects  of  the  suit,  as  the  Court  should  direct. 
A  demurrer  to  the  bill,  for  want  of  equity  and 
want  of  parties,  was  overruled.  Cooper  v.  Webb, 
15  Sim.  454.  See  11  Jur.  443— C. 

After  a  railway  project  had  been  abandoned, 
and  the  directors  had  returned  some  of  the  share- 
holders II.  8s.  per  share  on  their  deposits,  one  of 
the  shareholders,  who  had  received  that  sum,  filed 
a  bill  on  behalf  of  himself  and  all  the  other  share- 
holders, except  the  defendants,  (who 'were  the 
directors),  praying  for  an  account  of  the  receipts 
and  payments  of  the  defendants  as  directors;  that 
the  balance  which  should  be  found  due  from  them 
might  be  paid  into  court  and  be  applied,  first,  in 
paying  1Z.  8s.  per  share  to  the  shareholders  who 
had  not  received  that  sum;  and  that  the  residue 
might  be  divided  amongst  all  the  shareholders  in 
proportion  to  their  shares.  Two  of  the  defendants 
stated,  in  their  answer,  that  the  shareholders  who 
had  received  the  I/.  8s.  per  share,  received  it  in 
full  satisfaction  of  their  claims  on  the  funds  of  the 
company: — Held,  that  the  bill  ought  to  have  been 
filed  on  behalf  of  the  shareholders  who  had  re- 
ceived the  payment,  and  that  the  other  share- 
holders ought  to  have  been  made  defendants. 
Lovell  v.  Andrew,  15  Sim.  581. 

Bill  by  shareholders  in  a  railway  company,  pro- 
visionally registered,  on  behalf  of  themselves  and 
all  other  the  shareholders,  except  the  defendants, 
against  various  persons,  including  C.  and  A., 
whose  names  appeared  on  the  prospectus  as  form- 
ing the  provisional  committee,  and  against  the 
committee  of  management,  amongst  whom  C.  and 
A.  were  not,  alleging  that  they  were  induced  to 
become  shareholders  in  the  said  company  from 
seeing  the  names  of  the  provisional  committee; 
that  the  defendants,  including  C.  and  A.,  accepted 
150  shares  each,  which  were  allotted  to  them,  but 
that  they  had  not  been  duly  registered  as  share- 
holders, and  had  not  signed  the  parliamentary 
contract  nor  the  subscribers'  agreement,  and  had 
not  paid  up  any  part  of  the  prescribed  deposit; 
that  the  committee  of  management  refused  to 
enforce  payment  thereof,  and  had  been  guilty  of 
various  other  acts  of  misfeazance,  by  reason 
whereof  the  objects  of  the  company  had  wholly 
failed  :  praying  an  account  of  the  assets,  including 
the  unpaid  deposits,  a  receiver,  and  a  due  admi- 
nistration of  the  assets,  &c.  Demurrer  by  C.  and 
A.,  for  want  of  equity,  allowed.  Bell  v.  Mexbo- 
rough,  (Lord),  12  Jur.  65;  17  L.  J.,  Chanc., 
296— C. 

To  a  bill  filed  by  a  subscriber  to  a  railway  com- 
pany, on  behalf  of  himself  and  all  other  share- 
holders, except  the  defendant,  praying  the  winding 
up  the  affairs  of  the  company  and  a  division  of  the 
assets,  a  plea  was  put  in,  averring  that  the  plaintiff, 
who  had  signed  the  subscribers'  agreement,  had 
not  a  common  interest  with  those  who  had  not. 
But  it  appearing  that  the  allottees  of  shares  had, 
on  their  application  for  shares,  signed  a  paper, 
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undertaking  to  sign  that  document  and  the  parlia- 
mentry  contract,  the  Court  overruled  the  plea, 
reserving  the  benefit  of  it  to  the  hearing.  Sibson 
\.  Edgworth,  12  Jur.  279— V.  C.  B. 

In  a  suit  by  an  individual  shareholder  in  an 
incorporated  company,  on  behalf  of  himself  and 
all  other  shareholders,  except  the  defendants,  who 
were  the  managing  body  of  the  company,  the  bill 
stated,  as  the  ground  of  complaint,  various  acts, 
which,  on  demurrer,  the  Court  considered  to  be 
acts  within  the  powers  of  the  corporators,  and  all 
to  have  been  sanctioned  by,  and  to  have  thus 
become  the  acts  of,  the  whole  corporate  body  : — 
Held,  by  the  Lord  Chancellor,  allowing  a  demurrer 
to  the  bill,  and  acting  on  the  principles  laid  down 
in  Foss  v.  Harbottle,  2  Hare,  461,  and  Mozley  v. 
Alston,  1  Ph.  790,  11  Jur.  315,  that  no  case  was 
made  for  the  interference  of  a  court  of  equity. 
Lord  v.  Copper-miners'  Company,  12  Jur.  1059 — C. 

The  promoters  of  an  intended  railway  issued  a 
prospectus,  stating  the  particulars  of  the  scheme, 
and  that  the  landowners  had  been  applied  to,  and 
were  generally  in  favour  of  the  line,  and  mention- 
ing the  number  of  the  shares  and  the  amount  of 
the  capital.  Three  persons  applied  separately  for 
shares,  but  agreed  among  themselves  that  they 
should  be  jointly  interested  in  any  shares  which 
might  be  allotted  to  them.  The  promoters  allotted 
certain  shares  to  each  of  these  three  persons,  and 
stated,  that  all  the  shares  were  subscribed  for,  and 
the  allottees  signed  the  usual  contracts  required 
by  the  standing  orders  of  Parliament.  An  act  was 
afterwards  applied  for,  but  was  opposed  by  land- 
owners, who  were  proprietors  of  nearly  half  the 
land  required,  and  it  was  ultimately  rejected.  It 
appeared  that  all  the  shares  were  not  subscribed 
for,  and  the  promoters  offered  to  return  to  the 
shareholders  all  the  money  which  remained,  after 
paying  the  expenses.  The  three  persons  filed  a 
bill  against  the  promoters  to  recover  the  whole  of 
their  subscriptions.  A  demurrer,  upon  the  ground 
of  misjoinder  of  the  plaintiffs,  and  also  for  want  of 
equity,  was  overruled.  Cridland  v.  De  Mauley 
(Lord),  17  L.  J.,  Chanc.,  190— C. 

A  bill  having  been  filed  by  a  shareholder  in  an 
Irish  railway,  on  behalf  of  himself  and  all  other 
shareholders,  except  the  defendants,  to  restrain 
the  improper  payment  by  the  defendants  of  the 
monies  of  the  railway  company — Held,  that,  not- 
withstanding one  only  of  the  defendants  was  per- 
manently resident  in  England,  and  all  the  others 
in  Ireland,  and  the  books  and  papers  of  the  com- 
pany were  in  Ireland,  an  order  of  the  Court,  direct- 
ing service  of  a  subpoana  to  appear  and  answer  the 
plaintiff's  bill  on  the  railway  company  in  Ireland, 
was  valid  and  proper.  Lewis  v.  Baldwin,  17  L. 
J.,  Chanc.,  377— R. 

Statutes  relating  to  Public  Companies. — 1.  Lands 
Clauses  Consolidation  Act,  8  Viet.  c.  18.] — The 
three  months  allowed  by  sect.  23  to  "  the  arbitra- 
tors or  their  umpire,"  for  making  their  award,  is 
not  one  and  the  same  period  ;  but  the  umpire  has 
a  new  period  of  three  months  for  making  his  award, 
from  the  time  when  the  arbitration  devolves  upon 
him.  Skerratt  v.  North  Staffordshire  Railway 
Company,  2  Ph.  475 ;  12  Jur.  46  ;  17  L.  J.,  Chanc., 
161. 

A  railway  company  is  entitled,  under  the  Lands 
Clauses  Consolidation  Act,  to  give  a  second  notice 
to  the  same  landowner  for  land  within  the  limits 
to  which  their  compulsory  powers  extend,  if,  from 
unforeseen  circumstances,  the  land  taken  under 
the  first  notice  turn  out  to  be  insufficient  for  the 


authorized  purposes  of  their  railway.  Stamps  v. 
Birmingham  and  Stoitr  Valley  Railway  Company, 
2  Ph.  673;  17  L.  J.,  Chanc.,  431. 

A  railway  company,  without  the  leave  of  the 
Court,  took  proceedings,  under  the  Lands  Clauses 
Consolidation  Act,  to  take  possession  of  lands  in 
the  possession  of  the  receiver  under  the  Court. 
On  an  ex  parte  motion  they  were  restrained.  Tink 
\.  Rundle,  10  Beav.  318. 

All  the  lands  of  a  municipal  corporation  are 
held  "  upon  the  same  or  the  like  uses,  trusts,  or 
purposes,"  within  sect.  69  of  the  Lands  Clauses 
Consolidation  Act,  so  that  money  paid  for  the 
compulsory  purchase  of  one  part  of  the  lands  of  a 
municipal  corporation  may  be  applied  in  the  re- 
demption of  an  incumbrance  upon  another  part  of 
the  lands  of  the  same  corporation.  Cambridge 
(Corporation),  Ex  parte,  6  Hare,  30. 

A  railway  company  gave  notice,  under  the  18th 
section,  of  their  intention  to  take  certain  lands: 
they  entered  upon  a  part,  and  gave  security  for 
the  alleged  value  of  such  portion,  under  the  85th 
section ;  but,  upon  a  motion  for  an  injunction,  it 
was  held,  that  under  that  section  they  had  no 
authority  to  enter  upon  part  without  depositing  or 
giving  security  for  the  whole.  Barker  v.  North 
Staffordshire  Railway  Company,  12  Jur.  324 — V. 
C.  B. 

Although  the  company  were  incorporated,  and 
gave  a  bond,  under  the  85th  section,  under  their 
common  seal,  it  was  held  to  be  necessary  that  two 
sureties  should  join  in  the  bond.  Ib. 

It  is  incumbent  upon  those  who  seek  to  avail 
themselves  of  the  85th  section,  against  a  landed 
proprietor,  to  show  clearly  and  satisfactorily  that 
they  have  fulfilled  its  conditions  and  complied  with 
its  requisitions;  and,  if  that  fact  be  doubtful,  the 
landed  proprietor  is  entitled  to  the  benefit  of  the 
doubt.  Ib. 

A  party  seeking  to  obtain  the  interposition  of  a 
Court  of  equity  by  means  of  injunction  must  be 
guilty  of  no  unnecessary  delay  in  applying  to  the 
Court  after  becoming  acquainted  with  his  rights, 
and  is  also  bound  at  once  to  state  fully  the  entire 
case  on  which  he  rests  his  claim  to  relief.  Barker 
v.  North  Staffordshire  Railway  Company,  12  Jur. 
589— C. 

Quaere,  how  far  a  party  failing  to  state  any  of 
the  particulars  of  his  claim  for  the  twenty-one 
days  mentioned  in  the  21st  section  of  the  Lands 
Clauses  Consolidation  Act,  (8  Viet.  c.  18),  is  there- 
by precluded  from  afterwards  relying  on  such 
particulars  ?  Ib. 

Quaere,  to  what  cases  the  92d  section  of  the 
same  act  applies  ?  Ib. 

Money  was  paid  into  court  by  a  railway  com- 
pany, and  a  reference  was  made  to  the  Master  to 
inquire  whether  it  would  be  for  the  benefit  of  the 
parties  that  the  money  should  be  laid  out  on  cer- 
tain specified  real  security.  The  Master  reported, 
that  it  was  not  fit  and  proper  that  money  paid 
in  by  a  company  should  be  laid  out  on  mortgage  ; 
and  the  Court  refused  to  direct  him  to  review  his 
report.  Franklyn,  Ex  parte,  12  Jur.  642  ;  17  L. 
J.,  Chanc.,  166— V.  C.  B. 

A  railway  company,  being  desirous  of  taking 
land  under  the  85th  section  of  the  Lands  Cjauses 
Consolidation  Act.  1845,  paid  into  court  the  amount 
at  which  the  land  was  valued  by  the  surveyor,  and 
also  gave  the  owner  of  the  land  the  bond  pre- 
scribed by  that  section.  Subsequently,  the  amount 
at  which  the  land  was  valued  by  the  jury  was  paid 
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by  the  promoters,  and  the  bond  returned  to  them; 
they  now  petitioned  to  have  the  money  returned 
which  they  had  paid  into  court.  The  owner  of  the 
land  opposed  this  petition,  on  the  ground  that  the 
petitioners  had  not  yet  paid  the  costs  of  investi- 
gating the  title,  of  the  conveyance,  of  the  inquiry 
before  the  jury,  and  of  a  suit  by  the  owner  in 
another  branch  of  the  court  for  an  injunction, 
which  the  promoters  had  rendered  necessary  : — 
Held,  by  the  Lord  Chancellor,  granting  the  prayer 
of  the  petition,  and  reversing  the  decision  of  the 
Vice-Chancellor  of  England,  that  the  costs  of  the 
suit  were  not  costs  provided  for  by  the  act,  and 
that  they  should  be  disposed  of  by  that  branch  of 
the  court  to  which  the  suit  was  attached ;  and 
that,  as  to  the  other  costs,  the  Court  had  not  dis- 
cretion, under  the  80th  section  of  the  Lands 
Clauses  Act,  to  order  them  to  be  paid  out  of  the 
fund  in  court,  the  remedy  as  to  those  costs  being 
otherwise  and  fully  provided  for  by  the  act.  Great 
Northern  Railway  Company,  Ex  parte,  12  Jur. 
885;  17  L.  J.,  Chanc.,  314— V.  C.  E.  and  C. 

The  80th  section  of  the  Lands  Clauses  Act  em- 
powers the  Court  of  Chancery  to  order  the  pro- 
moters of  railways  to  pay  certain  costs  therein 
mentioned  in  all  cases  of  monies  deposited  in  the 
Bank,  as  therein  provided,  "except  where  such 
monies  shall  have  been  so  deposited  by  reason  of 
the  wilful  refusal  of  any  party  entitled  thereto  to 
receive  the  same,  or  to  convey  or  release  the 
lands  in  respect  whereof  the  same  shall  be  paya- 
ble, or  by  reason  of  the  wilful  neglect  of  any  party 
to  make  out  a  good  title  to  the  land  required." 
The  owner  of  land,  who  was  entitled  to  receive 
the  purchase-money  under  an  award,  refused  to 
receive  it,  on  the  ground  that  he  thought  the 
award  invalid  ;  thereupon  the  promoters  paid  the 
purchase-money  into  court.  The  owner  subse- 
quently obtained  a  rule  to  show  cause  why  the 
award  should  not  be  set  aside  ;  this  rule  was,  upon 
mature  argument,  discharged: — Held,  that  the 
"  wilful  refusal,"  mentioned  in  the  80th  section, 
meant  a  refusal  without  reason  ;  and  that  here,  as 
there  was  a  bona  fide  and  not  a  mere  captious 
question  to  be  decided,  the  case  was  not  within 
the  exception,  and  the  owner  was  entitled  to  his 
costs.  East  and  West  India  Docks  and  Birming- 
ham Junction  Railway  Act,  In  re,  12  Jur.  888;  17 
L.  J.,  Chanc.,  454— V.  C.  E. 

2.  Joint-stock  Companies  Winding-up  Act,  11  <$• 
12  Viet.  c.  45.]  — A  company  incorporated  by  act 
of  Parliament  for  making  a  pier  and  wharfs,  &c., 
and  having  power  to  take  tolls,  is  not  clearly 
•within  the  description  of  a  trading  or  commercial 
company,  or  of  a  joint-stock  company,  as  defined 
by  the  7  &  8  Viet.  c.  1 10,  so  as  to  come  within  the 
description  of  companies  referred  to  in  the  stat.  11 
&  12  Viet.  c.  45.  Herne  Bay  Pier  Company,  In  re, 
12  Jur.  1064— V.  C.  B. 

The  jurisdiction  of  the  Court  on  petition,  given 
by  the  last-mentioned  act,  ought  not  to  be  exer- 
cised, unless  in  reference  to  companies  which 
clearly  fall  within  the  meaning  of  the  statute.  Ib. 

Shares  were  sold  to  a  minor,  and  were  duly 
transferred  to  him,  on  the  declaration  of  the 
vendor  that  he  was  of  age.  The  father  of  the 
minor,  by  a  deed  reciting  that  he  had  purchased 
on  behalf  of  the  minor,  covenanted  that  his  son 
would,  on  coming  of  age,  execute  the  deed,  and 
would  pay  all  calls,  &c.,  and  that  he  (the  father) 
would  indemnify  the  company  against  all  costs  by 
reason  of  the  son  being  a  minor: — Held,  that  the 
father  was  a  "  contributory."  Reavely.  Ex  parte, 
12  Jur.  1065— V.  C.  B. 


Bubble  Company.]  — A  bill  was  filed  by  a  pur- 
chaser of  scrip  certificates  in  a  company  formed 
for  making  a  railway  in  Spain,  against  the  direc- 
tors, charging  misconduct  on  their  part,  and  pray- 
ing relief  in  respect  of  such  misconduct,  and  a 
general  account.  The  bill  stated,  that  the  defend- 
ants represented  that  the  shares  would  be  trans- 
ferable on  delivery,  and  the  liability  limited,  ac- 
cording to  the  law  of  Spain  ;  that  privileges  had 
been  obtained  from  the  Spanish  Government  on 
behalf  of  the  company;  that  before  the  shares 
were  issued,  the  directors  knew,  that,  on  account 
of  the  engineering  difficulties,  the  railway  was  im- 
practicable : —  Held,  on  demurrer,  that  this  ap- 
peared on  the  bill  to  be  a  bubble  company,  and 
that  the  plaintiff"  was,  therefore,  not  entitled  to 
the  relief  he  had  prayed  for.  Harvey  v.  Collett, 
10  Jur.  603  — V.  C.  E.;  15  Law  J.,  N.  S.,  V.  C., 
376. 

Semble,  where  a  company  is  formed  for  the 
purpose  of  making  a  railway  in  a  foreign  country, 
and  is  constituted  according  to  the  laws  of  that 
country,  those  laws  alone  are  applicable  to  the 
company.  Ib. 

Execution  against  Members.}  — See  BANK  (JoiNT 
STOCK);  SCIRE  FACIAS. 

PUBLIC  POLICY— See  SALARY. 

A  lady,  resident  in  Ireland,  agreed  with  an  Irish 
solicitor,  that,  if  he  would  employ  a  solicitor  in 
London  to  take  out  for  her  certain  letters  of  admi- 
nistration in  England,  which  were  necessary  to 
complete  her  title  to  a  fund  in  the  Court  of  Chan- 
cery in  England,  and  afterwards  procure  the  fund 
for  her,  he  should  receive  a  commission  of  10/. 
per  cent,  upon  the  amount  of  the  fund,  and  also 
be  reimbursed  what  he  should  pay  to  the  London 
solicitor  : — Held,  that  the  agreement  was  contrary 
to  policy,  and  therefore  could  not  be  enforced. 
Strange  \.  Brennan,  15  Sim.  346.  Affirmed  by  the 
Lord  Chancellor,  10  Jur.  649 ;  15  L.  J.,  Chanc., 
389. 


PUIS   DARREIN   CONTINUANCE— See  PLEAD- 
ING AT  LAW,  RELEASE. 


QUARE  IMPEDIT. 

The  rules  of  Hilary  Term,  4  Will.  4,  do  not 
apply  to  actions  of  quare  impedit.  Tolson  v.  Car- 
lisle, (Bishop),  3  C.  B.  41. 

In  quare  impedit,  the  declaration  contained  six 
counts,  all  founded  upon  the  same  title,  but  taking 
it  up  from  different  periods  : — the  Court  refused  to 
put  plaintiff  to  his  election  upon  which  of  the 
counts  he  would  rely.  Ib. 

QUO  WARRANTO. 

A  testator,  by  his  will,  in  1556,  directed  that  a 
weekly  allowance  should  be  paid  for  ever  to  six  of 
the  poorest  inhabitants  of  E.,  besides  lodging  in 
an  almshouse,  and  devised  certain  estates  to  trus- 
tees, upon  condition  to  find  a  person  qualified  to 
keep  a  free  grammar-school,  and  gave  directions 
concerning  the  master  and  usher,  and  their  sala- 
ries, also  concerning  the  rule  of  the  said  school, 
and  the  putting  in  of  the  said  schoolmaster  and 
usher.  By  charter  of  King  James  the  First,  in 
confirmation  of  the  will,  it  was  granted  that  there 
should  be  a  hospital  and  free  grammar-school,  and 
the  master,  schoolmaster,  two  ushers,  twelve  poor 
men,  and  four  poor  scholars,  and  their  successors, 
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were  incorporated  ;  and  it  was  ordained  that  cer- 
tain persons  and  their  heirs  should  be  governors 
of  the  said  hospital  and  school,  with  power  for 
them  and  their  heirs,  or  the  greater  number  of 
them,  to  elect  a  fit  person  or  persons  to  be  master 
of  the  hospital  and  schoolmaster  and  ushers  of  the 
school.  The  affairs  of  the  charity  were  further  regu- 
lated by  a  private  act ;  but  it  did  not  create  a  new 
corporation,  nor  confer  any  jurisdiction  of  a  public 
nature,  nor  injoin  any  public  duty  : — Held,  that  a 
quo  warranto  would  not  lie  for  the  office  of  master 
of  the  hospital  and  free  grammar-school.  Reg.  v. 
Mousley,  11  Jur.  56;  16  Law  J.,  Q.  B.,  89. 

On  showing  cause  against  a  mandamus  com- 
manding commissioners  to  administer  the  oath  of 
office  as  commissioners  to  a  person,  who,  it  was 
alleged,  had  been  elected  by  a  majority  of  votes 
under  stat.  42  Geo.  3,  in  opposition  to  another  per- 
son whom  the  commissioners  had  sworn  in  as  hav- 
ing a  majority  of  legal  votes  :  the  Court  held  that 
a  mandamus  would  lie,  on  the  ground  that  it  was 
an  office  for  which  an  information  in  the  nature  of 
a  quo  warranto  would  not  lie,  and  therefore  there 
was  no  other  remedy.  Reg.  v.  Keyningham  Level 
(Commissioners),  11  Jur.  58,  n. 

P.,  by  will,  directed  that  six  poor  persons  of  E. 
parish  should  have  a  weekly  allowance  and  lodg- 
ing in  an  almshouse  to  be  built  in  E.,  and  he  devi- 
sed lands  to  trustees,  out  of  which  the  expense 
was  to  be  defrayed,  and  also  on  condition  that  the 
trustees  should  find  a  person  qualified  to  keep  a 
free  grammar-school  in  E.  or  in  R.;  and  the  will 
gave  directions  concerning  the  rule  of  the  school, 
and  the  putting  in  and  paying  the  schoolmaster  and 
usher.  Afterwards,  by  charter,  reciting  the  will, 
and  that  there  had  been  built  an  hospital  at  E.,  in 
which  poor  persons  were  relieved,  and  a  free 
school  at  R.,  it  was  granted  that  there  should  be  in 
E.  an  hospital,  and  in  R.  a  free  grammar-school, 
the  said  hospital  and  school  to  consist  of  a  master, 
a  schoolmaster,  ushers,  poor  men,  and  poor  scho- 
lars, who  were  made  a  corporation ;  that  there 
should  be  governors,  with  power  to  correct  abuses 
and  make  laws  for  the  governing  of  the  corpora- 
tion, and  their  lands  and  goods;  that  the  master 
should  be  a  Master  of  Arts  of  Oxford  or  Cam- 
bridge, and  a  preacher  of  God's  word,  and  should 
in  person  or  by  deputy  preach  once  every  Sunday 
in  the  parish  church  of  E.,  and  read  prayers  twice 
every  day  in  the  week  in  that  church.  By  a  pri- 
vate act  of  Parliament,  it  was  enacted,  that  the 
affairs  of  the  corporation,  without  prejudice  to  the 
powers  and  privileges  of  the  governors,  should  be 
managed  by  a  court  of  managers,  consisting  of 
certain  members  of  the  corporation  ;  and  it  was 
provided,  that,  when  any  of  the  governors  should 
be  a  minor  or  under  legal  disability,  the  guardian 
&c.,  of  such  governor  should  act  in  his  stead: — 
Held,  that  the  mastership  was  not  an  office  for 
which  an  information  in  the  nature  of  a  quo  war- 
ranto would  lie.  Reg.  v.  Mousley,  8  Q.  B.  946. 

Previous  to  the  passing  of  the  5  &  6  Will.  4, 
c.  76,  the  mayor  for  the  time  being  of  a  borough 
corporate,  named  in  schedule  (A)  of  that  act,  held 
and  exercised  the  office  of  coroner  also  for  the 
borough.  Subsequent  to  that  act,  the  borough 
petitioned  for  and  obtained  a  separate  court  of 
quarter  sessions,  and  appointed  a  coroner  under 
the  62d  section  of  that  act: — Held,  on  motion  to 
obtain  the  costs  of  an  information  in  the  nature  of 
a  quo  warranto  brought  to  try  the  right  to  that 
office,  that  it  was  not  an  office  within  the  meaning 
of  9  Anne,  c.  20,  s.  5,  so  as  to  entitle  the  relator 
to  costs,  on  judgment  for  the  Crown.  Reg.  v.  Grim- 
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shaw,  5  Dowl.  &  L.  249  ;  2  B.  C.  Rep.  146  :  12  Jur. 
134;  17  L.J.,  Q.B.,  19— Patteson. 

An  office,  to  come  within  the  meaning  of  the 
9  Anne,  c.  20,  sa.  1,  4,  and  5,  must  be  a  corporate 
office.  16. 

A  proceeding  by  information  in  the  nature  of  a 
quo  warranto,  will  lie  for  usurping  any  office, 
whether  created  by  charter  of  the  Crown  alone,  or 
by  the  Crown  with  the  consent  of  Parliament,  pro- 
vided the  office  be  of  a  public  nature,  and  a  sub- 
stantive office,  and  not  merely  the  function  or  em- 
ployment of  a  deputy  or  servant,  held  at  the  will 
or  pleasure  of  others.  Darley  v.  Keg.  (in  error) 
12  Cl.  &  Fin.  520. 

The  office  of  treasurer  of  the  public  money  of 
the  county  of  the  city  of  Dublin,  is  an  office  for 
which  an  information  in  the  nature  of  a  quo  war- 
ranto will  lie.  Ib. 

An  application  for  a  quo  warranto  against  a  bur- 
gess, who  became  subsequently  qualified,  for  vo- 
ting without  a  qualification,  being  delayed  for  six 
months, dismissed  with  costs.  In  re  Dunn,  10  Jur. 
1095 — B.  C. — Patteson. 

On  a  writ  of  error  to  the  Exchequer  Chamber 
upon  judgment  upon  a  quo  warranto  information, 
the  party  in  whose  favour  the  court  of  error  de- 
cides, is  not  thereby,  and  by  stat.  11  Geo.  4  &  1 
Will.  4,  c.  70,  s.  8,  entitled  to  enter  up  a  judgment 
of  that  court  for  his  costs  in  error.  Rowley  v. 
Reg.  (in  error),  6  Q.  B.  668. 

RAILWAY— See  PUBLIC  COMPANY. 


RAPE — See  CRIMINAL  LAW. 


RATE. 

Church.]  — See  ECCLESIASTICAL  LAW. 
Highway.]  — See  WAT. 
Paving.]  — See  WAY. 
Poor.] — See  POOR. 

County.] — Stat.  34  Geo.  3,  c.  24,  enacted  that  a 
canal  company  should  be  rated  to  all  parliamen- 
tary and  parochial  taxes  and  assessments  for  its 
lands  and  buildings,  in  the  same  proportion  as 
other  lands  and  buildings  lying  near  should  be 
rated,  and  as  the  lands  and  buildings  of  the  com- 
pany would  be  rateable  if  they  were  the  property 
of  individuals  in  their  natural  capacity: — Held, 
that  A.,  a  parish  in  Buckinghamshire,  was  to  be 
assessed  to  the  county-rate  on  an  estimate  in  which 
the  company's  lands  and  buildings  were  assessed, 
as  directed  by  the  statute.  For  that,  under  stat. 
12  Geo.  2,  c.  29,  the  county-rate  was  to  be  paid 
out  of  the  poor-rate  of  the  several  parishes,  and 
was,  therefore,  a  parochial  tax  ;  and  that  this  was 
not  altered  by  stat.  55  Geo.  3,  c.  51,  stat.  56  Geo. 
3,  c.  49,  or  stat.  7  &  8  Viet.  c.  33.  Nor  by  a  local 
act,  which  enacts,  that  the  justices  of  Bucking- 
hamshire in  quarter  sessions  shall  asses  to  the 
county-rate  of  Buckinghamshire  every  parish, 
township,  hamlet,  liberty,  precinct,  and  place  in 
the  county,  rateably,  and  in  due  proportions,  ac- 
cording to  the  annual  rent  or  value  of  all  estates 
within  such  parish,  township,  &c.,  respectively  ; 
and  which  requires  returns  to  be  made  to  the  jus- 
tices (when  they  deem  it  necessary)  of  the  total 
amount  of  such  rent  or  value  by  the  churchwar- 
dens and  overseers  of  the  several  parishes,  town- 
ships, &c.,  and  makes  provision  for  the  case  of 
any  parish,  township,  &c.,  when  no  poor-rate  is 
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aid,  and  for  cases  where  it  may  be  oppressive  to 
parishes,  townships,  &c.,  that  the  county-rate 
should  be  paid  out  of  the  poor-rate.  Reg.  v 
Aylesbury  with  Walton,  9  Q.  B.  261. 

Before  the  passing  of  the  Municipal  Corpora- 
tions Act,  5  &  6  Will.  4,  c.  76,  the  borough  of 
Marlborough  was  a  place  with  a  separate  jurisdic- 
tion, derived  from  charter;  and  also  a  place  which, 
before  the  stat.  55  Geo.  3,  c.  51,  was  subject  to 
rates  in  the  nature  of  county  rates,  imposed  by  its 
own  justices,  and,  therefore,  by  sect.  1  of  thai 
statute,  exempt  from  county  rates.  After  the 
passing  of  the  5  &  6  Will.  4,  c.  75,  the  borough, 
which  was  in  schedule  (B)  of  that  act,  had  no  grant 
of  a  separate  court  of  quarter  sessions  ;  but  that 
the  justices  of  the  borough  had  acted  in  some 
criminal  matters  concurrently  with  the  county 
justices,  and  the  town  council  had  maintained  a 
gaol,  and  repaired  a  bridge,  and  made  a  contract 
with  the  county  for  the  maintenance  of  prisoners  : 
— Held,  that  the  borough  was,  under  the  provi- 
sions of  the  statute  last  mentioned,  liable  to  be  as- 
sessed to  the  county-rate  by  the  county  justices. 
Reg.  v.  Wilts  (Justices),  12  Jur.  496  ;  17  L.  J.,  M. 
C.,  106— Q.  B. 

In  April,  1839,  prior  to  the  grant  of  a  separate 
court  of  quarter  sessions  to  the  borough  of  Birming- 
ham, situate  within  the  county  of  Warwick,  a  re- 
solution was  come  to,  and  duly  entered  in  the 
minutes  of  the  town  council,  for  paying  the  sum 
of  lid.  per  head  per  day  for  one  year,  for  the 
maintenance  of  the  borough  prisoners  in  the  county 
gaol  and  house  of  correction,  there  being  no  gaol 
or  house  of  correction  in  the  borough  ;  and  this 
resolution  was  agreed  to  by  the  county  justices. 
In  September,  1839,  after  the  grant  of  the  court  of 
quarter  sessions,  an  account  was  made  out  and 
allowed  on  the  above  principle.  In  January, 
1841,  the  county  justices  resolved  that  the  borough 
justices  had  no  power  to  commit  to  the  county 
house  of  correction,  and  such  prisoners  were  de- 
tained, at  the  expense  and  inconvenience  of  the 
borough,  till  county  justices  could  attend  to  com- 
mit them.  In  consequence  of  doubts  as  to  the 
validity  of  the  charter  of  the  borough  of  B.,  and 
other  circumstances,  no  other  accounts  were  sent 
in,  in  reference  to  the  above  charges,  till  Septem- 
ber, 1842,  when  an  account  was  sent  in  to  the 
council  charging  for  prisoners  confined  in  the  gaol 
and  house  of  correction,  at  the  rate  of  lid.  per 
head,  up  to  the  30th  June,  1842.  The  5  &  6  Viet, 
c.  98,  passed  on  the  10th  August,  1842: — Held, 
that,  in  pursuance  of  that  statute,  such  accounts 
were  rightly  altered,  so  as  to  charge  the  actual 
expense  of  the  borough  prisoners,  instead  of  the 
lid.  per  head  per  day,  the  statute  rendering  the 
borough  liable  to  such  charge  of  the  actual  ex- 
penses, both  prospectively  and  retrospectively, 
and  that  no  deduction  could  be  made  in  respect  of 
the  prisoners  committed  by  the  borough  justices 
to  the  county  house  of  correction  subsequently  to 
January,  1841.  Reg.  v.  Birmingham  (Mayor,  &-c.), 
10  Q.  B.  116;  17  L.  J.,  M.  C.,  56. 

The  statute  5  &  6  Viet.  c.  110,  provided  that  the 
gaol  of  the  city  of  Coventry  should  be  a  gaol  of 
the  county  of  Warwick,  to  be  purchased  and  paid 
for  by  the  county  out  of  the  monies  in  the  hands 
of  the  treasurer:  —  Held,  that  the  borough  of 
Birmingham,  which  had  a  separate  court  of  quar- 
ter sessions,  was  liable  to  pay  its  proportion  of 
the  county-rate  for  the  purchase  of  the  gaol.  Ib. 

RECEIPTS— See  EVIDENCE. 


REGISTRATION. 

Of  Appeals.}  — See  ELECTION  LAW. 
Designs.} — See  COPYRIGHT. 
Companies.}  — See  PUBLIC  COMPANY. 

RELEASE. 

Declaration  stated,  that,  by  agreement  between 
plaintiff  and  defendant  (two  brothers)  defendant,  in 
consideration  of  natural  affection,  and  for  other 
considerations  him  moving,  agreed  to  permit  plain- 
tiff to  occupy  lands  of  defendant,  to  the  29th  Sep- 
tember, plaintiff  paying  a  sum  named  as  rent  on 
that  day,  as  he  thereby  agreed  to  do,  and  then  to 
deliver  up  the  premises  to  defendant;  and  upon 
plaintiff  so  quitting  the  premises,  paying  the  rent, 
and  releasing  the  defendant  from  all" claims  under 
the  father's  will,  and  quit  and  claim  to  all  lands 
which  were  of  the  father,  which  plaintiff  agreed  to 
do,  plaintiff  would  pay  200/.,  with  interest,  from 
the  29th  September;  and  it  was  agreed,  that  all 
deeds  and  releases  to  be  required  by  defendant 
should  be  prepared  by  his  attorney  at  his  expense. 
Averment  of  mutual  promises,  and  that  plaintiff, 
on  the  29th  September,  was  ready  and  willing 
to  deliver  up  the  premises  to  defendant,  and  to 
pay  the  rent,  and  was  at  all  times,  from  the  mak- 
ing of  the  agreement,  ready  and  willing  to  release 
&c.;  that  although  the  29th  September,  and  a  rea- 
sonable time  thence  for  the  payment  of  the  200/., 
had  elapsed,  and  no  release  was  prepared  by  de- 
fendant's attorney,  defendant  had  not  paid  the  200/., 
with  interest.  Plea,  that  plaintiff  was  not  ready 
to  quit,  and  deliver  up,  and  to  pay  the  rent.  On 
special  demurrer  —  Held,  that  the  performance  of 
plaintiff's  promises  and  that  of  defendant's  under- 
taking to  pay  were  conditions  concurrent;  and 
therefore  the  averment  in  the  declaration,  of  readi- 
ness and  willingness,  was  sufficient,  without  aver- 
ment of  actual  performance,  but  that  such  aver- 
ment of  readiness  &c.  was  material;  and,  conse- 
quently, the  traverse  in  the  plea  answered  the 
declaration.  And  that  the  plea  was  not  double, 
because  plaintiff  was  bound  to  be  ready  &c.  both 
to  pay  and  to  deliver  possession,  and  the  plea  cast 
on  the  defendant  no  more  proof  than  was  neces- 
sary to  maintain  the  declaration.  Giles  v.  Giles, 
9  Q.  B.  164. 

Another  plea  traversed  plaintiff's  readiness  and 
willingness  to  release.  On  special  demurrer: — 
Held,  bad,  because  it  was  averred  in  the  declara- 
tion, that  no  release  was  prepared  by  defendant's 
attorney,  as  provided  in  the  agreement,  and, 
therefore,  plaintiff's  readiness  to  execute  it,  if 
prepared,  was  immaterial.  Ib. 

A  declaration,  after  reciting  that  defendant  was 
possessed,  for  the  residue  of  a  term  of  years,  of  a 
certain  messuage  and  premises,  and  also  of  certain 
fixtures  annexed  to  the  premises,  averred,  that 
plaintiff  agreed  with  defendant  to  purchase  of  him 
the  residue  of  the  term  of  the  said  messuage  and 
premises,  with  the  appurtenances,  and  the  said 
ixtures;  and  defendant,  amongst  other  things, 
agreed  to  give  up  possession  of  the  messuage,  with 
;he  appurtenances,  and  the  said  fixtures,  on  a  cer- 
:ain  day.  The  declaration  then  averred,  that  plain- 
tiff tendered  to  defendant  for  execution  an  instru- 
ment, which,  amongst  other  things,  contained  a 
recital,  that  plaintiff  had  lately  contracted  with 
defendant  for  the  sale  to  him  of  the  residue  of  the 
term  granted  to  him  by  one  J.  P.  in  the  messuage 
or  tenements  and  hereditaments,  &c.,  with  their 
appurtenances,  and  also  all  and  singular  the  fix- 
tures belonging  to  the  said  messuage  or  tenements 
and  hereditaments,  for  a  certain  sum,  the  receipt 
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of  which  was  thereby  acknowledged: — Held,  on 
motion  in  arrest  of  judgment,  that,  as  the  agree- 
ment between  the  parties  was  for  the  assignment 
of  the  fixtures  only,  which  belonged  to  defendant, 
the  recital  in  the  instrument  tendered  was  too 
large,  and,  therefore,  that  it  was  not  such  a  one 
as  defendant  was  bound  to  execute;  and  the  judg- 
ment was  arrested.  Manning  v.  Bailey,  2  Exch. 
Rep.  45. 

Setting  Aside.} — Where  a  release  has  been  exe- 
cuted by  a  pauper  plaintiff  after  action  brought, 
and  without  the  knowledge  and  consent  of  the 
attorney,  it  is  matter  entirely  within  the  discretion 
of  the  Court,  whether,  under  the  circumstances  of 
the  case,  they  will  set  it  aside.  Jones  v.  Banner, 
17  L.  J.,  Exch.,  343. 

Where  such  a  release  has  been  executed  in  pur- 
suance of  a  bona  fide  arrangement  between  the 
plaintiff  and  the  defendant,  the  Court  refused  to 
set  it  aside,  although  its  effect  was  to  deprive  the 
plaintiff  of  his  costs.  Ib. 

In  assuinpsit  the  defendant  pleaded,  that,  after 
the  causes  of  action  accrued,  the  defendant  and 
M.,  who  was  jointly  liable  with  him  to  the  plaintiff, 
became  unable  to  pay  their  creditors  in  full,  and 
thereupon  it  was  agreed  by  the  defendant  and  M., 
the  plaintiff,  and  the  other  creditors,  that  a  com- 
position of  4s.  6d.  in  the  pound  should  be  paid 
upon  their  debts,  and  that,  upon  receiving  that 
sum,  the  plaintiff  and  the  other  creditors  should 
execute  to  defendant  and  M.  a  general  release  ; 
that  a  deed  of  release  was  prepared  for  execution, 
and  that  the  creditors,  except  the  plaintiff,  received 
the  composition,  and  executed  the  release;  that 
the  defendant  has  always  been  ready  to  pay  the 
plaintiff  the  composition  of  4s.  6d.  in  the  pound 
upon  his  executing  the  release,  of  which  the  plain- 
tiff had  notice,  and  was  requested  by  defendant  to 
accept  the  composition  and  execute  the  release  : 
— Held,  bad,  for  not  showing  that  the  defendant 
and  M.  offered  to  pay  the  plaintiff  the  composition- 
money,  or  tendered  the  release  to  him  for  execu- 
tion. Rosling  v.  Muggeridge,  16  M.  &  W.  181; 
4  Dowl.  &  L.  298 ;  16  Law  J.,  Exch.,  38. 

A  release  to  one  or  two  sureties  who  had  en 
tered  into  a  joint  and  several  covenant  to  pay  an 
annuity,  in  default  of  payment  by  the  grantor,  was 
accompanied  by  a  proviso,  that  such  release  shouk 
not  prejudice  the  right  of  the  grantee  to  enforci 
its  payment   against   the    grantor   and    the   othe 
surety,  or  either  of  them  : — Held,  that  the  proviso 
restrained  the  operation  of  the  release,  and   tha 
the  liability  of  the  co-surety  was  not  affected  bj 
such  release.      Thompson  v.  Lack,  3  C.  B.  540;  1' 
Law  J.,  C.  P.,  75. 

Declaration  upon  an  agreement,  by  which,  afte 
reciting  the  will  of  the  father  of  plaintiff  and  de 
fendant,  devising  certain  lands  to  defendant,  anc 
that,  by  a  subsequent  revocation  in  part  of  th 
will,  plaintiff  had  been  wholly  unprovided  for,  de 
fendant  agreed  to  permit  plaintiff  to  occupy  th 
said  lands  until  the  29th  September,  1843,  plainti 
therefore  paying  on  that  day  to  defendant,  as  h 
thereby  agreed  to  do,  the  sum  of  30Z.,  as  rent  fo 
the  same,  and  then  to  deliver  up  the  same  to  de 
fendant;  and,  upon  plaintiff  so  quitting  the  pre 
raises,  paying  the  rent,  and  releasing  defendan 
from  all  claims  under  the  will,  defendant  agree 
that  he  would  pay  to  plaintiff  200/.,  with  interest 
to  be  calculated  from  the  29th  September  then  in 
etant;  and  it  was  further  agreed,  that  all  deeds  o 
releases  to  be  required  by  defendant  should  b 
prepared  by  the  attorney  for  defendant,  at  his  ow 


xpense.  Averment  of  mutual  promises,  and  of 
•erformance  of  the  agreement  by  plaintiff,  and 
hat  plaintiff  was  ready  and  willing  to  quit  and 
eliver  up  the  premises  to  defendant  and  pay  the 
ent,  and  was  ready  and  willing  to  release  defend- 
nt  from  all  claim  under  the  will.  Breach,  non- 
ayment  of  the  said  sum  of  200Z.,  with  interest. 
Second  plea,  that  plaintiff  was  not  ready  and  wil- 
ing to  quit  and  deliver  up  the  premises,  and  to 
jay  the  rent.  Third  plea,  that  plaintiff  was  not 
eady  and  willing  to  release  defendant  from  all 
laim  of  and  under  the  will  : — Held,  first,  that  the 
cts  to  be  done  by  plaintiff  were  not  conditions 
irecedent  and  independent  acts,  and  that  it  was 
uificient  to  aver  readiness  and  willingness  in  the 
declaration.  Giles  v.  Giles,  11  Jur.  83— Q.  B. 

Held,  secondly,  that  it  was  necessary  to  aver 
readiness  and  willingness  in  the  declaration,  and, 
herefore,  that  averment  was  traversable.     Ib. 

Held,  thirdly,  that  plaintiff  was  bound  to  pay  the 

rent,  and  deliver  up  possession  ;  and  therefore  the 

raverse  of  both  those  acts  was  not  too  large.    Ib. 

Held,  fourthly,  that,  inasmuch  as  the  release 
was  to  be  prepared  by  defendant's  attorney,  and  it 
was  averred  in  the  declaration  that  no  release  was 
urepared,  the  readiness  and  willingness  of  plaintiff 
;o  have  executed  it  became  immaterial  ;  and  the 
averment  of  readiness  and  willingness  was  not 
iraversable.  Ib. 

In  an  action  by  the  provisional  committee  of  a 
railway  company,  the  Court  will  not  set  aside  a 
plea  of  release  puis  darrein  continuance  by  one  of 
the  plaintiffs,  if  the  releasor  has  any  interest  in 
the  concern,  however  small,  unless  a  clear  case  of 
fraud  be  made  out.  Rawstone  v.  Gandell,  3  Dowl. 
&  L.  682  ;  15  Mee.  &  W.  304 ;  15  Law  J.,  N.  S., 
Exch.,  291;  10  Jur.  294. 

The  Court  will  in  general  set  aside  a  release 
executed  after  action  by  a  plaintiff  suing  in  formi 
pauperis,  which  would  deprive  the  attorney  ap- 
pointed by  the  Court  of  his  costs.  Wright  v. 
Burroughs,  15  Law  J.,  N.  S.,  C.  P.,  277;  10 
Jur.  860. 

A  plea  of  release  puis  darrein  continuance  having 
been  delivered  on  the  22d  of  April,  an  application 
to  set  it  aside  on  the  8th  of  June,  held,  not  too 
late.  Ib. 

Where,  in  an  action  by  the  provisional  com- 
mittee suing  on  behalf  of  a  railway  company,  one 
of  the  plaintiffs,  who  held  fifty  shares  in  the  under- 
taking, executed  to  the  defendants  a  release  of 
the  cause  of  action,  the  Court  refused  to  set  aside 
the  plea,  the  releasor  having  a  valid  interest  in 
the  concern,  and  not  being  a  mere  trustee.  Raws- 
thorne  v.  Gandell,  4  Railw.  Cas.  295;  15  M.  &  W. 
305. 

A  pauper  plaintiff  having,  behind  the  back  of  his 
attorney,  and  under  circumstances  showing  a  de- 
sire on  his  part  to  deprive  him  of  his  costs,  agreed 
with  defendants,  in  an  action  for  unliquidated 
damages,  to  execute  a  release,  and  the  defendants 
having  pleaded  such  release  puis  darrein  con- 
tinuance—the Court,  at  the  instance  of  the  attor- 
ney, set  aside  the  plea.  Wright  v.  Burroughes, 
3  C.  B.  344. 

The  plea  was  delivered  on  the  22d  of  April,  the 
motion  to  set  it  aside  was  not  made  until  the  8th 
Of  june  : — Held,  not  too  late,  it  not  being  a  mere 
irregularity.  Ib. 

Qurcre,  whether  it  is  competent  to  a  defendant 
to  plead  a  release  puis  darrein  continuance  after  a 
demurrer  to  his  rejoinder  to  a  replication  to  one 
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of  several  pleas  originally  pleaded  to  the  action. 
Ib. 

Operation.} — Where  the  declaration  was  in  the 
common  form,  for  goods  sold  and  delivered  and  on 
an  account  stated,  and  defendant  pleaded,  that, 
by  a  certain  deed  (of  which  profert  was  made), 
plaintiff  released  defendant,  to  which  plaintiff  re- 
plied non  est  factum  :  —  Held,  that,  under  the 
above  issue,  plaintiff  was  not  entitled  to  show 
that  the  cause  of  action  accrued  subsequently  to 
the  date  of  the  release,  but  should  have  made  it 
the  subject  of  a  new  assignment.  Jubb  v.  Ellis, 
3  Dowl.  &  L.  346 ;  15  Law  J.}  N.  S.,  Q.  B.,  94— 
B.  C. — Patteson. 


REMOVAL— See  POOR. 


REMAINDER. 

In  1809  (at  which  time  A.  was  dead),  B.  and  her 
elder  son  executed  deeds,  and  suffered  recoveries, 
by  which  (after  reciting  that  the  son  had  contracted 
for  the  purchase  of  B.'s  life-interest  in  the  estates, 
except  as  thereinafter  mentioned)  they  appointed 
the  estates,  except  Plas  Madoc,  (which  was  men- 
tioned to  be,  but  was  not  thereinafter  more  parti- 
cularly described),  to  the  uses  after  expressed,  and 
they  granted  the  estates  to  E.  J.  and  his  heirs, 
save  and  except  to  B.,  during  her  life,  out  of  the 
grant,  the  estate  called  Plas  Madoc,  to  hold  the 
premises  thereby  granted  (except  as  thereinbefore 
excepted)  to  E.  J.  and  his  heirs,  subject  as  to  Plas 
Madoc  to  a  mortgage  thereon,  to  uses,  which  were 
declared  of  all  the  estates,  the  last  being  for  the 
elder  son  in  fee  : — Held,  at  law,  that  he  took  an 
estate  in  fee,  in  possession,  in  Plas  Madoc. 
Youde  v.  Jones,  14  Sim.  131. 

Held,  in  equity,  that  he  took  at  least  an  estate 
in  fee  in  remainder  expectant  on  B.'s  death,  in 
Plas  Madoc.  Ib. 

Contingent  remainder  created  by  a  limitation  to 
the  use  of  the  husband  and  wife,  and  the  survivor 
and  the  heirs  and  assigns  of  the  survivor,  barred 
by  a  fine  subsequently  levied  by  the  husband  and 
wife.  Parker  v.  Carter,  4  Hare,  409. 

REMOTENESS— See  WILL. 

Qusre,  whether  a  power  not  to  effect  a  single 
act  at  a  period  too  remote,  but  to  do  successive 
acts  from  time  to  time,  each  being  pro  tanto  an 
exact  fulfilment  of  the  intention  of  the  testator, 
may  not  be  apportioned  and  sustained,  so  far  as 
its  operation  in  each  case  does  not  invade  the  rule 
against  perpetuities,  and  held  void  only  from  the 
time  that  it  would  infringe  that  rule.  Ferrand  v. 
Wilson,  4  Hare,  377;  15  Law  J.,  N.  S.,  41. 


RENT — See  LANDLORD  AND   TENANT,  USE  AND 
OCCUPATION. 


RENT-CHARGE. 

Semble,  that  if  a  rent  be  granted  to  A.  and  his 
heirs,  to  be  issuing  out  of  a  freehold  for  lives  and 
a  term  for  years,  and  tae  freehold  afterwards  de- 
termines, the  rent-charge  does  not  alter  its  char- 
acter, and  become  a  chattel  interest.  Richardson 
v.  Nixon,  2  Jones  &  Lat.  250. 

REPAIRS— See  LANDLORD  AND  TENANT. 


REPLEADER — See  PLEADING  AT  LAW. 


REPLEVIN. 

Replevin  Bonds.] — Replevin  bonds  are  not  an 
exception  to  the  rule,  that,  on  a  bond,  the  plaintiff 
cannot  recover  more  than  the  penalty  and  costs  of 
suit  on  the  bond.  Branscombe  v.  Scarborough, 
6  Q.  B.  13. 

Therefore,  proceedings  in  such  suit  may  be 
stayed  on  payment  of  the  penalty  and  costs,  though 
the  plaintiff's  costs  in  the  replevin  suit  much  ex- 
ceed the  penalty.  Ib. 

A  judge  at  chambers  may  order  the  stay  of  pro- 
ceedings. Ib. 

To  debt  on  a  replevin  bond,  setting  out  the  re- 
cord in  the  former  action,  defendant  pleaded  nul 
tiel  record,  with  a  conclusion  to  the  country: — 
Held,  that  plaintiff  was  not  bound  to  demur,  but 
might  treat  the  conclusion  as  surplusage,  and  re- 
ply, taking  issue  on  the  plea  of  nul  tiel  record,  in 
the  ordinary  form.  Townsend  v.  Smith,  3  Dowl.  & 
L.  323 ;  15  Law  J.,  N.  S.,  Q.  B.,  93— B.  C.— Pat- 
teson. 

In  an  action  against  the  sheriff  for  not  taking  two 
sufficient  sureties  in  a  replevin  bond,  the  question 
whether  he  exercised  due  care  as  to  their  respon- 
sibility is  entirely  for  the  jury.  Plumer  v.  Briscoe, 
12  Jur.  351;  17  L.  J.,  Q.  B.3  158. 

Proof  of  the  assignment  of  the  replevin  bond 
by  the  sheriff  is  sufficient  evidence  against  him  of 
its  due  execution.  Ib. 

Declarations  of  the  person  who  acted  as  replevin 
clerk  as  to  inquiries  respecting  the  sufficiency  of 
the  sureties  are  admissible  against  the  sheriff;  and 
proof  of  his  acting  as  suchisprima  facie  evidence 
that  he  was  replevin  clerk.  Ib. 

A  writ  of  fi.  fa.  in  an  action  against  the  tenant, 
returned  nulla  bona,is  admissible  evidence  to  show 
the  fruitless  proceedings  against  the  tenant.  Ib. 

The  costs  of  fruitless  proceedings  against  the 
sureties  may  be  recovered  if  not  beyond  the  penalty 
of  the  bond,  although  no  notice  of  an  intention  to 
sue  them  has  been  given  to  the  sheriff.  Ib. 

On  motion  for  arresting  the  judgment — Held, 
that  the  declaration  was  good,  though  it  did  not 
negative  the  sufficiency  of  the  tenant.  Ib. 

In  debt  on  a  replevin  bond,  the  declaration  set 
out  the  proceedings  in  the  court  below,  the  re- 
moval of  the  plaint  by  re.  fa.  lo.  to  the  superior 
court,  and  the  proceedings  there ;  and  assigned 
the  breach  in  these  words  : — "  That  the  plaintiff 
below  did  not  prosecute  his  aforesaid  suit  in  the 
Exchequer  without  delay  ;  but,  on  the  contrary,  de- 
layed the  prosecution  of  the  said  action  for  a  long 
and  unreasonable  time,  and  until  the  said  plaintiff 
below,  long  after  a  reasonable  time  had  elapsed 
for  the  trial  and  determination  of  the  said  action, 
to  wit,  on  &c.,  died  before  issue  joined  in  the  said 
action,  whereby"  &c.  This  breach  was  traversed 
modo  et  forma: — Held,  that  the  plaintiff  was  not 
confined  to  proof  of  delay  after  the  delivery  of 
the  declaration  in  the  action  in  the  Exchequer,  but 
might  show  any  delay  within  the  terms  of  the 
bond.  Gent  v.  Cutts,  12  Jur.  113;  17  L.  J.,  Q. 
B.,  55. 

Held,  also,  that  the  replevin  bond  is  forfeited  by 
any  unreasonable  delay  in  the  proceedings  after  it 
is  given,  and  that  the  forfeiture  is  not  confined  to 
delay  beyond  the  usual  period  of  each  step  in  the 
superior  courts.  Ib. 
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In  replevin  the  plaintiff  had  given  a  bond,  un- 
der sect.  121  of  the  stat.  9  &  10  Viet.  c.  95,  (the 
Local  Courts  Act),  to  prosecute  his  suit  with  effect 
and  without  delay,  and  prove  that  the  title  to  cor- 
poreal property  was  in  question: — Held,  that  he 
was  not  entitled  to  obtain  a  certificate  from  the 
judge  at  Nisi  Prius  that  he  had  done  so,  if  he  did 
not  succeed  in  the  cause  ;  and  that,  not  having 
done  so,  he  had  not  prosecuted  his  suit  with  effect. 
Tunnicliffe  v.  Wilmot,  2  C.  &  K.  626— Patteson. 

A  declaration  on  a  replevin  bond  for  not  prose- 
cuting a  writ  with  effect,  according  to  the  condi- 
tion, stated,  (after  setting  out  the  bond),  that  the 
plaintiff  made  his  plaint  at  the  Whitechapel  County 
Court,  and  that  it  was  adjudged  by  the  said  Court 
that  plaintiff  should  take  nothing  by  his  said  plaint. 
Plea,  nul  tiel  record.  Replication,  there  is  such  a 
record.  The  order  made  in  the  minute  book  of 
the  county  court  was  struck  out  "  for  want  of 
jurisdiction,  a  disputed  title  having  been  sworn 
to  :" — Held,  that  the  above  entry  did  not  support 
the  allegation  in  the  declaration  of  a  judgment 
against  plaintiff  in  the  county  court,  and  that  de- 
fendant was  entitled  to  judgment.  Tubby  v.  Stan- 
hope, 12  Jur.  357;  17  L.  J.,C.  P.,  190. 

Avowry.] — An  avowry  at  common  law  for  rent 
due  before,  but  distrained  for  after,  the  determi- 
nation of  the  lease  by  notice  to  quit,  is  not  good. 
Williams  v.  Stiven,  15  Law  J.,  N.  S.,  Q.  B.,  321; 
10  Jur.  804. 

Avowry  stated  a  demise  for  two  years,  ending 
on  the  29th  of  September,  1842.  On  the  trial  an 
attornment  in  writing,  dated  the  14th  of  October, 
1842,  was  given  in  evidence,  by  which  plaintiff  and 
others  attorned  tenants  to  defendant  for  such  parts 
of  the  premises  as  were  in  their  respective  occu- 
pation, and  agreed  to  pay  the  rents  set  opposite  to 
their  respective  names.  Opposite  defendant's 
name  was  written,  "  Rent,  55/.,  from  Michaelmas, 
1840:" — Held,  that  the  avowry  was  supported  by 
the  evidence.  Gladman  v.  Plumer,  15  Law  J.,  N. 
S.,  Q.  B.,  79;  10  Jur.  109. 

Replevin.  Avowry  that  plaintiff  held  the  land 
as  tenant  to  the  avowant  under  a  demise,  subject 
to  certain  rents,  provisions,  conditions,  and  stipu- 
lations— that  is  to  say,  amongst  other  things,  that 
plaintiff  should  not  nor  would  during  the  continu- 
ance of  the  tenancy  sell  any  hay  produced  during 
such  continuance  upon  the  demised  premises, 
under  the  penalty  of  2s.  6d.  for  each  yard  of  the 
hay  sold,  to  be  recovered  by  distress  as  for  rent 
in  arrear.  Plea,  non  tenuit.  Verdict  for  defend- 
ant, and  judgment  under  stat.  17  Car.  2,  c.  7.  On 
a  writ  of  error,  the  Court  of  Queen's  Bench 
affirmed  the  judgment.  Semble,  that  on  a  writ  of 
error  to  the  Exchequer  Chamber,  after  verdict,  the 
avowry  sufficiently  showed  a  right  to  distrain. 
Pollitt  v.  Forrest,  12  Jur.  560 ;  17  L.  J.,  Q.  B., 
291— Exch.  Chamb. 

But  held,  that  the  sum  distrained  for  being,  as 
defendant  had  pleaded  it,  a  penalty,  not  a  rent- 
service,  the  judgment  given  under  stat.  17  Car.  2, 
c.  7,  which  applies  to  distresses  for  rent  only,  was 
erroneous.  Ib. 

Held,  also,  that  a  Court  of  error  cannot  give  a 
judgment  against  the  party  suing  out  a  writ  of  error 
after  reversing  an  erroneous  judgment  against  him  ; 
and,  therefore,  the  Court  could  not  give  judgment 
for  defendant  pro  retorno  habendo  at  common 
law,  but  must  simply  reverse  the  judgment.  Ib. 

In  replevin,  the  defendant  avowed  for  a  distress 
for  rent,  and  the  plaintiff  pleaded  that  the  goods 
were  taken  between  sunset  and  sunrise,  and  the 


defendant  replied  that  the  goods  were  taken  be- 
tween sunrise  and  sunset,  without  this,  that  they 
were  taken  between  sunset  and  sunrise  : — Held, 
that,  on  these  pleadings,  the  plaintiff  had  the  right 
to  begin.  Tunnicliffe  v.  Wilmot,  2  C.  &  K.  626— 
Patteson. 

Where  the  defence  rested  on  several  cognisances 
— Held,  that,  a  person  under  whom  one  of  such 
cognisances  was  made,  was  competent  to  prove 
matters  distinct  from  and  independent  of  that  par- 
ticular cognisance.  Walker  v.  Giles,  2  C.  &  K. 
671— Wilde. 


REQUESTS  (COURTS  OF)— See  COSTS. 

REVENUE. 

Stamps  on  Agreements.]  — An  instrument  stamped 
as  a  promissory  note,  and  containing,  besides  the 
ordinary  promise  to  pay,  the  following  words,  viz. 
"  I  have  lodged  with  A.  B.  (the  payee)  the  coun- 
terpart leases,  &c.,  as  a  collateral  security  for  the 
said  sum  of  500/.:" — Held,  not  to  require  an  ad- 
ditional agreement  stamp.  Fancourt  v.  Thome, 
15  Law  J.,  N.  S.,  Q.  B.,  344;  10  Jur.  639. 

The  insertion  of  the  words,  "  for  value  re- 
ceived," will  not  render  an  I.  0.  U.  subject  to  any 
stamp-duty.  Gould  v.  Coombs,  1  C.  B.  543. 

The  plaintiff  deposited  with  the  defendant  the 
sum  of  500/.  for  the  purpose  of  a  speculation  in 
foreign  stock,  and  the  defendant  signed  the  follow- 
ing memorandum:  "Bristol,  August  14th,  1843. 
Memorandum.  Mr.  S.  has  this  day  deposited  with 
me  500/.  on  the  sale  of  10,300/.,  31.  per  cent. 
Spanish,  to  be  returned  on  demand :" — Held,  that 
this  was  not  a  promissory  note,  and  did  not  re- 
quire a  stamp  as  such.  Sibree  v.  Tripp,  15  Mee. 
&  W.  23;  15  Law  J.,  N.  S.,  Exch.,  318. 

The  following  document  was  given  in  evidence 
by  a  defendant  in  replevin  in  support  of  his  right 
to  distrain  as  bailiff  of  J.  W.:  "  I,  J.  W.,  of  &c., 
having,  on  the  7th  of  October,  1843,  borrowed 
from  J.  P.  (the  defendant)  300/.,  did  pledge  with 
him  certain  title-deeds  of  houses  in  T.,  in  order 
to  secure  to  him  300/.  with  interest :  I  did  autho- 
rize J.  P.  to  receive  the  rents  of  the  said  houses 
during  my  right  and  interest  therein  ;  and  I  hereby 
confirm  and  make  valid  all  acts,  distresses,  and 
particularly  a  distress  on  W.  P.  (the  plaintiff), 
tenant  of  one  of  the  said  houses,  by  the  said  J.  P., 
and  other  proceedings  made  or  taken,  or  to  be 
made  or  taken,  by  the  said  J.  P.,  to  the  end  that 
the  rents  and  profits  of  the  said  houses  may  be 
received  and  taken  by  the  said  J.  P.  during  all  my 
estate  and  interest.  (Signed)  J.  W.:" — Held,  that 
this  document  did  not  require  a  stamp  either  as  an 
agreement  accompanied  with  a  deposit  of  title- 
deeds  for  making  a  mortgage,  or  as  an  authority  to 
distrain,  or  as  an  agreement.  Pyle  v.  Partridge, 
15  Mee.  &  W.  20 ;  15  Law  J.,  N.  S.,  Exch.,  129. 

In  an  action  on  the  following  guarantie  : — "  In 
consideration  of  your  agreeing  to  supply  goods  to 
K.  at  two  months'  credit,  I  agree  to  guarantee  his 
present  or  any  future  debt  with  you  to  the  amount 
of  60/.;  should  he  fail  to  pay  at  the  expiration  of 
the  above  credit,  I  bind  myself  to  pay  you  within 
seven  days  from  the  date  of  receiving  notice  from 
you  :" — Held,  that  as  to  all  the  debts  guaranteed, 
it  was  an  agreement  relating  to  the  sale  of  goods 
within  the  exemption  in  the  Stamp  Act,  55  Geo.  3, 
c.  184,  sched.  part  1,  Agreement.  Martin  v. 
Wright,  6  Q.  B.  917. 

A  joint-stock  company,  of  which  plaintiff  and 
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defendant  were  both  directors,  occupied  a  house 
belonging  to  plaintiff.  A  draft  agreement,  pre- 
pared by  plaintiff's  attorney,  was  submitted  to  the 
solicitors  of  the  company,  and  by  them  approved 
and  returned  ;  and  at  a  subsequent  meeting  of  the 
directors,  a  resolution  was  made,  empowering  the 
solicitors  to  sign  the  agreement  on  behalf  of  the 
company.  The  agreement,  however,  was  never 
executed.  In  an  action  for  use  and  occupation, 
plaintiff  offered  the  draft  in  evidence,  not  as  an 
agreement  binding  per  se  (it  being  neither  dated, 
stamped,  nor  signed),  but  for  the  purpose  of  show- 
ing that  the  occupation  of  the  premises  was  to  be 
by  the  other  directors,  exclusive  of  himself: — 
Held,  that  the  draft  was  inadmissible  for  want  of 
a  stamp,  inasmuch  as  it  could  only  be  relied  on  as 
a  proof  of  the  special  agreement,  plaintiff's  posi- 
tion precluding  him  from  maintaining  an  action 
against  a  co-director  upon  an  implied  contract. 
Chadwicke  v.  Clarke,  1  C.  B.  700. 

A  letter  of  allotment,  which  is  not  a  mere  ac- 
ceptance of  the  terms  stated  in  the  letter  of  appli- 
cation, does  not  require  an  agreement  stamp. 
Vollans  v.  Fletcher,  1  Exch.  Rep.  21;  11  Jur.  416; 
16  Law  J.,  Exch.,  173. 

In  an  action  to  recover  170/.,  with  interest, 
plaintiff  proved  the  Joan  of  between  150Z.  and  1801. , 
and  in  order  to  take  the  case  out  of  the  Statute  of 
Limitations,  offered  in  evidence  this  document: — 
"  170/.  16th  March,  1841.  Received  from  B.  T. 
the  sum  of  1701.,  for  which  I  promise  to  pay  her 
at  the  rate  of  51.  per  cent,  from  the  above  da'te  :" 
— Held,  that  this  document  did  not  require  to  be 
stamped  either  as  a  receipt,  a  prommissory  note, 
or  an  agreement.  Taylor  v.  Steele,  11  Jur.  806; 
16  Law  J.,  Exch.,  177. 

A  specification  referred  to  in  agreement,  but  not 
annexed  thereto,  may  be  stamped  as  a  separate 
instrument.  Briggs  v.  Peel,  11  Jur.  611 — B.  C. — 
Coleridge. 

Where  several  parties  contract  to  do  respec- 
tively certain  different  kinds  of  work  set  forth  in 
a  specification  : — Held,  that  the  contract  is  seve- 
ral, and  that  part  of  the  specification  only  which 
relates  to  the  work  to  be  done  by  any  one  of  the 
contractors,  is  part  of  the  agreement  of  such  con- 
tractor, and  that  the  agreement  may  be  stamped 
accordingly  by  him.  Ib. 

Quaere,  if  such  is  the  case  when  a  provision  in 
the  specification  refers  to  all  the  contractors  ?  Ib. 

Defendant,  by  agreement  in  writing,  gave  up 
certain  premises,4with  the  goodwill,  &c.,  to  plain- 
tiff for  11.  10s.,  and  agreed  not  to  open  a  shop  in 
the  same  line  of  business  within  a  mile,  under  a 
penalty  of  201.: — Held,  that  the  agreement  did  not 
require  a  stamp.  Pemberton  v.  Vaughan,  11  Jur. 
411;  IGLaw  J.,  Q.  B.,  161. 

The  following  memorandum  was  handed  by  de- 
fendant, a  trader,  to  plaintiff,  an  auctioneer: — 
"Memorandum  of  107Z.  had  by  me  of  S.  (plaintiff), 
being  an  advance  on  books  sent  in  for  immediate 
sale  by  auction  :"  signed  by  the  defendant.  The 
books  were  sold,  and  an  action  having  been 
brought  by  the  auctioneer  for  a  balance  due  to 
him  on  the  sale,  the  above  memorandum  was  held 
to  "  relate  to  the  sale  of  goods,"  and  therefore  to 
be  admissible  in  evidence  without  a  stamp,  under 
the  exemption  in  55  Geo.  3,  c.  184,  sched.,  tit. 
"  Agreement."  Southgate  v.  Bohn,  16  M.  &  W. 
34;  16  Law  J.,  Exch.,  50. 

The  plaintiff  having  on  the  morning  of  a  certain 
day  agreed  to  sell  railway  scrip  to  the  defendant, 


the  defendant  in  the  afternoon  of  the  same  day 
signed  the  following  document,  with  a  view  to  its 
being  shown  to  the  plaintiff:  "  Bought  of  N.  K., 
(the  plaintiff)  fifty  shares  in  the  H.  H.  and  B. 
Railway  Company,  at  10Z.  per  share:" — Held, 
that  the  contract  between  the  parties  was  con- 
tained in  this  document;  that  it  required  an  agree- 
ment stamp,  although  signed  by  the  defendant 
only  ;  and  that  the  sale  of  railway  scrip  was  not  a 
sale  of  "  goods,  wares,  or  merchandise,"  within 
the  meaning  of  the  exemption  in  the  Stamp  Act, 
55  Geo.  3,  c.  184,  sched.,  part  1,  tit.  "Agree- 
ment." Knight  v.  Barber,  16  M.  &  W.  66  ;  2  Car. 
&  K.  333 ;  16  Law  J.,  Exch.,  18. 

Agreement,  dated  April  14th,  1804,  not  under 
seal,  between  M.  &  N.,  that  N.  shall  rent  of  M. 
the  ferry  called  D.  for  61.  6s.  per  annum,  to  be 
paid  half-yearly,  for  which  N.  is  to  have  the  sole 
use  of  the  ferry,  and  whatever  profit  may  accrue 
from  it,  for  the  time  he  holds  the  same.  "  Be  it 
also  remembered,  that  N.  has  this  day  bought  of  M. 
the  great  ferry-boat  for  201.,  of  which  51.  shall  be 
paid,"  &c.;  instalments  of  51.  to  be  paid  yearly  on 
April  6th,  the  first  in  1805: — Held,  first,  that  the 
instrument  purporting  to  convey  an  incorporeal 
hereditament  was  not  a  lease,  because  not  under 
seal,  and,  therefore,  did  not  require  a  lease  stamp, 
Mayfield  v.  Robinson,  7  Q.  B.  486. 

Held,  secondly,  that,  as  an  agreement  for  a  lease, 
it  was  not  subjected  to  duty  by  the  clause  of  slat. 
55  Geo.  3,  c.  184,  sched.  tit.  "Agreement,"  ex- 
empting agreements  for  leases  under  the  yearly 
rent  of  51.;  for  that  a  duty  could  not  be  imposed  by 
implication  from  this  exempting  clause.  Ib. 

Held,  thirdly,  that,  if  the  rent  only  were  con- 
sidered, the  subject-matter  of  the  agreement  was 
not  of  the  value  of  20/.,  and,  therefore,  no  stamp 
was  necessary.  Ib. 

Held,  fourthly,  that  the  price  of  the  boat  could 
not  be  taken  into  consideration,  the  agreement  as 
to  that  not  being  ancillary  to  the  contract  for  let- 
ting, but  being  a  distinct  and  separate  memoran- 
dum of  a  by-gone  purchase  of  goods,  and,  in  itself, 
subject  to  no  stamp  duty.  Ib. 

Contract  in  writing,  by  which,  after  reciting  that 
D.  had  purchased  a  piece  of  ground,  with  four 
messuages  thereon  built,  in  one  of  which  plaintiff 
resided,  it  was  agreed,  that  plaintiff  should  con- 
tinue to  reside  therein  during  the  residue  of  D.'s 
term  therein,  provided  plaintiff  should  so  long  live, 
paying  the  rent  of  Is.;  and  in  the  event  of  plain- 
tiff's dying  during  the  continuance  of  the  said 
term  leaving  his  wife  him  surviving,  D.  agreed  to 
allow  her  to  reside  therein  on  the  same  terms; 
and  D.  further  agreed  to  assign  all  his  interest  in 
the  premises  so  purchased  to  plaintiff,  on  payment 
within  seven  years  of  140/.,  together  with  all  ex- 
penses : — Held,  in  an  action  by  plaintiff  for  breach 
of  the  agreement  to  assign  the  premises,  that  a 
lease  stamp  was  not  sufficient,  and  that  an  agree- 
ment stamp  was  also  necessary.  Lovelock  v. 
Franklyn,  11  Jur.  1035— Q.  B. 

A.,  by  written  contract,  agreed  to  take  a  public- 
house  of  S.,  at  a  certain  rent,  and  to  buy  of  S.  all 
the  beer  which  should  be  sold  and  consumed  on 
the  premises,  under  a  penalty  of  30/.  for  every 
barrel  bought  of  any  other  person,  and  to  quit  on 
six  months'  notice,  under  a  penalty  of  301.  per 
month  for  holding  over.  At  the  end  of  this  instru- 
ment was  written  :  "  And  it  is  further  agreed  by 
O.,  (who  was  not  previously  made  party  to  the 
contract),  that  he  will  hold  himself  responsible  for 
any  amount  of  money  which  may  become  due  from 
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A.  to  S.,  that  is  to  say,  to  the  amount  of  36/." 
The  names  of  S.,  O.,  and  A.  were  subscribed  : — 
Held,  in  an  action  by  S.  against  0.,  on  the  guaran- 
tee, that  a  lease  stamp  was  not  sufficient,  but  that 
an  agreement  stamp  was  necessary  in  respect  of 
O.'s  guarantee  for  the  payment  of  penalties. 
Wharton  v.  Walton,  1  Q.  B.  474. 

The   following    memorandum,    signed    by   the 
plaintiff,  was  offered  in  evidence  : — 
"  Total  value  of  wheat  growing,  &c.  .  £94  10     8 

Rent  due  to  Mr.  A 53   10     0 


Balance  due  to  Mrs.  M.  .  £41  0  8 
and  secured  by  the  joint  and  several  note  of  G. 
P.  and  S.  P.  This  note  is  to  be  subject  to  the 
revised  valuation  of  Messrs.  C.  &  D.,  and  will  be 
more  or  less  than  41/.  Os.  Sd.,  according  as  they 
value  the  corn.  The  note  was  given  up  to  me 
this  20th  of  August,  1844:"  — Held,  (dubitante, 
Wightman,  J.),  that  the  agreement  to  which  the 
memorandum  referred  being  already  in  evidence, 
the  memorandum  itself  was  admissible  without  a 
stamp.  Marshall  v.Powell,  11  Jur.  61;  16  Law  J., 
Q.  B.,  5. 

An  agreement  made  at  a  time  when  the  55  Geo. 
3,  c.  184,  sched.,  pt.  1,  "Agreement,"  was  in 
force,  and  under  which  it  required  a  stamp  of  II. , 
was,  subsequently  to  the  7  Viet.  c.  21,  coming  into 
operation,  stamped,  under  a  penalty,  with  the 
stamp  of  2s.  6d.,  as  required  by  the  second  section 
and  schedule  of  the  latter  act : — Held,  that  the 
agreement  was  admissible  in  evidence.  Deakin  v. 
Penniall,  17  L.  J.,  Exch.,  217. 

Scrip  certificates  of  railway  shares  are  not 
"  goods,  wares,  or  merchandise"  within  the  Stamp 
Act.  The  defendant  verbally  agreed  to  purchase 
of  the  plaintiff  fifty  scrip  certificates  of  shares  in 
g.  railway  company,  at  a  stated  price ;  subse- 
quently, on  the  same  day,  the  defendant  signed  a 
memorandum  setting  forth  the  terms  of  the  agree- 
ment, and  caused  it  to  be  delivered  to  the  plain- 
tiff:— Held,  that  this  memorandum  was  the  con- 
tract of  sale,  and  required  an  agreement  stamp. 
Knight  v.  Barber,  4  Railw.  Cas.  674  ;  16  M.  & 
W.  66. 

An  agreement  to  give  up  a  house  and  good-will 
of  a  business  for  11. ,  and  not  to  open  a  shop  in  the 
same  line  of  business  within  one  mile  of  the  said 
house,  under  a  forfeiture  of  201.,  does  not  require 
a  stamp,  as  being  for  a  subject-matter  of  the  value 
of  20Z.  Pemberton  v.  Vaughan,  10  Q.  B.  87. 

In  an  action  for  money  lent,  &c.,  the  following 
document  was  tendered  in  evidence  : — "  Berwick, 
16th  March,  1841.  170Z.  Received  from  Mrs.  B. 
Taylor  the  sum  of  170/.  for  value  received,  for 
which  I  promise  to  pay  her  at  the  rate  of  5/.  per 
cent,  from  the  above  date. — A.  N.  Steele  :" — Held 
not  to  require  a  stamp,  either  as  a  receipt,  a  pro- 
missory note,  or  an  agreement,  of  the  value  of  20Z. 
Taylor  v.  Steele,  16  M.  &  W.  665. 

In  an  action  for  money  had  and  received,  the 
defendant  put  in  evidence  the  following  document, 
written  by  the  plaintiff  on  the  back  of  an  unstamped 
receipt: — "  Balanced  up  to  this  day,  as  per  cash- 
book,  19th  of  November,  1845:" — Held,  that  this 
document  was  admissible  in  evidence  without 
being  stamped.  Finney  v.  Tootel,  12  Jur.  291 ;  17 
L.  J.,  C.P.,  158. 

Such  a  document  is  good  prhna  facie  evidence 
to  show,  that,  up  to  the  day  of  its  date,  there  was 
no  debt  existing  between  the  parties.  Ib. 

The  following  document  is  within  the  exemption 


of  the  Stamp  Act,  relating  to  the  sale  of  goods, 
wares,  and  merchandise: — "  Gentlemen, — In  con- 
sideration of  your  consigning  to  my  friends,  Messrs. 
H.  &  Co.,  of  Calcutta,  sixteen  casks  of  sherry 
wine,  and  engaging  to  pay  me  1Z.  per  cent,  on  the 
amount  of  the  proceeds,!  hereby  agree  to  guaran- 
tee you  the  proper  sale  of  the  said  wines,  and  the 
payment  of  the  proceeds  in  due  time. — J.  J."  Sad- 
ler v.  Johnson,  16  M.  &  W.  775. 

Leasehold  and  copyhold  premises  were  put  up 
to  auction  in  two  separate  lots,  which  were 
knocked  down  to  defendant,  and  he  signed  the 
following  memorandum: — "I  do  hereby  acknow- 
ledge that  I  have  this  day  purchased  by  public 
auction  lots  1  and  2  of  the  estates  mentioned  in 
the  annexed  particulars,  at  the  sum  of  245/.,  (150/. 
for  lot  1,  and.  95*.  for  lot  2),"  &c.  Upon  refusal 
of  defendant  to  complete  the  purchase,  the  pre- 
mises were  resold,  and  an  action  was  brought  to 
recover  the  difference  of  the  price: — Held,  that 
the  memorandum  required  two  stamps.  Watling 
v.  Horwood,  12  Jur.  48. 

The  plaintiff  applied,  by  letter,  for  thirty  shares 
in  a  projected  company,  and  undertook  to  accept 
the  same,  or  any  less  number,  and  to  pay  the 
deposit.  The  letter  of  allotment  appropriated  to 
him  ten  non-transferable  shares,  and  stipulated 
that  the  deposit  should  be  paid  on  a  certain  day, 
and,  in  default  thereof,  that  the  committee  should 
have  the  power  of  cancelling  the  allotment.  In 
an  action  by  plaintiff  to  recover  back  the  deposit 
paid  on  the  shares  allotted — Held ,  that  these  docu- 
ments did  not  require  a  stamp;  that  the  applica- 
tion for  shares  and  letter  of  allotment  did  not  con- 
stitute the  contract  under  which  the  deposit  was 
paid.  Vollans  v.  Fletcher,  5  Railw.  Cas.  73;  1 
Exch.  Rep.  21. 

Any  written  instrument,  operating  as  the  record 
of  a  transfer  of  property,  is  a  conveyance  within 
the  meaning  of  the  Stamp  Act.  Horsfall  v.  Key, 
17  L.  J.,  Exch.,  266. 

Such  an  instrument,  if  it  be  "  a  memorandum, 
letter,  or  agreement,  relating  to  the  sale  of  goods, 
wares,  and  merchandise,"  is  exempted  from  all 
stamp-duty  ;  but,  if  it  operate  as  a  transfer  of  any- 
thing else,  it  must  be  stamped  as  a  conveyance.  Ib. 

The  word  "fixtures"  means  the  right  of  sever- 
ance of  chattels  attached  to  the  soil,  but  not  part 
of  the  freehold.  A  transfer  of"  fixtures"  is,  there- 
fore, at  least  the  transfer  of  the  right  of  severance  ; 
and  whether  a  memorandum  of  the  sale  of  fixtures 
transfers  any  interest  in  the  chattels  themselves, 
or  not,  is  a  conveyance  within  the  words  of  the 
Stamp  Act,  which  include  the  "transfer  of  any 


right ;"  and  as  fixtures  are  not  goods,  wares,  and 
merchandise,  it  is  not  within  the  exemption.     Ib. 

Therefore,  a  memorandum  using  words  in  the 
past  tense — "Memorandum,  that  A.  B.  has  sold 
the  goods  and  fixtures  in  a  shop  toC.  D."— signed 
by  both  parties— was  held  to  require  an  ad  valorem 
stamp  as  a  conveyance.  Ib. 

Several  Letters.]— A.  contract  made  by  several 
letters,  written  not  by  the  contracting  party  him- 
self but  by  his  agent,  is  within  the  proviso  in  the 
Stamp  Act,55  Geo.  3,  c.  184,  sched.  part  1,  Agree- 
ment, and  requires  a  stamp  of  H.  los.  only.  Grant 
v.  Maddox,  15  Law  J.,  N.  S.,  Exch.,  104. 

Letter  or  Power  of  Attorney.]—  In  an  action  by 
indorsee  against  acceptor  of  a  bill,  in  order  to 
prove  that  an  indorsement  was  made  with  the 
authority  of  the  party  indorsing,  a  letter  was  put 
in,  signed  by  him,  authorizing  lua  name  to  be 


1403          Eevenue.          [DIGEST  OF  CASES.]          Revenue. 


1404 


indorsed  on  the  bill,  and  stating  that  he  woulc 
undertake  to  pay  the  amount  of  the  bill,  should  i 
not  be  honoured  when  due.  The  letter  was  stampec 
as  an  agreement: — Held,  that  it  required  a  lette 
or  power  of  attorney  stamp.  Walker  v.  Remmett 
15  Law  J.,  N.  S.,  C.  P.,  174 ;  10  Jur.  380. 

Separate  Stamps.] — Semble,  that  the  signatun 
of  the  parliamentary  contract  by  each  subscribe 
does  not  require  a  separate  stamp.     West  London 
Railway  Company  v.  Bernard,  3  Raihv.  Cas.  649 — 
Q.  B. 

Railway  Scrip.] — Contracts  for  the  sale  of  scrip 
certificates  of  shares  in  a   railway,  for  the  con- 
struction of  which  no  act  of  Parliament  has  been 
obtained,  are  not  within  the  clause  in   the  Stamp 
Act   which  exempts  from  duty  all  "memoranda 
letters,  or  agreements  for  or  relating  to  the  saleo 
goods,  wares,  and  merchandise."     Knight  v.  Bar- 
ber, 10  Jur.  929— Exch. 

Receipts.] — The  defendant  having  employed  the 
plaintiff"  to  do  some  plasterer's  work  for  him,  the 
latter  required  the  former  to  pay  him  money  on 
account  for  it  weekly,  as  the  work  was  done,  which 
the  defendant  accordingly  did,  and  receipts  were 
given  for  the  amount  so  paid.  And  the  following 
receipt  was  given  by  the  plaintiff  to  the  defendan 
when  the  work  was  completed: — "1843,  July  8 
Received  of  Mr.  G.  L.  the  sum  of  2Z.  2s.,  being  the 
balance  of  account  up  to  this  day  for  houses  in 
Wellington-road:" — Held,  that  this  was  an  ac- 
knowledgment of  a  sum,  therein-mentioned,  being 
received  in  satisfaction  of  a  debt,  whereof  the 
amount  is  not  specified,  within  the  meaning  of  the 
clause  in  the  schedule  as  to  receipts  in  the  Stamp 
Act,  55  Geo.  3,  c.  184,  which  requires  a  10s. 
stamp.  Birt  v.  Leigh,  14  Mee.  &  W.  177. 

Defendant,  in  support  of  a  plea  that  he  had  paid 
five  quarters'  rent  to  M.,  tendered  in  evidence  the 
following  paper  signed  by  M.: — "Mr.  Jones  (de- 
fendant) having  written  off  the  sum  of  72/.  from  his 
mortgage  debt,  being  five  quarters'  rent  of  his 
house,  I  hereby  discharge  the  same  rent  till  the 
24th  day  of  July,  1841."  M.  had  delivered  the 
paper  to  defendant,  being  then  indebted  to  him  on 
a  mortgage  debt  exceeding  121.  The  only  stamp 
on  the  paper  was  a  II.  stamp,  with  no  denomina- 
tion on  its  face,  and  had  been  affixed  more  than 
one  month  after  the  signing  and  delivery  of  the 
paper: — Held,  first,  that  the  instrument  was  a  re- 
ceipt under  stat.  55  Geo.  3,  c.  184,  schedule,  part 
1,  Receipt.  Lucas,  v  Jones,  5  Q.  B.  949  ;  Dav.  & 
M.  774. 

Held,  secondly,  that  it  was  inadmissible  for  want 
of  a  proper  stamp,  though  a  receipt-stamp  would 
have  cost  less  than  11.;  section  10  of  stat.  55  Geo. 
3,  c.  184,  not  protecting  receipts  which  have  not 
been  stamped  within  a  month  after  execution, 
under  stat.  35  Geo.  3,  c.  55,  ss.  8,  10,  11.  lb. 

In  an  action  for  goods  sold,  defendant,  in  order 
to  prove  that  the  goods  in  question  were  sold  to 
D.,  and  not  to  himself,  put  in  evidence  an  un- 
stamped paper  containing  a  bill  of  parcels  from 
plaintiff  to  D.,  at  the  foot  of  which  were  the  words 
"  settled,  W.  M.,"  (plaintiff).  It  also  appeared 
that  the  whole  of  the  paper  had  been  written  at 
one  time,  and  that  no  money  in  fact  passed: — 
Held,  that  the  two  parts  being  distinct,  so  much 
of  the  paper  as  consisted  of  the  bill  of  parcels  was 
admissible  in  evidence  for  the  above-mentioned 
purpose,  without  a  receipt-stamp.  Millen  v.  Dent, 
11  Jur.  818;  16  Law  J.,  Q.  B.,  374. 

An  acknowledgment  by  a  banker  of  the  receipt 
of  money  paid  as  a  deposit  by  an  allottee  of  shares 


in  a  joint  stock  company,  does  not  require  a  stamp, 
and  is  within  the  meaning  of  the  exemption  in 
55  Geo.  3,  c.  184,  sched.,  tit.  "  Receipt."  Clarke 
v.  Chaplin,  1  Exch.  Rep.  26  ;  16  Law  J.,  Exch., 
246. 

Appointments  to  Offices.} — The  appointment  in 
writing  of  a  treasurer  to  the  guardians  of  the  poor 
of  Birmingham,  under  a  local  and  personal  act,  at 
a  yearly  salary,  requires  a  stamp.  Reg.  v.  Welch, 

2  Car.  &  K.  296— By  the  Judges. 

But  if  such  appointment  be  not  receivable  in 
evidence  for  want  of  a  stamp,  a  recital  in  a  bond 
executed  by  him  is  sufficient  evidence  of  his  ap- 
pointment, and  his  duties  may  be  shown  from  the 
clauses  of  the  local  act  of  Parliament  under  which 
he  is  appointed,  lb. 

Production  of  Documents  for  purpose  of  Stamp- 
ing.] —  Plaintiff  brought  his  action  on  an  agree- 
ment with  defendants  to  pay  him  a  sum  of  51.  per 
horse-power  for  every  steam-engine  they  should 
contract  to  have  made  on  his  patent  principle. 
The  declaration  stated  that  they  had  contracted 
with  Messrs.  F.  W.  &  Co.  for  the  making  of  a 
steam-engine  on  plaintiff's  patent  principle,  but 
had  refused  to  pay  plaintiff  51.  per  horse-power. 
The  plea  traversed  in  terms  that  defendants  had 
so  contracted  with  Messrs.  F.  W.  &  Co.;  on  which 
issue  was  joined.  The  Court  made  absolute  a 
rule  calling  on  defendants  to  produce  at  the 
Stamp-office,  for  the  purpose  of  being  stamped,  a 
letter  written  by  Messrs.  F.  W.  &.  Co.  in  reply  to 
a  former  letter  of  defendants,  containing  evidence 
of  a  contract  for  the  manufacture,  by  Messrs.  F. 
W.  &  Co.,  of  a  steam-engine  for  defendants,  on 
plaintiff's  patent  principle.  Hall  v.  Bainbridge, 

3  Dowl.  &  L.  92— B.  C. — Wightman. 

Pleading  Want  of  Stamp.]  — Quaere,  whether  the 
Stamp  Acts  can  be  pleaded,  unless  the  want  of  a 
stamp  renders  the  instrument  void.  Bradley  v. 
Bardsley,  3  Dowl.  &  L.  476  ;  14  Mee.  &  W.  873; 
15  Law  J.,  N.  S.,  Exch.,  115. 

Effect  of  Stamp  on  Instrument.] — A  stamp  is  no 
part  of  the  instrument  to  which  it  is  affixed  ;  and, 
therefore,  a  statement  in  an  examination,  that  an 
indenture  of  apprenticeship  (upon  which  the  set- 
tlement in  question  depended)  was  "  duly  stamp- 
ed," gives  sufficient  information  to  the  appellant 
parish,  and  no  particular  description  of  it  need  be 
sent  with  a  copy  of  the  instrument,  under  the  79th 
section  of  4  &  5  Will.  4,  c.  76.  Reg.  v.  Keighley, 
2  New  Sess.  Cas.  321;  15  Law  J.,  N.  S.,  M.  C., 
102;  10  Jur.  492. 

Legacy  Duty.] — By  an  instrument  purporting  to 
ae  the  will  of  S.,  deceased,  the  whole  of  S.'s  per- 
sonalty, amounting  in  the  nett  to  12,748/.,  was 
aequeathed  to  J.,  a  stranger  in  blood,  who  was 
made  executor.  J.  took  out  probate,  and  paid  the 
duty  of  10^.  per  cent,  on  the  whole  nett;  after- 
wards T.,  the  next  of  kin  to  S.,  disputed  the  will, 
on  the  ground  that  S.  was  not  of  disposing  mind. 
J.  paid  6000L  to  T.,  and  consented  that  the  will 
should  be  revoked,  and  administration  taken  out 
)y  T.,  who,  in  consideration  thereof,  released  to 
J.  her  claim  on  the  12,748Z.  T.,  from  her  near- 
ness in  blood,  was  liable  to  a  duty  of  less  than  101. 
per  cent.: — Held,  that  under  stat.  36  Geo.  3,  c.  52, 
s.  37,  J.  was  entitled  to  a  return  of  duty,  not  only 
on  the  6000Z.,  but  also  on  the  remaining  6748J., 
and  that  the  duty  on  the  whole  12,748Z.,  was  to  be 
accounted  for  between  T.  and  the  Commissioners 
)f  Stamps,  as  duty  charged  on  T.  at  the  lower 
ate.  Reg.  v.  Stamps  and  Taxes  (Commissioners), 
"  Q.  B.  657. 
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A.,  by  deed  dated  in  1802,  conveyed  certain 
lands  to  trustees,  to  the  use  of  himself  for  life, 
remainder  to  B.  his  son,  for  life,  with  remainder 
over.  The  deed  contained  a  proviso,  that  it 
should  be  lawful  for  B.,  by  his  last  will,  to  limit 
and  appoint  to  the  use  of  himself,  or  any  other 
person  or  persons,  any  annual  sum  or  sums  of 
money,  not  exceeding  the  yearly  sum  of  700/.,  to 
be  charged  upon,  and  payable  out  of  the  lands  in- 
cluded in  the  deed,  to  commence  from  the  death 
of  B.,  and  to  be  either  perpetual  or  in  fee,  or 
payable  for  such  times  and  in  such  manner  in  all 
respects,  as  B.  should  think  fit.  B.,  by  his  will, 
by  virtue  of  this  power,  appointed  an  annuity  of 
1001.  a  year  to  C.  for  her  life,  charged  upon  and 
payable  out  of  the  said  land: — Held,  that  legacy 
duty  was  not  payable  in  respect  of  such  annuity. 
Att.-Gen.  \.  Hertford  (Marquis),  14  Mee.  &  W. 
284. 

A  testator  bequeathed  to  trustees  a  sum  in  the 
31.  per  cent.  Consols,  in  trust  as  to  1700Z.,  part 
thereof,  to  pay  and  apply  the  dividends  in  estab- 
lishing and  supporting  a  daily  school  at  N.,  for  the 
instruction  of  twenty  boys,  on  the  principal  of  a 
national  school;  the  dividends  to  be  retained  by 
R.  B.,  sen.,  and  R.  B.  jun.,  two  of  the  trustees,  to 
be  so  applied;  and  he  directed  that  R.  B.  jun. 
should  be  the  schoolmaster,  and  that  the  manage- 
ment of  the  school  should  always  remain  in  the 
family  of  R.  B.  And  as  to  400/.,  other  part  of  the 
said  stock,  the  testator  directed  that  the  dividends 
should  be  paid  by  the  trustees  to,  and  applied  by, 
the  schoolmaster  for  the  time  being  of  the  said 
school,  in  providing  the  boys  with  pinafores,  caps, 
and  shoes,  and  also,  with  books  and  slates;  such 
clothes,  books,  and  slates,  to  be  left  behind  them 
on  leaving  the  school : — Held,  that  these  bequests 
were  subject  to  legacy  duty.  In  re  Griffiths,  14 
Mee.  &  W.  510 ;  15  Law  J.,  N.  S.,  Exch.  130. 

Customs.] — See  CORN. 

Excise.]  —  Although  the  3  &  4  Will.  4,  c.  52, 
s.  40,  in  general  terms  authorizes  importing  into 
the  United  Kingdom  any  goods  of  the  produce  or 
manufacture  of  Guernsey,  Jersey,  &c.,  from  the 
said  islands,  on  payment  of  countervailing  duties, 
such  goods  are,  nevertheless,  subject  in  this  coun- 
try to  the  internal  regulations  and  restraints  which 
may  be  imposed  by  the  Commissioners  of  Excise 
under  sect.  52,  so  far  as  the  same  will  apply  to 
imported  goods.  Reg.  v.  Excise  (Commissioners), 
6  Q.  B.  975. 

And  the  Commissioners  of  Excise  having  made 
an  order,  that  manufactured  spirits  of  the  Channel 
Islands,  of  the  denomination  of  British  brandy  or 
British  compounds,  (defined  by  stat.  6  Geo.  4, 
c.  80,  s.  101,  and  5  &  6  Viet,  c."  25,  s.  6),  should 
not  be  admitted  by  permit  into  the  stocks  of  rec- 
tifiers and  dealers  in  the  United  Kingdom  ;  but  that 
plain  spirits,  certified  to  be  the  produce  and  manu- 
facture of  those  islands,  might  be  so  admitted,  sub- 
ject to  all  the  regulations  affecting  British  plain 
spirits ;  and  care  being  taken,  that,  under  this 
order,  no  rectified,  or  coloured,  or  compounded 
spirit,  should  be  admitted: — Held,  that  the  com- 
missioners might  legally  refuse  to  grant  permits  for 
delivery  to  a  dealer  in  London  of  spirits  imported 
from  Jersey  on  request  notes,  which  did  not  suffi- 
ciently describe  the  spirits,  to  show  that  they  were 
admissible  under  the  order;  although,  on  applica- 
tion for  a  mandamus,  it  was  stated  on  affidavit 
that  the  spirits  were  in  fact  made  of  materials,  the 
growth,  produce,  and  manufacture  of  Jersey  and 
of  the  United  Kingdom,  that  the  countervailing 
duty  had  been  paid,  and  that  delivery  warrants 


from  the  proper  officer  of  the  Customs  had  been 
lodged  at  the  Permit  office.     Ib. 

The  25th  and  26th  sections  of  the  Excise  Li- 
cense Act,  6  Geo.  4,  c.  81,  which  subject  to  penal- 
ties any  manufacturer  of,  or  dealer  in,  or  seller  of 
tobacco,  who  shall  not  have  his  name  painted  on 
his  entered  premises  in  manner  therein  mentioned  ; 
or  who  shall  manufacture,  deal  in,  retail,  or  sell 
tobacco,  without  taking  out  the  license  required 
for  that  purpose  ;  do  not  avoid  a  contract  of  sale 
of  tobacco,  made  by  a  manufacturer  or  dealer  who 
has  not  complied  with  the  requisites  of  these 
sections  ;  their  effect  is  merely  to  impose  a  penalty 
on  the  offending  party,  for  the  benefit  of  the  reve- 
nue. Smith  v.  Mait'hood,  14  Mee.  &  W.  452;  15 
Law  J.,  N.  S.,  Exch.,  149. 

But,  where  it  appears  that  the  intention  of  the 
Legislature  was  to  prohibit  the  contract  itself, 
although  that  be  only  for  purposes  of  revenue,  the 
contract  is  illegal  and  void,  and  no  action  can  be 
maintained  upon  it.  Ib. 

The  notices  of  appeal  under  the  Excise  Acts, 
the  7  &  8  Geo.  4,  c.  53,  s.  83,  and  the  4  Si  5  Will. 
4,  c.  51,  s.  23,  in  the  case  of  an  appeal  by  the 
Excise,  may  be  given  by  the  officer  who  appears 
before  the  magistrates  in  his  own  name,  and  need 
not  be  in  the  name  of  the  officer  who  laid  the 
information.  Reg.  v.  Woodrow,  2  New  Sess.  Cas. 
346— Exch. 

A  person  who  distils  spirits  for  the  purpose  of 
making,  by  the  addition  of  nitric  acid,  sweet  spirits 
of  nitre  for  sale,  is  a  distiller  of  spirits  within  the 
meaning  of  the  6  Geo.  4,  c.  80,  ss.  6,  7,  requiring 
an  excise  license,  and  liable  to  the  penalties  im- 
posed by  s.  39  of  that  act  on  persons  having  any 
private  or  concealed  still,  Sec.,  for  making  or  dis- 
tilling low  wines  or  spirits.  Att.-Gen.  v.  Bailey, 
16  M.  &  W.  74;  16  Law  J.,  Exch.,  63. 

The  act  6  &,  7  Will.  4,  c.  38,  s.  3,  extends  to 
prevent  a  person  who  is  already  a  publican  from 
obtaining  a  license  to  carry  on  the  business  of  a 
grocer  on  the  same  premises,  as  absolutely  as  it 
does  to  prevent  a  person,  licensed  as  a  grocer, 
from  carrying  on  in  the  same  premises  the  business 
of  a  publican.  M'-Kenna  v.  Pape,  1  H.  L.  Ca.  6. 

A  dealer  in  and  retailer  of  tobacco  is  liable  to 
the  penalty  of  200/.  imposed  by  the  5  &  6  Viet, 
c.  93,  s.  3,  for  having  in  his  possession  adulterated 
tobacco,  although  he  had  purchased  it  as  genuine, 
and  had  no  knowledge  or  cause  to  suspect  that  it 
was  so.  Reg.  v.  Woodrow,  15  M.  Ss  W.  404;  16 
Law  J.,  Exch.,  122. 

Sweet  spirits  of  nitre  are  not  "  spirits"  within  the 
meaning  of  the  Excise  Acts,  6  Geo.  4,  c.  80, 
ss.  107,  133;  7  &  8  Geo.  4,  c.  53,  s.  32;  2  Will.  4, 
c.  16,  s.  10.  Att.-Gen.  v.  Bailey,  1  Exch.  Rep. 
281;  17  L.  J.,  Exch.,  9. 

Therefore,  a  person  who  buys  from  one  who  is 
not  a  licensed  distiller,  and  without  a  permit, 
sweet  spirits  of  nitre,  the  duty  on  whjfh  has  not 
been  paid,  is  not  liable  to  the  penalties  imposed 
by  those  statutes.  Ib. 

The  term  "  spirits"  in  those  acts  signifies  an 
inflammable  liquid  produced  by  distillation,  either 
pure,  or  mixed  only  with  ingredients  which  do 
not  convert  it  into  some  article  of  commerce  not 
known,  in  common  parlance,  under  the  general 
appellation  of"  spirits."  Ib. 

Admissibility  of  unstamped  Document  for  collate- 
ral Purposes.] — On  the  trial  of  an  indictment  for  a 
conspiracy  to  defraud  A.  B.  of  bills  of  exchange 
and  money  by  fraudulent  representations,  &c.,  it 
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appeared  that  A.  B.  was  induced,  by  the  means 
stated  in  the  indictment,  to  accept  certain  bills; 
and  it  appeared  that,  at  the  time  the  bills  were  so 
accepted  by  him,  a  warrant  of  attorney  was  given 
by  one  of  the  defendants  as  a  security  to  A.  B. 
against  his  liability  on  the  bills  : — Held,  that  such 
warrant  of  attorney  was  admissible  without  a 
stamp,  as  there  was  no  allegation  in  the  indict- 
ment to  the  proof  of  which  it  was  necessary,  nor 
was  it  in  any  way  the  subject  of  the  charge.  Reg. 
v.  Gompertz,  11  Jur.  204;  16  Law  J.,  Q.  B.,  121. 

Assessed  Taxes.] — Where  a  tenant  pays  pro- 
perty tax  assessed  on  the  premises,  and  omits  to 
deduct  it  in  his  next  payment  of  rent,  he  cannot 
afterwards  recover  the  amount  as  money  paid  to 
the  use  of  the  landlord.  Gumming  v.  Bedborough, 
15  M.  &  W.  438. 

The  fact,  that  a  party  did  a  particular  act  (as 
signing  a  land-tax  assessment)  in  an  official  capa- 
city, may  be  proved,  not  only  by  showing  that  he 
exercised  the  office  before  or  at  the  period  in  ques- 
tion, but  also  by  evidence  (limited  to  a  reasonable 
time)  of  his  having  exercised  it  afterwards.  Doe  A. 
Hopley  v.  Young,  8  Q.  B.  63. 

The  declaration,  after  reciting  that  plaintiff  had 
carried  on  the  business  of  a  law  stationer,  and 
also  had  been  sub-distributor  of  stamps  and  col- 
lector of  assessed  taxes,  stated  an  agreement  for 
the  sale  to  defendant  of  this  business  and  goodwill 
for  300L  Declaration  then  stated,  that  it  was 
further  agreed  that  plaintiff  should  not  carry  on 
such  business,  or  collect  any  of  the  assessed  taxes, 
within  a  certain  distance,  but  that  he  would  use 
his  utmost  endeavours  to  introduce  defendant  to 
the  business  and  offices: — Held,  that  the  agree- 
ment was  entire,  and  related  to  the  sale  of  an 
office  touching  the  receipt  of  the  revenue,  and 
was,  therefore,  void  by  the  stat.  5  &  6  Edw.  6,  c. 
16.  Hopkins  v.  Prescott,  11  Jur.  562;  16  Law  J., 
C.  P.,  259. 

The  effect  of  the  statutes  43  Geo.  3,  s.  99,  and 
43  Geo.  3,  c.  161,  is  to  make  the  assessment  by 
the  assessors  of  assessed  taxes  final,  subject  to  a 
right  of  appeal,  by  a  party  charged,  to  the  com- 
missioners of  assessed  taxes,  and  from  their  de- 
cision to  the  judges.  Allen  v.  Sharp,  17  L.  J., 
Exch.,  209. 

Where,  therefore,  assessors  had  assessed  an 
inhabitant  of  the  district  for  which  they  were 
appointed  to  duties  payable  by  him  as  a  horse- 
dealer,  under  the  statutes  48  Geo.  3,  c.  55,  sched. 
(H.)  and  52  Geo.  3,  c.  93,  sched.  (H.),  and  upon 
refusal  to  pay  the  same  a  distress  had  been  levied 
of  his  goods  : — Held,  upon  replevin  brought  for 
the  goods  so  taken,  that  such  an  assessment  was 
an  answer  to  the  action,  and  that  an  allegation  in 
the  avowry  that  the  plaintiff  did  in  fact  "  exercise 
the  trade  and  business  of  a  horse-dealer"  was 
immaterial.  Ib. 

Quaere,  as  to  what  constitutes  a  horse-dealer, 
within  the  meaning  of  the  statutes  relating  to 
assessed  taxes  1  Ib. 

An  agreement,  whereby,  after  reciting  that  A. 
had  carried  on  the  business  of  a  law-stationer  at 
G.,  and  also  had  been  sub-distributor  of  stamps, 
collector  of  assessed  taxes,  &.c.,  there,  and  that 
he  had  agreed  with  B.  for  the  sale  of  the  said  busi- 
ness, and  of  all  his  goodwill  and  interest  therein, 
to  him  for  the  sum  of  300/.,  A.,  in  consideration 
of  the  said  sum  of  3002.,  agreed  to  sell,  and  B. 
agreed  to  purchase,  the  said  business  of  a  law- 
stationer  atG.;  and  whereby  it  was  further  agreed 
that  A.  should  not,  at  any  time  after  the  1st  March 


then  next,  carry  on  the  business  of  a  law-stationer 
at  G.,  or  within  ten  miles  thereof,  or  collect  any 
of  the  assessed  taxes,  &c.,  but  would  use  his 
utmost  endeavours  to  introduce  B.  to  the  said  busi- 
ness and  offices,  is  illegal  and  void,  as  being  a  con- 
tract for  the  sale  of  an  office  within  the  5  &  6 
Edw.  6,  c.  16,  and  also  within  the  49  Geo.  3,  c.  126. 
Hopkins  v.  Prescott,  4  C.  B.  578. 

Action  against  Revenue  Officers.]  — In  an  action 
against  a  collector  of  customs  for  refusing  to  sign 
a  bill  of  entry  for  landing  a  cargo  of  foreign  wheat, 
on  which  no  duty  was  payable  by  law,  the  proper 
measure  of  damages  is  the  amount  of  loss  sustained 
by  plaintiff  by  reason  of  a  subsequent  fall  in  the 
price  of  wheat.  Barrow  v.  Arnaud,  10  Jur.  319 — 
Exch.  Ch. 

Taxes.]  —  A  sewers-rate  not  being  imposed 
directly  by  act  of  Parliament,  is  not  "  a  parlia- 
mentary tax."  Palmer  v.  Earith,  14Mee.  &  W.  428. 

Property  and  Income  Tax.]  —  [The  9  4-  10  Viet. 

c.  56,  provides  forms   of  proceedings  under   the 
Income  and  Property  Tax  Acts.] 

To  a  covenant  for  rent  under  an  indenture, 
defendant  pleaded,  as  to  21.  Os.  I0d.,  that,  on  the 
5th  of  April,  1843,  before  any  part  of  the  rent 
became  due,  21.  Os.  \0d.,  being  at  the  rate  of  Id. 
for  every  20s.  of  the  annual  value,  was  duly,  and 
according  to  the  form  of  the  statute,  assessed  on 
the  premises  in  respect  of  the  property  thereof,  for 
the  year  ensuing;  that,  on  the  28th  of  August, 
1844,  before  the  commencement  of  the  suit,  the 
defendant,  then  being  occupier  and  tenant,  paid  to 
T.  C.,  then  being  collector,  the  21.  Qs.  Wd.;  and 
that  defendant  had  never  made  any  payment  on 
account  of  the  rent  since  the  payment  of  the  27.  Os. 
lOrf.: — Held,  on  general  demurrer,  that  the  plea 
sufficiently  showed  that  the  assessment  was  made 
under  the  Property  and  Income-tax  Act,  5  &  6 
Viet.  c.  35,  and  that  it  answered  that  part  of  the 
demand  to  which  it  was  pleaded.  Franklin  v.  Car- 
ter, 1  C.  B.  750 ;  3  Dowl.  &  L.  213. 

Land-Tax.] — The  land-tax  is  a  parliamentary 
tax,  within  the  meaning  of  an  agreement  to  pay 
rent  and  all  taxes,  parliamentary  and  parochial. 
Manning  v.  Lunn,  2  Car.  &  K.  13 — Pollock. 

Where  entries  purported  to  be  made  by  Com- 
missioners of  the  Land-tax  in  1827,  and  evidence 
was  given  that  the  persons  making  them  had  acted 
as  such  commissioners  in  1828, — Held,  that  this 
was  properly  left  as  evidence  to  go  to  the  jury 
that  they  were  also  commissioners  in  1827.  Doe 

d.  Hopley  v.  Young,  15  Law  J.,  N.  S.,  Q.  B.,  9. 

Where  a  tenant  for  life  has  redeemed  the  land- 
tax,  under  42  Geo.  3,  c.  116,  the  reversioner  may, 
on  coming  into  possession,  compel  the  representa- 
tives of  such  tenant  for  life  to  accept  the  con- 
sideration paid  for  such  redemption,  together  with 
the  arrears  of  interest,  so  as  to  render  the  land  no 
longer  chargeable  with  the  yearly  payment  of  the 
interest.  Cousens  v.  Harris,  12  Jur.  835;  17  L. 
J.,  Q.  B.,  273. 

By  sect.  123  of  stat.  42  Geo.  3,  c.  116,  in  case  of 
redemption  of  the  land-tax  by  a  tenant  of  an 
estate,  not  of  inheritance,  the  lands  shall  be  charge- 
able, for  the  benefit  of  such  tenant  and  his  execu- 
tors, with  the  money  paid  as  the  consideration  for 
the  redemption,  and  with  the  payment  of  a  yearly 
sum,  by  way  of  interest  thereon,  equal  in  amount 
to  the  land-tax  redeemed.  In  replevin,  the  de- 
fendants avowed  for  the  interest  upon  a  sum  paid 
for  the  redemption  of  the  land-tax  by  a  former 
tenant  for  life,  under  whom  they  claimed.  Plain- 
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tiff  pleaded,  that  he  held  a  moiety  of  the  remain- 
der in  fee,  and,  being  desirous  of  freeing  the  lands 
from  the  charge,  had,  before  the  distress,  tendered 
to  the  defendants  the  principal  sum  paid  for  such 
redemption,  with  interest,  and  that  they  had  re- 
fused the  same  : — Held,  that  the  person  in  remain- 
der, who  has  come  to  the  possession  of  land,  can 
compel  the  assignees  of  the  tenant  of  a  previous 
particular  estate,  who  has  redeemed  the  land-tax 
charged  on  such  land  out  of  his  own  property,  to 
receive  at  any  time  the  principal  money  paid  as 
the  consideration  for  such  redemption,  with  all 
arrears  of  interest,  and  so  to  free  the  land  from 
the  charge  and  payment  of  interest ;  and,  there- 
fore, that  the  plea  in  bar  was  good.  Ib. 

The  rector  and  lord  of  the  manor  of  B.  by  one 
grant  demised  for  three  lives,  at  one  aggregate 
holding,  and  at  one  undivided  rent,  three  ancient 
tenements,  originally  held  of  the  manor  under  dis- 
tinct grants  and  at  distinct  rents.  The  same  rec- 
tor afterwards  disposed  of  the  reversion  in  fee, 
under  the  provisions  of  the  Land-tax  Redemption 
Act,  42  Geo.  3,  c.  116: — Held,  that  though  the 
grant  for  lives  might  be  void  unless  sanctioned  by  a 
special  custom  in  the  manor,  yet  the  purchaser  of 
the  reversion  had  a  good  title,  the  sale  being  ap- 
proved of  by  the  Land-tax  Commissioners.  Doe  d. 
Strickland  v.  Woodward,  1  Exch.  Rep.  273. 

Proceedings  for  Penalties.]  —  In  an  information 
by  the  Attorney-General  under  the  Customs  Act, 
the  Court  has  no  power  to  direct  a  commission 
for  the  examination  of  a  v/itness  abroad  on  behalf 
of  the  defendant,  nor  will  the  Court  postpone  the 
trial  for  the  purpose  of  compelling  the  Crown  to 
consent  to  such  commission.  Att.-Gcn.  v.  Bovet, 
3  Dowl.  &  L.  492;  15  Law  J.,  N.  S.,  Exch.,  155. 

The  rule  of  public  policy,  which  prevents  a  wit- 
ness being  asked  such  questions  as  will  disclose 
the  informer,  if  he  be  a  third  person,  applies 
equally  to  questions  which  will  disclose  whether 
or  not  the  witness  himself  was  the  informer. 
Att.-Gen.  v.  Briant,  15  Mee.  &  W.  169  ;  15  Law  J., 
N.  S.,  Exch.,  265. 

Therefore,  in  an  information  by  the  Attorney- 
General  for  a  breach  of  the  revenue  laws,  the 
Court  decided  that  a  witness  for  the  Crown  could 
not  be  asked  this  question,  "  Did  you  give  the 
information  ?"  Ib. 

Stat.  52  Geo.  3,  c.  93,  sched.  (L),  r.  13,  em- 
powers and  requires  any  two  commissioners  of 
taxes,  or  one  justice  of  the  peace  of  the  county, 
&c.,  being  also  a  commissioner,  on  complaint  to 
him  or  them  made  of  any  offence  described  in  the 
schedule  being  committed  within  his  district,  to 
summon  the  accused  to  appear  before  him  or  them, 
and,  on  appearance,  to  hear  and  determine,  and 
to  give  judgment  for  penalties,  and  to  commit  on 
non-payment,  &c.: — Held,  that  one  commissioner 
of  taxes  has  no  power,  under  this  act,  to  receive 
an  information  and  issue  a  summons  ;  nor  is  such 
proceedings  rendered  legal  by  the  3  Geo.  4,  c.  23, 
s.  2,  which  enables  one  justice,  deputy  lieutenant, 
or  other  person,  to  receive  the  information  in  cases 
required  to  be  determined  by  two.  Reg.  v.  Griffin, 
2  New  Sess.  Cas.  368. 

Upon  a  scire  facias  to  recover  2621.  10s.,  found 
to  be  due  to  the  Crown  for  customs  duties,  by  an 
inquisition  taken  under  a  commission,  it  appeared 
by  the  record  that  the  commission  (which  was  set 
out  upon  oyer,  tested  on  the  21st  of  February,  and 
returnable  on  the  15th  of  April,  1843),  authorized 
the  commissioners  to  inquire  "  whether  J.  D.  is 
now  indebted  in  any  or  what  sums  of  money." 
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The  inquisition  (also  set  out  on  oyer)  was  taken  and 
returned  on  the  1st  of  March,  1843,  and  contained 
a  finding  by  the  jury,  that  J.  D.  was,  on  the  day  of 
taking  the  inquisition,  justly  and  truly  indebted  to 
the  Queen  in  2621.  10s.,  for  the  duty  of  customs 
on  silk  imported  by  him  between  the  8th  and  14th 
of  February,  1843,  and  that  the  said  2G2/.  10s.  and 
every  part  thereof,  still  remained  due  and  unpaid  : 
— Held,  that  the  finding  of  the  debt  in  the  inquisi- 
tion was  sufficient,  and  was  warranted  by  the. 
commission.  Dean  v.  Reg.  (in  error),  3  Dowl.  & 
L.  714;  15  Law  J.,  N.  S.,  Exch.,  236. 

The  scire  facias  was  tested  on  the  30th  of 
March,  1843: — Held,  that  the  fact  of  its  having 
issued  before  the  return  day  named  in  the  com- 
mission was  merely  an  irregularity,  and  not  ground 
of  error.  It). 

The  equity  jurisdiction  of  the  Court  of  Ex- 
chequer, as  a  Court  of  Revenue,  is  not  taken 
away  by  the  stat.  5  Viet.  c.  5.  Att.-Gen.  v.  Hal- 
ling,  15  M.  &  W.  687;  16  Law  J.,  Exch.,  303. 

Where  an  officer  of  excise,  by  whom  an  informa- 
tion for  penalties  is  exhibited,  is  absent  at  the 
time  of  the  hearing,  and  there  is  an  appeal  against 
the  judgment  on  the  part  of  the  Crown  to  the 
quarter  sessions,  under  the  7  &  8  Geo.  4,  c.  53, 
s.  82,  the  notices  of  appeal  required  by  s.  S3 
may,  by  virtue  of  the  4  &  5  Will.  4,  c.  51,  ss.  22 
&  23,  be  given  and  signed  by  an  officer  of  excise 
who  is  present  conducting  the  proceedings.  Reg, 
v.  Woodrow,  15  M.  &  W.  404;  16  Law  J.}  Exch., 
122. 

By  the  Excise  Act,  7  &  8  Geo.  4,  c.  53,  s.  82, 
the  officer  or  any  party  aggrieved  by  the  decision 
of  justices  has  a  right  of  appeal  to  the  quarter  ses- 
sions upon  giving  certain  notices.  Sect.  84  re- 
quires the  quarter  sessions  to  rehear  upon  oath, 
and  to  examine  the  same  witnesses,  and  no 
others,  on  which  the  original  judgment  was 
given,  and  gives  them  power  on  such  appeal  to 
reverse  or  confirm,  either  in  whole  or  in  part, 
the  judgment  appealed  against,  or  to  give  such 
new  and  different  judgment  as  they,  in  their  dis- 
cretion, shall  think  fit.  An  information  contained 
four  counts;  and  the  justices  convicted  the  de- 
fendant on  the  fourth,  and  acquitted  him  on  the 
others: — Held,  that  a  notice  of  appeal  by  the  de- 
fendant against  the  said  judgment  was  limited  to 
the  judgment  on  the  fourth  count,  and  that,  on  the 
hearing  of  the  appeal,  the  evidence  must  be  con- 
fined to  that  count.  Reg.  v.  Gamble,  2  New  Sess. 
Cas.  6S7;  16  Law  J.,  M.  C.,  149— Exch. 

Upon  a  case  stated  under  the  84th  section,  it  is 
unnecessary  to  bring  the  record  before  the  Court 
by  certtorari ;  if  the  facts  appear  by  affidavit  it  is 
sufficient.  Ib. 

By  7  &  8  Geo.  4,  c.  53,  s.  82,  the  officer  of 
excise  proceeding  by  information  for  any  offence 
against  that  act,  as  well  as  any  party  aggrieved 
by  the  decision  of  justices  adjudging  on  such  an 
information,  may  appeal  to  the  quarter  sessions, 
on  giving  the  notice  of  appeal  pointed  out  by  the 
act.  By  sect.  84,  the  quarter  sessions  are  to  re- 
hear upon  oath,  and  to  re-examine  the  same  wit- 
nesses, and  to  reconsider  the  same  evidence  and 
the  merits  of  the  case,  wherever  the  original  judg- 
ment appealed  against  shall  have  been  given;  and 
shall  not  examine  any  evidence,  or  any  witness  or 
witnesses,  other  than  or  different  from  the  evi- 
dence of  the  witness  or  witnesses  which  and  who 
shall  have  been  examined  before  the  justices  at 
the  hearing  of  the  information  on  which  the  ori- 
ginal judgment  shall  have  been  given;  and  may 
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reverse  or  confirm,  in  whole  or  in  part,  the  judg- 
ment appealed  against,  or  give  such  new  or  dif- 
ferent judgment  as  in  their  discretion  they  think 
fit.  An  information  on  this  act  contained  four 
counts.  The  justices  convicted  on  the  fourth,  and 
acquitted  on  the  others.  The  defendant  gave 
notice  of  appeal  from  the  judgment  to  the  quarter 
sessions  ;  but  the  officer  on  the  part  of  the  Crown 
gave  no  notice  of  appeal  against  the  judgment  of 
acquittal  on  the  first  three  counts: — Held,  that 
the  defendant's  notice  of  appeal  was  limited  to 
the  judgment  of  the  convicting  justices  on  the 
fourth  count ;  and  that  if,  on  the  hearing,  the 
court  of  appeal  was  of  opinion  that  the  count  was 
not  sustained  by  the  evidence  adduced,  but  that 
the  second  count  was,  the  judgment  must  be  alto- 
gether for  the  defendant.  Reg.  v.  Gambell,  16  M. 
&  VV.  384. 

It  appeared  on  affidavit  that  the  court  of  ap- 
peal, constituted  by  7  &  8  Geo.  4,  c.  53,  s.  82, 
suspended  its  judgment,  and  stated  a  special  case 
for  the  opinion  of  the  Court  of  Exchequer,  under 
sect.  84  : — Held,  that  no  certiorari  was  requisite 
to  enable  that  Court  to  give  its  direction  on  the 
special  case.  Ib. 

By  stat.  7  &  S  Geo.  4,  c.  52,  s.  33,  a  maltster  ia 
liable  to  a  penalty  for  treading  or  forcing  together 
in  the  couch-frame  any  grain  making  into  malt.  The 
1  Viet.  c.  49,  s.  5,  enacts,  that  any  excise-officer, 
upon  suspicion  of  the  grain  having  been  trodden 
or  forced  together,  may  throw  the  grain  out  of  the 
couch-frame,  and  return  it  and  lay  it  level  in  the 
couch-frame;  and  if  any  increase  in  the  guage  of 
the  grain  shall  be  found,  exceeding  a  certain  pro- 
portion, then  the  increase  so  found  shall  be  taken 
as  conclusive  evidence  that  the  grain  had  been 
trodden  or  forced  together,  and  the  maltster  shall 
thereupon  be  convicted  in  a  penalty.  Upon  an 
information  before  justices  against  the  defendant 
for  the  penalty,  it  appeared,  that  the  excise  officer 
had,  in  pursuance  of  an  order  of  the  Commissioners 
of  Excise,  returned  the  grain  by  piling  it  in  a  cone 
in  the  centre  of  the  couch,  and  then  distributing 
it  equally  to  all  parts  of  the  couch.  The  increase 
in  the  grain,  when  thus  returned,  having  exceeded 
that  allowed  by  the  act,  the  defendant  was  con- 
victed : — Held,  that  the  increase  in  the  grain 
found  by  such  a  mode  of  returning  it  was  conclu- 
sive evidence  of  the  offence,  within  the  7  &  8 
Geo.  4,  c.  52,  s.  33,  as  it  did  not  appear  that  the 
mode  of  proceeding  was  unfair  or  improper,  and, 
consequently,  the  conviction  was  right;  and  that 
the  officer  has  some,  if  not  an  absolute,  discretion 
to  exercise  in  the  matter,  provided  he  does  not 
use  it  improperly.  Reg.  v.  Speller,  1  Exch.  Rep. 
401;  17  L.  J.,  M.  C.,  9. 

Where  a  maltster  had  by  collusion,  and  for  the 
purpose  of  exonerating  himself  from  penalties 
under  the  revenue  laws,  procured  a  conviction  of 
one  of  his  servants  for  the  same  offence  which  he 
had  himself  committed,  and  a  certificate  of  two 
justices,  which  operated  as  a  discharge  of  himself, 
the  Court,  upon  certiorari,  quashed  the  conviction. 
Reg.  v.  Gillyard,  12  Jur.  655;  17  L.  J.,  M.  C., 
153 — Exch. 

Though  the  7  &  8  Geo.  4,  c.  53,  takes  away  a 
certiorari  from  the  Queen's  Bench,  it  may  still 
issue  where  a  conviction  has  been  obtained  by 
fraud.  Ib. 

Stamps  on  Bills  of  Exchange  and  Notes.]  — See 
BILLS  AND  NOTES. 

An  order  signed  by  A.,  addressed  to  his  bankers, 
directing  them,  out  of  the  balance  due  to  him  on 


the  final  arrangement  of  his  account,  to  pay  to  B. 
a  certain  sum,  and  which  order  was  forthwith 
placed  in  the  hands  of  B.,  who,  accompanied  by 
A.,  immediately  proceeded  to  the  banking-house, 
and  delivered  it  to  the  bankers: — Held  to  be  an 
instrument  requiring  a  bill  stamp  within  the  sta- 
tute 55  Geo.  3,  c.  184.  Parsons  v.  Middleton,  6 
Hare,  261. 

Held,  also,  that  although  the  intention  of  A. 
and  B.  was,  that  the  order  should  be  forthwith 
delivered  to  the  bankers,  yet  the  fact  that  the 
order  was,  according  to  the  agreement,  delivered 
by  A.  to  B.  (the  payee),  brought  it  within  the  pro- 
visions of  the  Stamp  Act,  applicable  to  an  instru- 
ment of  that  character.  Ib. 

Deeds.]  — See  DEED. 

Leases.] — See  LANDLORD  AND  TENANT. 


REVERSION— See  SALE. 


REWARD. 

A  handbill  relating  to  a  stolen  parcel,  offered  a 
reward  to  whoever  would  give  such  information  as 
would  lead  to  the  early  apprehension  of  the  guilty 
parties  : — Held,  that  the  information  must  be  given, 
with  the  view  of  its  being  acted  on,  either  to  the 
person  offering  the  reward,  or  his  agent,  or  some 
person  having  authority  by  law  to  apprehend  the 
criminal.  Lockhart  v.  Barnard,  14  Mee.  &  W. 
674  ;  15  Law  J.,  N.  S.,  Exch.  1. 

To  assumpsit  for  the  reward  by  A.,  defendant 
pleaded,  first,  non  assumpsit;  and,  secondly,  that 
plaintiff  did  not  give  such  information  of  the  crimi- 
nal. The  jury  having  found  that  the  information 
which  led  to  the  apprehension,  was  not  given  by 
A.  alone,  but  by  A.  and  B.  jointly, — Held,  that 
the  defendant  was  entitled  to  the  verdict  on  the 
second  plea;  and,  per  Alderson,  B.,  on  non  as- 
sumpsit also.  Ib. 

Defendant,  having  been  robbed  of  certain  arti- 
cles, published  an  advertisement,  offering  a  reward, 
to  "  be  paid  on  the  recovery  of  the  property  and 
conviction  of  the  offender,  or  in  proportion  to  the 
amount  recovered."  Plaintiff  did  not  give  the 
first  intimation  as  to  the  party  committing  the 
robbery  : — Held,  that  he  was,  therefore,  not  en- 
titled to  the  reward,  although  the  jury  found  that 
he  was  most  active  and  mainly  instrumental  in 
j  procuring  the  recovery  of  the  property  and  the 
j  conviction  of  the  offender.  Thatcher  v.  Knight, 
15  Law  J.,  N.  S.,  C.  P.,  241;  10  Jur.  597. 

Semble,  that  an  allegation  in  the  declaration,  of 
the  contract  being  to  pay  the  reward  to  such  per- 
son as  should  cause  the  offender  to  be  appre- 
hended and  convicted,  and  the  property  to  be  re- 
covered, is  not  supported  by  such  advertisement. 
Ib. 

Defendant,  who  had  been  robbed  of  jewelry, 
published  an  advertisement,  headed,  30Z.  Reward, 
describing  the  articles  stolen,  and  concluding  thus  : 
— "The  above  sum  will  be  paid  by  the  adjutant 
of  the  41st  regiment,  on  recovery  of  the  property, 
and  conviction  of  the  offender,  or  in  proportion  to 
the  amount  recovered."  A.,  a  soldier,  on  the 
10th  of  June,  informed  his  Serjeant  that  B.  had  ad- 
mitted to  him  that  he  was  the  party  who  had  com- 
mitted the  robbery,  and  the  Serjeant  gave  informa- 
tion at  the  police  station.  On  the  14th,  plaintiff, 
a  police  constable,  learning  from  one  C.  that  B. 
was  to  be  met  with  at  a  certain  place,  went  there 
and  apprehended  him.  Plaintiff,  by  his  activity 
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and  perseverance,  afterwards  succeeded  in  trac- 
ing and  recovering  nearly  the  whole  of  the  pro- 
perty, and  in  procuring  evidence  to  convict  B.: — 
Held,  that  plaintiff  was  not,  but  (per  Tinda),  C. 
J.,  and  Cresswell,  J.,)  that  A.  was  the  party  en- 
titled to  the  reward.  Thatcher  v.  England,  3  C. 
B.  254. 

RIGHT  TO  BEGIN— See  PRACTICE  AT  LAW. 


RIGHT,  WRIT  OF. 

The  issuing  of  a  writ  of  right  by  journeys  ac- 
counts after  the  31st  of  December,  1834,  is  not 
warranted  by  an  original  writ  of  right  pending  on 
that  day,  which  has  since  abated  by  the  death  of 
the  tenant.  Davies  dem.,  Lowndes  ten.,  7  Man. 
&  G.  762. 

But  all  the  proceedings  appearing  fully  upon  the 
count  on  the  second  writ,  the  Court  refused  to  set 
aside  the  writ  of  grand  cape,  and  subsequent  pro- 
ceedings, leaving  the  tenant  to  raise  the  question 
by  demurrer.  Ib. 

ROBBERY — See  CRIMINAL  LAW. 
RULES — See  PRACTICE  AT  LAW. 


SALARY. 
An  assignment,  by  a  puisne  judge  of  the 


Su- 


preme Court  at  Madras,  of  the  sum  "  equal  to  the 
amount  of  six  months'  salary,"  directed  by  the 
6  Geo.  4,  c.  85,  to  be  paid  to  the  "  legal  personal 
representatives"  of  such  judge,  in  case  he  shall 
die,  in  and  after  six  months  possession  of  office,  is 
a  valid  assignment,  being  a  vested  contingent  in- 
terest in  such  judge;  and,  not  being  payable 
during  the  lifetime  of  the  judge,  is  not  an  assign- 
ment of  salary  within  the  5  &  6  Edw.  6,c.  16,  and 
49  Geo.  3,  c/126,  and,  therefore,  contrary  to  pub- 
lic policy.  Arbuthnot  v.  Norton,  5  E.  F.  Moo. 
219  ;  3  Moo.  Ind.  App.  435  ;  10  Jur.  145. 

SALE — See  VENDOR  AND  PURCHASER. 
I.  OF  LANDS. 
II.  OF  GOODS. 

I.  OF  LANDS. 

Contracts  within  Statute  of  Frauds.]  — An  agree- 
ment that  A.  would  let,  and  B.  would  take  a  house  ; 
that  A.  would  sell,  and  B.  purchase  certain  furni- 
ture therein  ;  and  that  A.  would  make  certain  re- 


pairs and  alterations  in  the  house,  for  the  value  of 
which  B.  would  pay  him — is  a  contract  relating  to 
an  interest  in  lands  within  the  4th  section  of  the 
Statute  of  Frauds.  And  where  such  an  agreement 
was  by  parol, — Held,  that  it  could  not  be  severed, 
so  as  to  make  B.  liable  to  pay  to  A.  the  amount 
expended  in  repairs.  Vaughan  v.  Hancock,  15  Law 
J.,  N.  S.,  C.  P.;  10  Jur.  926. 

An  agreement  between  plaintiff  and  defendant, 
that  if  plaintiff,  the  tenant  of  a  farm,  would  sur- 
render her  tenancy  to  the  landlord,  and  would 
prevail  on  her  husband  to  accept  defendant  as  his 
tenant  in  the  place  of  plaintiff,  he  (defendant) 
would  pay  plaintiff  100/.  as  soon  as  he  should  be- 
come tenant  of  the  land,  is  a  contract  relating  to 
an  interest  in  land  within  the  meaning  of  the  4th 
section  of  the  Statute  of  Frauds,  and  cannot  be 
enforced  unless  in  writing,  even  where  the  con- 
tract is  executed.  Cocking  v.  Ward,  15  Law  J., 
N.  S.,  C.  P.,  246;  1  C. B.  S58. 


After  the  contract  has  been  executed,  a  parol 
admission  by  the  defendant,  that  he  owes  the  100/. 
to  the  plaintiff,  is  evidence  of  an  account  stated. 
Ib. 

Contracts — Construction.] — A.,  the  lessee  for 
years  of  premises,  under  a  lease  containing  a  stipu- 
lation that  all  improvements  made  by  him  were  to 
belong  to  the  lessor  at  the  end  of  the  lease,  ex- 
cept any  green-house  he  might  erect,  bargained 
with  B.  to  assign  the  lease  to  him,  and  to  sell  him 
a  green-house    which  he  had  erected,  and  which 
was  affixed  to  the  freehold,  together  with  the  fur- 
niture, crops   of  fruit,  and    plants   therein,  for  a 
certain  sum.     B.   was  let  into  possession   of  the 
green-house  and  its  contents,  but  owing  to  a  diffi- 
culty in  obtaining  the  lessor's  consent,  no  assign- 
ment was  made  to  him: — Held,  that  the  contract 
was  an  entire  one  for  the  assignment  of  the  lease 
and  the  sale  of  the  green-house,  and  that,  until  the 
lease  was  assigned,  B.  could  not  be  sued  by  A. 
for    the    price    of   the    green-house.       Sleddon  v. 
Cruickshank,  16  M.  &  W.  71;   16  Law  J.,  Exch., 
61. 

The  plaintiff  entered  into  an  agreement  for  the 
purchase  of  the  lease  of  a  public-house.  He  paid 
50/.  deposit,  and  agreed  to  pay  the  remainder  of  the 
purchase-money  on  a  certain  day;  the  defendant 
agreed  to  assign  to  him  the  lease,  good-will,  &c., 
on  the  same  day,  and  it  was  stipulated  that  the 
defendant  should  not  be  called  upon  to  prove  his 
title.  The  declaration  assigned  for  breach  that 
the  defendant  would  not  make  a  title,  and  would 
not  assign,  &c.  The  defendant  was  assignee  of 
an  under-lease  of  the  public-house,  which  was 
subject  to  the  provisions  of  an  original  lease.  The 
original  lease  included  other  premises,  and  con- 
tained different  covenants  from  those  contained  in 
the  defendant's  lease  : — Held,  that,  under  these 
circumstances,  the  defendant  could  not  perform 
the  agreement,  and  that  the  plaintiff  was  entitled 
to  recover.  Blake  v.  Phinn,  16  Law  J.,  C.  P., 
159. 

A  perfect  abstract  of  title  is  one  which  shows 
such  a  title  as  enables  the  purchaser  to  complete 
his  purchase.  Blackburn  v.  Smith,  2  C.  &  K.  561 
— Rolfe. 

Therefore,  where  A.  had  contracted  to  sell  lands 
to  B.,  and  B.  afterwards  contracted  to  sell  them 
to  C.,  and  agreed,  amongst  other  things,  to  furnish 
C.  with  a  full  and  sufficient  abstract  of  title,  and, 
before  any  conveyance  by  A.  to  B-,  A.  died  : — 
Held,  that  B.,  having,  before  A. 's  death,  delivered 
to  C.  an  abstract  bringing  the  title  down  to  the 
contract  by  A.  to  sell  to  him,  had  performed  his 
agreement.  Ib. 

In  an  action  by  a  purchaser  against  a  vendor  of 
leasehold  premises,  for  breach  of  contract  in  fail- 
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ing  to  make  out  a  good  title,  it  appeared  that  the 
premises  were  demised  by  A.,  B.,  and  C.,  to  J.  S.. 
who  assigned  to  the  defendant.  The  lease  con- 
tained a  covenant  by  the  lessee  to  insure  the  pre- 
mises in  the  joint  names  of  the  lessors,  with  a  pro- 
viso for  re-entry  on  breach  of  covenant  by  the 
lessee  The  premises  were  insured  in  the  joint 
names  of  A.,  B.,  C.,  and  the. defendant :— Held, 
that  this  was  not  a  good  performance  ot  the  cove- 
nant to  insure  ;  and  that  the  defendant  being  bound 
to  show  a  good  lease,  the  liability  to  have  the  lease 
avoided  by  the  landlord  was  a  valid  objection  to 
the  title.  Penniall  v.  Ilarborne,  12  Jur.  159;  17  L.  J., 
Q.  B.,  94. 

Purchase  Money.]  —  The  unpaid  vendor  of  a  real 
estate  conveyed  to  a  purchaser  has  not  at  law  any 
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lien  on  the  title-deeds  for  his  purchase  money. 
Coode  v.  Burton,  16  Law  J.,  Exch.,  309;  11  Jur. 
Sol. 

Price.]  — Sal  e  of  reversionary  interest  in  real  and 
personal  property  set  aside  on  the  ground  of  the 
inadequacy  of  price.  Edwards  v.  Browne,  2  Coll. 
C.  C.  100. 

Proceedings  to  enforce  Contract.] — Declaration 
stated  that  defendant  had  purchased  of  F.  his 
estate  and  interest  in  certain  premises  for  the 
remainder  of  a  certain  term,  and  that,  by  agree- 
ment between  defendant  and  plaintiff,  defendant 
agreed  to  assign  all  his  interest  in  the  premises  to 
plaintiff,  on  payment  of  140/.  by  plaintiff  to  defend- 
ant within  seven  years  from  a  certain  day.  Breach, 
that  defendant,  during  the  said  term  of  seven 
years,  assigned  to  W.  all  his  estate  and  interest  in 
the  premises  : — Held,  on  special  demurrer,  first, 
that  the  declaration  need  not  aver  readiness  and 
•willingness  of  plaintiff  to  accept  an  assignment,  or 
a  tender  by  him  of  140Z.  Lovelock  v.  Franklyn, 
15  Law  J.,  N.  S.,  Q.  B.,  146;  10  Jur.  246;  S.  P. 
Giles  v.  Giles,  15  Law  J.,  N.  S.,  Q.  B.,  387. 

Held,  secondly,  that  a  sufficient  breach  was 
alleged.  Ib. 

Action  for  Non-performance  of  Contract.]  —  In 
an  action  by  purchaser  against  the  vendor  of  cer- 
tain dwelling-houses  for  not  delivering  an  abstract 
of  title,  according  to  the  conditions  of  sale,  the 
declaration  stated,  that  plaintiff  agreed  with  de- 
fendant to  become  the  purchaser,  subject  to  cer- 
tain conditions  of  sale  therein  set  forth,  amongst 
•which  were,  "that  the  vendor  would  deliver  an 
abstract  of  title  to  the  purchaser,  or  his  or  her 
solicitor."  Defendant  pleaded,  that,  at  the  time 
of  his  promise,  it  was  agreed,  as  part  of  the  con- 
tract, that  he  should  deliver  an  abstract  of  the 
title,  commencing  with  a  certain  deed  of  convey- 
ance from  H.  B.  only,  but  that  he  should  not  be 
required  to  furnish  any  other  abstract,  and  by  no 
means  to  go  into  any  previous  title  or  evidence 
thereof;  and  then  averred  performance  of  such 
agreement: — Held,  that  the  plea  was  bad,  as 
amounting  to  the  general  issue.  Sharland  v.  Leif- 
child,  11  Jur.  523 ;  16  Law  J.,  C.  P.,  217. 

Plaintiff  purchased  at  an  auction  an  estate,  de- 
fendant's property,  and  after  paying  the  deposit 
•was  dissatisfied  with  the  title  disclosed  on  the 
abstract.  Defendant  insisted  upon  the  sufficiency 
of  his  title  and  of  the  evidence  tendered  to  estab- 
lish it,  and  threatened  plaintiff  with  a  re-sale,  and 
an  action  for  not  completing  his  purchase.  Plain- 
tiff thereupon  filed  a  bill  against  defendant  for 
specific  performance  ;  defendant  in  his  answer 
professed  his  readiness  to  sell,  and  produced  his 
title  with  evidence.  The  question  whether  he 
could  make  a  good  title  was  referred  to  a  Master, 
who  reported  that  he  was  unable  to  do  so;  and, 
in  pursuance  of  the  general  rule  of  the  Court  of 
Chancery,  the  bill  was  dismissed,  without  costs  to 
either  party:  —  Held,  that  the  costs  incurred  by 
plaintiff  in  the  bill  for  specific  performance  were 
not  recoverable  in  an  action.  Maiden  v.  Fyson, 
12  Jur.  228;  17  L.  J.,  Q.  B.,  85. 

The  declaration  stated,  that,  by  certain  articles 
of  agreement,  the  plaintiff  agreed  to  sell  and  the 
defendant  to  purchase  a  piece  of  land,  and  the 
plaintiff  agreed  to  deliver  an  abstract  of  title,  and 
to  deduce  a  clear  title  within  a  month  from  the 
signing  of  the  contract,  or  from  being  required  so 
to  do ;  that  the  defendant  agreed  to  pay  a  portion 
of  the  purchase-money  on  the  signing  of  the  con- 
tract, and  the  residue  on  or  before  a  future  fixed 


day,  and  to  pay  interest  in  the  meantime  half- 
yearly  ;  and  that  the  plaintiff  did,  within  one  month 
from  being  required,  deliver  an  abstract  of  title 
and  deduce  a  clear  title.  Breach,  non-payment 
by  the  defendant  of  half  a  year's  interest.  Plea, 
that  the  plaintiff  did  not  deliver  an  abstract  of 
title  and  deduce  a  clear  title,  in  manner  and  form, 
&c.  Upon  demurrer,  for  immateriality  and  du- 
plicity— Held,  that  the  plea  was  bad,  for  raising 
an  immaterial  issue,  the  delivery  of  the  abstract 
and  the  deductions  of  title  not  being  a  condition 
precedent  to  the  payment  of  the  money.  Dicker 
v.  Jackson,  17  L.  J.,  C.  P.,  234. 

Qucere,  whether  the  plea  was  not  also  bad  for 
duplicity,  in  denying  both  the  delivery  of  the  ab- 
stract and  the  deduction  of  the  title?  Ib. 

Plaintiff  declared  upon  a  contract  by  defendant, 
then  holding  land  for  a  term  of  years,  to  assign 
all  his  interest  to  plaintiff,  on  payment  by  plain- 
tiff, within  seven  years  from  a  day  named,  of  \40l. 
Breach,  that,  before  the  seven  years  had  expired, 
defendant  assigned  all  his  interest  to  a  stranger. 
On  special  demurrer — Held,  first,  that  it  was  not 
necessary  that  the  declaration  should  aver  tender 
of  money,  or  request  by  plaintiff,  or  plaintiff's 
readiness  to  accept  an  assignment.  Lovelock  v. 
Franklyn,  8  Q.  B.  371. 

Held,  secondly,  that  the  breach,  as  laid,  was  a 
good  ground  of  action,  the  defendant  having  inca- 
pacitated himself  from  performing  the  contract,  if 
called  on.  Ib. 

When  Sale  directed.] — By  the  decree,  plaintiff's 
demand  was  declared  a  charge  upon  the  lands,  and 
liberty  was  given  to  all  parties  to  apply  as  occa- 
sion might  require.  The  Court  subsequently, 
upon  motion,  directed  a  sale.  Watson  v.  Pirn, 
1  Drury,  90. 

II.  OF  GOOES. 

Bought  and  sold  Noten.]—C.  &  Co.  and  H.  &  Co. 
were  merchants  at  Calcutta.  H.  &  Co.  sold  to  C. 
&  Co.  a  large  quantity  of  indigo,  through  the  me- 
dium of  a  broker.  The  broker  drew  up  a  sold 
note,  addressed  to  H.  &  Co.,  containing  certain 
terms,  and  submitted  it  to  H.  for  his  approval, 
when,  H.  having  objected  to  a  particular  word  re- 
maining, the  broker  showed  the  sold  note  to  C., 
and  informed  him  of  H.'s  objection.  C.  struck  hie 
pen  through  the  word  objected  to  by  H.,  placed 
his  initials  over  that  erasure,  and  returned  the  note 
to  the  broker,  who  thereupon  delivered  it,  so  al- 
tered, to  H.  &  Co.  The  broker  did  not  deliver  a 
bought  note  to  C.  &  Co.  until  required  to  do  so  bj 
C.  &  Co.  the  following  day,  and  such  bought  note 
differed  in  certain  material  terms  from  the  sold 
note.  H.  &  Co.  brought  an  action  to  recover  da- 
mages for  non-performance  of  the  contract  con- 
tained in  the  bought  note  ;  and,  the  Supreme  Court 
being  of  opinion  that  the  bought  note  alone  formed 
the  contract,  decided  in  favour  of  the  plaintiffs  ; 
but  held,  reversing  the  decision  of  the  Court 
below,  first,  that,  the  evidence  being  in  favour  of 
the  custom  of  bought  and  sold  notes,  in  transac- 
tions effected  by  a  broker  between  merchants  in 
Calcutta,  the  circumstances  attending  C.'s  altera- 
tion of  the  bought  note,  and  affixing  his  initials, 
were  not  sufficient  to  make  the  bought  note  alone 
a  binding  contract;  and  that  a  deviation  from  the 
custom  must  be  strictly  proved.  Cowie  v.  Remfry, 
10  Jur.  789— P.  C. 

Held,  secondly,  that,  the  bought  and  sold  notes 
differing  materially  from  each  other,  there  was  no 
binding  contract.  Ib. 


1417 


Sale. 


[DIGEST  OF  CASES.] 


Sale. 


1418 


In  an  action  by  the  buyer  against  the  seller  for 
breach  of  contract  to  sell  and  deliver  certain 
sugar,  the  sold  note  was,  "  Sold  for  Messrs.  W.  & 
C.,  to  my  principal,  100  tons  of  crushed  sugar, 
(as  per  sample),"  &c.  The  bought  note  was  simi- 
lar, except  that  plaintiff  had,  without  the  consent 
of  defendants,  made  a  mark  of  reference  on  the 
same  over  the  ivord  "  sample,"  and  at  the  bottom 
of  it  a  corresponding  mark, .under  which  he  had 
written  the  words,  "  of  their  own  manufacture  :" 
— Held,  that  whether  the  words  referred  to  the 
sample  or  to  the  bulk,  the  alteration  was  so  far 
material  as  to  avoid  the  contract.  Mollett  v. 
Wackerbarth,  11  Jur.  1065— C.  P. 

A  material  alteration  of  a  sold  note  by  the  buyer 
without  the  privity  of  the  seller  avoids  the  con- 
tract. Mollett  v.  Wackerbarth,  17  L.  J.,  C.  P.,  47. 

An  alteration  in  a  material  part  of  a  written 
contract  without  the  consent  of  both  parties  is  a 
material  alteration,  which  avoids  the  contract, 
although  it  may  not  have  altered  the  duty  of  the 
party  sought  to  be  charged.  Ib. 

A  plea  stated  that  a  material  alteration  had  been 
made  in  the  contract  declared  on,  and  proceeded 
to  specify  the  alteration  under  a  videlicet;  and  at 
the  trial  a  different  alteration,  which  was  also  ma- 
terial, was  proved,  and  no  objection  was  taken  on 
the  ground  of  variance  : — Held,  that  the  plaintiff 
could  not  take  advantage  of  the  variance  in  show- 
ing cause  against  a  rule  nisi  for  leave  to  enter  a 
verdict  for  the  defendants.  16. 

Semble,  that  it  was  not  necessary  under  such  a 
plea  to  prove  the  specific  alteration  alleged,  and 
that  at  all  events  the  judge  could  have  amended 
the  plea  at  the  trial.  Ib. 

C.  &  Co.  and  H.  &  Co.  were  merchants  at  Cal- 
cutta. H.  &  Co.  sold  to  C.  &  Co.  a  large  quantity 
of  indigo,  through  the  medium  of  a  broker,  who 
drew  up  a  sold  note  addressed  to  H.  &  Co.,  and 
submitted  it  to  H.  for  his  approval ;  when  H.  hav- 
ing objected  to  a  particular  word  remaining,  the 
broker  took  the  sold  note  to  C.,  and  informed  him 
of  H.'s  objection.  C.  struck  his  pen  through  the 
word  objected  to  by  H.,  placing  his  initials  over 
that  erasure,  and  returned  it  to  the  broker,  who 
thereupon  delivered  it,  so  altered,  to  H.  &  Co. 
The  broker  delivered  to  C.  &  Co.,  on  the  following 
day,  a  bought  note,  which  differed  in  certain  ma- 
terial terms  from  the  sold  note.  In  an  action 
brought  by  H.  &  Co.  against  C.  &  Co.,  for  non- 
performance  of  the  contract  contained  in  the  sold 
note,  the  Supreme  Court  at  Calcutta  was  of  opin- 
ion, that  the  sold  note  alone  formed  the  contract, 
and  found  for  the  plaintiffs.  Upon  appeal,  held, 
by  the  judicial  committee,  reversing  such  finding, 
that  the  transaction  was  one  of  bought  and  sold 
notes,  and  that  the  circumstances  attending  C.'s 
alteration  of  the  sold  note,  and  affixing  his  initials, 
were  not  sufficient  to  make  that  note  alone  a  bind- 
ing contract ;  and  that  there  being  a  material  va- 
riation in  the  terms  of  the  bought  note  with  the 
sold  note,  they  together  did  not  constitute  a  bind- 
ing contract.  Cowie  v.  Remfry,  5  E.  F.  Moo.  232  ; 
3  Moo.  Ind.  App.  448  ;  10  Jur.  789. 

Contract  of  Sale.] — If  the  terms  of  a  contract 
of  sale  do  not  show  an  intention  of  immediately 
passing  the  property  until  something  is  done  by 
the  seller  before  delivery  of  possession,  then  the 
sale  cannot  be  deemed  perfected,  and  the  property 
does  not  pass  until  that  thing  is  done.  Logan  v. 
LeMesurier,  11  Jur.  1091— Pri.  C. 

And  although,  where  the  sale  was  of  a  specific 
chattel  for  a  fixed  price,  assuming  it  to  contain  a 


certain  quantity,  and  the  price  was  paid,  but,  ac- 
cording to  the  terms  of  the  contract,  the  seller  i» 
to  retain  possession,  to  carry  the  chattel  to  a  cer- 
tain place,  there  to  deliver  it  at  a  certain  time,  and 
that  if,  upon  measurement,  the  quantity  should  turn 
out  more  than  as  assumed,  the  surplus  was  to  be 
paid  for  at  a  fixed  rate  by  the  purchasers  on  delivery  ; 
but  that,  should  it  fall  short,  the  difference  was  to 
be  refunded  by  the  sellers  : — it  was  held,  that, 
until  measurement  and  delivery,  the  sale  was  not 
complete  ;  and  that  part  of  the  property  having 
been  lost  by  a  storm,  the  risk  remained  with  the 
sellers.  Ib. 

After  the  day  stated  in  the  contract  of  sale  for 
the  delivery  of  goods,  and  before  delivery,  a 
storm  dispersed  the  goods,  (timber),  and  the  pur- 
chasers took  possession  of  a  large  portion  of  them 
which  were  saved,  and  paid  salvage  : — Held,  that 
this  taking  possession  of  a  part  could  not  be  con- 
sidered as  showing,  by  the  parties'  admission,  that 
the  property  in  the  goods  had  passed  to  the  pur- 
chasers before  the  Joss,  where  the  terms  of  the 
contract  show  that  it  did  not  so  pass.  Ib. 

Defendant  had  sold  to  plaintiffs  cement  in  casks 
and  bags  for  a  certain  sum,  the  defendant  to  allow 
the  plaintiffs  3s.  6d.  for  each  cask,  and  2s.  6d.  for 
each  bag  which  should  be  returned,  terms  cash. 
In  an  action  upon  the  contract  for  the  price  of  the 
casks  and  bags,  the  defendant  pleaded  that  the 
plaintiffs  did  not  duly  pay  the  defendant  for  the 
cement  according  to  the  terms  in  the  declaration 
mentioned.  It  appeared  that  the  plaintiffs  had 
not  paid  for  part  of  the  cement  on  delivery,  nor 
until  after  an  action  had  been  brought  for  it : — 
Held,  that  the  words  "  terms  cash"  had  been 
sufficiently  complied  with  to  entitle  the  plaintiffs 
to  recover.  Nelson  v.  Pattrick,  16  Law  J.,  C.  P., 
98. 

The  plaintiffs  averred,  and  the  defendant  tra- 
versed, a  readiness  and  offer  to  return  the  casks 
and  bags: — Held,  that  the  averment  was  sever- 
able,  and  that  the  plaintiffs  were  not  bound  to 
prove  a  readiness  to  return  all  the  casks  and  bags. 
Ib. 

"Memorandum  of  one  hundred  and  seven 
pounds  had  by  me  of  S.,  being  an  advance  on 
books  sent  in  for  immediate  sale  by  auction  :" — 
Held  to  be  an  agreement  relating  to  the  sale  of 
goods,  and  admissible  without  a  stamp.  Sough- 
gate  v.  Bohn,  16  M.  &  W.  34;  16  Law  J.,  Exch., 
50. 

Construction  of  Contract.]  —  The  defendant 
agreed  with  the  plaintiff  to  supply  him  with  150 
tons  weight  of  cast-iron  girders  of  various  sizes,  to- 
be  shown  in  drawings  to  be  provided  by  the  plain- 
tiff's architect,  at  so  much  per  ton  ;  drawings  for 
a  few  tons  weight  only  were  sent  within  a  reason- 
able time  from  the  making  of  the  agreement  : — 
Held,  that  the  contract  was  not  divisible,  and  that, 
as  drawings  for  the  whole  of  the  girders  had  not 
been  sent  within  a  reasonable  time,  the  plaintiff 
could  not  recover  for  the  non-delivery  of  those  for 
which  drawings  had  been  sent  within  a  reasonable 
time.  Kingdom  v.  Cox,  12  Jur.  336  ;  17  L.  J.,  C. 
P.,  155. 

The  defendant  ordered  goods  by  letter,  which 
did  not  mention  anytime  for  payment.  The  plain- 
tiff sent  the  goods,  and  an  invoice: — Held,  that 
parol  evidence  was  admissible  to  show  that  the 
goods  were  supplied  on  credit,  the  letter  not  being 
a  valid  contract  within  the  Statute  of  Frauds. 
Lockett  v.  Nicklin,  2  Exch.  Rep.  93. 

A  contract  of  sale  may  be  complete  and  binding 
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though  silent  as  to  the  price,  (such  silence  being 
equivalent  to  a  stipulation  for  a  reasonable  price), 
and  as  to  the  time  and  mode  of  payment.  Valpy  v. 
Gibson,  4  C.  B.  837. 

A.  contracted  to  buy  of  B.  certain  cement,  in 
casks  and  bags,  at  a  given  price  for  cash  ;  B.  agree- 
ing to  allow  A.  3s.  6d.  for  each  cask  and  2s.  6d.  for 
each  bag  that  should  be  returned  perfect.  In  an 
action  by  A.  against  B.,  for  not  accepting  and  pay- 
ing for  the  casks  and  bags,  the  declaration  averred, 
that  A.  duly  paid  B.  for  the  said  cement,  and  for 
the  casks  and  bags  ;  and  that,  although  A.  was 
ready  and  willing,  and  tendered  and  offered,  to 
return  the  casks  and  bags,  B.  refused  to  accept  or 
pay  for  them.  B.  pleaded  that  A.  did  not  duly  pay 
B.  for  the  said  cement,  casks,  and  bags;  and  that 
A.  was  not  ready  and  willing  to  return  the  casks 
and  bags  to  B.  within  a  reasonable  time: — Held, 
that  a  payment  of  the  price  of  the  cement  by  A., 
after  an  action  brought  against  him,  was  a  pay- 
ment according  to  the  contract,  so  as  to  entitle 
him  to  complain  of  a  breach  of  the  contract  on 
the  part  of  B.  Nelson  v.  Pattrick,  3  C.  B.  772. 

Held,  also,  that  A.  was  not  bound  to  prove  that 
he  was  ready  to  return  all  the  casks  and  bags,  the 
allegation  being  in  this  respect  divisible.  Ib. 

A  declaration  stated  that  the  defendant  sold  to 
the  plaintiffs  480  tons  of  coal,  subject  to  the  con- 
ditions that  they  were  of  a   suitable  quality  to  be 
used   in  steam-vessels,  and  were  adapted  for  all 
closed  furnace  or  stove  fires  where  a  strong,  steady, 
and  lasting  heat  was  desirable;  that  they  would 
burn  with  little  or  no  smoke,  would  make  but  a 
small  quantity  of  ashes,  would  ignite  readily  with 
a  good  draught,  would  open  and  swell  out,  would  i 
not  cake  and  unite  like  the  bituminous  coal,  and  j 
would  burn  without  being  stirred.     The  declara- 
tion then  alleged  a  promise  by  the  defendant  in 
the  same  terms,  and  stated,  as  breach,   that  the 
coals  were  not  of  a  suitable  quality  to  he  used  in  , 
steam  vessels,  &c.  (negativing  the  terms  of  the  pro-  ; 
viso).     At  the  trial,  it  appeared   that  the  plaintiff 
had  purchased  coals  of  the  defendant,  which  were 
described  in  the  invoice  as  steam  coals,  but  which 
had  turned  out  unfit  for  the  purpose  of  generating 
steam ;  and  that,  prior  to  the  sale  of  the  coals,  the 
defendant  had  delivered  to  the  plaintiffs  a  printed 
paper  or  advertisement,  in  which  the  qualities  of 
the  coal  were  described  as  stated  in  the  declara- 
tion ;  but   the   plaintiffs  failed  to  prove   that  the 
printed  paper  formed  any  part  of  the  contract: — 
Held,  that  the  declaration  might  be   amended,  by 
striking  out  the  description  of  the  qualities  of  the 
coal,  and  substituting  in  lieu  thereof  a  statement 
that  the  coal  was  of  tit  quality  for  working  steam- 
engines  and  generating  steam  for  steam-engines, 
the  defendant  being  at  liberty  to  plead  de  novo. 
Pacific    Steam    Navigation    Company   v.    Lewis 
4  Dowl.  &  L.  681;  16  M.  &  W.  783. 

The  servant  of  a  bankrupt,  without  authority, 
sold  the  bankrupt's  goods  to  the  defendant,  who 
had  notice  of  the  act  of  bankruptcy.  The  assign- 
ees delivered  to  the  defendant  a  bill  of  parcels  as 
for  goods  sold  and  delivered  by  the  bankrupt,  and 
made  two  several  demands  for  payment,  which  the 
defendant  refused,  and  he  also  refused  to  deliver 
up  the  goods  when  they  were  subsequently  demand- 
ed : — Held,  that  the  demand  for  payment  amounted 
only  to  a  qualified  offer  by  the  assignees  to  adopt 
the  sale,  and  that  they  were  notthereby  precluded 
from  suing  in  trover.  Valpy  v.  Sanders,  12  Jur. 
483  ;  17  L.  J.,  C.  P.,  249. 

Sale  by  Auction.] — A  sale  by  auction  announced 
to  be  "without  reserve,"  is  void  if  the  vendor 
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employs  a  party  to  bid  on  his  behalf,  without 
giving  notice  of  the  fact.  Thornett  v.  Haines,  15 
Law  J.,  N.  S.,  Exch.,  230. 

An  auctioneer,  who  paid  the  duties  on  a  sale  of 
lands  by  auction  (where  the  lands  were  bought  in 
at  the  sale,  and  the  Commissioners  of  Excise  re- 
fused to  remit  the  duties),  was  held  entitled  to  re- 
cover back  the  amount  from  his  employer  in  an 
action  for  money  paid.  Brittain  v.  Lloyd,  14Mee 
&  W.  762  ;  15  Law  J.,  N.  S.,  Exch.,  43. 

Where  goods  are  sold  by  auction  subject  to  a 
condition,  that,  if  the  purchase-money  be  not  paid 
on  the  following  day,  they  may  be  re-sold,  anrt  the 
loss  recovered  from  the  bidder  making  default, 
and  the  right  of  re-sale  is  accordingly  exercised, 
the  deficiency  cannot  be  recovered  in  an  action 
for  goods  bargained  and  sold,  as  the  effect  of  the 
reservation  of  the  power  of  re-sale  is  to  make  the 
original  sale  conditional  and  not  absolute.  La- 
mond  v.  Dei-alle,  16  Law  J..  Q.  B.,  136;  11  Jur 
266. 

An  auctioneer  selling  without  disclosing  the 
name  of  his  principal  is  personally  liable  for  per- 
formance of  the  contract  of  sale,  though  he  after- 
wards offers  to  give  the  name  of  his  employer. 
Franklin  v.  Lamond,  11  Jur.  780:  16  Law  J.,  C. 
P.,  221. 

Plaintiff  having  bought  shares  of  defendants  at 
an  auction,  certificates  of  which  were  then  de- 
livered to  him,  subsequently  applied  to  them  for 
a  transfer  of  the  shares.  A  letter  from  defend- 
ants, in  answer  thereto,  stating  that  they  acted 
only  as  agents  in  the  matter,  and  offering  to  give 
the  name  of  the  vendor,  was  held  evidence  of  ex- 
onerating plaintiff  from  tendering  a  deed  of  trans- 
fer for  execution.  Ib. 

The  declaration  described  the  sale  as  one  sale 
of  300  shares  to  plaintiff;  the  evidence  was,  that 
plaintiff,  as  the  highest  bidder,  purchased,  by 
auction,  the  shares  in  three  separate  lots  of  100 
each,  at  three  separate  prices.  Certificates  of  all 
the  shares  were  handed  to  plaintiff,  with  a  bill  of 
parcels  made  out  by  the  defendants'  clerk,  in 
which  the  shares  were  described  as  300,  sold  at 
the  aggregate  price:  —  Held,  that  the  evidence 
showed  that  it  was  to  be  treated  as  one  entire  sale, 
and  that  there  was,  therefore,  no  variance.  76. 

A.  bought  at  auction  three  lots  of  one  hundred 
railway  shares  each,  one  of  the  conditions  of  sale 
being,  "  the  balance  of  the  purchase-money  shall 
be  paid  at  the  office  of  the  auctioneers  on  the  day 
following  the  sale,  except  in  cases  where  any 
special  transfers  are  required,  and  to  such  the  ut- 
most expedition  will  be  given."  After  the  sale, 
A.  received  the  three  hundred  shares,  together 
with  a  bill  of  parcels  describing  the  transaction  as 
a  sale  of  "  three  hundred  shares,"  and  paid  the 
price.  The  name  of  the  owner  of  the  shares  was 
not  disclosed  at  the  time  of  the  sale;  but  upon  A. 
applying  for  a  transfer,  the  constitution  of  the 
company  requiring  a  transfer  by  deed,  the  auc- 
tioneers informed  him  that  they  were  only  agents 
in  the  transaction,  and  referred  him  to  B.  as  their 
principal,  and  as  the  party  who  alone  could  pro- 
cure the  transfer  to  be  executed.  In  an  action 
against  the  auctioneers  for  not  transferring — Held, 
first,  that  inasmuch  as  they  had  not  disclosed  their 
principal  at  the  time  of  the  sale  they  were  person- 
ally liable.  Franklyn  v.  Lamond,  4  C.  B.  637. 

Held,  secondly,  that  the  bill  of  parcels  was 
evidence  of  an  entire  contract  for  the  sale  of  three 
hundred  shares.  Ib. 
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Held,  thirdly,  that  by  referring  A.  to  B.  the 
defendants  discharged  A.  from  tendering  a  trans- 
fer to  them.  Ib. 

Where  the  plaintiff  made  a  purchase  under  the 
influence  of  the  misrepresentations  of  the  defend- 
ant, although  a  considerable  time  had  elapsed 
between  the  misrepresentations  and  the  sale: — 
Held,  that  the  plaintiff  was  entitled  to  recover 
from  the  defendant,  and  that  it  made  no  difference 
that  the  sale  was  made  by  auction.  Bardell  v. 
Spinks,  2  C.  &  K.  646— Wilde. 

By  Sample.] — Where  a  party  buys  a  specific 
cargo  of  goods,  expected  by  a  particular  ship,  and 
which  are  warranted  to  be  of  a  particular  quality, 
he  has  a  right,  on  the  arrival  of  the  ship,  to  inspect 
such  cargo  before  it  is  delivered  to  him,  in  order 
to  ascertain  whether  the  warrant  has  been  com- 
plied with;  and,  if  it  have  not,  he  may  reject  the 
cargo  altogether.  But  if  the  cargo  be  once  deli- 
vered to  him,  he  has  no  right  to  return  it,  on  the 
ground  that  it  does  not  correspond  with  the  war- 
ranty. Toulmin  \.  Hedley,  2  Car.  &  K.  157. — 
Exch. 

Where  cotton  was  sold  by  sample,  upon  a  repre- 
sentation that  the  bulk  corresponded  with  the 
sample, but  no  warranty  was  taken  by  the  purchaser, 
and  the  bulk  of  the  cotton  turned  out  to  be  of  infe- 
rior quality,  and  to  have  been  falsely  packed, 
though  not  by  the  seller, — Held,  that  an  action  for 
a  false  and  fraudulent  representation  was  not 
maintainable  without  showing  that  such  represen- 
tation was  false  to  the  knowledge  of  the  seller,  or 
that  he  acted  fraudulently  or  against  good  faith  in 
making  it.  Ormrod  v.  Huth,  14  Mee.  &.  W.  651. 

In  an  action  on  an  agreement  by  plaintiff  to 
supply  and  defendant  to  receive  certain  bales  of 


ment,  or  payment  by  way  of  earnest,  to  satisfy  the 
17th  section  of  the  Statute  of  Frauds,  (29  Car.  2, 
c.  3).  Walker  v.  Nussey,  16  M.  &  W.  302;  11  Jur. 
23;  16  Law  J.,  Exch.,  120. 

Semble,  that  if  the   agreement  had  been,  that 

A.  was  to  pay  down  4/.  14s.  6d.,  and  then  take  it 
back  as  earnest,  or  part  payment,  it  might  have 
been    sufficient    to    satisfy    the    statute,    without 
proving  an  actual  passing  of  the  money  from  A.  to 

B.  and  back  again.     76. 

Fraud.]  —  A.  bought  goods  from  B.  with  the 
fraudulent  intention  of  never  paying  for  them,  and 
kept  them  until  his  bankruptcy: — Held,  that  they 
did  not  pass  to  A.'s  assignees  under  the  fiat,  as 
having  been  in  his  possession,  order,  and  disposi- 
tion, as  the  reputed  owner  thereof,  with  the  con- 
sent of  the  true  owner.  Lead  v.  Green,  15  Mee.  & 
W.  216;  15LawJ.,N.S.,  Exch.,  113;  10  Jur.  163. 

Goods  sold  and  delivered,  Credit  unexpired.] — 
Goods  were  sold,  and  work  was  done,  the  price  of 
which  amounted  to  244Z.  upon  an  agreement  that 
302.  should  be  paid  in  ready  money,  and  the  resi- 
due by  bills  of  30Z.  each,  payable  in  succession 
every  three  months: — Held,  that,  until  the  expi- 
ration of  the  period  at  which  the  last  bill  would 
become  due, the  vendor  could  not  recover  in  an 
action  for  goods  sold  and  delivered  and  work  done, 
although  defendant  had  omitted  to  pay  the  30/.,  or 
to  give  the  bills,  and  that  the  proper  remedy  was 
by  a  special  count  for  not  paying  that  sum  and 
giving  the  bills.  Paul  v.  Dod  or  Lodd,  15  Law  J., 
N.  S.,C.  P.,  177;  10  Jur.  335. 

Non-compliance  with  Order.} — Plaintiff  having 
ordered  of  defendant  two  dozen  of  port,  and  the 
same  quantity  of  sherry,  to  be  returned  if  not  ap- 


wool.  and  breach,  that  defendant  refused  to  receive 
them,  defendant  pleaded,  that  the  whole  to  have 
been  delivered  was  to  have  been  according  to 
sample,  and  that  the  wool  tendered  was  inferior 
to  the  sample: — Held,  on  special  demurrer,  that 
the  plea  did  not  amount  to  the  general  issue. 
Sieve/dng  v.  Dutton,  15  Law  J.,  N.  S.,  C.  P.,  276. 

In  an  action  for  the  price  of  tobacco  sold,  evi- 
dence is  admissible  to  show  that  by  the  established 
usage  of  the  tobacco  trade  all  sales  are  by  sample, 
although  not  so  expressed  in  the  bought  and  sold 
notes.  Syers  v.  Jones,  2  Exch.  Rep.  111. 

A  custom  of  the  Liverpool  corn-market,  that 
when  corn  is  sold  by  sample,  if  the  buyer  does 
not,  on  the  day  the  corn  is  sold,  examine  the  bulk 
and  reject  it,  he  cannot  afterwards  reject  it  or 
refuse  to  pay  the  whole  price  —  Held  to  be  a 
reasonable  custom.  Sanders  v.  Jameson,  2  C.  &  K. 
557— Rolfe. 

Semble,  that  an  article  sold  by  sample  cannot  in 
any  case  be  rejected  as  not  corresponding  with  the 
sample,  except  within  a  reasonable  time.  Ib. 

Statute  of  Frauds.]  —  A  contract  for  the  sale  of 
railway  shares  is  not  a  contract  for  the  sale  of 
goods,  wares,  or  merchandise,  within  the  17th 
section  of  the  Statute  of  Frauds.  Bowlby  v.  Bell, 
3  C.  B.  284. 

A.  being  indebted  to  B.  in  4Z.  14s.  6rf.,  a  parol 
bargain  was  made  between  them  for  the  sale  by 
sample  from  A.  to  B.  of  certain  goods  above  the 
value  of  \0l.;  and  it  was  at  the  same  time  agreed, 
that  the  4/.  14s.  6d.  should  be  taken  in  part  pay- 
ment. The  goods  were  accordingly  afterwards 
delivered,  but  were  returned  by  the  defendant  as 
not  according  with  the  sample: — Held,  that  the 


proved  of,  plaintiff  sent  him  four  dozen  of  each, 
defendant  returned  all  but  thirteen  bottles,  object- 
ing to  the  quality  : — Held,  that  more  wine  having 
been  sent  than  was  ordered,  defendant  was  enti- 
tled to  return  the  whole,  and  was  not  bound  to  pay 
for  more  than  he  retained.  Hart  v.  Mills,  15  Mee. 
&  W.  85;  15  Law  J.,  N.  S.,  Exch.,  200. 

Delivery  and  Acceptance  of  Goods.] — Defendant, 
a  builder  at  Wallingford,  gave  plaintiff,  a  timber- 
merchant  in  London,  a  verbal  order  for  timber, 
directing  it  to  be  sent  to  the  Paddington  station  of 
the  Great  Western  Railway,  to  be  forwarded  to 
him  at  Wallingford,  as  had  been  the  practice  be- 
tween the  parties  on  previous  dealings  between 
them.  The  timber  was  accordingly  sent,  and  ar- 
rived at  the  Wallingford  station  on  the  19th  of 
April,  and  the  defendant  was  informed  by  the 
railway  clerk  of  its  arrival,  upon  which  he  said  he 
would  not  take  it.  An  invoice  was  sent  a  few  days 
after,  which  the  defendant  received,  and  kept, 
without  making  any  communication  to  the  plain- 
tiff himself,  until  the  28th  of  May,  when  he  in- 
formed plaintiff  that  he  declined  taking  the  timber  : 
—Held,  that  although  there  might  be  scintilla  of 
evidence  for  the  jury  of  an  acceptance  of  the  tim- 
ber, within  the  Statute  of  Frauds,  yet  that  there 
was  not  sufficient  to  warrant  them  in  finding  that 
there  was  such  an  acceptance  ;  and  the  Court  set 
aside  a  verdict  found  for  the  plaintiff  as  not  war- 
ranted by  the  evidence.  Norman  v.  Phillips,  14 
Mee.  &  W.  277. 

A.  gave  B.  a  written  order  for  ten  firkins  of  but- 
ter, which  were  to  be  sent  to  A.  by  a  particular 
carrier;  B.  sent  by  that  carrier  twelve  firkins  in- 
stead often  ;  A.  refused  to  receive  more  than  ten 
firkins,  and  as  the  carrier  would  not  deliver  less 
than  the  whole  number,  he  refused  to  take  the  butter 


11 U  L     dCUUI  UJIJtL      VV  llll        I  lie       DO.II1  LMC    .     Al  CJU  j      LIIO.V       *.»!*.  '  ("tin, 

above  facts  did  not  amount  to  either  a  part  pay-    at  all :  he  however  drew  a  sample  from  one  c 


1423 


Sale. 


[DIGEST  OF  CASES.] 


Sale. 


1424 


firkins:  —  Held,  that  under  these  circumstances 
there  had  been  neither  an  actual  nor  a  construc- 
tive delivery  of  the  butter  to  A.,  and  consequently 
no  acceptance  thereof  by  him,  so  as  to  satisfy  the 
Statute  of  Frauds.  Gorman  v.  Boddy,  2  Car.  &  K. 
145 — Cress  well. 

A.  being  himself  yearly  tenant  of  a  house  to  B., 
underlet  the  house  and  furniture  at  a  weekly  rent 
to  C.  A.  being  desirous  of  getting  rid  of  his 
tenancy  at  the  end  of  the  current  year,  offered  to 
sell  the  furniture  to  C.  for  50/.,  which  C.  thought 
too  much,  but  verbally  agreed  to  have  it  valued, 
and  to  pay  so  much  as  it  should  be  found  worth, 
Oil  B.'s  agreeing  to  accept  him  as  his  tenant,  in- 
stead of  A.  The  furniture  was  valued  at  SOL, 
•which  C.  refused  to  give,  but  then  offered  the  501. 
Before  the  expiration  of  the  year,  an  agent  of  A. 
took  the  key  out  of  the  cloor  and  gave  it  to  C.,  tell- 
ing him  that  he  must  settle  with  A.  himself  about 
the  furniture;  B.  refused  to  accept  C.  as  his  ten- 
ant, and  he  continued  to  occupy  the  house  and 
use  the  furniture  as  before,  but  continually  giving 
notice  to  A.  to  take  away  the  furniture,  which  he 
refused  to  do  ;  and  after  the  lapse  of  three  months, 
C.  sent  it  to  a  broker's: — Held,  that  upon  these 
facts  there  was  no  evidence  to  go  to  the  jury  of 
an  acceptance  by  C.  of  the  furniture  under  a  con- 
tract of  sale,  to  satisfy  the  Statute  of  Frauds. 
Lillywhite  v.  Devereux,  15  Mee.  &  W.  285. 

The  plaintiffs  declared  on  a  contract  by  defend- 
ants to  purchase  certain  iron  of  plaintiffs,  alleging 
a  promise  by  defendants,  that  if  the  delivery  of  the 
iron  should  not  be  required  by  defendants  on  or 
before  the  30th  day  of  April,  1845,  the  iron  was  to 
be  paid  for  by  defendants  on  the  day  and  year 
aforesaid  ;  and  averring  that  plaintiffs  had  always 
been  ready  and  willing  to  deliver  the  iron  in  terms 
of  the  contract;  that  the  30th  of  April  was  past 
before  the  commencement  of  the  suit,  but  defend- 
ants had  not  paid  for  the  iron  : — Held,  first,  that 
under  the  averment  of  readiness  and  willingness 
to  deliver  the  iron,  the  plaintiffs  were  not  bound 
to  show  that  any  specific  iron  had  been  appropria- 
ted by  them  for  that  purpose.  Dunlop  v.  Grote, 
2  Car.  &  K.  158— Cresswell. 

Held,  secondly,  that  the  plaintiffs  were  entitled 
to  recover,  on  the  above  contract,  the  full  price 
of  the  iron,  and  not  merely  the  damages  which 
they  had  sustained  by  the  defendants'  breach  of 
contract.  Ib. 

The  defendant  having  applied  to  plaintiffs  to  sell 
him  some  fleeces,  and  agreed  at  the  same  time  to 
supply  plaintiffs  with  certain  coarse  woollen  cloths, 
called  "noils,"  the  following  bought-note  was 
delivered  : — "  Bought  of  Messrs.  W.  F.  A.  (plain- 
tiffs), thirty  packs  of  Cheviot  fleeces,  &c.,  and 
agreed  (i.  e.  plaintiffs  agreed)  to  take  the  under- 
mentioned noils  ;  also,  agreed  to  draw  for  250/.  on 
account,  at  three  months.  Sixteen  packs,  No.  5, 
noils,  &c.:" — Held,  that  the  stipulations  in  the 
contract  were  dependent;  and  that  plaintiffs,  who 
had  not  delivered  the  whole  of  the  fleeces,  could 
not  maintain  an  action  against  defendant  for  not 
delivering  the  noils,  without  averring  in  their 
declaration  and  proving  at  the  trial,  that  they  had 
delivered,  or  offered  to  deliver,  the  fleeces  to  de- 
fendant. Atkinson  v.  Smith,  14  Mee.  &  W.  695; 
15  Law  J.,  N.  S.,  Exch.,  59. 

Plaintiff  bought  of  defendant  and  paid  for  hops, 
which   lay  at  the  warehouse  of  F.,  having  been 
placed  there  by  a  party  who  had  sold  them  to  de- 
fendant.    After  the   sale,  plaintiff  was  informed 
.  that  the  hops  were  at  F.'s,  had  them  weighed 


there,  and  took  away  part.  Some  days  after  he 
applied  for  the  residue,  but  they  had  been  taken 
away  in  the  meantime  by  a  creditor  of  the  first 
seller.  Defendant  had  not  given  plaintiff  a  de- 
livery order,  nor  had  he  demanded  one:  —  Held, 
that  F.  had  the  residue  of  the  hops  in  his  posses- 
sion as  agent  to  plaintiff,  and  that  defendant  was 
not  liable  to  plaintiff  for  the  non-delivery  of  them. 
Wood  v.  Tassell,  6  Q.  B.  234. 

Therefore,  plaintiff  having  brought  assumpsit 
for  the  non-delivery,  and  defendant  having  pleaded 
that  he  did  deliver, — Held,  a  misdirection  to  leave 
it  to  the  jury,  whether  defendant  ought  to  have 
given  plaintiff  a  delivery  order.  Ib. 

A  declaration  stated,  that,  in  consideration  that 
plaintiff  would  accept  &c.,  defendant  agreed  to 
supply  iron  girders  of  the  sizes  to  be  shown  in 
drawings  provided  by  plaintiff,  and  to  use  defend- 
ant's best  endeavours  to  deliver  fifty  tons  on  or 
before  the  31st  of  January,  and  fifty  tons  more  on 
or  before  &c.,  provided  the  drawings  for  the  first 
fifty  tons  were  sent  to  defendant  within  a  certain 
time,  to  wit,  three  days,  and  for  the  remainder 
within  three  weeks.  Declaration  then  averred 
that  plaintiff  did,  within  a  reasonable  time,  duly  and 
accordingly  to  the  agreement,  deliver  drawings; 
yet  that  defendant  did  not,  within  a  reasonable 
time,  nor  at  all,  supply  plaintiff.  Plea,  that  plain- 
tiff did  not,  within  the  time  agreed  upon,  duly, 
and  according  to  the  agreement,  deliver  drawings 
&c.: — Held,  bad  on  demurrer,  as  the  proviso  for 
the  delivery  of  the  drawings  within  a  certain  time 
was  not  a  condition  precedent  to  the  plaintiff's 
right  to  recover;  and  defendant  ought,  therefore, 
to  have  traversed  the  delivery  within  a  reasonable 
time.  Kingdom  v.  Cox,  15  Law  J.,  N.  S.,  C.  P.,  95. 

In  an  action  on  a  written  contract  for  the  de- 
livery of  "  ware  potatoes,"  it  appearing  that  the 
term  "  ware"  applied  equally  to  all  kinds  of  po- 
tatoes, and  meant  the  best  or  largest  of  any  kind  : 
— Held,  that  evidence  to  show  that  a  particular 
sort,  called  "Regent's  wares,"  were  intended, 
was  inadmissible.  Smith  v.  Jeffryes,  15  Law  J., 
N.  S.,  Exch.,  325. 

Where  goods  have  been  sent  on  a  contract  for 
sale,  and  the  jury  find  they  did  not  correspond 
with  the  sample  contracted  for — semble,  that  the 
mere  unpacking  of  them  by  the  vendee  will  not, 
under  any  circumstances,  amount  to  an  acceptance. 
Curtis  v.  Pugh,  16  Law  J.,  Q.  B.,  199. 

Aliter,  if  the  goods  are  kept  by  the  vendee  an 
unreasonable  time.  Ib. 

The  defendant  verbally  ordered  goods  of  the 
plaintiff's  agent  in  London,  the  price  of  which 
was  15/.  The  goods  were  accordingly  sent  from 
abroad  to  the  agent,  who  warehoused  them  with  a 
wharfinger,  and  received  from  him  a  warrant,  by 
which  the  goods  were  made  deliverable  to  the 
agent  or  his  assignees  by  indorsement,  on  payment 
of  rent  and  charges  from  a  certain  day.  This 
warrant  the  agent  indorsed  to,  and  sent  to  the  de- 
fendant, the  defendant  kept  the  warrant  for  ten 
months,  and  was  repeatedly  applied  to  for  the 
charges  and  the  price  of  the  goods,  which  he  did 
not  pay;  nor  did  he  return  the  warrant,  but  said 
he  had  sent  it  to  his  solicitor,  and  meant  to  de- 
fend the  action,  as  he  had  not  ordered  the  goods, 
and  the  goods  would  remain  at  present  in  bond  : 
— Held,  that  although  there  was  sufficient  evidence 
of  the  acceptance  of  the  goods,  if  they  had  been 
delivered  to  the  defendant,  there  was  no  evidence 
of  the  receipt  of  the  goods  sufficient  to  satisfy  the 
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Statute  of  Frauds.     Farina  v.  Home,  16  M.  &  W. 
119;   16  Law  J.,  Exch.,  73. 

In  a  written  contract  for  the  sale  of  goods,  the 
plaintiff  described  himself  as  the  agent  of  other 
persons  whom  he  named  therein.  The  buyer  ac- 
cepted the  goods  and  paid  for  part  of  them,  having 
at  the  time  notice  that  the  plaintiff  was  not  the 
agent,  but  the  real  principal  in  the  transaction  : — 
Held,  that  the  plaintiff  might  sue  in  his  own  name 
for  the  non-acceptance  and  non-payment  of  the 
remainder  of  the  goods.  Rayner  v.  Grote,  15  M. 
&  W.  359;  16  Law  J.,  Exch.,  79. 

To  a  count  upon  a  contract  by  the  defendant  to 
receive  a  certain  quantity  of  wool  from  the  plain- 
tiff's at  a  certain  price,  the  defendant  pleaded,  that, 
at  the  time  of  making  the  contract,  the  plaintiffs 
produced  a  sample,  and  promised  the  defendant 
that  the  bulk  was  equal  in  quality  and  description 
thereto,  but  that  the  wool,  when  tendered,  was 
found  to  be  of  inferior  quality,  wherefore  the  de- 
fendant refused  to  accept  it: — Held,  that  the  plea 
was  not  bad,  on  special  demurrer,  as  amounting 
to  non  assumpsit,  inasmuch  as  the  contract  therein 
set  up  was  not  necessarily  incompatible  with  the 
contract  declared  on.  Sieveking  v.  Dutton,  3  C. 
B.  331;  4  Dowl.  &  L.  197. 

Where  the  contract  between  A.  and  B.  was,  the 
one  to  deliver,  and  the  other  to  accept,  a  steam- 
engine  of  fourteen  horse  power,  and  the  foreman 
of  B.  went  over  to  the  premises  of  A.,  and  there 
saw  a  steam-engine  in  pieces,  which  he  approved 
of,  and  which  steam-engine  was  afterwards  de- 
livered by  A., — Held,  that  this  was  the  case  of 
the  sale  of  a  specific  chattel,  and  that,  upon  action 
brought  for  the  price  thereof,  it  was  no  answer  to 
say,  that  the  power  of  the  engine  was  not  a  four- 
teen horse  power,  although  that  fact  might  be 
given  in  evidence  for  the  purpose  of  reducing  the 
damages.  Parsons  v.  Sexton,  11  Jur.  849  ;  16  Law 
J.,  C.  P.,  181. 

The  declaration  stated,  that,  in  consideration 
that  the  plaintiff  would  accept,  receive,  and  pay 
for  certain  goods,  the  defendant  promised  to  sup- 
ply them  of  the  various  sizes,  to  be  shown  in 
drawings  to  be  provided  by  the  plaintiff's  archi- 
tect, at  a  certain  price,  and  to  use  his,  the  defend- 
ant's, best  endeavours  to  deliver  certain  quantities 
on  certain  specified  days,  provided  drawings  for 
the  first  quantity  were  sent  to  the  defendant  within 
three  days,  and  for  the  remainder  within  three 
weeks;  and  averred,  that,  although  the  plaintiff 
had  always  been  ready  and  willing  to  accept  and 
receive  the  goods,  and  although  he  did  within  a 
reasonable  time,  after  the  making  of  the  agree- 
ment, duly  and  according  to  the  said  agreement, 
provide  drawings,  &c.,  and  although  a  reasonable 
time  had  elapsed,  the  defendant  did  not  within  a 
reasonable  time  supply.  Plea,  that  the  plaintiff 
did  not  within  the  time  so  agreed  upon  duly  and 
according  to  the  agreement  provide  or  deliver 
drawings: — Held  bad,  the  delivery  of  the  draw- 
ings within  the  specified  times  not  being  a  condi- 
tion precedent  to  the  plaintiff's  right  to  complain 
of  a  non-delivery  within  a  reasonable  time.  King- 
don  v.  Cox,  2C.  B.  661. 

If  a  purchaser,  receiving  goods  in  his  ware- 
house, and  intending  to  examine  into  their  quality, 
treats  them  in  a  manner  which  materially  alters 
their  condition,  (as  by  removing  glue  from  hogs- 
heads into  bags),  it  is  not  necessarily  to  be  interred 
that  from  that  fact  alone  he  finally  accepts  the 
goods.  Curtis  v.  Pugh,  10  Q.  B.  111. 

In  assumpsit  against  A.,  B.,  and  C.,  three  mem- 


bers of  a  committee  of  a  proposed  company,  for 
not  accepting  or  paying  for  machinery,  for  goods 
bargained  and  sold,  and  on  an  account  stated,  it 
appeared  that  the  committee,  of  which  A.  and  B. 
were  members,  had  ordered  tlie  machinery  under 
a  written  contract  prior  to  the  time  of  C.'s  joining 
the  company.  By  the  terms  of  the  contract  the 
plaintiff  was  to  be  allowed  to  draw  such  sums 
monthly  as  he  wished,  not  exceeding  the  price  of 
the  work  done.  Subsequently  C.  joined  the  com- 
pany and  became  one  of  the  committee,  and 
during  that  time,  as  the  work  progressed,  advances 
were  made,  according  to  the  terms  of  the  contract ; 
C.  took  an  active  part  in  making  experiments  and 
suggesting  alterations  in  the  works,  and  on  one 
occasion  promised  payment: — Held,  that  as  C. 
was  not  liable  on  the  special  contract,  he  being  no 
party  to  it,  there  was  no  ground  for  implying  a 
second  and  new  contract  to  which  C.  was  a  party, 
from  his  having  united  in  giving  directions  about 
the  machinery,  or  from  his  subsequent  promise  of 
payment,  or  from  his  having  afterwards  acquired 
an  interest  in  the  subject-matter  of  the  contract; 
and  therefore  that  the  plaintiff  was  not  entitled  to 
recover  on  the  count  for  goods  bargained  and 
sold.  Beale  v.  Mouls,  5  Railw.  Cas.  105. — Q.  B. 

Held,  secondly,  that  C.'s  promise  of  payment 
being  without  consideration,  and  the  promise  of 
him  only,  was  insufficient  to  support  the  account 
stated.  Ib. 

Held,  thirdly,  that  by  the  payments  on  account 
the  property  did  not  pass  to  all  the  defendants; 
for  if  it  did  pass,  it  was  according  to  the  contract 
under  which  the  payment  was  made,  and  to  that 
C.  was  not  a  party.  Ib. 

Assumpsit.  First  count,  that,  in  consideration 
that  plaintiff  would  buy  and  receive,  defendant 
promised  to  make  and  deliver  certain  iron  rails, 
to  be  inspected  and  certified  as  agreed  upon,  and 
to  be  in  quality  equal  to  any  rails  made  in  Stafford- 
shire. Breach,  that  the  rails,  which  were  made 
and  delivered,  were  not  of  that  quality.  Plea, 
that  the  rails  were  by  the  contract  to  be  inspected 
before  delivery  by  an  agent  of  plaintiff,  to  be  ap- 
pointed for  that  purpose,  who  was  to  be  at  liberty 
to  approve  and  accept  any  of  the  rails,  if  he 
should  think  fit;  and  that  the  rails  in  question 
were  accordingly  so  inspected  and  approved  and 
accepted,  in  performance  of  the  agreement,  by  an 
agent  of  plaintiff: — Held,  that  the  stipulation  in 
the  contract  for  quality  was  distinct  from  the  sti- 
pulation as  to  inspection  and  approval  by  an  agent 
of  plaintiff;  also,  that  if  the  effect  of  the  contract 
was,  that  approval  and  acceptation  by  the  agent 
should  establish  that  the  stipulation  for  quality 
had  been  performed,  or  that  defendant  had  been 
relieved  from  the  performance  thereof,  the  plea 
was  not  well  pleaded.  Bird  v.  Smith,  12  Jur. 
916;  17  L.  J.,  Q.  B.,  309. 

Qusre,  whether  the  plea  was  not  bad,  as  amount- 
ing to  non  assumpsit?  Ib. 

Second  count,  that,  in  consideration  that  plain- 
tiff would  buy,  defendant  promised  to  make  and 
deliver  iron  rails  for  the  purpose  of  a  certain  rail- 
way. Breach,  that  the  rails  which  were  made  and 
delivered  were  not  fit  or  proper  for  the  purpose  of 
the  railway.  Plea,  that  it  was  part  of  the  terms  of 
the  agreement  that  the  rails  should  be  inspected, 
before  delivery,  by  an  agent  of  plaintiff,  to  he  ap- 
pointed for  that  purpose,  who  was  to  be  at  liberty 
to  approve  and  accept  any  of  the  rails,  if  he  should 
think  fit;  and  that  the  rails  in  question  were  ac- 
cordingly so  inspected  and  approved  and  accept- 
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ed,  in  performance  of  the  agreement,  by  an  agent 
of  plaintiff: — Held,  that  the  plea  was  bad,  as 
amounting  to  non  assumpsit.  Ib. 

Action  for  Goods  Bargained,  Sold  and  Deliver- 
ed.]— In  an  action  for  goods  sold  and  delivered, 
defendant  cannot  show,  under  the  plea  of  non- 
assumpsit,  that,  at  the  time  of  the  sale,  the  goods 
did  not  belong  to  the  vendor,  and  that  they  were 
afterwards  reclaimed  by  the  real  owner.  Walker 
v.  Mellon,  2  Car.  &  K.  346— Rolfe. 

Semble,  that,  in  an  action  for  the  price  of  goods, 
defendant  cannot  prove  under  a  plea  of  non- 
assumpsit  or  never  indebted,  that  the  dealing  was 
for  ready  money,  and  the  goods  paid  for  when  de- 
livered, but  the  payment  must  be  pleaded.  Little- 
child  v.  Banks,  7  Q.  B.,  739. 

In  assumpsit  for  the  price  of  and  the  setting  up 
of  a  "  fourteen-horse-power  steam-engine,"  "  the 
last  instalment  to  be  paid  two  months  after  its  com- 
pletion," it  appeared  that  the  degree  of  power  in 
the  engine  delivered  was  not  equal  to  the  power 
mentioned  in  the  contract,  and  improvements  and 
alterations  were  made  by  plaintiff  from  time  to 
time  till  the  action  was  brought: — Held,  that 
common  counts  would  lie.  Parsons  v.  Sexton, 
2  Car.  &  K.  266— Erie. 

Indebitatus  assumpsit  for  shares  bargained  and 
sold.  Plea,  non-assumpsit.  The  shares  were 
knocked  down  to  defendant,  at  an  auction,  by 
plaintiff.  It  was  a  condition  of  sale  that  the  shares 
might  be  re-sold  if  the  purchase-money  was  not 
paid  on  the  following  day,  the  bidder  so  making 
default  being  answerable  for  the  loss  on  re-sale. 
On  default,  plaintiff  re-sold  the  shares  at  a  loss  : — 
Held,  that  the  sale  was  not  absolute,  and  that  this 
defence  was  admissible  under  the  plea  of  non- 
assumpsit.  Lamond  v.  Devalle,  1  ]  Jur.  266  ;  16  Law 
J.,  Q.  B.,  136. 

The  plaintiff,  a  carrier,  was  entrusted  by  Y.  to 
deliver  good  tea  to  A.  and  inferior  tea  to  the 
defendant.  By  mistake  he  delivered  the  good  tea 
to  the  defendant,  who  appropriated  it.  The  plain- 
tiff paid  Y.  for  the  good  tea,  and  applied  to  the 
defendant  to  re-deliver  it,  who  said,  "  As  you  have 
made  the  mistake  you  must  put  up  with  the  incon- 
venience ;"  but  subsequently  he  agreed  to  pay  the 
plaintiff  for  the  same  he,  the  defendant,  had 
ordered  of  Y.: — Held,  that  this  was  evidence  to 
support  a  count  for  goods  sold  and  delivered  by 
the  plaintiff.  Coles  v.Bullman,  12  Jur.  586;  17L.J., 
C.  P.,  302. 

In  assumpsit  for  goods  sold  and  delivered,  the 
judge  at  Nisi  Prius  directed  a  verdict  for  plaintiff, 
giving  leave  to  defendant,  by  consent  of  plaintiff, 
to  move  for  a  nonsuit,  "  if  the  facts  proved  did  not 
support  goods  sold  and  delivered."  The  facts 
being  such  as  would  support  that  count,  if  they  led 
the  jury  to  one  conclusion  on  the  intention  of  the 
parties,  the  Court  could  not  enter  a  nonsuit;  and 
it  being  obvious,  that,  if  a  new  trial  was  granted 
to  ascertain  the  intention,  plaintiff  would  obtain 
leave  to  insert  a  count  for  goods  bargained  and 
sold,  which  would  be  proved  by  the  evidence,  the 
Court  refused  to  grant  a  new  trial.  Dyer  v.  Cow- 
ley,  12  Jur.  776 ;  17  L.  J.,  Q.  B.,  360. 

A.  sold  to  B.,  by  sample,  twenty-four  sacks  of 
flour,  part  of  a  lot  of  217  sacks  belonging  to'  A. 
which  were  lying  at  the  warehouse  of  one  M.,  and 
he  also  gave  B.  a  delivery  order  on  M.,  in  pursu- 
ance of  which  M.  transferred  twenty-four  sacks  of 
flour  to  B.'s  name  in  the  books,  and  afterwards 
delivered  twelve  sacks  of  the  flour  to  B.,  which 
B.  paid  for.  No  appropriation  of  any  particular 


twenty-four  sacks  was  ever  made  for  B.  The  flour 
contained  in  the  twelve  sacks  delivered  was  found 
on  examination  not  to  correspond  with  the  sample, 
and  B.  consequently  refused  to  accept  or  pay  for 
the  remaining  twelve: — Held,  that  A.  could  not 
recover  the  price  of  these  twelve  sacks  in  an  action 
for  goods  sold  and  delivered.  Elliott  v.  Hegin- 
botham,  2  C.  &  K.  545 — Rolfe. 

Quzre,  whether  in  such  a  case  goods  bargained 
and  sold  would  lie  ?  Ib. 

In  indebitatus  assumpsit  for  goods  sold  and  deli- 
vered, the  defendant  cannot,  under  non  assumpsit, 
show  that  the  plaintiff  had  no  legal  title  to  the 
goods  at  the  time  of  sale.  Walker  v.  Mellor, 
12  Jur.  268 ;  17  L.  J.,  Q.  B.,  103. 

A  count  for  goods  sold  and  delivered  was  not 
allowed  together  with  a  count  upon  a  special  con- 
tract, apparently  for  the  price  of  the  same  goods, 
unless  the  plaintiff  could  satisfy  a  judge  at  cham- 
bers that  he  bona  fide  intended  to  establish  a  dis- 
tinct subject-matter  of  complaint  in  respect  of  each 
count,  (dissentiente  Cresswell,  J.,  as  to  the  appli- 
cation of  the  rule).  Grissell  v.  Jame,  4  C.  B.  768. 

Stoppage  in  Transitu.} — B.  sold  to  A.  wheat, 
the  price  to  be  paid  by  banker's  draft  on  London 
at  two  months,  to  be  remitted  on  receipt  of  in- 
voice and  bill  of  lading,  which  B.  shipped  by  order 
of  A.  to  be  carried  to  M.,  for  the  account  and  at 
the  risk  of  A.,  there  to  be  delivered  to  A.;  B.  de- 
livered the  wheat  to  the  master  of  the  vessel,  who 
took  possession  of  it;  the  master  signed  a  bill  of 
lading  to  deliver  the  wheat  to  the  order  of  B.,  who 
indorsed  such  bill  of  lading  to  A.,  and  made  an 
invoice,  and  sent  the  invoice  and  bill  of  lading  to 
A.  in  a  letter,  requiring  A.  to  remit  in  course; 
which  letter,  with  the  invoice  and  bill  of  lading, 
were  received  by  A.  A.  having  received  the  bill 
of  lading  and  invoice,  and  having  failed  to  remit 
the  banker's  draft,  B.  assumed  to  revoke  and  re- 
scind the  sale,  and  caused  the  wheat  to  be  stop- 
ped on  its  passage  to  A.  &c.: — Held,  reversing  the 
judgment  of  the  Court  of  Common  Pleas,  that,  by 
the  delivery  of  the  wheat  to  the  master  of  the 
vessel,  for  the  account  and  at  the  risk  of  A.,  and 
the  transmission  of  the  indorsed  bill  of  lading,  B. 
had  so  parted  with  the  property  and  right  of  pos- 
session as  not  to  be  entitled  to  intercept  the  de- 
livery. Wilmshurst  \.  Bowker,  7  Man.  &  G.  882. 

S.  &  Co.  were  merchants  at  Stralsund,  and  in 
May,  1841,  their  agent  sold  to  T.  a  quantity  of 
wheat,  the  amount  to  be  drawn  for  on  T.  at  three 
months'  date,  payable  on  handing  over  invoice  and 
bills  of  lading.  S.  &  Co.  sent  the  invoice  with  the 
bills  of  lading  to  T.,  and  at  the  same  time  drew  on 
him  at  three  months'  date  for  the  amount;  T.  re- 
ceived the  invoice  and  bills  of  lading  on  the  8th  of 
June,  1841,  and  requested  R.  to  accept  for  him  a 
bill  payable  at  three  months,  for  WOOL,  which  he 
did  on  receiving  from  T.  a  memorandum  autho- 
rizing him  to  dispose  of  the  cargo  of  wheat  on  T.'s 
account,  subject  to  the  usual  commission  and 
charges,  before  the  bill  became  due,  T.  under- 
taking to  provide  R.  with  cash  to  the  amount  of 
the  advance  should  T.  wish  R.  to  hold  it  beyond 
that  time.  On  the  1st  of  July,  1841,  the  wheat 
arrived  in  the  port  of  London,  and  about  the  same 
time  T.  stopped  payment.  On  the  3d  of  July,  Z., 
the  plaintiff's  agent,  gave  a  verbal,  and  the  3d  of 
July  a  written,  message  to  the  master  of  the  vessel 
not  to  part  with  the  wheat  without  the  orders  of 
S.  &  Co.  On  the  5th  of  July,  a  fiat  issued  against 
T.,  and  on  that  day  Z.  gave  notice  again  to  the 
master  of  the  vessel  not  to  part  with  the  wheat ; 
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the  wheat,  however,  was  allowed  by  Z.  to  be  de- 
livered to  R.,  on  giving  him  notice  that  S.  &  Co. 
claimed  to  be  entitled  to  the  same,  and  did  not  by 
removing  the  stop  abandon  their  rights.  S.  &  Co. 
insisted  on  their  right  to  the  balance  of  the  pro- 
ceeds of  the  wheat,  after  satisfying  R.'s  legal 
claim;  and  R.  claimed  to  be  entitled  to  apply  the 
proceeds  of  the  wheat  not  only  in  payment  of  the 
1000/.  bill  and  freight,  and  other  charges  of  the 
ship,  but  also  in  satisfaction  of  the  balance  of  the 
general  account  which  he  alleged  to  be  subsisting 
between  him  and  T.  S.  &  Co.  then  offered  R. 
12007.  in  discharge  of  his  acceptance  and  charges 
in  respect  of  the  wheat,  and  demanded  the  delivery 
of  the  cargo  to  them,  which  was  refused.  The 
wheat  was  afterwards  sold  by  R.  for  1822L  net 
proceeds: — Held,  that  S.  &  Co.  were  entitled  in 
equity  to  the  residue  of  that  sum,  after  payment  of 
the  amount  due  to  R.  in  respect  of  the  acceptance 
and  charges,  and  freight  of  the  ship,  and  that  S.  & 
Co.  had  no  remedy  at  law.  Spalding  v.  Ending,  15 
Law  J.,  N.  S.,  374— L.  C. 

B.,  residing  at  Birmingham,  ordered  goods  for 
the  Valparaiso  market  of  the  defendants,  who  had 
a  house  at  Manchester.  The  defendants  duly  for- 
warded them  to  L.  H.  &  Co.,  shipping  agents  at 
Liverpool,  employed  by  B.  to  receive  and  forward 
his  goods  ;  they  forwarded  also  some  pattern  cards, 
and  in  their  letter  to  L.  H.  &  Co.  said,  "  We  have 
forwarded  by  Pickford's  the  pattern  cards  of  four 
cases  sent  by  them  this  evening,  marked,  &c.,  for 
shipment  to  Valparaiso  ;  you  will  see  the  same  put 
on  board  with  the  goods  and  property,  directed  as 
B.  may  direct  the  same  to  be  shipped."  They 
sent  the  invoice  of  the  goods  to  B.  The  goods 
were  loaded  by  L.  H.  &  Co.  on  board  a  vessel  for 
Valparaiso,  but  were  afterwards  re-landed  by  an 
order  of  an  agent  of  B.,  and  sent  back  to  defend- 
ants to  be  differently  packed.  Before  the  day  of 
payment  for  the  goods,  or  the  repacking,  B.  became 
bankrupt.  The  defendants  having  kept  the  goods, 
the  assignees  brought  trover  : — Held,  that  the  pos- 
session of  the  goods  as  well  as  the  property  vested 
in  B.,  when  B.'s  agent  exercised  the  ownership  of 
re-landing  the  goods,  and  sending  them  to  be  re- 
packed ;  that  the  transitus  would  have  ended  there, 
had  it  not  been  already  determined  by  the  original 
delivery  to  L.  H.  &  Co.,  and  that  the  defendant's 
knowledge,  that  the  goods  were  to  be  sent  to  Val- 
paraiso, and  of  which  they  informed  L.  H.  &  Co., 
made  no  difference.  Valpy  v.  Gibson,  11  Jur.  826  ; 
16  Law  J.,  C.  P.,  241. 

Held,  also,  that  the  vendees,  though  in  the  law- 
ful possession  of  the  goods,  had  no  right  to  retain 
then  as  against  the  assignees.  Ib. 

The  terms  of  the  contract  between  B.  and  the 
defendants  were  not  completely  agreed  upon,  the 
mode  of  payment  being  unexpressed;  but  the  par- 
ties intended  to  bind  themselves  by  the  contract, 
leaving  the  payment  to  be  determined  by  what 
was  reasonable: — Held,  that  the  contract  in  this 
form  would  have  been  sufficiently  binding  and 
complete;  but  that,  in  this  case,  there  was  suffi- 
cient to  infer  that  the  mode  of  payment  had  been 
settled  by  agreement.  Ib. 

A.,  a  merchant  at  Birmingham,  bought  goods  of 
B.  &  Co.,  commission  agents  at  Manchester  and 
Leeds.  On  the  20th  March,  1844,  the  goods  were, 
by  A.'s  direction,  sent  to  L.  &  Co.,  shipping  agents 
at  Liverpool,  employed  by  A.  to  receive  and  for- 
ward them  to  Valparaiso  ;  and  on  the  same  day  B.  & 
Co.  wrote  to  L.  &  Co.,  advising  them  of  the  trans- 
mission of  patterns,  which  they  requested  them 


to  ship  with  the  goods,  "  as  A.  might  direct  them 
to  be  shipped."  The  goods  were,  on  the  4th 
April,  shipped  by  L.  &  Co.  on  board  a  vessel  bound 
for  Valparaiso,  and  were  afterwards  re-landed  by 
order  of  a  member  of  the  house  at  Valparaiso,  to 
which  they  were  consigned  by  A.,  and  sent  to  B. 
&  Co.'s  house  at  Manchester,  for  the  purpose  of 
being  re-packed  in  smaller  cases.  The  price  of 
the  goods  became  payable  on  the  26th  April,  but 
was  not  paid,  A  having  in  the  meantime  become 
insolvent: — Held,  that  the  property  and  posses- 
sion of  the  goods  had  vested  absolutely  in  A.,  the 
vendee,  before  they  were  re-delivered  to  B.  &  Co. 
at  Manchester,  and  that  by  such  re-delivery  the 
latter  acquired  no  new  rights  as  unpaid  vendors. 
Valpy  v.  Gibson,  4  C.  B.  837. 

Semble,  that  the  transitus  was  at  an  end  when 
the  goods  reached  the  hands  of  L.  &  Co.;  but  that, 
at  all  events,  the  right  of  B.  &  Co.  to  intercept  the 
goods  was  gone,  when  A.  had  exercised  an  act  of 
ownership  over  them  by  re-landing  them  and  send- 
ing them  to  be  re-packed.  76. 

Goods  contracted  to  be  sold  and  delivered  "  free 
on  board,"  to  be  paid  for  by  cash  or  bills,  at  the 
option  of  the  purchasers,  were  delivered  on  board, 
and  receipts  taken  from  the  mate  by  the  lighter- 
man employed  by  the  sellers,  who  handed  the 
same  over  to  them.  The  sellers  apprised  the  pur- 
chasers of  the  delivery,  who  elected  to  pay  for  the 
goods  by  a  bill,  which,  the  sellers  having  drawn, 
was  duly  accepted  by  the  purchasers;  the  sellers 
retained  the  mate's  receipts  for  the  goods,  but  the 
master  signed  the  bill  of  lading  in  the  purchasers' 
names,  who,  while  the  then  accepted  bill  was 
running,  became  insolvent.  In  such  circumstances 
— Held,  by  the  Judicial  Committee  of  the  Privy 
Council,  (reversing  the  verdict  and  judgment  of  the 
Supreme  Court  at  Bombay),  that  trover  would  not 
lie  for  the  goods  ;  for  that,  on  their  delivery  on 
board  the  vessel,  they  were  no  longer  in  transitu 
so  as  to  be  stopped  by  the  sellers,  and  that  the 
retention  of  the  receipts  by  the  sellers  was  imma- 
terial, as,  after  their  election  to  be  paid  by  a  bill, 
the  receipts  of  the  mate  were  not  essential  to  the 
transaction  between  the  seller  and  purchaser. 
Cowas-jee  v.  Thompson,  5  E.  F.  Moo.  165 ;  3  Moo. 
Ind.  App.  422. 

An  "  appropriation"  of  goods,  under  a  contract 
of  sale,  may  mean  a  mere  election  by  the  vendor, 
where  he  has  the  right  himself  to  choose  what 
articles  he  will  supply  in  performance  of  his  con- 
tract, in  which  case  the  property  does  not  pass; 
or  it  may  mean  that  both  parties  to  the  contract 
have  agreed  that  particular  goods  shall  be  the 
articles  to  be  supplied,  and  yet  the  appropriation 
may  not  operate  so  as  to  pass  the  property.  Wait 
v.  Baker,  2  Exch.  Rep.  1 ;  17  L.  J.,  Exch.,  307. 

But  where  both  parties  have  agreed  that  par- 
ticular goods  shall  be  the  article  contracted  fon 
and  shall  become  the  properly  of  the  vendee,  and 
nothing  further  remains  to  be  done  in  order  to 
transfer  the  goods,  that  is  an  appropriation,  which 
operates  in  law  so  as  to  vest  the  property  in  the 
vendee.  Ib. 

Under  a  contract  for  the  sale  of  goods,  to  be 
selected  by  the  vendor,  a  selection  and  a  delivery 
to  a  common  carrier  for  the  vendee  is  a  delivery 
to  the  vendee,  whose  agent  the  carrier  becomes; 
and  if  there  is  a  binding  contract,  and  the  article 
agrees  with  it,  such  delivery  is  such  an  appropria- 
tion as  leaves  nothing  more  to  be  done  in  order  to 
transfer  the  goods,  and  therefore  the  property 
passes.  16. 
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But  in  the  case  of  a  delivery  on  board  a  ship, 
under  a  bill  of  lading,  the  captain  is  in  possession 
of  the  goods,  and  carries  for  and  on  behalf  of  the 
vendor,  and  the  delivery  does  not  operate  as  in 
the  case  of  a  common  carrier,  though  the  ship  be 
expressly  hired  for  the  vendee ;  it  is  an  appropria- 
tion only  in  the  sense  of  an  election,  and  does  not 
vest  the  goods  in  the  vendee.  Ib. 

Under  a  contract  for  the  sale  and  delivery  of 
barley,  to  be  according  to  sample,  for  cash  on 
receipt  of  bill  of  lading,  the  vendor,  at  the  request 
of  the  vendee,  procured  a  ship  for  him,  and  sent 
him  the  charter-party,  and  he  insured  the  ship. 
The  vessel  was  loaded,  and  the  captain  gave  a 
bill  of  lading  to  the  vendor,  who  had  written  to 
the  vendee  —  "I  hope  to  be  able  to  send  you  the 
invoice  and  bill  of  lading  on  Wednesday."  A  day 
or  two  after,  the  vendor  called  and  left  the  invoice 
and  unindorsed  bill  of  lading  with  the  vendee  ; 
but  afterwards,  upon  the  vendee  expressing  him- 
self dissatisfied  with  the  samples  from  the  cargo, 
though  he  did  not  refuse  to  accept  it,  and  tendered 
the  price,  the  vendor  took  away  the  bill  of  lading 
and  indorsed  it  to  other  parties.  The  vendee 
having,  on  the  arrival  of  the  ship,  obtained  part  of 
the  cargo  —  Held,  that  the  property  in  the  barley 
had  not  passed  to  the  vendee,  and  that  the  in- 
dorsees of  the  bill  of  lading  were  entitled  to 
recover  the  value  in  an  action  of  trover  against  the 
vendee.  Ib. 


SALVAGE— See  SHIPPING. 

[By  9  4-  10  Viet.  c.  99,  the  laws  relating  to 
wreck  and  salvage  are  consolidated.] 

SCHOOLMASTER. 

Queen  Elizabeth  by  charter  founded  and  en- 
dowed a  grammar-school  at  D.,  and  incorporated 
certain  persons  and  their  successors  as  governors, 
and  granted  to  them,  for  ever,  full  power  and  au- 
thority, from  time  to  time,  of  electing,  nominating, 
and  appointing  a  master  and  usher  of  the  said 
school,  so  often  as  to  them  and  their  successors, 
or  the  major  part  of  them,  occasion  them  moving 
thereto,  should  appear,  and  of  removing  the  same 
master  or  usher  from  the  said  school  according  to 
their  sound  discretion,  and  of  placing  or  appoint- 
ing other  or  others,  more  fit,  in  their  stead  or 
steads  :  —  Held,  by  the  Court  of  Queen's  Bench, 
and  by  the  Court  of  Exchequer  Chamber  affirming 
their  judgment,  that  by  the  terms  of  the  charter 
the  governors  might,  in  their  discretion,  remove  a 
master  without  summons  or  hearing,  and  although 
no  charge  against  him  had  been  exhibited  to  them. 
Reg.  v.  Darlington  School  (Governors'),  6  Q.  B.  682. 

The  governors  were  empowered  by  the  charter 
to  make  bye-laws,  and,  in  1748,  they  enacted  a 
bye-law  requiring  certain  qualifications  in  the  fu- 
ture masters,  and  ordaining  (for  the  encourage- 
ment of  well-qualified  persons  to  accept  the  office) 
that  no  master  should  thereafter  be  displaced, 
removed,  or  removeable  from  the  office,  unless 
some  sufficient  cause  of  complaint  should  be  ex- 
hibited in  writing  against  such  master,  and  signed 
by  the  governors  or  their  successors,  and  the 
same  cause  of  complaint  be  first  allowed  of  and 
declared  by  them  to  be  a  sufficient  cause: — Held, 
by  both  courts,  that  the  governors  had  no  right 
thus  to  limit  the  discretion  given  by  the  charter, 
and  that  the  bye-law  was  void.  Ib. 

To  a  mandamus,  requiring  the  governors  to 
restore  a  master  whom  they  had  dismissed,  and 


alleging  that  he  had  always  behaved  himself  well, 
&c.,  the  governors  made  return,  stating  the  char- 
ter, and  averring  that  the  prosecutor  did  not 
always  behave  himself  well,  &c.,  and  that  they 
received  complaints  from  parents  of  the  scholars, 
namely,  from  A.  B.  and  C.  D.,  of  the  prosecutor's 
misconduct  and  inattention,  and  particularly  that 
&c.  (specifying  complaints  made  by  A.  B.  of  par- 
ticular acts  of  misconduct) ;  that  the  governors 
gave  the  prosecutor  notice  of  the  complaints,  and 
called  upon  him  to  answer ;  which  (after  having  rea- 
sonable time  and  opportunity)  he  failed  to  do;  and 
that  the  governors  being  satisfied  of  the  truth  of 
the  charges,  in  the  exercise  of  their  best  discre- 
tion, and  deeming  the  prosecutor  an  unfit  person 
to  be  master,  discharged  him.  Prosecutor  took 
several  traverses,  denying  that  he  had  committed 
the  acts  charged,  or  that  he  had  reasonable  time, 
&c.,  to  answer.  He  also  pleaded  the  above  bye- 
law,  and  that  no  sufficient  cause  of  complaint,  ex- 
hibited in  writing,  was  before  his  dismissal  allowed 
according  to  the  said  law.  The  governors  joined 
issue  on  the  traverses,  and  replied  to  the  plea, 
stating  acts  of  misconduct,  notice  thereof  to  the 
governors,  complaint  in  writing  exhibited  by  them, 
setting  forth  the  causes  which  were  sufficient  for 
dismissal,  delivery  of  the  written  complaint  to  the 
prosecutor,  omission  by  him  to  answer,  though  he 
had  reasonable  time  and  opportunity,  allowance 
of  the  charges  by  the  governors,  and  dismissal 
thereon.  Rejoinder,  denying  that  a  complaint  in 
writing,  stating  sufficient  cause,  was  delivered  to 
prosecutor,  or  allowed  by  the  governors.  Issue 
thereon.  A  verdict  being  found  for  the  Crown  on 
all  the  issues,  the  Court  of  Queen's  Bench  gave 
judgment  for  the  defendants  non  obstante  vere- 
dicto  :  —  Held,  by  the  Court  of  Exchequer  Cham- 
ber, that,  under  stat.  9  Anne,  c.  20,  s.  2,  (and 
consequently  under  stat.  1  Will.  4,  c.  21,  s.  3,) 
judgment  non  obstante  veredicto  may  be  given  for 
the  party  making  return  to  a  mandamus,  and  that 
it  was  rightly  given  here.  Ib. 

SCIRE  FACIAS. 

The  rule  H.  T.,  2  Will.  4,  pi.  79,  does  not  apply 
to  a  scire  facias  against  the  terretenants,  which 
can  only  be  founded  on  a  previous  scire  facias 
against  the  personal  representatives,  and  a  rule  nisi 
is  therefore  unnecessary,  though  the  judgment  is 
more  than  fifteen  years  old.  Wright  v.  Maddox, 
15  Law  J.,  N.  S.,  Q.  B.,  81 ;  10  Jur.  266. 

If  final  process,  returnable  upon  execution,  be 
issued  within  a  year  of  the  judgment,  but  has  pro- 
duced no  satisfaction,  fresh  process  maybe  issued 
at  any  time  afterwards,  without  previously  return- 
ing the  first  or  issuing  out  a  scire  facias.  Franklin 
v.  Hodgskinson,  1  B.  C.  Rep.  51 ;  3  Dowl.-&  L.  554  ; 
15  Law  J.,  N.  S.,  Q.  B.,  132;  10  Jur.  249— Wil- 
liams. 

Where,  therefore,  final  judgment  was  signed  in 
June,  1843,  and  a  ca.  sa.  forthwith  issued  against 
the  two  defendants,  one  of  whom  was  arrested  and 
discharged  under  the  Insolvent  Act,  whilst  the 
writ  remained  unexecuted  against  the  other, — 
Held,  that  a  writ  of  fi.  fa.  was  regularly  issued  in 
1846  against  such  other  defendant,  although  no 
scire  facias  was  previously  issued,  nor  any  return 
made  to  the  writ  of  ca.  sa.  Ib. 

More  than  a  year  having  elapsed  after  judgment 
entered  up  on  a  warrant  of  attorney,  defendant 
agreed  to  waive  the  necessity  of  a  scire  facias  : — 
Held,  that  such  agreement  was  no  part  of  the 
defeasance  or  condition,  and  did  not  render  the 


1433       Scire  Facias.       [DIGEST  OF  CASES.]       Scire  Facias.        1434 


warrant  of  attorney  void  as  against  defendant's 
assignees,  for  want  of  enrolment  under  the  3  Geo. 
4,  c.  39.  Harmer  v.  Johnson,  14  Mee.  &  W.  336 ; 
3  Dowl.  &  L.  38. 

A  writ  of  scire  facias  will  issue  to  revive  a 
judgment,  although  more  than  twenty  years  have 
elapsed  since  it  was  signed,  if  payments  within 
that  time  have  been  made  on  account  of  it.  Wil- 
liams v.  Welch  or  Welsh,  1  B.  C.  Rep.  69  ;  3  Dowl. 
&  L.  565 — Williams. 

Declaration  in  sci.  fa.,  that  the  plaintiff,  as  pub- 
lic officer  of  a  banking  company,  under  stat.  7 
Geo.  4,  c.  46,  recovered  in  the  original  action 
against  B.,  as  the  registered  officer  of  a  steam- 
packet  company,  to  which  letters  patent  had  been 
granted  under  stat.  7  Will.  4  &  1  Viet.  c.  73, 
damages  by  reason  of  the  non-performance  of  a 
promise  of  the  steam-packet  company,  and  costs  ; 
that  plaintiff  was  still  one  of  the  public  officers  of 
the  banking  company;  and  that,  although  judg- 
ment had  been  given,  execution  of  the  damages 
etill  remained  to  be  made  ;  that  the  defendant  in 
the  sci.  fa.,  at  the  time  of  the  making  the  promise, 
and  from  thence  until  and  at  the  giving  of  the  judg- 
ment, was,  and  thence  hitherto  has  been,  and  still 
is,  a  member  of  the  packet  company  : — Held,  that 
the  declaration  was  not  bad  for  not  showing  whe- 
ther the  letters  patent  contained  any  declaration 
under  7  Will.  4  &  1  Viet.  c.  73,  e.  4,  limiting  the 
liability  of  the  defendant  in  the  sci.  fa.  to  any  or 
to  what  extent;  such  limitation,  if  any  existed, 
being  matter  that  ought  to  be  pleaded  by  the 
defendant;  and  that  the  declaration  alleging  that 
the  defendant  was  a  member  when  the  promise 
was  made,  showed  sufficiently  that  he  was  a  mem- 
ber when  the  cause  of  action  accrued.  Philipson 
v.  Egremont  (Earl),  6  Q.  B.  587. 

Third  plea,  that  the  defendant  was  not,  at  the 
time  of  the  commencement  of  the  original  action, 
liable  thereto,  as  an  existing  or  a  former  member 
of  the  packet  company ;  concluding  to  the  coun- 
try : — Held  bad,  on  special  demurrer,  as  not  taking 
issue  on  any  matter  alleged  in  the  declaration, 
and  yet  concluding  to  the  country.  76. 

Fourth  plea,  that  the  packet  company  was  not 
formed  by  any  deed  of  partnership,  &c.  in  com- 
pliance with  stat.  7  Will.  4  &  1  Viet.  c.  73.  Veri- 
fication:— Held  bad,  on  special  demurrer,  as  set- 
ting up  a  defence  which  might  have  been  pleaded 
to  the  original  action.  Ib. 

Fifth  plea,  that  the  original  action  was  for  a  de- 
mand in  respect  of  which  neither  the  defendant  in 
the  sci.  fa.,  the  packet  company,  nor  the  defendant 
in  the  original  action,  as  such  registered  officer, 
was  by  law  liable,  as  plaintiff  at  the  commence- 
ment of  the  action  well  knew  ;  and  that,  the  regis- 
tered officer  of  the  packet  company  and  the  plain- 
tiff well  knowing  the  premises,  the  registered 
officer  of  the  packet  company  fraudulently  and 
deceitfully,  and  by  connivance  with  the  plaintiff, 
Buffered  the  judgment,  in  order  to  charge  the  de- 
fendant in  the  sci.  fa.:  verification: — Held,  that 
the  plea  was  good,  as  containing  a  sufficient  alle- 
gation of  fraud  and  collusion  between  plaintiff 
and  the  nominal  defendant  in  the  original  action  ; 
and  that  the  defendant  in  the  sci.  fa.  was  entitled 
to  avail  himself  of  such  defence  by  plea.  Ib. 

Semble,  that  the  defendant  might  have  availed 
himself  of  that  defence  by  motion  to  set  aside  the 
judgment.  Ib. 

Sixth  plea,  setting  out  the  record  of  the  original 
judgment,  which  was  in  an  action  of  assumpsit  by 


indorsee  against  drawer  on  a  bill   of  exchange, 


drawn  and  indorsed  by  B.  as  the  agent  of  the 
packet  company;  that  B.  did  not,  as  agent  of  the 
defendant,  draw  or  indorse  the  bill,  nor  did  de- 
fendant ever  ratify  the  drawing  or  indorsing  there- 
of: verification  : — Held  bad,  on  special  demurrer, 
because  the  defence  might  have  been  pleaded  to 
the  original  action.  Ib. 

It  is  no  ground  for  setting  aside  a  writ  of  sci.  fa. 
as  irregular,  that  there  has  been  no  return  to  an 
alias  fi.  fa.  issued  on  the  same  judgment,  although 
something  has  been  done  under  that  writ,  because 
this  may  be  the  subject  of  a  plea  to  the  sci.  fa. 
Holmes  v.  Newlands,  Dav.  &  M.  642 ;  5  Q.  B.  634. 

It  is  no  answer  to  the  sci.  fa.  that  a  writ  of  fi.  fa. 
issued  under  the  same  judgment,  within  a  year  after 
the  judgment,  unless  it  appear  that  the  debt  was 
satisfied  by  the  levy  which  took  place  under  such 
writ.  Ib. 

A  plea  to  a  sci.  fa.  stating  as  above,  and  that  the 
sheriff  entered  under  the  writ,  and  seized  goods 
and  chattels  in  defendant's  house,  is,  therefore, 
bad,  for  not  averring  that  the  goods  and  chattels 
were  defendant's,  and  that  they  produced  satisfac- 
tion. Ib. 

And  (per  Patteson,  J.)  the  plea  was  bad,  for 
averring  that  the  writ  was  returned  and  filed,  with- 
out adding,  "  that  there  is  a  record  of  such  writ 
and  return."  Ib. 

When  such  a  plea  is  pleaded,  although  with  a 
conclusion  in  abatement,  the  proper  judgment  is 
quod  habeat  executionem.  Ib. 

Where  final  judgment  has  been  obtained  against 
a  defendant  who  dies  before  execution,  and  a 
scire  facias  has  issued  (after  rule  to  show  cause) 
against  his  personal  representative,  to  revive  the 

udgment,  and  has  been  returned,  a  scire  facias 
may  issue,  without  a  rule  to  show  cause,  against 

;he  heir  and  ter-tenants,  though  the  judgment  be 
more  than  fifteen  years  old.  Wright  v.  Madocks, 
8  Q.  B.  119. 

Reg.  Gen.,  Hil.,  2  Will.  4,  pi.  79,  applies  to  the 
iirst  scire  facias  reviving  the  judgment  in  such 
case,  but  not  the  second.  Ib. 

An  affidavit  in  support  of  a  rule  absolute  for 
judgment  on  a  scire  facias  at  the  suit  of  executors, 
must  show  that  the  probate  has  been  granted  to 
them.  Vogel  \.  Thompson,  1  Exch.  Rep.  60;  16 
Law  J.,  Exch.,  309. 

An  agreement  to  waive  a  scire  facias  to  revive 
a  judgment  upon  a  warrant  of  attorney,  entered 
into  after  judgment  has  been  signed  upon  the  war- 
rant, is  valid,  although  not  executed  with  the  for- 
malities rendered  necessary  for  the  execution  of 
warrants  of  attorney  by  the  9  &  10  Viet.  c.  110,  s.  9. 
Cooper  v.  Norton,  16  Law  J.,  Q.  B.,  364— B.  C.— 
Wightman. 

Where  one  of  several  plaintiffs  dies,  and  execu- 
tion is  issued  in  the  names  of  the  survivors,  the 
absence  of  a  suggestion  on  the  record  is  not  an 
irregularity  which  will  entitle  defendant  to  be  dis- 
charged out  of  custody.  Ib. 

The  public  officer  of  a  banking  company,  who 
was  plaintiff  in  an  action,  died  after  the  issuing  of 
a  writ  of  ca.  sa.,  but  before  its  execution  : — Held, 
that  it  was  not  necessary  to  bring  a  sci.  fa.,  and 
that  the  defendant  was  therefore  not  entitled  to 
be  discharged,  on  the  ground  that  the  action  had 
abated.  Todd  v.  Wright,  11  Jur.  471;  16  Law  J., 
Q.  B.,  311. 

Semble,  that,  if  there  was  no  registered  officer 
of  the  company  after  the  death  of  the  plaintiff,  the 
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defendant  might  apply  to  the  Court  to  have  one 
appointed  in  order  to  give  the  defendant  a  dis- 
charge. Ib. 

In  1837  several  gentlemen  associated  them- 
selves together  for  the  purpose  of  forming  a  com- 
pany. Rooms,  clerks,  and  servants  were  hired, 
and  prospectuses  issued  ;  and  for  several  months 
in  1837,  and  up  to  March,  1838,  the  defendant  at- 
tended as  a  director,  and  from  time  to  time  differ- 
ent papers  and  summonses  were,  up  to  that  date, 
left  at  the  defendant's  house  by  the  messenger  of 
the  company.  In  July.  1838,  an  act  of  Parliament 
was  obtained,  in  which  the  defendant's  name  was 
recited  as  a  member  of  the  company.  From 
March,  1838,  however,  messages  and  parcels 
ceased  to  be  delivered  to  the  defendant,  and  he 
ceased  to  attend  the  meetings  of  the  company. 
Pursuant  to  instructions  given  in  November,  1837, 
a  deed  had  been  subsequently  prepared,  in  which 
the  defendant's  name  appeared,  and  a  space  was 
left  for  his  seal ;  but  he  never  executed  it,  nor  was 
it  ever  tendered  to  him  for  execution.  In  July, 
1839,  a  memorial,  containing  the  names  of  the 
members,  was  inrolled,  but  in  that  the  defendant's 
name  was  not  inserted.  In  November,  1843,  judg- 
ment was  recovered  against  the  secretary  of  the 
company.  Proceedings  in  scire  facias  against  the 
defendant  having  afterwards  been  taken,  and  the 
above  facts  found  in  a  special  case,  the  question 
for  the  opinion  of  the  Court  being,  whether  the 
defendant  was  a  member  of  the  company  at  the 
time  of  the  recovering  of  the  said  judgment: — 
Held,  that  the  defendant  was  not  a  member  of  the 
company  at  that  time.  Scott  v.  Berkeley,  11  Jur. 
242;  16  Law  J.,  C.  P.,  107. 

A  rule  for  setting  aside  an  award  was  discharged, 
with  costs,  which  were  taxed,  and  the  Master's 
allocatur  was  made  a  rule  of  Court: — Held,  that 
a  ca.  sa.,  under  sect.  18  of  stat.  1  &  2  Viet.  c.  1 10, 
might  issue  thereon  after  a  year  and  a  day,  with- 
out sci.  fa.  orleave  of  the  Court.  Spooner  v.  Payne, 
5  Dowl.  &L.  310;  12  Jur.  282;  17  L.  J.,  Q.  B.,  68. 

Where,  upon  the  hearing  of  an  insolvent  pri- 
soner's petition  who  had  obtained  an  interim  order 
for  protection  from  arrest,  under  7  &  8  Viet.  c.  96, 
the  commissioner,  under  sect.  24,  refused  a  day  for 
his  final  order,  on  the  ground  of  fraud  in  contract- 
ing a  debt,  but  did  not  remand  him  to  his  former 
custody,  asauthorized  by  thatsection  : — Held,  that, 
the  time  limited  for  his  protection  by  the  interim 
order  having  expired,  the  plaintiff,  one  of  his  detain- 
ing creditors,  might,  under  the  6th  section,  issue  a 
fresh  writ  of  ca.  sa.,  and  arrest  him  under  it ;  and 
that  no  scire  facias  was  necessary  to  revive  the 
judgment.  Parker  v.  Bayley,  5  Dow].  &  L.  296; 
12  Jur.  15  ;  17  L.  J.,  Q.  B.,  45— B.  C.— Patteson. 

To  repeal  Letters  Patent.]  — See  PATENT. 
SCRIP — See  PUBLIC  COMPANY. 
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SECURITY  FOR  COSTS— See  COSTS. 


SEDUCTION— See  INFANT. 


SERVANT— See  MASTER  AND   SERVANT  ;    POOR. 

SESSIONS— See  MANDAMUS;    POOR. 
Orders.] — An  order  of  Sessions  confirming  an 


order  of  removal,  had  in  the  margin  the  words 
"  Westmoreland,  (to  wit),"  and  proceeded  :  "  To 
the  overseers  of  the  poor  of  the  township  of  K., 
and  to  the  overseers  of  the  poor  of  the  township 
of  C.,  in  the  said  county.  Whereas,  you  the  over- 
seers of  K.  have  made  complaint  unto  us  whose 
names  are  hereunto  set,  and  seals  affixed,  being 
two  of  her  Majesty's  justices  of  the  peace  and 
quorum  in  and  for  the  said  county,  &c."  The 
rest  of  the  order  was  in  the  usual  form,  and  did 
not  further  state  the  county  in  and  for  which  the 
justices  acted : — Held,  that  the  jurisdiction  suffi- 
ciently appeared  by  reference  to  the  margin, 
which  was  part  of  the  order  for  this  purpose. 
Reg.  v.  Casterton,  6  Q.  B.  507. 

An  order  of  Sessions  on  appeal  against  the 
above  order,  after  setting  forth  the  caption  of  the 
quarter  sessions,  proceeded :  "  At  which  said 
general  quarter  sessions,  &c.  an  appeal  against  a 
certain  order,  &c.  is  depending  for  trial,  which 
said  order  is  as  follows :  [setting  it  out]  :  and 
whereas  the  overseers  &c.  of  C.  did  prosecute 
and  carry  on  the  said  appeal  to  trial  against  the 
said  order  to  the  present  general  quarter  sessions 
of  the  peace;  and  wherein  this  Court,  upon  hear- 
ing of  counsel  on  both  sides,  ordered  that  the  said 
order  be  confirmed  :" — Held,  on  certiorari  and 
motion  to  quash,  that  the  order  of  Sessions  suffi- 
ciently showed  an  adjudication  confirming  the 
order  of  removal.  Ib. 

The  Court  of  Queen's  Bench  will  not  question 
an  order  made  by  the  Sessions,  granting  exclusive 
audience  to  barristers.  Reg.  v.  Denbighshire  (jus- 
tice*), 2  New  Sess.  Cas.  422  ;  15  Law  J.,  N.  S.,  Q. 
B.,  335;  10  Jur.  542. 

An  order  of  a  Court  of  quarter  sessions,  that 
"  no  officer  of  their  court  shall  thereafter  take  or 
demand  any  fee  or  payment  whatever  from  any 
defendant  in  cases  of  misdemeanor,"  may  be 
moved  by  certiorari.  Reg.  v.  Coles,  2  New  Sess. 
Cas.  144;  15  Law  J.,  N.  S.,  M.  C.,  10;  10  Jur. 
352— Q.  B. 

Indictment  for  misdemeanor  at  the  quarter 
sessions,  defendant  pleaded  guilty,  and  was  bound 
by  cognisances  to  appear  for  judgment  at  the  next 
quarter  sessions,  and  judgment  was  respited.  At 
the  next  April  sessions,  judgment  was  further  re- 
spited till  the  June  sessions,  when  judgment  was 
given  and  the  defendant  sentenced  to  be  fined  and 
imprisoned.  On  error  brought — Held,  that  a  court 
of  quarter  sessions  has  power  to  respite  cases 
from  one  sessions  to  another.  Keen  v.  Reg.  (in 
error),  3  New  Sess.  Cas.  25— Q.  B. 

The  record  stated,  that,  at  the  first  sessions, "  it 
was  considered  and  adjudged  that  the  defendant 
do  enter  into  recognizances  to  appear"  &c.: — 
Held,  that  these  words  did  not  give  the  order  the 
effect  of  a  judgment,  so  as  to  oust  the  sessions  of 
their  jurisdiction  to  give  judgment  at  the  subse- 
quent sessions.  Ib. 

At  the  hearing  of  a  respited  appeal  against  a 
poor-rate,  the  appeal  was  dismissed  on  the  non- 
appearance  of  the  appellants,  and  the  sessions 
made  the  following  order: — "  Surrey,  to  wit.  At 
the  general  quarter  sessions  of  the  peace,  holden 
at  St.  Mary,  Newington,  on  &c.:  whereas,  at  the 
last  general  quarter  sessions  of  the  peace,  holden 
in  and  for  the  county  of  Surrey,  appeal  was  then 
made  at  this  court."  The  appeal  was  then  re- 
cited, and  the  entry  and  respite  thereof  until  the 
next  general  quarter  sessions  to  be  holden  in  and 
for  the  county  of  Surrey.  It  then  ordered  the  ap- 
peal to  be  dismissed,  and  further  that  the  said 
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appellants  do  forthwith  pay  to  the  said  respond- 
ents the  sum  of  115/.  costs  : — Held,  on  motion  for 
a  certiorari,  that  the  order  was  good,  although  no 
notice  had  been  given  that  more  than  nominal 
costs  would  be  asked  for;  that  it  sufficiently 
showed  that  it  was  made  at  the  quarter  sessions 
holden  in  and  for  the  county  of  Surrey ;  and  that 
the  term  "  costs  "  showed  with  sufficient  certainty 
that  they  were  costs  of  the  appeal.  London  arid 
Brighton  Railway  (Ex  parte)  v.  London,  Brighton, 
and  South  Coast  Railway,  2  B.  C.  Rep.  265;  17  L. 
J.,  M.  C.,  119— Coleridge. 

The  record  of  an  indictment  at  the  quarter  ses- 
sions for  an  assault,  showed  that,  at  the  Epiphany 
quarter  sessions  defendant  pleaded  guilty,  where- 
upon it  was  "considered  and  adjudged,"  that 
defendant  do  enter  into  recognizances  to  appear 
and  receive  the  judgment  of  the  Court  at  the  next 
quarter  sessions  and  to  keep  the  peace;  and,  be- 
cause the  Court  was  not  advised  what  judgment  to 
give, judgment  was  respited  to  those  sessions;  and 
that,  at  the  quarter  sessions  in  April,  judgment 
was  further  respited  until  the  next  sessions,  at 
which  it  was  "  considered  and  adjudged,"  that, 
for  the  offence  in  the  indictment,  defendant  should 
be  imprisoned  and  pay  a  fine: — Held,  on  error, 
first,  that  the  court  of  quarter  sessions  has  power 
to  adjourn  a  case,  and  to  respite  judgment  from 
one  sessions  to  another.  Keen  v.  Reg.  (in  error), 
16  Law  J.,  M.  C.,  180 ;  11  Jur.  1060— Q.  B. 

Held,  secondly,  that  it  appeared  from  the  whole 
record  that  the  order  to  enter  into  recognizances 
was  not  a  judgment.  Ib. 

An  order  of  quarter  sessions  on  dismissal  of  an 
appeal  against  a  poor-rate,  that  the  appellant  shall 
pay  costs  "  immediately  upon  service  of  this  order 
or  a  true  copy  thereof,"  is  valid  ;  for  the  order  is 
a  judgment  of  the  sessions,  and,  therefore,  service 
of  the  original,  or  production  of  it  on  service  of  a 
copy,  cannot  be  required.  Reg.  v.  Mortlock,  7  Q. 
B.  459. 

On  indictment  for  disobeying  such  order,  with 
an  averment  that  a  true  copy  of  the  order  was 
served  on  defendants,  and  they  had  notice  of  the 
said  order,  and  of  the  contents  thereof,  the  pro- 
secutors produced  in  court  the  minute-book  ot 
quarter  sessions  in  which  the  order  was  entered, 
and  a  copy  of  the  order  on  parchment,  which  was 
an  authentic  extract  of  the  minutes,  and  they  of- 
fered parol  evidence  that  a  true  copy  of  the  order 
was  served  on  the  defendants,  and  the  contents  ot 
the  parchment  at  the  same  time  read  over  to  them  : 
— Held,  that  (whether  the  parchment  was  original 
or  not)  parol  evidence  as  to  the  copy  served  was 
admissible,  without  notice  to  the  defendants  to 
produce  the  copy  itself,  for  the  object  of  the  evi- 
dence was  only  to  prove  notice  of  the  order,  which 
notice  the  copy  was,  and,  therefore,  notice  to 
produce  it  was  unnecessary.  Ib. 

The  order  for  costs  was  made  at  first  without 
stating  the  amount,  which  was  left  to  be  ascer- 
tained by  the  clerk  of  the  peace  ;  the  justices  then 
adjourned,  the  costs  were  taxed,  and  the  amount 
verbally  reported  by  the  clerk  of  the  peace  at  the 
adjourned  sitting,  which  was  not  attended  by  al 
the  magistrates  originally  present.  The  order 
was  there  finally  drawn  up,  with  the  amount  o 
costs  as  taxed.  Quaere,  by  Coleridge,  J.,  whclhei 
the  justices  at  the  adjourned  sitting  had  jurisdic- 
tion to  settle  the  costs  ?  Ib. 

But  evidence  having  been  given   on   the  trial  o 
the  indictment  that  both  appellants   and  respond- 
ents had  an  opportunity  of  attending  the  taxation, 


d  knew  of  the  proceedings  at  the  adjourned 
session,  and  took  no  objection: — Held,  on  mo- 
*.ion,  after  verdict  of  guilty,  for  a  new  trial,  or  to 
;nter  a  verdict  for  defendants,  that  the  irregu- 
arity,  if  any,  was  no  ground  for  disturbing  the 
verdict.  Ib. 

A  table  of  the  fees  and  allowances  to  be  taken 
)y  the  clerk  of  the  peace  for  the  county  of  S.,  was, 
n  1826,  duly  settled  and  approved  by  the  ses- 
sions, and  confirmed  by  the  judges  of  assize, 
under  stat.  57  Geo.  3,  c.91.  It  authorized  the 
taking  of  traverse  and  other  fees  from  defendants 
in  misdemeanor,  and  was  acted  upon  till  1844, 
when  the  sessions  made  an  order  that  no  officer 
of  the  Court  should  thereafter  take  or  demand  any 
fee  or  payment  from  any  defendant  in  misde- 
meanor; stat.  8  &  9  Viet.  c.  114,  was  afterwards 
passed,  which  prohibits  the  taking  of  certain  fees 
from  defendants  who  are  acquitted,  or  discharged 
by  proclamation  : — Held,  on  motion  to  quash  the 
above  orders,  removed  by  certiorari,  that  the 
order  was  a  judicial  proceeding,  removable  by 
certiorari.  Reg.  v.  Coles,  8  Q.  B.,  75. 

Fees  to  Clerks  of  the  Peace.]  —  Held,  also,  that 
the  order  was  illegal,  assuming  to  abolish  fees 
which  had  been  regularly  ascertained  under  stat. 
57  Geo.  3,  c.  91;  and  that  stat.  8  &  9  Viet.  c.  114, 
not  having  prohibited  all  such  fees,  the  Court  was 
bound  to  interfere  by  quashing  the  order.  Ib. 

Appeal.] — Where,  by  the  practice  of  Sessions, 
twenty-eight  days'  notice  of  trial  was  required  to 
be  given  in  the  case  of  respited  appeals,  and 
where  that  notice  had  not  been  given,  and  the  Ses- 
sions therefore  refused  to  hear  the  appeal,  and  con- 
firmed the  order  of  removal:  —  Held,  that  the 
practice  was  not  so  unreasonable  as  to  induce  the 
Court  to  grant  a  mandamus,  commanding  the  Ses- 
sions to  enter  continuances,  and  hear  the  appeal. 
Reg.  v.  Montgomeryshire  (Justices),  3  Dowl.  &  L. 
119— B.  C.— Wightman. 

Where  a  pauper  was  removed  under  an  order  of 
removal  in  March,  within  fourteen  days  of  the  Eas- 
ter sessions,  and  the  appellants  entered  and  re- 
spited an  appeal  ex  parte,  without  giving  notice  to 
the  respondents  at  the  Midsummer  sessions,  and 
served  notice  and  grounds  of  appeal  for  the  Octo- 
ber sessions,  it  was  held,  that,  as  the  Midsum- 
mer sessions  had  jurisdiction  to  receive  the  appeal, 
the  propriety  of  their  adjournment  could  not  be 
considered.  Reg.  v.  Surrey  (Justices),  15  Law  J., 
N.  S.,  M.  C.,  1;  10  Jur.  72— B.  C.— Wightman. 

Semble,  that,  for  all  purposes,  the  first  practica- 
ble sessions  are  the  first  sessions  within  the  mean- 
ing of  9  Geo.  1 ,  c.  7,  s.  8,  and  that  the  justices 
would  be  bound  to  respite  an  appeal  entered  at 
such  sessions,  if  no  notice  of  appeal  were  given. 
Ib. 

An  appeal  may  be  entered  and  respited  ex  parte 
at  the  sessions  next  after  service  of  the  order  of 
removal,  though  more  than  thirty-five  days  have 
elapsed  between  the  service  of  the  order  and  the 
next  sessions;  and  the  subsequent  sessions  are 
bound  to  hear  it.  Reg.  v.  London  (Justices)  2  New 
Sess.  Cas.  410;  15  Law  J.,  N.  S.,  M.  C.,  12;  10 
Jur.  457. 

An  order  of  removal  was  made  November  25th, 
1845,  and  a  copy  of  it,  with  the  necessary  docu- 
ments, sent  to  the  parish  of  S.  the  following 
day.  No  notice  of  appeal  was  given  :  the  pauper 
was  removed  on  the  2'2d  December.  At  the  next 
sessions  (January  10th)  an  appeal  was  entered 
against  the  order,  and  respited.  Notice  of  appeal 
was  given  on  the  21st  of  March,  and  the  appeal 
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came  on  to  be  heard  at  the  April  sessions,  when 
the  appeal  was  dismissed  : — Held,  that,  according 
to  the  practice  at  sessions,  the  appeal  was  regu- 
larly entered  at  the  January  sessions,  and  a  rule 
for  a  mandamus  was  made  absolute.  76. 

Where,  upon  an  appeal  being  called  on  at  the 
sessions,  the  respondents  required  the  appellants 
to  prove  their  notice  of  appeal,  and  a  witness  wa 
accordingly  examined,  who  proved  service  of  no- 
tice of  appeal,  which  was  objected  to  as  improperly 
signed,  and  the  Sessions  accordingly  dismissed  the 
appeal: — Held,  that  a  mandamus  might  issue 
commanding  the  justices  to  hear  the  appeal,  as  the 
decision  on  the  validity  of  the  notice  of  appeal  was 
only  preliminary  to  the  right  of  the  appellants  to 
be  heard.  Reg.  v.  Surrey  (Justices');  St.  Anne, 
Westminster  v.  St.  Mary  Magdalen,  Bermondsey, 
1  B.  C.  Rep.  12;  2  New  Sess.  Cas.  245;  15  Law 
J.,  N.  S.,  M.  C.,  46  ;  10  Jur.  410— Williams. 

Where  a  statute  empowers  justices,  on  informa- 
tion laid  at  special  sessions,  to  make  orders  on 
specified  parties  for  the  payment  of  money,  notice 
of  the  intended  information  being  first  given  to 
such  parties,  and  empowers  them  to  appeal,  giving 
notice  of  such  appeal  "  within  six  days  after  such 
order"  "  shall  be  made  or  given,"  the  time  for 
notice  of  appeal  runs  from  the  making  of  the  order, 
not  from  the  service.  Keg.  v.  Derbyshire,  7  Q.  B. 
193. 

So  held,  on  appeal  under  sect.  3  of  stat.  4  &  5 
Viet.  c.  59,  against  an  order  of  justices  under  sect. 
1,  requiring  a  surveyor  of  highways  to  pay  money 
out  of  the  highway  rates  in  aid  of  turnpike  funds. 
to. 

Where  quarter  sessions  are  regularly  held  on 
certain  fixed  days,  at  certain  places,  in  different 
divisions  of  a  county,  and  in  each  by  adjournment 
from  the  preceding,  the  fourteen  days'  notice 
required  by  the  4  &  5  Will.  4,  c.  76,  s.  SI,  of  an 
appeal  to  be  tried  in  any  one  of  the  divisions, 
should  be  reckoned  with  reference  to  the  first  day 
of  the  sessions  held  in  the  first  of  such  divisions, 
though  the  practice  of  the  sessions  be  to  try  all 
appeals  in  the  division  in  which  the  respondent 
parish  is  situate.  Reg.v.  Suffolk  (Justices),  2  New 
Sess.  Cas.  554— B.  C.— Erie. 

Where  quarter  sessions  are  regularly  held  on 
certain  fixed  days,  at  certain  places  in  different 
divisions  of  a  county,  and  in  each  division  of  a 
county,  (except  the  first),  by  adjournment  from  the 
preceding,  the  ten  days'  notice  of  appeal  against 
a  certificate  for  stopping  up  a  highway,  under  5  & 
6  Will.  4,  c.  50,  s.  88,  is  to  be  reckoned  with  refe- 
rence to  the  first  day  of  the  sessions  held  in  the 
first  of  such  divisions,  though  the  highway  is  not 
situate  within  such  first  division.  Reg.  v.  Suffolk 
(Justices),  3  New  Sess.  Cas.  146;  17  L.  J.,  M.  C., 
143— B.  C.— Erie. 

Ey  sect.  27  of  stat.  9  Geo.  4,  c.  61,  (the  Licen- 
sing Act),  it  is  enacted,  that  any  person  who  thinks 
himself  aggrieved  may  appeal  "to  the  next  gene- 
ral or  quarter  sessions  of  the  peace,  unless  such 
sessions  shall  be  holden  within  twelve  days  next 
after  such  act  shall  have  been  done,  and  in  that 
case  to  the  next  subsequent  sessions  holden  as 
aforesaid,  and  not  afterwards  ;"  and  "  the  Court  at 
such  sessions  shall  hear  and  determine  the  matter 
of  such  appeal,  and  shall  make  such  order  therein, 
with  or  without  costs,  as  to  the  said  Court  shall 
seem  meet."  An  appeal  against  a  refusal  of  jus- 
tices to  grant  a  license  was  heard  at  the  sessions 
within  the  time  specified  by  the  statute,  and  the 
license  refused,  with  costs  j  but,  in  order  to  ascer- 


tain the  amount  of  costs,  the  Court  adjourned  the 
appeal  to  the  ensuing  sessions,  when  the  judgment 
dismissing  the  appeal  and  the  order  for  costs  were 
formerly  given  : — Held,  that  the  power  of  hearing 
and  adjudicating  on  the  appeal  was  by  this  statute 
confined  to  one  particular  sessions,  and  that  such 
sessions  had,  therefore,  no  power  of  adjourning 
the  appeal,  notwithstanding  the  general  power  of 
adjournment  at  common  law  inherent  in  courts  of 
quarter  sessions.  Reg.  v.  Helton,  3  New  Sess.  Cas. 
77  ;  12  Jur.  392  ;  17  L.  J.,  M.  C.,  70— -Q.  B. 

Special  Cases.]  —  On  the  5th  January,  1S44,  the 
Sessions  dismissed  an  appeal,  giving  the  appel- 
lants the  option  of  stating  a  case,  or  applying  to  the 
Court  for  a  mandamus.  No  case  was  brought  up, 
but  an  application  for  a  mandamus  was  made  on 
the  30th  April  following: — The  Court,  under  the 
circumstances,  held  that  the  application  was  not 
too  late,  and  granted  a  mandamus.  Reg.  v.  Che- 
shire (Justices),  2  New  Sess.  Cas.  420  ;  1  B.  C.  Rep, 
164 ;  15  Law  J.,  N.  S.,  M.  C.,  114  ;  10  Jur.  808. 

When  a  case  has  been  granted  by  the  Sessions, 
and  the  case  and  certain  orders,  set  out  therein, 
and  the  order  of  Sessions  have  been  brought  up 
by  writ  of  certiorari,  the  Court  will  not  entertain 
any  objection,  although  it  goes  to  the  jurisdiction 
of  such  orders,  which  is  not  raised  by  the  case 
itself.  Reg.  v.  Heyop,  2  New  Sess.  Cas.  270;  15 
Law  J.,  N.  S.,  M.  C.,  70;  10  Jur.  200— Q.  B. 

The  proper  course  appears  to  be,  to  mention  the 
objections  intended  to  be  taken  to  the  Court,  upon 
applying  for  the  certiorari  to  remove  the  orders. 
lb—  B.  C.— Patteson. 

Where  a  case  is  granted  by  sessions  for  the 
opinion  of  the  Court,  the  party  at  whose  instance 
the  case  is  granted  must  either  proceed  with  the 
case  received,  waiving  any  other  objections  to  the 
order  of  removal,  or  must  abandon  the  case,  and 
rely  on  any  other  objections  which  may  be  raised 
when  the  order  is  brought  up  by  certiorari.  Reg. 
v.  St.  Anne's,  Westminster,  2  new  Sess.  Cas.  517; 
11  Jur.  124  ;  16  Law  J.,  M.  C.,  33— Q.  B. 

Where  a  case  is  granted  by  the  sessions,  and 
brought  up  for  the  opinion  of  the  Court,  the  Court 
will  not  entertain  any  objections  which  are  not 
reserved  by  the  case  itself,  although  a  certiorari 
may  have  been  obtained  to  bring  up  the  original 
order  upon  other  objections,  as  well  as  the  order 
of  sessions.  Reg.  v.  Hartpury,  2  New  Sess.  Cas. 
648  ;  11  Jur.  486 ;  16  Law  J.,  Q.  B.,  105. 

The  Court  will  only  entertain  cases  from  the 
sessions  which  raise  a  question,  the  decision  of 
,vhich  will  decide  the  appeal,  and  will  not  act  on 

a  direction  by  the  sessions,  that  in  a  particular 
vent  the  case  is  to  be  sent  back  to  them  to  be 

reheard.     Reg.   v.    Warton-cum-Grafton,    11    Jur. 

927  ;  16  Law  J.,  M.  C.,  159— Q.  B. 

The  Court  will  not  allow  an  objection  to  an 
order  of  removal  for  delects  on  the  face  to  be 
aken  on  arguing  the  rule  to  quash  the  order  of 
sessions  on  a  case  reserved,  if  the  objection  be 
not  stated  in  the  case,  although  the  rule  to  quash 
was  moved  for  in  open  court,  and  the  objection 
;hen  stated,  and  notice  of  the  objection  was  given 
.o  the  respondents.  Reg.  v.  St.  Anne,  Westmin- 
ster, S  Q.  B.  561. 

Where  an  order  of  removal  has  been  confirmed 
by  the  sessions,  subject  to  a  case  reserved,  and 
the  original  order  is  thereupon  brought  up  by  cer- 
tiorari, the  Court  will  not  notice  defects  on  the 
face  of  the  order  not  noticed  in  the  case,  although 
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such  defects  were  mentioned  in   moving  for  the 
certiorari.     Reg.  v.  Hartpury,  8  Q.  B.  566. 

Cases  reserved  for  Consideration  of  the  Judges.]  — 
See  CRIMINAL  LAW. 

Practice.] — The  Quarter  Sessions  are  the  judges 
of  their  own  rules  of  practice  ;  and  the  Court  will 
not  interfere  with  their  determination  respecting 
them,  unless  the  rules  on  which  they  have  acted 
are  so  unreasonable  as  to  be  illegal.  Reg.  \.  Mont- 
gomeryshire (Justices),  3  Dowl.  &  L.  119 — B.  C. — 
Wightman. 

An  examination  touching  settlement  stated  a 
marriage  to  have  taken  place  in  the  church  of  B. 
Among  the  grounds  of  appeal  it  was  alleged  that 
the  examination  was  defective,  because  there  were 
two  churches  of  B.,  and  this  appearing  in  evidence 
to  be  so,  the  sessions  refused  to  hear  the  respond- 
ents, but  stated  the  facts  for  the  opinion  of  the 
Court  of  Queen's  Bench,  not  submitting  any  par- 
ticular question: — Order  affirmed,  the  decision 
being  on  a  point  of  which  the  sessions  were  the 
sole  judges.  Reg.  v.  Eakewell,  7  Q.  B.  601. 

Where  there  was  some  evidence  on  the  face  of 
a  written  notice  that  it  was  served  in  due  time,  the 
Court  will  not  interfere  with  the  decision  of  the 
sessions  that  it  was  so  served.  Reg.  v.  Glouces- 
tershire (Justices^,  11  Jur.  674;  16  Law  J.,  M.  C.. 
57— B.  C.— Erie. 


SET-OFF. 

An  attorney  undertook  to  conduct  a  cause, 
charging  his  client  only  money  out  of  pocket. 
The  client  advanced  money  to  the  attorney  during 
the  progress  of  the  cause,  which  was  properly  ex- 
pended in  carrying  it  on.  By  subsequent  negli- 
gence in  the  attorney,  the  cause  failed  : — Held, 
first,  that  the  attorney  was  not  entitled  to  recover 
money  out  of  pocket,  paid  by  him  subsequently  to 
the  negligence  of  which  he  had  been  guilty  ;  and, 
secondly,  that  the  client  was  not  entitled  to  set-off 
the  money  advanced  and  expended  previous  to 
such  negligence.  Lewis  v.  Samuel,  15  Law  J., 
N.  S.,  Q.  B.,  218;  10  Jur.  429. 

To  an  action  of  debt,  defendant  pleaded  a  set- 
off  in  respect  of  a  bill  of  exchange,  indorsed  by 
plaintiff  to  defendant.  At  the  trial,  the  bill,  which 
was  payable  before  action,  was  put  in,  and  the 
handwriting  of  plaintiff  to  the  indorsement  proved, 
but  no  evidence  given  of  the  time  when  the  in- 
dorsement was  made.  Plaintiff  having,  on  his 
part,  proved  an  acknowledgment  by  defendant  of 
the  amount  claimed  by  him  being  due  on  a  day 
subsequent  to  that  on  which  the  bill  relied  upon 
by  defendant  became  due, — Held,  that  the  under- 
sheriff  who  tried  the  cause  was  justified,  in  the 
absence  of  evidence  of  the  time  of  the  indorse- 
ment, in  directing  the  jury  to  find  for  plaintiff. 
James  v.  Hall,  1  B.  C.  Rep.  73;  10  Jur.  569— 
Williams. 

One  judgment  may,  upon  motion,  be  set-off 
against  another  judgment  between  the  stime  parties 
in  a  different  court,  provided  the  parties  are  in- 
terested in  their  respective  judgments  in  the 
same  right.  Bristowe  v.  Needham,  7  Man.  &  G. 
648. 

Debt  for  money  had  and  received,  money  lent, 
and  on  an  account  stated,  to  the  amount  of  19/. 
•10s.  Plea  of  set-off  of  501.  The  particulars  of 
demand  claimed  6/.  10s.  for  money  lent.  At  the 
trial  the  defendant  merely  proved  a  set-off  of  Gl. 
10s.: — Held,  that  he  was  not  entitled  to  the  ver- , 
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diet.     Roche  v.  Champain,  1    Exch.  Rep.   11:   16 
Law  J.,  Exch.  249. 

The  defendant  in  1841  paid  a  bill  of  costs  for 
business  done  by  the  plaintiff  in  bringing  actions 
of  ejectment  at  the  suit  of  B.  for  land,  which  the 
defendant  had  mortgaged  to  B.,  and  which  bill 
was  made  out  to  B.;  afterwards  the  bill  was  taxed, 
and  on  taxation  a  sum  of  10/.  was,  under  the 
judge's  order  and  allocatur,  ordered  to  be  re- 
funded to  the  defendant:— Held,  that  the  sum  of 
107.  could  not  be  set  off  against  the  plaintiff's  de- 
mand in  the  present  action.  Phillips  v.  Broadlev 
1 1  Jur.  264  ;  16  Law  J.,  Q.  B.,  72. 

The  costs  of  actions  may  be  set  off  against  each 
other,  though  the  nominal  parties  are  different,  if 
the  expenses  are  to  be  defrayed  out  of  the  same 
funds.  Gravatt  v.  Hall,  16  Law  J.,  Q.  B.,  352— 
B.  C.— Wightman. 

Therefore,  where,  on  the  reference  of  three 
actions,  an  engineer  recovered  against  H.  for 
work«done  for  one  railway,  with  costs,  and  had 
costs  awarded  him  in  actions  against  M.  and 
against  P.,  for  work  done  for  two  other  railways,  and 
it  appeared  that  the  three  railways  were  connected 
with  each  other,  having  common  officers  and  a 
common  fund  for  the  expenses,  the  Court  allowed 
the  costs  of  the  two  latter  actions  to  be  set  off 
against  the  damages  and  costs  in  the  former.  Ib. 

The  defendant,  under  a  plea  of  set  off,  put  in 
an  account  rendered  to  him  by  plaintiff,  by  which 
he  charged  himself  with  items  due  to  the  defend- 
ant. On  the  ol  her  side  of  the  account  were  items 
due  to  plaintiff  for  costs  as  an  attorney,  but  for 
which  no  signed  bill  was  proved  to  have  been  de- 
livered, and  which  left  a  balance  due  to  plain- 
tiff:— Held,  that  the  plaintiff  was  entitled  to  avail 
himself  for  the  amount  of  the  bill  of  costs,  as  the 
non-delivery  of  a  signed  bill  did  not  extinguish 
the  debt,  but  only  prevented  an  action  being 
brought  to  recover  it.  Harrison  v.  Turner,  11 
Jur.  817;  16  Law  J.,  Q.  B.,  295. 

Where  the  amount  proved  under  a  plea  of  set 
off  pleaded  to  the  whole  declaration  does  not 
cover  the  plaintiff's  demand  in  the  action,  the  de- 
fendant cannot  have  a  verdict  on  a  plea  for  the 
amount  proved,  but  it  will  go  in  reduction  of  dam- 
ages. Rodgers  v.  Moore,  15  M.  &  W.  444;  4 
Dowl.  &  L.  66 ;  16  Law  J.,  Exch.,  137. 

The  plaintiff  and  the  defendant  were  partners  ; 
they  dissolved  the  partnership,  the  plaintiff  agree- 
ing to  take  all  the  debts  of  the  firm  upon  himself, 
and  to  release  the  defendant  from  liability,  and 
the  defendant  giving  him  a  bond  for  a  certain  sum, 
payable  by  instalments.  The  plaintiff  failed  to 
pay  a  debt  due  from  the  firm,  whereupon  the  cre- 
ditors sued  the  defendant  and  obtained  judgment, 
and  issued  a  fi.  fa.,  under  which  the  sheriffs  seized 
and  sold  the  defendant's  goods,  and  out  of  the 
proceeds  paid  the  debt.  Semble,  that,  in  an  action 
on  the  bond,  the  defendant  was  entitled  to  set  off 
as  money  paid  the  sum  so  paid  by  the  sheriff.  Ib. 

To  assumpsit  by  A.,  B.,  and  C.,  against  D.,  for 
money  had  and  received,  D.  pleaded,  that,  before 
the  money  had  been  received,  &c.,  the  plaintiffs 
carried  on  the  trade  of  founders  in  partnership  ; 
that  while  they  were  such  partners,  A.,  with  the 
privity  and  concurrence  of  B.  and  C.,  employed 
D.,  an  auctioneer,  to  sell  certain  property  belong- 
ing to  the  firm  ;  that  A.  so  employed  1).  to  sell  the 
said  property,  and  at  the  time  of  the  sale  thereof, 
and  at  the  time  when  the  debt  after  mentioned 
jecame  due  from  A.  to  D.,  D.  believed  that  A.  WM 
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the  sole  and  exclusive  owner  of  the  property,  and 
had  full  power  and  authority  to  sell  the  same,  and 
to  receive  the  proceeds  for  his  own  sole  use,  D. 
having  no  notice  or  knowledge  that  B.  and  C.  had 
any  right  or  interest  in  the  property  ;  that,  after 
A.  had  so  employed  D.,  and  before  D.  had  any 
notice  that  A.  was  not  sole  and  exclusive  owner 
of  the  property,  or  of  the  proceeds  thereof,  A. 
became  indebted  to  D.  in  a  sum  exceeding  the 
monies  in  the  declaration  mentioned,  out  of  which 
D.  was  ready  and  willing  to  set  off  and  allow  the 
sums  in  the  declaration  mentioned.  The  plaintiffs 
replied,  that,  at  the  time  of  selling  the  property, 
D.  had  knowledge  that  A.  was  not  the  sole  and 
exclusive  owner  of  the  property  : — Held,  on  demur- 
rer to  the  replication,  that  the  plea  was  bad,  inas- 
much as  it  did  not  allege  that  A.  appeared  as  sole 
owner  of  the  property,  with  the  assent  or  by  the 
default  of  his  partners,  and  therefore  that  it  was  a 
mere  attempt  to  set  off  a  debt  due  from  one  partner 
against  a  debt  due  to  the  firm.  Gordon  v.  Ellis, 
2  C.  B.  821;  3  Dowl.  &  L.  803.  H 

First  count  upon  a  promissory  note  for  140/.; 
second  count  upon  another  note  for  200Z.:  third 
count  upon  a  bill  of  exchange  accepted  by  defend- 
ant for  210/.,  with  an  averment  that  defendant  had 
paid  \95l.  in  part  of  the  bill,  leaving  \ol.  unpaid. 
Counts  for  money  lent,  and  on  an  account  stated. 
The  first  three  pleas  were,  traverses  of  the  making 
of  the  notes  and  accepting  the  bill;  fourth,  non- 
assumpsit  to  the  money  counts;  fifth,  to  the  first 
and  second  counts,  accord  and  satisfaction  ;  sixth, 
as  to  2001.,  parcel  of  the  sums  in  the  money  counts, 
accord  and  satisfaction ;  seventh,  to  the  whole 
declaration,  payment  ;  eighth,  to  the  whole  decla- 
ration, set-off.  A  verdict  was  given  for  defendant 
on  the  fourth,  fifth,  and  sixth  issues,  and  for  plain- 
tiff on  the  first,  second,  third,  and  seventh;  and  it 
was  admitted  as  to  the  eighth  issue,  that  plaintiff 
was  indebted  to  the  defendant  in  an  amount  exceed- 
ing 15/.,  but  not  equal  to  the  amount  stated  in  the 
notes  and  the  bill : — Held,  that  plaintiff  was  enti- 
tled to  a  verdict  on  the  plea  of  set-off;  but  as  the 
fifth  and  sixth  pleas  only  showed  accord  and  satis- 
faction up  to  the  time  of  action  brought,  and  did 
not  show  a  bar  to  the  action  in  case  of  any  future 
breach  of  the  accord,  the  Court  directed  the  ver- 
dict to  be  entered  on  the  plea  of  set-off,  that 
"  plaintiff,  before  and  at  the  time  of  the  commence- 
ment of  the  suit,  was  indebted  to  defendant  in  a 
larger  sum  than  the  sum  of  15/."  Ford  v.  Beech, 
11  Jur.  299 ;  16  Law  J.,  Q.  B.,  100. 

The  defendant  pleaded  to  the  further  mainte- 
nance of  the  action  a  set-off  of  a  debt  due  from 
the  plaintiff  to  the  defendant,  after  the  commence- 
ment of  the  suit,  and  before  plea: — Held,  that  the 
plea  was  ill.  Richards  v.  James,  17  L.  J.,  Exch., 
277,  464. 

Therefore,  a  debt  accrued  since  the  commence- 
ment of  the  action  cannot  be  made  the  subject  of 
a  set-off  in  that  action.  Ib. 

A  declaration  in  debt  contained  counts  for  money 
lent,  money  had  and  received,  and  money  due  on 
an  account  stated,  in  each  of  which  the  defendant 
was  alleged  to  be  indebted  to  the  plaintiff  in  6/. 
10s.  The  defendant  pleaded  a  set-off  of  50/.  The 
particulars  of  demand  claimed  6/.  10s.  for  money 
lent.  At  the  trial,  the  defendant  proved  a  set-off 
for  61.  10s.  The  under-sheriff  thereupon  directed 
the  jury  to  return  a  verdict  for  the  defendant  : — 
Held,  that  this  was  a  misdirection  on  the  part  of 
the  under-sheriff;  and  a  rule  for  a  new  trial,  which 
had  been  obtained,  was  made  absolute.  Roche  v. 
Champain,  5  Dowl.  &  L.  121 — Exch. 


To  an  action  on  a  bill  of  exchange  for  20J., 
drawn  by  J.  L.,  and  indorsed  to  the  plaintiffs,  and 
accepted  by  the  defendant,  the  defendant  pleaded, 
that,  before  and  at  the  time  of  the  indorsement, 
J.  L.  was  indebted  in  II.  13s.  Id.  to  the  defendant, 
and  that  J.  L.  held  the  bill  on  the  terms  that  the 
sum  so  due  should  be  a  set-off  against  the  amount 
of  the  bill ;  and  that  J.  L.,  in  fraud  of  the  defend- 
ant, and  in  collusion  with  the  plaintiffs,  indorsed 
the  bill  to  them,  who  sued  as  agents  merely  of 
J.  L.: — Held,  that  the  plea  was  not  issuable.  May- 
hew  v.  Blofield,  1  Exch.  Rep.  469  ;  17  L.  J.,  Exch., 
28. 

In  an  action  for  the  standing  of  a  horse  at  livery, 
the  defendant  sought  to  set-off  as  money  received 
to  his  use  the  price  paid  for  the  horse  by  a  person 
to  whom  the  plaintiff  had  sold  him.  It  appeared 
that  the  sale  was  effected  by  fraud,  a  false  war- 
ranty having  been  given  that  the  horse  was  free 
from  vice,  and  that  on  the  purchaser  discovering 
the  deceit,  he  rescinded  the  contract,  returned  the 
horse,  and  received  back  his  money  : — Held,  first, 
that  the  set-off  could  not  be  maintained,  as  the 
defendant's  right  to  the  price  of  the  horse  as 
money  received  to  his  use  arose  from  the  contract 
of  sale,  and  on  that  being  rescinded  his  right  to 
the  money  was  gone.  Murray  v.  Mann,  12  Jur. 
634;  17  L.  J.,  Exch.,  256. 

Held,  secondly,  that  the  plaintiff  availing  him- 
self of  the  above  facts  to  rebut  the  set-off  was  not 
a  violation  of  the  rule  of  law  which  prohibits  a 
party  from  setting  up  his  own  fraud.  Ib. 

Semble,  per  Parke,  B.,  that  if  before  the  con- 
tract was  rescinded  by  the  purchaser  the  plaintiff 
had  paid  the  price  over  to  the  defendant,  he  might 
have  recovered  it  back  on  the  purchaser's  rescind- 
ing the  contract.  Ib. 

Executors.]  —  To  assumpsit  against  an  executor 
on  an  account  stated  by  him,  executor,  a  set-off 
for  debts  due  from  plaintiff  to  testator  in  his  life- 
time may  be  pleaded.  Blakesly  v.  Smallwood, 
8  Q.  B.  538. 

The  plea  averred,  that  the  debt  set  off  was 
equal  in  amount  to  the  damages  sustained  by  the 
breach  of  the  promises.  The  plaintiff  replied,  as 
to  1493/.,  parcel  of  the  set-off,  the  Statute  of  Limi- 
tations; and  further  replied,  that  plaintiff  was  not 
indebted  to  testator  or  defendant,  as  executor, 
beyond  the  1493/.  modo  et  forma,  with  a  single 
conclusion  to  the  Court  as  to  the  whole  replica- 
tion :  — Held,  on  special  demurrer,  a  bad  conclu- 
sion. Ib. 

Quaere,  whether  the  replication  was  bad  for 
duplicity  1  Ib. 

Insolvent  Debtors.]  —  Debt.  Plea,  set-off.  Re- 
plication, that,  after  the  set-off  had  become  due, 
the  plaintiff,  by  an  order  of  the  Court  for  the  Re- 
lief of  Insolvent  Debtors,  was  duly  discharged, 
according  to  a  certain  act  of  Parliament  made  and 
passed  in  the  first  and  second  years  of  her  Ma- 
jesty, intitjled,  &c.,  from  the  said  set-off,  without 
this,  that  the  said  order  and  discharge  still  remain 
in  full  force  : — Held,  that  the  order  and  adjudica- 
tion and  discharge  would  be  a  legal  answer  to  the 
plea  of  set-off,  if  properly  pleaded.  Francis  v. 
Dodsworth,  4  C.  B.  202  ;  17  L.  J.,  C.  P.,  185. 

But  that  the  91st  sect,  of  the  1  &  2  Viet.  c.  110, 
which  allows  the  discharge  to  be  pleaded  gene- 
rally, only  applies  to  a  plea,  and  not  to  a  replica- 
tion  ;  and  that  the  replication  was,  therefore,  bad, 
in  form,  for  not  sufficiently  showing  that  the 
plaintiff  was  entitled  to  his  discharge,  under  the 
statute.  Ib. 
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A  discharge,  under  the  Insolvent  Debtors'  Act, 
cannot  be  given  in  evidence  under  a  replication  of 
nil  debet  to  a  plea  of  set-off,  but  has  to  be  spe- 
cially replied.  Fiord  v.  Domford,  8  Q.  B.  583. 

Semble,  per  Patteson,  J-,  that  stat.  1  &  2  Viet. 
c.  110,  s.  91,  enabling  persons  sued  for  any  debt 
with  respect  to  which  they  are  entitled  to  the 
benefit  of  the  act,  to  plead  generally  that  they 
were  duly  discharged  according  to  the  act  by  the 
order  of  adjudication,  "  and  that  such  order  re- 
mains in  force,  without  pleading  any  other  matter 
specially,"  extends  to  the  replication  to  a  plea 
setting  off  any  such  debt.  Ib. 

(lasts.] — Interlocutory  costs  may  be  set-off 
against  each  other,  although  no  express  leave  is 
given  for  the  purpose.  Levy  v.  Drew,  2  B.  C.  Rep. 
142  ;  5  Dowl.  &  L.  307;  12  Jur.  119— Patteson. 

Partners.]  — To  an  action  for  money  had  and 
received,  defendants  pleaded,  as  a  set-off,  that 
the  plaintiffs  were  partners;  and  that,  before  tlie 
money  had  been  received  by  the  defendants,  G., 
one  of  the  plaintiffs,  applied  to  the  defendants, 
who  were  auctioneers,  to  sell  some  property;  and 
that  the  defendants,  at  the  time  of  the  application, 
and  at  the  time  of  the  selling,  and  at  the  time 
when  the  set-off  accrued,  believed  G.  to  be  the 
sole  owner  of  the  property,  and  had  no  notice  that 
the  plaintiffs  had  any  interest  in  it ;  that  the 
money  in  question  was  received  upon  the  sale  of 
the  property  ;  and  that,  after  G.  had  so  employed 
the  defendants,  and  before  the  defendants  had 
notice  that  G.  was  not  the  sole  owner,  G.  became 
indebted  to  the  defendants  for  money  lent,  &c. 
Replication,  that,  at  the  time  of  the  selling  of  the 
property,  the  defendants  knew  that  G.  was  not  the 
sole  owner  of  it : — Held,  on  demurrer  to  the  re- 
plication, that  the  plea  was  bad  ;  that  it  did  not 
show  that  G.  appeared  as  sole  owner,  with  the 
consent  or  by  the  default  of  the  other  plaintiffs  ; 
and  that  it  amounted  merely  to  a  set-off  of  a  debt 
due  from  one  partner  to  a  demand  from  several 
parners.  Gordon  v.  Ellis,  15  Law  J.,  N.  S.,  C. 
P.,  178;  10  Jur.  359. 

Pleadings.]  — A  declaration  in  assumpsit  con- 
tained counts  for  goods  sold  and  on  an  account 
stated  between  plaintiff  and  B.,  and  a  count  on  an 
account  stated  between  plaintiff  and  defendants, 
as  executors  of  B.,  assigning  a  general  breach. 
Plea,  to  the  whole  declaration,  a  set-off  for  money 
due  on  an  account  stated  between  plaintiff"  and  B., 
payable  on  request,  and  remaining  unpaid  to  B. 
and  to  defendants,  as  executors,  at  the  commence- 
ment of  the  suit.  Replication,  as  to  parcel  of  the 
causes  of  set-off,  the  Statute  of  Limitations;  and 
as  to  the  residue,  that  plaintiff  was  not  indebted 
to  B.,  nor  is  indebted  to  the  defendants  as  execu- 
tors. Verification: — Held,  on  special  demurrer 
to  the  replication,  that  the  latter  part  of  it  was 
bad,  and  should  have  concluded  to  the  country. 
Blakesley  v.  Smallwood,  15  Law  J.,  N.  S.,  Q.  B., 
185;  10  Jur.  470. 

Qusre,  whether  the  replication  was  not  also 
bad  for  duplicity.  Ib. 

Held,  also,  that  the  plea  was  a  good  answer  to 
the  action.  76. 

A  discharge  under  the  Insolvent  Debtors'  Act 
must  be  replied  specially  to  a  plea  of  set-off,  and 
cannot  be  taken  advantage  of  under  the  general 
replication  of  nil  debet.  Ford  v.  Durnford,  15 
Law  J.,  N.  S.,  Q.  B.,  172;  10  Jur.  285. 

Particulars.]  —  Where  a  defendant  is  under 
terms  of  pleading  issuably,  and  one  of  the  pleas 


is  a  set-off,  obtaining  an  order  for  particulars  of 
the  set-off  is  a  waiver  of  the  objection  that  the 
pleas  are  not  issuable.  Scott  v.  Watson,  3  Dowl. 
&  L. 208;  1  C.  B. 826. 

An  order  was  made  for  delivery  of  particulars 
of  set-off,  with  dates,  and  in  default  thereof,  that 
the  defendant  should  be  precluded  from  giving 
evidence  of  set-off.  Particulars  were  delivered, 
but  without  dates,  subsequently  to  which  the 
plaintiff  replied,  and  the  cause  came  on  for  trial, 
when  the  judge  refused  to  receive  the  evidence  of 
set-off:  —  Held,  that  the  evidence  was  properly 
rejected,  the  order  not  having  been  complied 
with,  and  that  the  plaintiff  had  not  waived  the 
objection  by  replying  to  the  plea.  Ibbett  v.  Leaver, 
4  Dowl.  &  L.  716  ;  16  M.  &  W.  771. 

A  particular  of  set-off  for  20/.  12s.  6d.  was  in. 
the  following  form : — "  To  fitting  up  a  shop,  in  A. 
street,  with  one  pair  of  glass  doors,  fan-light, 
lock,  bolts,  and  hinges  ;  to  a  partition  to  ditto 
and  moulding  all  complete,  and  fitting  up  shop 
window  with  glass  case  and  linings,  and  sundry 
work,  nails,"  &c.  On  the  hearing  of  a  reference 
of  the  cause  before  a  legal  arbitrator,  the  value  of 
all  the  specified  work  named  in  the  particular  was 
proved  to  be  worth  91.;  but  under  the  words  in 
the  particular,  "  sundry  work,  nails,"  &c.,  the 
arbitrator  (subject  to  the  opinion  of  this  Court) 
admitted  evidence  of  other  work  done  about  the 
premises  to  the  amount  of  10Z.  Is.: — Held,  that 
the  evidence  was  rightly  received  by  the  arbitra- 
tor; and  that,  if  the  plaintiff  was  misled  or  taken 
by  surprise  by  the  particular,  he  should  have 
asked  for  an  adjournment  of  the  reference,  to 
have  enabled  him  to  answer  the  evidence  as  to 
that  claim.  Eastham  v.  Tyler,  2  B.  C.  Rep.  136— 
Wightman. 

SETTLEMENT  OF  PAUPERS— See  POOR. 


SEWERS. 

A  sewers'  rate  not  being  imposed  directly  by 
act  of  Parliament,  is  not  a  "parliamentary  tax." 
Palmer  v.  Eareth,  14  Mee.  &  W.  428. 

Where  commissioners  of  sewers  had  effected  a 
union  of  the  sewers  of  one  level  with  the  sewers 
of  another,  which  was  not  beneficial  to  the  latter, 
though  after  the  union  it  derived  benefit  from  the 
sewers  in  the  entire  united  level,  a  rate  upon  the 
whole  of  the  united  level,  assessing  the  owners 
and  occupiers  in  the  latter  in  respect  of  their  pro- 
perty benefited,  is  valid.  St.  Katharine  Dock 
Company  v.  Higgs  (in  error),  16  Law  J.,  Q.  B., 
377;  11  Jur.  991— Exch.  Ch. 


SHARES  —  See  PRINCIPAL  AND  AGENT,  PUBLIC 
COMPANY. 


SHERIFF. 

Acts  of  Bailiff.]  —  Where  goods  are  taken  by 
special  bailiffs  under  an  attachment  to  compel  an 
appearance  in  the  county  court,  and  an  appear- 
ance is  subsequently  entered,  whereupon  the  sheriff 
issues  a  supersedeas,  commanding  the  bailifls  to 
return  the  goods,  but  the  bailiffs  refused  to  do  so  : 
— Held,  that  the  sheriff  is  not  guilty  of  a  conver- 
sion. Brown  v.  Copley,  7  Man.  &  G.  558  ;  2  Dowl. 
&  L.  332. 

On  the  26th  of  January,  1846,  the  sheriff,  under 
a  fi.  fa.,  sued  out  by  the  plaintiff,  seized  the  de- 
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fendant's  goods.  At  the  plaintiff's  request  the 
sale  was  deferred.  On  the  9th  of  May,  the  plain- 
tiff paid  all  expenses  up  to  that  date,  and  then 
wrote  to  the  officer  in  possession,  "  Provided  the 
defendant  satisfies  all  future  claims  the  sale  may 
be  postponed."  The  officer  remained  in  posses- 
sion till  September,  and,  after  a  peremptory  order 
from  the  plaintiff,  sold  the  goods  on  the  20th  of 
that  month.  On  being  ruled,  the  sheriff  returned, 
on  the  24th  of  October,  that,  after  deducting  vari- 
ous sums  for  expenses,  (among  which  was  an  item 
of  207.  possession-money),  he  had  34/.  ready  to  pay 
to  the  plaintiff.  The  plaintiffapplied  to  the  Court  to 
order  the  sheriff  to  pay  him  the  sum  of  20/.  pos- 
session-money, as  well  as  the  sum  6f34/.: — Held, 
that  the  plaintiif,  by  his  communications  with  and 
directions  to  the  officer,  did  not  thereby  discharge 
the  sheriff,  and  that  the  proper  course  to  enforce 
the  sheriff's  liability  was  by  summary  application, 
and  not  by  an  action  for  money  had  and  received. 
Eotten  v.  Tomlinson,  16  Law  J.,  C.  P.,  138. 

Semble,  the  mere  writing  of  the  name  of  a  par- 
ticular officer  on  the  back  of  a  writ  of  fi.  fa.  or  ca. 
sa.,  in  the  place  where  the  directions  to  levy  or 
arrest  are  written,  coupled  with  a  letter  by  the 
plaintiff's  attorney,  directing  the  particular  officer 
to  hold  possession  after  a  levy,  is  not  sufficient  to 
constitute  an  appointment  as  special  bailiff.  Seal 
v.  Hudson,  2  B.  C.  Rep.  55 — Coleridge. 

Duty  and  Liability  on  Executing  Writs.]  — Goods 
having  been  seized  under  a  writ  against  plaintiff, 
at  the  suit  of  G.,  a  claim  was  made  under  a  bill  of 
sale,  with  a  schedule  annexed.  The  clerk  of  G.'s 
attorney,  in  consequence,  called  on  the  officer, 
and  was  told  by  him,  that  the  goods  were  being 
compared  with  the  schedule  ;  and,  subsequently, 
In  the  course  of  the  day,  G.  being  indisposed  to 
contest  the  claim,  the  clerk  gave  the  following 
notice  to  the  officer:  — "  W.  v.  W.,  withdrawn 
under  the  fi.  fa.  herein,  the  goods  having  been 
claimed."  The  officer  afterwards  discovered,  that 
part  of  the  goods  was  not  included  in  the  schedule, 
and  these  he  retained  and  sold  ;  and  he  also  for 
some  time  retained  possession  of  part  of  the  goods 
claimed,  which,  when  seized,  were  in  the  plain- 
tiff's possession.  Three  days  afterwards,  in  con- 
sequence of  plaintiff's  application,  the  clerk  called 
on  the  officer,  to  inquire  why  he  did  not  withdraw  ; 
and  being  told  that  these  were  goods  which  did 
not  belong  to  the  claimant,  expressed  his  appro- 
bation of  their  detention.  Plaintiff  having  brought 
trespass  to  his  house  and  goods,  the  sheriff  and 
his  officers  pleaded  a  justification  under  the  fi.  fa. 
To  this  plaintiff  replied,  thatG.  ordered  defendant 
to  withdraw  from  the  house  and  possession  of  the 
goods,  and  that  he  brought  his  action  for  their 
staying  after  such  discharge.  Some  of  defendants 
pleaded  not  guilty,  and  others  traversed  the  order 
as  alleged.  The  jury  found  a  verdict  for  defend- 
ants upon  these  facts,  under  the  direction  of  the 
judgs;  and  upon  motion — Held,  that  the  terms  of 
the  order,  though  prima  facie  giving  a  direction  to 
the  sheriff  to  withdraw  generally,  were  to  be  inter- 
preted with  reference  to  the  circumstances  under 
which  it  was  given,  and  that  they  sufficiently  ne- 
gatived an  intention  on  the  part  of  G.,  that  it  should 
be  treated  as  a  general  order.  Walker  v.  Hunter, 
2  C.  B.  324;  15  Law  J.,  N.  S.,  C.  P.,  12. 

Held,  also,  that  the  act  of  detention  having  been 
done  for  G.'s  use  and  benefit,  a  ratification  by  him 
had  a  retrospective  operation,  and  would  have 
rendered  him  liable  to  an  action  of  trespass,  had 
it  not  been  justifiable.  Ib. 

Held,  lastly,  that  the  issue  was,  whether  the 


order  was  a  general  order,  and  was  not  divisible, 
and ,  therefore,  the  plaintiff  could  not  recover  for  the 
subsequent  detention  of  part  of  the  goods  to  which 
the  order  extended,  though  his  possession  of  them 
was  not  disputed.  Ib. 

Trover  against  sheriff  for  goods  particularly  de- 
scribed in  the  declaration.  Plea,  that  defendant 
seized  and  sold  the  goods  under  afi.  fa.  at  the  suit 
of  J.  Replication,  that  the  conversion  complained 
of  in  the  declaration  is  not  the  seizing  and  taking 
of  the  goods  in  the  plea  mentioned  under  the  said 
writ;  and  that  plaintiffs  sue  not  in  respect  of  such 
seizing  and  taking,  nor  of  goods  seized,  taken,  and 
sold,  under  the  said  writ,  but  for  that  plaintiffs 
were  lawfully  possessed  of  the  goods  in  the  decla- 
tion  mentioned,  which  were  other  than  and  differ- 
ent from  the  goods  seized,  &c.,  by  defendants, 
under  J.'s  writ;  and  that  defendants  converted 
and  disposed  of  the  said  goods  in  the  declaration 
mentioned,  &c.  Plea,  not  guilty.  It  was  proved 
that  the  sheriff  received  J.'s  writ,  and  seized  under 
it  goods  of  the  debtor,  including  those  claimed  in 
the  action  of  trover  ;  he  then  received  a  writ  at 
the  suit  of  C.,  which  afterwards  proved  invalid. 
After  receiving  the  second  writ,  he  sold  the  goods 
on  two  successive  days.  The  first  day's  sale  pro- 
duced enough  to  satisfy  J.'s  writ :  the  action  of 
trover  was  brought  by  the  assignees  of  the  debtor, 
(who  had  become  bankrupt),  for  the  goods  sold 
after  J.'s  execution  was  satisfied: — Held,  that  the 
sale  was  not  to  be  considered  entire  and  indivisi- 
ble, but  that  the  sheriff,  after  selling  enough  to 
satisfy  the  first  writ,  was  liable  in  trover  for  the 
goods  sold  beyond  that  amount.  Aldred  v.  Con- 
stable, 6  Q.  B.  370. 

And  that  plaintiffs  were  right  in  new  assigning, 
and  ought  not  to  have  pleaded  a  mere  traverse  of 
the  allegation,  that  the  goods  were  sold  under  J.'s 
writ.  Ib. 

A  sheriff,  after  selling  enough  to  satisfy  an  exe- 
cution, is  not  justified  in  selling  more,  on  the  sup- 
position that  by  accident,  for  which  he  is  not 
answerable,  the  amount  levied  may  become  iusuf- 
ficient.  Ib. 

Under  an  execution  against  the  goods  of  A.,  the 
sheriff  cannot  seize  goods  which  A.  has  deposited 
with  another  person  as  security  for  a  debt.  Rogers 
v.  Kennay,  15  Law  J.,  N.  S.,  Q.  B.,  381. 

Trespass  against  the  sheriff  for  breaking  and 
entering  plaintiff's  dwelling-house  ;  plea,  that  de- 
fendant entered  under  a  fi.  fa.,  and  seized  a  lease 
under  which  plaintiff"  held  the  house,  and,  before 
the  return  of  the  writ,  sold  the  term,  and  continued 
in  possession  of  the  house  for  the  further  execu- 
tion of  the  writ.  Plaintiff  new  assigned,  that  de- 
fendant continued  in  possession  an  unreasonable 
time  after  he  had  seized  and  sold  the  lease  : — 
Pleas,  not  guilty,  and  that  the  house  was  not  the 
house  of  plaintiff.  The  term  was  sold  by  auction, 
but  there  was  no  assignment  executed.  The  jury 
found  for  plaintiff  on  not  guilty  : — Held,  that  tres- 
pass was  maintainable  ;  that  the  seizure  did  not 
vest  the  term  in  the  sheriff  until  he  executed  an 
assignment  to  the  purchaser  ;  that,  whether  the 
word  "  sold"  meant  an  actual  assignment  or  not, 
the  sheriff  could  not  remain  in  the  house  after  he 
had  sold  the  term  ;  and  that  plaintiff  was  entitled 
to  recover  on  the  second  plea  to  the  new  assign- 
ment. Playfair  v.  Musgrove,  14  Mee.  &  W.  239  ; 
3  Dowl.  &  L.  72 ;  15  Law  J.,  N.  S.,  Exch.  26. 

The  sheriff  is  not  bound  to  levy  under  a  fi.  fa., 
whatever  the  value  of  the  goods  may  be,  unless 
the  execution  creditor  (having  notice)  first  satisfies 
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the  landlord's  rent.     Cocker  v.  Musgrove,  15  Law 
J.,  N.  S.,  Q.  B.,  365  ;  10  Jur.  922. 


return  of  non  est  inventus.     Howden  v.  Standish, 
12  Jur.  1052— C.  P. 


Declaration  in  case  against  the  sheriff  for  not 
levying  under  a  writ  of  fi.  fa.,  alleged,  that  there 
were  goods  out  of  which  defendant  might  and 
ought  to  have  levied.  Plea,  traversing  that  allega- 
tion. Five  executions  had  come  into  the  sheriff's 
hands  ;  there  was  rent  in  arrear  from  the  execu- 
tion debtor,  of  which  the  execution  creditors  had 
notice,  but  none  of  them  paid  it.  There  were 
goods  sufficient  to  pay  the  rent  and  the  execu- 
tions :— Held,  that,  under  stat.  8  Anne,  c.  14,  until 
the  rent  was  paid  there  were  no  goods  which  the 
sheriff  was  bound  to  sell,  and,  therefore,  the  plea 
was  proved.  Ib. 

Quaere,  whether  notice  to  the  execution  credi- 
tors was  necessary.  Ib. 

A  sheriff's  officer,  in  execution  of  a  bailable 
writ,  peaceably  obtained  entrance  by  the  outer 
door,  but  before  he  could  make  an  actual  arrest, 
was  forcibly  expelled  from  the  house,  and  the 
outer  door  fastened  against  him.  The  officer  ob- 
tained assistance,  broke  open  the  outer  door,  and 
made  the  arrest :— Held,  that  the  officer  was  jus- 
tified in  so  doing.  Ago,  Kurboolie  Mahomed\.  The 
Queen,  4  Moore,  239. 

Held,  also,  that  demand  of  re-entry  under  such 
circumstances  was  not  requisite  to  justify  his 
breaking  open  the  door.  Ib. 

Qusere,  if  indictment  for  an  assault  and  false 
imprisonment  will,  under  such  circumstances,  lie 
against  the  sheriff's  officer.  Ib. 

Declaration  in  case,  against  a  sheriff  for  breach 
of  duty,  alleged  that  defendant  did  not,  within  a 
reasonable  time,  arrest  B.  upon  a  writ  of  ca.  sa.  at 
the  suit  of  plaintiff;  and   that  defendant  wrong- 
fully and  illegally  arrested  B.  upon  false  pretence 
of  a  certain  writ,  whereas,  in  fact,  there  never  was 
any  such  writ,  and  detained  B.  until  discharged  by 
a  judge's  order,  and  thereby  defendant  could  not 
arrest  B.  under  plaintiff's  writ,  whereby  defendant 
was    prevented    from   lawfully    arresting    B.,  and 
plaintiff's  writ  became  wholly  useless,  and  he  was 
deprived  of  the  opportunity  of  obtaining  satisfac- 
tion of  his  judgment.     Plea,  that  defendant  could 
not  have  arrested  B.  modo  et  forma.     It  appeared 
that  defendant  had  arrested  B.  upon  a  supposed 
writ  at  the  suit  of  A.,  and  detained  him  in  custody 
until  a  judge's  order  was  made  for  his  discharge, 
the  writ  being  void  ;   and  that,  after  the  making  of 
the  order,  defendant  detained  B.  under  plaintiff's 
writ  until  another  order  was  made  by  a  judge  for 
his  discharge  : — Held,  first,  that  the  arrest  of  B. 
upon  the  supposed  writ  at  the  suit  of  A.  was  no 
arrest  at  the  suit  of  the   plaintiff;   and  that  the 
order  of  the  judge  for  the  discharge  of  B.  was  no 
justification  to  the  sheriff.    Hooper  v.  Lane,  12  Jur. 
699  ;   17  L.  J.,  Q.  B.,  189— Exch.  Chamb. 

Held,  secondly,  that  it  was  a  question  for 
the  jury  whether  defendant  had  been  guilty  of 
negligence  in  having  arrested  B.  upon  the  sup- 
posed writ  at  the  suit  of  A.,  and  in  not  having 
arrested  him  upon  the  plaintiff's  writ.  Ib. 

In  an  action  on  the  case  by  an  execution-creditor 
against  the  sheriff  for  not  arresting  the  debtor,  the 
declaration  alleged,  that  the  defendant  did  not, 
although  often  requested  so  to  do,  arrest;  and 
that  he  falsely  returned  non  est  inventus  : — Held, 
first,  that  the  allegation  of  his  being  requested  to 
do  so  was  immaterial,  and  did  not  require  to  be 
proved,  as  the  wrongful  act  complained  of  was, 
that  the  defendant  omitted  to  arrest,  and  made  a 


Held,  secondly,  that  the  plea  of  "  not  guilty" 
operates  to  deny  the  wrongful  act  complained  of 
by  way  of  denial  only,  and  does  not  authorize  the 
introduction  of  affirmative  matter  in  excuse  for  the 
breach  of  duty  complained  of;  therefore,  that, 
under  that  plea,  evidence  that  the  plaintiff  directed 
the  defendant  not  to  arrest  was  inadmissible.  Ib. 


Held,  thirdly,  that  this  evidence  was  not  ad- 
missible under  a  plea  that  the  defendant  "might 
not  nor  could  arrest;"  as  the  effect  of  that  plea 
was  merely  to  deny  that  the  debtor  was  in  the 
defendant's  bailiwick  under  such  circumstances 
that  there  was  an  opportunity  to  arrest  him.  Ib. 

In  executing  mesne  process,  a  sheriff  is  bound 
to  provide  such  a  force  as  will  enable  him  to  effect 
a  caption,  in  spite  of  any  resistance  which  he  has; 
reason  to  anticipate.  Ib. 

Where  the  sheriff  seizes  goods  in  execution,  and 
assigns  to  the  execution-creditor,  having  notice 
that  a  year's  rent  is  due  to  the  landlord,  though  he 
may  be  liable  to  an  action  at  the  suit  of  the  land- 
lord, yet  such  landlord  cannot  distrain  for  his  year's 
rent  while  the  goods  are  in  the  possession  of  the 
sheriff  or  his  assignee.  Wharton  v.  Naylor,  12 
Jur.  894;  17  L.  J.,  Q.  B.,  278. 

At  the  trial  of  an  action  by  an  execution-creditor 
against  the  sheriff,  for  not  levying  a  debt  of  601. 
under  a  fi.  fa.,  the  landlord  of  the  debtor  was 
called  as  a  witness,  and  stated  that  46Z.  was  due 
from  the  debtor  for  rent;  and  it  appeared  that  the 
sheriff  had  withdrawn  the  execution,  upon  notice 
thereof  from  the  landlord,  who  had  subsequently 
distrained  and  realized  less  than  the  rent  due. 
The  landlord  having  admitted  that  the  debtor  held 
under  a  lease,  but  which  was  not  produced — Held, 
that  the  plaintiff  was  entitled  to  recover  from  the 
sheriff  the  amount  realized  under  the  distress. 
Augustin  v.  Challis,  1  Exch.  Rep.  279  ;  17  L.  J., 
Exch.,  73. 

On  arresting  Party.] — Under  stat.  32  Geo.  2, 
c.  28,  s.  1,  a  sheriff's  officer  making  an  arrest 
must  not  carry  the  party  to  prison  within  twenty- 
four  hours,  unless  such  party  has  first  been  in- 
formed that  he  may,  if  he  will,  be  carried  to  a  safe 
and  convenient  dwelling-house  of  his  own  nomina- 
tion, and  has  refused  to  nominate.  And  it  is  not 
a  refusal  if  the  party,  without  being  so  informed, 
asks  if  he  may  go  to  a  spunging-house,  and  being 
told  that  there  are  none,  makes  no  further  propo- 
sal and  suffers  himself  to  be  taken  to  one  of  the 
two  prisons  previously  named  by  the  officer.  Gor- 
don v.  Lauries,  9  Q.  B.  60. 

In  an  action  for  penalties  under  the  statute,  the 
declaration  alleging  that  the  plaintiff  was  carried 
to  Whitecross-street  prison  without  his  free  and 
voluntary  consent,  although  he  did  not  refuse,  &c., 
to  which  not  guilty  was  pleaded,  the  evidence 
being  that  plaintiff  went  to  prison  under  the  cir- 
cumstances above  stated,  and  there  being  proof 
that  he  went  there  for  the  purpose  of  enabling 
himself  to  recover  damages,  particularly  that  he 
had  told  his  creditor  after  the  arrest,  that,  it  an 
arrangement  were  declined,  he  would  go  tc •White- 
cross-street  prison  :-Held,  that  the  judge  directed 
the  iury  properly  on  the  issue  joined,  by  desiring 
them  to  say  whether  plaintiff  went  to  prison  tor 
want  of  his  being  informed  of  his  right  to  go  to  a 
house  of  his  own  nomination,  or  whether  he 
elected,  for  purposes  of  his  own,  to  go  to  pru 
Ib. 
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Actions  against.]  —  Held,  in  the  Exchequer 
Chamber  (reversing  the  judgment  of  the  Queen's 
Bench): — No  action  lies  against  the  sheriff  or  his 
officer  for  arresting  a  person  attending  court  as 
a  witness,  although  it  be  alleged  that  defendants 
knew  that  he  was  privileged,  and  arrested  him 
maliciously.  Magnay  v.  Hurt,  Dav.  &  M.  652. 

And  for  maliciously  detaining  him  after  his  dis- 
charge, and  the  defendants  had  notice  thereof, 
qusre,  if  any  action  lies  ;  but,  at  all  events,  if  any, 
it  would  be  trespass,  and  not  case.  Ib. 

If  the  sheriff,  having  a  writ  of  execution  de- 
livered to  him,  unnecessarily  delay  putting  it  in 
force,  an  action  on  the  case  lies  against  him  at  the 
suit  of  the  execution  creditor,  though  no  actual 
pecuniary  damage  has  arisen  from  the  default. 
Clifton  v.  Hooper,  6  Q.  B.  468. 

The  measure  of  damages  for  such  default  is  not 
necessarily  the  whole  debt,  but  such  a  sum  as  the 
jury  think  equivalent  to  the  real  loss.  Ib. 

If  there  has  been  no  actual  loss,  still,  in  the  case 
of  final  process,  the  plaintiff  must  have  nominal 
damages.  Ib. 

It  is  sufficient  in  such  action  if  the  jury  find  that 
the  sheriff  could  have  executed  the  process,  and 
omitted  doing  so  ;  it  need  not  be  expressly  found 
that  he  ought  to  have  executed.  Ib. 

A.  being  indebted  to  B.  by  a  bill  of  sale,  which 
was  found  to  have  been  bona  fide  executed,  con- 
veyed to  him  all  his  stock-in-trade,  household  fur- 
niture, &c.,  absolutely.  The  bill  of  sale  (which 
was  under  seal),  contained  a  covenant  by  A.  to 
pay  the  debt  on  demand  ;  and  a  proviso  for  re- 
demption on  payment  of  the  debt,  and  interest  on 
demand  ;  and  a  further  proviso  that  the  assignor 
should  continue  in  possession  until  default.  The 
goods  having  been  subsequently,  and  before  any 
demand  made  by  B.,  seized  by  the  sheriff  under  a 
fi.  fa.,  upon  a  judgment  entered  up  against  A.,  on 
a  warrant  of  attorney  : — Held,  that  B.  had  not  such 
a  right  of  immediate  possession  as  to  entitle  him 
to  maintain  trover  against  the  sheriff.  Bradley  v. 
Copley,  1  C.  B.  685. 

A  declaration  in  an  action  against  W.  and  S. 
stated,  that  the  plaintiff  was  employed  by  the  con- 
tractors of  certain  proposed  buildings  to  cart  and 
convey  away  the  earth  dug  out  of  the  excavations 
and  sites  of  the  proposed  buildings,  with  the 
horses  and  cart  of  the  plaintiff;  that  an  action  was 
depending  in  the  Court  of  Queen's  Bench,  wherein 
S.,  one  of  the  defendants,  was  plaintiff,  and  T. 
defendant;  in  which  action  the  defendant  allowed 
judgment  to  go  by  default,  and  a  writ  of  fi.  fa. 
thereupon  issued  against  the  goods  of  the  defend- 
ant in  that  action,  directed  to  W.,  the  other 
defendant,  then  being  sheriff  of  York,  to  be  put  in 
execution  by  him  as  such  sheriff;  yet  the  last- 
mentioned  defendant,  as  such  sheriff,  contriving  to 
injure  the  plaintiff,  by  and  with  the  aid,  counsel, 
and  assistance  of  S.,  the  other  defendant,  by  him 
wrongfully  and  maliciously  given,  seized,  took,  and 
carried  away,  in  execution  of  the  said  writ,  divers 
goods  and  chattels  of  the  plaintiff,  to  wit,  two 
horses  and  one  cart,  under  the  pretence  that  the 
same  belonged  to  T.;  and  afterwards  sold  the 
goods  and  chattels  as  an  execution  under  the  writ 
against  the  goods  of  T.  By  means  of  the  premises, 
and  for  want  of  the  use  of  the  horses  and  cart,  the 
plaintiff  was  unable  to  carry  on  his  employment  and 
business,  and  thereby  lost  great  gains,  &c. : — Held, 
on  demurrer,  that  the  declaration  showed  no  cause 
of  action  against  S.  Sedman  v.  Walker,  1  Exch. 
Rep.  589. 


Fees  and  Poundage.] — In  an  action  of  debt  by 
sheriff  against  execution-creditor  for  poundage, 
the  defendant  claimed  to  set  off  the  expenses  which 
he  had  paid,  of  a  bill  of  sale  and  appraisement, 
preparatory  to  an  assignment  in  trust  for  the  cre- 
ditors of  the  party  whose  goods  were  seized  : — 
Held,  that,  without  further  evidence  on  the  defend- 
ant's part,  the  payment  in  respect  of  such  a  sale 
could  not  be  considered  as  made  for  the  sheriff, 
and  could  notbe  set  off.  Mar  shall  v.  Hicks,  10Q.  B. 
15. 

In  an  action  by  a  sheriff's  officer  against  an 
attorney  of  the  plaintiff,  for  levy  and  caption  fees, 
evidence  of  usage  that  the  sheriff's  officer  always 
looks  to  the  attorney,  and  not  to  the  plaintiff  in 
the  action,  cannot  be  admitted.  Seal  v.  Hudson, 
4  Dowl.  &  L.  760— B.  C.— Coleridge. 


Qusre,  whether  a  sheriff's  officer  can  maintain 
an  action  for  levy  and  caption  fees  against  an 
attorney  of  the  plaintiff,  unless  specially  employed 
by  him  ?  Ib. 

The  attorney  is  not  liable  to  the  sheriff  for  the 
fees  payable  upon  the  execution  of  writs;  and  a 
practice  which  has  prevailed  in  a  county  since 
1809,  for  the  sheriff  to  look  to  the  attorney  for 
payment,  and  for  the  attorney  to  pay,  will  not  ren- 
der him  liable.  Maybery  v.  Mansfield,  11  Jur.  60  ; 
16  Law  J.,  Q.  B.,  102. 

Evidence  of  a  usage  is  inadmissible  by  which 
the  liability  to  pay  the  fees  of  a  sheriff's,  officer 
attaches  to  the  attorney  instead  of  to  his  client. 
Seale  v.  Hudson,  11  Jur.  610— B.  C.— Coleridge. 

The  attorney  who  engages  the  service  of  the 
bailiff,  and  not  the  client,  is  the  party  liable  to  the 
bailiff  for  the  fees  usually  allowed  on  taxation  for 
the  execution  of  process.  Walbank  v.  Quarter- 
man,  3  C.  B.  94. 

Where  the  execution-creditor  paid  the  expenses 
of  a  sale  by  appraisement  or  the  goods  sold  under 
the  fi.  fa.: — Held,  that,  in  the  absence  of  all  proof 
of  the  circumstances  under  which  the  appraise- 
ment took  place,  he  could  not  set  off  the  amount 
so  paid  against  the  sheriff's  demand  for  poundage. 
Marshall  v.  Hicks,  11  Jur.  305 ;  16  Law  J..  Q.  B., 
135. 

A  motion  to  return  auction  fees,  &c.,  on  the 
ground  that  the  goods  were  transferred  by  the 
sheriff  by  bill  of  sale  to  the  plaintiff,  who  em- 
ployed the  auctioneer,  and  that  the  auctioneer 
was  employed  by  the  latter,  should  be  made 
against  the  sheriff,  and  not  against  the  plaintiff  in 
theaction.  Bushell  v.  Board,  4  Dowl.  &  L.359;  11 
Jur.  268  ;  16  Law  J.,  Q.  B.,  57— B.  C.— Patteson. 

Extortion.] — The  stat.  1  Viet.  c.  55,  does  not 
repeal  the  statute  29  Eliz.  c.  4,  s.  1,  so  far  as  re- 
gards the  penalty  thereby  imposed  upon  sheriffs 
for  exceeding  the  specified  rate  of  poundage  upon 
writs.  Wright  v.  Greenacre,  11  Jur.  408  ;  16  Law 
J.,  Q.  B.,246. 

Where,  therefore,  a  declaration  in  debt  against 
the  sheriff  for  treble  damages,  alleged,  that,  after 
the  passing  of  the  1  Viet.  c.  55,  the  judges  sanc- 
tioned the  taking  of  certain  fees  by  sheriffs  upon 
the  execution  of  a  fi.  fa.;  that  a  writ  of  fi.  fa.  issued 
against  the  goods  of  the  plaintiff,  indorsed  to  levy 
296Z.  and  interest,  and  I/.  Is.  for  execution  ;  that 
the  defendant,  as  bailiff  to  the  sheriff,  levied  of  the 
plaintiff's  goods  296Z.  and  interest,  and  also  II.  Is. 
as  directed  ;  that  the  defendant  was  also  entitled 
to  take  certain  specified  fees  as  allowed  by  the 
judges  under  the  1  Viet.  c.  55,  but  the  defendant 
over  and  above  those  fees  took  more  than  allowed 
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by  the  statute  of  Elizabeth,  and  injured  the  plain- 
tiff to  the  amount  of  the  excess  : — Held,  on  special 
demurrer,  that  the  declaration  was  good.  Ib. 

The  1  Viet.  c.  55,  for  increasing  the  remunera- 
tion to  be  paid  to  sheriffs  on  executing  process, 
has  not  repealed  the  penalty  for  extortion  imposed 
by  the  29  Eliz.  c.  4 ;  and  in  suing  for  such  penalty, 
it  is  sufficient  to  declare  upon  the  statute  of  Eliza- 
beth. If  the  defendant  relies  upon  the  statute  of 
Victoria,  he  must  plead  it  by  way  of  defence.  A 
declaration  on  the  statute  of  Elizabeth  stated,  that 
the  defendant,  by  colour  of  his  office,  took  for 
executing  a  writ  a  large  sum  of  money,  to  wit, 
16/.,  being  a  larger  recompense  than  by  the  said 
statute  is  limited,  that  is  to  say,  a  large  sum,  to  wit, 
151.  more  than  is  by  the  said  act  limited,  whereby 
the  plaintiff  is  damaged  to  the  amount  of  151. : — 
Held,  bad  on  special  demurrer.  Pilkington  v. 
Cook,  4Dowl.  &  L.  347. 

Where  a  sheriff's  officer  has  been  guilty  of 
extortion,  the  injured  party  may  by  one  and  the 
same  rule  call  upon  the  sheriff  to  show  cause  why 
he  should  not  pay  over  the  excess,  and  upon  the 
officer  to  show  cause  why  an  attachment  should 
not  issue  against  him.  Blake  v.  Newborn,  2  B.  C. 
Rep.  263  ;  12  Jur.  882 ;  17  L.  J.,  Q.  B.,  216— Cole- 
ridge. 

Attachment.] — On  an  application  to  set  aside  an 
attachment  issued  against  a  sheriff  for  not  return- 
ing a  fi.  fa.,  it  appeared,  that  the  suit  was  issued  on 
the  21st  July  ;  the  goods  were  seized  on  the  22d  ; 
the  sheriff  was  ordered  on  the  24th  to  return  the 
writ;  the  goods  were  claimed  on  the  27th;  the 
sheriff  applied,  under  the  Interpleader  Act,  on  the 
30th;  the  plaintiff  attended  the  numerous  and 
various  adjournments  thereof,  and  declined  to  con- 
test the  claim,  which  was  allowed,  on  the  12th 
August ;  on  the  14th  September,  the  sheriff  re- 
turned nulla  bona  : — Held,  that  the  delay  on  the 
part  of  the  sheriff  having  caused  no  damage  to  the 
plaintiff,  the  attachment  might  be  set  aside,  on 
payment  of  all  costs  by  the  sheriff.  Reg.  v.  Devon 
(Sheriff),  or  Nathan  v.  Elworthy,  17  L.  J.,  C.  P., 
116. 

If  a  sheriff's  officer  is  guilty  of  extortion,  the 
party  complaining  may  call  upon  the  sheriff  to  show 
cause  why  he  should  not  refund  the  excess,  and 
upon  the  officer  to  show  cause  why  an  attachment 
should  not  issue  against  him  under  the  same  rule. 
Blake  v.  Newborn,  2  B.  C.  Rep.  263;  12  Jur.  882; 
17  L.  J.,  Q.  B.,  216. 

An  attachment  having  issued  against  the  sheriff 
for  not  bringing  in  the  body,  the  same  was  ordered 
to  be  set  aside  on  the  payment  of  costs  and  per- 
fecting special  bail.  These  terms  not  having  been 
complied  with,  a  habeas  issued,  directing  the 
coroner  to  bring  up  the  body  of  the  sheriff.  The 
under-sheriff  then  paid  to  the  plaintiff  the  amount 
of  the  penalty  of  the  bail-bond  (being  double  that 
of  the  debt)  and  costs: — Held,  that  the  plaintiff 
was  only  entitled  to  retain  the  sum  endorsed  on 
the  writ  and  costs,  and  was  bound  to  refund  the 
residue  to  the  sheriff.  Reg.  v.  Middlesex  (Sheriff), 
3  Dowl.  &  L.  472;  15  Mee.  &  W.  146;  15  Law.T., 
N.  S.,  Exch.,  93. 

Where  a  sheriff's  officer  was,  as  he  alleged,  in 
possession  of  goods  under  a  fi.  fa.  out  of  the  Court 
of  Common  Pleas,  and  an  officer  of  the  Palace 
Court  levied  and  took  away  the  goods,  under  pro- 
cess out  of  that  Court,  using  no  violence,  the 
Court  refused  to  grant  an  attachment  against  the 
officer  of  the  Palace  Court,  there  being  reason  to 
believe  that  the  possession  of  the  sheriff's  officer 


was  a  matter  in  dispute.     lVhite  v.  Chappie,  1 1  Jur. 
543;  16  Law  J.,  C.  P.,  233. 

Relief  on  Adverse  Claims.]  — See  INTERPLEADER. 

SHIPPING. 

Decree  for  a  sale  of  a  vessel  condemned  after 
appeal  asserted,  and  inhibition  served  personally 
on  the  judge, — Held,  not  such  a  contempt,  under 
the  circumstances  of  the  case,  as  to  entitle  the 
owners  to  an  attachment  against  the  judge  for 
costs  and  damages  incurred  thereby.  Barton  v. 
Field,  4  Moore,  273. 

Mortgage  of,  and  Lien  on  Ship.] — The  enabling 
power  conferred  upon  the  Court  by  the  3  &  4  Viet. 
c.  65,  does  not  extend  to  all  questions  arising  out 
of  a  deed  of  mortgage,  but  is  confined  to  the  ship 
itself  being  mortgaged.  The  Fortitude,  2  Rob. 
Adm.  Rep.  217. 

A.'s  ship  damaged  B.'s.  B.,  after  he  had  re- 
ceived a  sum  of  money  under  a  policy  which  he 
had  effected  on  his  ship,  brought  an  action  against 
A.  and  recovered  damages  for  the  injury  done  to 
his  ship  :  —  Held,  that  the  underwriter  had  a  lien 
on  the  amount  recovered,  for  the  sum  paid  on  the 
policy.  White  v.  Dobinson,  14  Sim.  273. 

Owners  of  Ships.]  —  The  Pacific  Steam  Naviga- 
tion Company  was  incorporated  by  charter,  for  the 
purpose  of  providing  vessels,  and  employing  them 
in  the  Pacific  Ocean;  some  of  the  members  of  the 
corporation  were  foreigners :  —  Held,  that  the 
company  was,  as  a  British  corporation,  sole  owner 
of  the  vessels  provided  and  employed  by  it,  within, 
the  meaning  of  sect.  5  of  stat.  8  &  9  Viet.  c.  89, 
and  was  entitled  to  have  them  registered,  upon 
the  secretary  signing  the  declaration  required  by 
sect.  1 3.  Reg.  v.  Arnaud,  1 1  Jur.  279 ;  16  Law  J., 
Q.  B.  50. 

Sale  of  Ships.]  —By  3  &  4  Will.  4,  c.  55,  s.  31,  it 
is  enacted,  that  the  sale  of  a  registered  ship  shall 
be  by  an  instrument  in  writing  containing  a  recital 
of  the  certificate  of  registry,  "otherwise  such 
transfer  shall  not  be  valid  or  effectual  for  any  pur- 
pose whatsoever,  either  in  law  or  equity  ;"  by  s.34, 
that  no  instrument  shall  be  valid  to  pass  the  pro- 
perty in  a  ship,  or  for  any  other  purpose,  until  it 
shall  have  been  registered  by  the  proper  officers ; 
and  by  sect.  35,  as  soon  as  it  shall  have  been  re- 
gistered, it  shall  be  valid  and  effectual  to  pass  the 
property  against  all  persons  whatsoever.  Plain- 
tiffs were  the  mortgagees  of  a  ship  under  a  bill  of 
sale  in  writing  executed  before,  but  not  registered 
until  after  the  bankruptcy  of  the  mortgagor,  and 
had  not  taken  possession  of  the  ship;  defendants 
were  the  bankrupt's  assignees,  and  claimed  to  hold 
the  ship,  on  the  ground,  either  that  it  had  not 
passed  from  the  bankrupt  at  the  time  of  the  bank- 
ruptcy, or  that  it  was  in  the  bankrupt's  order  and 
disposition  : — Held,  that,  under  the  above  sections 
of  the  statute,  the  operation  of  a  bill  of  sale  com- 
mences, not  from  the  time  of  execution,  but  from 
the  time  of  registration  only,  and  that  all  rights 
which  have  accrued  by  the  act  of  the  law,  or  of 
the  vendor  before  registration,  are  as  valid  against 
the  mortgagee  or  vendee,  as  if  the  unregistered 
bill  of  sale  had  not  existed  ;  that  the  ship  in  ques- 
tion therefore  passed  to  the  assignees  as  part  of 
the  property  of  the  bankrupt,  and  not  as  property 
of  plaintiffs  in  the  bankrupt's  order  and  disposi- 
tion. Boyson  v.  Gibson,  16  Law  J.,  C.  P.,  147. 

A  British  ship,  registered  under  the  31st,  34th, 
and  35th  sections  of  3  &  4  Will.  4,  c.  55,  was  con- 
veyed by  A.,  the*  registered  owner,  to  B.,  for  a 
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valuable  consideration,  by  a  bill  of  sale  executed 
before,  but  not  registered  until  after,  the  bank- 
ruptcy of  A.: — Held,  that  B.  thereby  acquired  no 
property  in  the  ship,  but  that  it  passed  to  A.'s  as- 
signees, the  effect  of  the  statute  being,  that,  until 
registration,  every  disposition  by  the  act  of  the 
vendor  or  of  the  law  is  as  effectual  as  if  the  un- 
registered deed  had  not  existed,  and  is  not  de- 
feated by  subsequent  registration,  whether  such 
intermediate  disposition  be  one  which  requires 
registration  and  is  registered,  or  one  which  does 
not  require  registration.  Boyson  v.  Gibson,  4  C. 
B.  121. 

By  sect.  12  of  stat.  3  &  4  Will.  4,  c.  54,  no  ship 
shall  be  admitted  to  be  a  British  ship  unless  duly 
registered  and  navigated  as  such;  and,  by  sect.  13, 
all  British-built  boats  or  vessels  under  fifteen  tons 
burthen,  owned  and  navigated  by  British  subjects, 
although  not  registered  as  British  ships,  shall  be 
admitted  to  be  British  vessels.  By  sect.  31  of 
stat.  3  &  4  Will.  4,  c.  55,  when  the  property  in  any 
ship  or  vessel  belonging  to  any  British  subject 
shall,  after  registry  thereof,  be  sold,  the  same  shall 
be  transferred  by  bill  of  sale,  which,  by  sect.  37, 
shall  be  registered  : — Held,  that  the  property  in  a 
British-built  boat  under  fifteen  tons,  though  regis- 
tered under  stat.  3  &  4  Will.  4,  c.  55,  might  be 
transferred  without  a  bill  of  sale.  Benyon  v.  Cress- 
well,  12  Jur.  1086— Q.  B. 

Held,  also,  that  the  objection  of  the  want  of  a  bill 
of  sale,  and  registration  thereof,  under  sects.  31  & 
37  of  stat.  3  &  4  Will.  4,  c.  55,  was  admissible 
under  the  plea  of  non  assumpsit.  Ib. 

Master.'] — In  cases  of  necessity  affecting  the  in- 
terest of  the  shipper,  and  where  the  sale  or  pledge 
of  the  cargo  is  directly  or  indirectly  for  his  bene- 
fit, the  master  of  the  vessel  becomes  his  agent  for 
the  purpose  of  selling  or  pledging  the  cargo.  Dun- 
can v.  Benson,  1  Exch.  Rep.  537;  17  L.  J.,  Exch., 
238. 

The  vessel  of  the  defendant,  the  ship-owner, 
requiring  repairs  in  a  foreign  port,  in  consequence 
of  damage  sustained  by  perils  of  the  sea,  the 
master  by  one  bottomry  bond  hypothecated,  for 
the  necessary  repairs,  the  vessel,  the  freight,  and 
the  cargo,  including  the  goods  of  the  plaintiff,  the 
shipper.  The  vessel  and  freight  proving  insuffi- 
cient to  defray  the  expenses  of  the  repairs,  the 
plaintiff  was  compelled  to  contribute  towards 
making  up  the  difference,  and  was  also  forced  to 
pay  certain  costs  incurred  in  an  Admiralty  suit, 
instituted  by  the  obligee  of  the  bottomry  bond  : — 
Held,  that  the  ship-owner  was  responsible  to  the 
shipper  for  the  costs  of  the  Admiralty  suit,  and 
also  for  the  value  of  the  goods  on  a  contract  of 
indemnity  ;  and  that  it  made  no  difference  that  the 
goods  were  rendered  liable  by  one  instrument  of 
hypothecation.  Ib. 

To  an  action  on  such  contract,  the  defendant 
pleaded  that  the  bottomry  bond  was  executed  by 
the  master  without  any  express  authority  from  him, 
the  defendant;  and  before  the  same  was  executed 
the  cost  and  expenses  exceeded  the  value  of  the 
ship  when  repaired,  and  the  freight ;  that  as  soon 
as  the  defendant  received  notice  of  the  premises 
he  abandoned  the  ship  and  all  right  to  her,  and  to 
all  freight,  and  refused  to  ratify,  and  never  did 
ratify,  the  act  of  the  master  in  executing  the  bond  : 
— Held  bad,  on  general  demurrer.  Ib. 

Where,  in  consequence  of  damage  to  a  ship 
during  the  voyage,  it  becomes  impossible  to  prose- 
cute the  adventure,  the  master  has  authority  to 
Bell  her  for  the  benefit  of  all  parties  interested, 


and  a  person  employed  by  him  to  superintend  the 
sale  may  lawfully  pay  over  the  proceeds  to  him  or 
to  his  order.  Ireland  v.  Thomson,  4  C.  B.  149;  17 
L.  J.,  C.  P.,  241. 

Declaration  stated,  that  defendant  was  possessed 
of  a  ship,  and  plaintiff  was  a  master  mariner,  hav- 
ing interest  in  the  island  of  N.,  in  the  West  Indies, 
for  loading  a  vessel ;  and  it  having  been  proposed 
by  plaintiff  to  defendant  that  defendant  should 
give  plaintiff  the  command  of  the  ship  for  a  voyage 
to  the  West  Indies  and  back,  thereupon  it  was 
agreed,  that,  in  consideration  of  plaintiff  having 
interest  in  N.  for  loading  a  vessel,  defendant  would 
give  plaintiff  the  command  of  the  ship,  with  the 
understanding  that  plaintiff  would  use  all  possible 
exertions  for  the  benefit  of  the  ship  and  the  owners 
thereof,  and  that  for  such  services  defendant  would 
pay  plaintiff  &c.  Averment  of  mutual  promises; 
that,  in  pursuance  of  the  agreement,  defendant 
gave  plaintiff  the  command  of  the  ship,  and  that 
he  set  out  in  command  of  the  ship  on  the  voyage, 
and  safely  delivered  the  outward  cargo;  that,  find- 
ing that  a  homeward  cargo  was  not  likely  to  be 
obtained  at  N.  without  disadvantage  to  the  ship 
and  the  owners  thereof,  plaintiff  proceeded  to  P. 
R.,  in  the  West  Indies,  and  there  procured  a 
homeward  cargo,  and  safely  delivered  the  same, 
and  then  resigned  the  command  of  the  ship  into 
the  hands  of  defendant;  that,  during  all  the  time, 
plaintiff  used  all  possible  exertions  for  the  benefit 
of  the  ship  and  the  owners  thereof.  Breach,  non- 
payment by  defendant.  Plea,  that  plaintiff  did 
not  use  all  possible  exertions  for  the  benefit  of  the 
ship  or  of  the  owners  : — Held,  on  special  demur- 
rer, first,  that  a  sufficient  consideration  appeared 
on  the  face  of  the  declaration,  the  contract  having 
been  executed  by  plaintiff.  Mills  v.  Blackall,  12 
Jur.  93;  17  L.  J.,  Q.  B.,  31. 

Held,  secondly,  that  the  plea  showed  only  a 
partial  failure  of  the  consideration,  and  was,  there- 
fore, insufficient.  Ib. 

Seamen.] — To  a  declaration  on  a  policy  of  assu- 
rance, the  defendant  pleaded  that  there  was  not 
any  agreement  signed  by  the  master  and  seamen, 
or  any  of  them,  specifying  what  wages  each  sea- 
man was  to  be  paid,  the  capacity  in  which  he  was 
to  act,  or  the  nature  of  the  voyage  in  which  the 
ship  was  to  be  employed  : — Held  bad,  on  general 
demurrer.  Redmond  v.  Smith,  7  Man.  &  G.  457. 

Wages  of  Seamen.] — The  Court  of  Admiralty  is 
not  authorized,  under  5  &  6  Will.  4,  c.  19,  ss.  15 
&  16,  to  entertain  a  suit  for  wages,  where  the 
claim  is  under  20/.,  unless  it  is  apparent,  that, 
under  the  circumstances  of  the  case,  justice  would 
not  be  efficiently  administered  by  proceedings 
before  a  magistrate.  The  King  William,  2  Rob. 
Adm.  Rep.  231. 

A.  made  advances  to  the  master  of  a  ship  on 
account  of  the  wages  and  subsistence  of  master 
and  crew: — Held,  that  he  could  not  support  a 
claim  for  repayment  of  any  part  out  of  the  pro- 
ceeds of  the  ship  remaining  in  the  registry  of  the 
Court  of  Admiralty.  The  New  Eagle,  10  Jur.  623 
— Adm. 

In  a  suit  for  wages  the  master's  claim  was 
allowed,  but  various  deductions  under  several 
heads  being  alleged  to  be  due  from  him  by  the 
mortgagee  in  possession,  the  matter  was  referred 
to  the  registrar  and  merchants,  On  the  report 
coming  up,  it  appeared  that  the  master  had  agreed 
with  the  mortgngee  in  possession  to  advance  1500^. 
towards  the  whole  sum  for  which  the  ship  was 
mortgaged,  upon  which  he  was  to  receive  a  cer- 
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tain  amount  of  interest,  and  to  bear  his  proportion 
of  loss,  if  any;  the  master,  instead  of  1500/., 
advanced  a  smaller  sum.  The  mortgage  transac- 
tion was  attended  with  loss  ;  and  the  registrar  and 
merchants,  considering  the  agreement  to  advance 
the  1500/.  binding,  calculated  the  proportion  due 
from  the  master  upon  the  1500Z.,  and  reported  in 
accordance  with  such  estimates: — Held,  that  such 
loss  was  not  a  matter  of  account,  but  of  unliqui- 
dated damages,  the  amount  of  which  could  not  be 
ascertained  by  the  registrar  and  merchants.  The 
Repulse,  11  Jur.  716 — Adm. 

The  objection  to  this  report  having  been  taken 
by  the  master,  on  the  ground  that  the  mortgage 
account  was  not  properly  taken,  and  the  objection 
sustained  as  above  : — Held,  that  he  was  entitled  to 
the  costs  of  that  hearing.  Ib.. 

Conduct  merely  erroneous,  and  not  tainted  with 
guilty  intention,  will  not  work  a  forfeiture  of 
wages  ;  and  more  is  not  required  of  a  master  than 
the  honest  exercise  of  a  sound  discretion,  propor- 
tioned to  the  degree  of  ability  and  knowledge  of 
business  which  a  master  may  be  fairly  supposed  to 
possess.  The  Worthington,  12  Jur.  1057 — Adm. 

Plea  of  the  master,  that  the  owners  of  the  vessel 
were  bankrupt,  not  brought  within  the  provisions 
of  the  22d  section  of  the  statute.  The  Great 
Northern,  2  Rob.  Adm.  Rep.  509. 

K.  T.  signed  the  ship's  articles,  and  entered  as 
mate.  The  articles  contained  an  agreement  that 
he  should  serve  on  the  voyage  to  Galatz,  there  to 
be  discharged,  and  to  find  a  passage  home  for 
himself,  without  incurring  any  expense  to  the 
owners  or  master  of  the  ship.  If  the  vessel 
stopped  at  Constantinople  for  the  ice,  all  to  be 
paid  off  at  that  port,  as  under-mentioned.  The 
voyage  was  to  be  performed  for  30/.  The  ship  did 
not  sail,  and  the  mate  gave  in  a  summary  petition, 
claiming  30Z.  under  the  articles,  and  41.  for  ten 
days'  double  pay,  under  7  &  8  Viet.  c.  112: — 
Held,  that,  the  contract  being  special,  the  Court 
of  Admiralty  had  no  jurisdiction  to  award  what 
was  due  on  breach  of  the  contract;  and  that  the 
petition  must  be  dismissed.  The  Debreczia,  12 
Jur.  143— -Adm. 

A  master  was  appointed  in  September,  1846, 
and  discharged  in  October,  1847.  Action  for  his 
wages  entered  in  December,  1847,  against  the 
ship.  In  July,  1847,  the  owner  obtained  his  dis- 
charge as  a  bankrupt,  under  2  &  3  Viet.  c.  41, 
s.  116: — Held,  that,  notwithstanding  such  dis- 
charge of  the  owner,  the  master  was  entitled  to 
his  remedy  against  the  ship  under  7  &  8  Viet 
c.  112,  s.  16.  The  Tecumseh,  12  Jur.  985 — Adm. 

Monition  to  show  cause,  granted    against  the 
owner  of  a  ship  totally  lost,  at  the  instance  of  a 
surviving    seaman,    whose    wages    were    unpaid 
The  Stephen  Wright,  12  Jur.  732— Adm. 

Owners.} — In  an  action  against  one  of  two  par 
owners  upon  a  charter-party  made  by  him  alone 
— Held,    that  another   part   owner,   who   was  no 
party  to  the  action,  and  did  not  authorize  the  de- 
fence, was   a   competent  witness    for  defendant 
Atkinson  v.  Foster,  1  C.  B.  712. 

Pilots.}  — The  2d  section  of  the  Pilot  Act,  6  Geo 
4,  c.  125,  enacts,  that  all  vessels  sailing  as  we) 
up  and  down,  or  upon  the  rivers  Thames  and  Med 
way,  &c.,  between  Orfordness  and  London  Bridge 
as  also  from  London  Bridge  to  the  Downs,  &c 
(except  as  thereinafter  provided),  shall  be  pilotet 
by  pilots  licensed  by  the  Trinity  House  ;  and  the 
68th  section  imposes  penalties  on  masters  acting 


as  pilots  after  a  licensed  pilot  has  offered  to  take 
charge  of  the  vessel  ;  sect.  62  provides,  "  That 
nothing  in  that  act  contained  shall  eitend,  or  be 
onstrued  to  extend,  to  subject  to  any  penalty  the 
master  or  mate  of  any  ship  or  vessel,  being  the 
owner  or  part  owner  of  such  ship  or  vessel,  and 
residing  at  Dover,  Deal,  or  the  Isle  of  Thanet,  for 
conducting  or  piloting  such  his  own  ship  or  vessel 
"rom  any  of  the  places  aforesaid,  up  or  down  the 
rivers  Thames  or  Medway,  or  into  or  out  of  any 
sort  or  place  within  the  jurisdiction  of  the  Cinque 
Ports  :" — Held,  that  this  section  extends  to  exempt 
from  penalties  such  masters  only  as  navigate  their 
vessels  from  Dover,  Deal,  or  the  Isle  of  Thanet. 
Williams  v.  Newton,  14  Mee.  &  W.  747;  15  Law 
J.,  N.  S.,  Exch.,  11. 

Therefore,  that  the  penalties  imposed  by  sect. 
58  were  recoverable  from  a  master  piloting  his 
own  vessel  on  a  foreign  voyage,  commencing  in 
the  port  of  London.  Ib. 

In  a  cause  of  collision,  the  mischief  was  found 
to  have  arisen  from  the  fault  of  a  duly  licensed 
pilot  in  charge  of  the  vessel  doing  the  damage. 
The  pilot  had  been  in  the  permanent  employ  of 
the  owners,  and  engaged  in  navigating  the  ship 
for  many  years:  —  Held,  that,  notwithstanding 
such  permanent  employ,  the  owners  were  ex- 
onerated. The  Batavier,  10  Jur.  19 — Adm. 

In  a  cause  of  collision,  the  judgment  of  the 
Court  was,  that  the  collision  was  occasioned  by 
the  mismanagement  and  incompetency  of  the  pilot 
in  charge  of  the  vessel  proceeded  against,  such 
pilot  being  duly  appointed  under  1  Geo.  4,  c.  52, 
the  Cork  Pilot  Act: — Held,  that  the  owners  were 
not  protected  from  their  liability  in  respect  of  the 
injury  occasioned  by  the  act  of  the  pilot,  the  em- 
ployment of  such  pilot  not  being  compulsory  upon 
them  by  1  Geo.  4,  c.  52,  ss.  32,  33,  and  the 
6  Geo.  4,  c.  125,  not  extending  to  the  local  act. 
The  Eden,  10  Jur.  296— Adm. 

Stat.  6  Geo.  4,  c.  125,  after  enacting,  (sect.  19), 
under  a  penalty,  that  the  master  of  any  vessel 
bound  from  the  westward  to  the  Thames  or  Med- 
way, shall  take  certain  steps  for  obtaining  a  quali- 
fied pilot,  and  (sect.  58)  shall  not  act  himself  as 
pilot  under  certain  circumstances,  provides  (sect. 
62)  that  nothing  shall  subject  to  any  penalty  the 
master,  "  being  the  owner  or  a  part  owner  of  such 
ship  or  vessel,  and  residing  at  Dover,  Deal,  or  the 
Isle  of  Thanet,  for  conducting  or  piloting  such  his 
own  ship  or  vessel  from  any  of  the  places  afore- 
said, up  or  down  the  rivers  Thames  or  Medway, 
or  into  or  out  of  any  port  or  place  within  the  juris- 
diction of  the  Cinque  Ports:" — Held,  that  the 
words,  "from  any  of  the  places  aforesaid,"  mean 
Dover,  Deal,  and  the  Isle  of  Thanet,  and  not 
others  previously  mentioned  in  the  act.  Peake  v. 
Screech,  7  Q.  B.  603. 

A  ship  towed  by  a  steam-tug,  and  in  charge  of 
a  pilot  taken  on  board  compulsorily,  came  into 
collision  with  another  ship  at  anchor;  the  damage 
which  ensued  was  in  great  part  caused  by  the 
anchor  of  the  former,  which  was  hanging  over  her 
bow,  and  was  alleged  to  have  been  improperly 
catted  : — Held,  that  the  owners  were  exonerated; 
first,  because  the  cause  of  the  collision  was  the 
improper  steering  or  towing  of  the  ship,  so  that 
her  position,  which  it  was  the  duty  of  the  pilot  to 
attend  to,  and  not  the  anchor,  was  the  primary 
cause  of  the  damage  ;  secondly,  that  evc-n  if  the 
improper  catting  of  the  anchor  could  be  consider- 
ed the  cause  of  the  damage,  it  was  the  duty  of  th« 
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pilot  to  attend  to  the  hanging  of  the  anchor.      The 
Gipsy  King,  11  Jur.  357 — Adm. 

Where  exemption  from  liability  is  claimed  in 
consequence  of  there  being  a  pilot  on  board,  who 
is  held  to  have  been  solely  in  fault,  the  Court  will 
make  no  order  as  to  costs.  Ib. 

Liability  of  Owners  for  negligent  Navigation  of 
Vessels.] — In  doubtful  circumstances,  where  there 
is  a  probability  of  collision,  a  vessel  on  the  lar- 
board tack,  although  close  hauled,  is  bound  to  give 
way  to  a  vessel  upon  the  starboard  tack,  notwith- 
standing the  latter  may  be  sailing  at  the  time  with 
the  wind  free.  The  Ann  and  Mary,  2  Rob.  Adm. 
Rep.  189. 

It  is  the  duty  of  the  vessel  on  the  larboard  tack 
to  give  way  to  a  vessel  on  the  starboard  tack  at 
once,  without  considering  whether  the  other  ves- 
sel be  one  or  more  points  to  leeward.  Damage 
pronounced  for.  The  Traveller,  2  Rob.  Adm.  Rep. 
197. 

Masters  of  vessels  navigating  at  night  are  bound 
to  use  all  proper  precautions  for  avoiding  the 
chances  of  a  collision.  The  Virgil,  2  Rob.  Adm. 
Rep.  201. 

A  vessel  sailing  upon  a  dark  and  foggy  night, 
with  her  top-mast  studding  sails  set,  condemned 
in  the  damage  sued  for.  Ib. 

A  vessel  running  free,  with  a  fair  wind,  and  car- 
rying her  square  sail,  top-mast  studding  sail,  fore 
and  aft  mainsail,  and  gaff  top-sail  set,  the  weather 
being  dark  and  thick,  and  the  night  foggy — dismiss- 
ed from  further  observance  of  justice  in  the  suit, 
upon  the  ground  of  inevitable  accident.  The  Ebene- 
zer,  2  Rob.  Adm.  Rep.  206. 

In  cases  of  collison,  the  rule  of  the  Trinity 
House,  that,  "where  steam-vessels,  on  different 
courses,  must  unavoidably  cross  so  near,  that,  by 
continuing  their  respective  courses,  there  would 
be  a  risk  of  coming  in  collision,  each  vessel  shall 
put  her  helm  to  port,  so  as  always  to  pass  on  the 
larboard  side  of  each  other,"  is  applicable  only 
when  the  vessels,  by  continuing  their  respective 
courses,  are  likely  to  come  into  collision  ;  and 
when,  by  putting  their  helms  to  port,  the  collision 
may  be  avoided  ;  but  the  rule  is  not  applicable 
when  either  vessel,  by  unskilful  management,  is  so 
near  the  shore,  that,  by  porting  her  helm,  there 
would  be  danger  of  collision  ;  in  such  case  the 
vessel  in  her  right  course  is  justified,  in  spite  of 
the  rule,  in  putting  her  helm  to  starboard.  Gene- 
ral Steam  Navigation  Company  v.  Tonkin,  4  Moore, 
314. 

The  application  of  the  Trinity  House  regulation 
with  respect  to  two  vessels  meeting  each  other, 
the  one  upon  the  larboard,  and  the  other  upon  the 
starboard  tack,  depends  upon  the  presumption  that 
the  two  vessels  are  directly  opposing  each  other, 
and  is  not  intended  to  apply  when  the  heads  of  the 
respective  vessels  are  lying  in  different  directions. 
The  London  Packet,  2  Rob.  Adm.  Rep.  213. 

Construction  of  the  Trinity  House  regulations. 
The  Gazelle,  10  Jur.  1065— Adm. 

Collision  in  the  river  St.  Lawrence.  A  vessel 
with  the  wind  free  not  giving  way  to  a  vessel  sail- 
ing by  the  wind,  condemned  in  the  damage.  The 
Speed,  2  Rob.  Adm.  Rep.  225. 

Practice  of  the  Court  in  taking  the  opinion  of  the 
Trinity  Masters  in  cases  of  damage  by  collision.  Ib 

A  vessel  sailing  upon  a  foggy  night  with  all  her 
sails  set  excepting  her  fore-top  gallant  sail,  dismiss- 
ed, upon  the  ground  of  inevitable  accident.    Th 
Itinerant,  2  Rob.  Adm.  236. 


Practice  of  the  Court,  is  not  to  give  costs  on 
jither  side  where  a  collision  has  occurred  from 
nevitable  accident.  Ib. 

In  cases  of  collision,  where  the  evidence  on  both 
sides  is  conflicting  and  nicely  balanced,  the  Court 
will  be  guided  by  the  probabilities  of  the  respec- 
tive cases  which  are  set  up :  &  priori  the  presump- 
tion is,  that  the  master  of  a  vessel  would  do  what 
was  right,  and  follow  the  regular  and  correct  course 
of  navigation.  The  Mary  Stewart,  2  Rob.  Adm. 
Rep. 244. 

Where  a  steamer,  coming  down  the  river  upon  a 
dark  night,  meets  a  sailing  vessel  beating  up  the 
river,  and  the  master  of  the  steamer  is  in  doubt 
what  course  the  sailing-vessel  is  upon,  it  is  the 
duty  of  the  master  of  the  steamer  to  ease  her 
engines  and  to  slacken  his  speed,  until  he  ascer- 
tains the  course  of  the  sailing-vessel.  A  defence, 
that  the  master  of  the  steamer  under  the  circum- 
stances immediately  put  her  helm  to  port,  in  com- 
pliance with  the  Trinity  House  regulations,  not 
sustained.  TheJames  Watt,  2  Rob.  Adm.  Rep.  270. 

Commander  of  a  Queen's  ship  condemned  in  a 
cause  of  damage,  the  collision  having  been  occa- 
sioned by  his  anchoring  too  near  the  damaged  ves- 
sel, and  having  anchored  with  only  one  anchor 
down,  the  weather  being  squally  and  tempestuous 
at  the  time.  The  Volcano,  2  Rob.  Adm.  Rep.  337. 

Notice  of  the  intended  launch  should  not  be  a 
mere  general  notice,  but  notice  of  such  reasonable 
kind,  varying  with  the  local  circumstances,  as  will 
prevent  vessels  navigating  that  river  from  incur- 
ring any  danger  thereby.  The  Blenheim,  10  Jur. 
79— Adm. 

And,  in  addition  to  such  reasonable  notice,  it  is 
the  duty  of  those  in  charge  of  the  launch  to  keep 
a  good  look-out,  and  see  that  the  river  is  clear.  Ib. 

It  is  the  duty  of  all  vessels,  though  they  may 
thereby  be  forced  to  go  out  of  their  course,  to 
avoid,  by  so  doing,  all  risk  of  a  collision.  Ib. 

In  a  cause  of  collision  an  action  was  brought  by 
the  owners  of  the  ship  damaged,  and  of  part  of 
the  cargo  laden  on  board  her.  At  the  hearing, 
the  vessel  proceeded  against  was  condemned,  and 
subsequently  sold,  and  the  proceeds  brought  in. 
These  proceeds  were  not  sufficient  to  defray  the 
amount  of  the  value  of  the  vessel  and  cargo  de- 
stroyed. On  the  day  the  decree  was  made,  an 
application  on  behalf  of  the  owners  of  the  remain- 
ing part  of  the  cargo  was  made,  that  they  might 
be  allowed  to  share  rateably  in  the  proceeds:— 
Held,  that  the  parties  who  had  obtained  the  decree 
could  not  be  deprived  of  the  benefit  of  such  decree 
in  favour  of  parties  coming  in  afterwards.  The 
Saracen,  10  Jur.  396 — Adm. 

A  deduction  by  the  registrar  and  merchants  of 
one-third  for  the  full  amount  of  the  repairs,  and  of 
the  cost  of  new  articles,  in  consideration  of  new 
articles  being  substituted  for  the  old,  not  sustained 
by  the  Court.  The  Gazelle,  2  Rob.  Adm.  Rep.  279. 

An  allegation  in  a  cause  of  damage  pleaded  in 
general  terms  the  history  of  the  ship  proceeded 
against  for  some  days  previous  to  the  collision. 
Statements  made  by  the  mate  and  seamen  of  the 
ship  proceeding  with  respect  to  the  state  of  their 
vessel,  &c.  The  age  of  this  latter  ship.  Varia- 
tions between  the  accounts  given  in  the  protest 
and  libel ;  and  delay  in  instituting  the  proceed- 
ings : — Held,  first,  that  the  previous  history  of  the 
ship  was  admissible,  as  being  usual  and  conve- 
nient. The  Bellona,  10  Jur.  992— Adra. 
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Held,  secondly,  such  only  of  the  statements  as 
formed  part  of  the  res  gestae  were  admissible.  Ib. 

Held,  thirdly,  the  age  of  the  ship  might  be 
pleaded  to  account  for  her  loss.  Ib. 

Held,  fourthly,  inasmuch  as  the  protest  itself 
was  to  be  brought  in,  the  statements  contained  in 
it  need  not  be  pleaded.  Ib. 

Held,  fifthly,  the  delay  appearing  on  the  face  of 
the  proceedings,  and  not  being  accounted  for  in 
the  libel,  it  was  not  necessary  to  allege  it  in  the 
responsive  allegation.  Ib. 

A  Danish  and  a  British  ship  came  into  collision  ; 
the  Danish  ship  was  entirely  lost,  the  British  re- 
ceived some  damage.  An  action  was  entered  on 
behalf  of  the  owners  of  the  Danish  ship,  and  bail 
given  :  a  cross-action  was  then  entered  on  behalf 
of  the  owners  of  the  British  ship,  and  bail  de- 
manded and  refused: — Held,  that,  the  property 
being  entirely  gone,  and  the  owners  foreigners, 
and  resident  abroad,  there  was  no  way  of  enforc- 
ing the  bail  to  be  given.  The  Seringapatam,  10  Jur. 
1064— Adm. 

Two  vessels  having  come  in  collision,  one  of 
them  was  subsequently,  during  the  same  night, 
lost  on  a  sand  at  some  distance  from  the  place  of 
collision.  The  collision  was  attributed,  at  the 
hearing,  to  the  want  of  a  good  look-out  on  board 
the  other  vessel ;  and  the  loss  of  the  former,  to 
the  unmanageable  state  to  which  the  collision, 
brought  her:  —  Held,  that  the  latter  vessel  was 
responsible  for  the  loss  as  a  consequence  of  the 
collision,  the  result  of  negligence  on  the  part  ol 
those  on  board  her.  The  Mellona,  11  Jur.  783 — 
Adm. 

In  cases  of  collision,  it  is  no  defence  to  a  vessel 
clearly  in  the  wrong,  that  the  other  vessel  might, 
by  departing  from  the  ordinary  rules  of  navigation, 
have  avoided  the  collision,  but  the  whole  damage 
will  fall  upon  the  vessel  which  did  not  adopt  the 
measures  proper  for  her  in  the  particular  circum- 
stances. The  Test,  11  Jur.  998 — Adm. 

In  an  action  by  the  owner  of  the  damaged  ship 
and  the  owners  of  part  of  the  cargo,  the  ship  was 
condemned,  damage  pronounced  for,  reference  to 
registrar  and  merchants  to  ascertain  the  amount  o 
damage,  &c.     On  the  same  day  that  that  decree 
was    made,    the   owners    of   other   parts   of   the 
damaged  cargo  applied  to  be  let  in  to  share  rate 
ably  in  the  proceeds  of  the  condemned  ship  : — 
Held,   first,  affirming  the   decision    of  the   Cour 
below,   that  the  Court  of  Admiralty,  although  i 
may,  in  certain  cases,  give  weight  to  equitable  con 
eiderations,  had  no  equitable  jurisdiction  whereb} 
it  could,  in   the  present  case,  decree  a  rateabl 
distribution,  and  thereby  take  away  the  priority  o 
the  prior  petens.     The  Saracen,  11  Jur.  253 — P.  C 

Held,  secondly,  that  the  53  Geo.  3,  c.  159,  did 
not  give  this  equitable  jurisdiction  to  the  Court  o 
Admiralty,  in  a  case  where  a  proceeding  is  no 
taken  under  that  act  by  the  owners  of  the  shi 
proceeded  against,  that  act  having  been  passed  fo 
their  protection.  Ib. 

Held,  lastly,  that  the  decree  for  damage,  an 
condemning  the  ship,  was  a  final  decree.     Ib. 

In  an  action  against  the  registered  owners  of 
brig,  for  negligence  in  the  navigation  of  the  vessel 
whereby  the  plaintiff's  vessel  was  injured,  th 
defendants  having  suffered  judgment  by  default 
on  the  inquisition  it  appeared,  that,  by  the  sam 
stroke  which  injured  the  plaintiff's  vessel,  th 
defendant's  (which  was  not  insured)  was  imme 


lately  sunk,  and  was  entirely  lost: — Held,  upon 
he  construction  of  the  53  Geo.  3,  c.  159,  that  the 
efendants  were  not  exempted  from  all  liability 
>y  the  total  loss  of  the  vessel.  Brown  v.  Wilkin- 
on,  15  M.  &  W.  391;  16  Law  J.,  Exch.,  34. 

The  act  only  restricts  the  liability  of  the  ship- 
>wner  to  the  value  of  the  ship  and  freight  at  some 
ime.  Ib. 

And  qusre,  whether  the  decision  in  Wilson  v. 
Dickson,  (2  B.  &  Aid.  2),  that  the  value  of  the  ship 
s  to  be  calculated  at  the  time  of  the  collision,  is 
correct?  Ib. 

Held,  also,  that  if  the  defendants  had,  by  reason 
of  the  total  loss  of  their  vessel,  been  wholly  ex- 
empt from  liability,  they  should  have  pleaded  that 
act.     Ib. 

Salvage.]  —  Rule  of  Court  as  to  costs,  where,  in 
a  case  of  salvage,  a  tender  is  made  and  refused, 
)ut  pronounced  for  by  the  Court.  The  Williams, 
11  Jur.  175— Adm. 

In  a  cause  of  salvage,  slight  services  were  ad- 
mitted at  the  hearing,  but  no  tender  had  been 
made,  on  the  ground  that  the  claim  made  upon 
the  owner  before  the  action  was  brought  was 
founded  upon  a  highly  exaggerated  statement  of 
the  value  of  the  services  rendered,  and  so  large 
as  to  preclude  all  expectation  of  a  reasonable 
tender  being  accepted: — Held,  that  the  salvors 
were  entitled  to  their  costs.  The  Shannon,  1 1  Jur. 
1045 — Adm. 

In  a  cause  of  collision  between  a  Danish  and  a 
British  vessel,  the  Danish  vessel  being  totally  lost, 
and  no  appearance  given  by  her  owners,  the 
action  entered  against  her  could  not  be  prosecuted. 
At  the  hearing,  both  vessels  were  held  to  blame, 
and  the  decree  was  taken  down  by  the  registrar  in 
the  usual  form  : — "  Pronouncing  for  a  moiety  only 
of  the  damage  proceeded  for."  On  appeal  the 
sentence  was  affirmed,  and  the  cause  remitted. 
Application  was  then  made  to  the  Court  to  direct 
the  damage  done  to  both  ships  to  be  thrown 
together  and  divided.  The  Court  directed  the 
money  to  be  paid  in  under  the  decree  on  account 
of  the  damage  done  to  the  Danish  vessel  not  to  be 
paid  out  till  her  owners  consented  to  a  deduction 
on  account  of  the  damage  done  to  the  British  ship. 
The  Seringapatam,  12  Jur.  381 — Adm. 

The  master  of  a  steam-tug,  under  a  contract  to 
tow  a  ship,  having  a  licensed  pilot  on  board,  from 
A.  to  B.,  was  ordered  by  the  pilot  to  pass  to  the 
westward  of  a  particular  ship  ;  he  delayed  obeying 
the  order,  and  afterwards  cast  off  the  tow-rope  ; 
the  two  ships  came  in  collision  ;  the  stearn-tug 
then  took  the  ship  in  tow  again,  and  brought  her 
up  to  B. : — Held,  that  the  delay  in  obeying  the 
orders  of  the  pilot  and  the  casting  off  the  tow- 
rope  was  a  breach  of  the  contract,  and  the  claim 
for  towage  was  consequently  pronounced  against. 
The  Christina,  12  Jur.  251— Adm. 

In  a  cause  of  damage  the  responsive  allegation 
pleaded  the  protest  and  the  value  of  the  ship: — 
Held,  first,  that  the  protest  being  before  the  Court 
in  the  proceedings,  it  ought  not  to  be  pleaded  ; 
secondly,  that  the  value  of  the  ship,  where  not 
agreed  upon  or  ascertained  by  appraisement,  was 
a  question  for  the  registrar  and  merchants,  and 
one  which  the  Court  would  not  decide  from  evi- 
dence given  upon  the  allegation.  The  Speculator, 
12  Jur.  546 — Adm. 

In  a  cause  of  damage,  bail  was  given  in  5407.  in 
1846.  In  July,  1847,  sentence  was  given  for  the 
damage,  with  costs ;  the  usual  reference  to  the 
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registrar  and  merchants  took  place,  and  their 
report  upon  the  damage,  amounting  to  1111.,  was 
confirmed  in  November.  Monition  prayed  for 
payment  of  the  1111.  and  costs  : — Held,  that  the 
plaintiffs  were  not  bound  by  the  amount  of  bail, 
and  that  it  was  open  to  them  subsequently  to  ques- 
tion the  value  of  the  ship  before  the  Court  or  the 
registrar.  The  Melfona,  12  Jur.  271— Adm. 

Quaere,  whether  the  Court  will  exercise  autho- 
rity to  enforce  bringing  in  the  freight  earned  on  a 
a  former  voyage,  during  which  the  collision  hap- 
pened, the  owners  of  the  ship  having  changed  ?  Ib. 

By  the  strict  rule  of  Court,  where  a  tender  has 
been  rejected,  and  has  afterwards  been  adjudged 
a  sufficient  tender,  the  salvors  are  liable  to  a  con- 
demnation in  costs.  The  William,  2  Rob.  Adm. 
Rep.  521. 

The  inclination  of  the  Court,  however,  is  not  to 
press  the  rule  with  rigidity  in  all  cases.  Ib. 

Tender  pronounced  for,  but  without  costs.    Ib. 

Practice  in  Admiralty  Court  on  allowing  Dama- 
ges.}— The  report  of  the  registrar  and  merchants 
•was  objected  to,  on  the  ground  of  the  insufficiency 
of  evidence  produced  to  them  as  to  the  value  of 
the  property,  and  a  second  reference  prayed,  for 
the  purpose  of  offering  further  evidence.  The 
reference  allowed,  on  payment  of  the  costs  both 
of  the  first  reference  and  of  the  application  for  a 
second.  The  Matchless,  10  Jur.  1017 — Adm. 

Bill  of  Lading.] — A  bill  of  lading  is  not  nego- 
tiable like  a  bill  of  exchange,  so  as  to  enable  the 
indorsee  to  maintain  an  action  upon  it  in  his  own 
name  ;  the  effect  of  the  indorsement  being  only  to 
transfer  the  right  of  property  in  the  goods,  but  not 
the  contract  itself.  Thompson  v.  Dominy,  14  Mee. 
&  W.  403. 

A  party  intrusted  with  the  bill  of  lading  for  the 
purpose  of  selling  the  goods  mentioned  in  it,  is 
not,  in  consequence  of  being  so  entrusted,  to  be 
considered  as  entrusted  with  a  dock  warrant, 
within  6  Geo.  4,  c.  94,  s.  2,  notwithstanding  that 
his  possession  of  the  bill  of  lading,  and  of  the 
goods  under  it,  enables  him  to  obtain  the  dock- 
warrant.  Hatfield  \.  Phillips,  14  Mee.  &  W.  665  ; 
12  Cl.  &  Fin.  343  ;  10  Jur.  189. 

Declaration  by  the  shipper  of  goods  on  a  bill  of 
lading  for  carrying  goods  to  be  shipped  on  board 
a  ship  lying  at  Gibraltar,  and  bound  for  London, 
calling  at  Cadiz,  from  Gibraltar  to  London,  the 
act  of  God,  all  and  every  other  dangers  and  acci- 
dents of  the  seas,  rivers,  and  navigation,  of  what 
nature  and  kind  soever,  excepted.  Plea,  that  the 
ship,  in  the  course  of  her  voyage  to  London,  called 
at  Cadiz,  and  that  the  goods  were  then  within  the 
jurisdiction  of  the  officers  of  customs  of  Cadiz,  and 
within  the  jurisdiction  of  a  certain  court  then  held 
at  Cadiz,  and  that  the  goods  were  then,  by  the  pro- 
per authorities  having  jurisdiction  in  that  behalf, 
and  according  to  the  law  of  Spain,  lawfully  taken 
out  of  the  ship  and  detained,  without  the  default 
of  defendant,  on  a  charge  which  was  duly  prefer- 
red in  the  said  court;  and,  by  a  decree  of  the  said 
Court,  duly  made  according  to  the  law  of  Spain, 
were  confiscated  : — Held,  that  the  loss  was  not 
within  any  of  the  exceptions  in  the  bill  of  lading, 
but  was  occasioned  by  inevitable  necessity,  against 
which  defendant  ought  to  have  provided  by  his 
contract;  and  that  the  plea  afforded  no  answer, 
inasmuch  as  it  did  not  allege  any  wrongful  act  or 
default  by  plaintiff,  or  knowledge  by  him  that  the 
goods  were  contraband  at  Cadiz,  nor  that  they 


were  taken  to  Cadiz  by  his  desire.     Spence  v.  Chod- 
wick,  11  Jur.  872;   16  Law  J.,  Q.  B.,  313. 

Charter-Party.}  — An  agreement  between  the 
owners  and  the  merchants  for  the  employment  of 
the  ship  on  a  certain  voyage,  not  in  writing,  but 
acted  upon  by  the  parties,  is  equivalent  to  a  char- 
ter-party. Lidgett  v.  Williams,  4  Hare,  462. 

QuEerc,  whether  in  a  charter-party,  partly  printed 
and  partly  written,  the  written  words  are  to  re- 
ceive a  different  construction  from  those  printed. 
Alsager  v.  St.  Katherine's  Dock  Company,  14  Mee. 
&  W.  794;  15  Law  J.,  N.  S.,  Exch.,  34. 

By  the  terms  of  a  charter-party  the  charterers 
agreed  to  unload  the  vessel  at  a  certain  rate  per 
diem;  and  payment  for  any  detention  beyond  that 
time  was  "  to  reckon  from  the  time  of  the  vessel 
being  ready  to  unload,  and  in  turn  to  deliver." 
At  the  port  to  which  the  vessel  was  bound  certain 
regulations  of  the  French  Government  were  in 
force,  by  which  vessels  arriving  to  discharge  their 
cargo  might  have  to  wait  a  certain  number  of  days 
before  their  turn  to  deliver  arrived.  In  an  action 
brought  upon  this  charter-party  for  demurrage, — 
Held,  that  evidence  was  receivable  to  show  what 
was  the  general  understood  meaning  of  the  words 
"in  turn  to  deliver,"  amongst  shipowners  and 
merchants  entering  into  charter-parties,  with  re- 
spect to  the  commerce  and  business  under  investi- 
gation. Robertson  v.  Jackson,  2  C.  B.  412;  15  Law 
J.,  N.  S.,  C.  P.,  28;  10  Jur.  98. 

Held,  also,  that  the  special  regulation  as  to  the 
unloading  of  coals  for  the  French  marine  depart- 
ment, was  to  be  considered  one  of  the  regulations 
of  the  port,  binding  upon  all  vessels  entering  the 
port.  Ib. 

By  charter-party  it  was  agreed,  that  the  ship, 
being  light  and  every  way  fitted  for  the  voyage, 
should,  with  all  convenient  speed,  be  made  ready, 
and  should  at  L.  receive  and  load  a  full  cargo,  and, 
being  so  loaded,  proceed  to  S.  and  deliver  the 
same,  and  so  end  the  same  voyage,  restraints  of 
princes,  &c.  during  the  said  voyage  always 
mutually  excepted  : — Held,  that  the  exception  did 
not  apply  to  the  loading  a  cargo  at  Liverpool,  inas- 
much as  the  voyage  had  not  then  commenced. 
Crow  v.  Falk,  15  Law  J.,  N.  S.,  Q.  B.,  183 ;  10 
Jur.  374. 

A.  a  shipbroker,  engaged  with  B.  a  shipowner, 
to  have  a  full  cargo  for  the  ship,  the  rates  of 
freight  for  which  would  average  40s.  per  ton,  and 
at  least  nine  cabin-passengers,  passage-money  to 
average  151.  The  contract  was  fulfilled  as  to  the 
cabin-passengers,  but  the  average  rate  of  freight 
for  goods  put  on  board  by  A.  amounted  to  32s.  only 
per  ton.  He  shipped  on  board,  however,  several 
steerage  passengers  for  the  voyage,  the  passage- 
money  paid  by  whom,  after  deducting  the  expense 
of  their  diet,  &c.,  when  added  to  the  freight  of  the 
cargo  properly  so  called,  made  the  average  earn- 
ings of  the  whole  ship  per  ton  amount  to  more  than 
40s,: — Held,  that  this  was  not  a  performance  of 
the  stipulations  of  the  contract,  cargo  and  freight 
being  terms  applicable  to  goods  only.  Lewis  v. 
Marshall,  1  Man.  &  G.  729. 

Held,  also,  that  as  this  was  an  unusual  contract, 
evidence  was  not  admissible  to  show  that  the 
terms  cargo  and  freight  used  with  reference  to  the 
voyage  on  which  the  ship  was  engaged,  would,  by 
the  general  usage  and  course  of  the  trade,  be  con- 
sidered to  comprise  steerage  passengers,  and  the 
net  profit  arising  from  their  passage-money.  Ib. 

By  a  charter-party,  the  owner  of  the  ship  agreed 
that  she  should  proceed  direct  to  Ichaboe,  and 
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Held,  thirdly,  that  the  jury  were  properly  di- 
rected to  find,  that,  under  the  third  plea,  the  de- 
fendants were  not  bound  to  prove  that  the  damage 
to  the  ship  happened  exclusively  through  plain- 
tiff's fault.  Ib. 


there  load  a  full  and    complete  cargo  of  guano  by 
the  ship's  boats'  tackle,  and   by  the  labour  of  the 
crew,  and  being  so  loaded,  should  proceed  there- 
with to  Cork  or  Falmouth,  &c.,  and  deliver  the 
same,  on  being  paid  freight  at  4Z.  15s.  per  ton  ;  re- 
straint of  princes  and  rulers,  the  acts  of  God  and 
the  Queen's  enemies,  fire,  and   perils   of  naviga- 
tion, always  excepted  :  twenty-one  working  days 
to  be  allowed  to  the  charterers,  if  the  ship  were 
not    sooner  discharged   at  the   port  of  unloading. 
The  charterers  to  ship  bags  and  other  materials 
requisite  for  loading  the   ship,  and   to  supply  the 
stores  for  the  vessel,  at  cash  prices,  for  the  voyage, 
and  to   deduct  the   amount   from   the   balance  of 
freight;  but  in  the  event  of  the  vessel  being  lost, 
or  any  other  unforeseen  causes  preventing  the  com- 
pletion of  the  charter-party,  the  owner  agreed  to 
pay  the  charterers   the  amount  of  their  disburse- 
ments for  such   stores.     To  a  declaration  on  this 
charter-party,  alleging,  as  a  breach  of  it,  that  the 
defendant,  the  shipowner,  did  not  load  a  full  and 
complete    cargo    of  guano  on  board  the   ship  at 
Ichaboe,  he   pleaded  a  plea,  which  stated  in  sub- 
stance that  he  was  prevented  from  doing  so  from 
an  unforeseen  cause,  namely,  that  on.  the  arrival 
of  the  ship  at  Ichaboe,  and  within  a  reasonable 
time  afterwards,  no  guano  was  to  be  found  there, 
and  that  he  had   paid  to   the  plaintiffs  the  amount 
of  their  disbursements  for  stores  for  the  vessel : — 
Held,  that  this  plea  was  bad  in  substance,  for  that 
the  fact  of  no  guano   being  to   be  found  was  not 
such  an  unforeseen  cause,  preventing  the  comple- 
tion of  the   charter-party,  as  entitled  the  defend- 
ant to  pay  the  amount  of  the   disbursements,  and 
treat  the  charter-party  as  at  an   end,  but  that  he 
was  nevertheless  bound  by  his  positive  contract  to 
load  a  full  cargo.     Hills  v.   Sughrue,  15  Mee.  & 
W.  253. 

Assumpsit  on  a  charter-party,  by  which  it  was 
agreed   that  the   ship   should,  with  all  convenient 
speed,  proceed  to  Port  T.,  and  there  load  from  the 
factors  of  defendants  a  cargo,  and,  being  so  loaded, 
should   forthwith  proceed  to  A.,  to  be  loaded  in 
turn.     Two  breaches  were  alleged,  first,  that  de- 
fendants did  not,  within  a   reasonable  time  after 
the  arrival  of  the   ship   at  Port  T.,  there  load  a 
cargo;  secondly,  that  defendants  did  not  load  the 
ship  in  turn.     The  first  and  second  pleas  traversed 
the  first  and  second  breaches  respectively.    Third 
plea,  that,  after  the  arrival  of  the  ship  at  Port  T., 
and  before  defendants  could  load  any  cargo  therein, 
plaintiff  being  master,  and  the  master  and  crew, 
then  having  the  care  and  direction  and  manage- 
ment of  the  ship,  navigated  her  in  so  unskilful  a 
manner,  that  the  same,  through  the  mismanagement 
of  the    said  master  and   crew,  became  damaged, 
and   rendered  wholly  unfit  to  receive  any   cargo. 
It    appeared,   that,   while   the    ship    was    passing 
through  the  lock,  she  was  jammed  with  another 
ship.     By  an  act  of  Parliament,  the  Port  Talbot 
Company  are   empowered   to   appoint  a  harbour- 
master, and  he  is  empowered  to  direct  any  person, 
having  the  command  of  a  vessel  entering  the  port, 
to  moor,  anchor,  and  place  the  same  within  the 
said  port,  as  he  shall  direct: — Held,  first,  that  the 
circumstances  occurring  after  the   arrival   of  the 
ship  at  Port  Talbot,  by  which  defendants  were  pre- 
vented   from    loading   the    ship,   were   admissible 
under,  and  supported,  the  first  and  second  pleas. 
Taylor  v.  Clay,  11  Jur.  277;  16  Law  J.,  Q.  B.,  44. 
Held,  secondly,  that  the  third  plea  referred  to 
the  actual  care,  direction,  and  management  of  the 
ship,  and    was  proved   by  evidence  of  the  crew 
having  disobeyed  the  orders  of  the  harbour-mas- 
ter.   Ib. 


The  defendant  entered  into  a  charter-party  with 
the  pliiintiffs  by  which  he  bound  himself  to  supply 
a  cargo  of  guano.  An  action  was  brought  against 
him  for  an  alleged  breach  in  not  supplying  the 
cargo  in  pursuance  of  his  agreement,  and  he  suf- 
fered judgment  by  default.  Before  the  execution 
of  a  writ  of  inquiry  a  fiat  in  bankruptcy  issued 
against  him,  and  he  obtained  his  certificate,  with 
a  suspension  for  six  months.  The  damages  were 
afterwards  assessed  at  1644/.  3s.  9d.,  and  for  that 
amount  he  was  arrested  :  —  Held,  that  this  was  a 
debt  not  provable  under  the  fiat,  and  consequently, 
that  the  defendant  was  not  entitled  to  be  dis- 
charged. Woolley  v.  Smith,  4  Dow).  &  L.  469 ; 
3C.B.  610;  11  Jur.  310;  16  Law  J.,  C.  P.,  81. 

Plaintiff  and  defendants  agreed,  by  charter-party, 
that  a  ship,  then  at  Liverpool,  of  which  plaintiff 
was  master,  should  with  all  convenient  speed  be 
made  ready,  and  should,  at  L.,  receive  and  load 
from  the  charterers'  agents  a  full  cargo,  and, 
being  so  loaded,  should  proceed  to  Stettin  and 
deliver  the  same,  and  so  end  the  voyage,  restraint 
of  princes,  &c.,  during  the  said  voyage,  always 
mutually  excepted  ;  and  the  ship  was  to  be  loaded 
at  L.  without  detention  ;  and  defendant  thereby 
agreed  to  load  the  vessel  at  L.,  as  in  the  charter- 
party  stated,  with  the  said  cargo  at  L.  On  general 
demurrer  to  a  declaration  in  assumpsit,  assigning 
for  breach  of  the  above  agreement,  that  defend- 
ants did  not  load  the  ship  at  L.  without  detention, 
but  detained  her  at  L.  an  unreasonable  time,  (not 
negativing  restraints  of  princes):  —  Held,  that  the 
exception  as  to  restraints  of  princes,  &c.,  was  ap- 
plicable only  after  the  ship  quitted  Liverpool. 
Crow  v.  Palk,  8  Q.  B.  467. 

To  an  action  for  not  loading  a  vessel  in  pursu- 
ance of  the  terms  of  a  charter-party,  the  defend- 
ant pleaded,  setting  out  the  whole  of  the  charter- 
party,  which  stated,  that  it  was  agreed  between 
the  plaintiff,  original  charterer  of  the  good  ship  or 
vessel  called  the  Dove,  A.  1,  of  the  measurement  of 
149  tons  or  thereabouts,  now  at  sea,  having  sailed 
three  weeks  ago  or  thereabouts,  and  the  defend- 
ant, that  the  ship,  being  tight,  staunch,  &c.,  should 
proceed  to  Marseilles,  (after  having  delivered  her 
cargo  at  Genoa),  and  there  load  certain  goods  of 
the  defendant,  and  therewith  proceed  to  a  safe 
port  in  the  United  Kingdom,  calling  at  Cork  or 
Falmouth,  for  a  certain  rate  of  freight,  thirty 
working  days  to  be  allowed,  Sundays  excepted. 
The  plea  then  averred,  that  time  was  an  essential 
and  material  part  of  the  contract;  and  the  proba- 
ble situation  of  the  vessel,  with  reference  to  the 
date  of  her  sailing  and  the  object  of  her  voyage, 
was  also  an  essential  part  of  the  contract;  and 
that,  in  point  of  fact,  at  the  time  of  making  the 
charter-party,  the  vessel  had  not  sailed  three 
weeks,  but  a  materially  and  unreasonably  later 
time,  of  which  the  defendant  had  no  notice  or 
knowledge,  for  which  cause  the  defendant  ne- 
glected and  refused  to  load  the  vessel  :— Held, 
that  the  time  at  which  the  vessel  sailed  was  ma- 
terial ;  that  that  statement  in  the  charter-party 
amounted  to  a  warranty;  and  that  the  defendant 
was  entitled  to  retain  his  verdict  upon  the  plea, 
on  motion  for  judgment  non  obstante  veredicto. 
Olive  v.  Booker,  1  Exch.  Rep.  416. 

Semble,  per  Parke,  B.,  that  the  averment  that 
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the  plaintiff  knew  the   time  the  vessel  sailed  was 
immaterial.     Ib. 

Where  a  charter-party  stipulates  for  seventy- 
five  running  days,  and  twenty  days  on  demurrage, 
if  the  ship  is  detained  for  extra  days,  the  remedy 
is  not  by  an  indebitatus  count  for  demurrage,  but 
by  action  on  the  charter-party  itself.  Cropton  v. 
Pickernell,  16  M.  &  W.  829. 

Where  the  declaration  alleged  that  the  defend- 
ant had  falsely  represented  himself  as  an  agent 
of  the  master  of  a  vessel,  and  so  entered  into 
a  charter-party  with  the  plaintiffs: — Held,  that, 
under  the  plea  "  not  guilty,"  the  contract  must 
be  proved  by  the  plaintiffs,  and  not  the  misrepre- 
sentation only;  and,  secondly,  that  the  charter- 
party,  being  unstamped,  could  not  be  read  in  evi- 
dence, though  the  defendant  was  not  an  agent  of 
any  "  master,  or  captain,  or  owner  of  a  vessel." 
Brink  v.  Winguard,  2  C.  &  K.  656— Wilde. 

Freight.} — The  custom  of  the  Caen  stone  trade 
being  to  pay  freight  half  in  cash  and  half  by  a  bill 
at  two  months,  the  agent  of  the  owners  of  Caen 
stone,  which  was  brought  by  a  vessel  to  an  Eng- 
lish port,  verbally  offered  the  captain  of  the  vessel 
which  brought  it  half  the  amount  of  the  freight  in 
cash;  and  also  offered  to  give  the  captain  per 
procuration,  the  acceptance  of  the  principal  for 
the  other  half,  if  the  captain  would  draw  a  bill. 
This  the  captain  refused  : — Held,  a  sufficient  ten- 
der of  the  freight,  as  it  was  the  duty  of  the  captain 
to  draw  the  bill.  Luard  v.  Butcher,  2  Car.  &  K. 
29 — Maule. 

A  charter-party  stipulated  that  the  ship  should 
proceed  from  London  to  Bombay,  and  being  there 
loaded,  should  proceed  to  London,  and  discharge 
in  any  dock  the  freighters  might  appoint,  and  de- 
liver her  cargo,  on  being  paid  freight,  at  and  after 
the  rate  of  47.  per  ton,  &c.  By  a  subsequent 
clause  it  was  stipulated  that  the  freight  was  to  be 
paid  on  unloading  and  right  delivery  of  the  cargo 
in  cash  two  months  after  the  vessel's  inward 
report  at  the  Custom  House: — Held,  that  upon 
construction  of  these  stipulations  taken  together, 
the  freight  was  not  payable  until  two  months  after 
the  inward  report,  and  the  shipowner  had  not, 
after  the  cargo  was  discharged,  pursuant  to  the 
charter-party,  any  lien  thereon  for  the  freight. 
Alsager  v.  St.  Katherine's  Dock  Company,  14  Mee. 
&  W.  794 ;  15  Law  J.,  N.  S.,  Exch.,  34. 

A  vessel  was  chartered  by  defendant  from  Lon- 
don to  Bombay,  addressed  to  G.  &  Co.,  defendant's 
agents  at  the  latter  place;  and  it  was  stipulated 
by  another  charter-party  of  the  same  date,  that 
the  vessel  should  discharge  her  cargo  at  Bombay, 
and  then  take  in  a  homeward  cargo,  the  defendant 
agreeing  to  pay  freight,  as  to  one-half  of  the  cargo 
at  3/.  per  ton,  and  as  to  the  rest,  at  the  current 
rate  of  freight  when  the  ship  should  be  loading. 
If  was  also  agreed,  that  the  master  of  the  vessel, 
and  the  agents  at  Bombay,  should  be  at  liberty  to 
make  such  alterations  in  the  charter-party  as  they 
might  mutually  think  proper,  without  prejudice  to 
the  agreement.  Shortly  after  the  arrival  of  the 
vessel  at  Bombay,  G.  &  Co.  agreed,  by  a  memo- 
randum endorsed  on  the  charter-party,  that,  be- 
fore loading  her  homeward  cargo,  the  vessel  might 
proceed  to  Aden  with  government  coals  and 
stores,  and  return  to  Bombay  with  all  possible 
despatch.  The  plaintiffs  accordingly  entered  into 
a  charter-party  with  the  East  India  Company,  and 
the  vessel  proceeded  to  Aden  in  February,  and 
returned  thence  in  May,  having  earned  freight, 
which  was  paid  to  the  plaintiffs : — Held,  that  G. 


&  Co.  had  authority  to  permit  the  voyage  to  Aden, 
and  that  the  defendant  was  bound  by  the  altera- 
tion in  the  charter-party;  and,  therefore,  that  he 
was  bound  to  pay  the  charter-rate  of  3/.  per  ton 
for  half  the  cargo,  although  that  exceeded  the 
current  rate  of  freight  at  the  time  of  loading,  and 
although  the  alteration  might  be  prejudical  to  him  ; 
and  that  he  was  not  entitled  to  bring  into  the  ac- 
count the  freight  earned  by  the  owners  on  the 
Aden  voyage.  Wiggins  v.  Johnston,  14  Mee.  & 
W.  609 ;  15  Law  J.,  N.  S.,  Exch.,  202. 

The  captain  of  a  ship  was  instructed  to  apply 
for  a  cargo  to  A.,  and  in  the  event  of  A.  not  being 
on  the  spot,  then  to  apply  to  B.  (both  being  agents 
of  the  charterers)  for  the  same  purpose.  He  ap- 
plied to  both  accordingly,  and  was  refused  a  cargo 
by  both.  An  action  was  brought  by  the  owners  to 
recover  the  freight ;  and  in  order  to  do  away  with 
the  effect  of  the  proof  as  to  B.'s  refusal,  a  letter 
from  B.  to  the  defendants  was  tendered  in  evi- 
dence to  show,  that,  prior  to  such  refusal,  B.  had 
renounced  their  agency  : — Held,  to  be  inadmissi- 
ble. Hassell  v.  Watson,  2  Car.  &  K.  141— Cress- 
well. 

Held,  further,  that  A.  having  been  on  the  spot, 
what  passed  between  B.  and  the  captain  was  im- 
portant only  in  so  far  as  it  was  confirmed  and 
adopted  by  A.  Ib. 

A  monition  extracted  by  a  bondholder  calls 
upon  I.  D.  P.,  the  Secretary  of  the  East  and  West 
India  Dock  Company,  to  bring  in  certain  deposits 
lodged  in  his  hands  by  the  consignees  of  the  cargo 
on  account  of  freight.  I.  D.  P.  having  prayed  to 
be  heard  on  his  petition  as  to  the  construction  of 
the  statute  3  &  4  Will.  4,  c.  57,  s.  47,  upon  the 
petition  being  subsequently  abandoned  and  the 
freight  brought  in,  I.  D.  P.  dismissed,  but  without 
costs,  the  question  being  prims  impressionis. 
The  Lord  Auckland,  2  Rob.  Adm.  Rep.  301. 

Since  the  general  rule,  Hil.  4  Will.  4,  Part  2, 
Article  6,  a  count  on  a  charter-party  going  for 
demurrage  and  detention  of  the  ship  cannot  be 
joined  with  a  common  count  on  an  account  stated, 
and  the  latter  count  will  be  struck  out  as  in  ap- 
parent violation  of  the  above  rule.  Matthewson  v. 
Ray,  16  M.  &  W.  329;  16  Law  J.,  Exch.,  288. 

A  charter-party  provided  that  the  ship  should 
sail  to  any  safe  island  or  islands  on  the  south-west 
coast  of  Africa,  agreeably  to  instructions  which 
were  to  be  given  to  the  captain  in  due  time  by 
the  charterers  or  their  agents,  and  there  load  from 
the  factors  of  the  charterers  a  full  cargo  of  guano 
or  other  lawful  produce,  which  the  charterers 
bound  themselves  to  provide,  and  being  so  loaded, 
to  proceed  therewith  to  a  safe  port  in  the  United 
Kingdom,  and  deliver  the  same,  on  being  paid 
freight  at  3/.  18s.  per  ton,  the  freight  to  be  paid 
on  unloading  and  right  delivery  of  the  cargo,  one 
third  in  cash  on  arrival  at  port  of  destination,  and 
the  remainder  by  approved  acceptances  at  three 
months,  or  cash  equal  thereto,  &c.  And  it  was 
further  agreed,  that  in  case  the  charterer's  agent 
should  be  unable  to  furnish  a  cargo  of  guano  at 
the  ports  or  places  therein  provided,  they  should 
have  power  to  send  the  vessel  to  any  other  safe 
port  or  ports,  place  or  places,  for  the  purpose  of 
obtaining  a  cargo  of  guano  in  the  manner  afore- 
said, or-  of  other  goods,  &c.,  in  which  case  they 
were  to  pay  for  such  service  as  hire  for  the  said 
vessel  after  the  rate  of  los.  6d.  per  ton,  per  month, 
such  pay  or  hire  to  commence  from  the  day  of  the 
vessel's  clearing  outwards  at  the  Custom  House, 
London,  and  to  terminate  upon  the  vessel's  return 
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to  her  port  of  delivery  as  thereinbefore  provided 
for,  and  the  discharge  of  the  cargo.  If  the  freight- 
er's agent  intended  so  to  employ  the  vessel,  they 
were  to  give  the  master  written  notice  of  such 
their  intention,  on  production  whereof  the  freight- 
ers engaged  to  pay  the  owner  in  cash  on  account 
three  months'  pay  for  the  hire  of  the  vessel,  and 
the  balance  to  be  paid  on  the  vessel's  return  as 
aforesaid.  The  charterers  instructed  their  agent 
on  the  south-west  coast  of  Africa  that  the  ship 
should  proceed  according  to  his  instructions,  and 
that  in  case  she  could  not  find  a  cargo,  she  should 
proceed  where  he  deemed  it  likely  to  procure  one. 
The  vessel  sailed  pursuant  to  the  charterers' 
directions  to  an  island  on  the  south-west  coast 
of  Africa,  where  the  agent  met  her,  and  informed 
the  captain  that  there  was  no  guano  to  be  had 
there,  and  that  she  must  procure  a  cargo  in  Sal- 
danha  Bay  (another  place  on  the  same  coast)  and 
must  proceed  to  the  Cape  for  a  license  to  load  a 
cargo  there.  The  vessel  accordingly  sailed  for 
the  Cape,  but  being  there  required  to  enter  into 
an  engagement  to  sign  and  hand  over  bills  of 
lading  for  the  cargo  as  a  security  for  the  charges 
of  the  license  ;  the  captain  refused  to  do  so  unless 
the  agent  would  make  the  freight  payable  accord- 
ing to  the  time  employed,  instead  of  according  to 
the  weight  of  the  cargo,  and  the  latter  accordingly 
gave  the  captain  notice  that  he  engaged  him  upon 
time,  according  to  the  latter  clause  of  the  charter- 
party  : — Held,  that,  under  such  circumstances,  this 
clause  had  come  into  operation,  and  that  the  time 
freight  was  recoverable.  Fenwick  v.  Boyd,  15  M. 
&  WV  632. 

The  vessel  having  loaded  a  cargo  of  guano  at 
Saldanha  Bay,  proceeded  therewith  to  England, 
and,  under  the  charterers'  instructions,  went  to 
Southampton  to  discharge  her  cargo.  The  char- 
terers wrote  to  the  captain  there,  stating  that, 
without  prejudice  to  the  charter-party,  or  any  dis- 
pute connected  with  the  vessel,  their  wishes  were 
that  it  should  be  landed  and  warehoused  in  the 
Southampton  Docks  in  bulk,  which  was  according- 
ly done  : — Held,  that,  upon  such  landing  of  the 
cargo,  the  balance  of  the  freight  became  payable 

n. 

The  actual  earning  of  freight  under  a  charter- 
party  is  not  a  condition  precedent  to  the  right  of 
the  shipbroker  to  his  commission  for  procuring  the 
execution  of  the  charter-party.  Hill  v.  Kitching, 
3  C.  B.  299. 

Freight  and  Demurrage.]  — An  assignee  of  a  bill 
of  lading,  who  claims  and  receives  goods  under  it, 
is  bound  by  the  terms  of  the  bill  of  lading,  nol 
only  as  to  the  amount  of  freight,  but  also  for  demur- 
rage, if  he  do  not  unload  the  ship  within  the  time 
limited  by  the  bill  of  lading,  according  to  the  terms 
thereof,  and  there  is  a  sufficient  consideration 
arising  on  the  claim  of  the  goods  by  the  consignee 
from  which  the  law  will  infer  a  promise  by  the 
consignee  to  pay  such  demurrage  as  well  as  the 
freight.  Stindt  v.  Roberts,  2  B.  C.  Rep.  212 
12  Jur.  518  ;  17  L.  J.,  Q.  B.,  166— Erie. 

The  liability  of  a  consignee  or  indorsee  of  a  bil 
of  lading  to  pay  freight  is  a  mere   contract,   the 
consideration  for  which  is  the  delivery  of  the  goods 
to  him  at  his  request.     Kemp  v.  Clark,  12  Jur.  670' 
17  L.  J.,  Q.  B.,305. 

A  declaration  in  an  inferior  court,  containing  th 
common  indebitatus  count  for  freight,  and  whicl 
alleges  the  delivery  of  the  goods  at  the  request  o 
the  defendant  to  have  been  within  the  jurisdictioi 
of  such  Court,  sufficiently  shows  that  the  cause  o 


ction  arose  within  the  jurisdiction  ;  as  the  words, 
'  at  the  request  of  the  defendant,"  are  to  be  taken 
o  apply  to  the  delivery  of  the  goods  only,  and  not 
o  the  carriage  of  them,  which  may  have  been  out 
f  the  jurisdiction.  76. 

Demurrage.} — In  fixing  the  amount  of  demur- 
age  to  be  paid   for   the  detention  of  the  vessel 
during  the  repairs,  a  deduction  must  be  made  from 
he  gross  freight  of  so  much  as  would  in  ordinary 
cases  be  disbursed  on  account  of  the  ship's  expenses 
n  the  earning  of  the  freight.     The  Gazelle,  2  Rob. 
Adm.  Rep.  279. 

Bottomry.}  —  Bottomry  bond  given  at  Pernam- 
>uco  upon  the  ship,  freight,  and  cargo,  resisted  by 
he  consignees  of  the  cargo  upon  the  ground — 
irst,  that  the  advances  were  made  by  persons  act- 
ng  in  the  capacity  of  ship-agents  at  the  time  the 
bond  was  given.  Secondly,  that  the  disbursements 
were  made  with  the  understanding  that  they  should 
>e  covered  by  bills  of  exchange  upon  the  owners 
of  the  ship.  Thirdly,  that  the  repairs  upon  the 
vessel  were  improvidently  undertaken,  and  the 
vessel  should  have  been  sold  and  the  cargo  trans- 
hipped. Objection  overruled,  and  the  bond  sus- 
tained. The  Lord  Cochrane,  2  Rob.  Adm.  Rep. 
320. 

A.  bought  up  several  simple  contract  debts  due 
on  account  of  a  certain  ship;  he  afterwards  ad- 
vanced money  on  bottomry  on  the  same  ship,  and 
repaid  himself  out  of  the  money  so  advanced  the 
sums  which  he  had  paid  for  the  purchase  of  the 
debts  : — Held,  that  he  could  not  so  repay  himself, 
and  that  the  bond  was  consequently  invalid  as  to  the 
items  relating  to  the  debts  purchased.  The  Ocean, 
10  Jur.  504— Adm. 

Where  the  conduct  of  the  bondholder  has  been 
such  as  to  give  reasonable  ground  for  suspicion, 
and  to  justify  the  opposition,  the  Court,  although 
it  pronounces  for  the  bond,  will  make  no  order  as 
to  costs.  76. 

Bottomry  may  legally  take  place  whenever  a  ship 
is  engaged  in  a  voyage  within  the  intention  of  the 
owners,  declared  by  them  in  any  instrument,  or 
where  such  intention  and  consent  is  to  be  inferred 
from  the  tacts  of  the  case,  whether  the  voyage  be 
called  intermediate  or  not;  so  that  a  bottomry 
bond  may  be  valid,  whatever  number  of  voyages 
the  adventure  may  include,  provided  such  voyages 
be  in  the  legal  or  de  facto  contemplation  of  the 
owners.  The  Mary  Ann,  10  Jur.  253 — Adm. 

Repairs  and  expenses  became  necessary  in  con- 
sequence of  an  accident  antecedent  to  a  particular 
voyage  :  the  bond  given  to  meet  these  expenses  was 
not  dated  till  after  the  completion  of  that  voyage 
— Held,  that  this  objection  was  not  fatal,  and  that 
the  bond  was  not  invalidated  on  that  account.  Ib. 

Bottomry  bonds  duly  executed  and  in  proper 
form  are  sacred  instruments,  only  so  far  that  the 
legal  presumption  is  in  favour  of  their  validity.  Ib. 

A  ship  being  in  need  of  repairs,  part  of  the  cargo 
was  sold,  and  three  bottomry  bonds  were  granted 
by  the  master:  the  first  of  the  bonds  in  date  was 
on  the  ship  only  ;  the  second  on  the  cargo  only  ; 
and  the  third  on  the  ship  only.  The  validity  of  all 
three  was  admitted  : — Held,  first,  that  the  third 
bond  must  be  first  paid,  and  that  it  must  be  so 
paid  out  of  the  proceeds  of  the  ship  only.  That 
the  remaining  proceeds  of  the  ship  must  go  in  dis- 
charge of  the  first  bond  ;  and,  if  the  proceeds  of 
the  ship  were  exhausted  by  payment  of  these  two 
bonds,  then  the  third  bond  must  be  paid  out  of  the 
proceeds  of  the  freight  (though  not  hypothecated) 
and  the  cargo;  and,  if  the  proceeds  of  the  ship 
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should  not  be  sufficient  to  pay  the  two  bonds  on 
the  ship,  the  holders  of  the  first  dated  bond  on  the 
ship  must  go  without  payment  so  far  as  the  pro- 
ceeds were  insufficient.  The  Constancia,  10  Jur. 
845— Ad  m. 

Held,  secondly,  that  such  charges  as  towage, 
pilotage,  and  seamen's  wages,  must  be  paid  out 
of  the  gross  freight  and  the  proceeds  of  the  ship 
rateably,  and  before  payment  made  on  any  of  the 
bonds.  Ib. 

Held,  thirdly,  that  a  claim,  made  by  the  con- 
signees of  that  part  of  the  cargo  which  was  sold, 
to  be  repaid  out  of  the  funds  in  court,  and  before 
payment  of  the  bonds,  and  could  not  be  sus- 
tained. Ib. 

Debts  having  been  properly  incurred  for  the 
necessary  expenditure  and  disbursements  of  a 
ship,  in  order  to  pay  off  a  considerable  part  of 
these  debts,  money  was  borrowed  on  bottomry: — 
Held,  that  it  was  not  illegal  to  advance  the  money 
for  the  purpose  of  paying  off  such  debts,  and  that 
the  validity  of  the  bond  was  not  thereby  affected. 
The  Hebe,  10  Jur.  227— Adm. 

The  validity  of  a  bottomry  bond  being  esta- 
blished, on  reference  to  the  registrar  and  mer- 
chants, they  reported  the  sum  of  4117.  due  upon 
it,  the  amount  claimed  being  3099/.  The  report 
was  not  objected  to.  The  holders  of  the  bond 
condemned  in  the  costs  of  the  reference.  The 
Catherine,  11  Jur.  739 — Adm. 

Semble,  a  bottomry  bond,  given  by  the  captain 
of  a  ship  at  a  foreign  port,  is  not  necessarily  void 
because  there  was  time,  during  the  ship's  stay  at 
such  port,  for  the  captain  to  have  written  home  to 
his  employers  and  to  have  received  an  answer; 
but,  at  all  events,  if  the  omission  of  the  captain, 
under  such  circumstances,  to  communicate  with 
his  employers,  is  intended  to  be  relied  on  as  inva- 
lidating the  bond,  it  ought  to  be  specifically 
charged  in  a  bill  filed  in  the  Court  of  Chancery  to 
set  aside  such  bond,  otherwise,  although  it  appear 
in  evidence,  it  will  not  be  regarded.  Glascott  v. 
Lang,  2  Ph.  310  ;  11  Jur.  642  ;  16  Law  J.,  Chanc., 
429. 

The  charterer  of  a  ship  in  a  foreign  port,  who  had 
notice  of  a  prior  mortgage  on  the  ship  and  its 
future  earnings,  agreed  with  the  master,  who  was 
also  owner,  to  advance  on  bottomry  such  sum  as 
should  be  necessary  to  equip  the  ship  for  the  home- 
ward voyage,  and  a  bottomry  bond  was  accord- 
ingly executed,  but  the  amount  of  the  necessary 
expenses  of  outfit  turned  out  greater  than  that 
for  which  the  bond  was  given  : — Held,  that,  as 
against  the  mortgagee,  he  was  not  entitled  to  set 
off  the  excess  against  the  sum  which  became  due 
under  the  charter-party.  Dobson  v.  Lyall,  2  Ph. 
323,  n.;  11  Jur.  641. 

Rights  of  Owners  and  others,  arising  out  of  the 
Law  applicable  to  Property  in  Ships.]  — Part-owners 
are  tenants  in  common  of  a  ship,  but  jointly  in- 
terested in  her  use  and  employment;  and  the  law 
as  to  the  earnings  of  a  ship,  whether  as  freight, 
cargo,  or  otherwise,  follows  the  general  law  of 
partnership.  Green  v.  Briggs,  6  Hare,  395 ;  12 
Jur.  326;  17  L.  J.,  Chanc.,  323. 

A  part-owner  of  a  ship  has  a  right  to  require  the 
gross  freight  to  be  applied,  in  the  first  place,  in 
payment  of  the  expense  of  the  outfit  of  the  ship 
for  the  voyage  in  which  the  freight  was  earned, 
notwithstanding  he  might  sue  his  co-owners  for 
their  proportion  of  the  expenses  before  the  ad- 
venture ends.  Ib. 


The  same  rule  applies  to  the  expenses  of  repairs 
to  the  hull  of  the  ship,  where  such  repairs  were 
done  with  a  view  to  the  particular  adventure  in 
which  the  earnings  were  made,  and  without  which 
that  adventure  could  not  have  been  undertaken  ; 
and  it  would  seem  that  the  circumstance  that  such 
repairs  are  not  exhausted  in  the  adventure,  does 
not  create  any  exception  to  the  rule.  Ib. 

The  term  "lien"  does  not  properly  describe 
the  right  of  a  part-owner  to  be  reimbursed,  out  of 
the  gross  freight,  the  amount  of  expenses  incurred 
in  the  prior  repair  and  outfit  of  the  ship.  Green  v. 
Briggs,  6  Hare,  400 ;  12  Jur.  326  :  17  L.  J..  Chanc., 
323. 

Quaere,  whether  insurance  brokers  have  a  lien 
on  a  policy  effected  by  them  for  the  general  ba- 
lance due  from  their  principal  ?  Bosanquet,  Ex 
parte,  1  De  Gex,  432. 

The  master  of  a  ship  has  no  lien  on  the  certifi- 
cate of  registry,  either  for  his  wages  or  for  monies 
disbursed  by  him  for  the  use  of  the  ship;  nor  have 
the  shipbrokers  any  lien  on  the  certificate  of  re- 
gistry for  advances  made  by  them  to  the  owner 
for  the  use  of  the  ship.  Gibson  v.  Ingo,  6  Hare, 
112. 

The  master  of  a  ship  has  no  claim  on  the  accru- 
ing freight,  either  for  his  wages  or  for  monies  dis- 
bursed by  him  for  the  use  of  the  ship.  Ib. 

Shipbrokers  advancing  monies  to  the  owner  of 
a  ship  for  the  ship's  use,  having  at  the  same  time 
notice  (by  an  indorsement  on  the  certificate  of 
registry)  of  a  prior  mortgage  on  the  ship,  are  not 
entitled  to  be  re-paid  their  advances  out  of  the 
freight  in  priority  to  the  mortgagee,  although  the 
mortgagee  does  not  take  possession  of  the  ship 
until  after  she  has  entered  the  docks  from  her 
homeward  voyage.  /&. 

The  vendor  of  a  ship,  with  a  covenant  for  title, 
retains,  after  the  sale,  (in  order  that  he  may  fulfil 
his  contract,  and  defend  himself  against  an  action 
brought  upon  his  covenant),  such  an  interest  in  the 
certificate  of  registry  as  enables  him  to  sustain  a 
suit  for  its  delivery  against  a  party  unlawfully  de- 
taining it.  Ib. 

Salvage.]  — [The  9  £  10  Viet.  c.  99,  consolidates 
the  Laws  of  Wreck  and  Salvage.] 

Defence  in  a  suit  for  salvage,  that  the  salvors 
undertook  to  perform  the  alleged  service  for  a 
stipulated  reward,  overruled  as  contrary  to  the 
probabilities  of  the  case.  Where  steamers  go  out 
of  port  for  the  express  purpose  of  rendering  as- 
sistance to  vessels  represented  to  be  in  distress, 
the  time  and  expense  incurred  in  reaching  the 
vessel  is  to  be  taken  into  the  calculation  in  fixing 
the  amount  of  the  salvage  remuneration.  The 
Graces,  2  Rob.  Adm.  Rep.  294. 

A  salvage  claim,  in  part  sustained  and  in  part 
dismissed,  upon  the  ground  that  the  salvors  had 
misconducted  themselves  in  the  latter  stages  of 
the  alleged  service,  by  continuing  to  obtrude  their 
services  after  they  had  been  formally  discharged 
by  the  owners  ;  full  costs  not  allowed,  but  a  sum 
nomine  expensarum  only  given,  in  consideration 
of  the  salvors'  misconduct.  The  Glasgow  Packet, 
Id.  306. 

Rule  laid  down  by  the  Court  respecting  the  pro- 
duction of  protests,  viz.  that  in  all  cases  of  salvage 
they  ought  to  be  brought  in.  In  cases  of  salvage 
it  is  the  usage  of  the  Court  to  take  the  whole 
value  of  the  ship  and  cargo,  and  assess  the  amount 
of  the  remuneration  upon  the  whole,  each  paying 
its  due  proportion.  Not  competent  to  parties  to 
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aver  that  the  services  were  of  greater  importance 
to  the  ship  than  they  were  to  the  cargo,  and, 
therefore,  that  the  ship  should  bear  the  greater 
burthen,  or  vice  versa.  The  Emma,  Id.  315. 

Pilots  going  on  board  a  vessel  in  a  leaky  condi- 
tion, and  assisting  the  crew  and  keeping  down  the 
water  by  pumping,  entitled  to  be  rewarded  as 
salvors.  The  Hebe,  2  Rob.  Adm.  Rep.  246. 

Motion  for  a  monition,  calling  upon  the  owner 
of  a  raft  of  timber,  which  was  found  flotsam  in 
Yarmouth  Harbour,  to  show  cause  why  salvage 
should  not  be  awarded  for  the  rescue  and  pre- 
servation of  the  same.  Motion  rejected,  upon  the 
ground  that  the  Court  did  not  possess  a  jurisdic- 
tion over  the  subject  matter  under  3  &  4  Viet. 
c.  65,  s.  6.  Raft  of  Timber,  2  Rob.  Adm.  Rep. 
251. 

A  person  who,  under  an  agreement  with  the 
master  of  a  stranded  vessel,  had  taken  charge  of 
the  ship,  and  had  succeeded  in  saving  and  ware- 
housing a  portion  of  the  cargo,  the  vessel  having 
gone  to  pieces, — Held,  entitled  to  a  salvage  re- 
muneration, although  his  services  were  to  be  con- 
sidered in  the  character  of  a  meritorious  agency, 
rather  than  of  salvage  services.  The  Favourite, 
2  Rob.  Adm.  Rep.  255. 

A  claim  of  salvors  setting  up  an  inflamed  and 
exaggerated  statement  of  alleged  salvage,  dis- 
missed, and  the  salvors  condemned  in  the  costs. 
The  crew  of  a  vessel  proceeded  against  coming 
forward  uno  ore  to  depose  against  the  interest  of 
the  owners,  causes  a  suspicion  in  the  mind  of  the 
Court.  The  Towan,  2  Rob.  Adm.  Rep.  259. 

Where  essential  service  has  been  rendered,  the 
amount  of  compensation  for  that  service  may  not 
only  be  diminished  by  reason  of  the  subsequent 
negligence  or  misconduct  of  the  salvors,  but  all 
reward  may  be  forfeited.  The  Dosseitei,  10  Jur. 
865 — Adm. 

A  ship  in  great  distress  was  taken  by  the  salvors 
to,  and  anchored  in,  a  place  of  comparative  safe- 
ty :  she  might  have  been  placed  in  perfect  safety, 
if  the  salvors  had  then  availed  themselves  of  fur- 
ther assistance,  which  was  offered  ;  but,  instead 
of  so  doing,  they  left  her  at  anchor  for  six  hours, 
while  they  proceeded  for  ropes  and  spars  to  their 
own  port : — Held,  that  the  salvors  had  not  con- 
ducted themselves  with  due  regard  to  the  lives 
and  property  on  board  the  ship,  and  that  the 
amount  of  salvage  must  be  diminished.  76. 

A  ship  in  charge  of  a  licensed  pilot  got  upon 
the  Goodwin  Sands  ;  she  was  assisted  off  by  a 
steamer,  taken  in  tow,  and  then  got  upon  Sand- 
wich Flats — Held,  that,  as  the  getting  on  Sand- 
wich Flats  might  have  been  prevented  by  ordinary 
care  and  skill  on  the  part  of  the  steamer,  the  claim 
for  salvage  must  be  dismissed  ;  and  that  the  master 
and  crew  of  the  steamer  were  not  relieved  from 
the  responsibility  of  watching  the  course  of  the 
ship  because  she  had  a  licensed  pilot  on  board. 
The  Duke  of  Manchester,  10  Jur.  863— Adm. 

The  crew  of  a  stranded  vessel  having  taken  to 
their  boats,  in  making  for  the  nearest  land  fell  in 
with  another  vessel,  also  stranded,  and  abandoned 
by  the  crew.  Having  boarded  the  vessel,  they 
succeeded  in  getting  her  off,  and  bringing  her 
safely  to  England.  A  claim  to  participate  in  the 
salvage,  set  up  by  the  owner  of  the  vessel  to  which 
the  salvors  belonged,  upon  the  ground  that  the 
salvors  were  enabled  to  reach  the  vessel  solely  by 
means  of  the  boats  and  the  use  of  his  compass  ; 
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secondly,  that  some  of  the  salvors  were  his  appren- 
tices. 300?.  awarded  to  the  actual  salvors.  Claim 
of  the  owner  rejected.  The  Two  Friends,  2  Rob. 
Adm.  Rep.  349. 

A  ship  sunk  on  the  Nore  Sand  was  raised  by 
means  of  an  apparatus,  and  an  action  brought 
against  her  in  a  cause  of  salvage,  civil  and  mari- 
time. The  owners  appeared  under  protest,  alleg- 
ing that  the  Court  had  no  jurisdiction,  the  services 
having  been  rendered  under  an  agreement  made 
upon  land.  Protest  overruled,  on  the  grounds — 
First,  that  the  services  were  salvage  services  ;  and, 
therefore,  the  Court  had  jurisdiction  over  the  sub 
ject-matter.  Secondly,  that,  having  original  juris- 
diction over  the  subject-matter,  the  Court  had 
jurisdiction  over  the  incidents.  Thirdly,  that  the 
Court  had  jurisdiction  over  agreements  made  upon 
land  for  the  performance  of  salvage  services.  The 
Catherine,  12  Jur.  682— Adm. 

Persons  who  furnish  boats  or  other  articles  of 
use  for  salvage  purposes,  are  not  entitled  to  be 
paid  as  salvors,  but  for  the  use  of  the  articles 
which  they  have  supplied.  The  Charlotte,  12  Jur. 
587— Adm. 

The  value  of  the  property  was  12,0001.,  and  the 
salvage  service  was  performed  with  little  labour, 
risk,  or  difficulty.  Bail  required  by  the  salvors  to 
the  amount  of  7000/.  In  decreeing  salvage  and 
costs,  the  Court  directed  all  the  expenses  incurred 
up  to  the  time  of  giving  in  the  act  on  petition  to 
be  deducted  from  the  costs.  76. 

Derelict  does  not  mean  in  all  cases  an  abandon- 
ment sine  animo  recuperandi ;  and  a  ship  may,  for 
the  purposes  of  salvage,  be  considered  a  derelict, 
though  the  expectation  of  recovering  her  may  exist. 
The  Genesse,  12  Jur.  401— Adm. 

A  ship,  in  a  situation  of  great  peril,  was  assisted 
by  smacks,  but  the  essential  service  of  bringing 
her  away  from  the  place  she  was  in  to  one  of  safety 
was  performed  by  a  steamer,  the  services  of  the 
smacks  being  of  no  importance  in  the  end,  by  rea- 
son of  the  steamer's  coming  up  : — Held,  that  the 
smacks,  notwithstanding  the  effective  service  of 
the  steamer,  were  entitled  to  a  large  reward.  Ib. 

In  a  cause  of  salvage,  the  pilot  on  board  the 
ship  to  which  the  service  was  rendered,  refused  to 
make  an  affidavit  for  the  salvors,  and  in  the  affida- 
vit which  he  made  on  behalf  of  the  owners  of  the 
ship,  he  left  out  important  facts: — Held,  that  where 
a  witness  refuses  to  make  an  affidavit,  or  withholds 
facts  to  which  he  could  depose,  the  Court  will 
summon  and  compel  him  to  be  examined  by  word 
of  mouth,  under  stat.  3  &  4  Viet.  c.  65,  s.  7.  The 
Prince  of  Wales,  12  Jur.  163 — Adm. 

The  agent  for  the  salvors  had  made  certain 
advances  to  them,  and  applied  for  repayment  out 
of  the  salvage  decreed  by  the  Court : — Held,  that 
the  Court  could  make  no  order  for  the  repayment. 
The  Louisa,  12  Jur.  946 — Adm. 

A  receiver  of  Admiralty  droits,  on  notice  from 
the  agent  of  salvors,  detained  a  ship,  which  he 
afterwards  released,  taking  as  security  a  bond 
from  two  persons,  as  sureties  for  the  master  and 
owners  of  the  ship  and  cargo,  and  submitting  them 
selves  to  the  jurisdiction  of  the  Court  of  Admi- 
ralty to  answer  such  salvage  as  should  be  decreed 
by  that  Court;  and,  unless  they  should  do  so,  con- 
senting that  execution  should  issue  against  them, 
their  heirs,  executors,  and  administrators,  goods 
and  chattels,  wheresoever  the  same  should  be 
found  :— Held,  that  the  Court  of  Admiralty  had  no 
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jurisdiction  to  enforce  the  bond.     The  Bagnall, 
12  Jur.  1008— Adm. 

Droits  of  Admiralty.}  — A  vessel  which  had 
stranded  within  low-water  mark,  and  which  was 
taken  possession  of  by  the  bailiff  and  the  lord  of 
the  manor,  not  at  low  water,  but  when  the  tide 
was  in  to  the  extent  of  some  feet,  condemned  as 
droits  of  admiralty  ;  claim  of  the  lord  of  the  manor 
to  the  proceeds  of  sale  thereof  as  wreckum  maris 
overruled.  The  Pauline,  2  Rob.  Adm.  Rep.  358. 

Semble,  the  jurisdiction  of  the  Admiralty  sub- 
sists at  the  time  when  the  shore  is  covered  with 
water;  the  jurisdiction  of  the  common  law  when 
the  land  is  left  dry.  Ib. 

Piracy.} — Bounties  upon  the  capture  of  pirati- 
cal prahns,  decreed  in  respect  of  their  crews, 
under  the  stat.  6  Geo.  4,  c.  49.  Serhassan,  2  Rob. 
Adm.  Rep.  354. 

SLANDER — See  DEFAMATION. 


SLAVE  TRADE— See  CONTRACT. 

Protest  against  an  appeal  sustained,  the  appel- 
lants (Brazilian  subjects)  the  owners  of  the  cargo 
on  board  a  vessel  seized  and  condemned  under  the 
5  Geo.  4,  c.  113,  having  failed  to  procure  an  inhi- 
bition to  issue  within  twelve  months  from  the  date 
of  the  condemnation.  Lopez  v.  Burslem,  4  Moore, 
300. 

The  5  Geo.  4,  e.  113,  (the  Slave  Abolition  Act), 
s.  29,  enacts,  "  that  no  appeals  shall  be  prose- 
cuted from  any  sentence  of  any  Court  of  Admiralty 
or  Vice-Admiralty  (except  in  any  Vice-Admiralty 
Court  at  the  Cape  of  Good  Hope,  or  to  the  east- 
ward thereof,)  unless  an  inhibition  be  applied  for 
and  decreed  within  twelve  months  from  the  time 
of  the  decree  or  sentence  being  pronounced  : — 
Held,  to  apply  to  foreigners  as  well  as  British  sub- 
jects. Ib. 

Proceedings  taken  against  a  vessel  seized  under 
the  2  &  3  Viet.  c.  73,  are  to  be  according  to  the 
rules  and  regulations  established  under  the  2  &  3 
Will.  4,  c.  51,  and  not  according  to  the  forms  of 
the  civil  law.  Guimaraens  v.  Preston,  4  Moore, 
167. 

A  party  attached  for  non-payment  of  costs  de- 
creed against  him  in  an  appeal  under  the  Slave 
Trade  Act,  in  which  the  Crown  and  the  captors 
were  the  respondents  ;  upon  supersedeas  by  the 
Crown,  ordered  to  be  discharged  out  of  custody, 
notwithstanding  the  captors'  objection  to  the  Crown 
receiving  costs  out  of  the  proceeds  of  the  sale  ol 
the  vessel  condemned.  Jennings  v.  Hill,  (The  Au- 
gusta}, 4  E.  F.  Moo.  369. 

By  the  44th  sect,  of  the  5  Geo.  4,  c.  113,  the 
captors  of  a  vessel  employed  contrary  to  the  pro- 
visions of  the  act,  are  only  entitled  to  a  moiety  ol 
the  proceeds  of  the  sale  thereof,  after  deducting 
the  costs  of  prosecution.  Ib. 

The  principles  of  recapture  in  prize  cases  apply 
to  vessels  recapturing  ships  engaged  in  the  slave 
trade.  The  Felicidadc,  otherwise  Virginia,  12  Jur. 
441 — Adm. 

Therefore,  where  a  ship  was  first  taken  by  one 
of  her  Majesty's  vessels,  and  afterwards  rescuec 
by  her  own  crew  and  the  prize  crew  destroyed 
and  subsequently  recaptured  by  another  of  her 
Majesty's  vessels — Held,  that  the  latter  only  was 
entitled  to  the  bounties  on  tonnage  granted  under 
1  &2  Viet,  c.47,  e.  3.  Ib. 


SMALL  DEBTS  ACT — See  EXECUTION,  PRISONER. 

[The  9  4-  10  Viet.  c.  95,  is  the  new  act  for  the  re- 
covery of  small  debts  and  demands  in  England.} 

SMUGGLING. 

The  8  &  9  Viet.  c.  87,  s.  2,  enacts,  that  if  any 
foreign  vessel  shall  be  found  within  one  league  of 
the  coast  of  the  United  Kingdom,  having  on  board 
any  spirits,  not  being  in  a  cask  of  certain  dimen- 
sions, or  (inter  alia)  any  tobacco  stalks,  the  spirits, 
&c.,  and  the  tobacco  stalks,  and  vessel,  shall  be 
forfeited.  Sect.  4  enumerates  certain  excepted 
cases,  in  which  vessels  shall  not  be  forfeited  for 
having  on  board  tobacco,  &c.  Sect.  50  enacts, 
that  every  subject  of  her  Majesty  who  shall  be 
found  on  board  any  vessel  liable  to  forfeiture  under 
this  act,  for  being  found  within  any  of  the  dis- 
tances in  the  act  mentioned  from  the  United  King- 
dom, having  on  board  such  goods  or  things  as  sub- 
ject such  vessel  to  forfeiture,  and  every  person  not 
being  a  subject  of  her  Majesty,  who  shall  be  found 
on  board  any  vessel  liable  to  forfeiture  for  any  of 
the  causes  aforesaid,  within  one  league  of  the 
United  Kingdom,  shall  upon  conviction  be  liable 
to  imprisonment  : — Held,  by  Coleridge  and  Erie, 
JJ.  (Lord  Denman,  C.  J.  dubitante),  that,  in  a  war- 
rant of  commitment  for  an  offence  under  sect.  50, 
it  was  not  necessary  to  negative  the  exceptions  in 
sect.  4,  the  creation  of  the  offence  and  the  excep- 
tion to  it  being  in  different  sections.  In  re  Van 
Boven,  2  New  Sess.  Cas.  492— Q.  B. 

By  sect.  2  of  stat.  8  &  9  Viet.  c.  87,  if  any  vessel 
shall  be  found  or  discovered  to  have  been  within 
one  league  of  the  coast  of  the  United  Kingdom, 
any  such  vessel  having  on  board  any  tobacco  stalks, 
such  tobacco  stalks  and  also  the  vessel  shall  be 
forfeited.  By  sect.  4,  it  is  enacted,  that  nothing 
herein  contained  shall  extend  to  render  any  vessel 
of  the  burthen  of  120  tons  or  upwards  liable  to  for- 
feiture, if  really  bound  from  one  foreign  port  to 
another  foreign  port,  and  pursuing  such  voyage, 
wind  and  weather  permitting.  By  sect.  58,  when 
any  person  shall  have  been  detained  by  any  officer 
of  customs,  for  any  offence  against  this  act,  and 
shall  have  been  taken  before  any  justice  of  the 
peace,  if  it  shall  appear  to  such  justice  that  there 
is  reasonable  cause  to  detain  such  person,  such 
justice  may,  and  he  is  hereby  authorized  and  re- 
quired to  order  such  person  to  be  detained  a  reason- 
able time,  and  at  the  expiration  of  such  time  to  be 
brought  before  any  two  justices  of  the  peace,  who 
are  hereby  authorized  and  required  finally  to  hear 
and  determine  the  matter.  By  sect.  103,  every  con- 
viction or  warrant  of  commitment  for  any  offence 
committed  against  this  act  shall  be  deemed  valid, 
in  which  the  offence  is  set  forth  in  the  words  of  the 
act;  and  no  warrant  of  commitment  Tor  any  such 
offence  shall  be  held  void  by  reason  of  any  defect, 
provided  it  be  alleged  that  the  party  has  been  con- 
victed of  such  offence,  and  provided  it  shall  ap- 
pear to  the  court  or  judge,  before  whom  such 
warrant  is  returned,  that  such  conviction  proceeded 
on  good  and  valid  grounds.  A  warrant  of  commit- 
ment, under  the  50th  section,  stated  the  offence 
to  be,  "  that  the  said  J.  V.  B.,  not  being  a  subject 
of  her  Majesty,  was  found  upon  the  high  seas, 
within  one  league  of  the  coast  of  the  county 
of  L.,  on  board  a  certain  vessel,  the  said  vessel 
having  on  board  at  the  time  tobacco  stalks,  con- 
trary to  the  form  of  the  statute."  The  prisoner 
B.,  with  two  other  persons,  was,  on  the  19th 
August,  1846,  detained  by  an  officer  of  customs, 
and  upon  being  taken  before  the  magistrates  of  the 
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borough  of  G.,on  the  21st  August,  he  was  ordered 
to  be  detained  in  the  town  gaol,  and  to  be  brought 
up  on  the  31st,  at  10  A.  M.  Upon  the  31st,  the 
magistrates  heard  one  of  the  cases,  and  adjourned 
the  case  of  the  prisoner  till  the  following  morning, 
Sept.  1,  when  he  was  convicted,  and  committed  to 
the  county  gaol  : — Held,  first,  that  the  jurisdiction 
of  the  magistrates  was  given  by  sect.  50,  not  by 
sect.  58;  and  therefore,  whether  the  detention  of 
the  prisoner  from  the  21st  August  until  the  31st 
August  was  legal  or  not,  without  an  order  in 
writing,  and  whether  the  remanding  of  the  prisoner 
from  the  31st  August  to  the  1st  September  was 
regular  or  not,  were  immaterial  to  the  validity  of 
the  conviction.  Ex  party  Van  Boven,  11  Jur.  119; 
16  Law  J.,  M.  C.,  5— Q.  B. 

Held,  secondly,  (Lord  Denman,  C.  J.,  doubting), 
that  the  warrant  of  commitment  was  good,  though 
it  did  not  negative  the  exception  in  sect.  4.  76. 

Qumre,  whether  the  Court  could  look  at  the  de- 
positions before  the  magistrates,  produced  for  the 
purpose  of  making  it  appear  that  the  conviction 
proceeded  on  good  and  valid  grounds,  unless  they 
were  brought  up  by  certiorari  1  Ib. 

SOLICITOR — See  ATTORNEY. 

I.  DUTIES,  LIABILITIES,  AND  RIGHTS. 
II.  BILL  OF  COSTS,  TAXATION,  &c. 
III.  CASES  UNDER  6  &  7  VICT.  c.  73. 

I.  DUTIES,  LIABILITIES,  AND  RIGHTS. 

Duty  of  solicitors  to  check  useless  litigation. 
Ottley  v.  Gilby,  8  Bea.  602. 

After  considerable  delay  in  the  prosecution  of  a 
suit,  the  solicitor  of  a  deceased  party  was  served 
with  a  notice  of  motion  : — Held,  that  his  duty  to 
the  Court  rendered  it  proper  for  him  to  appear  on 
the  motion.  Chalie  v.  Gywnne,  9  Bea.  319. 

A  solicitor  is  not  at  liberty  to  deal  with  his 
client  for  a  security  for  a  debt  due  to  him  by  a 
third  person,  without  giving  to  his  client  all  the 
information  he  possesses  connected  with  his  de- 
mand and  the  nature  of  the  security.  Higgins  v. 
Joyce,  2  Jones  &  Lat.  282. 

Therefore,  where  a  solicitor  took  from  his  client 
a  security  on  a  sum  of  money  charged  upon  the 
estate  of  the  principal  debtor,  for  the  recovery  of 
which  the  client  was  then  prosecuting  a  suit  in 
equity,  and  did  not  disclose  to  him  the  circum- 
stances connected  with  that  estate,  and  particu- 
larly that  he,  the  solicitor,  had  other  demands 
affecting  it,  a  bill  to  enforce  that  security  was  dis- 
missed with  costs.  Ib. 

A  solicitor  took  an  insufficient  security  for  his 
client,  and  the  nature  of  the  transaction  was  such 
as,  in  the  opinion  of  the  Court,  to  create  a  case  ol 
combined  agency  and  trust: — He  was  held,  under 
the  circumstances,  personally  responsible  for  the 
deficiency  and  for  the  costs  of  the  suit.  Craig  v. 
Watson,  8  Bea.  427. 

A  solicitor  acted  for  both  parties  in  the  matter 
of  a  voluntary  settlement,  which  was  set  aside  for 
undue  influence.  He  was  made  a  defendant  to 
the  suit  for  that  purpose.  The  Court,  though  ex- 
onerating him  from  culpability  in  the  matter,  made 
him  bear  his  own  costs,  because  he  had  not  acted 
with  proper  prudence  in  the  matter.  Harvey  v 
Mount,  8  Bea.  439  ;  9  Jur.  741;  14  Law  J.,  Chanc., 
233. 

In  drawing  up  a  decree,  the  word  "  inquiry 
was  erroneously  inserted  for  the  word  "  sale."    It 


became   necessary  for  the  defendant  to  make  an 
application  to  correct  the  error: — Held,  that  the 
olicitor  of  the   defendant  must    bear    the  costs. 
In  re  Bolton,  9  Bea.  272;  10  Jur.  22. 

The  solvent  partner  of  a  firm  of  two  solicitors 
leld  liable  to  replace,  with  interest  at  51.  per 
cent.,  a  sum  of  money  committed  to  the  firm  for 
:he  purpose  of  investment  on  mortgage,  but  which 
;he  bankrupt  partner  (who  was  the  sole  party 
acting  in  this  business  throughout)  had  applied  to 
iis  own  purposes,  and  had,  by  misrepresentation, 
ed  the  client  to  believe  was  properly  invested. 
The  Statute  of  Limitations  held,  under  these  cir- 
umstances,  to  be  no  bar  to  the  plaintiff's  demand. 
Blair  v.  Bromley,  11  Jur.  617;  16  Law  J.,  Chanc., 
495— C. 

A  solicitor,  having  agreed  to  purchase  of  his 
lient  a  certain  property,  filed  a  bill  for  specific 
performance  : — Held,  under  the  circumstances  of 
the  case,  that  the  burthen  of  supporting  the  con- 
tract lay  on  the  plaintiff;  and  that,  whatever  the 
rule  might  be  in  other  cases,  this  was  one  in 
which  demonstration  of  the  full  value  having  been 
sjiven  was  part  of  the  burthen  thrown  on  him  who 
supported  the  contract ;  and  that,  he  not  having 
proved  that  full  value  was  given,  the  contract 
could  not  be  enforced.  Thomas  v.  Phillips,  11  Jur. 
80— V.  C.  B. 

The  answer  having  alleged  circumstances  of 
gross  fraud  and  circumvention,  which  the  defend- 
ant failed  to  prove,  the  Court  refused  to  give  him 
his  costs.  Ib. 

Privilege  from  arrest  will  not  be  extended  to 
the  case  of  a  solicitor  returning  from  attending  his 
client's  business  in  court,  if  he  is  found  at  a  place 
out  of  his  direct  line  of  road,  unless  he  can  show 
good  reason  for  the  deviation.  The  Court  refused 
to  discharge  from  custody  a  solicitor  taken  under 
these  circumstances  ;  the  reason  for  the  deviation, 
as  stated  by  the  solicitor  in  his  affidavit,  being, 
that  he  was  going  to  dine  at  a  tavern  in  the  neigh- 
bourhood, but  it  did  not  appear  that  this  intention 
was  communicated  to  the  officer  at  the  time  of  the 
arrest.  Jones  v.  Rose,  (In  re  N.),  11  Jur.  379 — C. 

Lien  of  a  solicitor  upon  a  fund  in  Court  for  his 
costs  of  suit  protected  by  a  stop  order.  Hobson  v. 
Shearwood,  8  Bea.  486. 

A  solicitor's  lien  upon  the  fund  is  not  a  general 
lien.  It  extends  only  to  costs  in  the  cause,  and 
costs  immediately  connected  with  costs  in  the 
cause;  as,  for  instance,  the  costs  of  successfully 
protecting  a  solicitor's  right  to  the  costs  in  a 
cause.  Lucas  v.  Peacock,  9  Bea.  177. 

No  one  can  give  a  lien  on  deeds  to  a  solicitor 
of  a  higher  nature  than  the  interest  he  himself  has 
in  the  deeds.  Molesworth  v.  Robbins,  2  Jones  & 
Lat.  358. 

By  settlement  of  1780,  D.,  seised  quasi  in  fee, 
charged  the  lands  with  25001.  for  his  children. 
On  his  death,  the  inheritance  descended  upon  his 
son  R.,  who  was  also  entitled  to  a  portion  of  the 
charge.  R.  retained  M.  as  his  solicitor,  who,  in 
the  lifetime  of  R.,  instituted  a  suit  in  his  name  to 
raise  the  charge.  That  suit  having  abated  by  the 
death  of  R.,  M.,  as  the  administrator  of  R.,  and 
the  other  persons  entitled  to  the  residue  of  the 
charge,  instituted  another  suit,  as  co-plaintiffs, 
to  raise  its  amount ;  and  M.,  as  solicitor,  con- 
ducted that  suit  for  the  co-phiintiffs.  In  the  course 
of  his  professional  employment,  the  title-deeds  re- 
lating to  the  estate  and  the  charge  came  into  his 
possession.  A  receiver  was  appointed  in  the  suit. 
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but  no  decree  was  obtained  therein.  The  lands 
were  afterwards  sold  under  a  decree  in  the  suit  of 
a  puisne  judgment-creditor  of  D.;  and  M.  was  or- 
dered to  bring  in  and  lodge  the  title-deeds,  without 
prejudice  to  his  lien,  which  he  did  : — Held,  that 
R.,  as  owner  of  the  inheritance,  could  not  give  M. 
a  lien  for  costs  on  the  title-deeds  of  the  estate,  as 
against  the  persons  entitled  to  the  charge;  that 
R.,  as  owner  of  a  portion  of  the  charge,  could  not 
give  M.  a  lien  on  the  deed  creating  the  charge,  as 
that  deed  belonged  to  him  in  common  with  the 
other  persons  entitled  to  the  charge,  and  not  to 
him  solely  ;  that  the  lien  of  M.  on  the  deeds  evi- 
dencing the  title  of  his  clients  to  the  charge  was 
not  transferred  to  the  sums  decreed  to  them  in 
respect  thereof.  Ib. 

A  solicitor  having  advised  his  client  to  commit, 
and  having  himself  profited  by  the  produce  of,  a 
breach  of  trust,  was  ordered  to  be  struck  off  the 
roll,  unless  he  showed  good  cause  to  the  contrary  ; 
but  having,  in  obedience  to  the  decree  in  the  cause, 
replaced  the  stock,  and  paid  the  costs  of  the  suit, 
the  Court  abstained  from  further  proceeding  in  the 
matter,  on  the  undertaking  of  the  solicitor  to  pay 
to  the  other  parties  to  the  suit  their  costs,  charges, 
and  expenses,  and  also  to  the  solicitor  to  the 
Suitors'  Fund  his  costs  in  the  matter.  Goodwin  v. 
Gosnell,  2  Coll.  C.  C.  462  ;  10  Jur.  422. 

On  a  bill  filed  by  parties  interested  under  a  will 
against  the  sole  acting  trustee  and  executor,  and 
against  his  solicitor,  under  whose  advice  the  trust 
property  had  been  improperly  sold  out  and  misap- 
propriated, principally  to  the  advantage  of  the 
solicitor,  praying  that  the  stock  might  be  replaced, 
the  Court,  at  the  hearing,  after  directing  certain 
inquiries,  ordered  that  the  solicitor  should  show 
cause  why,  having  regard  to  his  answer  and  the 
evidence  in  the  cause,  his  name  should  not  be 
struck  off  the  roll  of  solicitors  of  the  Court  of 
Chancery.  S.  C.  2  Coll.  C.  C.  457;  10  Jur.  259. 

Generally,  country  solicitors  are  not  allowed  the 
costs  of  a  journey  to  London  to  examine  extracts 
there,  unless  there  be  some  specialty.  In  re 
Tryon,  7  Beav.  496. 

A  debtor  entered  into  a  compromise  with  cer- 
tain creditors,  among  whom  was  his  solicitor,  who 
called  the  meeting  of  creditors,  attended  the  same, 
and  prepared  the  deed  of  composition.  The  credi- 
tors, and  among  them  the  solicitor,  executed  the 
deed.  In  the  deed  was  contained  a  covenant  by 
the  debtor  to  assure  his  life  forthwith,  and  keep  it 
assured  during  three  consecutive  years  for  1500/., 
a  sum  equal  to  which  was  covenanted  by  the 
debtor  to  be  paid  to  the  trustees  for  division  among 
the  creditors  by  monthly  payments,  or  otherwise, 
as  the  trustees  might  require.  It  was  also  pro- 
vided, that,  if  the  debtor  should  fail  in  any  pay- 
ment covenanted  to  be  made,  or  in  assuring  or 
keeping  assured  his  life  according  to  his  covenant, 
the  deed  should  be  void.  There  was  a  private 
agreement  between  the  debtor  and  the  solicitor, 
that,  notwithstanding  the  deed,  the  latter  should 
be  paid  his  debt  in  full.  The  debtor  did  not  as- 
sure his  life  till  a  year  after  the  deed,  when  he 
paid  500/.,  the  amount  covenanted  to  be  paid 
within  that  period,  and  assured  his  life  for  IOOOL, 
all  that  was  then  due.  The  policy  was  deposited 
with  one  of  the  trustees.  Two  other  instalments 
were  subsequently  paid  to  the  trustees,  according 
to  the  terms  of  the  deed.  The  solicitor  subse- 
quently brought  an  action  against  the  debtor  for 
his  whole  demand.  On  a  bill,  filed  by  the  debtor, 
for  an  injunction  to  stay  all  proceedings  in  the  ac- 


tion,— Held,  first,  that  the  agreement,  that  the 
deed  should  not,  as  between  the  solicitor  and  his 
debtor,  have  its  full  effect,  could  not  be  effectual 
either  at  law  or  in  equity.  Watts  v.  Hyde,  10  Jur. 
127— V.  C.  K.  B. 

Held,  secondly,  that  it  was  the  duty  of  the  so- 
licitor to  explain  to  the  debtor,  or  to  ascertain 
whether  he  understood,  the  legal  and  equitable 
obligations  imposed  by  the  deed  ;  and  that  the  so- 
licitor could  not  be  allowed,  in  a  court  of  justice, 
to  say,  that  he  had  believed  that  an  assurance  for 
1500/.  had  been  effected.  Ib. 

Held,  thirdly,  that  the  solicitor  could  not  insist 
on  the  proviso  for  making  the  deed  void,  and  that 
the  debtor  had  a  clear  equity  to  restrain  the  ac- 
tion, and  that  an  injunction,  which  had  been 
granted,  ought  to  be  made  perpetual.  Ib. 

If,  by  a  deed  of  composition,  a  creditor  releases 
his  debt,  a  subsequent  agreement,  not  by  deed, 
between  the  creditor  and  debtor,  that  the  former 
shall  be  paid  in  full,  cannot  stand,  unless  for  a 
valuable  consideration  beyond  the  mere  fact  of  the 
release  of  the  debt.  Id.  128. 

A  lady,  resident  in  Ireland,  agreed  with  an  Irish 
solicitor,  that,  if  he  would  employ  a  solicitor  in 
London  to  take  out  for  her  certain  letters  of  ad- 
ministration in  England,  which  were  necessary  to 
complete  her  title  to  a  fund  in  the  Court  of  Chan- 
cery in  England,  and  afterwards  procure  the  fund 
for  her,  he  should  receive  a  commission  of  }0l. 
per  cent,  upon  the  amount  of  the  fund,  and  also  be 
reimbursed  what  he  should  pay  to  the  London 
solicitor: — Held,  that  the  agreement  was  contrary 
to  policy,  and,  therefore,  could  not  be  enforced. 
Strange  v.  Brennan,  15  Sim.  346.  Affirmed  by 
the  Lord  Chancellor,  see  10  Jur.  649  ;  15  L.  J., 
Chanc.,  389. 

An  account  settled,  and  a  security  taken  by  a 
solicitor  from  his  client,  though  to  be  viewed  with 
jealousy,  is  not  to  be  treated  as  a  nullity.  Jones  v. 
Roberts,  9  Beav.  419. 

A  solicitor  and  client  settled  an  account,  and 
the  client  gave  a  mortgage  and  covenant  to  pay. 
The  solicitor  sued  on  the  covenant,  and  the  client 
filed  a  bill,  impeaching  the  transaction  on  the 
ground  of  surprise,  undue  influence,  and  error. 
This  being  denied  by  the  answer,  a  motion  for  an 
injunction  to  stay  proceedings  on  the  covenant 
was  refused.  Ib. 

Semble,  that  it  must  be  a  grave  cause  of  com- 
plaint against  an  attorney  of  the  Court  to  induce 
the  Court  to  interfere  summarily  against  him,  for 
conduct  not  relating  to  a  matter  within  the  juris- 
diction of  the  Court.  Shuckard,  Ex  parte,  1  De 
Gex,  454;  11  Jur.  660;  16  L.  J.,  Bank.,  5. 

Demurrer  to  a  bill  of  discovery,  in  aid  of  action 
on  the  case  for  negligence,  allowed;  it  appearing 
by  the  bill  that  the  cause  of  action  had  not  arisen 
within  six  years  before  the  suit.  Smith  \.  Fox, 
6  Hare,  386  ;  12  Jur.  130  ;  17  L.  J.,  Chanc.,  170. 

In  an  action  on  the  case  against  an  attorney  for 
negligence,  the  Court  held,  that  the  cause  of  action 
arose  at  the  time  the  negligence  occurred,  and  not 
at  the  time  the  negligence  was  discovered,  or  the 
consequential  damages  ensued.  Ib. 

The  executor  and  trustee  of  a  testator's  will  for 
several  years  employed  a  solicitor  in  the  matter  of 
the  will,  and  made  confidential  communications  to 
him  relating  thereto,  and  never  discharged  him 
from  being  his  solicitor.  On  a  bill  filed  by  the 
persons  interested  in  the  estate  of  the  testator 
against  the  executor  and  trustee,  charging  him 
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with  mismanagement  and  breach  of  trust,  the 
solicitor  for  the  executor  and  trustee  acted  as 
solicitor  for  the  plaintiff's,  and,  as  was  alleged  by 
the  defendant,  from  spite  to  him.  The  defendant 
moved  for  an  injunction  to  restrain  the  solicitor 
from  acting  in  the  capacity  of  solicitor  to  the  plain- 
lifts  in  the  suit;  but  it  was  refused,  without  costs. 
Parratt  v.  Parratt,  12  Jur.  740  ;  17  L.  J.,  Chanc., 
346— V.  C.  B. 

The  solicitor  in  a  cause  will  be  ordered  to  pro- 
duce an  original  order  of  the  Court,  for  the  pur- 
pose of  correcting  an  accidental  error,  notwith- 
standing that  he  claims  a  lien  on  the  papers  in  the 
cause.  Bird  v.  Heath,  12  Jur.  861— V.  C.  W. 

Upon  the  compromise  of  a  suit,  an  agreement 
was  entered  into  between  the  respective  solicitors 
of  the  plaintiff  and  defendants,  from  which  certain 
benefits  were  to  be  derived  by  the  defendants,  and 
the  defendants'  solicitor  undertook  to  pay  to  the 
plaintiff's  solicitor  the  amount  of  his  bill  of  costs, 
and  to  indemnify  the  plaintiff  against  the  costs  of 
the  other  defendants.  It  was  not  stated  by  either 
party,  whether  the  other  parts  of  the  agreement 
had  or  had  not  been  performed.  Upon  motion  in 
the  cause,  and  in  the  matter  of  the  defendants' 
solicitor,  he  was  ordered  to  pay  the  bill  of  costs  of 
the  plaintiffs  solicitor  within  two  days;  but,  upon 
appeal  to  the  Lord  Chancellor,  the  order  was  dis- 
charged. Gilbert  v.  Cooper,  17  L.  J.,  Chanc., 
265— C. 

B.,  a  solicitor  in  the  country,  being  employed  by 
A.  and  C.  to  carry  in  and  prosecute  their  claims 
as  creditors,  under  a  decree  of  the  Court  made  in 
the  year  1841,  employed  K.  as  his  London  agent  for 
that  purpose.  Neither  B.  nor  K.  was  the  solici- 
tor of  A.  or  C.,  except  in  that  transaction.  In 
1846,  B.  died  ;  and  K.,  in  1847,  without  any  au- 
thority from  A.  or  C.,  and  without  having  pre- 
viously obtained  any  order  of  the  Court  for  that 
purpose,  carried  in  a  state  of  facts  and  charge 
before  the  Master,  complaining  of  an  arrangement 
and  compromise  that  had  been  entered  into  be- 
tween the  plaintiffs  and  defendants.  K.  after- 
wards abandoned  that  state  of  facts  and  charge, 
and  took  into  the  Master's  office  another  state  of 
facts  and  charge  precisely  the  same  as  the  former, 
except  that  it  was  on  behalf  of  the  executor  of  B. 
The  Master  disallowed  the  last  state  of  facts  and 
charge  on  production  of  an  affidavit  of  service  ol 
the  warrant,  taken  out  by  the  plaintiffs,  on  K. 
On  the  petition  of  the  plaintiffs  and  one  of  the  de- 
fendants in  the  cause,  K.  was  ordered  to  pay  the 
costs  incurred  by  the  petitioners  in  and  about  the 
proceedings  in  the  Master's  office,  having  rela- 
tion to  the  two  states  of  facts  and  charges,  anc 
the  costs  of  the  petition.  Malins  \.  Greenway 
12  Jur.  319;  17  L.  J.,  Chanc.,  331— C. 

A  town  agent  of  a  solicitor  in  the  country  can- 
not, on  an  authority  given  to  the  solicitor  for  a 
particular  purpose,  take  proceedings  on  behalf  o' 
the  client  not  specially  authorized.  Ib. 

Principles  on  which  the  Court  acts  in  sustaining 
securities  given  by  a  client  to  his  solicitor  for  Bills 
of  costs  and  monies  advanced.     Hiles  v.  Moore 
17  L.  J.,  Chanc.,  385— C. 

Rights — 1.  Generally.] — Upon  a  taxation  in 
equity,  a  question  arose  as  to  the  liability  of  thr 
client  to  pay  the  costs  of  a  consolidated  action  a 
law.  Leave  was  given  to  the  solicitor  to  bring  hi; 
action  to  try  the  question.  Anderson,  In  re 
10  Beav.  399. 

Four  plaintiffs  instituted  an    original   and   tw 
supplemental  clauses,   and    three   of  the   sam 


laintiffs,  on  a  subsequent  abatement,  filed  a  sup- 
ilemental  bill  by  a  new  solicitor,  making  the  other 
ilaintiff  a  defendant,  who  also  appeared  by  an- 
)ther  solicitor.  On  a  petition  in  the  four  causes, 
he  solicitor  in  the  last  supplemental  suit,  and  not 
,he  solicitor  on  the  record  in  the  three  first  causes, 
was  held  to  be  entitled  to  appear  for  the  plaintiffs. 
Ward  v.  Swift,  6  Hare,  309. 

2.  Lien.]  —  A  solicitor's  lien  for  costs  is  not 
confined  to  deeds  and  papers,  but  extends  to  other 
articles  delivered  to  him  for  the  purpose  of  being 
exhibited  to  witnesses  on  the  trial  of  an  action. 
Friswell  v.  King,  15  Sim.  191. 

A  firm  of  two  solicitors  transacted  business  for 
a  client  till  November,  1843,  after  which  time  the 
irm  joined  with  them  another  partner,  and  the 
irm  of  three  then  transacted  further  business  for 
heir  client:  —  Held,  that  the  partnership  of  the 
three  had  no  lien  upon  the  papers  which  came, 
'or  the  first  time,  into  their  possession,  for  costs 
due  in  respect  of  business  done  by  the  original  firm 
of  two.  Forshaw,  In  re,  17  L.  J.,  Chanc.,  61 — 
V.  C.  E. 

See  also  Bird  v.  Heath,  12  Jur.  861— V.  C.  W. 

II.  BILL  OF  COSTS,  TAXATION,  &c. 

As  to  what  items  of  disbursement  are  properly 
.ncluded  in  a  bill  of  costs.  In  re  Bedson,  9  Bea.  5  ; 
15  Law  J.,  Chanc.,  153. 

Legacy  and  probate  duties,  estimated  at  140/., 
were  payable,  in  order  to  make  available  certain 
funds  in  Court.  The  solicitor,  at  the  request  of 
the  client,  engaged  to  pay  them,  and  took  a 
charge  on  the  funds  for  140Z.  and  interest.  The 
duties,  amounting  to  78Z.  only,  were  paid  by  the 
solicitor: — Held,  that  that  sum  formed  a  proper 
item  in  his  account  on  the  taxation  of  his  bill  of 
costs.  Ib. 

On  a  petition  for  the  taxation  of  a  bill  of  costs, 
the  petitioner,  when  resident  out  of  the  jurisdic- 
tion, must  give  security  for  costs,  if  required. 
In  re  Dolman,  11  Jur.  1095— R. 

Where  payment  of  a  bill  of  costs  has  been  ob- 
tained by  undue  pressure,  a  taxation  may  be 
directed  on  proof  of  overcharge,  without  showing 
that  such  overcharges  are  so  gross  as  to  amount  to 
fraud.  In  re  Wells,  8  Bea.  416;  9  Jur.  820;  14 
Law  J.,  Chanc.,  215. 

Upon  an  application  to  tax  a  paid  bill,  the 
solicitor  will  not  be  permitted  to  add  to  any  under- 
charges contained  therein,  but  the  taxation  must 
be  had  on  the  bill  as  delivered  and  paid.  Ib. 

Order  of  course  for  taxation  discharged,  on  the 
ground  of  the  case  being  mis-stated  upon  the  peti- 
tion for  the  order.    In  re  Carven,  8  Bea.  436  ;  1 
Law  J.,  Chanc.,  372. 

A  solicitor  having  delivered  his  bill  is  bound  by 
it,  and  the  taxation  must  be  on  that  bill ;  he  is  not 
entitled,  as  of  course,  to  reduce  his  demand,  or  to 
reserve  the  power  of  adding  to  the  charges.  Ib. 

Where  a  cestui  que  trust  seeks  to  tax  the  solici- 
tor's bill  paid  by  his  trustee,  on  the  ground  of 
overcharge,  he  must  allege  and  prove  specific 
items.  In  re  Bennett,  8  Bea.  467;  14  Law  J., 
Chanc.,  403. 

A  solicitor  was  employed  by  a  testator  in  his 
lifetime,  and  by  his  executors  and  trustees  after 
his  death.  The  latter  having  applied  for  a  taxation 
of  the  bills  subsequent  to  the  death— Held,  that 
the  solicitor  was,  on  this  application,  entitled  to 
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have   a  taxation  of  all   the    bills.     In  re   Dalby, 
8  Bea.  469. 

Where,  upon  an  application  for  taxation  under 
the  Solicitors'  Act,  it  appears  probable  that,  upon 
grounds  not  determinable  under  that  jurisdiction, 
payment  ought  not  to  be  made  without  further  in- 
vestigation, this  Court  may  properly  abstain  from 
ordering  payment,  or  from  ordering  the  delivery 
up  of  deeds,  till  the  questions  which  cannot  be 
determined  under  that  jurisdiction  have  been  pro- 
perly investigated  and  determined  elsewhere.  Ib. 

No  effective  proceedings  could  be  taken  in  a 
suit,  in  consequence  of  the  contempt  of  two 
defendants: — Held,  that  the  plaintiff's  solicitor 
was  entitled  to  a  taxation  of  his  costs,  and  to  a 
stop  order  on  the  funds.  Hobson  v.  Shearwood, 
8  Beav.  486. 

A.  B.,  who  claimed  some  property,  conveyed  it 
to  trustees,  upon  trusts,  for  carrying  on  the  litiga- 
tion and  payment  of  the  costs,  &c.  The  trustees 
employed  a  solicitor,  and  they  raised  a  sum  of 
money  upon  A.  B.'s  notes  drawn  for  the  purpose, 
which  they  placed  in  the  solicitor's  hands.  A.  B. 
alone  obtained  an  ex  parte  order  for  taxation  ;  it  was 
discharged  for  irregularity.  Ex  parte  Mobbs,  8  Bea. 
499. 

Observations  as  to  the  allowance  to  solicitors  in 
taxation  of  costs  for  business  not  necessary  or 
required  for  the  interests  of  their  clients,  by  way 
of  compensation  for  services  for  which  they  are 
inadequately  remunerated.  Distinction  between 
this  and  fictitious  charges  for  important  business  as 
done,  which,  in  fact,  has  been  neglected.  Daven- 
port v.  Stafford,  8  Bea.  503. 

Petition  by  mortgagor  for  taxation  of  the  mort- 
gagee's solicitor's  bill,  presented  five  months  after 
it  had  been  discharged  by  retainer,  dismissed  with 
costs,  on  the  ground  that  it  neither  alleged  circum- 
stances of  pressure  nor  any  specific  items  of  over- 
charge. Dunt  v.  Dunt,  9  Bea.  146. 

Where  the  taxing  master  has  received  no  special 
directions  from  the  Court  in  regard  to  payments 
made  by  a  client  to  his  solicitor,  it  is  his  duty  to 
confine  himself  to  simple  payments  plainly  proved 
to  have  been  made  on  account  of  the  bill  of  costs. 
In  re  Smith,  9  Bea.  182;  15  Law  J.,  Chanc.,  238. 

In  ascertaining  what  is  due  on  bills  of  costs,  and 
in  the  consideration  of  what  payments  have  been 
made  on  account  of  them,  questions  of  law  and 
fact  of  considerable  difficulty  may  incidentally 
arise,  and  may  possibly  justify  and  requre  discus- 
sion and  determination,  even  in  the  jurisdiction 
exercised  by  the  Court  on  petitions  for  taxation.  Ib. 

A  solicitor  having  knowingly  in  his  bill  of  costs 
fixed  the  rate  of  his  charges  for  business,  cannot 
afterwards,  on  a  taxation,  be  allowed  to  increase 
it.  In  re  Walters,  9  Bea.  299. 

Pending  a  taxation,  leave  given,  upon  special 
application,  to  carry  in  an  additional  bill  for  spe- 
cified items  of  undercharge  and  omission  arising 
from  error  and  mistake.  Ib. 

A  mortgagee's  solicitor  retained  the  amount  of 
his  bill  of  costs  out  of  the  produce  of  the  sale  of 
the  mortgaged  estate,  and  he  charged  the  amount 
in  an  account  delivered  to  the  mortgagor: — Held, 
that  an  order  for  taxation  within  twelve  months 
might  be  obtained  as  of  course ;  and  a  special  peti- 
tion having  been  presented  for  that  object,  the 
order  was  made,  but  the  petitioner  was  ordered  to 
pay  the  costs.  In  re  Bignold,  9  Bea.  2C9. 

Taxation  of  a  bill  was  directed  on  the  terms  of 
paying  a  sum  of  money  into  Court.  The  fund 


accumulated  : — Held,  that  the  solicitor  was  not 
entitled  to  the  stock  and  the  benefit  of  the  accu- 
mulations, but  that  the  whole  must  be  sold  and  the 
produce  applied  in  part  discharge  of  the  bill.  In 
re  Smith,  9  Bea.  342. 

'  Judgment  by  default  against  one  of  three  part- 
ners, in  action  brought  by  solicitor  against  all  for 
bill  of  costs,  does  not  preclude  the  other  two  from 
presenting  petition  to  tax.  In  re  Hair,  11  Jur. 
139;  16  Law  J.,  Chanc.,  163— R. 

Petition  to  tax  may  be  presented  by  two  of 
three  partners,  admitting  liability  to  pay  all  that 
is  justly  due,  but  disputing  detainer  as  to  part  of 
bill  alleged  to  relate  to  separate  business  of  third 
partner.  But  third  partner  must  be  served  with 
petition.  Ib. 

Where  action  brought  to  recover  amount  of  bill 
of  costs,  Court  ordered  judgment  to  be  entered  up 
without  prejudice  to  questions  of  retainer  or  taxa- 
tion, and  made  common  order  to  tax.  Ib. 

Protest  at  the  time  of  payment  of  bill  of  costs 
does  not  entitle  to  taxation  without  special  circum- 
stances. In  re  Harrison,  11  Jar.  197;  16  Law  J., 
Chanc.,  170 — R. 

If  a  mortgagor  pays  the  bill  of  the  mortgagee's 
solicitor,  he  can  only  tax  it  afterwards  to  the  same 
extent  as  the  mortgagee  could  have  done  before 
payment.  Ib. 

Where  the  bill  of  the  mortgagee's  solicitor  was 
delivered  more  than  a  fortnight  before  the  settle- 
ment, and  payment  was  insisted  on  by  the  solici- 
tor at  the  time  of  settlement,  and  made  under 
protest,  the  mortgagor  was  held  not  entitled  to  tax- 
ation. Ib. 

An  order  had  been  made  for  the  taxation  of  a 
solicitor's  bill,  and  the  solicitor  was  to  refund  what 
(if  anything)  should  be  certified  to  have  been  over- 
paid. Under  such  an  order  the  Master  was  not 
authorized  to  take  a  general  account  of  all  trans- 
actions between  the  parties  ;  but  he  ought  to  take 
into  account  all  monies  which  were  received  by 
the  solicitor  in  that  character,  and  which  were 
applicable  by  him  to  the  payment  of  his  bill  of 
costs.  Cooper  v.  Ewart,  16  Law  J.,  Chanc.,  417 
— C. 

Interest  on  a  bill  of  costs  while  under  taxation 
not  allowed.  In  re  Smith,  9  Bea.  342. 

Upon  a  taxation,  not  in  a  cause,  a  sum  was 
found  due  to  a  solicitor  from  his  client : — Held, 
that,  to  compel  payment,  proceedings  must  be  had 
under  the  old  practice,  and  not  under  the  llth 
Order  of  August,  1841.  In  re  Lovell,  9  Bea.  332. 

Under  the  common  order  for  taxation  of  a  solici- 
tor's bill,  it  is  the  duty  of  the  Taxing  Master,  for 
the  purpose  of  ascertaining  whether  the  bill  has 
been  paid,  to  inquire  what  sums  have  come  to  the 
hands  of  the  solicitor  applicable  to  such  payment; 
and  that  description  includes  all  sums  received  by 
him  in  his  character  of  solicitor.  Cooper  v.  Ewart, 
2  Ph.  362;  16  L.  J.,  Chanc.,  417. 

A  bill  of  costs  incurred  prior  to  the  passing  of 
the  5  &  6  Viet.  c.  73,  held  to  be  within  its  opera- 
tion, though  none  of  the  business  included  in  it 
was  business  for  which,  before  the  statute,  a  bill 
would  have  been  taxable.  Eyre,  In  re,  2  Ph.  367; 
17  L.  J.,  Chanc.,  277. 

A  special  agreement,  which  covers  part  only  of 
the  items  of  a  bill  of  costs,  does  not  prevent  the 
Master  from  proceeding  with  its  taxation ;  and, 
consequently,  such  a  bill  may  be  referred  for  taxa- 
tion without  a  special  order.  Ib. 
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Quaere,  whether  the  Master  is  bound  by  such 
partial  agreements,  or  whether  he  has  jurisdiction 
to  decide  upon  their  validity  or  propriety  t  Ib. 

If  the  agreement  goes  to  the  whole  bill,  its  va- 
lidity must  be  determined  before  the  bill  can  be 
referred  for  taxation  ;  for,  if  valid,  it  precludes 
taxation.  Quaire,  whether  that  question  can  be 
decided  upon  petition,  or  whether  it  requires  a  bill 
to  be  filed  ?  Ib. 

A  shareholder  and  member  of  the  managing 
committee  of  a  provisionally  registered  railway 
company  held  entitled  to  an  order,  on  petition,  for 
delivery  and  taxation,  after  payment,  of  the  bills 
of  the  solicitors  employed  by  such  committee. 
Stephen,  In  re,  2  Ph.  562. 

A  compromise  of  a  solicitor's  claim  for  costs,  if 
effected  under  circumstances  of  pressure  upon  the 
client,  does  not  oust  the  jurisdiction  of  the  Court 
to  tax  the  bills  upon  petition.  76. 

Costs  of  registry  searches,  although  directed  by 
counsel,  refused,  under  the  circumstances,  to  be 
allowed  the  solicitor,  on  a  taxation  as  between  so- 
licitor and  client.  Langford  (Lady)  v.  Mahony, 
3  J.  &  L.  97. 

Costs  of  proceedings  in  a  cause,  after  the  object 
of  it  had,  with  the  knowledge  of  the  solicitor, 
been  otherwise  obtained,  not  to  be  allowed,  on  a 
taxation  between  solicitor  and  client,  except  under 
special  circumstances.  Ib. 

A  solicitor,  on  payment  of  his  costs,  undertook 
to  deliver  his  bill,  but  he  neglected.  On  a  peti- 
tion presented  more  than  twelve  months  after,  the 
Court,  under  its  general  jurisdiction,  ordered  the 
delivery,  with  costs.  Foljambe,  In  re,  9  Beav. 
402. 

The  delivery  by  a  client  of  a  promissory  note 
held,  under  the  circumstances,  to  amount  to  a 
payment  of  a  bill  of  costs.  Currie,  In  re,  9  Beav. 
602. 

The  special  circumstances  under  which  a  paid  bill 
may  be  taxed,  are  such  as  exist  or  take  place  at  the 
time  of  payment,  or  such  as  appear  on  the  face  of 
the  bills  themselves  ;  first,  where  payment  is  ex- 
torted, and  there  are  improper  charges  even  of  a 
small  amount;  secondly,  where  the  charges  are 
so  gross  as  to  evidence  fraud  and  oppression,  taxa- 
tion will  be  directed  after  payment.  Ib. 

It  is  imprudent  for  a  client  to  pay,  and  for  a  so- 
licitor to  receive,  his  bill  of  costs  so  closely  upon 
their  delivery,  that  they  cannot  have  been  de- 
liberately and  carefully  perused  and  examined  by 
the  client;  but  this  alone  is  not  sufficient  to  war- 
rant a  taxation  after  payment.  Ib. 

Petition  for  taxation  dismissed,  but,  under  the 
circumstances,  without  costs.  Ib. 

A.  agreed  to  take  a  lease  and  to  pay  the  expenses. 
The  lease  was  prepared  by  the  lessor's  solicitors, 
who  delivered  his  bill,  made  out  as  against  the 
lessee.  The  lessee  obtained  an  order  to  tax  the 
bill,  on  an  allegation  that  he,  the  lessee,  had  em- 
ployed the  solicitor,  which  being  contrary  to  the 
fact,  the  order  was  discharged,  but  without  costs, 
the  matter  in  difference  being  very  small.  Gabriel, 
In  re,  10  Beav.  45. 

As  to  the  legal  effect  of  a  payment  of  a  bill  of 
costs,  "  under  protest."  Harrison,  In  re,  10  Beav. 
57;  11  Jur  197;  16  L.  J.,  Chanc.,  170. 

Mortgagee's  solicitor  delivered  his  bill  to  the 
mortgagor  nearly  three  weeks  before  the  day  of 
settlement.  At  the  meeting  the  bill  was  objected 


to;  but  the  solicitor  refused  to  complete  without 
full  payment,  and  the  mortgagor  paid  it  under  pro- 
test: — Held,  that  this  was  not  sufficient  to  autho- 
rize a  taxation,  although  there  might  be  some  over- 
charges. Ib. 

The  taxation  of  a  bill  of  a  mortgagee's  solicitor, 
at  the  instance  of  the  mortgagor,  takes  place  as 
between  the  solicitor  and  the  mortgagee,  his 
client.  Ib. 

The  bill  of  trustee's  solicitor  was  delivered  on 
the  27th  November,  and  on  the  10th  December 
paid,  after  some  deductions,  by  the  solicitor  of  the 
cestui  que  trust,  as  he  alleged,  under  protest.  A 
petition  for  taxation,  presented  by  the  cestui  que 
trust  in  January  following,  was  dismissed,  with 
costs.  Neate,ln  re,  10  Beav.  181. 

The  general  rule  is,  that  a  paid  bill  is  not  to  be 
referred  for  taxation  ;  and  special  circumstances 
and  grounds  are  required  to  take  a  case  out  of 
this  rule.  Ib. 

A  solicitor  was  employed  by  three  partners.  He 
brought  an  action  against  them  for  his  bill  of  costs, 
and,  representing  one,  he  obtained  judgment 
against  him  by  default: — Held,  that  this  did  not 
prevent  the  others  from  obtaining  an  order  for 
taxation.  Also,  that  an  application  for  taxation  by 
the  two  was  regular,  the  third  not  concurring,  but 
that  he  ought  to  be  served  with  the  petition. 
Hair,  In  re,  10  Beav.  187;  11  Jur.  139  ;  16  L.  J., 
Chanc.,  163. 

The  Taxing  Masters  have  jurisdiction  to  deter- 
mine questions  of  retainer. 

Payment  of  a  bill  of  costs  is,  prima  facie,  an  ad- 
mission of  its  correctness,  and  the  client  is  bound 
to  prove  "  special  circumstances"  to  authorize  its 
taxation.  Such  special  circumstances  are  usually 
pressure,  as  where  an  immediate  payment  is  re- 
quired, at  a  time  when  it  would  be  very  inconve- 
nient to  the  party  paying  that  any  delay  should  occur 
in  the  completion  of  the  business;  and,  secondly, 
error  or  overcharge  in  the  bill.  If  the  overcharges 
evidence  fraud,  very  slight  (if  any)  circumstances 
are  necessary  to  induce  the  Court  to  order  a  taxa- 
tion. Harding,  In  re,  10  Beav.  250. 

An  application  for  taxation  of  a  bill,  made  four- 
teen months  after  its  delivery,  and  before  pay- 
ment, refused,  there  being  no  sufficient  "  special 
circumstances."  Harper,  In  re,  10  Beav.  284. 

A  client  gave  his  solicitor  a  promissory  note, 
and  signed  a  memorandum  of  settlement.  The 
Court  was  strongly  inclined  to  think,  that,  under 
the  circumstances,  it  ought  to  be  deemed  to 
amount  to  payment.  Ib. 

The  lapse  of  twelve  months  between  the  time 
of  payment  of  a  bill  of  costs  and  the  presentation 
of  a  petition  for  its  taxation  precludes  taxation, 
under  the  act.  Ib. 

In  the  taxation  of  costs,  as  between  solicitor 
and  client,  the  Taxing  Master  had  disallowed  the 
costs  of  two  counsel  in  several  applications  to  the 
Court.  The  Master  having  used  his  discretion, 
and  not  proceeded  on  any  general  principles,  a 
petition  to  review  the  taxation  was  dismissed, 
with  costs.  Friend  v.  Solly,  10  Beav.  329. 

Brief  of  pleading  prepared  for  counsel  after 
publication,  and  before  the  cause  had  been  set 
down,  and  which  became  useless  in  consequence 
of  a  compromise  before  hearing,  disallowed  on 
taxation  as  between  solicitor  and  client.  Ib. 

Petition  to  tax  a  bill  of  costs  paid,  without  pres- 
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sure,  nine  days  after  its  delivery,  dismissed,  with 
costs.     Drew,  In  re,  10  Beav.  368. 

A  charge  in  a  solicitor's  bill  "  for  attending  a 
great  many  times"  is  too  vague,  and  on  taxation 
the  charge  will  be  disallowed.  Fender,  In  re, 
10  Beav.  390. 

The  costs  of  an  abstract  of  a  deed  prepared  to 
accompany  a  case  submitted  to  counsel,  disallow- 
ed, under  the  circumstances.  Ib. 

A  considerable  portion  of  a  charge  for  the  at- 
tendance of  a  solicitor  in  town,  at  the  request  of 
his  client,  disallowed,  on  the  ground  that  the  so- 
licitor had  failed  to  prove  that  the  whole  time  was 
required  for  the  business.  Ib. 

Where  a  solicitor  makes  against  his  client  any 
charge  not  authorized  in  the  usual  and  regular 
mode  of  proceeding,  the  burden  of  proof  is  upon 
the  solicitor;  and,  in  a  case,  where,  for  the  in- 
terest of  a  client,  the  solicitor  had  advanced  money 
to  put  in  the  answer  of  a  co-defendant,  it  was  dis- 
allowed, on  the  ground  that  it  was  not  clearly 
made  out  that  the  client  authorized  or  acquiesced 
in  it.  Ib. 

Brief  of  pleadings  made  before  the  case  was  at 
issue  disallowed.  Ib. 

Fee  of  counsel,  for  settling  a  special  affidavit 
for  leave  to  amend,  disallowed  in  a  taxation  be- 
tween solicitor  and  client.  Ib. 

An  articled  clerk  had  neglected  to  file  the  ne- 
cessary affidavit  within  six  months  ;  but  the  omis- 
sion "  had  arisen  from  inadvertence  only  :" — 
Held,  that  this  was  not  a  sufficient  ground  for  re- 
lieving him  from  the  consequences,  under  the  6  & 
7  Viet.  c.  73,  s.  9.  Benson,  In  re,  10  Beav.  435. 

An  order  having  been  made  at  the  Rolls  for  the 
delivery  of  a  solicitor's  bill  of  costs,  application 
for  the  delivery  of  deeds,  &c.,  after  payment  of 
the  bill  of  costs,  should  be  also  made  at  the  Rolls. 
Mills,  In  re,  12  Jur.  129;  17  L.  J.,  Chanc.,  102— 
V.  C.  B. 

J.  S.  was  the  sole  solicitor  employed  by  a  rail- 
way company  to  obtain  an  act  of  Parliament,  and 
he  was  to  employ,  on  his  own  responsibility,  a 
local  agent.  J.  S.  employed  A.  B.,  another  solici- 
tor, as  his  agent  for  collecting  evidence.  In  No- 
vember, 1846,  J.  S.  delivered  his  bill  of  costs  to 
the  company,  but  it  did  not  include  A.  B.'s  costs, 
and  the  company  declined  to  consider  the  bill 
until  those  costs  were  included.  In  December, 
1847,  J.  S.  brought  an  action  for  his  costs,  and  the 
company  in  January,  1848,  presented  a  petition  for 
the  taxation  of  his  bill: — The  Court  held,  that, 
under  the  circumstances,  the  petitioners,  notwith- 
standing that  twelve  months  had  elapsed  since  the 
delivery  of  the  bill,  were  entitled  to  have  the  bill 
taxed.  Bagshawe,  In  re,  12  Jur.  510 — V.  C.  B. 

On  petition  to  confirm  the  Master's  report,  after 
an  order  of  reference  to  tax  the  respondent's  bill 
of  costs,  (more  than  one-sixth  of  the  amount  of  the 
bill  having  been  struck  off),  and  for  reference  back 
to  tax  the  costs  of  taxation,  the  costs  of  and  inci- 
dental to  the  original  petition  and  the  petition  for 
reference  back  to  the  Master,  were  ordered  to  be 
paid  by  the  respondent,  after  deducting  therefrom1 
the  costs  of  an  action  brought  by  the  respondent 
previously  to  the  date  of  the  order  directing  the 
taxation  of  the  respondent's  bill  of  costs.  Cox,  Ex 
forte,  17  L.  J.,  Chanc.,  247— R. 

On  petition  to  confirm  the  Master's  report,  after 
reference  to  tax  a  bill  of  costs,  it  is  too  late  to  ob- 


ject, that  the  petition  to  tax  ought  not  to  have 
been  a  special  one.     Ib. 

The  old  practice  must  be  followed  to  compel  a 
solicitor  to  deliver  over  documents  to  his  client, 
where  the  application  is  "  in  the  matter  ;"  and  the 
12th  Order  of  August,  1841,  is  inapplicable  to  such 
a  case.  Taylor,  In  re,  10  Beav.  221. 

III.  CASES  UNDER  6  &  7  VICT.  c.  73. 

It  is  a  "  special  circumstance"  within  the  6  & 
7  Viet.  c.  73,  where,  on  paying  off  a  mortgage,  a 
solicitor  produces  his  bill,  and  insists  on  payment 
as  a  condition  for  immediate  completion,  though 
items  are  objected  to  ;  and  a  taxation  will  be  di- 
rected after  payment  if  there  are  apparent  over- 
charges. In  re  Wells,  8  Bea.  416;  9  Jur.  820; 
14  Law  J.,  Chanc.,  215. 

Parties  agreed  to  compromise  a  suit,  and  the 
trustee's  costs  were  to  be  deducted  out  of  a  fund 
in  his  hands.  By  an  order  of  the  Vice-Chancellor 
of  England,  the  compromise  was  confirmed.  It 
appeared  to  be  the  agreement  between  the  parties, 
that  the  costs  should  be  taxed  in  the  cause.  An 
application  to  the  Master  of  the  Rolls  for  taxation 
under  the  statute  6  &  7  Viet.  c.  73,  was  refused 
with  costs.  In  re  Howard,  8  Bea.  424. 

Jurisdiction  of  the  Vice-Chancellor  under  the  6 
&  7  Viet.  c.  73,  to  order  the  taxation  of  bills  of 
costs.  Ib. 

The  lapse  of  twelve  calendar  months  after  pay- 
ment of  a  bill  of  costs,  precludes  taxation  under 
6  &  7  Viet.  c.  73.  In  re  Massey,  S  Bea.  458. 

The  rule  applies  where  payment  is  made  by 
trustees,  &c.,  and  the  application  for  taxation  is 
made,  under  the  38th  section  of  the  6  &  7  Viet, 
c.  73,  by  a  party  "  liable  to  pay."  16. 

It  is  a  "special  circumstance,"  within  the 
meaning  of  the  6  &  7  Viet.  c.  73,  where  a  solicitor 
produces  his  bill  at  the  time  appointed  for  the  set- 
tlement of  a  transaction,  and  refuses  to  complete 
except  on  payment  thereof.  In  re  Bennett,  8  Bea. 
467;  14  Law  J.,  Chanc.,  403. 

A  mortgagee's  solicitor  would  not  part  with  the 
deeds  until  payment  of  his  bill  of  costs,  which 
had  been  delivered  to  the  mortgagor's  solicitor  a 
month  previously  : — Held,  that  this  was  not  a  suffi- 
cient case  of  pressure  to  induce  the  Court  to  order 
a  taxation.  In  re  Jones,  8  Bea.  479. 

A  mortgagor  has  not  a  right  to  have  the  bills  of 
the  mortgagee's  solicitor  taxed  upon  different 
principles  from  those  which  would  be  applied  to 
the  taxation  of  the  same  bill,  upon  the  petition  of 
the  mortgagee.  Ib. 

Payment  of  a  solicitor's  bill,  delivered  at  the 
last  moment  of  settling  a  mortgage,  being  insisted 
on,  without  any  opportunity  of  examination  being 
afforded,  is  a  "  special  circumstance"  within  the 
meaning  of  6  &  7  Viet.  c.  73.  Ib. 

The  single  fact,  that,  upon  a  transfer  of  a  mort- 
gage, a  mere  draft  bill  of  costs  of  the  mortgagee's 
solicitor  is,  for  the  first  time,  produced  and  then 
paid,  is  not  of  itself,  without  proof  of  pressure  or 
fraud,  a  sufficient  "  special  circumstance"  to 
authorize  taxation  after  payment ;  nor  is  that  fact 
sufficient,  coupled  with  overcharges  which  are  not 
so  gross  as  to  evidence  fraud.  In  re  Fyson,  9  Bea. 
117. 

The  taxation  (under  the  6  &  7  Viet.  c.  73)  of  a 
solicitor's  bill  at  the  instance  of  a  third  party 
"  liable  to  pay,"  is  regulated  by  the  relations 
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existing  between  the  solicitor  and  his  client,  and 
not  as  between  the  solicitor  and  such  third  party.  Ib. 

The  provisions  of  the  37th  clause  of  the  6  &  7 
Viet.  c.  73,  for  the  authentication  by  signature  of 
a  solicitor's  bill  of  costs,  are  intended  for  the  pro- 
tection of  the  client  only  ;  and  therefore,  where  a 
bill  has  been  delivered  without  such  authentication, 
that  circumstance  is  no  objection  to  an  application 
by  the  client  for  its  taxation.  In  re  Fender,  2  Ph. 
69;  10  Jur.  891;  16  Law  J.,  Chanc.,  25. 

Payment  of  a  bill  is  pritna  facie  an  admission  of 
its  correctness ;  and,  after  payment,  special  cir- 
cumstances must  be  shown  to  entitle  a  party  to  an 
order  for  taxation  of  the  bill.  The  special  circum- 
stances usually  relied  on  are,  first,  when  pressure 
has  been  exercised  by  the  solicitor,  and  immediate 
payment  required,  where  delay  in  completing  the 
business  would  be  inconvenient  to  the  party  pay- 
ing; and  secondly,  error  or  overcharge  in  the  bill. 
Errors  or  overcharges  may  be  such  as  of  them- 
selves amount  to  evidence  of  fraud,  in  which  case 
only  tery  slight  circumstances  of  pressure  are 
necessary,  if  necessary  at  all.  A  petition  seeking 
taxation  of  a  bill  of  costs,  after  payment,  must 
point  out  and  particularise  items  of  overcharge. 
In  re  Harding,  16  Law  J.,  Chanc.,  288— R. 

A  client  may  pay  his  solicitor  a  bill  of  costs 
without  ever  having  seen  or  had  delivered  to  him 
any  bill;  but  such  a  course  would  be  bad  conduct 
in  the  solicitor,  and  imprudent  in  the  client.  In 
the  present  case  the  imperfect  state  of  the  evidence 
would  have  induced  the  Court  to  dismiss  the  peti- 
tion without  costs  ;  but,  the  petition  containing  an 
unfounded  charge  of  fraud,  it  was  dismissed  with 
costs.  Ib. 


SPECIAL  CASE — See  PRACTICE  AT  LAW,  SES- 
SIONS. 


SPIRITUOUS    LIQUORS. 

The  replication  de  injuria  is  good  to  a  plea 
which  sets  up  a  defence  under  the  Tippling  Act, 
24  Geo.  2,  c.  40,  s.  12.  Lansdale  v.  Clarke,  1  Exch. 
Rep.  78;  16  Law  J.,  Exch.,  246. 

STAMPS — See  BILLS,  BOND,  DEED,  REVENUE. 

STATUTE. 

In  railway  acts,  any  ambiguity  in  a  clause  im- 
posing tolls  or  duties,  is  to  lie  construed  against 
the  company,  and  in  favour  of  the  public.  Stock- 
ton and  Darlington  Railway  Company  v.  Barrett, 
7  Man.  &  G.  870. 

The  stat.  17  Geo.  3,  c.  56,  is  repealed  so  far  as 
relates  to  the  distribution  of  the  penalties  imposed 
thereby  by  the  58  Geo.  3,  c.  51,  notwithstanding 
the  erroneous  recital  in  the  latter  act  of  the  13 
instead  of  the  17  Geo.  3.  In  re  Soothroyd,  15  Mee. 
&  W.  1;  15  Law  J.,  N.  S.,  Exch.,  57. 

A  declaration  by  the  public  officer  of  a  banking 
company  recited  the  statute  7  Geo.  4,  c.  46,  as  "  an 
act  of  Parliament  made  and  passed  in  the  seventh 
year  of  the  reign,  &c.  for  (amongst  other  things) 
the  Better  Regulating  Copartnerships  of  Bankers 
in  England  :" — Held,  a  sufficient  recital  of  the  sta- 
tute. Esdaile  v.  Maclean,  15  Mee.  &  W.  277. 

Where  personal  service  is  not  required  by  a  sta- 
tute, service  at  the  dwelling-house  is  sufficient. 
Ex  part e  Lowe,  2  New  Sess.  Cas.  331;  15  Law  J., 
N.  S.,  M.  C.,  99;  10  Jur.  595— B.  C.— Coleridge. 


Where  an  act  provided,  that  a  plaintiff  should 
not  recover  in  an  action  for  anything  done  in  pur- 
suance of  the  act  unless  twenty-one  days'  notice 
of  action  should  be  given,  —  Held,  that  defend- 
ant must  plead  the  want  of  such  notice,  or  he  could 
not  avail  himself  of  it.  Davey  v.  Warne,  14  Mee. 
&  W.  199  ;  15  Law  J.,  N.  S.,  Exch.,  253. 

The  defence,  that  the  venue  in  an  action  against 
a  person  for  an  act  done  in  pursuance  of  the  Build- 
ing Act,  14  Geo.  3,  c.  78,  was  not  laid  in  Middle- 
sex, pursuant  to  the  100th  section  of  that  act,  is 
one  which  must  be  specially  pleaded,  and  cannot 
be  taken  advantage  of  under  "  not  guilty."  Rich- 
ards v.  Easto,  15  Mee.  &  W.  244;  3  Dowl.  & 
L.  515;  15  Law  J.,  N.  S.,  Exch.,  163;  10  Jur. 
195. 

The  8  &  9  Viet.  c.  87,  s.  2,  enacts,  that,  if  any 
foreign  vessel  shall  be  found  within  one  league  of 
the  coast  of  the  United  Kingdom,  having  on  board 
certain  articles,  the  said  articles  and  the  vessel 
shall  be  forfeited.  Sect.  4  enacts,  that  "  nothing 
herein  contained  shall  extend  to  render  any  vessel 
liable  to  forfeiture  if  really  bound  from  one  for- 
eign port  to  another,  and  pursuing  such  voyage, 
wind  and  weather  permitting."  By  sect.  50, 
"  every  person  not  being  a  subject  of  her  Majesty, 
who  shall  be  found  on  board  any  vessel  liable  to 
forfeiture,  within  one  league  of  the  coast  of  the 
United  Kingdom,  is  made  liable  to  summary  con- 
viction and  imprisonment:" — Held,  by  Coleridge 
and  Erie,  JJ.  (Lord  Denman,  C.  J.,  dubitante),  that 
a  commitment  under  the  50th  section,  describing 
the  offence  in  the  words  of  the  section,  was  suffi- 
cient, without  negativing  the  exception  in  the  4th 
section.  In  re  Van  Boven,  2  New  Sess  Cas.  492  ; 
16  Law  J.,  N.  S.,  M.  C.,  4— Q.  B. 

The  8  Viet.  c.  10,  s.  1,  reciting  the  7  &  8  Viet, 
c.  101,  declares,  that  all  proceedings  in  matters  of 
bastardy  under  the  said  recited  act,  which  shall 
have  been  set  forth  "  according  to  the  forms  in 
the  schedule  hereunto  annexed,  or  to  the  like 
tenor  and  effect,  shall  be  taken  respectively  to 
have  been  valid  and  sufficient  in  law."  Where 
an  order  of  two  justices  on  the  putative  father  of  a 
bastard  child  was  in  substance  in  the  form  given 
in  the  schedule  (No  8),  of  the  act, — Held,  that  it 
was  no  objection  to  the  order  that  it  did  not  state 
the  evidence  to  have  been  given  on  oath,  as  the 
Court  would  not  intend  that  the  blank  in  the  form 
given  in  the  act,  after  the  words  "  evidence  of  such 
woman,"  was  to  be  filled  up  with  the  words  "  on 
oath,"  or  "  on  affirmation."  Reg.  v.  Cheshire 
(Justices),  2  New  Sess.  Cas.  161;  15  Law  J.,  N.  S., 
M.  C.,  3;  10  Jur.  311— B.  C.— Wightman. 

An  order  in  bastardy,  under  the  7  &  8  Viet. 
c.  101,  s.  3,  stated,  that  application  had  been  made 
and  summons  granted  by  a  justice  of  the  peace, 
usually  acting  in  the  division  in  which  the  mother 
resided  : — Held,  that,  under  the  8  Viet.  c.  10,  the 
word  "  in"  was  to  be  taken  to  be  synonymous  with 
the  word  "  for"  contained  in  the  forms  given  in 
the  schedule  to  that  act;  and  that,  consequently, 
the  order  showed  jurisdiction  on  the  part  of  the 
magistrate  granting  the  summons.  Reg.  v.  Milner, 
3  Dowl.  &  L.  128  ;  10  Jur.  334— B.  C.— Coleridge. 

The  Court  is  functus  officio  when  it  has  con- 
firmed the  Master's  report,  sanctioning  the  drain- 
ing of  a  settled  estate  under  4  &  5  Viet.  c.  55. 
What  remains  to  be  done  by  the  act,  is  to  be  done 
by  the  Master,  and  not  by  the  Court.  Ex  parte 
Mills,  13  Sim.  591. 

The  6  Geo.  4,  c.  42,  does  not  prevent  or  inter- 
fere with  the  bona  fide  retirement  from  the  co- 
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partnership  of  any  member  ;  and  the  company 
may  buy  out  a  partner,  notwithstanding  the  act. 
Taylor  v.  Hughes,  2  Jones  &  Lat.  24. 

The  stat.  6  &  7  Will.  4,  c.  115,  gives  to  persons 
dissatisfied  with  anything  that  has  been  done 
under  its  provisions  an  appeal  to  the  Quarter  Ses- 
sions. This  would  not  deprive  a  party  aggrieved 
of  his  right  to  apply  for  the  interference  of  a  court 
of  equity,  if  he  was  in  other  respects  entitled  to 
that  interference.  Beaufort  (Duke  of)  v.  Neeld, 
12  Cl.  &  Fin.  249— H.  L.,  1845. 

The  intention  of  the  Legislature  must  be  ascer- 
ta;ned  from  the  words  of  a  statute,  and  not  from 
any  general  inferences  to  be  drawn  from  the  nature 
of  the  objects  dealt  with  by  the  statute.  Fordyce 
v.  Bridges,  1  H.  L.  Ca.  1;  11  Jur.  Io7. 

The  82d  section  of  a  local  act  of  Parliament  for 
paving  and  improving  the  town  of  S.,  empowered 
commissioners  to  pave  certain  streets,  and  enact- 
ed, that  the  charges  thereof  should  be  paid  to  them 
by  the  owners  of  the  land  adjoining,  in  equal 
shares ;  and  that  it  should  be  lawful  for  such 
commissioners  to  recover  such  charges  by  action. 
The  83d  section,  beginning  with  "provided  al- 
ways," enacted,  that,  before  the  commissioners 
should  pave  the  streets  as  aforesaid,  they  should 
give  notice  to  the  owner  of  land,  &c.,  adjoining 
the  street,  requiring  him  to  pave  the  same;  and, 
if  the  owner  should  neglect  to  pave  for  six  months, 
it  should  be  lawful  for  the  commissioners  to  pave 
the  same,  and  to  recover  the  expenses  from  such 
owner  in  such  manner  as  in  the  said  act  was  men- 
tioned. A  declaration  in  debt  by  the  plaintiffs,  as 
commissioners,  to  recover  from  the  defendant  his 
share  of  the  expenses  of  paving  a  certain  street 
in  S.,  stated,  that  the  defendant  was  owner  of 
land  within  the  said  street,  that  the  commissioners 
paved  the  same,  that  his  share  of  the  expenses 
amounted  to  217/.,  and  alleged  as  a  breach,  that 
he  had  not  paid  the  same  :  — Held,  on  demurrer, 
that  the  giving  a  notice  to  the  defendant  to  pave 
the  streets,  was  a  condition  precedent  to  the 
plaintiff's  right  of  action,  and,  therefore,  that  the 
declaration  was  bad  for  not  containing  such  an 
averment.  Salford  (Mayor,  <$-c.)  v.  Ackers,  16  M. 
&  W.  85;  16  Law  J.,  Exch.,  6. 

A  retrospective  effect  will  not  be  given  to  a 
statute  unless  the  statute  by  precise  words  clearly 
shows  that  such  was  the  intention  of  the  Legisla- 
ture. Thompson  v.  Lach,  3  C.  B.  540  ;  16  Law  J., 
C.P.,  75. 

Under  an  act  of  Parliament  by  which  the  con- 
servators of  river  banks  were  empowered  to  apply 
the  funds  under  their  control,  (which  were  raised 
by  a  rate  upon  the  proprietors  of  adjacent  lands), 
"  in  doing,  constructing,  and  executing  all  such 
works,  acts,  matters,  and  things,  as  they  should 
from  time  to  time  deem  necessary,  proper,  expe- 
dient for  putting  the  banks  into  and  maintaining 
the  same  in  a  permanent  state  of  stability:" — Held, 
that  they  were  authorized  to  apply  a  portion  of  the 
fund  in  watching,  and,  if  necessary,  opposing,  a 
bill  in  parliament  for  a  project  lower  down  the 
river,  which  was  likely  to  be  injurious  to  the 
banks  under  their  superintendence.  Bright  v. 
North,  2  Ph.  216;  16  Law  J.,  Chanc.,  255. 

An  act  of  Parliament,  empowering  commis- 
sioners to  inclose  the  common  lands  in  a  certain 
township,  reciting  the  titles  of  certain  landowners, 
and  that  it  would  be  greatly  for  the  advantage  of 
the  proprietors  of  the  common  lands  that  the  same 
should  be  divided  and  inclosed,  enacted,  that  it 
should  be  lawful  for  the  commissioners  to  set  out 


and  make  such  ditches,  watercourses,  and  bridges, 
of  such  extent  and  form,  and  in  such  situations,  as 
they  should  deem  necessary  in  the  lands  to  be 
inclosed  ;  and  also  to  enlarge,  cleanse,  or  alter  the 
course  of  and  improve  any  of  the  existing  ditches, 
watercourses,  or  bridges,  as  well  in  and  on  the 
same  lands,  as  also  in  any  ancient  inclosures,  or 
other  lands  in  the  township,  as  they  should  deem 
necessary  : — Held,  that  the  act  did  not  empower 
the  commissioners  to  alter  the  drains  in  the  com- 
mon lands,  so  as  to  overload  an  ancient  drain 
which  flowed  through  the  common  lands  from 
another  township,  and  thereby  to  obstruct  the 
drainage  of  the  lands  in  such  other  township,  to 
the  damage  and  injury  of  the  owners  of  such 
lands.  Dawson  v.  Paver,  5  Hare,  415;  11  Jur. 
766 ;  16  Law  J.,  Chanc.,  274.  Affirmed  by  L.  C., 
30th  July,  1847. 

Where  an  act  of  Parliament  empowers  certain 
persons  to  deal  with  their  own  property,  or  with 
property  in  a  certain  place  or  district,  or  defined 
by  a  certain  description,  and  does  not  by  express 
words,  or  by  necessary  implication,  import  that 
the  Legislature  intended  to  affect  the  rights  of 
other  persons  in  other  property,  courts  of  law  do 
not  construe  mere  general  words  in  the  act  as 
affecting  the  rights  of  strangers  as  to  property  not 
within  the  description  of  that  with  which  the  act 
expressly  purports  to  deal.  Ib. 

Whether  an  act  of  Parliament  is  to  be  deemed 
a  public  act,  binding  on  all  the  Queen's  subjects, 
or  merely  a  private  act,  depends  upon  the  nature 
and  substance  of  the  case,  and  not  upon  the  tech- 
nical consideration  whether  the  act  does  or  does 
not  contain  a  clause  declaring  that  it  shall  be 
deemed  to  be  a  public  act.  Ib. 

Stat.  58  Geo.  3,  c.  51,  describes  by  their  titles 
and  dates  several  acts  relating  to  persons  em- 
ployed in  the  woollen  and  other  manufactures, 
which  acts  it  in  part  repeals.  Among  these  is 
an  act  stated  to  have  been  passed  in  13  Geo.  3, 
but  agreeing  in  title  with  stat.  17  Geo.  3,  c.  56, 
and  with  no  act  passed  in  13  Geo.  3: — Held,  that 
this  act  might  be  identified  by  the  title  with  the 
act  recited,  and  that  the  Legislature  must  be 
deemed  to  have  mistaken  the  date.  Reg.  v.  Wit- 
cock,  7  Q.  B.  317. 

Therefore  the  distribution  of  penalties  under 
stat.  17  Geo.  3,  c.  56,  s.  14,  is  now  regulated  by 
stat.  58  Geo.  3,  c.  51,  s.  3.  Ib. 

Acts  relating  to  Railways.]  —  A  vertical  devia- 
tion of  the  level  of  a  railway  not  exceeding  five 
feet,  calculated  with  reference  to  the  datum  line 
shown  on  the  plans  and  sections  deposited  in  pur- 
suance of  the  Standing  Orders  of  the  Houses  of 
Parliament,  is  within  the  powers  of  deviation  con- 
ferred by  the  Railway  Clauses  Consolidation  Act 
for  Scotland,  8  &  9  Viet.  c.  33,  s.  11,  although  the 
deviation  may  exceed  five  feet,  calculated  with 
reference  to  the  surface  line  shown  on  the  said 
plans  and  sections.  North  British  Railway  Com- 
pany \.  Tod,  12  Cl.  &  Fin.  722;  10  Jur.  975. 

In  putting  a  construction  upon  a  railway  com- 
pany's act,  no  regard  will  be  paid  to  the  plans  and 
sections  deposited,  in  pursuance  of  the  Standing 
Orders  of  the  Houses  of  Parliament,  previous  to 
the  application  for  that  act,  unless  they  are  incor- 
porated therewith.  Ib. 

Upon  the  true  construction  of  a  railway  act,  the 
Court  declined  to  make  any  order  as  to  the  costs 
of  an  application  by  vendors  to  have  payment  out 
of  court  of  part  of  the  purchase-money,  and  in- 
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vestment  of  the  remainder.    Ex  part e  Molyneux, 
2  Coll.  C.  C.  273. 

Municipal  Corporation  Act.} — Under  the  Muni- 
cipal Corporation  Act,  officers  "  removed"  under 
its  provisions  became  entitled  to  compensation. 
A.  B.,  the  then  town-clerk,  made  no  formal  sur- 
render of  his  office,  nor  any  attempt  to  secure  his 
re-appointment,  or  to  contest  the  election  of  C. 
D.,  who  was  appointed  town-clerk  : — Held,  that 
this  constituted  a  removal  of  A.  B.  from  his  office. 
Att.-Gen.  v.  Poole  (Corporation  of),  8  Beav.  75. 

For  the  purpose  of  establishing  a  claim  to  com- 
pensation for  the  kiss  of  a  connected  or  dependent 
office,  it  ought  to  be  shown,  first,  that  the  office 
was  connected,  or  understood  to  be  connected 
with,  or  dependent  upon,  the  corporate  office  lost ; 
and,  secondly,  that  the  loss  of  it  was  connected 
with  the  loss  of  the  principal  office  ;  but  it  is  not 
required  by  the  act,  that  the  connected  or  depend- 
ent office,  or  the  office  understood  so  to  be,  should 
be  itself  a  corporate  office.  Ib. 

Held,  that  the  circumstance  of  a  town-clerk  hav- 
ing continued,  for  some  time  after  he  was  removed 
from  the  office,  to  perform  the  duties  of  the  offices 
of  clerk  of  the  peace  and  clerk  of  the  magistrates 
until  other  clerks  were  appointed,  did  not  in  any 
•way  interfere  with  his  right  of  compensation  for 
the  loss  of  those  offices.  Ib. 

The  town-clerk  of  Poole,  who  held  several 
offices  at  the  time  of  the  passing  of  the  Municipal 
Corporation  Act,  was  removed  : — Held,  that  he 
was  entitled  to  compensation  from  the  following 
connected  offices  : — Solicitor  to  the  corporation, 
clerk  of  the  peace,  magistrate's  clerk,  solicitor  to 
the  quay  committee,  solicitor  to  the  water-bailiff, 
and  prothonotary  of  the  Weekly  Court  of  Record  ; 
but  that  he  was  not  entitled  to  compensation  for 
the  offices  of  solicitor  to  the  coroner,  under- 
eheriff,  solicitor  to  the  overseers  and  guardians  of 
the  poor  of  the  town,  and  county  solicitor  to  the 
surveyors  of  highways,  and  solicitor  to  the  lamp 
and  watch  commissioners.  Ib. 

Local  and  Personal  Acts.}  —  [The  9  4-  10  Viet. 
c.  106,  is  the  act  for  making  preliminary  inquiries 
in  certain  cases  of  applications  for  local  acts.] 

The  Metropolitan  Police  Acts  are  not  "  acts  of 
a  local  and  personal  nature,"  within  the  meaning 
of  the  5  &  6  Viet.  c.  97,  s.  5,  which  extends  the 
time  of  bringing  actions  under  such  acts  to  two 
years.  Barnett  v.  Cox,  2  New  Sess.  Cas.  487. 

The  Building  Act,  14  Geo.  3,  c.  78,  was  an  act 
of  a  local  and  personal  nature,  and  therefore  the 
power  given  by  the  100th  section  of  that  act  of 
pleading  the  general  issue  and  giving  the  special 
matter  in  evidence,  was  taken  away  by  the  stat. 

5  &  6  Viet.  c.  97,  s.  3.     Richards  v.  Easto,  15  Mee. 

6  W.  244 ;  3  Dowl.  &  L.  515;   15  Law  J.,  N.  S., 
Exch.,  163;   10  Jur.  695. 

The  7  &  8  Viet.  c.  84,  for  regulating  the  con- 
struction and  the  use  of  buildings  in  the  metropolis 
and  its  neighbourhood,  although  printed  among 
the  public  general  statutes,  is  an  act  of  a  local 
and  personal  nature,  and  ought  to  have  been  so 
classed.  Ib. 

Proceedings  on  Penal  Statutes.} — Where  a  sta- 
tute requires  certain  qualifications  in  persons 
acting  under  it,  and  provides  that  in  an  action  for 
penalties  for  acting  without  qualification,  the  de- 
fendant shall  prove  that  he  was  duly  qualified,  it 
is  sufficient  to  allege  in  the  declaration  that  the 
defendant  was  not  qualified  without  specifying  in 


what  his  disqualification  consisted.    Cook  v.  Swift, 
3  Dowl.  &  L.  67;  14  Mee.  &  W.  235. 

Since  the  rule  of  H.  T.,  4  Will.  4,  r.  8,  the  venue 
is  the  county  for  all  purposes;  therefore,  in  de- 
claring for  a  penalty,  it  is  not  necessary  to  aver 
that  the  offence  was  committed  within  the  county 
in  which  the  venue  was  laid.  Ib. 

The  enactments  of  stats.  31  Eliz.  c.  5,  s.  2,  and 
stat.  21  Jac.  1,  c.  4,  s.  2,  requiring  that,  in  actions 
on  penal  statutes,  the  venue  shall  be  laid  in  the 
county  where  the  offence  was  committed,  do  not 
apply  to  actions  of  debt  brought  by  the  party 
grieved  to  recover  a  penalty  expressly  given  to 
him,  as  for  extortion,  under  stat.  1  &  2  P.  &  M. 
c.  12,  s.  2.  Fife  v.  Bousfield,  6  Q.  B.  100. 

Construction  and  Operation — 1.  Generally.]  — 
The  general  rule  in  construing  recent  statutes  is 
"  Nova  constitutio  futuris  formam  imponere  debet, 
non  praeteritis,"  but  the  rule,  which  is  one  of  con- 
struction only,  will  yield  to  a  sufficiently  expressed 
intention  of  the  legislature,  that  the  enactment 
should  have  a  retrospective  operation.  Moon  or 
Moore  v.  Durden,  2  Exch.  Rep.  22  ;  12  Jur.  138. 

Quaere,  whether,  when  an  act  of  Parliament 
transfers  jurisdiction  from  one  court  to  another,  or 
grants  an  extension  of  the  jurisdiction  of  an  exist- 
ing court,  it  is  necessary,  in  order  to  make  the  act 
binding  on  the  Crown,  that  the  Crown  should  be 
named  therein  1  London  (Corporation  of)  v.  At- 
torney-General, 1  H.  L.  Ca.  440. 

Where  a  statute  confers  a  right  and  annexes 
certain  penalties  for  its  infringement,  an  action  for 
damages  will  not  lie  against  a  party  infringing  the 
right  by  the  party  aggrieved.  Stevens  v.  Jeacocke, 
12  Jur.  477;  17  L.  J.,  Q.  B.,  163. 

By  a  local  and  personal  public,  for  the  improve- 
ment of  the  pilchard  fishery  within  the  bay  of  St. 
Ives,  the  passing  out  of  one  stem  into  another  was 
prohibited  under  a  penalty;  other  sections  con- 
tained specific  prohibitions,  and  for  each  case  a 
specific  penalty  with  a  specific  mode  of  recovering 
it  before  magistrates  was  provided.  Declaration 
showed  that  plaintiff  having  a  right  under  that 
statute,  and  in  the  exercise  of  it  being  about  to 
inclose  fish  in  his  net,  was  obstructed  by  defend- 
ant's capture  of  them  in  another  net: — Held,  in 
arrest  of  judgment  that  the  action  would  not  lie; 
the  right  being  created  by  statute,  and  another 
specific  remedy  for  infringement  being  provided 
by  the  same  statute.  Ib. 

The  statute  9  &  10  Viet.  c.  66,  s.  1,  enacts,  that 
no  person  shall  be  removed  from  a  parish  in  which 
such  person  shall  have  resided  for  five  years.  A 
proviso  in  the  same  section  directs,  that  the  time 
during  which  such  person  shall  be  a  prisoner  shall 
be  excluded  from  the  computation  of  time  : — Held, 
that  the  proviso  had  a  retrospective  effect;  and 
that  a  pauper  who  had  resided  in  a  parish  from 
1839  till  the  making  of  the  order,  (May,  1847),  but 
from  1843  had  been  receiving  relief,  was  remova- 
ble. Reg.  v.  Christ  Church,  3  New  Sess.  Cas. 
320;  12  Jur.  1072— Q.  B. 

2.  Particular  Statutes — 7  Anne,  c.  5;  4  Geo.  2, 
c.  21;  13  Geo.  3,  c.  21.] — The  privileges  conferred 
by  these  statutes  upon  the  children  and  grand- 
children of  British-born  subjects,  born  out  of  the 
allegiance  of  the  crown  of  Great  Britain,  are  the 
privileges  of  the  children  and  grandchildren,  and 
not  of  the  parent,  and  will  not  be  lost  by  any  act 
of  the  parent  which  does  not  bring  him  within  the 
disqualifying  provisions  of  the  statute.  In  a  case, 
therefore,  in  which  a  British-born  subject  had 
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gone  in  17S4  to  America,  and  become  a  citizen  of 
the  United  States,  and  taken  the  oath  of  allegiance 
to  that  government,  thereby  abjuring  his  allegiance 
to  the  crown  of  Great  Britain,  it  was  held,  that, 
as  those  acts  fell  short  of  bringing  him  under  the 
disqualifying  provisions  of  4  Geo.  2,  c.  21,  his 
grandson,  on  taking  the  oaths  and  doing  the  other 
acts  required  by  the  stat.  13  Geo.  3,  c.  21,  was 
capable  of  inheriting  lands  in  Great  Britain.  Fitch 
v.  Weber,  12  Jur.  76 ;  17  L.  J.,  Chanc.,  73  — 
V.  C.  W. 

Held,  also,  upon  the  construction  of  the  stat. 
13  Geo.  3,  c.  21,  that  a  party  will  be  allowed  a 
reasonable  time  after  his  title  has  accrued  to  do 
the  acts  required  by  the  statute.  Ib. 

The  treaty  of  1783  between  Great  Britain  and 
the  United  States  of  America  empowers  British- 
born  subjects  then  settled  in  the  United  States  to 
become  citizens  of  America,  but  does  not  em- 
power British-born  subjects  proceeding  to  Ame- 
rica, and  settling  there  after  the  date  of  the  treaty, 
to  become  such  citizens.  Ib. 

See,  also,  ALIEN. 

39  Geo.  3,  c.  79.]  —  See  Clough  v.  Ratcliffe, 
1  De  G.  &  S.,  164 ;  1 1  Jur.  648  ;  16  La w  J.,  Chanc., 
476. 

The  stats.  10  Geo.  4,  c.  44,  "for  improving  the 
police  in  and  near  the  metropolis,"  and  2  &  3 
Viet.  c.  71,  "  for  regulating  the  police  courts  in 
the  metropolis,"  which  are  printed  among  the 
general  statutes,  are  not  "  public  local  and  per- 
sonal acts,"  nor  "  of  a  local  and  personal  nature," 
within  the  meaning  of  stat.  5  &  6  Viet.  c.  97.  Bar- 
rett or  Barnet  v.  Cox,  11  Jur.  118;  16  Law  J., 
M.  C.,  27. 

52  Geo.  3,  c.  101.]— See  CHARITY. 

56  Geo.  3,  c.  60.] — The  proper  form  of  proceed- 
ing to  recover  stock  and  dividends,  unclaimed  for 
ten  years,  and  carried  over  to  the  account  of  the 
commissioners  for  the  reduction  of  the  national 
debt,  under  the  statute,  ia  by  petition  to  be  served 
upon  the  Attorney-General  and  the  commissioners, 
and  not  by  bill  in  the  first  instance  ;  and  if  there 
be  conflicting  claims  to  the  fund,  the  Court  will 
then  give  directions  for  the  trial  of  the  rights  of 
the  parties  between  themselves,  either  by  suit  or 
otherwise.  Hunt  v.  Peacock,  6  Hare,  361;  12  Jur. 
154;  17L.J.,  Chanc.,  163. 

4  Geo.  4,  c.  76.] — See  HUSBAND  AND  WIFE. 

7  &  8  Geo.  4,  c.  41.]— See  Shelton  (Rector  of)  Ex 
parte,  12  Jur.  825— V.  C.  E. 

9  Geo.  4,  c.  35.] — Notice  to  a  purchaser  for 
value,  of  a  judgment  not  revived  or  re-docketed 
pursuant  to  this  statute,  will  not  take  it  out  of  the 
operation  of  that  statute.  Beerev.Head,  3  J.  &  L. 
340. 

1  Will.  4,  c.  47.] — A  decree  having  been  made 
in  a  creditor's  suit  for  sale  of  part  of  the  real 
estate,  and  a  sale  having  taken  place  of  freeholds 
and  copyholds,  on  a  petition  under  the  statute  that 
the  tenant  for  life  might  convey  and  surrender  to 
the  purchaser,  the  same  was  ordered,  notwith- 
standing that  the  stat.  3  &  4  Will.  4,  c.  104,  making 
copyhold  estate  assets  for  the  payment  of  simple 
contract  and  specialty  debts,  was  passed  subse- 
quently, the  words  of  the  former  act  having  a 
prospective  operation.  Branch  \.Browne,  12  Jur. 
768;  17  L.  J.,  Chanc.,  435— V.  C.  B. 

1  Will.  4,  c.  47,  and  2  &  3  Viet.  c.  60.]  —In  a 
creditor's  suit  the  Court  has  no  jurisdiction,  under 
these  statutes,  to  extend  the  sum  to  be  raised  by 
way  of  mortgage  by  an  infant,  for  payment  of  the 


debts  of  his  ancestor  or  devisor,  so  as  to  include 
money  required  for  repairs,  even  where  such 
repairs  are  necessary  in  order  to  obtain  an  advance 
on  mortgage,  and  where  a  mortgage  is  much  more 
beneficial  for  the  infant  than  a  sale  would  be. 
Hill  v.  Maurice,  1  De  G.  &  S.  214. 

1  Will.  4,  c.  47,  and  2  &  3  Viet.  c.  60.]  —These 
statutes  do  not  empower  the  Court  to  direct  money 
to  be  raised  by  a  mortgage  of  the  inheritance  for 
the  purpose  of  repairs.  Hill  v.  Maurice,  11  Jur. 
795  ;  16  Law  J.,  Chanc.,  280— V.  C.  B.  See  also 
as  to  practice,  Coombe  v.  Chapman,  11  Jur.  725 — 
V.  C.  B. 

1  Will.  4,  c.  60.]  — Under  this  statute  the  Master 
has  no  power  to  appoint  a  person  to  convey.  It  is 
for  the  Master  to  "  approve,"  and  for  the  Court  to 
"  appoint."  Fowler  v.  Ward,  8  Bea.,  488. 

Id.,  sect.  8.]  — An  infant  devisee  had  been  ordered 
to  convey  real  estate  sold  for  payment  of  the  tes- 
tator's debts.  He  made  default,  and  was  not  ame- 
nable to  process.  The  Court,  under  the  1  Will. 
4,  c.  60,  s.  8,  directed  a  person  to  convey  in  his 
place.  Thomas  v.  Gwynne,  9  Bea.  275. 

Id.,  sect.  18.] — Tenant  for  life  of  estates  de- 
creed in  a  creditors'  suit  to  be  sold  for  payment 
of  debts,  is  a  trustee  for  the  purchaser  within  the 
meaning  of  1  Will.  4,  c.  60,  s.  18.  In  re  Milfield, 
2  Ph.  254 ;  see  also  5  Hare,  538. 

1  Will.  4,  c.  60.] — Land  having  been  sold  under 
a  decree  for  payment  of  charges  which  were  prior 
to  the  estate  of  one  of  the  defendants,  who  was  a 
lunatic,  the  Court  referred  it  to  the  Master  to 
appoint  a  person  in  his  place  to  convey  them  to 
the  purchaser.  Blake,  In  re,  3  J.  &  L.  265. 

When  the  sale  is  under  a  decree  of  the  Court, 
the  granting  parties  do  not  fill  the  character  of 
vendors,  within  the  exception  in  section  18  of  this 
statute.  Ib, 

The  survivor  of  four  trustees  of  a  sum  of  stock 
died  intestate,  and  his  sole  next  of  kin  refused  to 
administer  to  him: — Held,  that  the  case  was  not 
within  the  10th  section  of  this  statute,  and,  there- 
fore, the  Court  could  not  appoint  a  person  to  trans- 
fer the  stock.  Lunn's  Charity,  In  re,  15  Sim.  464. 
See  11  Jur.  256— C. 

The  costs  of  the  petition  and  order  under  this  sta- 
tute, for  the  re-conveyance  of  a  mortgaged  estate 
to  the  mortgagor  or  his  representatives,  upon  pay- 
ment of  the  mortgage-money,  are  to  be  borne  by 
the  mortgagor  or  his  estate,  although  such  pro- 
ceedings were  rendered  necessary  by  the  circum- 
stance that  the  mortgagee  had  devised  the  legal 
estate  in  the  mortgaged  premises  to  three  trustees, 
one  of  whom  could  not  be  found.  Xing  v.  Smith, 
6  Hare,  473 ;  12  Jur.  1083. 

M.  W.,  a  married  woman,  a  party  to  a  creditor's 
suit  for  the  administration  of  the  estate  of  a  per- 
son of  whom  she  was  heir-at-law,  was,  by  the 
decree  in  the  cause,  ordered  to  convey.  She 
accordingly  executed  the  deed,  but  refused  to 
acknowledge  it  under  the  Fines  and  Recoveries 
Act.  The  purchaser,  by  his  petition,  prayed  a 
reference  to  the  Master,  under  this  statute,  to 
inquire  whether  she  was  a  trustee;  and  the  Court 
referred  it  to  the  Master  to  inquire  whether  the 
conveyance  executed  by  her  was  a  proper  one  to 
be  executed  and  acknowledged  by  her  under  the 
decree,  and,  if  not,  to  approve  of  a  proper  con- 
veyance. Billing  v.  Webb,  12  Jur.  427— V.  C.  B. 

1  Will.  4,  c.  65.]  —  Petition  for  a  renewal  under 
sect.  16  of  this  statute,  refused  in  consequence  of 
the  great  lapse  of  time  which  had  occurred  since 
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the  death  of  one  of  the  cestui  que  vies  named  in 
the  original  lease.    Sheehy  v.  Bradshau-,  I  Dru.  307. 

This  statute  does  not  take  away  the  right  of  a 
lord  of  a  manor  to  seize  quousque.  Dimes  v. 
Grand  Junction  Canal  Company,  15  Sim.  433. 

Where  a  lunatic  was  bound  by  covenant  to 
grant  a  renewal  of  a  lease,  the  expenses  incurred 
by  the  lessee  in  applying  to  the  Court,  under  this 
statute,  for  a  direction  to  the  committee  to  execute 
a  lease  instead  of  the  lunatic,  must  be  borne  by 
the  lunatic's  estate.  Barnes,  Ex  parte,  17  L.  J., 
Chanc.,  436— C. 

1  Will.  4,  c.  67.]  —  Under  sects.  12  and  14  of 
this  statute,  the  Court  has  not  jurisdiction  to  charge 
money  advanced  for  rent,  or  the  costs  of  the  land- 
lord appearing  in  the  office  and  contesting  the  sum 
due  for  fines  upon  the  renewed  interest.  Leech, 
In  re,  3  J.  &  L.  189. 

14-2  Will.  4,  c.  58.]  —  Quaere,  whether  this  act 
extends  to  the  colonies  ?  Colonial  Bank  \.  War- 
den, 5  E.  F.  Moo.  340 ;  10  Jur.  745. 

34-4  Will.  4,  c.  37.]  —  The  rector  of  a  parish 
•within  which  there  is  not  any  house  of  residence 
belonging  to  the  benefice,  and  who,  by  the  license 
of  his  bishop,  resides  at  a  distance  from  the  parish, 
but  not  in  a  house  allowed  by  the  bishop  as  the 
house  of  residence  thereof,  is  not  entitled  to  the 
allowance  for  the  rent  of  a  residence  given  by 
sect.  20  of  this  statute.  Ireland  (Ecclesiastical 
Commissioners  of)  v.  Delmege,  3  J.  &  L.  325. 

44-5  Will.  4,  c.  22.]  —  This  act  extends  to 
Scotland.  Fordyce  v.Brydges,  1  H.  L.  Ca.  1;  11 
Jur.  157. 

44-5  Will.  4,  c.  23.]  —  A  vendor  who  dies  be- 
fore the  completion  of  the  contract,  is  a  trustee 
within  the  meaning  of  this  statute,  though  ex- 
pressly excepted  out  of  the  1  Will.  4,  c.  60 
Lowe's  Estate,  In  re,  2  Ph.  690 ;  12  Jur.  638. 

54-6  Will.  4,  c.  83.]  — Where  the  party  apply- 
ing for  an  extension  of  a  patent  is  resident  abroad, 
and  has  no  manufacture  in  England,  advertising 
in  the  newspapers  published  in  the  towns  or  county 
where  the  persons  to  whom  he  has  granted  licenses 
are  resident,  is  a  sufficient  compliance  with  the 
4th  section  of  the  5  &  6  Will.  4,  c.  83.  In  re 
Derosne's  Patent,  4  E.  F.  Moo.  416. 

64-7  Will.  4,  c.  38,  s.  3.]  — This  statute  pre- 
vents a  person  who  is  already  a  publican  from 
obtaining  a  license  to  carry  on  the  business  of  a 
grocer  on  the  same  premises,  as  absolutely  as  it 
does  to  prevent  a  person  licensed  as  a  grocer  from 
carrying  on  in  the  same  premises  the  business  of  a 
publican.  M'Kenna  v.  Pape,  1  H.  L.  Ca.  6. 

1  4-  2  Viet.  c.  26.]— See  WILL. 

14-2  Viet.  c.  110.] — Judgment  debt,  payable  a 
a  future   day,  and   subject  to  be  defeated  in   the 
event  of  the  previous  debt  of  the  debtor — Held  to 
be  a  charge,  under  sect.  13  of  this  statute,  upon 
an  annuity  bequeathed  to  the  debtor,  and  payabl 
out  of  real  estate,  but  not  so  as  to  affect  growing 
payments  accruing  due  before  the  judgment  deb 
became  payable.     Young  husband  v.  Gisborne,  1  De 
G.  &  S.  209. 

14-2  Viet.  c.  1 10,  s.  13.]  — A.  was  entitled  to  an 
annuity,  which  was  secured  by  a  covenant  and  b 
an  assignment  of  leaseholds  to  her,  in  trust  to  sell 
— Held,  that  her  interest  under  the  deed  might  b 
made  available  under  this  statute  for  payment  of 
judgment-debt  due  from  her.     Harris  v.  Damson 
15  Sim.  128. 

J4-2  Viet.  c.  117.] — The  term  "  government  se 


unties"  will  include  New  3/.  5s.  per  cent.  Bank 
nnuities.  The  Court  will  not  allow  a  railway 
ompany  to  retain  any  option  after  the  order  for 
nvestment  as  to  the  fund  in  which,  or  the  time 
vhen,  the  monies  are  to  be  invested.  Ex  parte 
Newport,  Abergavenny,  and  Hereford  Railway 
Company,  11  Jur.  160 — V.  C.  E. 

24-3  Viet.  c.  17.] — See  as  to  costs  of  reinvest- 
ment of  money  paid   into  Court.     In  re  London 
bridge  Improvement  Act,  11  Jur.  958 — R. 

34-4  Viet.  c.  105.] — Where  there  are  creditors 
,vho  became  such  before   this  statute  came  into 
peration,  a  judgment  creditor  is  not  entitled,  under 
he  22d  section,  to  sell   the  lands  for  payment  of 
his  judgment.     Maguire  v.  O'Reilly,  3  J.  &  L.  224. 

5  4"  6  Viet.  c.  39.] — This  statute  applies  to  mer- 
cantile transactions,  and   not  to  the  case  of  ad- 
ances  made  upon  the  security  of  furniture  used  in 
a  furnished  house — not  in  the  way  of  trade — to  the 
pparent  owner  of  such  furniture,  such  apparent 
owner  afterwards  appearing  to  be   the   agent  en- 
rusted  with   the   custody  of  the  furniture   by  the 
rue  owner.     Wood  v.  Rowcllffe,  6  Hare,  191. 

Such  "  agent"  is  not  an  agent,  nor  is  such  fur- 
niture "goods  and  merchandise,"  within  the 
meaning  of  this  statute.  Ib. 

54-6  Viet.  c.  45,  s.  18.] — Where  the  publishers 
of  a  magazine  employ  and  pay  an   editor,  and  the 
iditor  employs  and  pays  persons  for  writing  arti- 
;les   in  the  magazine — Semble,  the  copyright  in 
such  articles  is  not  vested  in  the  publishers  under 
this  act.     Brown  v.  Cooke,  11  Jur.  77;  16  Law  J.5 
;hanc.,  140— V.  C.  E. 

Quaere,  whether,  in  order  so  to  vest  the  copy- 
ight,  the  publishers   must  have   employed  such 
persons  beforehand  1     Ib. 

64-7  Viet.  c.  85.]  — Where  there  were  several 
defendants,  one  of  whom  alone  had  a  substantial 
interest  in  defeating  the  plaintiff's  claim — Held, 
that  the  evidence  of  the  defendant  so  interested, 
though  taken  on  behalf  of  a  co-defendant,  was  in- 
admissible, and  was  not  rendered  admissible  by 
this  statute.  Clarke  v.  Wyburn,  12  Jur.  613 — C. 

8  Viet.  c.  18.] — See  PUBLIC  COMPANY. 

84-9  Viet.  c.  70.] — A  petition  for  the  apportion- 
ment of  charities  under  this  act  ought  to  be  intitled 
in  the  act,  and  also  in  that  of  52  Geo.  3,  c.  101. 
West  Ham  Charities,  In  re,  12  Jur.  783 ;  17  L.  J., 
Chanc.,  441— V.  C.  B. 

10  4-  11  Viet.  c.  96.] — See  TRUST  AND  TRUSTEE. 

11  4-  12  Viet.  c.  45.] — See  PUBLIC  COMPANY. 
Exceptions.] — To  an  action  for  money  had   and 

received  the  defendant  pleaded,  that,  after  the 
passing  of  the  7  &  8  Viet.  c.  110,  and  after  the  1st 
of  November,  1844,  the  defendant  as  the  broker 
and  agent  of  the  plaintiff  sold  on  account  of  the 
plaintiff  fifteen  scrip  shares  of  and  in  a  certain 
joint-stock  company,  called  the  Boston,  Newark, 
and  Sheffield  Railway  Company,  for  the  sum  of 
94/.  2s.  6d.,  the  formation  of  which  company  was 
commenced  after  the  1st  of  November,  1844,  and 
which  at  the  time  of  such  sale  was  a  joint-stock 
company  established  in  England  for  profit,  within 
the  meaning  of  the  said  act  of  Parliament,  that  is 
to  say,  a  partnership  whereof  the  capital  was  in- 
tended to  be  divided  into  shares,  and  so  as  to  be 
transferable  without  the  express  consent  of  all  the 
copartners,  and  not  then  being  a  banking  com- 
pany, school,  or  scientific  or  literary  institution, 
(following  the  words  of  the  2d  section)  and  that 
the  said  sum  of  94Z.  2s.  6d.  so  received  by  the  de- 
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fendant  for  the  plaintiff  was  the  price  and  proceeds 
of  the  sale  by  the  defendant  of  such  shares,  and 
that  at  the  time  of  the  sale,  and  of  the  receipt  of 
the  said  sum,  the  said  joint-stock  company  had  not 
been  completely  registered,  nor  had  obtained  any 
certificate  of  complete  registration: — Held,  on 
demurrer,  that  the  clause  at  the  end  of  section 
2  in  the  7  &  8  Viet.  c.  110,  was  an  exception,  and 
not  a  proviso,  and  that  the  defendant  ought  to  have 
negatived  in  his  plea  that  the  company  was  one 
which  could  not  be  carried  into  execution  without 
the  authority  of  Parliament.  Bousfield  v.  Wilson, 
16  M.  &  W.  185;  16  Law  J.,  Exch.,  44. 

Stat.  8  &  9  Viet.  c.  87,  s.  2,  enacts,  that  if  any 
foreign  vessel  shall  be  found  to  have  been  within  one 
league  of  the  coast  of  the  United  Kingdom,  having 
on  board  certain  articles,  the  said  articles  and  the 
vessel  shall  be  forfeited.  Sect.  4  enacts,  that 
"  nothing  herein  contained  shall  extend  to  render 
any  vessel  liable  to  forfeiture,  if  really  bound  from 
one  foreign  port  to  another,  and  pursuing  such  voy- 
age, wind  and  weather  permitting."  By  sect.  50, 
every  person  not  being  a  subject  of  her  Majesty, 
who  shall  be  found  on  board  any  vessel  liable  to  for- 
feiture within  one  league  of  the  coast  of  the  United 
Kingdom,  is  made  liable  to  summary  conviction  and 
imprisonment : — Held,  by  Coleridge,  J.,  and  Erie, 
J.,  (Lord  Denman,  C.  J.,  dubitante),  that  a  com- 
mitment under  the  50th  section,  describing  the 
offence  in  the  words  of  the  2d  section,  was  suffi- 
cient, without  negativing  the  exception  in  the  4th 
section.  In  re  Van  Boven,  11  Jur.  119;  16  Law 
J.,  M.  C.,  5. 

Held,  also,  that  a  conviction,  in  other  respects 
sufficient,  is  not  vitiated  by  the  detainer  of  the  de- 
fendant for  an  unreasonable  time  before  the  hear- 
ing of  the  information  against  him.  Ib. 

And  see,  generally,  cases  upon  any  particular 
statute  under  heading  of  the  subject-matter  of  the 
statute. 

Pleadings.] — In  an  action  upon  the  statute  3  & 
4  Will.  4,  c.  15,  s.  2,  for  penalties  for  the  repre- 
sentation of  a  dramatic  piece  of  the  plaintiff's  at  a 
"place  of  dramatic  entertainment"  without  his 
consent,  it  is  sufficient  to  describe  the  offence  in 
the  words  of  the  act.  Lee  v.  Simpson,  3  C.  B.  871. 

To  a  declaration  for  work  and  labour  the  defend- 
ant pleaded,  that  the  work,  &c.,  consisted  of  an 
appraisement  of  personal  property,  which  the 
plaintiff  appraised  in  expectation  of  reward  to  be 
therefore  paid  by  the  defendant  to  him,  without 
being  duly  licensed  according  to  46  Geo.  3,  c.  43  : 
— Held,  that  the  plea  was  sufficient,  without  sta- 
ting that  the  plaintiff  did  the  work  as  an  appraiser, 
as  it  followed  the  words  of  the  statute.  Palk  v. 
Force,  12  Jur.  797;  17  L.  J.,  Q.  B.,  299. 

Held,  also,  that  the  plea  need  not  negative  that 
the  appraisement  was  for  the  purpose  of  ascer- 
taining legacy  duty.  Ib. 

There  is  no  difference,  in  respect  of  declarations 
and  subsequent  pleadings,  as  to  negativing  excep- 
tions in  acts  of  Parliament.  Ib. 

The  Metropolitan  Paving  Act,  57  Geo.  3,  c.  29, 
gives  power  to  apprehend  all  persons  who,  not 
being  employed  by  or  contracting  with  the  com- 
missioners under  that  act.  shall  carry  away  "  any 
dust,  cinders,  or  ashes"  within  their  district.  By 
sect.  136  no  action  shall  be  brought  against  any 
person  for  anything  done  in  pursuance  of  that  act, 
until  after  twenty-one  days'  notice  in  writing  ;  and 
if  it  shall  appear  that  such  action  was  brought  before 
twenty-one  days'  notice  was  given,  the  jury  shall 


find  a  verdict  for  the  defendant: — want  of  notice 
of  action  must  be  specially  pleaded.  Lawv.Dodd, 
17  L.  J.,  M.  C.,  65— Exch. 

The  stat.  29  Eliz.  c.  4,  (against  extortion  by 
sheriffs,  &c.),  is  not  repealed  by  the  1  Viet.  c.  55; 
but  the  only  effect  of  the  latter  statute  is  to  exempt 
from  the  penalties  of  the  statute  of  Elizabeth  the 
cases  in  which  the  sheriff  shall  take  no  larger  feea 
than  shall  be  allowed  by  order  of  the  judges. 
Therefore,  in  a  declaration  on  the  case  for  extor- 
tion, on  the  statute  qf  Elizabeth,  it  is  not  neces- 
sary to  negative  the  defendant's  having  had  au- 
thority under  the  statute  of  Victoria  to  take  the 
fees  complained  of;  but  that  is  matter  of  defence 
which  should  come  by  way  of  plea.  Pilkington\. 
Cooke,  16M.&W.615. 


STATUTE  OF  FRAUDS— See  CONTRACT.  SALE, 
WILL. 


STATUTE  OF  LIMITATIONS— See  LIMITATION 

OF  ACTIONS  AND  SUITS. 


STAYING    PROCEEDINGS  — See   PRACTICE    AT 
LAW,  PRACTICE  IN  EQUITY. 

STERLING  MONEY. 

Prior  to  the  passing  of  the  act  for  assimilating 
the  currencies  of  England  and  Ireland,  an  English 
lady  married  an  Irish  gentleman.  By  their  settle- 
ment, which  was  executed  at  Bath,  where  the  mar- 
riage was  solemnized,  it  was  recited  that  the  gen- 
tleman had  agreed  to  charge  certain  of  his  estates 
in  Ireland  with  the  payment  of  a  rent-charge  of 
10007.  a  year  to  the  lady  for  life,  in  case  she  should 
survive  him;  but  the  sum  secured  to  her  by  the 
deed  was  expressed  to  be  WOOL  a  year  sterling 
lawful  money  of  Ireland  : — Held,  nevertheless, 
that  she  was  entitled  to  1000/.  a  year  sterling. 
Cope  v.  Cope,  15  Sim.  118. 

STOCK. 

In  an  action  against  the  Bank  of  England  for  not 
paying  dividends  upon  certain  stock,  the  Bank 
admitting  that  the  stock  had,  up  to  a  certain  day, 
stood  in  the  Bank  books  in  the  plaintiff's  name, 
alleged  that  the  plaintiff  had  on  that  day  transferred 
it.  Upon  the  affidavit  of  the  plaintiff  that  she  had 
never  signed  or  authorized  any  transfer,  and  that 
if  such  alleged  transfer  existed  it  was  a  forgery, 
the  Court  made  absolute  a  rule  allowing  her  to  in- 
spect the  particular  entry  in  the  transfer  book, 
purporting  to  transfer  the  stock.  Foster  v.  Eng- 
land (Bank),  15  Law  J.,  N.  S.,  Q.  B.,  212  ;  10  Jur. 
372. 

By  sect.  13  of  stat.  11  Geo.  4  &  1  Will.  4,  c.  13, 
it  is  enacted,  that  the  stock  created  by  the  act 
"  shall  be  transferable  as  this  act  directs,  and  not 
otherwise;"  and  that  the  entries  of  transfer  shall 
be  signed  by  the  parties  making  the  same,  or  by 
their  attornies  lawfully  authorized ;  and  that  per- 
sons to  whom  transfers  shall  be  made  shall  under- 
write their  acceptance  thereof;  and  "  that  no  other 
method  of  transferring  any  such  stock  shall  be 
good  and  available  in  law:"  —  Held,  that,  as 
against  the  transferrer,  the  transfer  was  valid, 
though  the  transferee  had  not  underwritten  his 
acceptance  thereof.  Foster  v.  (England)  Bank,  15 
Law  J.,  N.  S.,  Q.  B.,212;  10  Jur.  565. 

Case  for  non-payment  of  the  dividend  due  upon 
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stock  standing  in  the  name  of  the  plaintiff  in  the 
books  of  the  Bank  of  England.  Plea,  that  plaintiff, 
before  the  dividend  became  due,  by  deed-poll, 
appointed  W.,  his  attorney,  to  receive  and  give 
receipts  for  all  dividends  due  or  to  become  due  for 
plaintiff's  stock.  That  W.,  acting  under  the  power 
of  attorney,  required  defendants  to  pay  him  the 
dividend,  and  that  defendants,  at  his  request,  de- 
livered to  him,  and  he  accepted  from  defendants, 
in  payment  of  the  dividend,  a  draft  or  order  in 
writing  of  defendants,  addressed  to  their  cashiers, 
commonly  called  "  a  dividend  warrant,"  whereby 
the  cashiers  were  directed  to  pay  to  plaintiff  the 
dividend  in  question;  and  that  W.  did  then,  by 
virtue  of  the  power  of  attorney,  give  defendants 
his  receipt  for  the  dividend  ;  and  that,  according 
to  the  custom  of  bankers  and  merchants  in  London, 
used  for  sixty  years,  such  dividend  warrants  are 
transferable  and  assignable  by  delivery  only,  and 
without  indorsement,  and  the  bona  fide  holder  of 
every  such  dividend  warrant  is  entitled  to  receive 
payment,  on  demand,  of  the  money  expressed  in 
the  dividend  warrant.  That  W.  transferred  the 
dividend  warrant  to  L.  &  Co.,  bankers  in  London, 
for  valuable  consideration  then  moving  from  L.  & 
Co.  to  W.,  which  entitled  L.  &  Co.,  by  the  said 
custom,  to  receive  from  defendants  the  sum  men- 
tioned in  the  warrant;  and  that  L.  &  Co.  demand- 
ed payment  of  the  money  mentioned  in  the 
dividend  warrant,  and  required  defendants  to  hold 
the  same  for  their  use  and  benefit: — Held,  after 
verdict,  that  the  plea  was  bad  :  first,  because  the 
power  of  attorney  did  not  authorize  the  attorney  to 
receive  payment  otherwise  than  in  money,  or  in 
some  usual  manner;  and  it  was  not  shown,  either 
by  the  plea  or  by  statute,  that  payment  by  dividend 
warrants  was  an  usual  manner  of  payment.  Part- 
ridge v.  England  (Bank),  (in  error),  15  Law  J.,  N. 
S.,  Q.  B.,  395  ;  10  Jur.  1031— Exch.  Cham. 

Held,  secondly,  because  the  usage  and  custom 
of  merchants  stated  in  the  plea  did  not  give  a  right 
of  action  to  any  person  other  than  plaintiff,  who 
might  become  possessed  of  the  dividend  warrant; 
and  therefore  the  plea  did  not  show  that  defend- 
ants had  become  liable  to  pay  the  dividend  to  L. 
&  Co.  Ib. 

Held,  thirdly,  because  L.  &  Co.  were  not  aver- 
red to  be  bona  fide  holders,  and  therefore  the  plea 
did  not  bring  the  case  within  the  terms  of  the 
usage  as  pleaded.  Ib. 

Bank.]  —  Declaration  in  case,  alleging,  that 
plaintiff  was  possessed  of  a  share  in  the  stock 
standing  in  the  books  of  defendants,  the  East  India 
Company,  in  his  name,  which  stock  was,  accord- 
ing to  the  statutes,  transferable  in  defendants' 
books,  by  defendants  making,  at  reasonable  times, 
such  transfer  to  any  other  person  as  the  proprietor 
should  require  ;  and  that,  before  the  committing, 
&c.,  no  transfer  of  plaintiff's  share  had  been  so 
made,  by  reason  whereof  it  was  defendants'  duty 
to  make,  and  enter  in  their  books,  at  all  reasona- 
ble times,  such  transfer  of  plaintiff's  share  as  he 
should  reasonably  require.  That,  afterwards, 
plaintiff  requested  defendants  to  make  and  enter 
in  their  books,  on  &c.,  being  the  proper  and  usual 
time,  a  transfer  of  his  said  share  to  such  person  as 
he  might  name  for  that  purpose  at  the  time  of  the 
transfer.  That,  afterwards,  on  &c.,  plaintiff  was 
ready  and  willing  to  transfer  his  said  share  to  a 
proper  person  then  about  to  be  named  by  plaintiff, 
and  who  was  then  ready  and  willing  to  receive 
the  same,  and  was  a  person  to  whom  the  same 
might  be  lawfully  and  properly  transferred  ;  notice 
to  defendants,  and  request  to  them  by  plaintiff  to 


transfer,  whereupon  it  was  the  duty  of  defendants 
to  make,  within  a  reasonable  time,  a  transfer  of 
the  share  to  the  said  person  then  about  to  be 
made,  and  was  then  ready  and  willing  to  accept 
the  same.  Breach,  that  defendants,  before  plain- 
tiff had  named  the  said  person  to  whom,  &c.,  did 
not  nor  would,  when  so  requested  and  authorized, 
or  within  a  reasonable  time,  &c.,  make  the  said 
transfer  of  the  said  share,  or  any  transfer  what- 
soever, but  refused  to  make  and  enter  in  their 
books  any  transfer  thereof  to  any  person  what- 
soever:—  Held,  on  demurrer  to  a  subsequent 
pleading,  that  the  declaration  showed  no  duty  to 
enter  a  transfer  to  a  transferree,  not  named  at  the 
time  of  the  proposal  to  transfer,  that  the  refusal 
must  be  taken  with  reference  to  the  demand,  and 
that  the  declaration  was  bad  in  substance,  for  not 
showing  a  breach  corresponding  with  the  duty. 
Gregory  v.East  India  Company,  1  Q.  B.  199. 

Plaintiff,  having  been  a  holder  of  3^  per  cent. 
stock,  brought  an  action  against  the  Bank  of  Eng- 
land for  refusing  to  pay  the  dividends.  The  de- 
fendants pleaded,  denying  that  plaintiff  was  pro- 
prietor of  the  stock  in  manner  and  form  &c.,  and 
their  defence,  in  fact,  was  that,  before  the  divi- 
dends became  due,  the  stock  had  been  transferred 
out  of  plaintiff's  name.  Issue  being  joined,  and 
notice  of  trial  given,  the  Court,  on  motion,  made 
an  order  that  the  plaintiff  should  be  at  liberty  to 
inspect  that  particular  entry  in  the  transfer-book 
at  the  Bank  which  related  to  the  transfer  in  ques- 
tion, but  not  any  other  part  of  the  Bank-books. 
Foster  v.  England  (Bank),  8  Q.  B.  689. 

A  party,  having  executed  a  transfer  of  stock  in 
the  form  prescribed  bystat.  11  Geo.  4  &  1  Will.  4, 
c.  13,  s.  13,  cannot,  in  an  action  against  the  Bank, 
dispute  the  title  of  the  transferee  on  the  ground 
that  he  has  not  subscribed  an  acceptance  of  the 
transfer  as  directed  by  that  clause.  Ib. 

Declaration  alleged  that  plaintiff  was  proprietor 
of  a  share  in  3^  Reduced  Annuities  in  the  manage- 
ment of  defendants,  (Governor,  &c.  of  the  Bank 
of  England),  for  certain  reward  &c.,  and  was  en- 
titled to  receive  certain  dividends,  his  share  stand- 
ing in  the  books  for  the  purpose  of  their  paying 
him  on  request  the  accruing  dividends  when  suffi- 
cient money  had  been  received  by  them,  where- 
upon defendants  became  liable,  and  it  was  their 
duty  to  pay  plaintiff  on  request,  when  sufficient 
money  had  been  received  by  them,  all  dividends 
due  to  him;  that,  while  plaintiff  was  possessed  of 
the  share,  a  dividend  decame  due  to  him,  and 
sufficient  money  had  been  received  by  defendants 
&c.,  and  they  were  requested  by  plaintiff  to  pay 
him  his  dividend,  and  a  reasonable  time  had 
elapsed,  but  they  had  not  paid.  Plea,  that,  by 
usage  and  custom  of  bankers  and  merchants  in 
London  for  divers,  to  wit,  sixty  years  past,  the 
drafts  of  defendants  upon  their  cashiers,  called 
dividend-warrants,  are  transferable  and  assignable 
by  delivery  only,  and  a  bona  fide  holder  thereof  is 
entitled  to  payment  by  defendants  on  demand  ; 
that  W.  had  received  from  defendants  such  war- 
rant for  payment  of  the  dividend  in  question, 
under  a  power  of  attorney  from  plaintiff,  authori- 
zing W.  to  receive  and  give  receipts  for  dividends, 
and  had  delivered  the  warrant  to  L.  for  good  con- 
sideration, then  moving  from  L.  to  W.;  and  that 
L.,  while  lawful  holder  of  the  warrant,  had  de- 
manded payment  from  defendants,  and  required 
them  to  hold  the  money  for  his  use  : — Held,  by  the 
Court  of  Queen's  Bench,  on  a  replication  travers- 
ing the  above  allegations,  except  the  execution  of 
the  power  and  delivery  to  W.,  first,  that  the  allo- 
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gation  of  usage  was  satisfied  by  proof  that  dividend- 
warrants  with  the  receipt  subscribed  are  passed 
from  hand  to  hand  like  bank-notes,  and  are  paid 
by  the  bank  cashiers  to  any  one  who  presents 
them  after  a  certain  day.  Partridge  v.  England 
(Bank),  9  Q.  B.  396. 

Held,  secondly,  that  the  alleged  consideration 
was  proved  by  showing  that,  before  the  dividend 
was  due,  L.,  a  banker,  had  discounted  a  promis- 
sory note  of  and  for  W.,  his  customer,  payable  on 
a  day  subsequent  to  the  delivery  of  the  warrant 
by  W.  to  L.,  and  that  the  warrant  was  delivered  to 
secure  payment  to  L.  of  the  note  when  due, 
although  at  the  time  of  delivery  the  cash-balance  at 
L.'s  bank  was  in  favour  of  W.,  and  the  note  was 
not  due  till  after  the  day  for  payment  on  the  war- 
rant. Ib. 

But  held,  by  the  Court  of  Exchequer  Chamber, 
that  the  plaintiff  was  entitled  to  judgment  on  the 
record,  because,  first,  the  power,  as  pleaded,  did 
not  authorize  receiving  payment  by  a  warrant;  and 
it  did  not  appear,  by  plea  or  by  any  statute,  that  it 
was  a  usual  mode  of  paying  dividends  to  give  a  war- 
rant. Ib. 

Held,  secondly,  that  it  did  not  appear  that  de- 
fendants had  become  liable  to  pay  L.,  the  warrant 
not  being  negotiable  by  the  general  law,  and  the 
supposed  custom  not  appearing  to  be  an  immemo- 
rial custom  in  the  particular  place,  nor  a  usage 
of  trade  of  which  plaintiff  was  cognizant.  Ib. 

Held,  thirdly,  that  L.  was  not  averred  to  be  a 
bona  fide  holder,  but  only  to  have  taken  for  value; 
and  the  averment,  as  above,  of  his  being  lawful 
holder,  did  not  supply  the  effect.  Ib. 

Charging.} — Orders  made  under  the  1  &  2  Viet. 
C.  110,  s.  14,  charging  stock,  &c.  in  execution, 
cannot  be  reviewed  by  a  Court  of  error;  and  an 
application  to  enter  such  orders  on  the  judgment- 
roll  for  such  purpose  will,  therefore,  be  refused. 
Newton  v.  Boodle,  12  Jur.  1088— C.  P. 

A  judge  at  chambers  having  made  an  order 
under  the  1  &  2  Viet.  c.  110,  s.  14,  and  3  &  4  Viet. 
c.  82,  s.  1,  charging  an  annuity  payable  out  of  the 
Suitors'  Fund,  by  order  of  the  Lord  Chancellor, 
in  pursuance  of  the  provisions  of  the  46  Geo.  3,  c. 
128,  the  Court,  considering  it  doubtful  whether  or 
no  the  judge's  order  was  valid,  refused  to  set  it 
aside,  as  by  so  doing,  they  would  deprive  the 
party  of  the  right  of  appeal.  Witham  v.  Lynch, 
1  Exch.  Rep.  391  ;  17  L.  J.,  Exch.,  13. 

Quaere,  if  the  Court  has  jurisdiction  over  an 
order  of  that  description.  Ib. 

The  East  India  Company  granted  to  defendant  a 
pension,  in  consideration  of  his  distressed  state  and 
the  services  of  his  father: — Held,  that  this  could 
not  be  charged  with  a  judgment-debt  by  a  judge's 
order  under  stat.  1  &2  Viet.  c.  110,  ss.  14,  15. 
Morris  v.  Manesty,  7  Q.  B.  674. 

The  judge's  order  directed  that  the  pension 
should  stand  charged,  unless  cause  were  shown  at 
chambers  in  six  calender  months.  The  Court 
rescinded  the  order  on  motion  by  the  East  India 
Company  and  by  an  assignee  of  the  pension  within 
the  six  months.  Ib. 

Statute.] — Where  the  act  empowered  the  Court 
to  invest  monies  in  the  funds  or  on  securities,  and 
monies  had  been  invested  in  the  funds, — Held,  that 
the  investment  could  be  changed  to  securities. 
Ex  parts  the  Dean  and  Canons  of  the  College  of 
Christ,  in  Manchester,  10  Jur.  1091 — V.  C.  E. 

Unclaimed.] — A  surn  of  stock,  belonging  to  one 
Mary  Hunt,  was  transferred  by  the  Bank,  under 


56  Geo.  3,  c.  60,  into  the  names  of  the  Commis- 
sions for  the  reduction  of  the  National   Debt,  no 
claim  having  been  made  to  the  dividends  for  ten 
years.     Afterwards,  the    Bank    re-transferred    the 
stock  to  one  William  Sanders,  who   had  by  fraud 
obtained  probate  to  a  forged  will  of  Mary  Hunt,  in 
which  she  was  made  to  appoint  Thomas  Hunt  exe- 
cutor, Sanders  representing  himself  to  be    such 
Thomas  Hunt : — Held,  that  the  re-transfer  having 
been  actually  made  to  a  person  not  authorized  by 
the  Ecclesiastical  Court  to  receive  it,  the  real  exe- 
cutors of  Mary  Hunt  were  entitled,  on  petition 
presented  under  the  act,  to  have  such  amount  of 
stock  transferred  to  them  out  of  the  funds  stand- 
ing in  the  names  of  the  Commissioners  as  would 
be  sufficient  to  answer  the  amount  of  stock  and 
dividends  paid  to  Sanders,  they  having  no  remedy 
against  Sanders,  who  had  been  transported  for  the 
felony;  but  the  costs  were  ordered  to  be  paid  out 
of  the  fund.     Ex  parte  Jolliffe,  10  Jur.  813 — M.  R. 
Apportionment.} — By  a  settlement,  10,000/.  was 
directed  to  be  invested  by  trustees  in  the  territo- 
rial debt  of  the  East  India  Company,  which  bore 
interest  at  6/.  per  cent.,  payable  half  yearly.    The 
trusts  were  declared  to  be  to  L.  S.  for  life,  and, 
after  his  death,  over.     The  company  paid  off  the 
territorial   debt,  and   opened   another,   for  which 
were  issued  promissory  notes  of  the  51.  per  cent. 

transfer  loan,  designated  the  book-debt  of  the 

day  of ,  1834.     The  interest  was  payable  half 

yearly.  The  trustees  transferred  their  old  fund 
into  the  new,  and  paid  the  income  to  the  tenant 
for  life  until  his  death,  which  happened  thirteen 
days  before  one  half-yearly  period  of  payment: — 
Held,  that  the  new  debt  was  in  the  nature  of 
annuities,  redeemable  at  the  option  of  the  com- 
pany, but  not  at  the  option  of  the  lender  or  holder, 
and  that  the  half-yearly  income  was  not  appor- 
tionable  between  the  representatives  of  the  tenant 
for  life  and  the  remainderman,  but  belonged 
wholly  to  the  latter.  Warden  v.  Ashburner,  12 
Jur.  784;  17  L.  J.,  Chanc.,  440— V.  C.  B. 

For  several  years  prior  to  1846,  an  assurance 
company  declared  half-yearly  dividends  of  2/.  ]0s. 
per  cent,  on  their  stock,  but,  in  that  year,  they 
declared  a  half-yearly  dividend  of  12/.  10s.  per 
cent.:  —  Held,  that  a  tenant  for  life  of  their  stock 
was  entitled  to  the  whole  amount  of  that  dividend. 
Price  v.  Anderson,  15  Sim.  473. 

Railway.]  — See  PRINCIPAL  AND  AGENT,  PUBLIC 
COMPANY. 

STOCK-BROKER— See  PRINCIPAL  AND  AGENT. 

STOPPAGE  IN  TRANSITU—  See  SALE. 
SUBPCENA — See  ATTACHMENT,  EVIDENCE. 


SUBSTITUTED  SECURITY. 
A.  B.,  the  holder  of  a  bond,  gave  it  up  to  C.  D., 
the  representative  of  the  obligor,  accompanied  by 
a  written  memorandum,  declaring  that  he  (A.  B.) 
had  accepted  C.  D.'s  bond  in  lieu  of  the  one  given 
up: — Held,  that  the  estate  of  the  original  obligor 
was  thereby  discharged.  Shore  v.  Shore,  11  Jur. 
916— C. 

After  the  death  of  the  obligor  in  a  bond,  his 
executor  and  devisee  in  trust  under  his  will,  by 
which  he  had  charged  his  real  estates  with  pay- 
ment of  his  debts,  gave  a  new  bond  in  his  own 
name  for  the  same  amount  to  the  obligee,  who 
thereupon  delivered  up  the  original  bond  and 


1505  Sunday.          [DIGEST  OF  CASES.]  Surety. 


1506 


signed  an  indorsement  thereon,  stating  that  he 
had  accepted  the  new  bond  "  in  lieu  of"  it.  The 
obligor  in  the  new  bond  having  afterwards  become 
bankrupt  —  Held,  in  a  creditor's  suit  for  adminis- 
tration of  the  testator's  estate,  that  the  obligee 
had  no  right  of  proof  upon  the  original  bond. 
Shore  v.  Shore,  2  Ph.  378;  11  Jur.  916;  17  L.  J., 
Chanc.,  59. 

SUMMONS    (JUDGE'S)— See   JUDGE'S   ORDER, 
PRACTICE  AT  LAW. 


SUMMONS  (WRIT  OF)— See  PRACTICE  AT  LAW. 

SUNDAY. 

Qusre,  whether  an  affidavit,  which  appears  by 
the  jurat  to  have  been  sworn  in  Court  on  a  Sunday, 
is  void.  Doc  d.  Williamson  v.  Roe,  3  Dowl.  &  L. 
328;  15  Law  J.,  N.  S.,  Q.  B.,  39. 

Where  a  prisoner  has  been  arrested  on  a  Sun- 
day, a  subsequent  detainer  by  another  party, 
without  collusion,  is  not  vitiated  by  the  illegality 
of  the  original  arrest.  In  re  Ramsden,  15  Law  J., 
N.  S.,  M.  C.,  113— B.  C.— Wightman. 

The  exception  in  the  29  Car.  2,  c.  7,  s.  6,  that 
process  may  be  executed  on  the  Lord's  day  in 
cases  of  treason,  felony,  or  breach  of  the  peace, 
extends  to  all  indictable  offences,  and  is  not 
restricted  to  treason  and  felony,  and  such  mis- 
demeanors as  involve  an  actual  breach  of  the 
peace.  Rawlins  v.  Ellis,  10  Jur.  1039 — Exch. 

A  notice  of  objection,  under  6  &  7  Viet.  c.  18, 
sent  by  post,  and  delivered  in  the  ordinary  course 
of  the  post  upon  a  Sunday,  is  valid.  Colvi/le,  App., 
Lewis,  Resp.,  1  Bar.  &  Am.  608 ;  2  C.  B.  60. 

The  stat.  6  Viet.  c.  18,  s.  4,  enacts,  that  persons 
desirous  of  being  put  upon  the  register  of  voters, 
shall  give  or  send  to  the  overseers,  on  or  before 
the  20th  of  July,  a  notice  in  writing;  the  20th  of 
July  happening  to  be  a  Sunday, — Held,  that  the 
notice  might  legally  be  given  upon  that  day. 
Rawlings,  App.,  West  Derby,  Resp.,  2  C.  B.  72; 

15  Law  J.,  N.  S.,  C.  P.,  70 ;   10  Jur.  268. 

A  party  guilty  of  an  indictable  offence  may  be 
apprehended  on  a  Sunday,  whether  such  offence 
involve  an  actual  or  only  a  constructive  breach  of 
the  peace.  Rawlins  v.  Ellis,  16  M.  &  W.  172; 

16  Law  J.,  Exch.,  5. 

By  a  local  act  the  company  were  empowered  to 
make  bye-laws  for  the  good  government  of  the 
company,  and  for  the  good  and  orderly  using  the 
navigation,  and  also  for  the  well  governing  of  the 
bargemen,  watermen,  and  boatmen,  who  should 
carry  goods,  wares,  or  merchandise,  upon  any 
part  of  the  said  navigation,  and  to  impose  and  in- 
flict such  reasonable  fines  or  forfeitures  upon  all 
persons  offending  against  the  same  as  to  the  major 
part  of  the  company  should  seem  meet,  not  ex- 
ceeding 51.: — Held,  that  this  power  did  not  au- 
thorize the  company  to  make  a  bye-law  that  the 
navigation  should  be  closed  on  every  Sunday 
throughout  the  year,  and  that  no  business  should 
be  transacted  thereon  during  such  time,  (works  of 
necessity  only  excepted),  nor  should  any  person 
during  such  time  navigate  any  boat,  &c.,  nor 
should  any  boat,  &c.,  pass  along  any  part  of  the 
said  navigation  on  any  Sunday,  except  for  a  rea- 
sonable distance  for  the  purpose  of  mooring  the 
same,  and  except  on  some  extraordinary  neces- 
sity, or  for  the  purpose  of  going  to  or  returning 
from  any  place  of  divine  worship,  under  a  penalty 
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of  51.;  and  that  such  bye-law  was  illegal  and  void. 
Ca/der  and  Hebble  Navigation  Company  v.  Pilling, 
3  Railw.  Cas.  735 ;  14  M.  &  W.  76. 

The  defendant,  who  was  in  custody  at  Cam- 
bridge, received  an  order  on  a  Saturday  for  his  dis- 
charge ;  this  was  forwarded  to  the  under-sheriff, 
at  Wisbeach.  On  the  next  day,  Sunday,  the  gaoler 
received  a  warrant  of  detainer  under  a  writ  of  ca. 
sa.,  which  had  been  issued  the  day  before  : — Held, 
that  the  sheriff  was  entitled  to  detain  the  defend- 
ant for  a  reasonable  time  after  the  receipt  of  the 
order,  for  the  purpose  of  searching  his  office  for 
writs;  and  that  the  defendant  was  not  entitled  to 
his  discharge  under  29  Car.  2,  c.  7,  s.  6,  on  the 
ground  that  the  service  of  the  warrant  on  Sunday 
was  void.  Samuel  v.  Buller,  1  Exch.  Rep.  439- 
17  L.  J.,  Exch.,  34. 

Sunday  is  to  be  excluded  in  computing  the 
twenty-four  hours  within  which  the  putative  father 
must  give  notice  of  appeal  against  an  order  of 
affiliation,  under?  &S  Viet.  c.  101,  s.  4.  Reg.  v. 
Middlesex  (Justices],  3  New  Sess.  Cas.  152  ;  2  B.  C. 
Rep.  271;  11  Jur.  434;  17  L.  J.,  M.  C.,  Ill— Erie. 

Service  of  a  notice  of  appeal  under  this  act  on 
that  day  would  be  void,  within  the  meaning  of  the 
29  Car.  2,  c.  7,  s.  6.  Ib. 

Semble,  that  a  notice  is  "process,"  within  the 
meaning  of  the  29  Car.  2,  c.  7,  s.  6.  Ib. 

A  writ  of  summons  tested  on  a  Sunday  is  a  nul- 
lity ;  but  a  copy  tested  on  a  Sunday,  and  service 
thereof,  (the  writ  being  correctly  tested),  are  mere- 
ly irregular,  and  the  irregularity  will  be  waived  by 
laches.  Corrall  v.  Foulkes,  2  B.  C.  Rep.  262 — 
Coleridge. 

SURETY — See  PRINCIPAL  AND  AGENT. 

One  assigning  a  mortgage  in  order  to  secure  his 
own  debt,  is  in  the  situation  of  a  surety,  and  may 
insist  upon  proceedings  for  the  recovery  of  the 
money  due,  unless  his  creditor,  the  assignee,  will 
reJieve  him  from  all  claim  beyond  what  the  mort- 
gage may  produce.  Gurney  v.  Seppings,  1  Cooper, 
12. 

Surety,  by  promissory  note,  for  a  floating  balance 
due  to  bankers  from  a  customer, — Held,  released, 
by  the  bankers  crediting  the  customer  with  the 
full  amount  of  the  note  without  advancing  the 
money  at  the  time.  Archer  v.  Hudson,  7  Beav.  551. 

Defendant  entered  into  a  bond  to  plaintiffs,  in 
the  penal  sum  of  250/.,  which  recited  that  R.  J. 
had  agreed  to  become  tenant  to  plaintiffs  of  a  pub- 
lic-house, and  it  was  stipulated  on  the  letting  that 
R.  J.  should  take  from  plaintiffs  all  the  ale,  spirits, 
&c.,  which  should  be  consumed  on  the  premises, 
and  that  he  should  become  bound  with  a  surety  to 
pay  for  all  ale,  &c.,  which  he  should  receive  from 
plaintiff's,  to  the  amount  of  50/.,  before  he  should 
have  a  fresh  supply  from  them  of  the  same,  and 
so  should  continue  to  do  from  time  to  time,  so 
long  as  he  should  continue  tenant  of  plaintiffs ; 
and  that,  when  he  should  cease  to  be  such  tenant, 
the  surety  should  be  liable  to  plaintiff's  for  such 
sum,  not  exceeding  50/. ,  which  the  said  R.  J. 
should  or  might  then  owe  to  the  said  plaintiffs  for 
ale,  &c.,  supplied  by  them  to  him.  The  condition 
then  was  that,  if  R.  J.  should,  from  time  to  time, 
pay  to  plaintiffs  for  all  the  ale,  &c.,  which  he 
should,  from  time  to  time,  have  had  from  them,  to 
an  amount  not  exceeding  50/.,  before  he  should 
have  had  a  fresh  supply  of  the  same,  and  whon  he 
should  become  indebted  to  them  in  that  sum  ;  and 
if  R.  J.  should  pay  plaintiffs  all  sum  and  sums  of 


1507  Tenants  in  Common.  [DIGEST  OF  CASES.]  Tender.          1508 


money  which  he  should  owe  them  for  ale,  &c.,not 
exceeding  50Z.,  when  he  should  cease  to  be  their 
tenant,  the  bond  to  be  void: — Held,  that,  under 
this  bond,  the  surety  was  not  liable  for  any  sum, 
not  exceeding  501.,  which  R.  J.  might  owe' plain- 
tiffs at  the  end  of  the  tenancy,  although  he  might 
have  had  from  them  a  further  supply  of  ale,  &c., 
at  a  time  when  he  owed  them  50/.  and  upwards. 
Seller  v.  Jones,  16  M.&W.  112;  16  Law  J.,  Exch., 
20. 

The  respondent,  M.,  was  the  surety  in  a  bond 
for  the  payment  by  G.,  the  collector  of  taxes,  Sac., 
of  all  the  taxes,  &c.,  to  be  collected  for  the  year 
1842,  to  E.,  the  receiver-general.  At  the  date  of 
the  bond,  G.  was  in  arrears  for  taxes  collected  in 
1841.  M.  appointed  one  S.  to  collect  the  taxes 
for  the  year  1842,  which  he  did  as  to  a  great  part. 
Upon  E.  pressing  G.  for  payment  of  the  arrears  of 
1841,  G.  went  to  S.,  and  asked  him  for  3000/.  to 
remit  to  the  receiver-general.  S.  did  so,  taking 
that  amount  out  of  a  chest  in  which  he  placed  the 
monies  received  in  the  collection  of  taxes.  G. 
converted  that  sum  and  another  sum  of  20007., 
other  part  of  the  taxes  of  1842,  into  paper  money, 
and  transmitted  it  to  E.,  but  did  not  appropriate  it 
to  the  taxes  of  1842,  and  E.  appropriated  it  to  the 
arrears  of  1841  : — Held,  that  it  was  not  necessary 
that  G.  should  assent  to  that  appropriation  ;  and 
that  the  surety,  M.,  was  bound  by  the  appropria- 
tion of  the  remittance  by  E.  to  the  arrears  of  1841; 
and  that  M.  was  liable  on  the  bond  to  make  up  the 
deficiency  of  the  year  1842.  Jamaica  (Attorney- 
General  of)  v.  Manderson,  12  Jur.  383— Pri.  C. 

Recovery  of  Contribution  by.]  — See  ASSUBIPSIT. 

SURGEON. 

A  declaration  in  covenant  stated  that  the  plain- 
tiff and  the  defendant  had  agreed  to  enter  into 
partnership,  as  surgeons,  &c.,  until  January  1, 
1846,  for  certain  considerations  therein  mentioned; 
and  that  it  was  further  agreed,  that  the  plaintiff 
should,  after  the  1st  January,  1846,  introduce  the 
defendant  to  his  patients  as  his  successor  in  busi- 
ness, and  use  his  best  endeavours  to  establish  him 
in  it;  in  consideration  whereof  the  defendant  cove- 
nanted to  pay  a  further  sum  of  50Z.  on  the  25th 
March,  1846,  in  addition  to  another  sum  cove- 
nanted to  be  paid.  Breach,  non-payment  of  the 
said  sum  of  50/.  Plea,  that,  after  the  1st  January, 
1846,  and  before  the  25th  March,  1846,  the  plain- 
tiff refused  to  introduce  the  defendant  as  the  plain- 
tiff's successor  to  &c.,  wherefore  the  defendant 
refused  to  pay  the  said  sum  of  50/.  Verification  : — 
Held,  that  the  plea  was  bad,  as  the  introduction 
to  the  patients  was  an  independent  covenant,  and 
not  a  condition  precedent  to  the  payment  of  the 
50Z.  Judson  v.  Bowden,  17  L.  J.,  Exch.,  172. 

Apothecary.] — See  APOTHECARY. 


SURRENDER — See  LANDLORD  AND  TENANT. 


SURVEYOR  OF  HIGHWAYS— See  WAY. 
TAXES— See  REVENUE. 


TENANT— See  LANDLORD  AND  TENANT. 

TENANTS  IN  COMMON. 

Mere  occupation  by  one  of  several  tenants  in 
common   of  an  estate,  if  unaccompanied  by  ex- 


clusion, does  not  make  him  liable  for  rent  to  his 
co-tenants.      M'Mahon   v.    Burchell,   2   Ph.    127; 

I  Coop.  457. 

Qusre,  whether  one  tenant  in  common  of  a  farm, 
who  has  alone  occupied  and  cultivated  it,  is  liable, 
independently  of  contract,  to  account  with  his  co- 
tenant  for  a  moiety  of  the  profits  ?  Henderson  v. 
Eason,  3  Ph.  308. 

An  executor,  who  had  been  tenant  in  common 
with  his  testator  of  a  farm  which  the  latter  had 
alone  cultivated,  claiming  to  be  a  creditor  of  the 
estate  for  a  moiety  of  the  profits,  the  Court  di- 
rected an  action  to  be  brought  to  try  the  right.  J6. 

TENANT  IN  TAIL. 

As  between  successive  tenants  in  tail,  the  rents 
received  are  apportionable.  Keevill  v.  Davies, 

II  Jur.  31— V.  C.  E. 


TENDER. 

In  replevin,  the  evidence  to  support  a  plea  in 
bar  of  tender  was,  that  an  agent  of  plaintiff  de- 
livered to  defendant  the  following  letter:  —  -'I 
have  sent  with  the  bearer  26/.  5s.  l^d.  to  settle  one 
year's  rent  of  N.;"  and  added,  "I  am  come  to  pay 
the  balance  of  the  rent  up  to  Michaelmas,  1845, 
and  I  have  261.  5s.  7irf.  in  my  pocket."  Defend- 
ant said,  "  I  will  not  take  it:  there  is  more  due." 
No  question  was  left  to  the  jury  : — Held,  that  the 
tender  was  sufficient.  Bowen  v.  Owen,  11  Jur. 
972— Q.  B. 

To  a  declaration  in  debt,  consisting  of  two 
counts,  demanding  the  sum  of  26/.  in  each  count, 
defendant  pleaded  as  to  51.,  parcel,  &c.,  tender  of 
51.  before  action  brought.  Replication,  that,  at 
the  time  of  the  tender,  and  before  making  the  de- 
mand and  refusal  thereinafter  mentioned,  there 
was  owing  from  the  defendant  to  the  plaintiff  a 
larger  sum  than  51.,  to  wit,  the  sum  of  13/.,  being 
an  indivisible  sum  due  on  an  entire  contract,  and 
that  plaintiff  then  demanded  that  larger  sum, 
which  defendant  refused  to  pay  : — Held,  that  the 
replication  was  good  in  substance  and  in  form, 
inasmuch  as  the  tender  of  part  of  an  entire  debt  is 
a  bad  tender,  and  the  existence  of  a  set-off  should 
corne  by  way  of  rejoinder.  Dixon  v.  Clarke, 
16  Law  J.,  C.P.,237. 

A.  demanded  20Z.  as  rent  due  from  B.,  and  B. 
having  claimed  certain  deductions  which  A.  would 
not  allow,  B.  then  put  down  twenty  sovereigns, 
and  said,  "I  tender  you  20/.  under  protest: — 
Held,  a  good  tender,  as  this  was  not  a  conditional 
tender,  the  words  "  under  protest"  merely  im- 
porting that  B.  did  not  acquiesce  in  the  demand 
of  A.,  and  did  not  mean  to  preclude  himself  from 
recovering  the  money  back  again  if  he  could. 
Manning  v.  Lunn,  2  Car.  &  K.  13 — Pollock. 

The  question,  as  to  whether  a  tender  was  made 
conditionally  or  not,  is  for  the  jury.  Marsden  v. 
Goole,  2  Car.  &  K.  133— Cresswell. 

In  indebitatus  assumpsit  for  use  and  occupation, 
with  the  common  counts,  a  plea  of  tender,  except 
as  to  11.,  "  parcel  of  the  monies  in  the  declaration 
mentioned,"  does  not  admit  something  to  be  due 
on  each  count.  Robinson  v.  Ward,  15  Law  J., 
N.  S.,  Q.  B.,  271;  10  Jur.  409. 

Plaintiff  being  tenant  to  defendant,  at  the  yearly 
rent  of  52/.,  sent  a  person  to  him  with  the  follow- 
ing letter  : — "  I  have  sent  by  the  bearer  26/.  5s. 
l^d.,  to  settle  one  year's  rent."  The  defendant 
refused  to  take  it,  saying  that  more  was  due.  No 
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question  was  left  to  the  jury  : — Held,  that  the 
tender  was  sufficient.  Bowen  v.  Owen,  17  L.  J., 
Q.  B.,  5. 

In  an  action  of  debt,  with  a  count  for  the  deten- 
tion of  a  horse,  the  defendant  pleaded  to  the 
count  in  detinue  a  lien  of  10s.  for  trying  the  horse 
in  harness.  The  plaintiff  replied  a  tender.  At 
the  time  the  horse  was  demanded  of  the  defend- 
ant, he  claimed  the  sura  of  1Z.  7s.,  for  keep,  &c., 
including  the  sum  of  10s.  for  the  trial ;  whereupon 
the  defendant  said  the  charge  was  exorbitant,  and 
tendered  the  sum  of  19s.  6d.: — Held,  that  the  plea 
of  tender  was  not  proved.  Hardingham  v.  Allen, 
12  Jur.  584 ;  17  L.  J.,  C.  P.,  198. 

A  declaration  in  debt  contained  two  counts, 
each  demanding  the  sum  of  2.61.  Plea  as  to  51., 
parcel  &c.,  a  tender  of  51.  before  action  brought. 
Replication,  that,  at  the  time  of  the  tender,  the 
sum  of  13/.  15s.  was  due  from  the  defendants  to 
the  plaintiff,  as  one  entire  sum  and  on  one  entire 
contract,  not  divisible  from  the  sum  of  51.;  that 
afterwards  the  plaintiff  demanded  the  sum  of  13/. 
15s.,  but  the  defendant  refused  to  pay  the  same  : 
— Held,  on  demurrer,  that  the  replication  was 
good,  as  a  tender  of  a  part  of  an  entire  debt  is  bad 
in  law ;  and  if  the  defendants  relied  on  a  set-off, 
&c.,  it  should  have  been  rejoined.  Dixon  v.  Clarke, 
5  Dowl.  &  L.  155— C.  P. 

Assumpsit  for  use  and  occupation,  work  and 
labour,  money  lent  and  money  paid,  and  on  an 
account  stated,  with  a  single  promise  and  breach. 
Several  pleas,  as  to  all  but  11.,  parcel  of  the 
monies  in  the  declaration  mentioned  ;  and  a  single 
plea,  as  to  11. ,  parcel  of  the  monies  in  the  decla- 
ration mentioned,  of  tender  and  payment  of  the 
sum  into  court.  The  pleas  did  not  distinguish  the 
counts.  Plaintiff  traversed  the  tender: — Held, 
that  proof  of  a  single  tender  of  11.,  in  respect  of  the 
use  and  occupation,  satisfied  the  plea  of  tender. 
Robinson  v.  Ward,  8  Q.  B.  920. 

THEATRE. 

Plaintiff,  under  stat.  3  &  4  Will.  4,  c.  15,  s.  2 
recovered  12/.   against  defendant  in  an  action  o 
debt,  for  six  performances  of  a  dramatic  piece,  o 
which  plaintiff  was  the  author,  without  plaintiff's 
consent ;  and  the  declaration  averred  that  40s.  was 
the  greatest  damage   sustained  for  each  perform- 
ance : — Held,  that  this  was  a  debt  recovered  within 
stat.  7  &  8  Viet.  c.  96,  s.  57;   and  that  defendant 
could  therefore  not  be  taken  upon  a  ca.  sa.  on  such 
judgment.     Fitzball  v.  Brooke,  6  Q.  B.  873. 

In  an  action  for  penalties,  brought  upon  the  sta- 
tute 3  &  4  Will.  4,  c.  15,  the  declaration   statec 
that  plaintiff  was  the  author  of  a  certain  dramatic 
entertainment,  &c.,  and  that  defendant  caused  the 
said  entertainment  to  be  represented  at  a  certain 
place  of  dramatic  entertainment,  &c.,  whereby  &c. 
— Held,  first,  that  the  introduction  to  a  pantomime 
was  a  dramatic  entertainment  within  the  meaning 
of  the  statute.     Lee  v.  Simpson,  4  Dowl.  &  L.  GGG 
11  Jur.  127;  16  Law  J.,  C.  P.,  105. 

Held,  secondly,  that  it  was  not  necessary  to 
allege  in  the  declaration,  or  to  prove  at  the  trial 
that  the  defendant  knew  that  the  plaintiff  was  th< 
author  thereof.     Ib. 

Held,  thirdly,  that  the  allegation  in  the  declara 
tion,  that  the   same  was  represented  at  a  certain 
place   of  dramatic  entertainment,  was  sufficient 
Ib. 

Held,  fourthly,  that  the  proof  of  an  offering  fo 
sale  in  Middlesex  of  the  manuscript  of  the  produc 


ion  in  question  was  a  compliance  with  an  under- 
aking  to  give  material  evidence  in  that  county.  Ib. 

The  plaintiff,  an  actress,  having  been  engaged 
>y  the  defendant,  the  manager  of  a  theatre,  for 
three  years,  at  a  salary  of  51. ,61.,  and  7/.  per  week, 
'n  those  years  respectively  : — Held,  that,  this  con- 
Tact  being  ambiguous,  parol  evidence  was  admis- 
jle  to  show,  that,  under  such  a  contract,  it  was  the 
:heatrical  usage  to  pay  a  proportion  of  salary  for 
:hose  nights  only  during  which  the  theatre  was  open 
for  performance.  Grant  v.  Maddox,  15  M.  &.  W., 
737;  16  Law  J.,  Exch.,  227. 

The  plaintiff  was  the  original  composer  of  the 
music  of  a  song  of  a  narrative  character,  which  he 
sang  publicly  for  profit,  and  accompanied  it  by 
gesture  and  expression.  The  defendant  announced 
by  handbills  the  performance  of,  and  subsequently 
performed,  the  plaintiff's  song,  at  Crosby  Hall,  a 
place  licensed  for  music  and  dancing,  under  25 
Geo.  2,  c.  36.  In  an  action  for  penalties,  under 
the  5  &  6  Viet.  c.  45 — Held,  first,  that  the  plain- 
tiff's song  was  a  musical  composition  within  the 
20th  section  of  that  act.  Russell  v.  Smith,  12  Jur. 
723;  17  L.  J.,  Q.  B.,  225. 

Held,  secondly,  that  Crosby  Hall  was  a  place 
of  dramatic  entertainment,  within  3  &  4  Will.  4, 
c.  15.  Ib. 

Held,  thirdly,  that  the  allegation  in  the  decla- 
ration, in  the  terms  of  the  statute,  that  the  plain- 
tiff had  the  "  sole  liberty  of  representing  a  certain 
musical  composition,"  was  a  sufficient  statement 
of  the  plaintiff's  right.  Ib. 

Held,  fourthly,  that  it  was  not  necessary  that  the 
plaintiff,  who  was  the  assignee  of  the  copyright  of 
the  words,  should  be  registered  under  sect.  14, 
before  bringing  the  action.  Ib. 

THELLUSSON  ACT— See  WILL. 


THREATENING  LETTERS— See  CRIMINAL 
LAW. 

TIME  (COMPUTATION  OF). 
"Months"  denote  at  law  lunar  months,  unless 
there  is  admissible  evidence  of  an  intention  in  the 
parties  using  the  word  to  denote  calendar  months. 
Simpson  v.  Margetson,  12  Jur.  155;  17  L.  J.,  Q. 
B.,  81. 

It  is  a  question  for  the  judge,  whether  the  con- 
text or  the  surrounding  circumstances,  at  the  time 
the  instrument  was  made,  show  that  calendar 
months  were  intended  ;  but  evidence  that  by  the 
usage  of  a  particular  trade,  business,  or  place, 
calendar  months  were  intended,  is  for  the  jury.  Ib. 

In  an  action  by  an  auctioneer  on  a  contract  for 
payment  of  commission  upon  the  sale  of  an  estate, 
if  the  sale  should  be  within  two  months  after  an 
auction — Held,  that  evidence  of  the  conduct  of 
the  parties  to  the  contract  would  not  alone  with- 
draw the  construction  of  the  word  "  months" 
from  the  judge;  but  that  evidence  of  the  word 
"  months"  meaning,  in  the  trade  of  auctioneers, 
calendar  months,  was  to  be  left  to  the  jury.  Ib. 

Sunday  is  to  be  excluded  in  computing  the 
twenty-four  hours  within  which  the  putative  father 
must  give  notice  of  appeal  against  an  order  of 
affiliation,  under  the  7  &  8  Viet.  c.  101,  s.4.  Reg. 
v.  Middlesex  (Justices),  12  Jur.  434;  17  L.  J.,  M. 
C.,  Ill— B.  C.— Erie. 

Original  letters  patent,  for  a  term  of  fourteen 
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years,  were  dated  on  the  26th  of  February,  1825 
and  renewed  letters  patent  were  dated  on  the  26t 
day  of  February,  1839: — Held,  that  the  day  o 
the  date  must  be  reckoned  inclusively,  and  tha 
the  former  term  expired  on  the  25th  of  February 
1839,  and,  consequently,  the  renewed  letters  pa 
tent  were  granted  after  the  original  letters  paten 
had  expired.  Russell  v.  Ledsam,  14  Mee.  &  W.  574 

When  the  last  of  the  eight  days  after  the  ser 
vice  of  a  writ  of  summons  falls  on  any  day  between 
the  Thursday  before    and    the  Wednesday   afte 
Easter  day,  then  the  Wednesday  after  Easter  da) 
is  considered  the  last  of  such  eight  days,  and  thi 
plaintiff  may  enter  an  appearance  for  the  defend 
ant   on    the    Thursday.     Harris    v.   Robinson,   15 
Law  J.,  N.  S.,  C.  P.,  208;  S.  C.  nom.  Harrison  v 
Roberts,  10  Jur.  458. 

In  legal  matters,  a  month  means  a  lunar  month  ; 
but  in  commercial  matters,  a  month  always  means 
a  calendar  month.  Hart  v.  Middleton,  2  Car.  & 
K.  9— Pollock. 

The  declaration  stated,  that,  on  the  15th  o. 
October,  1S45,  in  consideration  that  A.  would  enter 
into  B.'s  employ,  and  serve  him  for  a  certain  time, 
to  wit,  from  the  day  and  year  aforesaid,  until  the 
service  should  be  determined,  by  due  notice,  upon 
certain  terms,  &c.;  B.  promised  to  retain  and  em- 
ploy A.  upon  the  terms  aforesaid.  Averment,  that 
A.  did  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  enter  B.'s  service,  and  hath  always, 
from  the  commencement  thereof,  hitherto  been 
ready  and  willing  to  continue  in  the  said  service, 
and  during  all  that  time,  tendered  and  offered 
himself  to  serve  B.,  &c.  Breach,  that  B.  did  not 
continue  A.  in  his  said  service,  but  on  the  con- 
trary, afterwards,  to  wit,  on  the  same  day  and 
year  aforesaid,  refused  to  suffer  A.  to  continue 
any  longer  in  the  service,  and  wrongfully  dis- 
charged A.  without  any  previous  notice  whatever 
in  that  behalf: — Held,  that  the  contract  declared 
on  included  the  day  on  which  it  was  made,  and, 
therefore,  that  it  sufficiently  appeared  that  A.'s 
discharge  took  place  after  the  commencement  of 
the  service.  Wilkinson  v.  Gaston,  15  Law  J., 
N.  S.,  Q.  B.,  340;  10  Jur.  804. 

Under  7  &  8  Viet.  c.  101,  s.  4,  requiring  notice 
of  appeal  to  be  given  within  twenty-four  hours 
after  the  adjudication  and  making  of  any  order  on 
the  putative  father,  the  time  for  appealing  must  be 
calculated  from  the  signature  of  the  order  by  the 
justices.  Reg.  v.  Flintshire  (Justices),  1  B.  C.  Rep. 
47;  15  Law  J.,  N.  S.,  M.  C.,  50— Williams. 

Where  the  eighth  day  after  service  of  a  writ  of 
summons  falls  on  any  day  between  the  Thursday 
next  before  and  the  Wednesday  next  after  Easter 
Day,  the  last  day  for  entering  an  appearance 
thereto  is  the  Wednesday  next  after  Easter  Day, 
the  rule  of  court  of  Easter  Term,  2  Will.  4,  being 
overridden  by  the  statute  2  Will.  4,  c.  39,  s.  11. 
Harris\.  Robinson,  2  C.  B.  908  ;  3  Dowl.  &  L.  813. 

Where  a  statute  empowers  justices,  on  informa- 
tion laid  at  special  sessions,  to  make  orders  on 
specified  parties  for  the  payment  of  money,  notice 
of  the  intended  information  being  first  given  to 
such  parties,  and  empowers  them  to  appeal,  giving 
notice  of  such  appeal  within  six  days  after  such 
order  shall  be  made  or  given,  the  time  for  notice 
of  appeal  runs  from  the  making  of  the  order,  not 
from  the  service: — So  held,  on  appeal,  under 
sect.  3  of  stat.  4  &  5  Viet.  c.  59,  against  an  order 
of  justices,  under  sect.  1,  requiring  a  surveyor  of 
highways  to  pay  money  out  of  the  highway  rates 


in  aid  of  turnpike  funds.     Reg.  v.  Derbyshire  (Jus- 
tices), 7  Q.  B.  193. 

TIPPLING  ACT— See  SPIRITUOUS  LIQUORS. 

TIMBER  AND  TREES. 

Devise  of  real  estates  for  a  term  of  twenty-one 
years,  and  subject  thereto,  and  to  the  trusts  there- 
of, to  A.  for  life,  with  liberty  to  cut  timber,  &c., 
for  building  and  repairs  only";  remainder  to  B.  for 
life,  with  like  liberty,  &c.;  remainder  to  the  sons 
of  B.  successively  in  tail  ;  and  after  like  remain- 
ders to  C.  and   D.,  and   their  sons  respectively, 
remainder  to  E.   for  life,  with  like  liberty,  &c.; 
remainder  to  the  sons  of  E.  successively  in  tail, 
with   divers  remainders  over;  remainder  to   the 
testator's  own  right  heirs;  with  the  declaration, 
that  the  trustees  of  the  term  should  receive  the 
rents  and  profits  of  the  estates,  cut,  fell,  and  sell 
the  timber  of  mature  growth,  in  due  succession, 
and  yearly  (until   the  testator's  debts  and  pecuni- 
ary legacies  should  be  paid)  thereout  pay — first,  a 
certain  annuity,  and  also  a  yearly  rent-charge  of 
WOOL  to  the  person  entitled  to  the  estates  expect- 
ant on  the  determination  of  the  term;  secondly, 
the  expenses  of  the  trust;  thirdly,  his  funeral  ex- 
penses, and,  fourthly,  the  pecuniary  legacies  and 
annuities  given  by  his  will,  or  so  much  as  his  per- 
sonal estate  should  not  pay.     And  after  such  pay- 
ment, and  the  raising  of  a  fund  sufficient  for  the 
same,  to  permit  the  person  entitled  to  the  estates 
expectant   on   the   term  to  enter  into  possession 
thereof,  subject  to  such  annuities  as  should  then 
remain  charged,  and  the  term  then  to  cease.    The 
testator  empowered  the  tenants  for  life,  and  the 
respective    devisees    in   possession,  to    exchange 
part  of  the  devised  lands  for  others  of  greater  or 
equal  value,  and  authorized  his  executors  to  pre- 
serve the  woods,  so  as  to  continue  a  succession 
in  the  falls  thereof;  and  he  empowered  them  du- 
ring  and  after  the  term,  until   some  person  was 
entitled  to  the  estates  in  tail,  or  for  some  greater 
estate,  to  enter  and  cut  timber  at  mature  growth 
Tor  sale,  and  to  apply  the  proceeds  in  payment  of 
bis  funeral   expenses,  debts,   and  legacies,   until 
;he  trusts  of  the  term   should   be  satisfied;  and 
then,  with  the  consent  of  the  devisees  in  posses- 
sion,  to   invest   the    surplus   in   the    purchase    of 
other  lands  in  fee,  to  be  settled  to  the  same  uses 
as  the  devised  estates.     The  testator  died  in  1803. 
The  personal  estate  sufficed  to  pay  his  debts  and 
Decuniary  legacies,  but  not  to  provide  for  the  an- 
nuities.    B.,  then  the  first  tenant  for  life,  on  the 
death  of  the  testator,  entered   into  possession  of 
,he  estates,  and  so  continued  during  his  life.     B. 
died  in  1837,  without  issue,  whereupon  E.,  the 
next  surviving  tenant  for  life,  entered  into  posses- 
sion.    In  a  suit  instituted  in  1842,  by  the  first  son 
of  E.,  as  tenant  in  tail  expectant  on  the  decease 
of  E.,  against  the  representatives  of  the  trustees, 
and  the  executors  of  B.,  the  deceased  tenant  for 
ife,  —  Held,  that  the  tenant  in  tail  expectant  on 
.he  decease  of  E.,  was  not  entitled  to  an  account 
of  the  timber  felled  during    the   life   of  B.,  the 
>ower  attempted  to  be  given  to  the  trustees  being 
'oid   under  the  rule  against  perpetuities  ;  nor  to 
in  account  of  the  produce  of  the  timber  during 
he  period  to   which  the  power  might  have  law- 
ully  extended,  as  such  powers  had  not  been  ap- 
mrtioned ;   nor  to   an    account   in  this  court,  as 
gainst  the  estate  of  B.  or  of  the  trustees,  of  any 
imber  cut  during  the  lifetime  of  B.,  the  right  of 
he  plaintiff  (if  any)  being  a  legal  right,  and  the 
efendants  being  entitled  to  the  protection  of  the 
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Statutes  of  Limitation.  And  that  the  plaintiff,  as 
being  tenant  in  tail  expectant,  was  not  entitled  to 
relief  in  equity,  on  the  ground  that  the  exchange 
effected  by  B.  of  certain  of  the  devised  estates  for 
other  estates,  was  not  a  due  exercise  of  the  power 
of  exchange;  for  if  the  exchange  was  not  war- 
ranted by  the  power,  the  legal  estate  in  the 
devised  premises  did  not  pass  by  the  conveyance. 
Ferrand  v.  Wilson,  4  Hare,  344  ;  15  Law  J.,  N.  S., 
V.  C.,  41. 

Treating  the  authority  to  cut  timber  as  impera- 
tive, and  the  timber  cut  as  annual  rents  and  profits 
of  the  estate,  the  power  amounts  to  what  might  be 
a  trust  for  the  investment  of  the  rents  and  profits 
in  perpetuity.  S.  C.,  4  Hare,  373;  15  Law  J., 
N.  S.,  V.  C.,  41. 

Timber  on  an  estate  in  strict  settlement,  if  re- 
garded as  part  of  the  inheritance,  is  yet  not  pre- 
served from  alienation  during  the  infancy  of  the 
tenant  in  tail  ;  and  the  settlor  cannot  superadd  to 
the  tenancy  in  tail  a  provision  which  would  ren- 
der the  timber  inalienable  during  such  infancy. 
S.  C.,  4  Hare,  374 ;  15  Law  J.,  N.  S.,  V.  C.,  41. 

If  the  power  of  the  trustees  to  cut  timber  for  the 
purposes  of  settlement  be  permissive  only,  and  not 
imperative,  it  is  at  least  concurrent  with  the  right 
of  the  infant  tenant  in  tail  to  the  timber;  and  to 
the  extent  in  which  it  derogates  from  that  right, 
it  is  liable  to  the  objection  of  creating  a  perpetuity. 
S.  C.,  4  Hare,  376 ;  15  Law  J.,  N.  S.,  V.  C.,  41. 

The  proceeds  of  timber  cut  and  sold  by  order  of 
the  Court,  during  the  life  of  a  late  tenant  for 
life,  who  was  impeachable  of  waste,  ordered  to  be 
paid  to  the  tenant  for  life  in  possession,  who  was 
unimpeachable  of  waste.  Phillips  v.  Barlow,  14 
Sim.  263. 

A  tenant  for  years  is  not  guilty  of  waste  in  cut- 
ting down  willow  trees  for  sale,  which  spring  up 
again  from  the  stools,  unless  they  serve  to  protect 
the  house,  or  to  support  the  bank  of  a  stream. 
Phillips  v.  Smith,  14  Mee.  &  W.  589;  15  Law  J., 
N.  S.,  Exch.,  201. 

Plaintiff  demised  land  by  indenture,  excepting 
all  timber,  timber-trees,  and  other  trees,  &c., 
bushes  and  thorns,  other  than  such  bushes  and 
thorns  as  should  be  necessary  for  the  repair  of  the 
fences;  the  lessee  covenanted  to  keep  the  fences 
in  repair  during  the  term,  finding  all  materials, 
except  that  the  lessor  should  find  rough  wood  for 
such  repairs,  if  growing  upon  the  premises;  and 
the  lessor  covenanted,  during  the  time,  to  provide 
the  lessee  sufficient  rough  timber  stakes  and  bushes, 
if  growing  on  the  premises,  for  doing  such  repairs  : 
— Held,  (dubitante  Pollock,  C.  B.),  that  the  pro- 
vision as  to  bushes  and  thorns  necessary  for  re- 
pairs, was  not  an  exception  out  of  the  exception; 
but  that  all  trees,  bushes,  and  thorns,  were  ex- 
cepted  out  of  the  demise,  whether  part  of  the 
fences  or  not,  or  whether  necessary  for  repairs  or 
not;  and  that,  on  the  trial  of  an  action  against 
wrong-doers,  for  cutting  some  of  the  bushes  and 
thorns,  a  direction  by  the  judge,  that,  if  they  were 
cut  by  the  defendants,  the  plaintiff  was  entitled  to 
a  verdict,  was  right,  without  previously  putting 
any  question  to  the  jury,  whether  the  bushes,  &c. 
were  part  of  the  fence,  or  were  necessary  for  re- 
pairs. Jenney  v.  Brook,  6  Q.  B.  323. 

Semble,  that  before  the  lessee  could  take  any 
of  the  thorns,  &c.  for  repairs,  they  must  have  been 
assigned  for  that  purpose  by  the  lessor.  Ib. 


TITHES— See  ECCLESIASTICAL  LAW. 

[By  94-10  Viet.  c.  73,  the  several  acts  for  the 
commutation  of  tithes  are  further  amended.] 

The  2d  sect,  of  7  Will.  4  &  1  Viet.  c.  69,  and 
the  34th  sect,  of  2  &  3  Viet.  c.  62,  may  both  be 
in  operation  separately  and  independently :  the 
former  applying  to  cases  where  an  old  and  existing 
boundary  is  to  be  ascertained  ;  the  latter  to  cases 
where  a  new  boundary  is  to  be  set  out.  Reg.  v. 
Tithe  Commissioners,  in  re  Dent  Boundaries,  (New- 
by  Case),  15  Law  J.,  N.  S.,  Q.  B.,  105  ;  10  Jur.  178. 

Therefore,  where  an  assistant  tithe  commissioner 
made  an  award,  purporting  to  be  made  under  the 
former  act,  and  also  in  his  affidavit  stated,  that  he 
had  proceeded  under  that  act,  and  had  not  any 
intention  of  setting  out  a  new  boundary, —  Held, 
that  the  award  was  good  under  that  act,  although 
the  boundary  line  defined  by  him  was  part  of  the 
boundary  line  of  a  county,  and  the  provisions  of 
the  latter  act  were  not  pursued.  Ib. 

Held,  secondly,  that  where  an  award  of  a  tithe 
commissioner  is  brought  up  by  certiorari,  under 
7  Will.  4  &  1  Viet.  c.  69,  s.  3,  the  Court  will  enter 
into  objections  raised  on  the  face  of  the  award.  Ib. 

Held,  thirdly,  that  it  was  a  fatal  objection  to  the 
award,  that  it  did  not  appear  on  the  face  of  it  that 
the  tithes  were  to  be  commuted.  Ib. 

Held,  fourthly,  that  it  was  a  fatal  objection, 
that  it  did  not  appear  on  the  face  of  the  award  that 
the  request  to  the  tithe  commissioners  on  the  sub- 
ject of  the  boundaries  was  signed  at  a  parochial 
meeting,  according  to  6  &  7  Will.  4,  c.  71.  Ib. 

In  1711,  W.  P.,  lord  of  the  manor  and  patron  of 
the  church  of  Aston-le-Walls,  being  seised  in  fee 
of  certain  lands  lying  dispersed  in  the  common, 
fields   of  Aston,   and  J.   W.   being  rector  of  the 
church,  and  in  right  thereof  seised  of  other  parcels 
of  lands  lying  dispersed  in  the  said  common  fields 
(being  the  glebe  lands  belonging  to  the  rectory), 
and  also  of"  the  tithes  as  well  of  the  common  fields 
as  of  the  demesne  lands   of  W.  P.,  an  agreement 
was  made   on  the  1st  of  March,  1711,  under  the 
hands  and  seals  of  W.  P.  and  J.  W.,  by  which  it 
was  agreed  that  W.  P.  should  convey  to  J.  W.  and 
his  successors  forever,  certain  lands  therein  speci- 
fied, to  be  enjoyed  as  the  glebe  lands  held  by  the 
church  and  the  rectors  thereof  for  ever;  and  also 
that  W.  P.  should  grant  to  J.  W.  and  his  successors 
forever,  an  annuity  of  40/.,  to  be  charged  on  his 
manors  and  lands  ;  and  J.  W.  did  thereby  for  him- 
self, and,  as  far  as  in  him  lay,  for  his  successors, 
covenant  and  agree  with  W.  P.,  his  heirs  and  as- 
signs, that  all  those  pieces  of  land  reputed  as  the 
glebe  lands  should   henceforth  be   possessed  and 
enjoyed  by  W.  P.  and  his  heirs  for  ever;  and  that 
all  the  lands   of  which  W.   P.  was  the  owner  in 
Aston   (including   the   lands   the  tithes  of  which 
were  in  question)  should   be  freed  and  discharged 
from  the   payment  of  all   manner  of  tithes,   &c. 
Afterwards,  on  a  petition  to  the  ordinary,  a  com- 
mission was  issued,  under  which   it  was   certified 
to   the  ordinary  that  the  exchange  would  not  be 
prejudicial    to    the    rector,    and    he    granted    his 
license  for  carrying  it  into  effect.     A  bill  in  Chan- 
cery was  afterwards  filed  by  W.  P.  against  J.  W. 
the  rector,  and  the  bishop,  the  ordinary,  in  which 
suit  a  decree  was  made  in  Trinity  term,  1715,  that 
the  agreement  should  be   performed   and  the  ex- 
change confirmed.    In  pursuance  of  this  agreement, 
J.  W.  took  possession  of  the  lands,  and  enjoyed 
the  same,  and  he  and  his  successors  received,  as 
it  became  due,  the  annuity  of  40/.  so  given  in  ex- 
change for  the  glebe  lands,  and  as  a  composition 


1515 


Tithes. 


[DIGEST  OF  CASES.] 


Tithes. 


1516 


for  the  tithes,  until  June,  1831,  when  plaintiff 
became  rector,  who  received  it  himself  until 
Michaelmas,  1832,  but  not  since.  No  tithes  had 
been  taken  from  the  lands  of  W.  P.  so  exempted 
from  tithes  by  the  agreement,  from  the  making 
thereof;  and  that  agreement,  at  the  time  of  the 
passing  of  the  2  &  3  Will.  4,  c.  100,  had  not,  from 
its  making,  been  set  aside,  abandoned,  or  departed 
from.  The  manor  and  all  the  lands  of  W.  P.  de- 
scended to  one  E.  P.  before  and  on  the  10th  of 
July,  1833,  and  so  continued  till  his  death  in 
1838,  when  they  descended  to  one  W.  H.  F.  P., 
defendant.  On  the  7th  of  June,  1833,  a  notice 
•was  served  on  certain  occupiers,  as  well  as  E.  P., 
the  owner  of  the  lands  in  question,  requiring  the 
tithes  to  be  set  out  and  paid  in  kind  to  plaintiff; 
and  on  the  10th  of  July,  1833,  a  bill  was  filed  in 
the  Exchequer  in  equity  against  the  occupier, 
praying  for  an  account  of  the  single  value  of  the 
tithes,  but  no  bill  was  then  filed  against  E.  P.,  the 
owner  of  the  lands;  but  by  an  order  of  the  15th  of 
January,  1835,  the  bill  was  amended,  and  E.  P. 
was  made  a  parly  defendant  thereto.  The  cause 
having  been  heard,  the  bill  was  dismissed  against 
E.  P.,  but  the  Court  directed  that  the  occupiers 
should  account  for  the  tithes.  Against  that  de- 
cree, defendants,  including  E.  P.,  appealed  to  the 
House  of  Lords,  and  on  the  6th  of  February,  1840, 
the  decree  was  reversed.  Pending  the  appeal  to 
the  House  of  Lords,  actions  of  debt  were  brought 
by  plaintiff  against  the  same  occupiers  under  2  &  3 
Edward  6,  to  recover  the  treble  value  of  the  tithes 
of  the  same  lands  which  accrued  subsequently  to 
those  sought  to  be  recovered  by  the  bill  in  equity; 
and  in  such  action  plaintiff  was  held  entitled  to 
recover,  and  the  treble  value  of  the  tithes  was  paid 
pursuant  thereto.  A  feigned  issue  having  been 
brought  under  the  46th  section  of  6  &  7  Will.  4, 
c.  71,  to  try  the  validity  of  the  decision  of  the  as- 
sistant tithe  commissioner,  as  to  whether  the  above 
lands  were  free  from  tithes,  and  a  special  case 
having  been  brought  for  the  opinion  of  the  Court 
of  Exchequer,  stating  the  above  facts, — Held,  first, 
that  the  above  agreement  of  1711  was  a  valid 
composition  for  tithes  within  the  meaning  of  the 
2d  section  of  2  &  3  Will.  4,  c.  100.  Thorpe  v. 
Plowden,  14  Mee.  &  W.  520;  15  Law  J.,  N.  S., 
Exch.,  137. 

Held,  secondly,  that  the  proceedings  and  suits 
which  took  place  in  1833  and  subsequently,  were 
not  sufficient  to  take  the  case  out  of  the  statute, 
plaintiff  not  having  commenced  any  suit  or  action 
against  E.  P.  within  one  year  from  the  passing  of 
the  act  within  the  meaning  of  the  3d  section.  Ib. 

Defendant  and  his  ancestors,  lords  of  the  manor 
of  F.,  which  was  part  of  the  parish  of  F.,  had,  for 
60  years  before  the  commencement  of  the  2  &  3 
Will.  4,  c.  100,  held  the  manor  lands  discharged 
of  tithes  by  an  annual  payment  to  the  rector  of 
the  parish  of  F.  of  40/.  in  lieu  of  tithes  within  the 
manor;  and  in  consideration  of  this  payment,  the 
lord,  his  heirs,  and  assigns,  received  the  tithes  in 
kind  from  the  occupiers  within  the  manor  : — Held, 
in  an  action  of  debt  by  the  rector  against  defend- 
ant for  treble  value  under  2  &  3  Edw.  6,  c.  13,  for 
not  setting  out  tithes,  that  this  was  not  a  "  modus, 
exemption,  or  discharge,"  within  the  2  &  3  Will. 
4,  c.  100;  as  a  modus  and  a  liability  to  pay  tithe 
in  kind  for  the  same  land  could  not  co-exist;  but 
that  the  right  claimed  by  defendant  was  a  pre- 
scriptive title  to  a  parcel  of  the  tithes,  and  the 
payment  of  40Z.  a  prescriptive  rent  for  them. 
Knight  v.  Waterford  (Marquis),  15  Law  J.,  N.  S., 
Exch.,  288. 


Quaere,  whether  this  was  a  good  prescription.  J&. 

A  modus,  that  in  lieu  of  tithes  arising  out  of 
lands  in  the  occupation  of  any  person  not  inhabit- 
ing within  the  parish,  there  should  be  a  customary 
payment  of  Is.  per  acre  ;  and  where  the  lands  are 
in  the  occupation  of  a  person  inhabiting  within  the 
parish,  there  should  be  a  like  payment  of  6d.  per 
acre,  is  good.  Bridgewater  (Mayor,  #c.)  v.  Allen, 
14  Mee.  &  W.  393. 

To  a  bill  by  the  rector  for  an  account  of  tithes 
against  the  owner  and  occupiers  of  land  in  the 
parish,  they  set  up  a  modus  of  13/.  6s.  Se?.,  pay- 
able half  yearly,  and  they  showed  receipts  for  that 
payment  under  various  descriptions,  as  "  rent  for 
the  rectory,"  and  "  prescribed  rent  due  to  the 
rector,"  from  the  year  1637,  with  some  interrup- 
tions ;  and  also  receipts  for  a  payment  of  8s.  9^d., 
which  was  supposed  to  be  a  payment  in  respect  of 
tenths  due  from  the  rector  to  the  Crown: — Held, 
by  the  Lords,  affirming  a  decree  for  an  account, 
that  the  case  made  by  the  appellants  would  not 
warrant  the  Court  to  direct  an  issue  to  try  the  ex- 
istence of  the  alleged  modus,  the  evidence  against 
it  being  free  from  doubt.  Cairns  v.  Raine,  12  Cl. 
&Fin.  833. 

A  landowner  cannot,  like  a  rector,  insist  on  an 
issue  as  a  right,  but  in  doubtful  cases  it  is  granted. 
76. 

Stat.  3  &  4  Will.  4,  s.  2,  enacts,  that  no  land 
(which  includes  tithes)  shall  be  recovered,  but 
within  twenty  years  after  the  right  of  action  has 
accrued  to  the  claimant,  or  the  person  through 
whom  he  claims  : — Held,  that  the  section  was  con- 
fined to  cases  where  there  are  two  parties,  each 
claiming  an  adverse  estate  in  the  tithes,  so  that  a 
person  who  had  not  received  tithes  for  twenty 
years  could  not  recover  possession  of  them  from 
another  who  for  twenty  years  had  received  them 
from  the  terretenant;  but  that  the  statute  did  not 
bar  the  tithe-owner  from  recovering  tithes  as  chat- 
tels from  the  occupier,  although  none  had  been 
set  out  for  upwards  of  twenty  years.  Ely  (Dean 
and  Chapter)  v.  Cash,  15  Law  J.,  N.  S.,Exch.,  341. 

WThere,  in  proceedings  before  a  tithe  commis- 
sioner, under  the  45th  section  of  the  6  &7  Will.  4, 
c.  71, Several  moduses  are  set  up  in  respect  of 
distinct  farms,  and  the  annual  value  of  the  payment 
to  be  made  in  respect  of  each  farm  is  less  than 
20Z-,  his  decision  is  final,  notwithstanding  the 
whole  is  in  the  hands  of  the  same  proprietor,  and 
the  aggregate  yearly  value  exceeds  201.  Tomlin- 
son  v.  Boughey,  1  C.  B.  663. 

In  a  declaration  on  a  feigned  issue,  tried  under 
stat.  6  &  7  Will.  4,  c.  71,  s.  46,  to  review  the  de- 
cision of  a  tithe  commissioner,  there  were  three 
counts,  in  each  of  which  plaintiff  denied  and 
defendant  asserted  the  existence  of  a  modus  therein 
severally  described;  the  three  moduses  being  in 
respect  of  three  independent  titheable  subjects. 
Verdict  for  plaintiff  on  one  count,  and  for  defend- 
ant on  the  two  others.  The  Court  allowed  no 
general  costs,  but  gave  both  parties  the  special 
costs  of  the  issues  on  which  they  had  respectively 
succeeded.  M'Carthy  v.  Nepean,  6  Q.  B.  652. 

[By  10  &r  H  Viet.  c.  104,  the  Tithe  Acts  are  ex- 
plained and  further  continued.} 

A  prescription  for  the  lord  of  a  manor  to  hold 
and  enjoy  the  manor  freed  and  discharged  from 
tithe  on  payment  to  the  rector  of  the  annual  sum 
of  40/.,  in  lieu  and  compensation  of  all  tithes 
within  the  manor,  and  for  the  lord,  in  considera- 
tion of  this  payment  of  40/.,  to  have  for  himself, 
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his  heirs  or  assigns,  from  the  occupiers  of  lands 
within  the  manor,  a  tenth  of  all  titheable  matters 
within  the  manor,  is  not  a  modus  decimandi  or 
exemption  or  discharge  from  tithes  within  the 
meaning  of  the  stat.  2  &  3  Will.  4,  c.  100.  Knight 
v.  Waterford  (Marquis),  15  M.  &  W.  419. 

Quaere,  whether  such  prescription  is  good  in 
law?  Ib. 

Under  2  &  3  Will.  4,  c.  100,  s.  I,  a  lay  land- 
holder can  establish  an  exemption  in  non  deci- 
mando  by  proof  of  non-payment  for  one  of  the 
periods  named  in  the  statute,  without  showing  the 
legal  origin  of  the  exemption,  the  exemption  being 
claimed  not  in  respect  of  all  tithes,  but  in  respect 
of  particular  articles,  some  being  of  modern  intro- 
duction— per  Coltman  and  Erie,  JJ.:  per  Tindal, 
C.  J.,  and  Cresswell,  J.,  he  cannot.  Salkeld  v. 
Johnson,  2  C.  B.  749. 

The  Limitation  Act,  3  &  4  Will.  4,  c.  27,  s.  2, 
enacts,  "  that  no  person  shall  bring  an  action  to 
recover  any  land  (which,  by  sect.  1,  includes 
tithes)  but  within  twenty  years  next  after  the  right 
to  bring  such  action  has  accrued  to  him  or  some 
person  through  whom  he  claims:" — Held,  that 
this  statute  does  not  operate  to  prevent  the  tithe- 
owner  from  recovering  tithes  as  chattels  from  the 
occupier,  although  none  had  been  set  out  for 
twenty  years,  but  that  it  is  confined  to  cases 
where  there  are  two  parties,  each  claiming  an 
adverse  estate  in  the  tithes.  Ely  (Dean  and 
Chapter)  v.  Cast,  15  M.  &  W.  617. 

Since  5  &  6  Will.  4,  c.  74,  if  any  tithe  oblation 
or  composition  not  excepted  in  7  &  8  Will.  3,  c.  6, 
or  exceeding  IQl.  yearly  value  due  from  any  one 
person  is  in  arrear,  it  must  be  proceeded  for  be- 
fore two  justices,  and  if  the  title  of  the  claimant, 
or  liability  of  the  party  sought  to  be  charged,  is 
undisputed,  two  years'  arrears  may  be  there  re- 
covered; whereas,  if  such  title  or  liability  is  de- 
nied viva  voce  before  the  justices  or  at  any  time  in 
writing,  the  claimant  may  proceed  by  suit  in  equity 
and  recover  six  years'  arrears.  Robinson  v.  Pur- 
day,  16  M.  &  W.  11. 

Under  the  46th  section  of  the  Tithe  Commuta- 
tion Act,  which  enacts,  "  that  any  person  in- 
terested in  any  lands,  &c.,  who  shall  be  dissatis- 
fied with  any  decision  of  the  commissioner,  &c., 
may,  if  the  yearly  value  of  the  payment  to  be 
made  or  withholden  according  to  such  decision 
shall  exceed  20Z.,  cause  any  action  to  be  brought 
&e.:" — Held,  that  a  party,  to  be  entitled  to  bring 
such  action,  must  himself  be  affected  by  the  de- 
cision to  the  amount  of  20/.  per  annum.  Mat- 
thews v.  Leapingwell,  11  Jur.  67;  16  Law  J.,  C. 
P.,  114. 

Per  Maule,  J. — Such  interest  must  be  a  sole  in- 
terest, and  a  verdict  in  an  action  under  this  statute 
binds  only  the  plaintiff  and  defendant.  Ib. 

On  a  hearing  before  the  assistant  tithe  commis- 
sioner, appointed  to  ascertain  the  amount  of  a 
commutation  rent-charge  under  stat.  6  &  7  Will.  4, 
c.  71,  the  landowners  claimed  an  exemption  from 
tithes,  other  than  certain  appropriate  tithes ;  and 
the  vicar  claimed  all  the  tithes,  other  than  the 
said  appropriate  tithes;  the  rector  made  no  claim. 
The  assistant  commissioner  decided  that  the  lands 
were  subject  to  the  payment  of  all  tithes,  except 
the  said  appropriate  tithes,  to  the  vicar: — Held, 
that  the  proper  issue  under  sect.  46  was,  whether 
the  lands  were  exempt  from  the  payment  of  all 
tithes  to  the  vicar  for  the  time  being  by  reason  of 
non-payment.  University  College,  Oxford  (Mas- 


ters and  Fellows),  v.  Carton,  11  Jur.  907:  16  Law 
J-,  Q.  B.,  381. 

Semble,  that  a  defendant  is  not  entitled  to  judg- 
ment as  in  case  of  a  nonsuit  where  the  plaintiff 
has  allowed  two  assizes  to  elapse  without  pro- 
ceeding to  trial  after  issue  joined  on  a  feigned 
issue,  under  the  Tithe  Commutation  Act,  6  &  7 
Will.  4,  c.71,  s.  46,  but  should  move  for  the  costs 
of  the  action  under  that  section.  Tomlinson  v. 
Boughey,  2  C.  B.  844. 

The  discretion  as  to  allowing  costs  in  such  a 
case  is  to  be  exercised  in  accordance  with  the 
general  rule  which  gives  costs  to  the  successful 
party,  unless  there  be  special  circumstances  to 
justify  a  departure  from  such  general  rule.  Ib. 

Where  therefore  the  plaintiff  declined  to  pro- 
ceed to  trial  because  a  decision  of  the  Court  had 
so  narrowed  the  issue  as  to  render  it  inexpedient 
for  him  to  incur  the  expense  of  a  trial : — Held,  that 
the  defendants  were  entitled  to  their  costs.  Ib. 

To  a  motion  for  certiorari  to  bring  up  the  award 
of  an  assistant  tithe  commissioner,  it  is  no  answer 
that  the  award  is  already  in  Court  under  certiorari 
obtained  by  another  party.  In  re  Dent  Tithe  Com- 
mutation, S  Q.  B.  43. 

Stat.  6  &  7  Will.  4,  c.  71,  s.  95,  took  away  cer- 
tiorari in  the  case  of  orders  and  adjudications 
made  by  the  tithe  commissioner  under  that  act. 
Stat.  7  Will.  4  &  1  Viet.  c.  69,  s.  2,  empowers  the 
commissioners  to  settle  parish  boundaries;  and 
sect.  3  gives  a  certiorari  to  any  person  interested 
in  the  judgment  respecting  the  said  boundaries, 
who  shall  be  dissatisfied  therewith ;  and  enacts, 
that,  on  removal  of  such  judgment  under  the  writ, 
the  decision  of  the  Court  thereon  shall  be  final  and 
conclusive  as  to  the  boundaries: — Held,  that,  on 
the  certiorari  thus  restored,  the  Court  was  autho- 
rized to  consider  not  only  the  merits  of  the  deci- 
sion as  to  boundary,  but  all  questions  discussed  on 
certiorari.  Ib. 

The  award  of  an  assistant  tithe  commissioner 
employed  to  settle  the  boundaries  of  a  township 
on  request  of  the  landowners,  under  stat.  7  Will. 
4  &  1  Viet.  c.  69,  s.  2,  was  quashed,  on  certiorari, 
as  not  sufficiently  showing  jurisdiction.  First, 
because  it  did  not  state  the  district  to  be  one  of 
which  the  tithes  were  to  be  commuted.  Secondly, 
because  it  stated  the  request  to  have  been  signed, 
not  at  a  parochial  meeting  called  for  that  purpose, 
according  to  the  provisions  of  stat.  6  &  7  Will.  4, 
c.  71,  s.  17,  (referred  to  by  stat.  7  Will.  4  &  1  Viet, 
c.  69,  s.  2),  but  only  at  a  meeting  called  for  that 
purpose.  Ib. 

In  stat.  2  &  3  Viet.  c.  62,  s.  34  (giving  the  com- 
missioners power,  OQ  requisition,  to  ascertain  old 
or  set  out  new  boundaries),  the  proviso  that 
nothing  in  this  provision  shall  extend  to  any  boun- 
dary line  of  a  county,  or  of  copyhold  without  con- 
sent of  the  lord,  applies  only  to  the  enactments  in 
the  same  clause.  And  sect.  37,  of  stat.  2  &  3  Viet, 
c.  62,  which  incorporates  it  with  stat.  7  Will.  4  & 
1  Viet.  c.  69,  does  not  abridge  the  power  given  by 
sect.  2  of  the  prior  act.  Therefore,  in  a  case  under 
stat.  7  Will.  4  &  1  Viet.  c.  69,  s.  2,  the  commis- 
sioners may  ascertain  the  existing  boundary  of  a 
parish,  though  it  be  also  that  of  a  county,  or  of 
copyhold  in  a  manor  the  lord  of  which  does  not 
consent  to  the  inquiry.  Ib. 

An  award  under  that  clause  can  be  made  only 
where  the  tithes  are  to  be  commuted  ;  and  there 
is  no  jurisdiction  under  it  if  the  tithes  have  been 
commuted  already.  Ib. 
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Stat.  6  &  7  Will.  4,  c.  71,  s.  45,  empowering  the 
tithe  commissioners  to  decide  any  question  touch- 
ing the  boundary  of  any  lands,  does  not  authorize 
them  to  settle,  by  their  award,  a  dispute  as  to  the 
boundary  of  parishes.  In  re  Ystradgunlais  Tithe 
Commutation,  8  Q.  B.  32. 

Nor  can  they  do  this  under  the  powers  granted 
by  stat.  7  Will.  4  &  1  Viet.  c.  69,  s.  2,  even  at  the 
request  of  two-thirds  in  value  of  the  landowners, 
if  the  boundary  of  the  parishes  be  also  a  boundary 
between  counties.  For  by  stat.  2  &  3  Viet.  c.  62, 
s.  37,  this  and  the  two  prior  acts  are  incorporated, 
and  sect.  34  of  stat.  2  &  3  Viet.  c.  62,  forbids  the 
commissioners  to  adjudicate  on  a  boundary  which 
divides  counties  as  well  as  parishes.  Ib. 

If  the  commissioners  are  proceeding  to  adjudi- 
cate on  such  a  boundary:  quaere,  whether  prohi- 
bition lies  ?  Ib. 

But  the  Court  in  such  case  made  a  rule  absolute 
for  a  prohibition,  the  commissioners  showing  cause, 
and  making  no  objection  on  this  ground.  Ib. 

Quasre,  whether  a  parochial  agreement  for  a 
commutation  rent-charge  can  legally  be  made  and 
confirmed,  under  stat.  6  &  7  Will.  4,  c.  71,  ss.  17, 
27,  &c.,  while  a  dispute  exists  as  to  the  boundary 
of  the  parish  ?  Ib. 

On  a  commutation  of  tithes  under  stat.  6  &  7 
Will.  4,  c.  71,  the  valuer  made  an  apportionment, 
•which  was  objected  to  by  landowners  in  the  pa- 
rish, and  the  objectors  heard,  first,  by  the  assist- 
ant commissisners,  who  received  evidence  for  and 
against  the  objections,  and  then  by  the  tithe  com- 
missioners, according  to  sect.  61.  It  appeared 
that  the  tithes  of  corn  and  grain  in  the  parish  were 
payable  to  the  rector,  and  moduses  for  all  other 
tithes  to  the  vicar.  A  rent-charge,  in  lieu  of  such 
tithes  and  moduses,  had  been  awarded  under  sect. 
36.  H.,  one  of  the  above  landowners,  held  an- 
cient pasture  land  of  the  Dean  and  Chapter  of 
Canterbury,  by  lease,  which  forbade  him  to  plough 
the  land  without  their  license  in  writing,  for  which 
he  had  never  applied  or  purposed  applying,  but 
lands  of  the  Dean  and  Chapter  within  the  same 
district  had  been  ploughed  within  living  memory. 
Part  of  the  lands  in  the  parish  were  woodland. 
The  valuer,  in  apportioning  the  rent-charge,  under 
sects.  33  &  44,  upon  H.'s  pasture  lands,  assessed 
them  to  the  vicar's  rent-charge  according  to  the 
modus,  and  added  a  small  portion  of  rent-charge, 
to  be  paid  to  the  rector  as  part  of  the  gross  rent- 
charge  awarded  to  him,  where  it  seemed  that  the 
productive  quality  of  the  land  admitted  of  its  being 
arable,  and  that  there  was  a  reasonable  probability 
ofits  being  tilled,  but  he  made  no  such  additional 
assessment  on  the  woodland,  not  considering  that 
a  reasonable  probability  existed  of  that  land  be- 
coming arable.  The  objectors  disputed  both  the 
facts  and  the  principle  of  assessment.  The  com- 
missioners having  inspected  the  evidence  given  as 
above  stated  for  and  against  the  objections,  de- 
cided that  they  would  confirm  the  apportionment 
if  they  were  not  forbidden  by  a  superior  court. 
On  a  motion  for  a  prohibition  : — Held,  that  a  pro- 
hibition did  not  lie,  the  commissioners  having 
acted  within  their  statutory  jurisdiction,  and  ac- 
cording to  law;  and  that  the  apportionment  was 
right  in  principle.  In  re  Appledore  Tithe  Commu- 
tation, &  Q.  B.  139. 

In  an  action  of  debt  on  2  &  3  Ed.  6,  c.  1 3,  s.  1 , 
for  treble  value  of  tithes  carried  away  before  set- 
ting out  the  same,  the  defendant  should  not  plead 
several  pleas  of  nil  debet  by  statute  as  to  several 
parts  of  the  lands  on  which  the  titheable  matters 


were  produced,  but  should  plead  one  plea  of  nil 
debet  by  statute  to  the  whole.  Graburn  v.  Brown, 
16  M.  &  W.  S31. 

The  defendant  will  be  obliged  to  give  a  particu- 
lar of  all  grounds  of  exemption,  modus,  &c., 
intended  to  be  insisted  on  at  the  trial.  Ib. 

Under  a  private  inclosure  act,  certain  lands 
which  were  to  be  inclosed  were  to  be  charged  with 
the  payment  of  the  yearly  sum  of  90/.  to  the  rec- 
tor, and  the  same  "  was  to  be  paid  and  contributed 
free  and  clear  of  and  from  all  deductions,  defal- 
cations, or  abatements,  for  or  in  respect  of  reprises 
or  outgoings  whatsoever,  other  than  and  except 
the  land  tax,"  and  the  same  was  to  be  "  in  lieu 
and  satisfaction  of  and  in  full  compensation  for  all 
tithes  arising  out  of  the  said  lands:" — Held,  that 
the  rector  was  not  rateable  to  the  relief  of  the  poor 
in  respect  of  such  yearly  sum.  Reg.  v.  Shaw, 
3  New  Sess.  Cas.  170  ;  12  Jur.  651;  17  L.  J.,  M.  C., 
137— Q.  B. 

In  the  parish  of  A.,  in  Kent,  there  were  marsh 
and  other  ancient  pasture  lands,  arable  lands,  and 
woodlands;  there  was  a  modus  of  Is.  per  acre, 
payable  to  the  vicar,  for  all  tithes  except  those  of 
corn  and  grain,  the  woodland  being  exempt  from 
tithe  by  custom.  The  Tithe  Commissioners  award- 
ed a  rent-charge  to  the  rector  and  vicar,  in  respect 
of  the  tithe  and  moduses,  and  the  award  was  con- 
firmed under  6  &  7  Will.  4,  c.  71,  s.  52.  The 
valuer,  appointed  under  section  53,  in  his  appor- 
tionment, charged  certain  of  the  ancient  pasture 
lands,  not  only  with  the  amount  payable  in  respect 
of  the  modus,  but  with  a  further  payment  of  Is. 
per  acre  to  the  rector,  in  part  of  the  rent-charge 
awarded  to  him  in  lieu  of  the  tithes  of  corn  and 
grain,  on  the  ground  that  there  was  a  probability 
of  such  pasture  lands  being,  at  a  future  period, 
converted  into  tillage  ;  and  it  appeared  that,  in 
point  of  fact,  lands  within  the  same  district  had 
within  living  memory  been  ploughed.  Objections 
having  been  made  before  the  commissioner  to  this 
apportionment,  both  on  principle  and  on  the  facts, 
they  heard  the  evidence,  and  decided  that  they 
would  confirm  the  apportionment,  if  they  were  not 
forbidden  by  a  superior  court.  On  motion  for  pro- 
hibition— Held,  first,  that  it  did  not  lie,  the  com- 
missioners having  acted  within  their  jurisdiction. 
Appledore  Tithe  Commutation,  In  re,  17  L.  J.,  Q.  B.5 
59. 

Held,  secondly,  that  the  apportionment  was  cor- 
rect in  principle.  Ib. 

To  entitle  a  landholderto  bring  an  action  by  way 
of  appeal  against  a  decision  of  an  assistant  tithe 
commissioner,  under  the  6  &  7  Will.  4,  c.  71, 
directing  tithes  to  be  paid  in  kind,  the  yearly  value 
of  the  payment  to  be  made  by  him  thereunder 
must  exceed  20/.  Matthews  v.  Leapingwell,  3  C.  B. 
912. 

And  semble,  that,  in  estimating  such  value,  he 
is  not  entitled  to  take  into  the  account  lands  held 
by  him  as  tenant  in  common  with  another  who  is 
no  party  to  the  appeal.  Ib. 

The  landholders  of  a  parish  set  up  before  the 
commissioner  a  modus  of  2d.  per  acre  ;  the  assess- 
ed value  of  the  tithes  in  kind,  payable  under  the 
award,  was  9d.  per  acre  : — Held,  by  Coltman, 
Maule,  Cresswell,  and  Williams,  JJ.,  absente 
Wilde,  C.  J.,  that  the  payment  to  be  made  or  with- 
holden  according  to  such  decision  was  the  differ- 
ence between  those  two  sums.  Ib. 

No  writ  of  error  lies  upon  a  judgment  of  a  su- 
perior Court  upon  a  feigned  issue  brought  under 
the  provisions  of  the  statute  6  &  7  Viet.  c.  713  s.  46, 
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the  Tithe  Commutation  Act;  and  a  writ  of  error 
having  been  brought  upon  such  judgment,  the 
Exchequer  Chamber  ordered  the  writ  to  be  quashed. 
Thorpe  v.  Plowden,  17  L.  J.,  Exch.,  235. 

A  tithe  owner  seized,  under  a  distress  for  rent- 
charge,  a  rick  of  wheat.  The  wheat,  without  the 
straw,  was  more  than  enough  to  satisfy  the  dis- 
tress. The  tenant  was  under  agreement  with  his 
landlord  to  consume  the  straw  on  the  premises. 
The  tithe  owner  sold  the  rick,  on  the  terms  that 
the  purchaser  should  leave  the  straw  on  the  pre- 
mises :— Held,  that  he  was  justified  in  so  doing; 
and  that  he  was  not  bound  to  sell  the  wheat  and 
straw  together,  and,  consequently,  the  distress 
was  not  excessive.  Roden  v.  Eyton,  12  Jur.  921— 
C.  P. 

The  title  of  a  vicar  depends  entirely  upon  en- 
dowment, either  proved  or  inferred  from  prescrip- 
tion or  long  usage  accompanied  by  perception. 
And  where  there  was  no  distinct  evidence  of  per- 
ception of  the  tithes  of  peas  and  beans  by  the  vicar 
of  a  parish,  and  the  rector  was  entitled  to  the 
tithes  of  corn,  it  was  held,  that  the  tithes  of  peas 
and  beans  were  rectorial  and  not  vicarial.  Attor- 
ney-General v.  Ward,  12  Jur.  807;  17  L.  J.,  Chanc., 
485— R.  

TOLERATION  ACTS— See  ECCLESIASTICAL  LAW. 


TOLLS— See  PUBLIC  COMPANY,  WAY. 
A  canal  company  was  empowered  by  act  of  Par- 
liament to  take  for  tonnage  upon  all  coals,  &c., 
and  other  commodities  whatsoever  conveyed  upon 
the  canal,  duties  not  exceeding  2±d.  per  ton,  on 
entering  or  passing  out  of  the  canal  ;  and  also  not 
exceeding  lid.  a  mile  for  every  ton  of  coal,  &c., 
except  all  dung,  soil,  marl,  ashes,  and  other  ma- 
nure (other  than  lime,  which  was  to  pay  half  tolls), 
and   except  stone,   &c.,   and   other  materials   for 
mending  roads,  which  was  to  pass  toll  free.     By 
another  section  it  was  enacted,  that  no  boat  should 
pass  through  any  of  the  locks,  unless   such  boat 
should  pay  a  duty  equal  to  what  would  be  paid  by 
a  vessel   loaded   with  a  burden  of  thirty  tons,  or 
unless  it  should  be  returning,  after  having  passed 
on  the  canal,  with   a  greater  burden  than   thirty 
tons  : — Held,  affirming  the  judgment  of  the  court 
below,  that  a  boat  laden  with  thirty-eight  tons  of 
manure,  which   had  entered  the  canal  and  passed 
along  it  without  paying  toll,  was  not  liable  to  pay 
any  toll  on  returning  through  the  lock  empty,  after 
discharging  her  cargo.     Grantham  Canal  Naviga- 
tion v.  Hall,  14  Mee.  &  W.  880  ;  15  Law  J.,  N.  S., 
Exch.,  63. 

A  canal  act  empowered  a  company  to  take  for 
tonnage  upon  all  coals,  stores,  timber,  corn,  Sec., 
and  other  goods,  wares,  and  commodities  whatso- 
ever, which  should  be  navigated  or  conveyed  upon 
the  canal,  certain  rates  and  duties,  not  exceeding 
the  sum  of  2±d.  for  every  ton,  on  entering  into  or 
passing  out  of  the  canal;  and  also  not  exceeding 
the  sum  of  Hd.  per  mile  for  every  ton  of  coal, 
stone,  timber,  corn,  &c.,  and  other  goods,  wares, 
and  commodities,  except  all  dung,  soil,  marl, 
ashes,  and  other  manure,  (other  than  lime,  which 
should  pay  half  the  said  tolls),  and  except  gravel, 
etone,  or  other  materials  for  mending  the  roads, 
which  should  pass  toll-free,  which  should  be  navi- 
gated or  conveyed  upon  the  canal.  It  was  also 
provided,  that  no  boat  or  vessel  should  pass 
through  any  lock  to  be  made  under  the  act  with- 
out the  consent  of  the  company,  unless  such  boat 
or  vessel  should  pay  a  duty  or  rate  equal  to  what 


would  be  paid  by  a  vessel  with  a  burden  of  thirty 
tons,  unless  waste  water  should  be  running  over 
the  regulating  weir  of  such  lock,  or  unless  such 
vessel  should  be  returning  after  having  passed  on 
the  canal  with  a  greater  burden  than  thirty  tons: 
— Held,  that  a  boat  laden  with  a  burden  of  ma- 
nure, though  greater  than  thirty  tons,  was  entitled 
to  navigate  the  canal  and  pass  at  any  time  through 
the  locks,  either  going  or  returning,  without  pay- 
ment of  any  toll.  Hall  v.  Grantham  Canal  Com- 
pany, 3  Railw.  Cas.  710. 

Under  a  canal  act,  imposing  a  toll  "  on  coals, 
lime,  timber,  bricks,  stone,  and  all  other  goods, 
wares,  or  merchandise  whatsoever,"  gravel  and 
materials  for  the  repair  of  turnpike  roads  are  liable 
to  toll.  Coulton  v.  Ambler,  3  Railw.  Cas.  724,  n. 
—Exch. 

By  a  canal  act  defendants  were  empowered  to 
make  a  canal,  to  be  called  the  Union  Canal,  from 
L.  to  N.,  with  a  cut  from  G.  (a  point  in  the  line)  to 
M.    It  being  found  impracticable  to  carry  the  work 
to  N.,  another  act  was  passed,  enabling  them  to 
vary  the  line  of  the  cut  from  G.  to  M.,  which  was 
done    accordingly.      A  third    act  was  afterwards 
passed,  for  joining  the  Union  Canal  to  the  Grand 
Junction  Canal,  by  means  of  a  canal  from  G.,  to 
be  called  the  Grand  Union  Canal,  which  was  also 
done.    By  the  first  act,  defendants  were  authorized 
to  receive  for  coal  navigated  upon  the  Union  Canal 
and  Cut  a  mileage  tonnage  of  2id.,  so  as  not  to 
exceed  a  certain  sum  (5s).    By  the  third  act,  it  was 
enacted,  that  they  should  not  be  entitled  to  receive 
more  than  2s.  6d.  per  ton  for  coal  navigated  on  the 
Union    Canal,   and    thence    on    the   Grand  Union 
Canal,  for  a  certain  specified  distance  (to  H.) ;  and 
2s.  Id.  if  carried  beyond  that  distance.    A  manda- 
mus issued,  reciting  that  M.  was  aggrieved  by  the 
tonnage  taken   by  the    defendants  on   coal  being 
higher  from  L.  to  M.  by  G.,  than  if  it  were  carried, 
after  passing  G.,  upon   the   Grand  Union   Canal ; 
and    commanding  the   defendants    to    establish   a 
uniform  rate  of  tolls  along  the  whole  of  their  line, 
or  to  take  tonnage  on  coal  from  L.  to  M.  only  in 
proportion  to  that  carried  from  L.to  G.,  and  after- 
wards upon   the    Grand  Union  Canal,  so  long  as 
they  took  less  than  2s.  6d.  and  2s.  Id.  on  coal  car- 
ried from  L.  to  G.,  and  afterwards  upon  the  Grand 
Union  Canal.     The   return  to  the  mandamus  de- 
nied the  receipt  of  unequal  tolls.     A  traverse  to 
the  return  re-asserted  these  particulars  : — Held,  on 
demurrer  to  the  traverse,  that,  the  first  act  having 
authorized   a  mileage  toll,  and  the  last  act  pro- 
hibiting   in    certain  cases    more    than    a   certain 
amount  of  gross  toll,  the  power  of  making  a  uni- 
form rate  of  toll  was  expressly  taken  away  from 
the  defendants;   and  that  the  first  act  having  im- 
posed such  mileage  toll   on  coal  on  the  whole  of 
the  Union  Canal  and  Cut,  and  having  only  exempt- 
ed it  from  such  toll   if  it  passed  along  the  Grand 
Union  Canal,  the  original  toll  still  prevailed  from 
L.  to  M.  on  the  Union  Canal.     Reg.  v.  Leicester- 
shire and  Northamptonshire  Union  Canal  Company, 
3  Railw.  Cas.  730— Exch.  Ch. 


Market  Tolls.]  —See  MARKET. 

TRESPASS. 

Where  it  lies.] — Trespass  will  not  lie  against  a 
plaintiff  who,  without  notice,  takes  a  defendant  in 
execution  for  a  debt  in  respect  of  which  the  latter 
has  been  discharged  under  the  Irish  Insolvent  Act. 
Ewart  v.Jones,  3  Dowl.  &  L.  252;  14  Mee.  &  W. 
774;  15  Law  J.,  N.  S.,  Exch.,  18. 
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But  if  plaintiff  maliciously  sue  out  the  writ,  he 
is  liable  to  an  action  on  the  case.  Ib. 

Trespass  will  not  lie  against  a  plaintiff  or  his 
attorney  for  suing  out  execution,  and  arresting 
thereon  a  defendant  who  has  obtained  an  order 
for  protection  from  process,  under  5  &  6  Viet. 
c.  116.  Yearsley  v.  Heane,  3  Dowl.  &  L.  265  ;  14 
Mee.  &  W.  322. 

An  attorney  indorsed  a  writ  of  fi.  fa.  in  a  case  of 
G.  v.  D.,  "  The  defendant  resides  at  W.,  and  is 
an  innkeeper."  D.  (defendant  in  that  suit)  re- 
sided at  W.,  and  conducted  the  business  of  A., 
who  was  his  mother-in-law,  and  kept  an  inn  there, 
and  the  goods  on  the  premises  were  her  property. 
The  sheriff  having  seized  A.'s  goods  at  the  inn 
under  the  fi.  fa., — Held,  that  there  was  evidence 
to  go  to  the  jury  that  the  attorney  directed  the 
sheriff  to  seize  the  goods,  and  to  make  him  liable 
in  trespass.  Bowles  v.  Senior,  15  Law  J,5  N.  S., 
Q.  B.,231;  10  Jur.  354. 

Trespass  lies  by  one  tenant  in  common  against 
his  co-tenant,  (or  the  licensee  of  the  latter),  for 
digging  up  and  carrying  away  the  soil  of  the  close 
of  which  they  are  tenants  in  common,  for  such  an 
act  is  an  ouster.  Wilkinson  v.  Haygarth,  11  Jur. 
104;  16  Law  J.,  Q.  B.,  103. 

In  such  an  action,  a  plea  that  the  close  is  not 
the  close  of  plaintiff,  is  not  supported  by  proof 
that  he  is  tenant  in  common  of  it  with  others  who 
authorized  the  trespasses.  Ib. 

The  declaration  alleged,  that  the  defendant, 
with  force  and  arms,  broke  and  entered  the  sole 
and  exclusive  fishery  of  the  plaintiff  in  the  river 
Usk,  being  the  soil  of  A.,  and  disturbed  the  plain- 
tiff's fish  there ;  after  verdict  for  the  plaintiff, — 
Held,  first,  that  this  was  a  declaration  in  trespass. 
Holford  v.  Bailey,  16  Law  J.,  Q.  B.,  68. 

Held,  secondly,  that  trespass  lies  for  disturbing 
a  several  fishery  in  alieno  solo,  although  no  fish 
be  taken  ;  but  thirdly,  that  the  words  sole  and 
exclusive  did  not  necessarily  describe  a  several 
fishery,  and,  for  this  defect,  the  judgment  was 
arrested.  Ib. 

The  owner  of  the  subsoil  may  maintain  trespass 
against  a  person  who  has  the  exclusive  right  to 
the  possession  of  the  surface,  for  making  holes 
of  such  a  depth  as  to  interfere  with  the  right  of 
the  owner  in  the  subsoil.  Cox  v.  Glue,  Cox  v. 
Saint,  Cox  v.  Mousley,  12  Jur.  185 ;  17  L.  J.,  C.  P., 
162. 

Where  the  injury  merely  affects  the  surface, 
(as  in  the  case  of  a  riding  on  a  horse),  the  owner 
of  the  subsoil  cannot,  in  such  case,  sue  in  tres- 
pass. Ib. 

The  word  "close"  in  a  declaration  in  trespass 
includes  the  subsoil  as  well  as  the  surface.  Ib. 

A  landlord  who  has  accepted  the  rent  in  arrear, 
and  the  expenses  of  the  distress,  after  the  im- 
pounding, cannot  be  treated  as  a  trespasser 
merely  because  he  retains  possession  of  the  goods 
distrained,  although  his  refusal  to  deliver  them  up 
to  the  tenant  may  amount  to  a  conversion,  so  as 
to  render  him  liable  in  trover.  West  v.  Nibbs, 
4  C.  B.  172;  17  L.  J.,  C.  P.,  150. 

The  plaintiff  and  the  defendant  carried  on  busi- 
ness as  partners  on  the  plaintiff's  premises:  the 
duration  and  terms  of  the  partnership  were  not 
definitely  settled.  On  the  26th  December  the 
plaintiff  served  the  defendant  with  notice  of  dis- 
solution. On  the  2d  January  the  defendant  broke 
and  entered  the  shop,  &c.  of  the  plaintiff,  where 


he  partnership  concerns  were  carried  on,  and 
the  books  kept,  for  which  entry  the  plaintiff  de- 
lared  in  trespass,  and  the  defendant  pleaded  not 
jossessed  : — Held,  that  the  plaintiff  was  entitled 
:o  recover.  Benham  v.  Gray,  17  L.  J.,  C.  P.,  50. 

A  partnership  at  will  exists  between  A.  and  B., 
;he  business  being  carried  on  on  the  premises  of 
A.  Such  partnership  is  put  an  end  to  by  a  notice 
of  dissolution,  and  A.  can  maintain  trespass  for  a 
subsequent  entry  by  B.  on  that  part  of  his  premises 
where  the  partnership  business  had  been  trans- 
acted. Ib. 

G.  recovered  judgment  in  an  action  of  debt 
against  D.,  and  employed  his  attorney  (to  whom 
be  had  previously  assigned  the  debt  in  repayment 
of  advances)  to  sue  out  execution.  The  attorney, 
who  lived  at  Cheltenham,  caused  a  fi.  fa.  to  be 
sued  out,  directed  to  the  Sheriff  of  Buckingham- 
shire, to  levy  on  D.'s  goods,  and  the  attorney's 
London  agent  indorsed  on  the  writ,  "  The  defend- 
ant resides  at  Wolverton,  and  is  an  innkeeper. 
Levy"  &c.  D.  was  at  the  time  residing  with  hia 
mother-in-law  at  an  inn,  of  which  she  was  the 
proprietor,  at  Wolverton,  and  was  assisting  her  in 
the  management,  but  had  no  interest  in  the  pre- 
mises or  the  goods  upon  them.  The  sheriff  in 
execution  of  the  fi.  fa.  seized  goods  of  the  mother- 
in-law  at  the  inn.  She  brought  trespass  against 
the  attorney,  and  obtained  a  verdict  upon  the 
issues  joined  on  pleas  of  not  guilty  and  denial  of 
her  property  in  the  house  and  goods.  On  motion 
to  enter  a  verdict  for  defendant — Held,  that  the 
verdict  against  the  attorney  on  the  issue  upon  not 
guilty  was  maintainable,  the  facts  furnishing  evi- 
dence that  he  had  directed  the  sheriff  to  levy  on 
plaintiff's  goods.  Rowley  v.  Senior,  8  Q.  B.  677. 

Assault  and  False  Imprisonment.]  —  The  forcibly 
preventing  a  party  from  proceeding  in  a  particular 
direction,  e.  g.  along  a  public  footway,  is  not  an 
imprisonment  in  law.  Bird  v.  Jones.  15  Law  J., 
N.  S.,  Q.  B.,  82 — Per  Patteson,  Williams,  and 
Coleridge,  JJ.;  dissentiente,  Lord  Denman,  C.  J. 
(See  Wright  v.  Wilson,  1  Lord  Raym.  739;  [Dig. 
1845,  p.  194.]) 

In  an  action  for  assaulting  plaintiff,  defendants 
pleaded,  that  the  plaintiff  was  beating  a  certain 
boy,  whose  name  is  to  defendants  unknown  ;  and 
that  defendants,  to  prevent  his  beating  the  boy, 
quietly  laid  their  hands  on  him.  Replication,  that 
the  boy  in  the  plea  mentioned  was  one  B.  W.,  and 
was  and  is  the  lawful  son  of  plaintiff,  of  the  age 
of  ten  years  ;  and  that  B.  W.  refused  to  obey  his 
lawful  commands,  whereupon  plaintiff  moderately 
chastised  him.  Rejoinder,  that  plaintiff,  at  the 
time  when  &c.  was  beating  B.  W.  with  more  vio- 
lence than  was  proper  and  reasonable.  Rejoinder, 
that  plaintiff  did  not  beat  &c.  B.  W.  with  more 
violence  than  was  proper  and  reasonable.  On  the 
part  of  plaintiff,  evidence  was  given  that  plaintiff, 
just  before  defendants  interfered  with  him,  had 
been  beating  his  son,  B.  W.,  who  was  ten  years 
old,  with  a  strap,  but  not  immoderately  ;  but  the 
last  witness  for  plaintiff  stated,  that  plaintiff  had 
another  son,  aged  eight.  It  was  proved  for  de- 
fendants, after  plaintiff  had  beaten  his  elder  son, 
B.  W.,  he  began  beating  the  younger,  when  de- 
fendants laid  hold  of  him  :  —  Held,  that,  on  these 
pleadings,  the  issue  was  limited  to  the  question  of 
the  excessive  beating  of  B.  W.,  and  that  anything 
plaintiff  did  to  the  younger  boy  was  not  in  issue  ; 
and  the  judge  at  the  trial  would  not  allow  any 
amendment  as  to  the  name  of  B.  W.,  as  the  two 
boys  had  both  been  beaten ;  and  if  the  issue  had 
been  different,  plaintiff  might  have  adduced  other 
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evidence  as  to  the  extent  of  the  beating  of  the 
younger  boy.  Winterburn  v.  Brooks,  2  Car.  &  K. 
16 — Alderson. 

The  54th  and  63d  sections  of  2  &  3  Viet.  c.  47, 
(the  Metropolitan  Police  Act),  empowers  a  police 
constable  to  take  into  custody,  without  warrant, 
persons  who,  "  within  view"  of  the  constable, 
commit  certain  offences  therein  made  punishable 
by  summary  conviction.  The  66th  section  enacts, 
that  any  person  "  found  committing"  any  offence 
punishable,  either  upon  indictment  or  as  a  misde- 
meanor, upon  summary  conviction  by  virtue  of  the 
act,  may  be  apprehended  by  the  owner  of  the  pro- 
perty on  or  with  respect  to  which  the  offence  shall 
be  committed,  or  by  his  servant,  or  any  person 
authorized  by  him,  and  may  be  detained  &c.  A 
plea,  justifying  an  imprisonment  of  the  plaintiff  on 
the  ground  of  her  having  committed  one  of  the 
offences  mentioned  in  the  54th  section,  stated, 
that  it  was  committed  "  in  view  of  the  constable." 
This  allegation  having  been  disproved  at  the  trial. 
— Held,  that  the  allegation  was  material,  and  that 
the  justification  therefore  failed.  Simmons  v.  Mil- 
lengen,  15  Law  J.,  N.  S.,  C.  P.,  102 ;  10  Jur.  224. 

Held,  also,  that  the  plea  was  not  a  justification, 
under  the  66th  section,  because  there  was  no  alle- 
gation that  the  plaintiff  was  "found  committing  the 
offence;"  and  that,  if  the  words  "in  view  of  the 
constable"  were  equivalent,  they  were  not  proved. 
Per  Maule  and  Erie,  JJ. — The  words  "  in  view  of 
the  constable,"  are  not  equivalent  to  the  words 
"  found  committing."  Ib. 

Semble,  that  the  66th  section  points  to  a  diffe- 
rent class  of  offences  from  those  mentioned  in 
sections  54  and  63. 

To  trespass,  first,  for  breaking  and  entering  a 
dwelling-house  ;  secondly,  for  false  imprisonment ; 
defendant  pleaded,  setting  out  grounds  of  suspi- 
cion of  felony  against  plaintiff,  and  then  stated, 
wherefore  defendant,  suspecting  plaintiff  to  have 
been  guilty  of  feloniously  stealing  the  said  goods, 
did  peaceably  enter  the  dwelling-house  of  plaintiff, 
the  outer  door  being  opened  to  him  by  plaintiff's 
mother,  in  company  with  one  B.,  a  constable,  and 
did  then  give  plaintiff  into  the  custody  of  B.,  and 
then,  in  a  reasonable  time  from  entering  the 
dwelling-house,  left  the  same,  and  then  conveyed 
plaintiff  therefrom  to  the  police-station  : — Held, 
bad,  on  special  demurrer,  for  not  showing,  with 
sufficient  certainty,  for  what  purpose  defendant 
entered  into  the  dwelling-house,  nor  whether  he 
found  plaintiff  there.  Smith  v.  Shirley,  15  Law 
J.,  N.  S.,  C.  P.,  230. 

To  a  count  in  trespass  for  assaulting  plaintiff  on 
board  a  ship  on  the  high  seas,  and  forcing  and 
compelling  him,  he  then  being  sick,  to  stand,  and 
remain  standing,  on  the  deck,  for  the  space  of  one 
hour,  a  plea  justifying  the  forcing  and  compelling 
plaintiff  to  stand,  and  remain  standing,  upon  the 
deck,  is  bad,  as  being  pleaded  to  that  which  is 
mere  matter  of  aggravation.  Griffiths  v.  Dunnett, 
7  Man.  &  G.  1002. 

Plaintiff  attempting  to  pass  in  a  particular  di- 
rection was  obstructed  by  defendant,  who  pre- 
vented him  from  going  in  any  direction  but  one, 
not  being  that  in  which  he  had  endeavoured  to 
pass  : — Held,  no  imprisonment ;  and  this,  whether 
the  plaintiff  had  or  had  not  a  right  to  pass  in  the 
first-mentioned  direction.  PerPatteson,  Coleridge, 
and  Williams,  JJ.,  dissenticnte  Lord  Denman,  C.  J. 
Bird  v.  Jones,  1  Q.  B.  742. 

In  trespass  by  A.  against  B.  for  false  imprison- 


ment, B.  justified  on  the  ground  of  A.  having  wil- 
fully, and  without  excuse,  within  view  of  the 
constable  who  apprehended  her,  annoyed  and  dis- 
turbed the  defendant  and  his  family,  by  knocking 
and  ringing  at  his  door:  —  Held,  that  to  support 
this  plea  under  sections  54  and  63  of  the  Metro- 
politan Police  Act,  2  &  3  Viet.  c.  47,  it  was  neces- 
sary to  prove  the  offence  to  have  been  committed 
within  view  of  the  constable;  and  held,  that  the 
plea  afforded  no  justification  under  sect.  66,  inas- 
much as  it  did  not  allege  that  A.  was  "found 
committing"  the  offence  at  the  time  of  apprehen- 
sion, or  that  B.  was  the  owner  of  the  property  on 
or  with  respect  to  which  the  offence  was  com- 
mitted. Simmons  v.  Millingen,  2  C.  B.  524. 

In  an  action  for  false  imprisonment,  the  defend- 
ant pleaded  that  his  goods  had  been  stolen,  and 
having  cause  to  suspect  the  plaintiff  of  the  felony, 
he  gave  her  into  custody.  The  plea  stated  several 
grounds  of  suspicion.  The  plaintiff  called  a  po- 
liceman to  prove  that  the  defendant  directed  him 
to  take  the  plaintiff  into  custody;  and,  in  his 
cross-examination,  the  policeman  said,  that,  at 
the  same  time  and  in  the  presence  of  the  plaintiff, 
the  defendant  stated  that  the  goods  had  been 
stolen,  and  also  stated  some  of  the  grounds  of  sus- 
picion mentioned  in  the  plea: — Held,  that  this 
was  evidence  for  the  jury  to  consider,  and  from 
which  they  might  find,  that  the  felony  had  been 
committed,  and  that  the  defendant  had  good  cause 
to  suspect  the  plaintiff  if  this  evidence  satisfied 
them  that  the  facts  were  really  so.  Williams  v. 
Crosswell,  2  Car.  &  K.  422— Erie. 

Although  in  this  plea  the  defendant  ought  to  set 
out  his  grounds  of  suspicion,  yet  that  he  would  be 
entitled  to  a  verdict  without  proof  of  the  whole  of 
them,  if  he  proved  that  a  felony  was  in  fact  com- 
mitted, and  proved  so  much  of  the  grounds  of  sus- 
picion as  satisfied  the  jury  that  he  had  reasonable 
cause  to  suspect  the  plaintiff.  Ib. 

A  plea  justifying  the  breaking  and  entering  a 
house,  without  warrant,  on  suspicion  of  felony, 
ought  distinctly  to  show,  not  only  that  there  was 
reason  to  believe  that  the  suspected  person  was 
there,  but  also  that  the  defendant  entered  for  the 
purpose  of  apprehending  him.  Smith  v.  Shirley, 
3C.  B.  142. 

The  plaintiff  having  brought  trespass  for  being 
taken  into  custody,  under  7  &  8  Geo.  4,  c.  30,  s.  24, 
upon  a  charge  of  doing  malicious  damage  to  a 
house  of  which  he  himself  was  tenant,  by  order  of 
the  defendant,  who  was  the  attorney  to  the  mort- 
gagee of  the  house,  and  the  point  taken  that  no 
notice  of  action  had  been  given,  pursuant  to  sect. 
41,  the  judge  asked  the  jury  whether  the  defend- 
ant acted  bona  fide  or  only  colourably  in  giving 
the  plaintiff  into  charge  :  —  Held,  a  misdirection, 
as  the  jury  ought  to  have  been  asked,  whether  the 
defendant  was  servant  of  or  had  authority  from  the 
mortgagee  to  do  the  act  complained  of,  or  reason- 
ably believed  himself  to  be  in  either  of  those  posi- 
tions. Kine  v.  Evershed,  11  Jur.  673;  16  Law  J., 
Q.  B.,  271. 

An  assault  ex  vi  termini  excludes  consent; 
therefore,  a  plea  of  leave  and  license  to  a  decla- 
ration charging  an  assault  is  bad,  as  amounting  to 
the  general  issue.  Christopherson  v.  Bare,  12  Jur. 
374;  17  L.  J.,  Q.  B.,  109. 

Quaere,  if  it  can  be  pleaded  to  an  action  for  im- 
prisonment. Ib. 

Where  a  party,  on  being  summoned  to  appear 
before  two  justices  for  an  assault,  appeared  and 
pleaded  "not  guilty,"  and  the  prosecutor  then 
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withdrew  his  complaint,  and  the  defendant  was 
accordingly  discharged  : — Held,  that  this  was  a 
hearing  and  dismissal,  which  entitled  the  defend- 
ant to  a  certificate  that  the  charge  had  been  dis- 
missed as  not  proved,  under  the  9  Geo.  4,  c.  31, 
s.  27;  and  that  a  plea,  stating  those  facts,  and  that 
the  certificate  had  been  granted,  set  forth  a  good 
defence,  under  the  28th  section,  to  an  action  of 
trespass  for  the  same  assault.  Tunnicliffe  v.  Tidd, 
17  L.  J.,  M.  C.,  67— C.  P. 

Justices  are  empowered  by  the  27th  section  of 
9  Geo.  4,  c.  31,  to  convict  of  an  assault  upon  com- 
plaint, and  the  offender,  upon  conviction  thereof 
before  them,  is  to  pay  such  sum,  not  exceeding  5/., 
as  shall  appear  to  them  to  be  meet,  which  sum  is 
to  be  paid  to  some  one  of  the  overseers  of  the 
poor,  or  to  some  other  officer  of  the  poor  of  the 
parish,  &c.,  in  which  the  offence  shall  have  been 
committed,  to  be  by  such  overseer  or  officer  paid 
over  to  the  general  use  of  the  rate  of  the  county  in 
which  such  parish,  &c.  shall  be  situate.  A  con- 
viction, under  this  section,  ordered  the  party  con- 
victed to  pay  the  fine  to  the  treasurer  of  the 
county: — Held,  that  the  conviction  was  bad,  and 
the  magistrates  liable  to  an  action  of  trespass  at 
the  suit  of  the  party  imprisoned  under  it.  Chad- 
dock  v.  Wilbraham,  3  New  Sess.  Cas.  227  ;  12  Jur. 
136;  17  L.  J.,  M.  C.,  79— C.  P. 

A.  preferred  a  charge  of  embezzlement  against 
B.,  before  a  magistrate.  The  latter  said,  "  Do  you 
intend  giving  B.  into  custody  for  it?"  A.  replied, 
"  I  do  give  him  into  custody ;"  whereupon  B.,  by 
the  order  of  an  officer  of  the  court,  went  into  the 
dock: — Held,  that  there  was  no  evidence  of  A. 
having  done  more  than  call  upon  the  magistrate  to 
exercise  his  jurisdiction  ;  and  that  the  consequent 
imprisonment  was  the  act  of  the  magistrate,  for 
which  trespass  would  not  lie  against  A.  Brown\. 
Chapman,  12  Jur.  799;  17  L.  J.,  C.  P.,  329.  See 
Lock  v.  Ashton,  13  Jur.  167. 

Trespass  for  assaulting  plaintiff,  and  forcing  him 
to  go  out  of  a  public-house,  and  imprisoning  him. 
Second  plea,  as  to  the  assault,  that  defendant  was 
possessed  of  a  dwelling-house,  and  that  plaintiff 
was  unlawfully  in  the  said  dwelling-house  making 
a  noise  and  disturbance  therein,  &c.,  justifying  in 
defence  of  the  possession  of  the  said  dwelling- 
house.  Fourth  plea,  as  to  all  the  trespasses,  that 
defendant  was  possessed  of  a  tavern  or  alehouse, 
and  that  plaintiff  made  a  great  noise  and  disturb- 
ance therein,  and  behaved  in  a  rude  and  quarrel- 
some manner  towards  defendants  and  divers  per- 
sons, and  assaulted  defendant  and  divers  persons 
in  the  house,  and  afterwards  stood  and  remained 
standing  in  the  highway  near  to  and  opposite  the 
door  of  the  house,  and  made  a  great  noise  and  dis- 
turbance in  the  highway  there,  and  used  menacing 
language  to  defendant;  and  that,  by  reason  of  the 
said  conduct  of  plaintiff,  very  many  persons  con- 
gregated in  the  highway  near  to  and  opposite  the 
door  of  the  house,  and  made  a  great  noise  and  dis- 
turbance and  riot  in  the  highway  there,  in  breach 
of  the  peace,  and  to  the  obstruction  of  the  busi- 
ness carried  on  by  defendant  in  his  house,  and  to 
the  obstruction  of  the  highway.  That,  at  the  time 
of  his  being  removed,  plaintiff,  by  reason  of  so 
standing  as  aforesaid,  was  causing  very  many  peo- 
ple to  congregate  in  the  highway  opposite  and 
near  to  the  door  of  the  house,  in  breach  of  the 
peace,  and  to  the  obstruction  of  the  business 
carried  on  by  defendant  in  the  said  house,  and  to 
the  obstruction  of  the  highway,  although  he  was 
requested  by  defendant  to  depart,  &c.  Wherefore 
defendant,  in  order  to  restore  and  preserve  the 


peace  and  to  get  rid  of  the  nuisance  occasioned 
by  plaintiff,  just  before  and  at  the  said  times  when 
Sec.,  gave  plaintiff  in  charge  of  a  constable,  and 
requested  him  to  remove  plaintiff  from  where  he 
stood,  and  deal  with  him  according  to  law  ;  and 
the  constable  thereupon  removed  plaintiff  and  took 
him  to  the  police-station,  &c.  Replication  to 
second  plea,  that  the  dwelling-house  in  that  plea 
mentioned  was  a  common  inn,  and  that  plaintiff 
was  lawfully  in  the  same  as  a  guest ;  wherefore 
plaintiff  refused  to  depart,  and  defendant  of  his 
own  wrong  committed  the  trespass: — Held,  on 
special  demurrer  to  the  fourth  plea,  that  it  dis- 
closed a  sufficient  justification  to  defendant  for 
giving  plaintiff  in  charge.  Webster  v.  Watts, 
12  Jur.  243;  17  L.  J.,  Q.  B.,  73. 

Held,  on  special  demurrer  to  the  replication  to 
the  second  plea,  that  the  replication  was  an  argu- 
mentative traverse,  and  therefore  bad.  76. 

Malicious  Trespass.] — The  plaintiff,  a  servant  of 
a  railway  company,  who  were  authorized  to  enter 
upon  certain  land  of  the  defendant,  for  the  pur- 
pose of  boring  to  ascertain  the  nature  of  the  soil, 
in  the  act  of  digging  pits  in  the  land,  bona  fide 
and  reasonably  believing  himself  entitled  so  to  do, 
was  apprehended  by  the  owner  of  the  land,  under 
the  Malicious  Trespass  Act,  7  &  8  Geo.  4,  c.  30, 
and  taken  before  a  magistrate  and  fined  7s.  The 
defendant  bona  fide  believed  the  plaintiff  had  com- 
mitted an  offence  against  the  act: — Held,  that,  as 
the  plaintiff  had  not  in  fact  committed  such  offence, 
the  defendant  was  not  justified  in  apprehending 
him  merely  because  he  reasonably  supposed  the 
plaintiff  had  committed  such  offence.  Pennington 
v.  Moore,  17  L.  J.,  M.  C.,  118— Exch. 

In  trespass  for  false  imprisonment,  it  appeared 
that  plaintiff  had  been  given  in  charge  of  a  consta- 
ble by  defendant  without  warrant,  for  doing  mali- 
cious injury  to  a  house.  Defendant  was  attorney 
to  the  owner  of  the  house,  and  alleged  that  he  had 
acted  under  7  &  8  Geo.  4,  c.  30,  ss.  24,  28,  and 
was  entitled  to  notice  of  action  under  sect.  41. 
The  judge  asked  the  jury  whether  the  defendant 
had  acted  bona  fide,  and  on  their  answering  in  the 
affirmative  nonsuited  the  plaintiff  for  want  of  no- 
tice : — Held,  that  the  jury  should  have  been  asked 
(with  reference  to  sect  28,  which  enacts,  that  per- 
sons found  offending  may  be  apprehended  without 
warrant  "  by  the  owner  of  the  property  injured,  or 
his  servant  or  any  person  authorized  by  him,")  not 
only  generally,  whether  the  defendant  acted  bona 
fide,  but  whether  he  had  a  reasonable  belief  that 
he  was  the  owner's  servant,  or  had  his  authority. 
Kine  v.  Evershed,  10  Q.  B.  148. 

Personal  Property.] — Plaintiff,  while  fishing  for 
pilchards,  had  nearly  encompassed  the  fish  with  a 
net,  but  defendant,  by  rowing  his  boat  to  the  open- 
ing, disturbed  the  fish,  and  prevented  the  capture. 
Plaintiff  brought  trespass  ;  and  issues  being  joined, 
first,  on  plaintiff's  possession  of  the  fish  ;  secondly, 
on  the  fish  being  plaintiff's, — Held,  that  he  was 
not  entitled  to  recover,  no  special  custom  of  the 
fishery  being  proved.  Young  v.  Hitchins,  6  Q.  B. 
606. 

Personal  Property  —  Plea  of  not  possessed.]  — 
Plaintiff  having  a  cow  at  grass  in  defendant's  field, 
and  being  indebted  for  the  agistment,  agreed  with 
him  that  the  cow  should  be  a  security  that  he 
would  not  remove  her  till  defendant  was  paid,  and 
that  if  he  did,  defendant  might  take  her  wherever 
she  might  be,  and  keep  her  till  he  was  paid  :  plain- 
tiff removed  the  cow,  not  having  paid  the  debt, 
and  defendant  seized  her  in  the  high  road.  In  an 
action  of  trespass  for  the  taking  : — Held,  that  the 
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agreement  might  be  set  up  as  a  defence  under  a 
plea  that  the  cow  was  not  the  plaintiff's.  Rich- 
ards v.  Symons,  8  Q.  B.  90. 

Heal  Property.] — Where  a  house  has  been  unlaw- 
fully erected  on  a  common,  a  commoner  whose 
enjoyment  of  the  common  is  interrupted  by  it  may 
pull  it  down.  Perry  v.  Fitzhowe,  12  Law  J.,  N. 
S.,  Q.  B.,  239;  10  Jur.  799. 

But  he  is  not  justified  in  pulling  it  down  if  there 
are  persons  in  it  at  the  time.  Ib. 

And,  therefore,  to  a  declaration  in  trespass  for 
pulling  down  a  house,  which  stated  that  plaintiff 
and  his  family  were  actually  present  and  residing 
in  the  house  at  the  time,  a  plea  by  defendant,  a 
commoner,  that  the  house  interrupted  his  enjoy- 
ment of  the  common,  and  that  he  therefore  pulled 
it  down,  was  held  ill.  Ib. 

A  declaration  in  trespass  stated  a  breaking, 
entering,  damaging  the  doors,  hinges,  and  locks, 
spoiling  the  grass  and  fruit-trees,  and  exposing 
plaintiff's  goods  to  sale  on  his  premises,  by  means 
of  which  &c.  plaintiff  was  not  only  disturbed  in  the 
possession  of  his  house,  but  prevented  from  carry- 
ing on  his  business,  and  deprived  of  the  enjoyment 
of  his  goods.  Defendant  pleaded,  that,  before 
action  brought,  plaintiff  became  a  bankrupt: — 
Held,  on  general  demurrer  (affirming  the  judgment 
of  the  court  below),  that,  as  there  were  some 
causes  of  action  included  in  the  declaration  which 
would  not  pass  to  the  assignees,  the  plea,  which 
embraced  the  whole,  and  was  not  addressed  to  any 
particular  portion  of  the  declaration,  was  insuffi- 
cient and  bad.  Rogers  v.  Spence,  12  Cl.  &Fin.  700. 

In  an  action  of  trespass,  for  breaking  and  enter- 
ing the  plaintiff's  apartment,  it  appeared  that  the 
plaintiffhad  taken  furnished  lodgings  in  the  defend- 
ant's house  for  a  term,  and  that  the  only  entrance 
to  them  was  through  the  defendant's  street  door 
and  lobby  ;  and  the  evidence  to  show  the  breaking 
and  entering  by  the  defendant  was,  that,  before  the 
term  had  expired,  the  defendant  had  prevented  the 
plaintiff  from  entering  the  house,  telling  him  he 
should  no  longer  have  the  apartments: — Held, 
that  this  was  sufficient  evidence  for  the  jury  to 
infer  a  breaking  and  entering  of  the  apartments  by 
the  defendant.  Lane  v.  Dixon,  11  Jur.  89  ;  16  Law 
J.,  C.  P.,  129. 

The  plaintiff,  by  the  permission  of  the  defend- 
ant, had  placed  a  brass  plate,  with  his  name  upon 
it,  on  the  outer  door;  and  the  declaration,  after 
allegingthe  breaking  ahd  entry  into  the  apartments, 
alleged  that,  during  the  time  aforesaid,  to  wit,  &c., 
the  defendant  removed  and  took  a  certain  brass 
plate  from  the  outer  door  of  the  dwelling-house, 
and  kept  it  so  removed,  &c.  The  defendant  plead- 
ed, inter  alia,  that  the  plaintiff  was  not  possessed 
of  the  brass  plate.  There  was  no  evidence,  and 
no  point  made  at  the  trial ,  as  to  whether  or  not  the 
plate  was  affixed  to  the  door: — Held,  that  it  must 
now  be  assumed  that  it  was  not  affixed,  and  that 
trespass  would  therefore  lie  for  the  removal  of  it. 
Ib. 

Qu;ere,  whether  it  would  have  lain  if  it  had  been 
proved  to  be  affixed  ?  Ib. 

Held,  also,  that  the  removal  of  it  was  sufficient- 
ly charged  in  the  declaration,  as  against  the  defend- 
ant, who  had  pleaded  to  it  as  a  distinct  trespass, 
and  not  as  aggravation  only.  .  76. 

A.  hired  of  B.  certain  rooms  in  the  house  ofB., 
at  a  yearly  rent,  with  the  privilege  of  putting  a 
brass-plate  with  A.'s  name  engraved  thereon  upon 
the  front  door,  there  to  remain  so  long  as  A. 


should  continue  to  occupy  the  apartments.  The 
rent  being  in  arrear,  B.  removed  the  hrass-plate 
from  the  door,  and  refused  to  allow  the  plaintiff 
to  have  access  to  the  apartments.  In  trespass, 
charging  that  B.  broke  and  entered  the  apartments 
of  A.,  and  expelled  him  therefrom,  and  removed 
the  plate,  and  seized  and  converted  his  goods,  B., 
amongst  other  pleas,  pleaded  that  A.  was  not  pos- 
sessed of  the  brass-plate: — Held,  that  the  facts 
warranted  the  jury  in  finding  that  B.  was  guilty  of 
breaking  and  entering  the  apartments,  that  the 
removal  of  the  plate  was  properly  treated  as  a 
substantive  trespass,  having  been  pleaded  to  as 
such,  and  tha  in  tne  absence  of  evidence  to  show 
that  it  was  affixed  to  the  freehold,  it  must  be  as- 
sumed to  be  a  chattel  only.  Lane  v.  Dixon,  3  C. 
B.  776. 

Pleadings.] — To  an  action  of  trespass  for  break- 
ing and  entering  plaintiff's  dwelling-house,  de- 
fendant pleaded  a  right  to  the  possession  under  a 
demise  derived  from  the  owner  in  fee,  giving,  as 
express  colour,  a  charter  of  demise  to  plaintiff  for 
life,  with  the  allegation,  "  Whereas  nothing  of  or 
in  the  said  dwelling-house  in  which  &c.  ever 
passed  by  virtue  of  that  charter  :" — Held,  that,  by 
reason  of  such  allegation,  the  colour  was  sufficient 
on  general  demurrer,  notwithstanding  the  8  &  9 
Viet.  c.  106,  s.  2.  Wright  v.  Burroughes,  10  Jur. 
968— C.  P. 

Plaintiff  replied  a  demise  prior  to  that  granted 
to  defendant.  Rejoinder  setting  out  a  breach  of 
a  condition  under  which  plaintiff's  demise  was 
granted,  and  then  justifying  an  entry  by  defendant 
for  such  condition  broken: — Held,  first,  that  the 
entry  was  to  be  deemed  as  peaceably  made,  and 
was  a  good  answer  to  the  action.  Ib. 

Held,  secondly,  that  the  rejoinder  was  no  de- 
parture from  the  plea.  Ib. 

In  trespass  for  breaking  and  entering  plain- 
tiff's mill,  and  taking  his  fixtures,  &c.,  defend- 
ants pleaded  a  title  in  A.  as  sub-lessee  of  the  pre- 
mises for  a  term  of  years,  and  that  A.  becoming 
bankrupt  before  the  lease  expired,  defendants,  as 
his  assignees,  elected  to  take  to  the  lease,  and 
entered  and  became  possessed  of  the  mill,  &c., 
giving  plaintiff  express  colour.  Plaintiff  replied, 
that  A.,  before  his  bankruptcy,  made  a  sub-lease 
to  B.  by  way  of  mortgage  of  the  mill,  &c.,  under 
which  sub-lease  B.  became  possessed.  That,  after 
A.'s  bankruptcy,  and  whilst  B.  was  so  possessed, 
it  was  agreed  between  A.,  B.,  and  plaintiff,  that 
B.  and  A.  should  grant  an  under-lease  of  the  mill 
to  plaintiff,  and  should  sell  him  the  fixtures,  &c. 
at  a  certain  price  ;  and  that  plaintiff,  with  the  con- 
sent of  B.  and  A.,  before  the  bankruptcy  of  the 
latter,  entered  and  became  possessed  of  the  mill 
and  of  the  fixtures,  &c.: — Held,  that  the  replica- 
tion was  not  objectionable  on  the  score  of  ambi- 
guity or  of  duplicity,  the  whole  statement  therein 
forming  one  complete  title  in  the  plaintiff  to  the 
possession  of  the  locus  in  quo  and  of  the  fixtures, 
&c.  Pirn  v.  Grazebrook,  2  C.  B.  429  ;  3  Dowl.  & 
L.  454 ;  15  Law  J.,  N.  S.,  C.  P.,  32. 

Plea  to  a  declaration  in  trespass  quare  clausum 
fre<rit,  stated  that  B.  was  seised  in  fee  of  the  locus 
in  quo,  and  that  plaintiff  held  it  of  him  as  tenant 
from  year  to  year,  upon  terms  that  B.,  or  his  in- 
coming tenant,  at  any  time  after  a  certain  day, 
when  plaintiff  should  have  received  notice  to  quit, 
should  have  liberty  to  enter  and  plough  the  arable 
land  held  by  plaintiff.  Averment  of  notice  to  quit ; 
that  B.  agreed  to  let,  and  defendant  agreed  to  take, 
the  premises  as  tenant  from  year  to  year,  from  and 
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after  the  expiration  of  plaintiff's  tenancy ;  andtha 
defendant  thereupon  became  the  incoming  tenant 
and  entered  after  the  certain  day  to  plough  the  land 
Replication,  admitting  the  seisin  in  fee,  de  injuria 
— Held,  first,  that  the  plea  was  good  upon  genera 
demurrer,  inasmuch  as   enough  appeared  to  war- 
rant the  allegation  that  defendant  was  the  incom- 
ing  tenant,  which   might   have    been    traversed 
Milner  v.  Myers,  15  Law  J.,  N.  S.,  Q.  B.,  158 ;  10 
Jur.  472. 

Held,  secondly,  that  the  plea  justified  under  an 
authority  or  power  derived  from  plaintiff,  and, 
therefore,  that  the  replication  was  bad.  Ib. 

Trespass  quare  clausum  fregit.  Plea,  that  the 
close  was  the  close  and  freehold  of  L.  P.,  where- 
fore defendant,  as  the  servant  and  at  the  command 
of  L.  P.,  committed  the  trespasses  in  the  declara- 
tion. Replication,  traversing  the  command  : — 
Held,  after  verdict  for  defendant,  that  the  plea 
was  good,  though  L.  P.  was  an  infant  and  a  ward 
in  Chancery.  Ewer  v.  Jones,  10  Jur.  965 — Q.  B. 

In  trespass  for  breaking  and  entering  a  dwelling- 
house,  the  allegation  vi  et  armis  does  not  imply  a 
forcible  entry.  Harvey  v.  Bridges,  3  Dowl.  &  L. 
55;  14Mee.  &  W.  437. 

In  an  action  for  trespass  in  taking  plaintiff's 
goods,  defendant  having  pleaded  only  the  general 
issue,  cannot,  even  in  mitigation  of  damages,  give 
in  evidence  a  re-payment  by  him,  after  action 
brought,  of  money  produced  by  the  sale  of  the 
goods.  Rundle  v.  Little,  6  Q.  B.  174. 

In  trespass  for  taking  plaintiff's  goods,  not  guilty 
being  pleaded,  and  plaintiff  having  proved  that 
defendant,  an  attorney,  delivered  a  fi.  fa.  to  the 
sheriff,  who  thereupon  took  the  goods, — Qusre, 
whether  defendant  may  give  in  evidence  a  judg- 
ment on  which  the  fi.  fa.  issued.  Ib. 

A.  being  indebted  to  B.,  it  was  agreed  that  B. 
should  keep  A.'s  cow  till  the  debt  was  paid  ;  that 
A.  might  drive  her  away  every  morning  and  night 
to  be  milked  ;  and  if  he  did  not  return  her,  thatB. 
might  retake  her  whenever  or  wherever  he  found 
her.  A.  drove  her  away,  and  kept  her  three 
weeks,  whereupon  B.  retook  her.  In  trespass  by 
A.  against  B.  for  so  doing, — Held,  that  these  facts 
supported  a  plea  denying  A.'s  property  in  the  cow. 
Richards  v.  Symons,  15  Law  J..  N.  S.,  Q.  B.,  35 : 
10  Jur.  6. 

Trespass  for  breaking  and  entering  plaintiff's 
dwelling-house,  locking,  &c.,  the  doors  thereof, 
ejecting  the  plaintiff,  and  seizing  and  converting 
his  goods.  Plea,  justifying  the  trespasses,  except- 
ing the  ejecting,  under  a  distress  for  rent,  alleging 
an  impounding  in  the  dwelling-house,  and  that  the 
defendant,  in  order  to  a  safe  impounding,  neces- 
sarily locked,  &c.,  the  doors  of  the  dwelling- 
house  ;  and  a  subsequent  sale  in  satisfaction  of  the 
rent  and  costs  of  distress  and  sale.  Replication, 
that  defendant,  at  &c.,  broke  and  entered  the 
dwelling-house,  and  locked  the  doors,  &c.,  of  his 
own  wrong,  and  for  another  and  different  purpose 
than  the  purpose,  in  the  plea  mentioned,  that  is  to 
say,  for  the  purpose  of  ejecting,  &c.,  the  plaintiff 
from  the  dwelling-house,  &c.  Verification  : — sem- 
ble,  that  the  replication  was  bad,  inasmuch  as  it 
raised  an  immaterial  issue  on  the  intention  of  the 
defendant  in  entering,  instead  of  traversing  the 
entry  for  the  purpose  of  distraining,  with  a  conclu- 
sion to  the  country.  Woods  v.  Durrani,  16  M.  & 
W.  149;  16  Law  J.,  Exch.,  313. 

The  declaration  in  trespass  alleged,  that  de- 
fendant with  force  and  arms  broke  and  entered  a 


dwelling-house,  and  seized  and  took  divers  goods  of 
the  plaintiff.  Defendant  pleaded,  that  one  M., 
being  seised  in  fee  of  the  messuage,  demised  it  to  L. 
for  twenty-one  years,  less  one  day  ;  the  plea  then 
gave  colour  to  plaintiff  in  the  usual  form,  "  und'er 
colour  of  a  charter  of  demise  pretended  to  be 
made  to  him,  whereas  nothing  passed  by  it,"  and 
then  justified  for  the  entry  and  seizure.  Replica- 
cation,  that,  before  L.  demised  the  dwelling-house 
to  defendant,  he  demised  it  to  one  F.  for  three 
years,  and  that  F.  assigned  his  term  to  plaintiff, 
who  entered  into  the  dwelling-house  and  became 
possessed  of  it.  Rejoinder,  that  the  demise  by  L. 
to  F.  was  subject  to  a  condition  of  re-entry  re- 
served to  L.,  his  executors,  administrators,  and 
assigns,  in  case  the  premises  should  not  be  kept 
in  repair;  that  they  were  not  kept  in  repair, 
and,  therefore,  that  the  defendant  entered  : — Held, 
upon  special  demurrer,  first,  that  the  defendant 
being  under-lessee  for  the  remainder  of  a  term, 
less  one  day,  was  an  assignee  within  the  mean- 
ing of  32  Hen.  8,  c.  34,  and  could  take  advantage 
of  the  covenants  entered  into  by  the  tenant  with 
the  under-lessor.  Wright  v.  Burroughs,  4  Dowl. 
&  L.  438 ;  16  Law  J.,  C.  P.,  6. 

Held,  secondly,  that  the  colour  given  in  the  plea 
did  not  show  a  title  in  the  plaintiff,  notwithstand- 
ing that  livery  of  seisin  is  rendered  unnecessary 
by  8  &  9  Viet.  c.  106,  s.  2.  Ib. 

Held,  thirdly,  that  a  breach  of  the  peace  is  not 
to  be  inferred  from  the  averment  of  vi  et  armis.  Ib. 

Held,  fourthly,  that  the  rejoinder  was  not  a  de- 
parture from  the  plea.  Ib. 

Trespass  quare  clausum  fregit.  Plea,  that  the 
close  was  the  close  and  freehold  of  P.,  and  that 
defendant,  as  her  servant  and  by  her  command, 
committed  the  trespasses,  &c.  Replication  tra- 
versing the  command  of  P.,  P.  was  a  minor  and 
ward  in  Chancery  : — Held,  that  the  plea  was  sup- 
ported by  proof  that  the  defendant  was  the  general 
agent  of  P.  and  the  receiver  of  her  rents  appointed 
by  the  Court  of  Chancery,  and  that  he  did  the  acts 
complained  of  in  the  execution  of  his  authority 
as  such  general  agent.  Ewer  v.  Jones,  16  Law  J.. 
Q.  B.,42. 

Trespass  quare  clausum  fregit.  Plea,  that  the 
close  was  the  freehold  of  H.,  wherefore  the  de- 
fendants, as  the  servants  of  H.,  and  by  his  com- 
mand, committed  the  trespass.  Replication,  that 
defendants  did  not,  as  the  servants  of  H.  and  by 
lis  command,  commit  the  trespasses  : — Held,  that 
the  replication  involved  a  negative  pregnant,  and 
was,  therefore,  bad  on  special  demurrer.  Jones 
v.  Jones,  4  Dow).  &  L.  494;  11  Jur.  335;  16  Law 
J.,  Exch.,  299. 

A  plea  deduced  title  by  an  inclosure  act  to  an 
allotment  of  land  comprising  the  locus  in  quo  to 
one  T.,  and  stated  his  entry  and  possession,  until 
ust  before  the  time  when  &c.,  and,  giving  colour 
to  the  plaintiff,  justified  the  trespass  as  the  ser- 
vants of  and  by  the  command  of  T.  Replication, 
hat  defendants  entered  and  committed  the  tres- 
jasses  after  the  passing  of  the  Limitation  Act, 
3  &  4  Will.  4,  c.  27,  and  that  the  entry  was  made 
or  the  purpose  of  recovering  the  close,  in  which 
&c.,  and  that  the  right  to  enter  did  not  first  accrue 
o  T.,  or  the  defendants,  or  any  person  through 
whom  they  claimed,  at  any  time  within  twenty 
'ears  before  making  that  entry  : — Held,  on  special 
lemurrer,  that  the  replication  was  good,  it  being 
ufficient  for  the  plaintiff  to  bring  the  case  within 
he  second  section  of  the  statute ;  and  if  the  de- 
"endants  relied  upon  any  subsequent  clause  as 
ireventing  the  right  of  entry  from  being  barred, 
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nee  of  the  rent  and  expenses,  and  after  he  ought 
"  have  restored   to  A.  the  goods  so  distrained, 


the  matter  should  come  by  way  of  rejoinder. 
Jones  v.  Jones,  4  Dowl.  &  L.  494;  11  Jur.  335;  16 
Law  J.,  Exch.,  299. 

Trespass  for  breaking  and  entering  plaintiff's 
house.  Plea,  a  justification  by  defendant  as  acting 
in  aid  of  a  constable,  to  whom  a  warrant  had  been 
issued  to  give  possession  to  plaintiff's  landlord,  P., 
under  stat.  1  &  2  Viet.  c.  74.  The  plea  stated  the 
holding  of  plaintiff  under  P.,  and  the  terms  that 
the  reversion  in  fee  was  in  P.,  notice  to  quit,  P.'s 
right  to  possession,  plaintiff's  refusal  to  quit, 
notice  by  P.  of  his  intention  to  proceed  under  the 
act,  P.'s  application  to  the  justices,  his  complaint, 
plaintiff's  non-appearance,  P.'s  proof  to  the  justices 
of  the  matters  of  his  notice  and  complaint,  and  of 
his  right  to  possession,  and  the  issuing  of  the  war- 
rant by  the  justices.  Replication,  de  injuria  : — 
Held  good  on  special  demurrer,  for  that  all  the 
above  facts,  necessary  to  constitute  the  jurisdic- 
tion, might  be  traversed  in  that  form,  even  assu- 
ming that  sect.  5  does  not  protect  persons  other 
than  peace-officers,  and  not  named  in  the  warrant, 
acting  in  aid  of  the  constables,  and  would  therefore 
not  limit  the  effect  of  the  traverse.  Edmunds  v. 
Pinniger,  7  Q.  B.  558. 

A  declaration  reciting  that  defendant  had  been 
summoned  to  answer  plaintiff  in  an  action  of 
trespass,  charged  that  defendant,  with  force  and 
arms,  broke  and  entered  a  fishery,  to  wit,  the  sole 
and  exclusive  fishery  of  plaintiff  in  a  certain  part 
of  a  river  then  flowing  and  being  over  the  soil  ol 
one  F.,  and  then  fished  for  fish  in  the  said  fishery 
of  plaintiff,  and  the  fish  of  the  said  fishery  of  plain- 
tiff, there  found  and  being  in  the  said  fishery, 
chased  and  disturbed:  conclusion,  contra  pacem  : 
— Held,  on  motion  in  arrest  of  judgment  after  ver- 
dict for  plaintiff,  that  the  declaration  was  shaped 
in  trespass.  Holford  v.  Bailey,  8  Q.  B.  1000. 

Held,  also,  that  (semble)  trespass  lies  for  break- 
ing and  entering  the  several  fishery  of  A.  on  the 
soil  of  B.  Ib. 

But  held,  that  the  words  "  sole  and  exclusive 
fishery"  were  not  equivalent  to  "  several  fishery,' 
and  that  no  cause  for  an  action   of  trespass  ap- 
peared.    Ib. 

A  declaration  in  trespass  contained  two  counts 
the  first  in  the  usual  form,  for  breaking  and  enter 
ing  the  plaintiff's  rooms;  the  second,  under  stat 
2  W.  &  M.  sess.  1,  c.  5,  s.  5,  for  distraining  goods 
for  rent  pretended  to  be  due,  and  selling  them,  am 
claiming  their  double  value,  &c.  There  was  only 
one  act  of  trespass  committed  : — Held,  that  the 
plaintiff  was  not  entitled  to  more  than  the  seconc 
count  of  the  declaration,  under  which  he  coulc" 
recover  damages,  though  proof  of  a  simple  act  o 
trespass  only  were  given.  Hoare  v.  Lee,  12  Jur 
356;  17  L.  J.,  C.  P.,  196. 

A  declaration  in  trespass  to  goods  charged  the 
defendant  with  taking  and  carrying  them  away 
and  also  with  converting  them  to  his  own  use  : — 
Held,  that  such  conversion  was  merely  matter  o 
aggravation  ;  and  a  plea  to  the  whole  declaration 
justifying  the  taking  the  goods  and  carrying  then 
away,  but  omitting  to  justify  their  conversion,  wa 
a  good  plea.     Pratt  v.  Pratt,  17  L.  J.,  Exch.,  299 

In  trespass  against  B.  and  C.,  for  seizing  anc 
converting  the  goods  of  A.,  B.  alone  justified  th 
seizure  and  impounding  of  the  goods,  as  a  distres 
for  rent,  within  thirty  days  after  they  had  beei 
wrongfully  removed  from  the  demised  premises 
A.  new-assigned  that  he  brought  his  action,  not  fo 
the  trespasses  in  the  plea  mentioned,  but  for  tha 
B.,  after  the  seizure,  and  after  payment  and  accept 


etained  possession  thereof,  and  sold  and  disposed 
)f  them  : — Semble,  that  this  was  no  departure. 
West  v.  Nibbs,  4  C.  B.  172;  17  L.  J.,  C.  P.,  150. 

In  trespass,  where  the  defendant  pleads  lib.  ten. 
n  J.  S.,  and  justifies  the  trespasses  as  the  servant 
of  J.  S.  and  by  his  command,  a  replication  that  the 
defendant  did  not,  as  the  servant  of  J.  S.  and  by 
his  command,  commit  the  trespasses,  is  bad  on 
special  demurrer,  as  involving  a  negative  preg- 
nant. Jones  v.  Jones,  16  M.  &  W.  699. 

In  trespass  qu.  cl.  freg.,  the  defendant  pleaded 
specially,  deducing  title  to  the  locus  in  quo,  under 
an  inclosure  act,  in  J.  S.,  and  alleging  that  J.  S. 
thereupon  became  and  continued  possessed  thereof 
until  just  before  the  time  when  &c.,  and  the  de- 
?endant  then  justified  the  trespasses,  as  the  ser- 
vant of  J.  S.  and  by  his  command.  The  plaintiff 
replied,  that  the  defendant  entered  and  committed 
the  trespass  after  the  passing  of  the  Limitation 
Act,  3  &  4  Will.  4,  c.  27;  that  the  entry  was  made 
to  recover  the  close  in  which  &c.;  and  the  right 
to  make  such  entry  did  not  first  accrue  to  J.  S.  or 
to  the  defendant,  or  any  person  through  whom 
J.  S.  or  the  defendant  claimed,  within  twenty 
years  next  before  such  entry: — Held  good,  on 
special  demurrer;  and  that  it  was  not  necessary  to 
set  forth  the  particular  mode  in  which  the  estate 
of  J.  S.,  or  the  party  through  whom  he  claimed, 
had  determined.  Ib. 

A  declaration  in  trespass  alleged  that  the  defend- 
ant, with  force  and  arms,  broke  and  entered  the 
plaintiff's  dwelling-house.  Plea,  that  A.,  being 
seised  in  fee  of  the  dwelling-house,  demised  it  to 
B.  for  twenty-one  years;  that  B.  demised  to  the 
defendant  for  all  the  residue  of  his  term,  wanting 
one  day  ;  and  that  the  plaintiff,  claiming  title 
under  colour  of  a  charter  of  demise  pretended  to 
have  been  thereof  made  to  him  by  A.  for  life,  be- 
fore the  making  of  the  demise  by  A.  to  B.,  whereas 
nothing  ever  passed  by  virtue  of  that  charter, 
during  the  continuation  of  the  several  terms  en- 
tered into  the  dwelling-house,  and  was  thereof 
possessed,  whereupon  the  defendant  entered  &c. 
Replication,  that,  before  the  making  of  the  demise 
from  B.  to  the  defendant,  and  whilst  B.  was  pos- 
sessed of  the  term,  B.  demised  the  premses  to  D. 
for  three  years,  and  that  D.  assigned  his  term  to 
the  plaintiff,  who  thereupon  became  possessed, 
and  remained  so  until  the  committing  of  the  tres- 
passes. Rejoinder,  that  the  demise  to  B.  was  sub- 
ject to  a  condition  ;  that  the  condition  was  broken  ; 
and  that  the  defendant  entered  for  the  breach  : — 
Held,  first,  that  the  defendant,  being  an  assignee 
of  the  reversion,  within  the  32  Hen.  8,  c.  34,  could 
avail  himself  of  the  breach  of  condition.  Wright 
v.  Burroughes,  3  C.  B.  685. 

Held,  secondly,  that  the  allegation  of  a  mere 
pretended  charter  of  demise  did  not  show  title  in 
the  plaintiff.  Ib. 

Held,  thirdly,  that  the  allegation  that  the  tres- 
pass had  been  committed  with/orce  and  arms,  did 
not  import  a  forcible  entry.  Ib. 

Held,  fourthly,  that  the  replication  was  not  bad 
for  departure.  Ib. 

Plea  of  Liberum  Tenemcntum.} — The  freehold 
of  customary  tenements  within  a  manor,  though 
such  tenements  be  not  held  at  the  will  of  the  lord, 
and  are  transferable  by  lease  and  release  and 
admittance,  is  in  the  lord  ;  and,  therefore,  where 
in  trespass  by  the  customary  tenant  against  the 
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lord,  the  latter  pleads  liberum  tenementum,  the 
derivative  and  subordinate  interest  of  the  tenant 
ought  to  be  replied.  Thompson  v.  Hardinge,  1  C. 
B. 940. 

Liberum  tenementum  is  a  good  plea  to  trespass 
for  breaking  and  entering  the  plaintiff's  dwelling- 
house,  though  the  premises  are  particularly  de- 
scribed in  the  declaration.  Harvey  v.  Bridges,  3 
Dowl.  &  L.  55 ;  14  Mee.  &  W.  437. 

To  a  declaration  of  trespass  qu.  claus.  freg.  con- 
taining a  count  for  an  assault,  defendant  pleaded 
inter  alia  lib.  tenem.  in  J.  W.,  and  a  justification 
on  that  ground  of  the  trespass;  and  that  because 
plaintiff  was  "unlawfully  in  possesion,"  defend- 
ants as  servants  of  J.  W.,  and  by  his  command,  eject- 
ed her;  and  in  so  doing,  because  she  resisted,  com- 
mitted the  assault.  Plaintiff  replied,  that  she  was 
lawfully  possessed,  and  was  lawfully  entitled  to 
her  possession,  as  against  defendants,  with  a  spe- 
cial traverse  that  plaintiff  was  unlawfully  in  pos- 
session or  occupation  : — Held,  on  special  demurrer 
to  the  replication,  that  the  plea  was  substantially 
one  of*  liberum  tenementum,  and,  therefore,  bad, 
as  attempting  to  justify  an  assault.  Roberts  v. 
Tayler,  3  Dowl.  &  L.  1. 

The  declaration  also  contained  a  count  debonis 
asportatis.  Defendants  pleaded  inter  alia  lib. 
tenem.  in  J.  W.,  and  that  J.  W.  leased  the  premi- 
ses to  plaintiff,  with  a  proviso  for  re-entry  for  non- 
repair ;  that  the  premises  were  out  of  repair,  and 
that  defendants  entered  as  the  servants  of  J.  W., 
and  because  plaintiff  was  unlawfully  in  possession, 
&c.  (as  in  the  above  plea);  and  also  justifying  the 
removal  of  the  goods  of  plaintiff,  which  were 
wrongfully  placed  on  the  premises,  to  a  conve- 
nient distance,  doing  no  damage  to  the  same. 
Plaintiff  replied  as  to  so  much  of  the  plea  as  re- 
lated to  the  last  count,  that,  after  the  removal  of 
the  goods,  defendants  converted  them  to  their  own 
use  : — Held,  on  special  demurrer,  that  the  repli- 
cation was  good.  Ib. 

Held,  on  error  from  the  Exchequer  Chamber, 
affirming  the  judgment  of  the  Court  of  Exchequer, 
that  liberum  tenementum  is  a  good  plea  to  a  de- 
claration in  trespass  for  breaking  and  entering  a 
dwelling  house  in  the  occupation  of  the  plaintiff, 
and  expelling  him  and  his  family  therefrom,  al- 
though the  premises  are  particularly  described  in 
the  declaration.  Harvey  v.  Bridges,  1  Exch.  Rep. 
261. 

Declaration  stated,  that  defendants,  with  force 
and  arms,  and  with  a  strong  hand,  and  against  the 
form  of  the  statute,  broke  and  entered  a  dwelling- 
house,  then  being  in  the  actual  occupation  and 
possession  of  plaintiff,  and  then  in  a  forcible  man- 
ner broke  open  the  doors  and  windows,  and  also 
then  with  force  and  arms  assaulted  plaintiff,  anc 
with  a  strong  hand  put  out  and  expelled  plaintiff 
therefrom.  Pleas:  first,  not  guilty;  third,  as  to 
the  breaking  and  entering,  and  breaking  the  doors, 
liberum  tenementum: — Held,  on  demurrer,  that 
the  third  plea  was  good,  inasmuch  as  it  justi- 
fied the  breaking  and  entering,  which  was  the  gist 
of  the  action,  the  breaking  and  entering  with  a 
strong  hand  and  against  the  form  of  the  statute 
being  aggravation.  Davison  v.  Wilson,  12  Jur 
647;  17  L.  J.,  Q.  B.,  196. 

Quaere,  whether  the  breaking  and  entering  with 
a  strong  hand  and  against  the  form  of  the  statute 
is  traversed  by  the  plea  of  not  guilty  ?  Ib. 

New  Assignment.] — Declaration  stated,  that  de- 
fendant, "  on  the  1st  of  January,  1844,  assaulted 


plaintiff,  and  then  seized  him,  and  dragged  him 
about,  and  struck  him  many  blows,  by  means 
whereof  plaintiff  was  greatly  hurt,"  &c.  First 
plea  justified  in  defence  of  the  possession  of  a 
close  and  a  gate,  which  plaintiff  endeavoured  for- 
cibly and  witb  a  strong  hand  to  break  and  enter. 
Second  plea  justified  in  defence  of  the  possession 
of  a  cow  then  being  in  a  certain  close,  and  stated 
that  plaintiff,  against  the  will  of  defendant,  en- 
deavoured to  drive  the  cow  away  from  the  close, 
and  to  dispossess  defendant  of  her,  and  would 
forcibly  have  driven  away  and  dispossessed  de- 
fendant of  the  cow,  wherefore  defendant  resisted 
the  attempt.  Replication,  de  injuria;  and  new 
assignment,  that  plaintiff  brought  his  action  not 
only  for  the  trespasses  mentioned  in  the  pleas,  but 
for  that  defendant,  on  other  and  different  occa- 
sions, and  with  more  force  than  necessary,  as- 
saulted and  beat  plaintiff: — Held,  on  special  de- 
murrer to  the  replication  and  new  assignment,  on 
the  ground  of  duplicity,  that  plaintiff  was  confined 
to  trespasses  on  one  occasion,  and  could  not  en- 
large the  declaration  by  the  new  assignment. 
Polkinhorn  v.  Wright,  15  Law  J.,  N.  S.,  Q.  B.,  70  ; 
10  Jur.  11. 

Held,  also,  that  it  was  not  necessary  that  the 
pleas  should  allege  a  request  to  desist;  and  that 
the  second  plea  was  good,  though  it  did  not  show 
who  was  the  owner  of  the  close.  Ib. 

Trespass  for  breaking  and  entering  a  close  of 
plaintiff  on  divers  days,  and  cutting  down  and  de- 
stroying the  rails  of  plaintiff  then  standing  arid 
being  in  the  close,  to  wit,  100  yards  of  the  rails. 
Plea,  justifying  the  trespasses  under  a  right  of  way, 
and  because  the  rails,  at  the  times  when  &c.,  were 
standing  in  and  across  the  way,  and  obstructing  it. 
Replication,  that  the  said  rails  were  not  then  stand- 
ing in  or  across  the  way.  Issue  thereon.  Upon  the 
trial,  it  was  proved  that  some  of  the  rails  cut  down 
by  defendants  were  standing  upon  the  way,  and 
some  not: — Held,  that  plaintiff  was  not  entitled 
to  recover  in  respect  of  the  rails  which  were  not 
standing  upon  the  way,  under  the  issue  joined 
upon  the  replication,  without  new  assigning. 
Bracegirdle  v.  Peacock,  15  Law  J.,  N.  S.,  Q.  B., 
73;  10  Jur.  9. 

Trespass  for  breaking  and  entering  the  plaintiff's 
close,  and  damaging  the  fences,  &c.  Plea  of  jus- 
tification under  a  right  of  way.  New  assignment, 
that  the  action  was  brought  for  a  trespass  on  a 
certain  other  portion  of  the  said  close,  setting  out 
that  portion  by  abuttals.  Plea  to  the  new  assign- 
ment, that  before  the  said  time  when  &c.,  and 
whilst  the  defendant  so  had  the  right  to  the  said 
way  in  the  first  plea  mentioned,  the  plaintiff  ob- 
structed the  way  in  the  first  plea  mentioned  by 
digging  a  trench  across  the  same,  and  because  the 
defendant  could  not  remove  the  obstruction,  he 
did,  for  the  purpose  of  avoiding  the  same,  and 
using  the  way,  depart  out  of  the  same,  along  the 
said  other  portion  of  the  close  in  the  new  assign- 
ment mentioned;  and  because  the  said  fences  in 
the  new  assignment  mentioned  were  standing  on 
a  portion  of  the  close  in  the  new  assignment  men- 
tioned, and  that  without  breaking  and  damaging 
the  same  he  could  not  go  over  the  residue  of  the 
said  close  in  which  &c.,  he  did  necessarily  a  little 
break  and  damage  the  said  fences,  &c.  Replica- 
tion, de  injuria: — Held,  Platt,  B.,  dissentiente, 
first,  that  the  right  of  way  stated  in  the  plea  to  the 
declaration  was  not  admitted  by  the  plaintiff  in 
his  new  assignment.  Robertson  v.  Gantlett,  16  M. 
&  W.  289 ;  4  Dowl.  &  L.  548  ;  16  Law  J.,  Exch., 
156. 
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Held,  secondly,  that  the  right  being  re-asserted, 
though  informally,  in  the  plea  to  the  new  assign- 
ment, it  was  put  in  issue  by  the  replication,  so 
as  to  throw  the  onus  of  proving  it  on  the  defend- 
ant. Ib. 

Trespass  for  breaking  and  entering  plaintiff's 
close,  called  inc.,  and  cutting  down  and  prostra- 
ting one  hundred  yards  of  his  rails  there  standing. 
Plea,  a  public  right  of  way  over  the  close,  and 
that  defendants  were  using  the  said  way,  and  be- 
cause the  said  rails  were  wrongfully  erected  upon, 
and  standing  in  and  obstructing  the  said  way,  they 
prostrated  the  same,&c.,  which  are  the  same  sup- 
posed trespasses,  &c.  Replication,  that  the  said 
rails  were  not  standing  in  the  said  way,  in  manner 
&c.  Issue  thereon.  The  defendants  had  cut 
down  some  rails  of  the  plaintiff's  standing  on  a 
public  highway  in  the  close  described,  and  other 
rails  belonging  to  him,  which  were  in  the  same 
close  and  not  on  the  highway: — Held,  that  the 
plaintiff  could  not  recover;  for,  by  taking  issue 
on  a  plea  which  restricted  the  matter  of  dispute 
to  the  highway,  he  had  excluded  himself  from 
proof  as  to  rails  in  any  other  part  of  the  close, 
and,  to  recover  for  these,  he  should  have  new 
assigned.  Bracegirdle  v.  Peacock,  8  Q.  B.  174. 

Justification  under  Process  of  the  Court.]  —  To 
an  action  of  trespass  for  false  imprisonment,  de- 
fendant pleaded,  that  a  judgment  was  recovered 
against  plaintiff,  and  that  a  ca.  sa.  issued  thereon, 
under  which  he  was  arrested.  Replication,  that 
the  judgment  was  signed  upon  a  warrant  of  attor- 
ney, and  that  the  judgment  and  ca.  sa.  were  set 
aside  by  a  judge's  order,  which  was  afterwards 
made  a  rule  of  court,  on  the  ground  that  the  war- 
rant of  attorney  was  never  delivered  as  a  complete 
authority  to  do  or  suffer  any  of  the  acts  therein 
specified,  but  as  an  escrow  to  take  effect  in  a  cer- 
tain event  which  had  never  happened,  and  was  to 
be  kept  by  plaintiff,  in  his  own  possession,  till 
such  event  should  happen  ;  and  that  the  defend- 
ants, by  an  improper  contrivance,  obtained  anc 
kept  possession  of  it,  without  the  plaintiff's  con- 
sent; that  judgment  was  signed  under  colour  o 
the  said  document,  and  the  ca.  sa.  issued  upon  the 
judgment:  —  Held,  on  demurrer,  first,  that  the 
replication  was  good,  as  it  sufficiently  appearec 
that  the  ca.  sa.  was  set  aside,  not  on  the  grounc 
of  its  being  erroneous,  but  on  the  ground  of  irre 
gularity,  or  want  of  good  faith.  Brown  v.  Jones 
15  Mee.  &  W.  191;  3  Dowl.  &  L.  67S;  15  Law  J. 
N.  S.,  Exch.,  210. 

Held,  secondly,  that  the  replication  was  not  bat 
in  omitting  to  state  that  the  order  was  made  a  rul 
of  court  before  the  commencement  of  the  suit 
inasmuch  as  it  was  not  necessary  that  that  fac 
should  be  stated  at  all.  Ib. 

Held,  thirdly,  that  nul  tie!  record  would  not  b 
the  proper  replication  to  such  a  plea.  Ib. 

In  trespass  by  A.  and  B.  his  wife  against  C.,  fo 
a  false  imprisonment  of  B.,  C.  justified  under  a 
execution  against  the  plaintiffs  for  costs  in  a  forme 
action  brought  by  them  against  C.,  alleging  th 
recovery  of  the  judgment,  the  issuing  of  the  ca 
sa.,  its  delivery  to  the  sheriff,  and  the  arrest  of  E 
thereunder.  The  plaintiffs  replied,  confessing  th 
recovery  of  the  judgment  and  the  issuing  of  th 
ca.  sa.,  de  injuria  sua  propria  absque  residu 
causa; :  —  Held,  that,  as  the  judgment  and  wri 
were  admitted  on  the  record,  upon  the  warran 
and  the  arrest  of  B.  under  it  being  proved  by  th 
plaintiffs,  the  justification  was  made  out  withou 
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any  evidence  on  the  part  of  the  defendant.     New- 
ton v.  Boodle,  3  C.  B.  795. 

Justification  under  a  writ  of  execution  issuing 
•om  an  inferior  court,  tested  on  a  day  not  being  a 
ourt  day,  is  bad.  Humphries  v.  Longmore,  17 
,.  J.,  C.  P.,  328. 

Several  Defendants.]  — Where  several  defend- 
nts  to  an  action  of  trespass  pleaded  not  guilty, 
vith  other  pleas,  and  the  plaintiff  gives  no  evi- 
"ence  as  against  one  of  them,  such  defendant  is 
ot  entitled  as  of  right  to  claim  his  acquittal  be- 
ore  the  case  for  the  defence  is  opened.  And  per 
ord  Denman,  C.  J.,  the  more  ordinary  practice 
s,  not  to  direct  an  acquittal  till  the  case  on  both 
ides  is  closed.  White  v.  Hill,  6  Q.  B.  487. 

In  an  action  of  trespass  against  three  who  had 
all  jointly,  and  by  one  attorney,  pleaded  "Not 
;uilty  by  the  statute,"  the  judge  at  Nisi  Prius 
vould  not,  on  the  application  of  the  plaintiff's 
counsel  just  before  the  jury  were  sworn,  allow  a 
nolle  prosequi  to  be  entered  as  to  one  of  the  de- 
fendants, in  order  that  he  might  be  called  as  a  wit- 
ness for  the  plaintiff.  Spencer  v.  Harrison,  2  Car. 
&  K.  429— Erie. 

Neither  would  the  judge  immediately  after  the 
ury  were  sworn  allow  one  of  the  defendants  to  be 
acquitted  on  the  application  of  the  plaintiff's 
counsel,  it  being  stated  by  the  defendant's  coun- 
sel, that  he  appeared  for  all  the  defendants,  and 
objected  to  such  an  acquittal.  Ib. 

If  in  an  action  of  trespass  against  several  de- 
fendants there  be  at  the  end  of  the  plaintiff's  case 
no  evidence  against  one  of  the  defendants,  it  is  in 
the  discretion  of  the  judge,  whether  such  defend- 
ant should  be  then  acquitted  ;  and  if  from  the 
nature  of  the  evidence  given  for  the  plaintiff  it  is 
probable  that  evidence,  which  will  be  given  for 
the  other  defendants,  will  fix  this  defendant  with 
liability,  the  judge  will  not  allow  his  acquittal  at 
the  end  of  the  plaintiff's  case.  Ib. 

Notice  not  to  Trespass.]  — In  trespass  for  driving 
stakes  on  the  plaintiff's  land,  plaintiff  accepted  a 
sum  of  money  in  satisfaction  of  such  trespass  ; 
but,  the  stakes  continuing  on  the  land,  gave 
notice  to  defendant,  that,  unless  he  removed  the 
same,  a  further  action  would  be  brought  against 
him  previous  to  the  then  Michaelmas  Term  : — 
Held,  a  sufficient  notice  not  to  trespass.  Bowyer 
v.  Cork,  11  Jur.  333;  16  Law  J.,  C.  P.,  322. 

In  trespass  for  placing  stumps  and  stakes  on  the 
plaintiff's  land,  the  defendant  paid  into  court  40s., 
which  the  plaintiff  took  out  in  satisfaction  of  that 
trespass.  The  plaintiff  afterwards  gave  the  de- 
fendant notice,  that,  unless  he  removed  the 
stumps  and  stakes,  a  further  action  would  be 
brought  against  him  :— Held,  that  the  leaving  the 
stumps  and  stakes  on  the  land  was  a  new  tres- 
pass ;  that  the  plaintiff  was  entitled  to  full  costs 
in  an  action  for  their  continuance  after  the  notice, 
though  he  recovered  less  than  40s.,  and  the  judge 
refused  to  certify  that  the  trespass  was  wilful  and 
malicious,  under  the  3  &  4  Viet.  c.  24,  s.  2  ;  and 
that  the  proper  mode  of  obtaining  such  costs  wa 
by  entering  a  suggestion  on  the  record,  under  the 
3d  section,  that  the  trespass  was  committed  after 
notice.  Bowyer  v.  Cook,  4  C.  B.  236  ;  4  Dowl.  & 
L.  816. 

Damages.]—  In  trespass  for  taking  plaintiff's 
coods  in  execution  under  a  warrant  of  attorney 
and  judgment,  which  were  afterwards  set  aside  as 
illegal,  the  plaintiff  cannot  claim  as  part  ot  the 


1539 


Trover.          [DIGEST  OF  CASES.]  Trover. 


1540 


damage  his  cost  incurred  in  vacating  the  warrant 
of  attorney  and  judgment.  Holloway  v.  Turner. 
6  Q.  B.928. 

Where  two  persons  are  jointly  sued  for  false 
imprisonment,  one  of  whom  has  acted  from  im- 
proper motives,  the  damages  ought  not  to  be 
assessed  with  reference  to  the  act  and  motives  of 
the  most  guilty  or  the  most  innocent  party,  but 
the  true  criterion  of  damage  is  the  whole  injury 
•which  the  plaintiff  has  sustained  from  the  joint  act 
of  trespass.  Clark  v.  Newsam,  1  Exch.  Rep.  131: 
16  Law  J.,  Exch.,  297. 

The  declaration  stated,  that  the  defendant  drove 
his  chaise  against  the  chaise  of  the  plaintiff,  and 
thereby  greatly  damaged  the  said  chaise  of  the 
plaintiff.  The  evidence  was,  that  the  defendant 
drove  against  the  nave  of  the  wheel  of  the  plain- 
tiff's chaise  ;  that  the  collision  threw  a  person 
sitting  in  the  chaise  upon  the  splashing-board, 
which  fell  upon  the  horse,  in  consequence  of 
which  the  horse  kicked,  and  injured  the  chaise. 
The  judge  directed  the  jury  to  find  a  verdict  for 
the  plaintiff  for  the  whole  of  the  damage,  if  they 
should  be  of  opinion  that  the  collision  was  occa- 
sioned by  the  wilful  negligence  of  the  defendant: 
— Held,  that  the  direction  was  right.  Gilbertson 
v.  Richardson,  12  Jur.  292  ;  17  L.  J.,  C.  P.,  112. 

TRIAL— See  PRACTICE  AT  LAW. 


TRIAL  (NOTICE    OF)— See  PRACTICE   AT  LAW. 
TRIAL  (WRIT  OF)— See  PRACTICE  AT  LAW. 

TROVER. 

In  trover,  where  the  plaintiff  had  been  endea- 
vouring to  baffle  his  creditors  by  a  merely  osten- 
sible transfer  of  the  goods  to  another,  and  where 
they  were  seized  upon  premises  in  which  the  plain- 
tiff's tenancy  had  expired  : — Held,  that  there  was 
a  sufficient  possession,  as  against  a  wrong-doer, 
•without  regard  to  the  question  of  ownership. 
Cameron  v.  Wynch,  2  Car.  &  K.  264— Erie. 

Held,  also,  that  the  measure  of  damages  was 
the  value  of  the  plaintiff's  real  and  bona  fide  in- 
terest in  the  goods,  and  not  the  full  value.  Ib. 

A  recovery  in  trover  vests  the  property  in  the 
chattel  in  the  defendant  as  against  the  plaintiff. 
Cooper  v.  Shepherd,  3  C.  B.  266  ;  4  Dowl.  &  L.  218. 

In  trover  by  A.  against  B.  for  a  bedstead,  B. 
pleaded  a  former  recovery  by  A.  in  trover  for  the 
same  identical  bedstead  against  C.,  averring  that 
the  conversion  by  C.,  for  which  that  action  was 
brought,  was  a  conversion  not  later  in  point  of 
time  than  the  conversion  mentioned  in  the  decla- 
ration against  B.;  and  that,  before  the  conversion 
in  that  declaration  mentioned,  C.,  being  possessed 
of  the  bedstead,  sold  it  to  B.,  who  paid  him  for  the 
same,  and  received  it  under  such  sale;  and  that 
the  taking  under  such  sale  was  the  conversion 
complained  of  in  the  declaration  against  B.: — Held, 
that  this  plea  was  a  good  answer  to  the  action.  Ib. 

Case.  Second  count  in  trover  for  goods,  to  wit, 
ten  pieces  of  timber.  Fifth  plea,  as  to  the  pieces 
of  timber  in  the  second  count  mentioned,  that  they 
were  obstructing  a  public  navigable  river,  and 
defendant,  having  occasion  to  navigate,  &c.,  re- 
moved the  said  pieces  of  timber  &c.,  which  are 
the  same  grievances  &c.  Replication,  as  to  the 
fifth  plea,  which  is  pleaded  to  the  causes  of  action 


in  the  second  count  mentioned,  as  so  far  as  they  re- 
late to  the  pieces  of  timber  in  the  second  count 
mentioned,  that  defendant,  of  his  own  wrong  &c., 
committed  the  grievances  &c.,  so  far  as  they  relate 
&c.,  in  manner  and  form  &c.,  and  new  assignment  ; 
that  plaintiff  sued  not  only  for  the  grievances  in 
the  fifth  plea  mentioned  &c.,  but  also  for  &c., 
alleging  trover  and  conversion  of  pieces  of  timber 
other  than  and  different  from  those  in  the  fifth  plea 
mentioned  ;  and  that  defendant,  for  another  and  a 
different  cause  than  that  in  the  fifth  plea  stated,  con- 
verted the  last-mentioned  goods  in  manner  and  form 
as  the  plaintiff  hath  above  declared  &c.: — Held, 
on  special  demurrer,  that  the  replication  was  not 
bad  for  duplicity,  or  as  enlarging  or  departing  from 
the  declaration,  and  was  well  pleaded.  Page  v. 
Hatchett,  8  Q.  B.  187. 

After  an  act  of  bankruptcy  committed  by  A.,  the 
plaintiffs,  who  were  subsequently  appointed  assig- 
nees, directed  A.'s  shop  to  be  kept  open  as  usual. 
The  defendants,  with  notice  of  the  act  of  bank- 
ruptcy, purchased  goods  at  the  shop,  which  were 
delivered  to  them  on  the  2Sth  of  February,  and  the 
plaintiffs  were  appointed  assignees  on  the  24th 
March.  Applications  were  made,  on  the  9th  and 
23d  April,  to  the  defendants,  by  direction  of  the 
plaintiffs,  as  assignees,  for  payment  for  the  goods 
supplied  on  the  28th  February,  and  a  formal  de- 
mand of  them  was  made  and  refused  on  the  14th 
May  .-—Held,  that  the  above  facts  furnished  no 
evidence  of  an  affirmation  by  the  assignees  of  a 
contract  of  sale,  and  that  the  defendants  were  lia- 
ble in  trover.  Valpy  v.  Sanders,  12  Jur.  483  :  17 
L.  J.,  C.P.,  249. 

Under  a  count  in  trover,  to  recover  damages  for 
wrongfully  removing  fixtures  under  a  distress,  the 
plaintiff  is  entitled  to  recover  the  value  of  the  fix- 
tures as  chattels  merely.  Clarke  v.  Holford,  2  C. 
&  K.  540— Rolfe. 

Requisite  Possession.] — A.,  being  indebted  to  B., 
by  a  bill  of  sale  which  was  found  to  have  been 
bona  fide  executed,  conveyed  to  him  all  his  stock 
in  trade  and  household  furniture,  absolutely.  The 
bill  of  sale  (which  was  under  seal)  contained  a 
covenant  by  A.  to  pay  the  debt  on  demand,  and  a 
proviso  for  redemption  on  payment  of  the  debt  and 
interest  on  demand  ;  and  a  further  proviso  that  the 
assignor  should  continue  in  possession  until  default. 
The  goods  having  been  subsequently,  and  before 
any  demand  made  by  B.,  seized  by  the  sheriff 
under  a  fi.  fa.,  upon  a  judgment  entered  up  against 
A.  on  a  warrant  of  attorney, — Held,  that  B.  had 
not  such  a  right  of  immediate  possession  as  to  en- 
title him  to  maintain  trover  against  the  sheriff. 
Bradley  v.  Copley,  1  C.  B.  685. 

By  marriage  settlement,  lands  were  settled  on 
the  husband  for  life,  with  a  joint  power  of  appoint- 
ment in  the  husband  and  wife.  They  mortgaged 
the  land  with  all  title-deeds  to  A.  for  a  term,  and 
delivered  the  deeds  to  him.  M.  D.  paid  off  the 
mortgage,  and  took  an  assignment  from  A.,  the 
first  mortgagee,  but  without  mention  of  title-deeds, 
and  M.  D.  never  demanded  them.  A.  afterwards 
gave  up  the  deeds  to  the  husband,  and  he  depo- 
sited them  with  defendants'  solicitors,  as  collateral 
security  for  mortgage  money  which  he  owed  their 
client.  Afterwards  the  husband  and  wife  mort- 
gaged the  settled  lands  in  fee,  subject  to  the  term, 
without  mention  of  title-deeds,  and  they  executed 
the  power  of  appointment  by  giving  a  like  power 
to  the  wife  alone.  The  husband  died,  and  the 
wife  appointed  to  herself  in  fee.  She  then  offered 
defendants  to  pay  the  debt  due  from  the  late  hus- 
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band  to  their  client,  on  receiving  back  the  title- 
deeds,  denying,  however,  that  she  was  liable  for 
such  payment;  but  defendants  refused  to  deliver 
them  up,  unless  they  were  paid  also  their  own 
charges  for  business  done  for  their  client  in  re- 
spect to  the  mortgage  to  him.  In  trover  by  the 
wife  against  defendants  for  the  deeds, — Held,  first, 
that  the  delivery  of  the  deeds  by  A.  to  the  hus- 
band was  a  rightful  delivery,  and  enured  to  the 
benefit  of  the  husband  and  wife,  during  their  joint 
lives,  and  afterwards  to  the  wife,  as  appointee 
under  the  power.  Davies  v.  Vernon,  6  Q.  B.  443. 

Held,  secondly,  that  the  wife  was  entitled  to 
hold  the  deeds,  as  against  the  mortgagee  in  fee, 
having  an  interest  in  them  in  respect  of  her  equity 
of  redemption,  no  mention  being  made  of  them  in 
the  conveyance  in  fee,  and  the  deeds  never  having 
been  handed  over  to  the  mortgagee  in  fee.  Ib. 

Held,  thirdly,  that,  even  if  this  were  not  so, 
defendants  could  not  set  up  the  right  of  the  mort- 
gagee in  fee.  Ib. 

Held,  fourthly,  that  the  action  well  lay  against 
defendants,  though  they  held  the  deeds  only  as 
solicitors.  Ib. 

Held,  fifthly,  that  the  demand,  accompanied  by 
an  offer  to  pay,  was  sufficient,  though  plaintiff  at 
the  same  time  denied  her  liability.  Ib. 

Held,  sixthly,  that  the  refusal  to  give  up  the 
deeds,  except  on  condition  (which  defendants  had 
no  right  to  impose)  that  their  charges  in  respect  of 
business  done  for  their  own  client  should  be  paid, 
was  evidence  of  a  conversion.  Ib. 

Conversion.} — A  bailee  of  goods  for  hire,  by 
selling  them  determines  the  bailment,  and  the 
bailor  may  maintain  trover  against  the  purchaser, 
though  the  purchase  was  bona  fide.  Cooper  v. 
Willomatt,  I  C.  B.  672. 

A.  conveyed  goods  by  bill  of  sale  to  B.;  B- 
allowed  A.  to  use  the  goods  at  a  weekly  rent,  A. 
undertaking  to  deliver  them  upon  demand;  A. 
afterwards  sold  and  delivered  the  goods  to  C.,  a 
bona  fide  purchaser: — Held,  that  B.  might  main- 
tain trover  against  C.  Ib. 

Plaintiff  lent  a  piano-forte  to  W.,  in  whose  hands 
it  was  seized  under  a  distress  for  rent.  While  the 
landlord's  bailiff  remained  in  possession,  by  W.'s 
consent,  a  fieri  facias  against  W.,  at  the  suit  of 
another  creditor,  was  put  into  the  premises,  and 
the  officer  seized  the  piano-forte,  and  removed  it 
to  the  premises  of  defendant,  an  auctioneer,  for 
sale: — Held,  that  plaintiff'  (after  demand  and  re- 
fusal to  deliver  it)  was  entitled  to  recover  it  from 
defendant  in  trover.  Turner  v.  Ford,  15  Mee.  & 
W.  212  ;  15  Law  J.,  N.  S.,  Exch.,  215. 

It  is  not  every  wrongful  act  depriving  a  party  of 
the  possession  of  his  goods,  that  amounts  to  a 
conversion.  Thorogood  v.  Robinson,  6  Q.  B.  769. 

Where  plaintiff's  goods  and  servants  were  on 
land  which  defendant  recovered  in  ejectment,  and 
defendant,  on  entering  under  the  writ  of  posses- 
sion, turned  plaintiff's  servants  off  the  land,  and 
would  not  let  them  remain  for  the  purpose  of  re- 
moving the  goods,  there  having  been  no  subse- 
quent demand  or  refusal, — Held,  that  the  jury 
might  find  that  there  was  no  conversion.  Ib. 

Semble,  the  act  of  removing  a  chattel  for  the 
purpose  of  asserting  a  right  over  it,  is  not  a  con- 
version. Page  v.  Hatchett,  15  Law  J.,  N.  S.,  Q. 
B.,  281;  10  Jur.  634. 

In  trover,  a  demand  and  a  refusal  on  the  ground 
of  a  claim  of  right  by  a  third  party,  is  evidence  of 


a  conversion.     Caunce  v.  Spanton,  7  Man.  &  G. 
903. 

In  trover,  it  appeared  at  the  trial  that  plaintiff 
had  left  his  house,  and  in  it  the  goods,  the  subject 
of  the  action,  in  the  care  of  his  servant.  Defend- 
ant entered  the  premises,  alleging  an  authority 
from  the  Court  of  Chancery,  placed  a  man  in  the 
charge  of  the  house,  took  an  inventory  of  the 
goods,  locked  up  the  rooms  containing  them,  pre- 
vented plaintiff's  servants  from  having  access  to 
the  rooms,  and  finally  obliged  him  to  quit  the  pre- 
mises, leaving  the  property  under  defendant's 
control.  The  learned  Judge  thought  there  was  no 
evidence  of  a  conversion,  and  directed  a  nonsuit. 
The  Court  granted  a  new  trial.  Needham  v.  Raw- 
bone,  6  Q.B.  771,  n. 

Trover  lies  against  a  landlord  who  makes  a 
second  distress  for  the  same  rent,  when  he  might 
have  taken  sufficient  at  first ;  or  where,  having 
taken  sufficient  distress  at  first,  he  voluntarily 
abandons  it.  Dawson  v.  Cropp,  1  C.  B.  961. 

Pleadings.] — Trover  for  a  chattel.  Plea,  that 
plaintiff  and  defendant  were  joint  tenants  of  the 
chattel  : — Held,  that  the  plea  was  bad  on  special 
demurrer.  Higgins  v.  Thomas,  15  Law  J.,  N.  S.. 
Q.  B.,  261;  10  Jur.  753. 

Qusre,  whether  the  plea  of  "  not  guilty"  in 
trover,  does  not  put  in  issue  the  wrongful  nature  of 
the  conversion.  Kynaston  v.  Crouch,  14  Mee.  & 
W.  266. 

Trover  for  seizing  and  converting  divers,  to  wit, 
ten  pieces  of  timber.  Plea,  that  the  articles  men- 
tioned in  the  declaration  were  obstructing  a  navi- 
gable river,  and  that  defendant  removed  them. 
Replication,  de  injuria,  and  new  assignment,  that 
plaintiff  was  possessed  of  five  pieces  of  timber, 
different  from  those  mentioned  in  the  plea,  and 
that  he  brought  his  action  for  converting  those,  as 
well  as  the  pieces  of  timber  mentioned  in  the  plea  : 
— Held,  on  special  demurrer,  that  the  plaintiff  was 
entitled  both  to  traverse  and  to  new  assign. 
Page  v.  Hatchett,  15  Law  J.,  N.  S.,  Q.  B.,  68 ; 
10  Jur.  181. 

To  a  count  in  trover  for  converting  cattle  and 
goods,  to  wit,  beasts  of  the  plough,  implements 
of  husbandry,  books,  bedsteads,  &c.,  defendant 
pleaded  a  justification  of  the  seizure,  as  a  distress 
for  rent.  The  plaintiff  replied,  that  he  was  a  hus- 
bandman, and  that  the  goods  mentioned  in  the 
count  were  beasts  of  the  plough,  and  implements 
of  husbandry,  there  being  other  available  distress 
upon  the  premises  at  the  time: — Held,  bad  on 
special  demurrer,  inasmuch  as  it  professed  to 
answer  the  whole  of  the  plea,  which  plea  embraced 
all  the  articles  enumerated  (under  a  videlicet)  in 
the  count,  some  of  which  were  not  implements  of 
husbandry.  Davies  v.  Aston,  1  C.  B.  746 ;  3  Dow].' 
&  L.  188. 

To  an  action  of  trover  for  the  conversion  of  a 
bedstead,  defendant  pleaded  that  plaintiff,  before 
the  commencement  of  the  suit,  recovered  judg- 
ment in  trover  against  one  W.,  for  the  conversion 
by  him  of  the  same  identical  bedstead,  and  re- 
ceived from  W.  the  amount  of  the  damages  and 
costs  in  such  judgment,  the  damages,  so  far  as  they 
related  to  the  bedstead,  having  been  assessed  by 
plaintiff  at  the  full  value  thereof;  that  the  said 
conversion  by  W.  was  a  conversion  not  later  than 
the  conversion  in  the  declaration  mentioned  ;  and 
that,  before  the  conversion  in  the  declarationmen- 
tioned,  W.,  being  possessed  of  the  said  bedstead, 
sold  it  to  defendant,  who  paid  him  for  tin;  same, 
and  received  it  under  such  sale;  and  that  the 
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taking  under  such  sale  was  the  conversion  com- 
plained of  in  the  present  action  : — Held,  on  spe- 
cial demurrer,  that  such  plea  was  good.  Cooper 
v.  Shepherd,  15  Law  J.,  N.  S.,  C.  P.,  237;  10  Jur. 
758. 

To  an  action  of  trover  for  goods,  the  defendant 
pleaded,  that  the  goods  in  question  were  deposited 
with  the  defendant  as  a  security  for  a  certain  debt 
due  to  the  defendant  and  from  the  plaintiff",  on  the 
terms  that  the  defendant  should  retain  them  till 
the  debt  should  be  paid  ;  that  the  debt  had  not  been 
paid;  and,  therefore,  that  the  defendant  had  re- 
fused to  deliver  them  up,  as  he  lawfully  might. 
Verification  : — Held,  on  special  demurrer,  that  the 
plea  was  bad,  as  amounting  to  an  argumentative 
denial  of  the  plaintiff's  right  of  possession  at  the 
time  of  the  alleged  conversion.  Dorrington  v. 
Carter,  I  Exch.  Rep.  566. 

To  a  declaration  in  trover,  defendant  pleaded, 
that,  before  and  at  the  time  of  the  committing  &c., 
he  and  plaintiff  were,  jointly  and  together,  the 
owners  and  proprietors  of  the  chattel: — Held  bad, 
on  special  demurrer,  because,  if  the  conversion 
was  denied,  the  plea  amounted  to  not  guilty  ;  and, 
if  it  was  confessed,  the  plea  could  be  understood 
only  as  confessing  a  destruction  of  the  chattel, 
•which  was  not  justified.  Higgins  v.  Thomas, 
8  Q.  B.  908. 

Trover  for  hops.  Plea,  that,  before  the  plaintiff 
was  possessed,  M.  &  Co.  were  possessed  of  the 
said  hops  as  of  their  own  property  ;  that  M.  &  Co. 
lost  the  same,  which  came,  by  finding,  into  the 
possession  of  S.  B.,  who  immediately  lost  posses- 
sion of  the  same;  and  the  same  came,  by  finding, 
into  the  possession  of  T.  E.,  who  immediately, 
and  just  before  the  said  time  when  &c.,  sold  and 
delivered  the  same  to  the  plaintiff;  whereupon  the 
defendants,  as  servants  and  by  the  command  of 
M.  &  Co.,  took  the  said  hops,  &c.,  which  is  the 
same  conversion  &c.  Replication,  de  injuria: — 
Held,  that,  on  the  issue  raised  by  de  injuria,  the 
plaintiff' could  give  in  evidence  a  valid  sale  of  the 
hops  by  M.  &  Co.  to  S.  B.,  through  whom  the 
plaintiff"  derived  his  title.  Eyre  v.  Scovell,  12  Jur. 
269;  17  L.  J.,  C.  P.,  132. 

On  motion  for  a  new  trial  for  misdirection  by  the 
judge  in  telling  the  jury,  that,  if  there  was  a  valid 
sale  to  S.  B.,  the  plaintiff  was  entitled  to  recover : 
—Held,  that  the  plea  must  be  taken,  after  verdict, 
to  import  a  continuing  title  in  M.  &  Co.  down  to 
the  time  of  the  conversion,  which  fact  being  ma- 
terial, was  put  in  issue  by  the  replication  de  in- 
juria, and  so  the  evidence  was  admissible,  and  the 
direction  right,  or  that  the  plea  was  immaterial 
for  not  containing  such  allegation  ;  and,  in  either 
case,  that  the  defendants  were  not  entitled  to  a 
new  trial.  Ib. 

Trover  for  household  furniture.  Pleas,  first,  not 
guilty  ;  secondly,  that  plaintiff  was  not  possessed. 
It  appeared  that  plaintiff  was  indebted  to  defend- 
ant, and  that  the  wife  of  plaintiff,  in  his  absence, 
gave  the  furniture  to  defendant  in  payment  of  his 
debt,  and  that  he  then  took  it  away  :  the  jury 
found  that  the  wife  had  sufficient  authority  to  do 
so: — Held,  that  defendant  was  entitled  to  a  ver- 
dict upon  both  issues.  Ringham  v.  Clements, 
12  Jur.  580;  17  L.  J.,  Q.  B.,  289. 

Semble,  that  evidence  of  leave  and  license  is 
receivable  under  the  plea  of  not  guilty.  Ib. 

Damages.] — In  trover,  damages  maybe  given 
in  respect  of  special  damage,  besides  the  value  o 
the  goods  converted,  if  special  damage  be  laid  in 
the  declaration  j  as  where,  in  trover  for  carper 


er's  tools,  special  damage  was  laid  in  respect  of 
he  plaintiff,  a  carpenter,  being  hindered  from 
working.  Bodley  v.  Reynolds,  8  Q.  B.  779. 

TRUCK  ACT— See  MASTER  AND  SERVANT. 

TRUST  AND  TRUSTEE. 

By  lease  and  release  by  way  of  marriage  settle- 
ment, lands,  the  inheritance  of  the  wife,  were 
onveyed  to  her,  to  trustees  and  their  heirs,  to  the 
use  of  the  wife  and  her  assigns  until  the  marriage; 
and   from  the   solemnization  of  the  marriage,  in 
rust  for  the  wife,  and  her  assigns,  during  her  life, 
or  her  own  sole  and  separate  use,  independent  of 
he  debts,  control,  or  engagements  of  the  husband  ; 
and  from  her  decease,  to  the  use  of  the  husband, 
lis  heirs  and  assigns  : — Held,  that  the  trustees  did 
not  take  the  legal  estate  during  the  life  of  the  wife, 
ut  that  the  use  was  executed  in  her,  notwithstand- 
ng   the   words,   "  to  her  own  sole  and   separate 
use,"  &c.    Williams  v.  Waters,  14'Mee.  &  W.  166. 

If  charity  trustees  are  guilty  of  a  breach  of  trust' 
he  person  thereby  injured  has  no  right  to  be  in- 
demnified   by    damages    out   of    the    trust    fund. 
Heriot's  Hospital  v.  Ross,  12  Cl.  &  Fin.  507. 

The  law  is  the  same  in  this  respect  both  in  Eng- 
and  and  Scotland.  Ib. 

Where  money  has  been  received  by  A.  upon 
,rustto  make  payments  of  an  unascertained  amount, 
and  to  pay  the  surplus  to  B.,  B.  cannot  sue  A.  for 
money  had  and  received,  while  the  trusts  remain 
open.  Edwards  v.  Bates,  1  Man.  &  G.  590. 

B.  assigned  a  debt  due  to  him  to  A.  in  trust  to 
jay,  first,  certain  costs  ;  secondly,  a  debt  due  from. 
B.  to  C.;  and,  thirdly,  to  pay  over  the  surplus  to 
B.  The  amount  of  the  costs  and  of  the  debt  due 
from  B.  to  C.  had  not  been  ascertained: — Held, 
that  B.  could  not  maintain  an  action  against  A.  for 
money  had  and  received.  Ib. 

Held,  also,  that  it  was  not  necessary  for  A.  to 
plead  the  deed,  but  that  the  defence  was  open  to 
him  under  the  general  issue.  7&. 

Testator  devised  lands  to  trustees  and  their  heirs 
upon  trust,  to  grant  and  convey  the  same  to  the 
use  of  J.  W.  for  life,  subject,  nevertheless,  to  and 
charged  with  tour  annuities,  to  commence  upon 
the  death  of  X.,  three  of  which  were  to  be  paid  to 
three  charitable  institutions,  (two  of  them  being 
incorporated  bodies),  and  the  fourth  to  the  poor  of 
a  parish;  and  after  the  death  of  J.  W.,  subject  to  . 
the  annuities,  to  the  use  of  his  first  and  other  sons 
in  tail ;  and  he  directed  said  several  annuities  to 
be  paid  (not  saying  by  whom)  on  the  days  therein 
mentioned,  and  expressly  charged  his  estate  with 
the  same.  X.  died  more  than  twenty  years  before 
the  filing  of  the  bill  to  establish  the  charitable 
devises,  and  no  payment  or  other  satisfaction  was 
ever  made  on  foot  of  the  annuities.  No  convey- 
ance had  been  executed  by  the  trustees,  but  J.  W. 
had,  since  the  death  of  the  testator,  been  in  pos- 
session of  the  estates,  and  he  and  his  eldest  son 
suffered  a  recovery  and  re-settled  them  : — Held, 
that  the  right  to  recover  the  annuities  was  not 
barred  by  the  3  &  4  Will.  4,  c.  27,  the  trust  for 
the  charities  being  an  express  one  within  the 
meaning  of  the  25th  sect,  of  that  act.  The  Com- 
missioners of  Donations  v.  Wybrants,  2  Jones  & 
Lat.  182. 

Stock  was  invested  in  the  names  of  two  persons, 
upon  trust,  as  was  alleged,  for  the  petitioners. 
The  only  evidence  of  the  trust  was  the  statements 
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in  the  petition  and  verifying  affidavits,  and  a 
letter  written  by  the  donor  for  the  purposes  of  the 
application  ;  one  of  the  alleged  trustees  being  resi- 
dent in  some  place  unknown,  out  of  the  jurisdic- 
tion, a  petition  was  presented,  praying  that  the 
stock  might  be  transferred  to  the  petitioners  ;  but 
the  Court  refused  to  make  the  order  in  his  absence, 
though  it  was  stated  that  he  declined  to  act,  and 
the  other  trustee  submitted  to  act  as  the  Court 
should  direct.  In  re  Dunbar,  2  Jones  &  Lat.  120. 

Where  a  trustee  is  required  to  make  a  transfer 
of  a  fund  to  new  trustees,  and  he  alleges  that  he 
has  a  lien  for  charges,  (though  he  may  have  a 
right,  under  the  act  of  Parliament  under  which  he 
acts,  or  by  agreement,  to  recover  payment),  he 
has  no  right  to  interpose  any  delay  in  the  way  of 
making  the  transfer  in  respect  of  his  alleged  claim. 
Wilson  v.  Parker,  10  Jur.  979— V.  C—  K.  B. 

On  a  bill  filed  by  one  director  of  a  company  on 
behalf  of  the  company,  praying  a  transfer  of  a  fund 
to  new  trustees,  the  Court  will,  without  having 
the  new  trustees  before  the  Court,  direct  the  trans- 
fer. Ib. 

The  possession  of  the  cestui  que  trust,  under 
the  trusts  of  a  settlement,  is  the  possession  of  the 
trustee,  and  gives  the  trustee  a  seisin  of  the  estate, 
which  is  not  interrupted  by  the  death  of  the  cestui 
que  trust,  but  immediately  enures  for  the  benefit 
of  the  person  next  entitled  to  the  equitable  inte- 
rest ;  and  notwithstanding  the  adverse  possession 
of  another  party,  soon  afterwards  commenced,  the 
Court  cannot  presume  such  adverse  possession  to 
have  commenced  so  instantaneously  on  the  death 
of  the  first  cestui  que  trust,  as  wholly  to  exclude 
the  equitable  seisin  of  the  parties  next  entitled  to 
the  beneficial  interest.  Parker  v.  Carter,  4  Hare, 
400. 

If  a  trustee  is  sued  for  an  account  in  this  court, 
and  it  shall  appear  that  he  has  properly  expended 
sums  of  money  for  the  protection  and  safety,  or 
for  the  maintenance  and  support,  of  his  cestui  que 
trust,  at  a  time  when  the  latter  was  incapable  of 
taking  care  of  himself,  although  not  found  a  lunatic 
by  inquisition,  the  Court  will  allow  him  credit  for 
such  sums  of  money.  Duncombe  v.  Nelson;  Nelson 
v.  Duncombe,  10  Jur.  399  ;  15  Law  J.,  N.  S.,  M.  R., 
296. 

And  where  a  party,  having  been  guilty  of  violent 
conduct,  was,  upon  medical  certificates,  removed 
from  prison,  where  he  had  been  committed  by  a 
magistrate  for  violence,  to  an  asylum  in  which  he 
was  detained  five  years,  and,  afterwards,  having 
escaped  from  the  asylum,  was  found  by  a  jury  of 
sound  mind,  an  executor,  who  had  monies  belong- 
ing to  him  in  his  hands,  out  of  which  he  main- 
tained him  during  his  confinement,  was  held  enti- 
tled, in  a  suit  for  the  executorship  accounts,  to  an 
inquiry  whether  the  monies  so  expended  by  him 
for  his  protection  and  maintenance,  and  also  the 
expenses  of  a  commission  de  lunatico  inquirendo, 
were  properly  expended  and  incurred.  Ib. 

Devise  in  1677,  to  the  use  of  the  poor  of  the 
parish  of  A.  The  Master  was  unable  to  ascertain 
in  whom  the  estate  was  vested  : — Held,  that  the 
case  was  not  within  the  Trustee  Acts.  Att.-Gen. 
v.  Randies,  8  Beav.  185. 

So,  also,  where  charity  money  had,  in  1743, 
been  laid  out  by  a  parish  in  the  purchase  of  an  es- 
tate for  the  poor  of  the  parish,  and  it  could  not  be 
ascertained  in  whom  it  was  vested.  Ib. 

The  1  Will.  4,  c.  47,  s.  12,  does  not  apply  to  a 
case  where  an  estate  is  devised  to  a  trustee  during 


the  life  of  a  cestui  que  trust,  with  remainders 
over;  and  by  the  disclaimer  of  the  trustee,  the 
legal  estate  descends  on  the  heir.  Heming  v. 
Archer,  7  Beav.  515. 

In  1749,  land  was  conveyed  by  deed  to  trus- 
tees, upon  trust  to  permit  the  churchwardens  and 
overseers  for  the  time  being  of  a  parish  to  receive 
the  rents,  &c.  to  and  for  the  use  and  benefit  of 
the  poor  of  that  parish  ;  and  the  deed  gave  the 
trustees,  for  the  time  being,  power  to  lease  for 
twenty-one  years: — Held,  that,  although  the 
trusts  were  general,  still  the  legal  estate  was  not 
vested  in  the  parish  officers  by  stat.  59  Geo.  3, 
c.  12,  s.  17,  because  there  were  known  existing 
trustees  under  the  deed,  and  the  provisions  of  the 
statute  were  insufficient  to  devest  their  estate. 
Deptford  (Churchwardens)  v.  Sketchly,  8  Q.  B. 
394 ;  12  Jur.  38  ;  17  L.  J.,  M.  C.,  17. 

Executory  trusts  defined,  and  the  principles  laid 
down  upon  which  courts  of  equity  act  in  executory 
trusts.  Boswell  v.  Dillon,  1  Dru.  291. 

Bill  against  holder  and  indorsers  of  a  bill  of  ex- 
change for  the  delivery  up  of  it,  and  to  restrain  an 
action.  What  community  of  interest  between  the 
holder  and  his  indorser  in  the  bill  of  exchange  will 
create  the  relationship  of  trustee  and  cestui  que 
trust,  so  as  to  oblige  the  holder  to  apply  to  his  in- 
dorser for  information  to  answer  the  interrogatories 
of  the  bill  as  to  acts  and  knowledge  of  the  indorser 
alleged  by  the  bill  to  make  out  fraud.  Radcliffe  v. 
Bond,  12  Jur.  990— V.  C.  E. 

By  an  act  certain  persons  were  made  trustees 
for  improving,  &c.  certain  lands,  and  any  nine  of 
them  were  empowered  to  mortgage  or  let ;  and 
the  profits  were  to  be  applied  in  improvements 
and  for  local  purposes: — Held,  that  the  trustees 
were  thereby  made  a  corporation.  Newport  Marsh 
Act,  Re,  12  Jur.  932— V.  C.  E. 

Trust — Construction.] — Estates  in  Dorsetshire 
were  conveyed  to  trustees,  upon  trust  that  they,  or 
the  survivor  of  them,  or  the  heirs  of  the  survivor, 
should,  at  the  request  of  A.  and  B.,  or  the  survivor 
of  them,  or,  if  both  should  be  dead,  at  the  discre- 
tion of  the  trustees  or  trustee  for  the  time  being, 
"sell  and  dispose  of  all  and  singular  the  same 
hereditaments  and  premises,  either  together  or  in 
parcels,  and  either  by  public  auction  or  by  private 
contract."  The  trustees  were  directed  to  stand 
possessed  of  the  proceeds  upon  the  trusts  and  for 
the  intents  and  purposes,  &c.  declared  by  a  deed 
of  even  date.  The  deed  of  even  date  was  a  settle- 
ment of  certain  estates  in  Norfolk  in  strict  settle- 
ment upon  A.  and  B.,  and  the  son  of  B.,  in  tail 
male.  And  the  trusts,  thereby  declared,  of  the 
proceeds  of  the  sale  of  the  Dorsetshire  estates 
were  for  payment  of  certain  sums  of  money,  some 
of  which  were  charged  upon  the  Norfolk  estates. 
"And  as  to  the  residue  (if  any)  of  the  money 
which  should  arise  by  such  sale,  remaining  unap- 
plied for  the  purposes  aforesaid,"  to  be  applied  in 
the  purchase  of  lands  to  be  settled  to  the  same 
uses  as  the  Norfolk  estates.  And  it  was  declared, 
that  the  rents,  issues,  and  profits  of  the  Dorset- 
shire estates,  until  the  same  should  be  sold,  or  so 
much  thereof  as  should  be  remaining  unsold, 
should  be  paid  and  applied  to  the  same  person,  and 
for  the  same  purposes,  as  the  rents  of  the  lands  to 
be  purchased  with  the  residue  of  such  trust  money 
should  be  payable  or  applicable  to,  if  such  pur- 
chase were  actually  made  :— Held,  that  this  trust 
for  sale  authorized  a  mortgage  of  the  Dorsetshire 
estates  for  a  sum  sufficient  to  pay  off  all  the  charges 
thrown  upou  those  estates.  Orford  (Earl  of)  v. 
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Albemarle  (Earl  of),  12  Jur.  811;  17  L.  J.,  Chanc., 
396— V.  C.  E. 

A  sum  of  stock  was  in  the  hands  of  a  trustee, 
on  trust  for  a  lady  for  life,  with  remainder  to  her 
children;  if  none,  then  as  she  should  appoint;  in 
default  of  appointment,  to  her  next  of  kin.  She, 
at  the  age  of  fifty-eight,  released  her  power  to  a 
trustee,  who  was  thereupon  decreed  to  transfer 
the  sum  to  her.  Miles  v.  Knight,  12  Jur.  666; 
17  L.  J.,  Chanc.,  458— V.  C.  E. 

Trust  how  created.] — Every  charge  on  an  estate 
does  not  create  a  trust,  although  it  imposes  a  bur- 
den ;  but  it  may  create  a  trust  depending  on  the 
nature  of  the  charge.  If  the  gift  is  an  express  one, 
and  if  the  person  taking  the  estate  is  bound  to  give 
effect  to  the  gift  as  a  trustee,  then  it  is  an  express 
trust.  The  Commissioners  of  Donationsv.  Wybrants, 
2  Jones  &  Lat.  182. 

A  partner  in  a  bank  opened  an  account  in  one  of 
the  books  of  the  firm,  which  was  headed  as  fol. 
lows  : — "  Dr.  Mrs.  L.  S.  (the  name  of  the  wife), 
for  the  education  of  Bryan  Lavinia  Herman  and 
Robert  S.  (the  names  of  the  infant  children),  Cr." 
and  he  caused  an  accountable  receipt  to  be  signed 
by  his  copartner  on  behalf  of  the  firm,  purporting 
to  be  for  800/.  received  from  his  wife  for  the  edu- 
cation of  his  children,  and  that  sum  to  be  placed 
to  the  credit  of  the  account  so  opened,  and  his 
private  account  with  the  bank  was  debited  with 
it : — Held,  that  the  transaction  was  a  complete  and 
irrevocable  declaration  of  trust  in  favour  of  the 
children.  Stapleton  v.  Stapleton,  14  Sim.  186. 

Where  a  testator  gives  an  estate  to  one  subject 
to  a  charge,  the  person  to  pay  the  charge  is  the 
person  who  is  liable  to  the  burden  ;  and  this,  in 
the  case  of  a  charity,  impresses  him  with  the  cha- 
racter of  trustee  for  the  charity.  The  Commission- 
ers of  Donations  v.  Wybrants,  2  Jones  &  Lat.  182. 

A  testator  bequeathed  to  his  wife  for  her  life 
the  use  of  all  his  property,  and  directed  that 
several  specific  chattels  should  be  finally  appro- 
priated as  she  pleased,  with  a  sum  of  40001.,  which 
sum,  however,  he  recommended  her  to  divide 
among  certain  persons:  —  Held,  that  no  trust  was 
created  in  favour  of  any  of  those  persons  as  to 
any  part  of  the  40001.  White  v.  Briggs,  15  Law  J., 
N.  S.,  L.  C.,  182. 

A.  directed  his  agents  to  invest  part  of  his 
balance  in  their  hands  in  the  purchase  of  4000/. 
stock,  in  the  names  of  himself  and  his  wife,  in 
trust  for  his  infant  son.  The  agents  made  the 
purchase  in  the  joint  names,  but  without  any  trust 
expressed,  because,  as  they  afterwards  informed 
A.,  the  bank  objected  to  trust  accounts  appearing 
on  their  books.  A.  allowed  the  stock  to  remain 
Avithout  any  trust  being  declared,  and  received  the 
dividends  of  it  down  to  his  decease  :  — Held,  that 
neither  his  son  nor  his  wife  (who  survived  him) 
were  entitled  to  the  stock,  but  that  it  formed  part 
of  his  assets.  Smith  v.  Warde,  15  Sim.  56. 

Circumstances  under  which  a  parol  trust  of  real 
estate  will  be  enforced.  Donohoe  v.  Conrahy, 
2  Jones  &  Lat.  688. 

Rights,  Duties,  and  Liabilities.]  —  The  1  Will. 
4,  c.  60,  was  not  intended  to  sanction  a  trustee 
resigning  his  trust  rather  than  to  do  an  act  which 
he  deems  improper.  Pepper  v.  Tuckcy,  2  Jones  & 
Lat.  95. 

A  trustee  in  a  marriage  settlement  refused  to 
join  in  lending  the  trust  monies,  because  he  dis- 
approved of  the  security.     The  wife,  pursuant  to 
a  power  for  the  purpose,  removed  him,  and  ap- 


pointed a  new  trustee  in  his  place;  and  the  hus- 
band and  wife  then  presented  a  petition,  under  the 
act,  to  compel  the  old  trustee  to  transfer  the 
funds  to  the  new  trustee.  The  Court  refused  the 
application.  Ib. 

In  a  deed  to  which  A.  B.  and  C.  D.  were  par- 
ties, there  was  contained  a  declaration  that  A.  B., 
his  executors,  administrators,  and  assigns,  should 
stand  possessed  of  certain  specified  funds  in  trust 
for  C.  D.,  her  executors,  administrators,  and  as- 
signs. A.  B.  made  use  of  some  portions  of  the 
fund,  and,  on  an  account  made  up  between  him 
and  C.  D.,  a  certain  amount  was  stated  to  be  due 
to  C.  D.  A.  B.  died,  and  his  estate  was  insuffi- 
cient to  pay  all  his  debts  in  full ;  and  C.  D.  having 
died,  a  bill  was  filed  for  the  purpose  of  having  a 
declaration  that  the  amount  due  to  C.  D.  was  a 
specialty  debt  from  the  estate  of  A.  B.:  —  Held, 
that  the  representatives  of  C.  D.  were  entitled  to 
claim  as  specialty  creditors  against  the  estate  of 
A.  B.  in  respect  of  the  money  due.  Woodv.Har- 
disty,  10  Jur.  486— V.  C.  K.  B. 

On  a  bill  filed  by  parties  interested  under  a  will 
against  the  sole  acting  trustee  and  executor,  and 
against  his  solicitor,  under  whose  advice  the  trust 
property  had  been  improperly  sold  out  by  the 
trustee,  and  applied  principally  to  the  solicitor's 
use,  praying  that  the  stock  might  be  replaced,  the 
Court,  at  the  hearing,  after  directing  certain  in- 
quiries, ordered  that  the  solicitor  should  show 
cause  why,  having  regard  to  his  answer  and  the 
evidence  in  the  cause,  his  name  should  not  be 
struck  off  the  roll  of  solicitors  of  the  Court  of 
Chancery.  Goodwin  v.  Gosnell,  2  Coll.  C.  C.  457. 

A  solicitor  having  advised  his  client  (a  person  in 
an  humble  station  of  life)  to  commit  a  breach  of 
trust  by  selling  out  stock  of  which  the  client  was  a 
trustee,  and  having  himself  profited  by  the  breach 
of  trust,  was  ordered  to  be  struck  off  the  roll 
unless  he  showed  good  cause  to  the  contrary ;  but 
having,  in  obedience  to  the  decree  in  the  cause, 
replaced  the  stock  and  paid  the  costs  of  the  suit, 
the  Court  (taking  into  consideration  his  youth  and 
other  circumstances)  abstained  from  further  pro- 
ceeding in  the  matter,  upon  his  undertaking  to 
pay  to  the  other  parties  to  the  suit  their  costs, 
charges,  and  expenses.  Id.  462. 

A  trustee,  who  was  also  a  solicitor,  after  deli  very 
of  his  trust  accounts,  obtained  a  settlement  thereof 
and  release  from  his  cestui  que  trust ;  several 
bills  of  costs,  in  respect  of  professional  business 
transacted  by  the  solicitor  touching  the  trust  affairs, 
were  comprised  in  the  accounts.  The  cestui  que 
trust  was  not  informed  by  the  solicitor  that  he  was 
not  obliged  to  pay  the  professional  charges,  nor 
was  any  other  solicitor  consulted  at  the  time  of  the 
settlement  by  the  cestui  que  trust  : — Held,  on  a 
bill  filed  several  years  after  the  settlement  of  the 
accounts  by  the  cestui  que  trust  against  the  trustee, 
containing  charges  of  fraud,  and  seeking  relief  in 
respect  of  the  bills  of  costs,  and  praying  that  the 
release  executed  by  him  to  the  trustee  might  be 
declared  void,  that  the  cestui  que  trust,  not  having 
proved  a  case  of  fraud  against  the  trustee,  was  not 
entitled  to  have  the  release  declared  void,  and 
that  the  bill  must  be  dismissed  against  the  trustee, 
with  costs  as  to  the  part  of  the  relief  prayed  ;  but 
that  the  plaintiff  was  entitled  to  relief  in  respect  of 
the  professional  charges  made  by  the  trustee,  and 
included  in  the  accounts  settled  ;  and  a  reference 
to  the  Master  to  tax  the  bills  of  costs  was  accord- 
ingly directed  by  the  Court.  Todd  v.  Wilson,  15 
Law  J.,  N.  S.,  M.  R.j  450. 
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A  trustee  for  real  estates  sold  for  payment  of 
the  testator's  debts  is  entitled  to  retain  a  debt  due 
to  him  from  the  testator  out  of  the  proceeds ;  and 
his  right  is  not  prejudiced  by  the  proceeds  being 
paid  into  Court.  IMl  v.  Macdonald,  14  Sim.  1. 

Trustee  of  stock,  on  transferring  the  stock  to 
his  cestui  que  trust,  held,  under  the  circumstances 
of  the  case,  entitled  to  an  acknowledgment  by  the 
cestui  que  trust  of  the  stock  being  received  in  full 
of  all  demands,  though  not  entitled  to  a  release 
under  seal.  And  inasmuch  as  the  cestui  que 
trust  declined  to  make  the  acknowledgment,  the 
Court  directed  a  general  administration  account  to 
be  taken  of  the  real  and  personal  estate  of  the 
testator,  from  whose  real  and  personal  estate  the 
stock  was  derived  ;  although  no  account  but  a 
mere  transfer  of  the  stock  was  prayed  by  the  bill, 
and  no  open  unsettled  account  suggested  by  the 
answer.  Chadwick  v.  Heatley,  2  Coll.  C.  C.  137. 

Semble,  where  a  trust  estate  is  limited  to  several 
trustees,  and  the  survivors  and  survivor  of  them, 
and  the  heirs  of  the  survivor  of  them,  the  sur- 
viving trustee  does  not  commit  a  breach  of  trust 
by  not  permitting  the  trust  estate  to  descend,  or 
by  devising  it  to  proper  persons,  on  the  trusts  to 
which  it  was  subject  in  the  hands  of  the  surviving 
trustee.  Tit  ley  v.  Wolstenholme,  7  Beav.  425. 

An  executor  charged  with  the  receipt  of  rents, 
stated  in  the  schedule  to  his  examination,  that  he 
had  received  in  respect  of  rents,  after  deductions 
to  certain  amount  for  bills  due  from  the  testator  to 
the  tenants,  so  much;  the  Master  charged  the 
executor  with  the  whole  amount,  including  the 
alleged  deductions: — Held,  on  exception,  that 
although  the  executor  had,  by  this  form  of  ad- 
mission, charged  himself  with  the  aggregate  sum, 
yet,  as  the  whole  statement  must  be  read,  he  had 
also  discharged  himself  prima  facie,  by  the  evi- 
dence which  it  contained,  of  the  repayment  to  the 
tenants,  which  repayment  is  open  to  the  other 
parties  to  impeach.  Inge  v.  Kenny,  4  Hare,  452. 

Trustee  depositing  a  trust  fund  with  his  banker, 
accompanied  by  an  order  in  writing  to  invest  the 
money  in  consols,  answerable  for  the  omission  of 
the  bankers  to  make  the  investment,  where  he 
made  no  subsequent  inquiry  respecting  it  until 
about  five  months  afterwards,  when  the  banker 


became  bankrupt. 
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Challen  v.  Shippam,  4  Hare, 


A.  by  his  will  devised  estates  to  B.,  his  execu- 
tor and  trustee,  to  be  sold,  the  proceeds  to  be 
divided  amongst  his  younger  children  at  twenty- 
one,  and  in  the  meantime  to  be  invested  in  the 
parliamentary  stocks  or  public  funds  of  Great  Bri- 
tain, or  on  real  security.  B.  deemed  it  most 
beneficial  to  lay  out  the  sale  monies  on  real  secu- 
rity, and  pending  the  interval  which  took  place  in 
rinding  and  approving  of  a  proper  real  security, 
directed  his  bankers  to  invest  the  same  in  Ex- 
chequer bills,  which  was  accordingly  done.  The 
Exchequer  bills  so  purchased  remained  for  up- 
wards of  a  year  in  the  possession  and  under  the 
control  of  the  bankers,  undistinguishable  from  any 
property  they  happen  to  possess.  During  the 
treaty  for,  and  before  the  completion  of,  the  mort- 
gage, the  bankers  failed,  having,  previously  tc 
that  event,  disposed  of  the  Exchequer  bills,  anc 
appropriated  the  proceeds  to  their  own  use : — 
Held,  affirming  the  decree  of  the  Court  below 
that  under  the  circumstances  the  purchase  of  the 
Exchequer  bills  was  proper;  but  that  it  was  the 
duty  of  B.  not  to  have  left  them  in  the  con- 
trol of  the  bankers,  and  to  have  distinguishec 


hem  from  the  property  of  the  bankers,  and  that 
le  must  make  good  the  loss  occasioned  by  his  ne- 
lect  to  take  that  step.     Mathew  v.  Brise,  15  Law 
J.,N.  S.,  L.C.,  39. 

The  testator  directed  his  trustees  to  invest  the 
residue  of  his  personal  estates  in  Government  or 
real  securities.  Some  of  the  cestuis  que  trust  and 
one  of  the  trustees  permitted  the  trust  monies  to 
remain  in  the  hands  of  the  other  trustees  at  inte- 
rest: — Held,  that  inasmuch  as  no  investment  was 
made,  the  trustees  were  chargeable  with  the  whole 
amount  of  trust  funds  possessed  by  them,  with  in- 
terest; but  were  not  answerable  for  the  amount 
of  consols  or  any  other  particular  security  in  which 
they  might,  according  to  the  directions  of  the 
will,  have  invested  the  trust  monies.  Sheppardv. 
Mouls,  4  Hare,  500. 

By  marriage  settlement,  lands  were  settled  on 
the  husband  for  life,  with  the  remainder  to  the 
first  and  other  sons  in  tail  male,  subject  to  a  term 
of  500  years  thereby  created  and  vested  in  trus- 
tees, for  the  purpose  of  raising  10,OOOZ.  for  the 
younger  children  of  the  marriage,  on  their  attain- 
ing the  age  of  twenty-one.  In  1804,  the  tenant 
for  life  died,  at  which  time  all  the  children  were 
of  age.  Upon  a  bill  being  filed  in  1830,  by  the 
representative  of  two  of  the  children  against  the 
tenant  in  tail  and  the  trustees  of  the  term,  to  have 
3000/.,  the  residue  of  the  10,OOOZ.,  raised  and  paid 
out  of  the  estate, — Held,  that,  inasmuch  as  there 
could  be  no  adverse  possession  by  a  trustee  as 
against  his  cestui  que  trust,  the  claim  was  not 
barred  by  the  40th  section  of  3  &  4  Will.  4,  c.  27. 
Young  v.  Waterpark  (Lord),  10  Jur.  1 — L.  C. 

Half  of  a  trust  fund,  held  on  the  trusts  of  a  set- 
tlement of  1778,  was  re-settled  by  a  settlement  of 
1791.  In  a  suit  to  administer  the  trusts  of  the  set- 
tlement of  1778,  that  half  was,  in  the  year  1809, 
ordered  to  be  transferred  to  the  trustees  of  the 
settlement  of  1791.  The  transfer  was  never  made, 
nor  was  it  ever  applied  for  by  the  trustees  of  the 
settlement  of  1791.  In  1827,  the  parties  benefi- 
cially entitled  under  the  settlement  of  1791  were 
adult  and  sui  juris.  The  then  present  investment 
of  the  trust  fund  was,  as  it  had  for  many  years 
before  been,  an  investment  in  India,  subject  to  the 
control  of  the  trustees  of  1778,  but  those  trustees 
were  and  had  long  been  in  England.  The  parties 
so  beneficially  entitled  knew  of  and  acquiesced  in 
the  investment,  and  never  required  that  their  half 
of  the  fund  should  be  transferred  to  the  trustees 
of  1791.  The  trust  fund  was  afterwards  lost  by  the 
failure,  in  1S30,  of  a  house  of  business  in  India: — 
Held,  that  the  parties  beneficially  entitled  were 
precluded  from  insisting  that  the  trustees  of  1778 
were  liable  to  make  good  the  loss  by  reason  of 
their  not  having  made  the  transfer  to  the  trustees 
'of  1791.  Munch  v.  Cockerell,  5  Myl.  &  Cr.  178. 

Trustees  in  England  held  liable  for  the  loss  of  a 
balance  of  money  which  they  knew  to  be   in  the 
hands  of  a  house  of  business  in  India,  and  not  in- 
vested upon  proper  securities,  although  the  cestuis 
que  trust  had  consented  that  the  house  in  Indi 
should  have  the  management  of  their  affairs  there 
for  it  did   not  appear  that  the  cestuis  que  trust 
knew  that  the  balance,  instead  of  being  properly 
invested,  remained  in  the  hands  of  the  house  in 
India.     Ib. 

Distinction  between  the  degree  of  knowledge 
and  sanction  necessary  to  exonerate  trustees  from 
a  breach  of  trust,  and  that  which  is  necessary  to 
preclude  the  cestuis  que  trust  from  complaining  of 
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an  omission  which,  if  concurred  in  by  the  cestuis 
que  trust,  did  not  constitute  a  breach  of  trust.   Ib. 

Where  several  defendants  are  involved  in  a 
breach  of  trust,  the  Court,  in  decreeing  relief  in 
respect  of  it,  decrees  the  costs  of  the  suit  against 
them  all,  on  the  principle  of  giving  the  plaintiff 
the  greater  security  for  the  payment,  and  without 
regard  to  the  relative  degrees  of  culpability  in  the 
defendants.  Lawrence  v.  Bowie,  2  Ph.  140; 
1  Coop. 241. 

A  trustee  letting  a  farm  originally  at  a  proper 
rent  will  not  be  held  personally  liable  for  the  dif- 
ference between  that  rent  and  the  rent  which,  at 
a  subsequent  period  of  the  tenancy,  might  have 
been  obtained,  merely  because  he  neglected  to 
give  notice  to  quit  a  few  months  after  there  ap- 
peared to  be  a  probability  that  the  price  of  agri- 
cultural produce  would  enable  him  with  propriety, 
as  between  landlord  and  tenant,  to  obtain  a  higher 
rent.  Ferraby  v.  Hobson,  2  Ph.  255;  16  Law  J., 
Chanc.,  499. 

And,  semble,  that  rule  would  be  applicable  even 
to  a  case  in  which  the  tenant  was  a  near  relation 
of  the  trustee,  unless  there  were  some  other  cir- 
cumstance to  confirm  the  suspicion  of  personal 
favour  which  that  relationship  is  calculated  to 
excite.  Ib. 

Testator  devised  his  freehold  lands  to  his  wife 
and  children  equally,  and  appointed  her  his 
trustee.  Under  her  marriage  settlement,  the  wife 
•was  entitled  to  a  sum  of  500/.,  charged  on  the 
land,  and  payable  on  the  death  of  the  testator. 
She  entered  into  receipt  of  the  rents,  as  devisee 
and  trustee  in  the  will : — Held,  that,  as  against  a 
subsequent  judgment-creditor,  with  whose  consent 
she  entered,  and  who  acted  gratuitously  as  her 
solicitor  in  the  matter  of  the  trusts  of  the  will, 
she  was  chargeable  only  with  such  parts  of  the 
rents  as  she  had  received  and  applied  to  her  own 
use.  Boyd  v.  Murdoch,  2  Jones  &  Lat.  203. 

A  money  fund,  belonging  to  the  wife,  was  vested 
in  trustees,  upon  trust  to  pay  the  interest  to  the 
husband  for  his  life,  or  until  he  should  take  the 
benefit  of  any  act  for  the  relief  of  insolvent 
debtors;  and  after  his  decease,  or  obtaining  the 
benefit  of  such  act,  upon  trust  to  pay  the  interest 
to  the  wife  for  her  life  ;  the  same  to  be  paid  to  her, 
in  case  of  the  insolvency  of  the  husband,  to  her 
separate  use;  and,  after  her  decease,  in  trust  for  the 
issue.  The  trustees,  at  the  instance  of  the  wife, 
committed  a  breach  of  trust,  by  lending  part  of 
the  trust  funds  to  the  husband,  who  afterwards 
was  discharged  as  an  insolvent.  Upon  a  bill  by 
the  wife  and  her  children,  to  make  the  trustees 
answerable  for  the  breach  of  trust: — Held,  that 
the  contingent  interest  of  the  wife,  for  her  sepa- 
rate use,  was  not  bound  to  make  good  to  the 
trustees  the  money  advanced  by  them  at  her 
request.  Mara  v.  Manning,  2  Jones  &  Lat.  311. 

Qusre,  whether  her  life  interest,  after  the  de- 
cease of  the  husband,  was  so  bound?  Ib. 

Semble,  that  if  the  discharge  of  the  husband,  as 
an  insolvent,  had  been  concerted  with  the  privity 
of  the  wife,  in  order  thereby  to  entitle  her  to  a 
present  interest  in  the  trust  funds,  and  defeat  the 
equity  of  the  trustees  against  her  husband,  the 
trustees  would  be  entitled  to  the  same  relief  against 
her  as  against  the  husband.  Ib. 

If  a  trustee  be  sued  in  Chancery  for  an  account, 
and  it  appears  that  he  has  properly  expended  sums 
of  money  for  the  protection  and  safety,  or  for  the 
maintenance  and  support  of  his  cestui  que  trust 


at  a  time  when  he,  though  adult,  was  incapable  of 
taking  care  of  himself,  the  Court  will  allow  him 
credit,  in  account,  for  such  sums  of  money.  Nel- 
son v.  Duncombe,  9  Bea.  211;  10  Jur.  399  ;  15  Law 
J.,  Chanc.,  296. 

A  copyholder  agreed  to  demise  a  tenement 
within  the  manor  for  sixty-three  years,  on  a  build- 
ing lease,  and,  as  the  custom  did  not  allow  a  lease 
to  be  made  for  more  than  twenty-one  years,  the 
copyholder  agreed  to  execute  a  lease  for  twenty- 
one'years,  with  a  covenant,  for  himself,  his  heirs 
and  assigns,  to  renew  the  lease  for  a  further  term 
of  twenty-one  years  at  the  expiration  of  the  first, 
and  for  a  further  term  of  twenty-one  years  at  the 
expiration  of  the  second  term.  The  copyholder 
died  before  the  lease  was  executed,  having  de- 
vised the  premises  to  a  trustee: — Held,  on  a  bill 
by  the  lessee  against  the  trustee  for  specific  per- 
formance, that  the  trustee,  having  no  beneficial 
interest  in. the  estate,  was  not  bound  in  the  lease 
for  twenty-one  years  to  enter  into  any  covenant 
for  the  renewal  of  the  lease  at  the  expiration  of 
that  term,  and  that  he  could  only  be  required  to 
covenant  against  his  own  acts.  Worley  v.Framp- 
ton,  5  Hare,  560 ;  16  Law  J.,  Chanc.,  102. 

Quaere,  whether,  if  the  trustee  had  brought  his 
bill  for  specific  performance  against  the  lessee, 
the  lessee  would  have  been  compelled  to  perform 
the  contract  if  the  trustee  had  declined  to  cove- 
nant for  renewal  1  Ib. 

It  was  recited  in  a  marriage-settlement,  that  it 
was  agreed  that  5000/.  Consols,  part  of  the  lady's 
estate,  should  be  transferred  to  trustees,  and  a 
covenant  was  entered  into  for  the  transfer  thereof 
accordingly,  upon  trusts  for  the  benefit  of  the  in- 
tended husband  and  wife,  and  the  children  of  the 
marriage.  At  the  date  of  the  settlement,  a  sum  of 
4946Z.  2s.  8d.  Consols  only  was  standing  in  the 
name  of  the  lady.  The  trustees  neglected  to  get 
in  this  sum,  or  to  enforce  performance  of  the 
covenant ;  and  the  fund  was  long  afterwards  sold 
out  by  husband  and  wife,  and  the  proceeds  ap- 
propriated by  them  : — Held,  at  the  suit  of  a  child, 
that  the  trustees  were  liable,  to  the  extent  of  the 
4946Z.  2s.  8rf.,  to  make  good  the  amount  agreed 
to  be  settled.  Fenwick  v.  Greenwell,  11  Jur. 
620— R. 

J.  L.,  by  will,  bequeathed  to  W.  L.  8700J.,  in 
trust,  when  S.  L.  should  attain  twenty-five,  or 
sooner,  at  his  discretion,  to  buy  land,  and  cause 
the  same  to  be  conveyed  to  S.  L.  for  life,  remain- 
der to  her  issue  in  tail,  and,  in  default  of  issue,  to 
him,  W.  L.,  in  fee.  W.  L.,  by  his  will,  gave  the 
residue  of  his  real  and  personal  estate  to  trustees, 
to  apply  the  rents  and  profits  for  the  benefit  of  S. 
L.  till  twenty-five,  or  marriage,  and  immediately 
after  to  settle  the  same  trust  estates,  or  such  part 
as  they  should  think  proper,  for  the  benefit  of  S. 
L.  for  life,  for  her  separate  use,  then  for  her 
children,  and,  in  default  of  issue,  for  the  benefit 
of  A.  L.,  her  mother;  and,  as  to  such  parts  as 
they  should  not  think  proper  to  settle,  upon  trust 
to  convey  the  same  to  S.  L.  absolutely.  S.  L.  at- 
tained twenty-five,  and  died  unmarried  and  intes- 
tate, no  settlement  having  been  executed  by  the 
trustees.  After  her  death,  the  trustees  executed 
a  deed,  by  which  the  real  and  personal  estate  was 
conveyed  to  the  use  or  for  the  benefit  of  A.  L., 
the  mother,  absolutely.  Part  of  this  real  estate 
had  been  purchased  with  part  of  the  8700/.,  and 
conveyed  upon  the  trusts  of  J.  L.'s  will.  The 
heir-at-law  of  J.  L.,  who  was  also  heir-at-law  of 
W.  L.,  and  also  of  S.  L.,  filed  a  bill  to  set  aside 
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the  deed  : — Held,  that  it  was  void. 
Lancashire,  11  Jur.  1024 — V.  C.  B. 

10  4-  11  Viet.  c.  96.]  — A  trustee,  desiring  to 
avail  himself  of  the  above  act,  asked  for  an  order 
on  the  Accountant-General  to  allow  a  sum  of  trust 
money  to  be  paid  into  the  bank  in  his  name.  The 
Master  of  the  Rolls  declined  to  make  any  order, 
as  his  impression  was,  that  the  Accountant-Gene- 
ral  would  receive  the  money  without  one.  In  re 
Biggs,  11  Jur.  958— R. 

A  trustee  of  a  will,  who  had  formally  renounced 
that  character  by  a  deed  which  purported  (but  in- 
effectually) to  appoint  a  successor,  being  applied 
to  eleven  years  afterwards  to  join  with  his  origi- 
nal co-trustee  in  a  deed  purporting  to  be  an  exer- 
cise of  a  discretionary  power  which  could  only  be 
exercised  by  the  two  trustees  of  the  will  for  the 
time  being,  refused  to  do  so  without  an  indemnity, 
but  ultimately,  on  being  indemnified,  executed  the 
deed  : — Held,  that  he  could  not  resume  his  posi- 
tion as  trustee  for  such  a  purpose,  and  that,  even 
if  he  could,  his  execution  of  the  deed,  under  the 
circumstances  stated,  could  be  regarded  only  as  a 
mere  formal  act,  and  not  as  an  exercise  of  that 
discretion  which  was  essential  to  a  due  execution 
of  such  a  power.  Lancashire  v.  Lancashire,  2  Ph. 
657;  12  Jur.  363  ;  17  L.  J.,  Chanc.,  270. 

A  debt  due  from  a  trading  firm  of  four  persons 
was,  with  their  knowledge,  assigned  by  the  credi- 
tor to  two  of  the  partners,  upon  certain  trusts. 
One  of  the  partners  (not  a  trustee)  afterwards  re- 
tired, leaving  the  new  firm  sufficient  assets  to  dis- 
charge all  the  liabilities  of  the  old  firm.  The  trus- 
tees, with  the  knowledge  of  the  retiring  partner, 
permitted  the  trust  fund  to  remain  outstanding 
upon  the  security  of  the  new  firm.  It  was  after- 
wards lost,  in  consequence  of  breaches  of  trust  to 
which  the  retiring  partner  was  a  consenting  party  : 
— Held,  that  he  was  answerable,  qua  debtor,  to 
the  cestui  que  trust  for  the  loss;  but  the  Court 
would  not  give  relief  against  him  as  a  person  who 
had  concurred  in  the  breach  of  trust,  for  the  bill 
did  not  ask  that  relief  against  him.  Cummins  v. 
Cummins,  3  J.  &  L.  64. 

Though  the  settlor  should  authorize  the  trustees 
to  continue  the  trust  funds  upon  the  personal  secu- 
rity of  a  trading  firm,  in  which  he  had  invested 
them,  yet  the  trustees  are  guilty  of  a  breach  of 
trust,  if,  upon  a  change  taking  place  in  the  firm, 
they  permit  the  fund  to  remain  upon  the  personal 
security  of  the  new  firm.  Ib. 

A  trustee,  who  was  a  solicitor,  came  to  a  final 
settlement  of  accounts  with  his  cestuis  que  trust, 
and  thereupon  a  general  release  was  executed. 
In  the  accounts,  the  trustee  had  taken  credit  for 
bills  of  costs  for  professional  services,  to  which, 
under  the  general  rule,  he  was  not  entitled.  The 
cestuis  que  trust  were  assisted  on  the  occasion  by 
an  independent  solicitor,  who  perused  the  bills, 
and  settled  and  attested  the  release  : — Held,  under 
the  circumstances,  that  the  trustee  was  entitled  to 
the  benefit  of  the  release.  Stanes  v.  Parker, 
9  Beav.  385. 

A  testator  gave  power  to  his  trustees  to  become 
lessees  of  the  trust  property.  One  of  them  availed 
himself  of  it,  and  the  other  trustee  did  not  actively 
interfere  in  the  management  of  the  trust.  The 
trustee-lessee  was  removed  by  the  Master  of  the 
Rolls,  at  the  instance  of  the  cestuis  que  trust,  on 
the  ground  of  the  inconsistency  of  his  duties  of 
lessee  and  trustee,  and,  upon  appeal,  on  that  and 
other  grounds.  Passingham  v.  Sherborn,  9  Beav. 
424. 


On  a  settlement  of  account  between  a  cestui  que 
trust  and  trustee,  a  solicitor,  the  latter  charged  for 
professional  services  in  the  trust.  A  release  was 
executed,  but,  the  cestui  que  trust  not  having  had 
any  independent  professional  assistance  on  the 
occasion,  the  Court  relieved  him  from  the  profes- 
sional charges  beyond  costs  out  of  pocket.  Todd 
v.  Wilson,  9  Beav.  486. 

Where  trustees  for  sale  sell  the  trust  property, 
and  place  the  conveyance,  executed  by  them  and 
having  their  receipt  indorsed,  in  the  hands  of  a 
solicitor,  who  receives  and  misapplies  the  pur- 
chase-money, they  are  liable  for  a  breach  of  trust. 
Ghost  v.  Waller,  9  Beav.  497. 

A  marriage  being  in  contemplation,  A.  B.,  the 
intended  wife,  conveyed  property  to  trustees  for 
herself  until  marriage,  and  then  for  her  separate 
use  for  life,  without  power  of  anticipation  ;  and 
subject  to  certain  interests  to  her  husband  and 
children,  if  any,  for  herself.  Before  the  marriage 
took  effect,  the  trustees  committed  a  breach  of 
trust,  against  which  A.  B.,  by  her  solicitor,  gave 
an  indemnity.  The  marriage  took  effect  two  years 
after  the  settlement,  and  the  husband  died  without 
children  : — Held,  that  the  indemnity  was  valid 
and  subsisting,  and  that  the  trustees  had  been 
released  from  their  liability.  Ib. 

In  a  suit  by  children  against  trustees  to  make 
them  liable  for  a  breach  of  trust,  it  was  alleged  by 
the  trustees,  that  their  co-defendant,  the  tenant  for 
life,  had  concurred  ;  the  decree  was  made  against 
the  trustees,  without  prejudice  to  any  right  or 
remedy  they  might  have  against  the  tenant  for  life. 
Meyer  v.  Montriou,  9  Beav.  521. 

Trustees  made  personally  responsible  for  the 
consequences  of  their  neglect  to  enforce  a  cove- 
nant contained  in  a  marriage  settlement.  Fenwick 
v.  Greenwell,  10  Beav.  412;  11  Jur.  620. 

By  a  marriage  settlement  it  was  covenanted  and 
agreed,  that  5000/.  Consols,  part  of  the  wife's  pro- 
perty, should  be  transferred  to  trustees  upon  cer- 
tain trusts  for  the  husband,  wife,  and  children. 
At  the  time  of  the  settlement,  a  sum  of  4946/.  was 
standing  in  the  name  of  the  wife  ;  but  the  trustees 
took  no  steps  to  enforce  a  transfer,  and  it  was  sold 
out  and  misapplied  by  the  husband  : — Held,  that 
the  trustees  were  personally  responsible  for  the 
loss.  Ib. 

Held,  secondly,  that  they  were  not  relieved  from 
their  liability  by  the  trustee  indemnity  clause,  de- 
claring that  they  should  not  be  liable,  "for  any 
casual  or  involuntary  loss,"  without  their  wilful 
default,  but  "  for  such  monies  only  as  should 
actually  come  to  their  hands."  Ib. 

A.  placed  his  son,  who  was  much  addicted  to 
intemperance,  under  the  care  of  B.,  a  relation  by 
marriage,  and,  at  his  death,  left  his  son  an  annuity 
of  500/.  The  son  resided  with  B.  for  several 
years  after  his  father's  death,  and  until  a  few 
months  before  his  own  death  B.  always  accom- 
panied him  when  he  went  to  receive  his  annuity 
from  his  father's  executors,  and  he,  as  soon  as  he 
had  received  it,  handed  it  over  to  B.  to  keep  for 
him  ;  and  B.,  from  time  to  time,  gave  him  small 
sums,  and  paid  his  bills:  —  Held,  that  B.  was 
accountable  in  a  court  of  equity  for  what  he  had 
received  from  the  son.  Terry  v.  Wacher,  15  Sim. 
447. 

A  trustee  having,  under  a'  settlement,  a  power 
of  sale,  with  a  trust  for  interim  investment  in  the 
funds  or  on  real  security,  concurred  in  a  sale,  and 
Dcrmittcd  the  tenant  for  life  to  receive  the  pur- 
chase-money, which  was  not  invested  according 
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to  the  trust :  — Held,  that  the  cestui  que  trust  has 
not  the  option  of  requiring  the  trustee  to  replace 
the  purchase-money,  with  interest,  or  to  buy  such 
a  sum  of  stock  as  the  proceeds  of  the  sale  would 
have  purchased  if  invested  at  the  time.  Rees  v. 
Williams,  1  De  G.  &  S.  314. 

An  allegation  in  the  trustee's  answer,  that  par 
of  the  purchase-money  had  been  laid  out  by  the 
tenant  for   life   in   the   purchase  of  an   estate,   o 
which  the  plaintiff  was  in   possession — Held,  noi 
to  constitute  a  ground  for  directing  by  the  decree 
an  inquiry  as  to  the  fact,  the  matter  being  properly 
the  subject  of  a  cross  suit.     Ib. 

A  marriage  settlement,  made  in  1811,  recited 
that  the  husband  was  entitled  to  20,000  rupees, 
secured  by  a  note  of  the  East  India  Company; 
and  10,000  rupees  part  thereof  were  thereby  as- 
signed (with  certain  property  of  the  wife)  to  the 
trustees  of  the  settlement,  upon  trust  for  the  hus- 
band and  wife,  for  their  lives,  with  remainder  for 
the  children  of  the  marriage.  One  of  the  trustee 
died  six  months  after  the  settlement  was  made. 
The  husband  died  in  1S19,  and  the  wife  in  1822. 
The  trustees  did  not,  nor  did  the  survivor,  take 
any  step  during  the  lifetime  of  the  husband  to 
recover  the  10,000  rupees.  After  they  had  at- 
tained their  ages  of  twenty-one  years,  the  children 
filed  a  bill  against  the  surviving  trustee  and  the 
representatives  of  the  deceased  trustee  for  an 
account  of  the  trust  funds,  charging  them  with  the 
10,000  rupees.  Under  a  reference  to  the  Master 
to  inquire  whether  the  defendant  might,  by  due 
diligence,  have  received  or  got  in  the  10,000  sicca 
rupees,  the  defendant  produced  evidence,  showing 
it  to  have  been  the  common  belief  of  persons  who 
knew  the  husband,  that  he  was  not  possessed  of 
any  such  property,  but  no  proof  was  given  that  the 
husband  was  insolvent;  and  the  Court  charged  the 
surviving  trustee  with  the  fund,  and  interest  from 
the  death  of  the  wife,  and  directed  a  reference  to 
inquire  the  value  of  the  10,000  rupees  at  the  time 
of  the  settlement.  Simes  v.  Eyre,  6  Hare,  137. 

Where  the  disposition  of  a  trust  estate  amongst 
certain  objects  is  made  by  the  author  of  the  trust 
to  depend  upon  the  discretion  of  the  trustee,  the 
Court  will,  in  a  proper  suit,  inquire  into  the  man- 
ner in  which  the  trust  has  been  administered,  and 
require  that  such  discretion  shall  be  fairly  and 
honestly  exercised  ;  and  so  long  as  it  appears  to 
be  so  exercised,  the  Court  will  not  deprive  the 
trustee  of  the  discretionary  power  which  he  pos- 
sesses, or  assume  itself  the  exercise  of  that  power  ; 
but  to  avoid  a  repetition  of  suits,  where  there  is 
reason  to  apprehend  that  the  conduct  of  the  trus- 
tee may  be  liable  to  question,  the  Court  may  re- 
quire the  discretion  of  the  trustee  to  be  exercised 
under  its  view.  Costabadie  v.  Costabadie,  6  Hare, 
410;  11  Jur.  345;  16  L.  J.,  Chanc.,  259. 

A  testator  left  a  sum  of  stock  to  trustees,  to  be 
applied  for  the  maintenance  of  his  two  grand- 
daughters till  twenty-one,  and  then  to  be  divided 
between  them.  The  Court  refused  to  assume  as  a 
fact  against  one  of  these  grand-daughters,  who, 
after  the  lapse  of  many  years,  was  claiming  her 
share  of  the  principal  fund  against  the  estate  of 
the  surviving  trustee,  that  that  share  had  been 
expended  by  the  trustees  in  maintaining  her. 
Clarke  v.  Wyburn,  12  Jur.  613— C. 

Quaere,  whether  the  trustees  would  have  a  right 
so  to  have  applied  the  principal  fund.  Ib. 

A  testator  gave  all  his  residuary  estate  to  trus- 
tees, upon  trust  to  convert  and  invest  in  Govern- 
ment funds  or  real  securities,  and  pay  income  to 


J  A.  for  life,  and,  on  his  decease,  to  distribute  the 
capital  amongst  his  children.  Part  of  the  resi- 
due consisted  of  Bank  stock,  London  Dock  stock, 
a  debt  secured  on  mortgage  of  road  tolls  and  toll- 
houses, and  a  debt  secured  by  bond  of  commis- 
sioners of  sewers  : — Held,  that  a  mortgage  on 
tolls  and  toll-houses  and  sewers  bonds  were  not 
real  securities  ;  that  a  loss  having  arisen  from 
delay  in  converting  the  Bank  stock  and  sewers 
bonds,  it  could  not  be  set  off  against  a  gain  which 
arose  from  the  London  Dock  stock,  the  conversion 
of  which  was  also  unduly  delayed.  Robinson  v. 
Robinson,  12  Jur.  969 — R. 

Held,  also,  that  tenant  for  life  was  only  entitled 
to  income  at  31.  per  cent.,  in  respect  of  those 
parts  of  the  residue,  from  the  time  when  they 
ought  to  have  been  converted.  Ib. 

Infants  being  entitled  in  remainder  to  stock 
under  a  will  which  gave  the  trustees  power  to  lay 
out  on  real  security,  the  dividends  of  which  were 
given  to  a  married  woman  for  life,  the  Court,  on 
the  petition  of  the  trustees  and  the  tenant  for  life, 
refused  to  permit  the  stock  to  be  sold  out  and  in- 
vested on  mortgages.  Barry  v.  Marriott,  12  Jur. 
1043— V.  C.  B. 

Upon  petition  that  a  sum  of  12007.  paid  by  a  rail- 
way company,  for  the  purchase  of  land,  might  be 
applied  in  part  payment  of  2SOOZ.  for  another 
estate,  which  estate  was  to  be  mortgaged  as  a 
security  for  the  remainder  of  the  purchase-money, 
the  Court  refused  the  petition,  on  the  ground  that 
the  trustees  of  the  fund  were  not  authorized  in 
laying  out  the  money  in  the  purchase  of  an  equity 
of  redemption.  The  petitioner  subsequently  pro- 
posed to  make  up  the  necessary  amount  for  the 
purchase  out  of  his  own  pocket,  and  prayed  that 
the  estate  might  be  conveyed  without  a  reference. 
The  Court  refused  to  make  the  order  without  a 
reference  to  the  Master  to  approve  of  the  title. 
Craven,  Ex  parte,  17  L.  J.,  Chanc.,  215— V.  C.E. 

New  Trustees — Executor  and  Devisee  of  surviving 
Trustee.] — A.  B.,  the  survivor  of  a  number  of  trus- 
tees, appointed  C.  D.  his  executor,  and  bequeathed 
to  him  all  property  vested  in  him,  A.  B.,  as  trus- 
tee : — Held,  that  C.  D.  was  not  thereby  constituted 
a  trustee  in  the  place  of  A.  B.,  no  intention  to 
that  effect  being  apparent  in  the  creation  of  the 
trust.  Mortimer  v .  Ireland,  1 1  Jur.  721;  16  Law 
J.,  Chanc.,  416— C. 

Appointment  of — generally.] — Testator  devised 
his  real  estates  to  A.,  B.,  C.,  and  D.,  and  their  heirs, 
on  certain  trusts,  which  required  the  legal  estate 
to  be  vested  in  them,  and  gave  a  power  of  sale  to 
them,  or  the  survivors  or  survivor  of  them,  or  the 
heirs  of  the  survivor,  and  declared  that  their  or  his 
receipts  or  receipt  should  be  a  good  discharge  to 
the  purchaser,  and,  if  any  of  them  should  die  or 
decline  to  act,  that  it  should  be  lawful,  and  he 
thereby  willed  and  directed  that  the  survivors  of 
them  should,  immediately  or  within  two  months 
afterwards,  by  any  deed  nominate  some  fit  person 
to  be  a  trustee  in  his  place.  D.  died ;  and  A.  and 
B.  by  one  deed,  and  C.  by  another,  (both  of  which 
were  executed  more  than  two  lunar  months,  but 
less  than  two  calendar  months  after  D.'s  death), 
nominated  a  new  trustee,  but  did  not  convey  the 
legal  estate  to  him.  A.,  B.,  C.,  and  the  new  trus- 
tee, agreed  to  sell  the  estates  to  M.,  who  objected 
to  complete  his  purchase,  first,  because  the  appoint- 
ment of  the  new  trustee  had  not  been  made  within 
two  lunar  months;  secondly,  because  it  had  not 
been  made  by  one  single  deed;  and,  lastly,  because 
the  power  of  sale  was  suspended  during  the  vacancy 
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in  the  trust.  The  Court  overruled  the  objections 
but  held  that  the  new  trustee  had  not  been  dul 
appointed,  because  no  conveyance  had  been  exe 
cuted  to  him  ;  notwithstanding  which,  that  A.,  B. 
and  C.  could  make  a  good  title,  and  give  un  effectua 
discharge  for  the  purchase-money.  Warburton  v 
Sandys,  14  Sim.  622. 

The  Court  held,  also,  that  the  new  trustee 
though  not  duly  appointed,  might  join  with  A.,  B. 
and  C.  in  a  suit  for  a  specific  performance.  Ib. 

Appointment  of,  by   Court.]  — Where   part  of  a 
trust  fund  has  been  misappropriated,  the  Court  wil 
not  appoint  new  trustees  of  the  portion   left,  bu 
will  appoint  trustees  of  the  whole  fund,  protecting 
them  (in  case  of  expense  or  difficulty  in  recover- 
ing   the   portion    lost)    by    directing   an    inquiry 
whether  it  would  or  would   not  be  for  the  benefi 
of  the  trust  property,  that  any  and  what  proceed- 
ings should  be  taken   for  the  recovery  of  the  par 
which    has  been  misapplied.     Bennett  v.  Burgis, 
15  Law  J.,  N.  S.,  V.  C.  W.,  231;   10  Jur.  153. 

The  Court  may  appoint  a  new  trustee  on  petition, 
under  1  Will.  4,  c.  60,  s.  22,  although  the  instru- 
ment creating  the  trust  contains  a  power  to  appoinl 
new  trustees.  In  re  Foxhall,  2  Ph.  281;  16  Law 
J.,  Chanc.,  498. 

By  marriage  settlement  a  judgment  was  vested 
in  trustees,  and  it  was  declared,  that,  if  the  wife 
should,  with  the  consent  of  her  husband,  think  it 
advisable  to  call  in  the  sum  secured  thereby,  the 
trustees  were  to  permit  her  to  use  her  discretion 
as  to  the  re-investment  of  same.  One  trustee 
died  ;  the  other  was  out  of  the  jurisdiction.  The 
wife,  with  the  consent  of  her  husband,  called  in 
the  money;  and  she  and  her  husband  assigned  the 
judgment  to  a  third  person,  who  advanced  the 
money  ;  but  the  surviving  trustee  refused  to  exe- 
cute the  assignment,  and  desired  to  be  discharged 
from  the  trusts.  The  Court,  thinking  that  the  real 
object  of  the  parties  was,  not  to  continue  the 
money  in  settlement,  but,  under  colour  of  the 
power,  to  get'it  out  of  settlement,  refused  to 
appoint  new  trustees.  In  re  Molony,  2  Jones  & 
Lat.  391. 

The  Court,  in  decreeing  the  appointment  of  new 
trustees,  will  not  direct  a  power  to  be  inserted  in 
the  deed,  for  appointing  new  trustees  toties  quoties. 
Bowles  v.  Weeks,  14  Sim.  591. 

In  a  suit  to  appoint  new  trustees  of  a  settle- 
ment, where  a  part  of  the  trust  property  had  been 
lost  by  previous  negligence  or  breach  of  trust,  the 
Court  refused  to  confine  the  trust  to  the  remaining 
property,  but  appointed  the  new  trustees  to  be 
trustees  of  the  whole  of  the  property  comprised  in 
the  settlement,  directing  (for  the  protection  of  the 
new  trustees)  a  reference  to  inquire  whether  it 
would  be  proper  to  take  proceedings  for  the  re- 
covery of  the  property  which  had  been  lost.  Ben- 
nett v.  Burgis,  5  Hare,  295;  10  Jur.  153  ;  15  Law 
J.,  Chane.,  231. 

New  Trustees,  Appointment  of.]  — The  Court  re- 
fused to  appoint  a  new  trustee  on  petition,  where 
the  object  of  the  parties  was  to  convey  an  estate 
to  a  purchaser,  pursuant  to  a  contract  for  sale,  to 
which  the  old  trustee  ought  to  have  been,  but  was 
not  a  party.  Lloyd,  Inre,  3  J.  &  L.  255. 

A  trustee  who  is  entitled  to  be  discharged  from 
his  trust  is  bound  to  show  that  there  is  some  other 
person  ready  to  accept  the  trust.  If  no  person 
will  accept  the  trust,  the  Court  may  be  oblfged  to 
keep  the  trustee  before  it,  and  not  discharge  him; 
but  it  will  take  care  that  the  trustee  shall  not 


suffer  thereby. 
519. 


Courtenay  v.  Courtenay,  3  J.  &  L. 


On  a  bill  filed  for  the  appointment  of  new  trus- 
tees, the  Court  refused  to  do  more  than  make  a 
reference  for  the  appointment,  and  declined  to  di- 
rect that  the  parties  appointed  new  trustees  should 
have  the  same  power  to  appoint  new  trustees  from 
time  to  time,  in  the  same  events,  as  were  given  to 
the  original  trustees  of  the  settlement.  Oglander 
v.  Oglander,  12  Jur.  786;  17  L.  J.,  Chanc.,  439— 
V  .  0.  i>. 

One  of  the  trustees  under  a  will  had  disclaimed, 
and  another  had  become  lunatic  :  —  Held,  upon  the 
petition  of  the  sole  acting  trustee  and  the  cestui 
que  trusts  in  the  matter  of  the  lunacy,  that  the 
Court  had  no  jurisdiction  to  appoint  a  new  trustee 
in  the  place  of  the  disclaiming  trustee;  but  the 
Court  appointed  two  persons  trustees  in  the  place 
of  the  lunatic.  Smith,  In  re,  17  L.  J.,  Chanc., 
415  —  C. 

Where  stock  is  standing  in  the  names  of  trus- 
tees, one  of  whom  becomes  a  lunatic,  and  new 
trustees  are  appointed  in  his  place,  the  Court  will 
not  order  a  transfer  of  the  stock  to  be  made  to  the 
cestuis  que  trust,  but  it  must  be  transferred  to  the 
old  and  new  trustees.  Ib. 

Infant  Trustee,  Conveyance  by.]  —  Form  of  order 
upon  an  application  for  an  infant  mortgagee  to  con- 
vey under  the  stat.  1  Will.  4,  c.  60,  s.  6.  In  re 
Halliday,  1  Drury,  3. 

A  petition  under  the  1  Will.  4,  c.  60,  stated, 
that,  in  1823,  the  testator  devised  real  estate  to  a 
trustee  to  pay  debts,  and,  after  payment  thereof, 
in  trust  for  the  petitioner;  that  he  died  in  1824, 
and  thereupon  the  petitioner  entered  ;  that  many 
years  ago  petitioner  and  the  trustee  sold  part  of 
the  estate,  and  paid  all  the  debts;  that  the  trustee 
had  died,  and  that  his  heir  was  a  minor,  and  it 
prayed  a  conveyance  of  the  legal  estate.  The 
ourt  directed  inquiries,  whether  the  minor  was 
a  trustee  for  the  petitioner  alone,  discharged  of 
debts,  and  the  trusts  of  the  will.  In  re  Barry, 
2  Jones  &  Lat.  1. 

Although  where  an  estate  devised  in  settlement 
is  ordered  to  be  sold  for  payment  of  debts,  an  in- 
fant remainder-man  may  be  ordered,  under  1  1  Geo. 
4  &  1  Will.  4,  c.  47,  s.  11,  to  join  with  the  tenant 
'or  life  in  conveying  the  estate  to  the  purchaser; 
r'et  an  effectual  conveyance  may  be  made  by  the 
,enant  for  life  alone,  under  the  12th  section  of  the 
act.  Walker  v.  Aston,  14  Sim.  87. 

Costs  of.]  —  By  settlement  on  marriage  of  A. 

with  B.,  certain  trust  funds  were  assigned  to  three 
;rustees,  in  trust,  to  pay  the  annual  income  to  B. 
"or  life,  for  her  separate  use,  with  remainder  to  A. 
or  his  life  ;  with  remainder,  as  to  principal  monies, 
o  the  children  of  the  marriage.  The  trustees, 

on  the  application  of  A.,  and  with  the  consent  of 
}.,  invested  the  trust  funds,  in  contravention  of 
he  trusts  of  the  settlement,  in  the  purchase  of 

certain  copyhold  houses,  in  which  A.  claimed  an 
nterest,  under  an  agreement  entered  into  by  him 
vith  the  vendor  previously  to  the  date  of  the  pur- 

chase by  the  trustees.  A.  had  also  expended  a 
arge  sum  in  repairing  and  rebuilding  part  of  the 

louses,  and,  from  the  time  of  the  purchase  until 
ecently,  had  been  allowed  to  receive  the  rents 
nd  pay  them  to  his  wife.  Differences  having 
risen  between  A.  and  the  trustees  the  latter 
irected  their  solicitor  to  receive  the  rents,  and  to 
ommence  an  action  against  one  of  the  tenants, 
ho  refused  to  pay  the  rents  to  them.  On  bill 

iled  by  A.  against  the  trustees  and  his  wife  and 
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children,  praying  an  injunction  against  further  pro- 
ceedings in  the  action,  and  the  appointment  of  a 
receiver,  a  motion  for  a  receiver  on  his  behalf 
•was  refused,  with  costs.  Wiles  v.  Cooper,  15  Law 
J.,  N.  S.,  M.  R.,  129. 

One  of  the  trustees,  who  lived  at  a  distance  in 
the  country  from  the  other  two  trustees,  appeared 
by  separate  counsel  on  the  motion,  and  asked  for 
his  costs,  which  were  ordered  to  be  paid  him.  Ib. 

The  Court  will  give  to  the  administrators  of  a 
defaulting  executor  their  costs  of  suit  out  of  the 
assets  of  the  executor  that  have  been  received  by 
them.  Haldenby  v.  Spofforth,  15  Law  J.,  N.  S., 
M.  R.,  328. 

If  a  trustee  has  not  misconducted  himself,  even 
though  the  Court  punish  him,  as  by  making  him 
pay  interest  on  the  funds  in  his  hands,  yet  he  shall 
get  the  costs  of  the  suit;  but  if  his  account  be 
greatly  reduced  in  the  office,  he  shall  not  get  the 
costs  of  passing  it.  Fozier  v.  Andrews,  2  Jones 
&  Lat.  199. 

A  trustee  acting  as  solicitor  in  the  trust  matters, 
is  merely  entitled  to  costs  out  of  pocket.  The 
rule  is  not  inflexible;  and  compensation  may,  in 
special  cases,  be  made  him,  under  the  authority 
of  the  Court,  by  a  fixed  allowance,  but  not  by  al- 
lowing him  to  make  the  usual  professional  charges. 
Bainbrigge  v.  Blair,  8  Bea.  588  ;  9  Jur.  765. 

A.  assigned  leaseholds  to  B.,  in  consideration 
of  4001.  stated  to  have  been  paid  to  him  byB.  On 
the  next  day  B.  executed  a  deed,  declaring  himself 
to  be  a  trustee  of  the  leaseholds  for  A.'s  wife. 
The  deeds  were  afterwards  declared  to  be  fraudu- 
lent, and  void  as  against  A.'s  creditors  ;  and  the 
Court  refused  to  give  B.  his  costs,  because  the 
declaration  of  trust  recited,  falsely,  that  the  400/. 
was  the  separate  property  of  A.'s  wife,  and  that 
B.  had  received  it  from  her,  and  B.  had  signed  a 
receipt  for  it.  Turquand  v.  Knight,  14  Sim.  643. 

It  was  conceded  arguendo,  that  funeral  expenses 
and  costs  of  probate  were  not  included  in  the 
costs,  charges,  and  expenses  of  a  testator's  trus- 
tees. Collis  v.  Robins,  1  De  G.  &  S.  131. 

Bill  which  was  dismissed  with  costs  as  against 
the  principal  defendant,  dismissed  without  costs 
against  trustees  who  had  acted  in  a  manner  incon- 
sistent with  their  office.  Johnson  v.  Kershaw, 
11  Jur.  553— V.  C.  B. 

J.  L.,  by  will,  bequeathed  to  W.  L.  8700Z.  in 
trust,  when  S.  L.  should  attain  twenty-five,  or 
sooner,  at  his  discretion,  to  buy  land,  and  cause 
the  same  to  be  conveyed  to  S.  L.  for  life,  re- 
mainder to  her  issue  in  tail,  and,  in  default  of 
issue,  to  him  W.  L.  in  fee.  W.  L.,  by  his  will, 
gave  the  residue  of  his  real  and  personal  estate  to 
trustees,  to  apply  the  rents  and  profits  for  the 
benefit  of  S.  L.  till  twenty-five  or  marriage;  and 
immediately  after  to  settle  the  same  trust  estates, 
or  such  part  as  they  should  think  proper,  for  the 
benefit  of  S.  L.  for  life,  for  her  separate  use,  then 
for  her  children,  and,  in  default  of  issue,  for  the 
benefit  of  A.  L.,  her  mother  ;  and,  as  to  such  parts 
as  they  should  not  think  proper  to  settle,  upon 
trust  to  convey  the  same  to  S.  L.  absolutely.  S.  L. 
attained  twenty-five,  and  died  unmarried  and  in- 
testate, no  settlement  having  been  executed  by  the 
trustees.  After  her  death,  the  trustees  executed  a 
deed,  by  which  the  real  and  personal  estate  was 
conveyed  to  the  use  or  for  the  benefit  of  A.  L.,  the 
mother,  absolutely.  Part  of  this  real  estate  had 
been  purchased  with  part  of  the  S700/.,  and  con- 
veyed upon  the  trusts  of  J.  L.'s  will.  On  a  bill 


filed  by  the  heir-at-law  of  J.  L.,  who  was  also  heir- 
at-law  of  W.  L.,  and  also  of  S.  L.,  the  deed  was 
held  to  be  void.  Before  the  suit,  the  plaintiff  dis- 
closed his  pedigree  to  the  trustees,  which  was 
satisfactory  evidence  of  his  heirship ;  but  they 
forced  him  to  prove  the  same  in  the  cause,  and 
the  decree  was  made,  with  costs,  against  the  trus- 
tees, including  those  of  the  genealogical  evi- 
dence. Lancashire  v.  Lancashire,  11  Jur.  1024 — 
V.C.B. 

A  bill  contained  allegations  of  great  fraud 
against  trustees,  which  all  failed.  The  trustees 
were  removed,  but  not.  however,  on  the  ground 
of  misconduct : — Held,  that  they  were  entitled  to 
the  costs  of  the  whole  suit.  Passingham  v.  Sher- 
born,  9  Beav.  424. 

Costs  allowed  to  a  trustee  for  the  preparation  of 
certain  deeds  prepared  to  secure  the  restoration  of 
a  part  of  the  trust-fund,  but  not  acted  upon.  Ste- 
phens v.  Newborough  (Lord},  12  Jur.  319  ;  17  L.  J., 
Chanc.,  232— R. 

Costs  of  conference  fee  allowed.    Ib. 

Costs  of  two  counsel,  on  unopposed  motion  to 
pay  money  into  court,  allowed;  but  not  of  affidavit 
not  entered  in  the  order  as  read.  Ib. 

Costs  of  supplemental  briefs  on  petition  allowed, 
where  made  necessary  by  opposition  of  respond- 
ents, after  expressing  their  intention  not  to  oppose 
petition.  Ib. 

Costs  of  copy  of  correspondence,  laid  before 
counsel  as  instructions  to  prepare  bill,  disallowed. 
Ib. 

Observation  on  mode  of  paying  solicitors  for 
pleadings.  Ib. 

Two  trustees  held  stock,  subject  to  a  trust  as  to 
the  dividends  for  a  father  for  life,  and  as  to  the 
capital  for  his  only  daughter,  who  was  of  age, 
absolutely,  immediately  upon  his  death.  The 
father  and  daughter  took  the  opinion  of  an  ac- 
tuary as  to  the  value  of  the  daughter's  reversion- 
ary interest,  and  they  both  requested  the  trustees 
to  set  apart  so  much  of  the  stock  as  was  the  full 
value  of  her  interest  as  stated  by  the  actuary,  and 
to  transfer  the  remainder  of  the  fund  to  her  father. 
One  trustee  refused,  the  other  consented.  The 
father  and  daughter  then  borrowed  money  on 
mortgage  of  the  stock,  and  afterwards  they  and 
the  mortgagees  applied  to  the  trustees  to  transfer 
the  fund  into  the  names  of  the  father,  daughter, 
and  mortgagees.  One  trustee  again  refused,  but 
the  other  consented.  On  a  bill  filed  by  the  father, 
daughter,  and  mortgagees  for  a  transfer,  the  same 
was  directed,  and  the  refusing  trustee  was  or- 
dered to  pay  the  plaintiff's  costs  and  his  own 
costs  of  the  suit.  Firmin  v.  Pulham,  12  Jur.  410 
—V.  C.  B. 

The  Court  of  Chancery  does  not  justify  applica- 
tions to  Parliament  by  trustees  at  the  expense  of 
the  trust-fund  in  the  first  instance;  but  if  the 
Court  authorizes  the  application,  it  will  also 
authorize  the  payment  of  the  expenses  out  of  the 
trust-fund.  Attorney-General  v.  Norwich  (Mayor 
SfC.  of),  12  Jur.  424— V.  C.  E. 

Where  the  trustee  of  a  building  society  refused 
to  convey  trust  property,  and  a  petition  was  pre- 
sented for  the  Court  to  appoint  a  person  to  convey 
in  his  place — Held,  that  the  trustee  should  not 
have  been  served  with  the  petition,  and  was  enti- 
tled to  his  costs.  Third  Burnt  Tree  Building 
Society,  Re,  12  Jur.  595— V.  C.  E. 

Upon  a  bill  filed  on  behalf  of  an  infant  against 
two  trustees  for  maintenance  out  of  the  trust-fund, 
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the  trustees  answered  separately,  one  insisting 
that  the  fund  should  be  accumulated,  and  the 
other  that  the  dividends  should  be  paid  to  the 
father  of  the  infant  for  her  maintenance  : — Held, 
that  only  one  set  of  costs  could  be  allowed  to  the 
Webb  v.  Webb,  17  L.  J.,  Chanc.,  13— 


trustees. 
V.  C.  E. 

Trusts  for  Accumulation.] — Where  no  accumu- 
lation of  the  income  directed,  Sir  J.  Leach  and 
Sir  T.  Plumer  held,  that  the  income  of  the  residue 
for  the  first  year  must  be  added  to  the  capital. 
Turner  v.  Newport,  1  Cooper,  172,  n. 

Cestui  que  Trust.]  — Where  one  of  several  cestuis 
que  trust  institutes  a  suit  for  relief  in  respect  of  a 
breach  of  trust,  he  is  bound,  in  the  conduct  of  the 
suit,  to  take  care  of  the  interests  of  the  others  as 
well  as  of  his  own.  Williams  v.  Powell,  2  Ph. 
329. 

Palles  being  indebted  to  Ignatius  Goold  in  3000/., 
and  Sir  George  G.,  the  father  of  Ignatius,  being 
indebted  to  T.  and  H.  in  100PZ.,  for  recovery  ot 
which  they  had  instituted  an  action  at  law  against 
him  ;  an  arrangement  was  entered  into,  part  of 
which  was,  that  the  action  against  Sir  George  G. 
should  be  discontinued  ;  and  that  Palles  should 
pay  the  costs  of  it:  and  Palles,  pursuant  to  the 
agreement,  mortgaged  his  estate  for  1400Z.  to  a 
trustee,  upon  trust,  inter  alia,  to  secure  to  Sim- 
monds,  the  attorney  for  T.  and  H.  in  the  action, 
the  costs  of  the  plaintiffs  in  that  action,  to  be  paid 
as  therein  mentioned.  Simmonds,  though  named 
in  the  declaration  of  trust,  was  not  a  party  to  the 
arrangement: — Held,  that  he  was  not  entitled,  as 
a  cestui  que  trust  under  the  deed,  to  institute  a 
suit  to  carry  the  trust  of  it  into  execution;  and 
that,  having  done  so,  the  objection  might  be  taken 
by  any  party  to  the  suit.  Simmonds  v.  Palles, 
2  Jones  &  Lat.  489. 

Equitable  Jurisdiction  as  exercised  in  Trust  Mat- 
ters.]— A.  and  B.,  for  whom  land  had  been  pur- 
chased by  C.  with  a  view  to  its  being  resold  in 
building  lots,  on  the  land  being  conveyed  to  them, 
signed  a  paper  writing  purporting  to  be  a  memo- 
randum of  an  agreement  between  them  relative  to 
the  land,  by  which  it  was  agreed  "  that  they  should 
each  advance  half  the  purchase-money,  and  re- 
ceive interest  on  the  same  at  51.  per  cent.,  and 
that  they  were  to  have  each  one-third  interest  in 
the  purchase,  and  to  reserve  one-third  of  the  pro- 
fits arising  therefrom  for  C.,  in  lieu  of  his  commis- 
sion for  purchasing,  selling,  surveying,  valuing, 
and  laying  out  the  land  in  lots,  orany  other  services 
that  might  be  required  of  him  ;  but  that  it  was  clear- 
ly and  distinctly  understood  that  C.  should  have 
no  power  or  authority  whatsoever  over  the  land, 
and  that  he  should  not  be  entitled  to  receive  any 
compensation  therefrom  until  the  whole  was  sold 
and  paid  for."  The  land  having  afterwards  greatly 
increased  in  value,  A.  and  B.  refused  to  recognize 
C.'s  interest  in  the  speculation,  and  offered  him  a 
money  compensation  for  his  service.  Whereupon 
C.,  who  had  objected,  from  the  first,  to  the  clause 
in  the  memorandum  which  excluded  him  from  all 
control,  as  inconsistent  with  the  original  terms  for 
which  he  had  verbally  stipulated,  filed  his  fill  for 
an  immediate  sale  of  the  land.  And  the  Court, 
being  of  opinion  that  the  defendants,  by  repudia- 
ting the  trust  as  to  C.'s  share,  had  devolved  upon 
the  Court  the  discretion  which  they  had  by  the 


;hat  the  land  should  be  sold.     Dale  v.  Hamilton, 
2  Ph.  266;   11  Jur.  574;   16  Law  J.,  Chanc.,  397. 

The  Court  will  not,  in  a  suit  to  carry  the  trusts 
of  a  will  into  execution,  merely  declare  the  rights 
of  the  parties,  and  then  leave  them  to  act  on  that 
declaration  out  of  Court.  Brown  v.  Martyn,  2 
Jones  &  Lat.  333. 

Testator  devised  freeholds  and  leaseholds  to  four 
persons,  intending  them  to  hold  the  same  in  trust 
for  an  alien,  and,  shortly  afterwards,  informed 
three  of  them  of  his  intent;  and  those  three,  at 
his  request,  wrote  letters  to  him  acknowledging 
the  intended  trust.  After  his  death,  a  suit  was 
instituted  by  two  of  the  devisees  against  the  other 
two,  the  alien,  the  testator's  next  of  kin,  and  the 
Attorney-General  as  representing  the  Crown,  to 
have  the  rights  of  the  parties  declared.  The 
Court  refused  to  make  any  declaration,  except  that 
the  lands  were  not  subject  to  any  trust.  Burney 
v.  Macdonald,  15  Sim.  6. 

A  Scotchman,  by  a  testamentary  instrument  in 
the  Scotch  form,  bequeathed  all  his  personal  estate 
to  trustees,  in  trust  to  pay  legacies  and  annuities, 
and  the  income  of  the  surplus  to  A.  for  life,  and, 
on  A.'s  death,  to  invest  the  capital  in  the  purchase 
of  lands  in   Scotland.     The   trustees  named  in  the 
will  having  disclaimed,  the  Court  of  Session   ap- 
pointed  new   trustees,    who,  as   well  as  A.  and 
several  of  the  legatees  and  annuitants,  were  resi- 
dent in  Scotland.     A.  administered  to   the  testa- 
,or's  estate  in  England  ;  and  filed  a  bill  in  Chan- 
cery against  the  trustees,  for  the  usual   accounts 
of  the  testator's  estate  possessed  by  them,  and  to 
iave  the  residue  ascertained  and   secured.     The 
trustees  filed  a  cross  bill  for  an  account  of  the  tes- 
,ator's  estate  in  England  possessed  by  A.,  and  to 
iave    the    residue    ascertained   and  paid  over  to 
hem  upon  the  trusts  of  the  will.     The  Court  re- 
"used  to  relinguish  its  jurisdiction  over  the  fund 
n  A.'s    hands,    and  directed  it  to  be    paid  into 
]ourt,  and    to    be   invested    in    Consols,   and  the 
dividends  to  be  paid  to  A.  for  life.    Preston  v. 
Melville,  15  Sim.  85. 

The  testator  gave  to  the  executors  and  trustees 
appointed  by  his  will  so  much  of  his  personal 
estate  as  would  produce  a  certain  annuity,  upon 
trust  to  select,  appropriate,  and  set  apart  the 
same,  in  their  uncontrolled  discretion,  and  pay 
the  interest,  dividends,  and  annual  produce  thereof 
to  his  widow  for  her  life  or  widowhood  ;  and  if  the 
annual  produce  of  the  personal  estate  and  effects 
so  set  apart  and  appropriated  should  from  any 
cause  be  increased  or  reduced,  his  widow  was  to 
receive  such  increased  or  reduced  interest,  divi- 
dends, and  annual  produce  ;  and.  from  and  after 
her  decease  or  second  marriage,  the  testator  di- 
rected that  the  personal  estate  and  effects  so 
appropriated  or  set  apart  should  fall  into  his  resi- 
duary estate.  And  the  testator  empowered  his 
trustees,  at  their  own  discretion,  to  permit  the 
whole  or  any  part  of  his  personal  estate  to  re- 
mam  on  the  securities  on  which  the  same  might 
happen  to  be  at  his  decease,  or  otherwise  to  con- 
vert and  alter  the  same  at  their  own  absolute  dis- 
cretion. The  testator's  personal  estate  was  in- 
vested in  foreign  funds.  The  trustees  did  not 
exercise  their  discretion  as  to  the  appropriation  of 
the  investments  to  answer  the  annuity,  but  sub- 
mitted to  act  as  the  Court  should  direct : — Held, 
that  the  Court  would  not  direct  any  appropriation 


memorandum  reserved  exclusively  to  themselves, 
as  to  the  time  of  sale,  declared  C.  entitled  to  one- 
third,  and  referred  it  to  the  Master  to  inquire 
whether  it  would  be  for  the  benefit  of  all  parties 


of  the  foreign  funds  to  answer  the  annuity  to  the 
widow,  but  would  direct  the  annuity  to  be  raised 
by  the  purchase  of  Consols,  referring  it  to  the 
Master  to  inquire  what  part  of  the  existing  invest- 
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merits  it  would  be  proper  for  that  purpose  to  call 
in,  having  regard  to  the  interests  of  other  parties 
under  the  will.  Prendergast  \.  Lushington,  5 
Hare,  171. 

1  Will.  4,  c.  60,  s.  10.] — This  section  does  not 
apply  to  the  case  of  a  surviving  trustee  dying  in- 
testate. In  re  Lum's  Charity,  11  Jur.  256 — C. 

Trustee  Act,  10  4-  11  Viet.  c.  96.]— A  lady  whose 
title  to  a  sum  of  stock  depended  upon  there  having 
been  no  issue  of  her  marriage  with  her  late  husband, 
presented  a  petition  stating  that  fact,  and  praying 
that  the  stock  which  had  been  transferred  into 
court  under  this  act  might  be  transferred  to  her. 
The  Court,  notwithstanding  the  petition  was  sup- 
ported by  affidavits,  refused  to  make  the  order 
until  the  fact  on  which  the  petitioner's  title  de- 
pended had  been  found  by  the  Master.  Wood's 
Settlement  (Trustees  of),  In  re,  15  Sim.  469. 

Testator  gave  20007.  to  trustees,  in  trust  for  such 
of  his  nephews  and  nieces  as  should  be  living  at 
his  wife's  death,  and  the  issue  of  such  of  them  as 
should  be  then  dead.  Upon  the  wife's  death,  the 
trustees  paid  the  2000L  into  court,  under  this  act. 
Afterwards,  a  petition  was  presented  by  certain 
persons  claiming  shares  of  the  2000/.,  as  being  the 
issue  of  a  deceased  nephew  of  the  testator,  and 
praying  to  have  those  shares  paid  to  them.  The 
Court,  notwithstanding  the  petitioners  submitted  to 
bear  the  costs  of  the  inquiries  necessary  to  ascer- 
tain their  title,  considered  that  those  costs  ought 
to  be  borne  by  the  testator's  estate ;  and  also  that 
the  petitioners  might  be  entitled  to  interest  on  their 
shares;  and,  therefore,  it  directed  the  inquiries, 
but  without  prejudice  to  the  petitioners'  right  to 
file  a  bill ;  and  it  reserved  the  consideration  of 
costs,  and  ordered  the  trustees  to  be  served  with 
the  order.  Sharpens  Trustees,  In  re,  15  Sim.  470 ; 
12  Jur.  492 ;  17  L.  J.,  Chanc.,  395. 

Stock  standing  in  the  joint  names  of  surviving 
and  deceased  trustees  may  be  transferred  by  the 
survivors  to  the  Aecountant-General  under  this 
act.  Parry,  In  re,  6  Hare,  306  ;  12  Jur.  721. 

A  petition  for  payment  out  of  court  was  served 
on  a  party  who  did  not  appear  on  the  petition  to 
have  any  claim,  but  had  sent  notice  of  a  claim. 
She  now  disclaimed,  and  was  not  allowed  her 
costs.  Parry's  Trust,  Re,  12  Jur.  615— V.  C.  E. 

A  testator  bequeathed  a  fund  to  A.  B.  for  life, 
with  remainders  over.  The  fund  was  paid  into 
court  under  this  act.  On  a  petition  by  A.  B.  for 
payment  of  the  dividends,  which  was  not  served 
on'any  persons  claiming  in  remainder — Held,  that 
the  Court  could  not  allow  the  costs  out  of  the 
capital  of  the  fund.  Fletcher,  Ex  parte,  12  Jur. 
619  ;  17  L.  J.,  Chanc.,  169— V.  C.  B. 

A  testator  bequeathed   stock  for  the  benefit  of 

A.  B.   for  life,   with  a  direction,  that   after  her 
death  the  stock  should  fall  into  the  residue.     A. 

B.  married  C.  D.,  and  they  both  assigned  the  life 
interest  of  A-  B.  to  E.  F.     The  stock  was  trans- 
ferred into  court  under  this  act.     On  a  petition  by 
E.  F.  for  the  payment  of  the   dividends  during 
the   life    of  A.   B.,   not  served   on   the   residuary 
legatees — Held,  that  the  Court  could  not  allow  the 
costs  of  the  petition  out  of  the  capital.     Peart,  Ex 
parte,  12  Jur.  620;  17  L.J., Chanc.,  168— V.  C.  B. 

TURNPIKE— See  WAY. 


USE  AND  OCCUPATION  —  See  LANDLORD  AND 
TENANT. 

A  person  who  contracts  for  the  purchase  of  land. 


and  is  let  into  possession  by  the  vendor,  but  is 
prevented  from  completing  the  purchase  by  the 
vendor  failing  to  make  a  good  title,  is  not  liable, 
in  an  action  for  use  and  occupation  in  respect  of 
the  time  of  his  holding,  in  the  expectation  that 
such  good  title  would  be  made,  and  the  purchase 
would  be  completed.  Winterbottom  v.  Ingham, 
10  Jur.  4— Q.  B. 

In  an  action  for  use  and  occupation,  under  the 
general  issue,  defendant  may  show  that  A.  B.  had 
recovered  a  judgment  in  ejectment  for  the  pre- 
mises, and  that  he  had  attorned  and  paid  the  rent 
subsequently  accruing  due  to  A.  B.,  to  avoid  be- 
ing turned  out  of  possession.  Newport  v.  Hardy, 
10  Jur.  333— B.  C.— Coleridge. 

But,  with  respect  to  rent  previously  due,  he 
cannot,  under  the  general  issue,  set  up  as  a  de- 
fence, that  he  has  paid  it  to  A.  B.  Ib. 

In  an  action  for  use  and  occupation  against  de- 
fendants as  executors,  declaration  that  defendants 
as  executors  were  indebted  to  the  plaintiff  for  the 
use  and  occupation  of  certain  premises  held  of  the 
plaintiff  by  the  defendants  as  executors,  under  a 
demise  thereof  to  the  testator,  and  thereupon  de- 
fendants as  executors  promised  to  pay, — Held, 
upon  demurrer  to  a  plea,  that  the  declaration  was 
good  under  the  stat.  11  Geo.  2,  c.  19,  and  suffi- 
ciently charged  the  defendants  de  bonis  testatoris. 
Atkins  v.  Humphrey,  3  Dowl.  &  L.  612 ;  15  Law  J., 
N.  S.,  C.  P.,  123. 

A  joint-stock  company,  of  which  plaintiff  and 
defendant  were  both  directors,  occupied  a  house 
belonging  to  plaintiff.  A  draft  agreement,  pre- 
pared by  plaintiff's  attorney,  was  submitted  to  the 
solicitors  of  the  company,  and  by  them  approved 
and  returned  ;  and,  at  a  subsequent  meeting  of  the 
directors,  a  resolution  was  made  empowering  the 
solicitors  to  sign  the  agreement  on  behalf  of  the 
company.  The  agreement,  however,  was  never 
executed.  In  debt  for  use  and  occupation,  plain- 
tiff offered  the  draft  in  evidence,  not  as  an  agree- 
ment binding,  per  se  (it  being  neither  dated, 
stamped,  nor  signed),  but  for  the  purpose  of  show- 
ing that  the  occupation  of  the  premises  was  to  be 
by  the  other  directors,  exclusive  of  himself:  — 
Held,  that  the  draft  was  inadmissible  for  want  of  a 
stamp,  inasmuch  as  it  could  only  be  relied  on  as 
proof  of  the  special  agreement,  plaintiff's  posi- 
tion precluding  him  from  maintaining  an  action 
against  a  co-director  upon  an  implied  contract. 
Chadwick  v.  Clarke,  1  C.  B.  700. 

Where  the  vendee  of  an  estate  sold  by  auction 
has  been  suffered  to  enter  upon  and  hold  the  pre- 
mises while  the  title  was  under  investigation,  and 
the  contract  has  afterwards  been  determined  for 
want  of  title,  the  vendor  cannot  on  these  grounds 
only  recover  for  use  and  occupation,  although  a 
jury  find  that  the  occupation  has  been  beneficial. 
Winterbottom  v.  Ingham,  7  Q.  B.  611. 

Premises  were  demised  by  A.  to  B.  from  the 
25th  of  March,  1844,  for  a  twelvemonth  certain, 
and  from  thence  until  determined  by  a  six  months' 
notice  from  B.,  expiring  at  any  quarter  of  a  year, 
at  the  rent  of  120/.  per  annum  :  — Held,  that  the 
rent  was  payable  yearly,  and  that  A.  could  not 
recover  in  use  and  occupation  for  the  quarter  end- 
ing the  25th  of  December,  1845.  Collett  v.  Cur- 
ling, 11  Jur.  890;  16  Law  J.,  Q.  B.,  390. 

If  a  tenant  have  left  a  house  unoccupied,  and 
the  landlord  enter  and  be  in  the  profitable  occu- 
pation of  the  house,  he  cannot  recover  rent  from 
the  tenant  for  any  time  after  such  profitable  occu- 
pation ;  but  if  he  merely  puts  a  person  into  the 
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house  to  take  care  of  it  and  prevent  depredations, 
it  would  be  otherwise.  Bird  v.  Defonvielle,2Ca.T. 
&.  K.  415— Erie. 

The  plaintiff  being  tenant  of  premises  from  May 
to  the  13th  of  December,  let  them  by  parol  to  the 
defendant  until  the  latter  day,  reserving  a  weekly 
rent,  the  intention  of  the  parties  being  to  create 
the  relation  of  landlord  and  tenant,  and  to  pass 
the  right  of  possession  by  lease: — Held,  that  the 
transaction  did  not  amount  to  an  assignment,  and 
that  use  and  occupation  might  be  maintained  on 
the  lease.  Pollock  v.  Stacey,  11  Jur.  267;  16  Law 
J.,  Q.  B.,  133. 

A.  and  B.  being  entitled  to  copyhold  premises 
in  certain  shares,  B.  demised  the  whole  to  defend- 
ant in  his  own  name  by  lease  in  writing  (not  under 
seal)  for  one  year,  at  a  rent  payable  half-yearly; 
and  B.  thereby  agreed  for  himself,  his  heirs,  &c., 
and  assigns,  with  defendant,  that  he  should  peace- 
ably hold  the  demised  premises.  Before  the  first 
half-year's  rent  became  due,  B.  surrendered  his 
interest  in  the  premises  to  A.,  of  which  the  de- 
fendant had  notice,  and  afterwards  paid  that  rent 
to  an  agent  employed  by  A.  and  B.  In  assumpsit 
for  use  and  occupation  brought  by  A.  to  recover 
the  last  half-year's  rent: — Held,  that  the  occupa- 
tion of  defendant  having  become  in  point  of  law 
an  occupation  by  the  permission  of  A.,  as  soon  as 
his  interest  accrued,  the  action  was  maintainable 
by  virtue  of  11  Geo.  2,  c.  19,  s.  14.  Standen  \. 
Christmas,  11  Jur.  694;  16  Law  J.,  Q.  B.,  265. 

By  indenture  of  lease  of  the  26th  of  June,  1810, 
between  A.  of  the  one  part,  and  B.  of  the  other 
part,  after  reciting  a  former  lease,  dated  27th  of 
July,  1801,  made  between  W.  S.  of  the  one  part, 
and  A.  of  the  other  part,  whereby  one  undivided 
moiety  of  certain  land,  and  two  undivided  moieties 
of  certain  other  lands,  containing  eighty  acres, 
were  demised  by  W.  and  M.  S.  to  A.,  for  the  term 
of  forty  years,  the  whole  of  the  lands,  containing 
eighty  acres,  and  the  said  moiety  of  the  other 
lands,  were  demised  by  A.  to  B.  for  the  remainder 
of  the  term  of  forty  years,  except  the  last  ten  days 
thereof.  A.  died  in  1813,  leaving  the  plaintiff  his 
real  and  personal  representative,  and  B.  died  in 
ISIS,  leaving  the  defendant  his  personal  represen- 
tative, who  continued  to  occupy  the  lands  demised 
until  the  time  of  the  trial.  The  rent  was  regularly 
paid  by  B.  and  the  defendant  to  A.  and  the  plaintiff 
up  to  Lady-day,  1841,  when  the  lease  expired,  and 
in  December  1841  the  defendant  paid  rent  for  the 
whole  of  the  eighty  acres  to  M.  S.  The  defendant 
went  into  evidence  to  show  that  neither  A.  nor  the 
plaintiff  had,  in  fact,  any  title  to  the  undivided 
third  part  of  the  eighty  acres,  but  that  the  whole 
was  in  M.  S.: — Held,  that,  at  all  events,  the  lease 
of  1810  established  a  prima  facie  case  of  title  in 
the  plaintiff,  which  the  defendant  must  rebut  by  his 
evidence  ;  and  that  the  plaintiff  had  a  right  to  treat 
the  defendant  as  a  tenant  at  sufferance  of  the  undi- 
vided third  part  of  the  eighty  acres,  and  to  sue 
him  for  the  use  and  occupation  thereof  after  the 
expiration  of  the  lease.  Bayley  v.  Bradley,  16  Law 
J.,  C.  P.,  206. 

To  a  declaration  in  debt  by  S.  for  use  and  occu- 
pation of  a  messuage,  defendant  pleaded — that  the 
sum  demanded  came  due  from  him  to  plaintiff  for 
such  use  and  occupation  for  the  space  of  one  year 
that  the  Brewers'  Company  had  demised  the  mes- 
suage and  certain  land  to  J.  by  indenture  for 
seventy-one  years,  with  a  proviso  (in  the  usual 
form)  for  re-entry  if  J.  or  his  assigns  should  erect 
any  building  on  the  land  exceeding  seven  feet  in 
height;  that  J.'s  term  by  assignment  vested  in 


plaintiff,  who  demised  to  defendant  for  a  year,  and 
"rom  thence  from  year  to  year,  &c.,  at  a  rent,  pay- 
able quarterly;  that  defendant  entered  and  occu- 
)ied  the  premises  as  tenant  to  plaintiff  during  the 
year  first  mentioned  ;  that  after  the  making  of  the 
ndenture,  and  before  the  term  vested  in  plaintiff, 
F.  erected  a  building   on  the  land  contrary  to  his 
covenant,  and  without  the  company's  consent ;  and 
hat  plaintiff  continued  the  same  so  erected  with- 
out the  consent  of  the  company  or  defendant  until 
the  re-entry  after  mentioned  :  and  that  afterwards 
and  after  the  expiration  of  the  said  year,  and  after 
the  accruing  of  the  causes  of  action,  and  while  the 
company    were    reversioners,    and   before   action 
)rought,  the  company  under  the  said  proviso  did, 
"or  the  causes  aforesaid,  and  for  the  purpose  of 
determining   the   said  term   of  seventy-one   years 
rom  the  commencement  of  the  said  space  of  one 
fear,  re-enter  and  eject  plaintiff,  and  defendant  as 
lis  tenant ;  and  that  the  company  after  the  expi- 
ration of  the  said  space  of  one  year,  and  after  the 
accruing  of  the  said   causes  of  action,  and  before 
;his  action  was  brought,  did  elect  to  determine, 
and  did  determine  the  term  of  seventy-one  years 
Torn  the  time  of  the  commencement  of  the  said 
one  year,  for  the  said  breaches  of  covenant  so  con- 
iinuing  at  and  after  the  commencement  of  the  said 
one  year.     On   special  demurrer  : — Held,  that  the 
plea  was  bad  ;  for,  first,  no  authority  appeared  by 
which  the  company  could  or  did  determine   the 
term  of  seventy-one  years  from  any  period  except 
that  of  actual  re-entry.     Selby  v.  Browne,  7  Q.  B. 
620. 

But,  secondly,  if  the  plea  showed  that  the  term 
had  ceased  before  the  rent  accrued,  it  amounted 
to  the  general  issue.  Ib. 

Held,  thirdly,  if  it  showed  only  a  determination 
of  the  term  after  the  rent  accrued,  it  was  no  answer 
to  the  action.  Ib. 

To  an  action  for  use  and  occupation  of  certain 
furnished  rooms  of  the  plaintiff,  plea,  that  before 
defendant  held  the  said  rooms  under  plaintiff,  he 
held  the  same  under  one  A.  B.  as  tenant  thereof 
to  A.  B.;  that  while  defendant  was  such  tenant  of 
A.  B.,  and  before  &c.,  the  said  A.  B.  assigned  to 
the  plaintiff  all  her  estate  in  the  said  rooms,  &c. ; 
that  the  occupation  in  the  declaration  mentioned 
was  a  continuance  of  the  tenancy  under  the  said 
A.  B.,  and  that  defendant  paid  to  the  said  A.  B. 
the  money  in  the  declaration  mentioned,  without 
any  notice  of  the  said  assignment,  nor  did  the 
defendant  ever  expressly  promise  the  plaintiff  to 
pay  him  the  money  in  the  declaration  mentioned. 
Verification  :— Held,  that  the  words  "  nor  did  the 
defendant  ever  expressly  promise,"  made  the  plea 
amount  to  the  general  issue  ;  but  that  the  plea 
without  those  words  was  good.  Cooke  v.  Moylon, 

1  Exch.  Rep.  17  ;  16  Law  J.,  Exch.,  253. 

The  plaintiff  declared  against  A.  and  B.  as  execu- 
tors, alleging  th.it  they  as  executors  were  indebted 
to  him  for  the  use  and  occupation  of  certain  mes- 
suages held  of  him  by  them  as  executors  under  a 
demise  to  the  testator,  and  that  in  consideration 
of  the  premises  they  as  executors  promised  to 
pay.  Plea  by  A.,  that  B.  never  was  executor,  nor 
ever  administered, &c.:— Held,  that  the  declaration 
was  good  in  substance,  and  that  the  plea  was  bad 
as  setting  up  a  personal  discharge,  of  which  B. 
only  could  avail  himself.  Atkins  v.  Humphrey, 

2  C.  B.  654. 

In  debt  for  use  and  occupation,  one  of  plaintiff's 
witnesses,  on  cross  examination,  said  that  he  had 
heard,  from  plaintiff's  attorney,  that  there  was  au 
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agreement  in  writing: — Held,  that  this  was  no 
evidence  of  the  existence  of  an  agreement,  so  as 
to  render  its  production  by  plaintiff  necessary. 
Watson  v.  King,  3  C.  B.  608. 

Assumpsit  for  the  use  and  occupation  of  fur- 
nished apartments.  Plea,  that,  before  the  defend- 
ant held  the  said  apartments  by  the  permission  of 
the  plaintiff,  he  held  the  same  as  tenant  under  a 
demise  from  A.  B. ;  that  while  he  so  held  them,  A. 
B.  assigned  all  her  interest  therein  to  the  plaintiff; 
that  the  occupation  in  the  declaration  mentioned 
was  a  continuation  of  the  tenancy  under  A.  B. ; 
and  that  the  defendant  paid  A.  B.  the  money  in 
the  declaration  mentioned  without  notice  of  the 
assignment ;  and  that  the  defendant  never  expressly 
promised  to  pay  the  plaintiff  the  money  in  the 
declaration  mentioned — Held  bad,  as  amounting 
to  the  general  issue.  Cook  v.  Moylan,  5  Dowl.  & 
L.  101— Exch. 


USURY. 

The  exception  in  the  2  &  3  Viet.  c.  37  (continued 
by  3  &  4  Viet.  c.  83,  4  &  5  Viet.  c.  54),  as  to  loans 
or  forbearance  of  any  money  upon  security  of 
lands,  tenements,  or  hereditaments,  or  any  estate 
or  interest  therein,  is  not  retrospective.  Bell  v. 
Coleman,  2  C.  B.  268 ;  15  Law  J.,  N.  S.,  C.  P.,  2. 

A.  became  indebted  to  B.  in  1000Z.,  upon  bills 
discounted  at  usurious  interest  (since  7  Will.  4  & 
1  Viet.  c.  80),  and  being  afterwards  pressed  for 
payment,  deposited  with  B.,  as  collateral  security, 
a  deed  for  securing  an  annuity  payable  out  of  real 
property,  nothing  being  said  at  the  time  as  to  the 
rate  of  interest  to  be  paid  for  the  further  forbear- 
ance. A  bill  for  WOOL  was  afterwards  given  by 
A.  to  B.  in  respect  of  the  debt,  and  renewed  from 
time  to  time,  at  \0l.  per  cent,  interest.  All  this 
took  place  prior  to  the  passing  of  the  2  &  3  Viet. 
c.  37: — Held,  that  the  subsequent  dealing  in  re- 
spect of  the  bills  did  not  invalidate  the  deposit  of 
the  deed.  Ib. 

The  proviso  in  the  2  &  3  Viet.  c.  37,  s.  1,  con- 
templates a  direct  and  immediate  security  upon 
the  land.  Lane  v.  Horlock,  4  Dowl.  &  L.  408; 
1  B.  C.  Rep.  238;  16  Law  J.,  Q.  B.,  87— Wight- 
man. 

Therefore  a  loan  at  more  than  51.  percent. upon 
bills  of  exchange,  and  upon  a  warrant  of  attorney 
authorizing  the  party  to  whom  it  is  given  to  enter 
up  judgment  immediately,  with  a  defeazance  that 
execution  shall  not  issue  until  default  of  payment 
of  the  bills  of  exchange,  is  not  "  a  loan  of  forbear- 
ance of  any  money  upon  security  of  any  lands," 
&c.,  within  the  meaning  of  the  proviso  in  the  2  & 
3  Viet.  c.  37,  s.  1,  although  a  judgment  duly 
signed  and  registered  is  "  a  charge"  upon  the 
land,  under  the  1  &  2  Viet.  c.  110,  ss.  13  &  19.  Ib. 

Covenant  for  payment  of  250/.  and  interest  on 
demand.  The  defendant  pleaded,  that  the  cove- 
nant was  entered  into  in  pursuance  of  an  usurious 
contract,  by  which  the  defendant  agreed  to  pay 
more  than  51.  per  cent,  by  way  of  interest,  and 
that  the  payment  was  secured  by  a  deed  whereby 
the  defendant  bargained  and  sold  to  the  plaintiff, 
by  way  of  security,  certain  personal  chattels,  and 
also  "  the  crops  of  grass  then  growing  on  certain 
lands."  Replication,  that  the  contract  was  en- 
tered into  after  the  passing  of  the  2  &  3  Viet. 
c.  37: — Held,  on  general  demurrer,  that  the  plea 
was  good,  and  the  replication  bad  ;  for  though 
the  term  "  crops  of  growing  grass,"  might  mean 
crops  to  be  severed  by  the  owner  of  the  soil  and 


delivered  as  a  personal  chattel,  yet  the  plea  af- 
forded a  good  prima  facie  answer  to  the  action,  it 
being  sufficient  for  the  defendant  to  show  that  the 
contract  was  usurious  within  the  12  Anne,  st.  2, 
c.  16  ;  and  if  the  plaintiff  relied  upon  the  2  &  3 
Viet.  c.  37,  as  excepting  the  case  from  the  opera- 
tion of  that  act,  he  should  reply,  that  the  contract 
was  entered  into  after  the  passing  of  the  statute 
of  Victoria,  and  that  the  security  did  not  relate  to 
land.  Washbourn  \.  Burrows,  1  Exch.  Rep.  107; 
16  Law  J.,  Exch.,  107. 

De  injuria  is  a  valid  replication  to  a  plea  of 
usury.  Ib. 

Quasre,  whether  a  grant  of  an  annuity  for  a  term 
of  years,  which  annuity  in  the  course  of  time  will 
repay  the  principal  money  and  more  than  the 
legal  interest,  is  or  is  not  usurious  ?  Cases  oa 
the  subject  reviewed.  Kenny  v.  Lynch,  2  Jones 
&Lat.  319. 

Covenant  for  payment  of  250Z.  and  interest,  on 
demand.  Plea,  that  the  covenant  was  entered 
into  in  pursuance  of  an  usurious  contract,  by  which 
the  defendant  agreed  to  pay  more  than  51.  per 
cent,  by  way  of  interest,  and  that  the  payment  was 
secured  by  a  deed,  whereby  the  defendant  bar- 
gained and  sold  to  plaintiff,  by  way  of  security, 
certain  personal  chattels,  and  also  the  crops  of 
grass  then  growing  on  certain  lands.  Replica- 
tion, that  the  contract  was  entered  into  after  the 
passing  of  the  2  &  3  Viet.  c.  37: — Held,  that  the 
plea  was  good,  and  the  replication  bad,  for,  though 
the  terms  "  growing  crops"  might  mean  crops  to 
be  sowed  by  the  owner  of  the  soil,  and  delivered 
as  a  personal  chattel,  yet  the  plea  prima  facie 
showed  an  usurious  contract  within  the  12  Ann. 
stat.  2,  c.  16;  and  if  the  plaintiff  relied  upon  the 
2  &  3  Viet.  c.  37,  he  should  have  replied  that  the 
contract  was  entered  into  after  the  passing  of  that 
act,  and  that  the  security  did  not  relate  to  land. 
Washbourn  v.  Burrows,  5  Do wl.&  L.  105;  1  Exch. 
Rep.  107. 

The  defendant  also  pleaded  fraud;  to  which  the 
plaintiff  replied,  de  injuria: — Held,  a  good  repli- 
cation. Ib. 


VARIANCE— See  AMENDMENT. 


VENDOR  AND  PURCHASER— See  SALE. 

Conditions  of  Sale.] — Vendors  having  put  forth 
ambiguous  conditions  of  sale, — Held,  to  be  bound 
strictly  by  those  conditions.  Seaton  v.  Mapp, 
2  Coll.  C.  C.  556. 

Conditions  of  Sale  —  Construction  of.]  —  In  a 
contract  for  the  purchase  of  land  there  is  a  stipu- 
lation that  the  conveyance  shall  be  made  subject 
to  certain  conditions  and  restrictions  as  to  build- 
ing upon  the  land,  and  to  a  covenant  for  their  ob- 
servance, and  proper  provisions  for  securing  the 
due  performance  thereof: — Held,  that  this  con- 
tract entitled  the  vendor  to  have  a  power  of  entry 
inserted  in  the  conveyance  in  case  of  a  breach  of 
the  covenant,  but  not  to  have  a  term  of  years  or  a 
rent-charge  limited  to  a  trustee.  Form  of  the 
power  of  entry  which  the  vendor  is  entitled  to 
have.  Ex  parte  Ralph,  1  De  Gex,  219. 

Quaere,  whether  such  covenants  as  the  above 
run  with  the  land  ?  Ib. 

Specific  Performance.] — The  Particulars  of  Sale 
of  a  timber  estate,  which  took  place  on  the  4th  of 
July,  described  the  property  as  "  a  wood  contain- 
ing upwards  of  sixty-five  acres  of  oak  timber-trees, 


1569         Vendor  and       [DIGEST  OF  CASES.]        Purchaser.        1570 


the  average  size  of  which  approached  to  fifty  feet," 
but  the  number  of  timber-trees  was  not  stated  in 
the  Particulars.  After  various  fruitless  applica- 
tions by  the  defendant,  the  purchaser,  to  obtain 
time  for  payment,  on  the  30th  of  September  fol- 
lowing, he,  for  the  first  time,  refused  to  complete, 
on  the  ground  of  misrepresentation  as  to  the  ave- 
rage size  of  the  trees.  The  vendor  then  filed  his 
bill  for  specific  performance,  and,  if  necessary, 
with  compensation.  By  the  defendant's  witnesses 
the  average  size  of  the  trees  was  estimated  at 
twenty-two  feet,  and  by  the  plaintiff's  admission  it 
did  not  exceed  thirty-five  feet: — Held,  that  as,  at 
the  time  of  the  sale,  the  foliage  rendered  it  impos- 
sible for  the  defendant  to  view  the  wood,  the 
statement  in  the  Particulars  must  be  held  to  be  a 
definite  representation  of  the  average  size  of  the 
trees;  and  as  the  compensation  for  the  difference 
could  not  be  measured,  by  reason  of  the  number 
of  trees  not  being  specified  in  the  Particulars,  the 
bill  was  dismissed,  but  without  costs.  Brooke 
(Lord)  v.  Rounthwaite,  15  Law  J.,  N.  S.,  V.  C.  W., 
332  ;  10  Jur.  656. 

A.,  tenant  for  life  of  certain  premises,  with  re- 
mainder to  his  first  and  other  sons  in  tail,  mort- 
gaged the  premises  for  a  term  of  ninety-nine  years, 
if  he  should  so  long  live.  H.,  under  a  power  of 
sale  in  the  mortgage,  became  the  purchaser  of  the 
term.  H.,  with  the  sanction  of  A.,  granted  a 
license  to  company  N.  to  dig  and  search  for  mine- 
rals, and  further  agreed  to  grant,  when  required,  a 
deed  for  the  sett,  at  a  reservation  of  every  fifteenth 
dish.  Company  N.  expended  large  sums  of  money 
on  the  faith  of  this  agreement  in  searching  for  the 
minerals.  H.  sold  all  his  interest  in  the  said  pre- 
mises to  M.,  (who  was  a  trustee  for  company  E. 
Subsequently,  an  act  of  Parliament  was  obtained, 
enabling  M.  and  A.  to  grantleases  of  the  premises, 
and  also  of  the  mines  and  minerals,  for  twenty-one 
years,  at  the  best  rent  which  could  be  reasonably 
obtained  ;  but  it  was  declared  that  the  act  should 
not  affect  any  right  or  interest  which  company  N. 
might  have  under  their  said  agreement.  M.  and  A. 
granted  a  lease  of  the  said  mines  and  minerals  for 
twenty-one  years  to  company  E.,  reserving  only  as 
rent  every  fifteenth  dish.  Company  E.  entered 
upon  the  premises,  and  commenced  working  the 
mines.  Company  N.  filed  their  bill,  alleging  that 
company  E.  had  notice  of  plaintiffs'  agreement; 
that  the  rent  of  every  fifteenth  dish  was,  at  the  date 
of  plaintiffs'  agreement,  the  best  rent  that  could 
be  reasonably  obtained;  but  that,  at  the  date  of 
the  lease  to  company  E.,  it  was  not  a  fair  or  rea- 
sonable rent,  but  much  under  the  value,  and  a 
fraud  upon  plaintiffs  and  the  act  of  Parliament : 
and  praying  that  the  lease  might  be  set  aside,  anc 
a  sett  or  lease  of  the  mines  granted  to  plaintiffs, 
the  terms  to  be  approved  of  by  the  Court;  or  that 
company  E.  might  be  declared  trustees  of  their 
lease  for  plaintiffs;  and  other  relief: — Held,  al- 
lowing the  demurrer  of  company  E.,  that  parties 
coming  for  performance  of  their  agreement  can 
only  have  it  as  it  stands;  but  that  upon  the  plain- 
tiffs' own  showing,  a  proper  rent  was  not  reservec 
in  the  agreement.  Came  v.  Michell,  10  Jur.  909 — 
V.  C.  E. 

Semble,  when  a  party  contracts  to   do  a  thing 
which  he  has  not  the  power  then  of  performing 
but  subsequently  acquires  such  power,  he  is  bounc 
to  give  effect  to  his  contract.     Ib. 

A.  agreed  to  purchase  an  estate  of  B.,  and  to 
accept  his  title  without  dispute.  At  the  date  o 
the  agreement  there  was  a  Haw  in  B.'s  title,  con- 
sisting of  an  unreleased  incumbrance,  which  left  a 
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legal  estate  in  part  of  the  property  outstanding. 
Dn  a  bill  filed  by  B.  for  specific  performance, — 
Held,  that  the  objection  to  the  title  was  not  one 
which  A.,  under  his  contract,  could  take.  Duke  v. 
Barnett,  10  Jur.  87 — V.  C.  K.  B. 

After  the  purchaser  of  an  estate  sold  under  a 
decree  had  approved  of  the  title,  a  deed  was  dis- 
covered which  showed  that  the  plaintiffs  could  not 
make  a  title  to  more  than  a  moiety  of  the  estate. 
The  Court  discharged  the  purchaser  from  his  pur- 
chase. Ward  v.  Trathen,  14  Sim.  82. 

Upon  a  bill  for  specific  performance,  the  Court 
thought  it  would  press  too  severely  on  the  defend- 
ants, who  were  mere  trustees,  to  make  a  decree. 
The  Court  held,  that  in  dismissing  the  bill  it  had 
no  authority  to  give  the  plaintiff  his  costs.  Wedg- 
wood v.  Adams,  8  Beav.  103. 

Where  there  has  been  great  delay,  and  there  has 
been  little  hope  of  perfecting  the  title  within  a 
reasonable  time,  the  Court  will  dismiss  a  purchaser 
with  costs.  Fraser  v.  Wood,  8  Beav.  339. 

In  1842  the  defendant  contracted  to  purchase  an 
estate.  A  suit  for  specific  performance  having  in 
the  same  year  been  instituted  by  the  vendors,  it 
appeared  that  the  vendors  claimed  under  a  testa- 
tor who  died  in  1S09,  and  subject  to  his  debts  ; 
that  a  creditor's  suit  had  been  instituted  in  1813, 
and  a  decree  for  an  account  and  sale  made  in 
1817,  since  which  time  nothing  effectual  had  been 
done  in  the  suit,  and  no  report  of  debts  had  been 
actually  confirmed.  After  so  great  delay  no  further 
time  was  given  to  the  vendors  to  complete  their 
title,  and  the  bill  for  specific  performance  was  dis- 
missed with  costs.  Ib. 

Testator  devised  his  real  estates  to  trustees  in 
trust  during  the  first  fifteen  years  after  his  death, 
to  apply  the  rents  in  discharge  of  the  charges  and 
incumbrances  on  his  estates,  and  also  of  the  debts 
which  he  should  owe  at  his  decease  ;  and  if,  by 
any  reason  whatever,  in  the  opinion  of  his  trus- 
tees, a  sale  should  become  necessary  of  any  of  the 
estates  for  the  purpose  of  raising  any  sums  of 
money  charged  on  his  estates,  before  the  expira- 
tion of  the  fifteen  years,  then  he  authorized  the 
trustees  to  make  such  sale,  and  to  apply  the  pro- 
duce in  discharge  of  such  incumbrances,  and  he 
declared  that  their  receipts  for  any  money  payable 
to  them  under  his  will  should  discharge  the  per- 
sons paying  the  same  from  being  answerable  for 
the  application  thereof,  or  from  being  bound  to  in- 
quire as  to  the  necessity  or  expediency  of  any  sale 
which  might  be  made  by  the  trustees.  The  testa- 
tor's personal  estate  being  insufficient  to  pay  hi? 
debts,  and  the  rents  of  his  real  estates  being  in- 
sufficient to  pay  the  interest  of  the  incumbrances 
thereon,  the  trustees  sold  the  whole  of  the  estates, 
and  thereby  raised  considerably  more  than  the 
amount  of  the  incumbrances.  The  Court,  in  a 
suit  for  specific  performance,  held,  that  the  power 
of  sale  depended  on  the  opinion  of  the  trustees 
that  a  sale  was  necessary,  and  decreed  the  pur- 
chaser to  complete  his  purchase.  Rendlesham 
(Lord)  v.  Meux,  14  Sim.  249. 

A  contract  for  the  purchase  of  an  estate  was  to 
be  completed  on  the  29th  of  September.  Notice 
was  given  on  the  24th  of  November  following  by 
the  purchaser  of  his  abandonment  of  the  contract. 
No  effectual  step  to  complete  was  taken  by  the 
vendor  till  some  months  after  that  time,  and  the 
purchase-money,  being  trust  property,  was  in  the 
meantime  invested  in  the  purchase  of  another 
estate.  A  bill,  filed  by  the  vendor  against  the  pur- 
chaser for  specific  performance,  was  dismissed 
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with  costs,  but  with  prejudice  to  the  plaintiff's 
right  to  bring  his  action,  if  he  should  be  so  ad- 
vised. Benson  v.  Lamb,  15  Law  J.,  N.  S.,  M.  R., 
218. 

The  purchaser  cannot,  owing  merely  to  the  delay 
of  the  vendor  in  complying  with  his  requisitions, 
determine  the  contract  without  notice,  or  bring  an 
action  for  his  deposit  before  the  termination  of  his 
notice,  where  time  was  not  originally  of  the  es- 
sence of  the  contract.  Whether  he  can  do  so 
after  the  expiration  of  notice,  where  time  has  not 
been  made  of  the  essence  of  the  contract,  or, 
being  of  the  essence  of  the  contract,  has  been 
waived,  depends  upon  the  conduct  of  the  vendor 
after  notice.  Wood  v.  Machu,  5  Hare,  158. 

A  contract  was  made  between  the  agents  of  a 
railway  company  and  the  owners  of  a  coal-mine, 
to  carry  the  coals  at  a  stated  tonnage  for  twenty- 
one  years  ;  and  it  was  agreed  that  the  contract 
should  be  reduced  into  a  more  formal  instrument, 
and  should  contain  all  the  terms  stated  in  the 
"  correspondence,"  which  was  one  that  had  taken 
place  between  the  parties  and  their  agents  respect- 
ing the  same.  The  coals  were  so  carried,  and 
after  a  time  the  company's  business  passed  to, 
and  the  company  was  consolidated  with,  a  new 
company,  formed  under  an  act  of  Parliament,  who 
continued  the  carriage  of  the  coals  at  the  same 
rate.  They  then  alleged,  that  the  agents  for  the 
old  company  had  exceeded  their  authority  in  mak- 
ing the  contract  for  twenty-one  years,  and  de- 
manded an  increased  rate  of  tonnage,  which  was 
paid,  under  protest,  by  the  owners  of  the  coal- 
mine. On  a  bill  filed  against  the  company  for  a 
specific  performance  of  the  agreement,  and  for  the 
execution  of  a  formal  instrument, — Held,  that, 
whether  at  the  date  of  the  agreement  there  was 
authority  in  the  agent  to  accede  to  such  a  term  as 
twenty-one  years  or  not,  looking  at  the  acts  of  the 
parties,  the  company  were  bound  for  that  time 
while  they  subsisted  as  a  company,  and  before  the 
act  of  Parliament  passed,  even  if  they  were  not 
bound  by  it  at  the  date  of  the  agreement.  Sower- 
by  v.  Pontop  Railway  Company,  10  Jur.  942 — V.  C. 
K.  B. 

The  act  of  Parliament  contained  a  clause  bind- 
ing the  company  by  all  contracts  of  the  old  com- 
pany, and  a  clause  precluding  them  from  taking 
less  rates  of  charges  from  any  persons  than  they 
required  from  the  public  generally.  The  charges 
made  under  the  contract,  and  the  increased  rate 
of  charges  to  the  plaintiffs,  were  both  less  than 
the  rate  charged  to  the  public.  Quare,  whether, 
according  to  the  true  construction  of  the  act,  the 
agreement  having  existed  before  the  act  of  Par- 
liament, the  company  might  not  be  bound  to  regu- 
late their  charges  to  the  public  in  general  by  their 
particular  contract.  Ib. 

Matter  of  Title.} — A.  contracted  to  sell  to  B.  a 
mortgage  of  tolls  for  a  term,  held  by  A.  under  a 
drainage  act.  An  objection  was  made  by  B.  to  the 
title,  on  the  ground  that  the  will  of  F.,  a  former 
owner  of  the  mortgage,  had  been  proved  by  G., 
his  executor,  in  the  Prerogative  Court  of  Canter- 
bury, and  that  the  will  of  G.  had  been  proved  by 
his  executor  in  the  Consistory  Court  of  Lincoln. 
In  a  suit  for  a  specific  performance  of  the  contract, 
— Held,  that  B.  could  not  compel  A.  to  cause  the 
will  of  G.  to  be  proved  in  the  Prerogative  Court  of 
Canterbury.  Williams  \.  Bland,  15~Law  J.,  N.  S., 
C.,  331;  2  Coll.  C.  C.  575. 

Where,  on  a  bill  filed  by  a  purchaser  for  specific 
performance  of  a  contract  for  sale  of  persona]  pro- 


perty, it  appeared  that  the  will  of  the  testator, 
under  which  it  passed,  had  been  proved  in  the  Pre- 
rogative Court  of  Canterbury  by  his  executors,  but 
that  the  will  of  the  surviving  executor,  who  had 
assigned  it  (it  being  then  part  of  the  assets  of  his 
testator)  to  the  defendant,  had  been  proved  in  a 
Diocesan  Court,  the  Court  would  not  compel  the 
purchaser  to  accept  the  title,  or  the  vendor  to 
prove  the  executor's  will,  but  dismissed  the  bill, 
without  costs,  and  without  prejudice  to  an  action. 
S.  C.,  10  Jur.  404— V.  C.  K.  B. 

On  the  sale  of  leaseholds  for  lives,  held  under  a 
lease  granted  in  1815,  by  an  eleemosynary  corpo- 
ration, it  appeared  that  the  lease  state'd  that  it  was 
granted  in  consideration  of  the  surrender  of  a  for- 
mer lease  granted  to  two  persons  in  1769,  and 
which  was  also  stated  to  be  then  legally  vested  in 
the  grantee  of  the  lease  of  1815  : — Held,  that  the 
vendors  were  not  only  bound  to  produce  the  lease 
of  1769,  but  also  to  show  that  that  lease,  at  the 
time  of  the  surrender,  absolutely  belonged  to  the 
grantee  ofthe  lease  of  1815.  Hodgkinson  v.  Cooper, 
10  Jur.  39— M.  R. 

A  vendor  being  seised  in  fee  of  lands,  subject 
to  annuities,  which  she  had  granted  to  an  attorney 
in  consideration  of  advances  made  and  costs  incur- 
red by  him,  agreed  to  sell  the  lands  to  the  plain- 
tiff, stating  to  him,  that  the  grantee  of  the  annui- 
ties would  join  in  the  conveyance  ;  a  deed  of  con- 
veyance was  executed  by  the  vendor,  the  purchase- 
money  was  paid,  but  part  of  it  was  deposited  with 
the  attorney  who  had  acted  for  the  vendor  and  the 
plaintiff,  to  remain  in  his  hands  until  the  lands 
were  discharged  from  the  annuities.  The  plaintiff 
then  called  on  the  vendor  and  grantee  of  the  annui- 
ties to  execute  a  deed  of  indemnity,  which  the  par- 
ties declined  to  do.  The  vendor  subsequently  sold 
the  lands  to  the  grantee  of  the  annuities,  who  had 
actual  notice  of  the  plaintiff's  conveyance.  On  a 
bill  filed  to  set  aside  the  said  sale, — Held,  that  the 
vendor  was  justified  in  treating  the  transaction 
between  her  and  the  plaintiff  as  incomplete,  and  in 
selling  to  the  grantee.  Leader  v.  Ahearne,  4  Dru. 
&  W.  495. 

It  was  attempted  to  impeach  the  consideration  of 
the  annuities;  but,  semble,  such  a  question  was 
not  open  to  the  plaintiff.  Ib. 

A  lessee  covenanted  to  build  thirty-four  addi- 
tional houses  on  the  demised  property  within  five 
years,  to  keep  in  repair  the  houses  built  and  to  be 
built,  and,  at  the  end  of  the  term,  to  deliver  them 
up  to  the  lessor;  and  there  was  a  proviso  for 
re-entry  on  non-performance  of  the  covenants. 
The  additional  houses  were  not  built;  but  for 
forty-six  years  the  lessor  received  the  rent,  and 
thus  waived  the  obligation  to  build.  The  lease- 
hold interest  being  sold, — Held,  first,  that  the 
covenant  to  deliver  up  extended  to  the  additional 
houses,  as  well  as  to  the  houses  built  at  the  date  of 
the  demise;  secondly,  that  the  title  was  bad,  not- 
withstanding the  purchaser  might  retain  possession 
until  the  last  day  of  the  term,  and  then  escape  lia- 
bility by  transferring  that  day  to  a  pauper;  and, 
thirdly,  that  the  purchaser  was  not  bound  to  accept 
either  a  compensation  or  indemnity.  Nouaille  v. 
Flight,  7  Beav.  521. 

A.  contracted  to  sell  a  wharf,  on  the  banks  of 
the  Thames,  with  a  jetty.  The  jetty  turned  out  to 
3e  liable  to  be  removed  by  the  corporation  of  Lon- 
don, if  they  thought  fit : — Held,  that  the  jetty  was 
essential  to  the  beneficial  occupation  and  enjoy- 
ment of  the  premises  contracted  to  be  sold,  and 
that  a  specific  performance  could  not  be  decreed. 
Peers  v.  Lambert,  7  Beav.  546. 
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Upon  a  loan  of  money,  the  borrower  conveyed 
lands  to  the  lenders  and  their  heirs,  upon  trust,  to 
sell  and  repay  themselves,  and  to  pay  the  surplus 
and  convey  the  unsold  lands  to  the  borrower.  The 
lands  having  been  sold  under  a  decree  in  a  suit 
to  carry  the  trust  into  execution, — Held,  that  a 
good  title  might  be  made  to  the  purchaser  with- 
out the  concurrence  of  the  creditors  of  the  bor- 
rower, by  judgments  confessed  after  the  execution 
of  the  trust  deed.  Alexander  v.  Crosby,  1  Jones  & 
Lat.  666. 

Purchaser  agreed  to  accept  vendor's  title  "  with- 
out dispute."  The  purchaser  afterwards  objected, 
that,  at  the  date  of  the  agreement,  there  was  a 
flaw  in  the  vendor's  title,  consisting  of  an  unre- 
leased  incumbrance,  which  left  the  legal  estate  in 
the  property  outstanding.  Upon  a  bill  filed  by  the 
vendor  for  specific  performance, — Held,  that  the 
purchaser  was  precluded  by  the  terms  of  his  con- 
tract from  insisting  on  the  objection.  Duke  v.  Bur- 
nett, 2  Coll.  C.  C.  337;  15  Law  J.,  N.  S.,  173. 

An  abstract  showed  the  equitable  fee  to  be  in 
the  vendor,  and  the  legal  estate  to  be  in  A.  as  a 
mortgagee  for  a  term,  and  subject  thereto  in  B.  in 
fee.  By  a  supplemental  abstract,  it  appeared,  that, 
before  the  first  abstract  was  delivered,  A.  assigned 
the  mortgage-money  to  B.,  and  was  declared  a 
trustee  of  the  term  for  him,  and  that  he  had  since 
died  intestate  ;  that  his  father,  who  first  took  out 
administration  to  him,  was  also  dead,  and  that  he 
remained  unrepresented  for  some  years,  after 
which  S.  took  out  administration  to  him: — Held, 
that  the  first  abstract  showed  a  complete  title,  the 
tracing  of  title  to  the  legal  estate  being  matter  of 
conveyance  merely.  Avarne  v.  Brown,  14  Sim. 
303. 

In  1745,  J.  executed  a  settlement  of  lands,  re- 
serving power,  with  the  consent  of  A.,  to  revoke 
the  uses.  The  abstract  of  title  set  forth  the  will 
of  J.,  dated  in  1761,  whereby  he,  with  the  consent 
of  A.,  revoked  the  uses,  and  it  referred  to  a  copy 
of  the  will.  P.,  the  son  and  heir  of  J.,  by  inden- 
ture 1763,  reciting  the  will  of  his  father,  resettled 
the  estates,  and  possession  had  since  gone  accord- 
ingly. The  will  was  not  forthcoming : — Held,  that 
its  non-production  was  not  an  objection  to  the 
title.  Alexander  v.  Crosby,  1  Jones  &  Lat.  666. 

The  abstract  stated  a  deed  of  March,  1814, 
making  a  tenant  to  the  pracipe,  which  recited  arti- 
cles of  February,  1814,  between  the  father,  tenant 
for  life,  and  his  son,  tenant  in  tail,  empowering 
them  to  revoke  the  uses  thereby  declared;  and 
the  recovery  was  declared  to  enure  to  the  uses  in 
the  articles.  In  1815,  the  father  and  son  revoked 
the  uses,  and  resettled  the  estates,  and  possses- 
sion  had  gone  accordingly.  The  abstract  stated 
that  the  articles  had  been  lost,  and  it  appeared  the 
search  had  been  made  for  them  : — Held,  that  their 
non-production  was  not  an  objection  to  the  title. 
Ib. 

If  counsel  for  the  purchaser  waive  the  produc- 
tion of  a  particular  document  stated  in  the  abstract, 
to  be  lost,  and  the  purchaser  adopts  that  opinion, 
and  deals  with  the  seller  upon  that  view,  he  will 
not  be  permitted  to  repudiate  the  opinion  of  his 
counsel.  Ib. 

The  purchaser  of  shares  in  a  mining  company 
is  not  entitled  to  a  regular  abstract  of  title  to  the 
mines  themselves,  as  if  he  were  purchasing  a  share 
in  the  land  in  which  they  are  worked  ;  but  he  is 
entitled  to  such  evidence  of  the  constitution  of  the 
company  and  of  the  nature  of  the  title  under 
which  the  mines  are  worked,  as  will  shov^  that 


the  subject-matter  of  the  purchase  is  what  it  pro- 
fesses to  be,  and  that  the  proposed  form  of  trans- 
fer to  him  will  give  him  a  valid  title  to  the  shares. 
Curling  v.  Flight,  2  Ph.  613  ;  12  Jur.  423  ;  17  L. 
J.,  Chanc.,  359. 

A  purchaser  of  a  perpetual  rent-charge  had 
notice  of  a  deed  making  his  vendor  tenant  for  life 
of  the  lands  on  which  the  rent  was  charged,  and 
of  the  subsequent  deed,  whereby  the  vendor,  sug- 
gesting that  he  was  seised  in  fee  of  the  lands,  pur- 
ported to  convey  them  in  fee,  in  consideration  of 
the  perpetual  rent-charge:  —  Held,  that  he  was 
bound  to  inquire  into,  and  had  notice  of,  the  cir- 
cumstances under  which  the  latter  deed  was  exe- 
cuted. Roddy  v.  Williams,  3  J.  &  L.  1. 

A.,  seised  in  fee,  by  registered  deed  conveyed 
lands  to  a  trustee,  upon  trust  to  sell  and  pay  debts 
and  incumbrances,  and  the  residue  to  himself. 
Subsequently,  A.,  in  1782,  for  valuable  considera- 
tion, by  registered  deed,  demised  the  lands  to  B. 
(who  did  not  appear  to  have  had  notice  of  the 
trust-deed)  for  lives  renewable  for  ever,  subject  to 
a  lease  thereof  then  subsisting.  The  rent  reserved 
was  equal  in  amount  to  the  rent  payable  under 
the  sub-lease.  In  1789  the  lands  were  sold  to  N., 
under  a  decree  in  an  administration  suit  instituted 
before  1782,  by  a  judgment  creditor  of  a  former 
owner  of  them  against  A.  and  his  trustee,  who 
joined  in  conveying  the  lands  to  N.  It  was  not 
shown  that  A.  had  been  served  with  subpoena  in 
that  suit  before  the  making  of  the  lease  of  1782, 
and  he  did  not  appear  in  it  until  afterwards.  N. 
had  no  notice  of  the  lease  of  1782  when  he  pur- 
chased. The  purchase-money  was  applied  in  pay- 
ment of  incumbrances  created  prior  to  1782.  The 
last  life  in  the  lease  of  1782  died  in  1835,  and  the 
sub-lease  determined  in  1S39;  and,  shortly  after- 
wards, a  claim  for  a  renewal  of  the  lease  of  1782 
was,  for  the  first  time,  made  by  the  heir-at-law  of 
B.: — Held,  that  N.  having,  without  notice  of  the 
plaintiff's  equity,  acquired  the  prior  legal  estate 
from  the  trustee  of  A.,  and  the  entire  equitable 
interest  by  the  application  of  his  purchase-money 
in  payment  of  prior  incumbrances,  was  not  bound 
to  renew  the  lease  of  1782;  and  also,  that  the 
laches  of  the  parties  deriving  under  the  lease,  in 
claiming  a  renewal,  or  obtaining  a  recognition  of 
their  title,  was,  under  the  circumstances,  a  bar  to 
their  suit.  Drew  v.  Norbury  (Earl  of),  3  J.  & 
L.  267. 

When  a  person  having  several  estates  or  inte- 
rests in  lands,  joins  in  conveying  all  his  estate  and 
interest  in  the  lands  to  a  purchaser,  every  estate 
or  interest  vested  in  him  will  pass  by  the  convey- 
ance, although  not  vested  in  him  in  the  character 
in  which  he  became  a  party  to  the  conveyance.  Ib. 

In  1823,  the  lands  of  Minos  were  conveyed  to 
J.  C.  and  his  heirs,  "  saving  and  excepting  out  of 
the  conveyance  the  manorial  rights  belonging  or 
appertaining  to  the  manor  of  C.,  of  which  manor 
the  lands  hereby  released  are  parcel,  and  the  tolli 
and  duties  of  the  fairs  and  markets  thereof,  as 
also  any  liberty  of  turbary  or  limestone  hereto- 
fore granted  therein  or  thereout  by  Sir  J.  L.  C.  (a 
former  owner),  or  his  ancestors,  to  any  of  the 
tenants  of  the  said  manor,  as  expressed  in  their 
leases."  Pursuant  to  a  decree,  the  fee  and  in- 
heritance in  the  lands  of  Minos  was  sot  up  to  be 
sold,  under  a  recital,  which  did  not  advert  to  the 
reservation  in  the  conveyance  of  1823,  and  which 
stated  that  part  of  the  lands  were  held  under  an 
article  of  agreement  for  lease  for  four  lives,  br.-ir- 
ing  date  1804,  and  one  year.  It  did  not  appear 
that  any  fairs  or  markets  had  ever  been  held  for 
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the  manor,  or  any  court,  for  the  last  twenty  years  ; 
and  although  there  was  no  open  limestone  quarry, 
nor  anything  in  the  nature  of  turbary,  save  a  sur- 
face or  top-sod  on  the  lands,  yet  it  did  not  dis- 
tinctly appear  that  there  was  not  either  limestone 
or  turf  on  them.  It  also  appeared,  that  the  agree- 
ment of  1804  was  for  a  lease  for  four  lives  and  one 
year  from  and  after  the  expiration  of  the  tenant's 
then  present  lease,  which  lease  did  not  expire  until 
1843;  and  that  the  tenant  claimed  to  be  entitled 
to  a  lease  for  four  lives  to  be  then  named  by  him. 
Upon  exceptions  to  a  report  of  bad  title — Held, 
confirming  the  report,  that  the  reservation  of  the 
liberty  of  turbary  and  limestone,  in  the  convey- 
ance of  1823,  was  a  valid  objection  to  the  title, 
but  not  to  the  reservation  of  the  manorial  rights  and 
tolls  of  the  fairs  and  markets  of  the  manor.  Mar- 
tin v.  Cotter,  3  J.  &.  L.  496. 

Held,  also,  that  the  description  of  the  tenant's 
interest  under  the  article  of  1804  was  calculated 
to  mislead  the  purchaser,  and  that  he  was  entitled 
either  to  compensation  or  to  be  discharged  in  con- 
sequence thereof.  Ib. 

The  abstract  was  delivered  to  the  purchaser  on 
the  25th  February,  1S45;  the  article  of  1804  on 
the  9th  April :  on  the  25th  April  the  purchaser 
confirmed  the  sale,  and  on  the  24th  October  he 
lodged  objections  to  the  title : — Held,  that  he  had 
not  waived  his  objections.  Ib. 

Observations  upon  the  duty  of  a  vendor  in  pre- 
paring particulars  of  the  estate  to  be  sold.  Ib. 

In  1833,  William  conveyed  an  estate  to  his  son 
Stephen,  by  whom  it  was  shortly  afterwards  mort- 
gaged to  the  plaintiff.  By  the  mortgage-deed  a 
power  of  sale  was  given  to  the  mortgagee,  on  de- 
fault of  paying  the  mortgage-money  and  interest 
•within  three  months  after  notice  in  writing  given 
to  Stephen,  the  mortgagor,  his  heirs,  &c.,  or  left 
at  his  or  their  last  place  of  abode.  In  1840,  the 
conveyance  to  Stephen  from  William  was,  by  a 
decree  in  Chancery,  declared  void  as  against  the 
creditors  of  William.  On  the  18th  November, 
1841,  plaintiff  contracted  to  sell  the  mortgage 
premises  to  the  defendant,  and  thereupon  pre- 
pared a  notice,  demanding  payment  of  the  mort- 
gage-money, dated  the  24th  November,  and  served 
it  (as  Stephen  could  not  be  found  or  heard  of)  by 
affixing  it  on  the  door  of  the  last  known  place  of 
abode  of  Stephen  : — Held,  first,  that  the  notice 
upon  Stephen  was  sufficient,  as  the  right  of  mort- 
gagee under  the  power  of  sale  was  paramount  to 
that  of  the  creditors  of  William  ;  secondly,  that 
service  of  the  notice  by  fixing  it  on  the  door  of 
Stephen's  last  known  place  of  abode  was  good 
service;  and,  thirdly,  that  the  contract  for  sale, 
though  made  before  service  of  the  notice,  was  not 
therefore  invalid.  Major  v.  Ward,  12  Jur.  473 — 
V.  C.  W. 

In  1784,  a  tenement  and  four  acres  and  one 
acre  and  a  half  of  land,  dispersed  in  the  common 
field  in  East  H.,  were  conveyed  to  A.  B.,  under 
whom  the  vendor  derived  title.  In  1818,  the  de- 
visee of  the  same  party  conveyed  the  tenement, 
with  an  allotment  of  land  described  as  containing 
three  acres  and  one  rood,  allotted  to  the  devisor 
under  an  act  passed  in  1801,  for  inclosing  part  of 
the  parish  of  East  H.,  in  lieu  of  four  acres  of  com- 
mon fields.  The  estate  was  contracted  to  be  sold 
in  1841: — Held,  that,  as  the  quantity  of  land  in 
respect  of  which  the  allotment  was  made  differed 
from  the  quantity  of  common  field  lands  held  by 
A.  B.,  the  vendor  was  bound  to  produce  the  best 
evidence  he  could  to  account  for  the  discrepancy. 
Ib. 


Upon  a  proper  requisition  as  to  dower,  the  pur- 
chaser has  a  right  to  know,  if  the  vendor  is  in  a 
condition  to  inform  him  thereof,  the  actual  state 
of  the  title  ;  and  is  not  bound  to  rest  satisfied,  by 
jeing  told,  that,  if  the  liability  to  dower  does  exist, 
may  protect  himself  by  means  of  a  term  of 
years.  Ib. 

In  1817,  A.,  the  freeholder,  demised  to  B.  cer- 
tain premises  for  seventy-two  years,  from  25th 
March  in  that  year,  at  a  rent  of  10!.  B.  subse- 
quently demised  the  same  premises  to  C.  for  the 
residue  of  the  term  wanting  seven  days,  at  a  rent 
of  10/.  4s.,  and  covenanted  in  the  usual  manner 
to  indemnify  C.  against  the  rent  and  covenants  in 
the  superior  lease.  C.,  by  her  will,  bequeathed 
the  premises  to  B.  (her  immediate  lessor)  for  the 
residue  of  the  term,  upon  certain  trusts,  for  D., 
an  infant,  and  appointed  B.  her  sole  executor.  C. 
died,  and  B.  proved  the  will.  D.  came  of  age  in 
1844,  and  thereupon  an  indenture  of  assignment, 
dated  9th  April,  1844,  was  made  and  executed 
between  B.  of  the  one  part,  and  D.  of  the  other, 
whereby  B.  purported  to  "  assign"  all  the  residue 
of  the  said  term  of  seventy-two  years  wanting 
seven  days,  to  D.,  his  cestui  que  trust,  and  cove- 
nanted that  he  had  not  incumbered.  B.  died  in 
November,  1844,  having  by  his  will  devised  the 
premises  in  question  to  three  trustees,  upon  cer- 
tain trusts  for  parties  not  before  the  Court,  and 
he  appointed  his  three  trustees  executors.  In  1846, 
D.  put  up  the  premises  for  sale  by  public  auction, 
when  they  were  bought  by  A.,  the  reversioner  in 
fee.  Upon  the  abstract  being  furnished,  A.  ob- 
jected to  the  title,  on  the  ground  of  merger.  Sub- 
sequently D.  procured  the  three  trustees  and  exe- 
cutors of  B.  to  execute  an  indenture,  dated  22d 
February,  1847,  by  which  they  re-demised  the 
premises  in  question  to  D.  for  the  residue  of  the 
seventy-two  years  wanting  seven  days,  at  the  said 
rent  of  107.  4s.,  and  subject  to  precisely  the  same 
covenants  as  were  in  the  original  sub-lease  ;  and 
they  covenanted,  as  B.'s  executors,  to  indemnify 
D.  against  the  rent  and  covenants  contained  in  the 
original  lease,  to  the  same  extent  as  B.  would  have 
been  liable,  provided  there  had  been  no  merger; 
but  to  this  indenture  the  cestuis  que  trust  of  B.'s 
will  were  not  parties.  The  purchaser  still  objected 
to  the  title.  The  Master  reported  against  the 
title: — Held,  overruling  the  exceptions  to  the 
Master's  report,  first,  that  the  legal  estate  in  the 
sub-lease  was  merged  in  B.'s  reversion,  but  that 
D.,  the  cestui  que  trust  of  C.'s  will,  had  a  right  in 
equity  to  the  enjoyment  of  the  property,  (without 
the  legal  estate),  commensurate  with  the  term 
comprised  in  the  sub-lease;  secondly,  that  the 
deed  of  April,  1844,  had  not  the  effect  of  creating 
a  new  lease,  but  was  a  mere  attempt  to  assign  that 
which  had  ceased  to  exist;  thirdly,  that  the  exe- 
cutors and  trustees  of  B.'s  will  had  no  right  to 
execute  the  indenture  of  February,  1847,  in  the 
absence  of  their  cestuis  que  trust,  but  were  bound 
to  retain  for  them  the  entire  legal  interest  during 
the  continuance  of  the  original  lease,  subject  to 
the  equity  enunciated  by  the  first  proposition  ; 
and,  semble,  the  legal  estate  conveyed  thereby 
might  be  taken  out  of  D.  upon  a  bill  being  filed 
for  that  purpose  by  the  cestuis  que  trust  of  B.'s 
will.  Lastly,  that  a  court  of  equity  will  not  enter 
into  the  question  whether  the  covenants  of  in- 
demnity entered  into  by  B.'s  executors  with  D. 
were  equivalent  to  the  covenants  of  indemnity 
by  B.  with  C.  Law  v.  Urlwin,  12  Jur.  1012— 
V.  C.  E. 

Upon  the  sale  of  a  leasehold  for  lives,  expressed 
to   have    been   granted  by  a  corporation  in  con- 
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sideration  of  the  surrender  of  a  prior  lease,  the 
title  to  the  surrendered  lease  must  be  shown. 
Hodgkinson  v.  Cooper,  9  Bea.  304 ;  10  Jur.  39. 

To  a  vendor's  bill  for  specific  performance  of  a 
contract  to  purchase  shares  in  mines,  insisting 
that  the  plaintiff  was  not  bound  to  give  other  evi- 
dence of  his  title  to  the  shares  than  attested  ex- 
tracts from  the  cost-books  or  registers  of  the  mines, 
and  that  the  defendant  had  refused  to  accept  such 
evidence,  but  not  alleging  that  the  plaintiff  was 
unable  to  give  other  evidence  of  his  title,  the  de- 
fendant demurred  : — Held,  that,  as  the  plaintiff 
was  not  precluded  from  giving  other  evidence  of 
his  title,  if  necessary,  the  demurrer  must  be  over- 
ruled. Curling  \.  Flight,  5  Hare,  242. 

In  1784,  a  certain  tenement  and  four  acres,  and 
one  acre  and  a  half  of  land  dispersed  in  the  com- 
mon field  of  A.,  were  conveyed  to  the  party  under 
whom  the  vendor  claimed.  In  1818,  the  devisee 
of  the  same  party  conveyed  the  tenement,  with  an 
allotment  of  land,  described  as  containing  three 
acres  and  one  rood,  allotted  to  the  devisor  under 
an  act  passed  in  1801,  for  inclosing  part  of  the  pa- 
rish of  A.,  in  lieu  of  five  acres  of  common  field 
lands.  The  estate  was  contracted  to  be  sold  in 
1S41 : — Held,  that,  in  the  absence  of  any  proof 
that  the  whole  of  the  common  lands  in  A.  had 
not  been  allotted,  or  that  any  other  allotment  had 
been  made  to  the  same  party,  the  Court  would  as- 
sume that  the  allotment  had  been  made  in  substi- 
tution of  the  common  lands  comprised  in  the  deed 
of  1784.  Major  v.  Ward,  5  Hare,  604. 

Delivery  of  Abstract  of  Title.] — On  a  sale  under 
the  Court  in  June  1839,  it  was  provided  by  the 
conditions,  that  the  abstract  should  be  delivered 
in  twenty-one  days,  that  the  purchaser  should  be 
entitled  to  the  rents  from  October,  and  pay  his 
purchase-money  in  November,  and  if,  "  from  any 
cause  whatever,"  it  should  not  be  paid  at  that 
time,  he  should  pay  interest  at  51.  per  cent.  The 
vendors  were  unable  to  deliver  the  abstract 
within  the  time,  and-  there  was  great  delay  and 
difficulty,  on  their  part,  in  making  out  their  title, 
which  was  not  complete  till  1845.  The  purchaser 
had  entered  into  possession.  On  a  motion  made 
in  1845,  to  pay  the  purchase-money  and  interest 
into  Court,  the  Court  held,  that  it  could  not  re- 
lieve the  purchaser  from  payment  of  interest,  but 
made  the  order  without  prejudice  to  any  applica- 
tion for  compensation.  Greenwood  v.  Churchill, 
8  Bea.  413 ;  9  Jur.  196 ;  14  Law  J.,  Chanc.,  143. 

Auctioneer.] — An  authority  given  to  an  auc- 
tioneer to  sell  may  be  revoked  by  the  vendor  at  any 
time  before  the  sale,  and  such  revocation  is  valid 
against  parties  dealing  without  knowledge  of  it; 
therefore,  in  a  suit  by  a  purchaser  to  enforce  spe- 
cific performance  of  a  contract  entered  into  by  the 
auctioneer,  by  mistake  or  inadvertence,  for  the 
sale  of  property,  as  to  part  of  which — a  right  o 
way  over  the  land  sold — his  authority  had  been 
revoked,  it  is  competent  to  the  defendant  to  insist 
upon  such  revocation,  and  parol  evidence  is  ad- 
missible in  support  of  that  defence.  Manser  v 
Back,  6  Hare,  443. 

"  Without  Reserve."]  —  An  arrangement  be- 
tween the  vendor  and  a  third  party,  the  result  o 
which  was  to  prevent  property  put  up  to  sale  by 
auction  from  being  actually  sold  under  a  fixec 
sum  : — Held,  to  be  inconsistent  with  conditions  o 
sale  stating  that  the  property  was  offered  for  sale 
"  without  reserve,"  and  specific  performance  of  a 
contract  entered  into  under  these  circumstances 


efused,  as  against  the   purchaser.      Robinson  v. 
Vail,  11  Jur.  577;  16  Law  J.,  Chanc.,  401— C. 

Contract  of  Sale.] — If  the  terms  of  a  contract  of 
ale   do   not    show    an    intention   of  immediately 
>assing  the  property  until   something  is  done  by 
he  seller  before  delivery  of  possession,  then  the 
ale   cannot  be   deemed    perfected,  and  the  pro- 
>erty  does  not  pass  until  that  thing  is  done.     And 
ilthough,  where  the  sale  was  of  a  specific  chattel 
or  a  fixed  price,  assuming  it  to  contain  a  certain 
[uantity,  and  the  price  was  paid,  but,  according 
o  the  terms  of  the  contract,  the  seller  is  to  retain 
jossession,  to  carry  the  chattel  to  a  certain  place, 
;here  to  deliver  it  at  a  certain  time,  and  that  if, 
upon  measurement,  the  quantity  should  turn  out 
nore  than  as  assumed,  the  surplus  was  to  be  paid 
or  at  a  fixed  rate  by  the  purchasers  on  delivery, 
>ut  that,  should  it  fall  short,  the  difference  was  to 
>e  refunded   by  the   sellers  ; — it  was   held,  that, 
until  measurement  and  delivery,  the  sale  was  not 
omplete  ;   and   that  part  of  the  property  having 
>een  lost  by  a  storm,  the  risk  remained  with  the 
sellers.     Logan  v.  Le  Mesurier,   11  Jur.   1091 — 
Pri.  C. 

After  the  day  stated  in  the  contract  of  sale  for 
the  delivery  of  goods,  and  before  delivery,  a 
storm  dispersed  the  goods,  (timber),  and  the  pur- 
chasers took  possession  of  a  large  portion  of  them 
tvhich  were  saved,  and  paid  salvage  : — Held,  that 
this  taking  possession  of  a  part  could  not  be  con- 
sidered as  showing,  by  the  parties'  admission, 
that  the  property  in  the  goods  had  passed  to  the 
purchasers  before  the  loss,  where  the  terms  of  the 
contract  show  that  it  did  not  so  pass.  Ib. 

An  estate,  sold  under  a  decree,  was  knocked 
down  to  the  solicitor  of  a  mortgagee,  who  was  not 
a  party  to  the  suit,  but  consented  to  the  sale.  A 
motion  by  the  solicitor,  to  be  discharged  from  his 
purchase,  on  the  ground  that  he  retracted  his  bid- 
ding before  the  hammer  fell,  was  refused,  with 
costs.  Freer  v.  Rimner,  14  Sim.  391. 

Conditions  of  Sale— Construction— I.  "  Without 
Reserve."]  —  Where  property  is  advertised  to  be 
sold  "  without  reserve,"  such  advertisement  is 
understood  to  exclude  any  interference  by  the 
vendor,  either  direct  or  indirect,  which  can,  un- 
der any  possible  circumstances,  affect  the  right  of 
the  highest  bidder,  whatever  may  be  the  amount 
of  his  bidding,  to  be  declared  the  purchaser;  and 
any  evasion  of  that  engagement  on  the  part  of  the 
vendor,  being  a  violation  of  his  contract  with  the 
public,  will  disentitle  him  to  the  aid  of  a  court  of 
equity  to  enforce  the  sale.  Therefore,  where, 
previously  to  a  sale  of  a  life-interest,  which  was 
advertised  to  be  "  without  reserve,"  the  vendor 
entered  into  a  private  agreement  with  another 
person,  that  the  latter  should  bid  a  certain  sum  at 
the  auction,  and  be  the  purchaser  at  that  sum, 
unless  a  higher  sum  were  bid,  a  bill  by  the  vendor 
for  specific  performance  against  a  third  party  who 
had  been  declared  the  purchaser  at  the  auction, 
though  for  a  much  higher  price,  was  dismissed. 
Robinson  v.  Wall,  2  Ph.  372  ;  1 1  Jur.  577;  1  .  L.  J., 
Chanc.,  401. 

2    Interest  on  Purchase-money.] — An  estate  wag 
sold  under  a  decree  of  the  Court,  in  October,  15  46, 
under  conditions,  one  of  which  was,  that  the  pur- 
chase-money should  be  paid  on   or  before  the  1 
January  following,   and   if,  from  any  cause 
ever,  the  money  should  not  be  paid,  the  purchaser 
making  default  should   pay  interest  from  that  day 
until  the  time  of  payment.     The  abstract  Slivered 
showed  a  defective  title.     The  purchaser  gave  no- 
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tice  to  the  vendor  that  the  money  was  lying  idle, 
and  in  January  moved  for  liberty  to  pay  themonev 
into  court,  without  accepting  the  title  ;  but  that 
motion  was  refused,  as  being  contrary  to  the  prac- 
tice of  the  Court.  In  September,  1847,  the  defect 
in  the  title  was  cured.  A  motion  by  the  pur- 
chaser, for  liberty  to  pay  his  purchase-money  into 
court  without  interest,  was,  under  the  circum- 
stances, granted.  Denning  v.  Henderson,  12  Jur. 
89;  17  L.  J.,  Chanc.,  8— V.  C.  B. 

Contract  of  Sale— 1.  Generally.] — Sale  and  as- 
signment of  a  life-interest  in  leaseholds  in  con- 
sideration of  a  weekly  sum,  to  be  paid  to  the 
vendor  during  her  life,  with  a  covenant  by  the 
purchaser,  for  himself,  his  heirs,  executors,  and 
administrators,  to  make  the  weekly  payment  to  the 
vendor,  and  to  repair  and  insure  the  p'remises,  and 
otherwise  perform  the  covenants  in  the  lease  : — 
Held,  that  the  vendor  was  entitled  to  a  Jien  on 
the  life-interest  in  the  leaseholds,  which  was  the 
subject  of  the  assignment,  for  the  weekly  pay- 
ment. Matthew  v.  Bowler,  6  Hare,  110;  11  Jur. 
297;  16  L.  J.,  Chanc.,  239. 

Where  an  offer  was  made  by  letter  by  the  pur- 
chaser, and  accepted  in  like  manner  by  the  ven- 
dor, and  the  latter  inclosed  in  the  letter  in  which 
he  accepted  the  offer  a  memorandum  of  agreement 
for  purchase,  which  he  requested  the  purchaser  to 
sign,  but  which  the  purchaser  did  not  sign — Held, 
in  the  absence  of  any  evidence  of  what  were  the 
contents  of  the  memorandum,  that  the  mere  re- 
questing the  purchaser  to  sign  it  did  not  invalidate 
the  contract  entered  into  by  the  acceptance  of  the 
purchaser's  offer,  the  subsequent  acts  of  the  par- 
ties showing  that  they  considered  that  there  was  a 
contract  entered  into  between  them.  GibUns  v. 
The  Board  of  Management  of  the  North-Eastern 
Metropolitan  Asylum  District,  12  Jur.  22:  17  L 
J.,  Chanc.,  5 — R. 

An  inquiry  directed  whether  the  grant  of  the 
lease  prejudicially  affected  the  interest  of  the 
grantee  of  the  rent-charge.  Ib. 

2.  Part  Performance.]  —Part  performance,  in  or- 
der to  take  a  case  out  of  the  Statute  of  Frauds, 
presupposes  an  existing  and  completed  agreement; 
and  what  is   done  must  be  done  by   force  of  the 
terms  of  such  an  agreement.     Thynne  (Lady  E  ) 
v.  Glengall  (Earl  of),  12  Jur.  805— H.  L'. 

3.  Rescinding.] — Though  time  may  not  be  of  the 
essence  of  the   contract,  yet,  upon   unreasonable 
delay  on  the  part  of  a  vendor  in  completing,  the 
purchaser,  upon   giving  notice,  may  rescind   the 
contract.     Benson  v.  Lamb,  9  Beav.  502. 

It  being  one  of  the  terms  of  a  contract  between 
vendor  and  purchaser,  that  certain  parties  were  to 
join  in  the  conveyance,  the  Court  would  not  enter 
into  the  question,  whether  they  were  necessary  or 
proper  parties.  Ib. 

4.  Specific  Performance,  when  enforced.]  — Spe- 
cific performance  of  an  agreement  for  sale  decreed, 
though  the   contract  was   entered  into  while  the 
seller  was  in  prison.     Brinkley  v.  Hann,  1  Dru. 

1  i  •)  . 


The  Court  is  bound  to  examine  carefully  into  a 
contract  entered  into  with  a  party  who  is  in  gaol, 
and  to  see  that  no  undue  advantage  has  been  taken 
of  his  position;  but  it  is  not  true,  as  a  general 
proposition,  that  a  man  in  insolventcircumstances, 
and  in  prison,  cannot  sell  his  property.  Ib. 

Principles  upon  which  the  Court  acts  in  con- 
sidering the  question  of  value.  Ib. 

A    purchase  of  the  legal   estate  for   valuable 


consideration,  without  notice,  is  not  a  defence  to 
a  suit  for  the  specific  performance  of  a  contract 
relating  to  the   lands,  contained  in   a   prior  duly- 
registered  instrument.     Drew   v.  Korburv  (Earl) 
3  J.  &L.267. 

Decree  for  specific  performance,  with  references 
to  the  Master  to  compute  interest  and  tax  costs, 
and  ordering  defendant  to  pay  purchase-money 
and  interest,  and  costs,  when  ascertained — Held 
to  constitute  a  judgment-debt.  Beaufort  (Duke) 
v.  Phillips,  1  De  G.  &  S.  321. 

If  a  vendor  contract  with  two  different  persons 
for  the  sale  to  each  of  them  of  the  same  estate, 
the  Court  will,  prima  facie,  enforce  the  contract 
which  was  first  made  ;  and  if  the  party  with  whom 
the  second  contract  was  made  should,  after  notice 
of  the  first  contract,  procure  a  conveyance  of  the 
legal  estate  in  pursuance  of  the  second  contract, 
the  Court  will,  in  a  suit  for  specific  performance 
by  the  first  purchaser  against  the  vendor  and  the 
second  purchaser,  decree  the  latter  to  convey 
the  estate  to  the  plaintiff.  Potter  v.  Sanders, 
6  Hare,  1. 

Real  estate  was  devised  in  1778  to  the  son-in- 
law  of  the  testator  for  his  life,  remainder  to  his 
daughter  (the  wife  of  such  son-in-law)  for  her  life, 
remainder  to  her  first  and  other  sons  successively 
in  tail,  remainder  to  her  daughters  as  tenants  in 
common  in  tail,  with  cross-remainders  between 
them  ;  and,  in  default  of  such  issue  of  his  daugh- 
ters, to  such  person  or  persons  as  she  should  by 
deed  or  will  appoint.  In  1841,  the  daughter,  the 
donee  of  the  power,  executed  a  deed-poll  of 
appointment,  which,  reciting  the  limitations  of 
the  estate  by  the  will — that  she  had  not  any  issue 
of  her  body,  and  that  she  was  desirous  of  exer- 
cising the  power  subject  to  the  life-interest  of  her 
husband  and  herself,  as  thereinafter  mentioned — 
appointed,  that,  from  and  after  the  decease  of  the 
survivor  of  her  husband  and  herself,  "and  there 
being  a  failure  of  issue  of  her,"  the  said  donee  of 
the  power,  the  estate  should  go,  remain,  and  be 
unto  and  to  the  use  of  the  plaintiff,  his  heirs  and 
assigns  for  ever: — Held,  that  this  was  a  good 
appointment  of  the  estate  under  the  power;  and 
that  the  title  of  the  plaintiff  under  the  appoint- 
ment was  one  which  the  Court,  in  a  suit  for  spe- 
cific performance,  would  compel  the  purchaser  to 
take.  Eno  v.  Eno,  6  Hare,  171;  11  Jur.  746;  16 
L.  J.,  Chanc.,  358. 

Railway  shares  were  sold  by  auction,  and  the 
purchaser  paid  his  purchase-money,  but  did  not 
take  a  transfer  of  the  shares.  He  then  sold  to  a 
third  party,  who  refused  to  register  himself  as 
owner  of  the  shares.  The  vendor  was  held  enti- 
tled to  a  decree  for  specific  performance  against 
the  original  purchaser.  Shaw  v.  Fisher,  12  Jur. 
152— V.  C.  B. 

Vendors  contracted  to  sell  two-sixths  of  certain 
leaseholds,  together  with  other  their  estates  and 
interests  therein,  but  found  that  they  had  only  four 
twenty-oneths.  Decree  for  specific  performance, 
with  an  abatement.  Jones  v.  Evans,  12  Jur.  664 ; 
17  L.  J.,  Chanc.,  469— V.  C.  E. 

Agreement  to  grant  a  lease  for  twenty-one  years 
of  a  house  in  H.  Place,  according  to  proposals,  by 
which  it  was  stipulated,  that  the  lease  should  con- 
tain a  covenant  by  the  lessor  not  to  let  land  near 
H.  Place  for  the  purpose  of  making  or  burning 
bricks  ;  and  that  the  lease  should  be  in  the  form 
of  one  to  be  inspected  at  the  office  of  the  lessor's 
solicitor.  The  form  of  lease  referred  to  contained 
a  covenant  by  the  lessor  not  to  let  land  near  H. 
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Place,  for  the  purpose  of  making  or  burning  bricks, 
during  the  term  of  twenty-one  years,  if  the  lessor 
should  so  long  live;  and  it  turned  out,  on  inspec- 
tion of  the  abstract  of  the  lessor's  title,  that  the 
lessor  was  only  tenant  for  life  of  land  near  H. 
Place,  and  unable  to  bind  his  successors  in  the 
ownership  by  the  covenant  not  to  let : — Held,  (on 
exception  to  the  Master's  report,  finding  in  favour 
of  the  plaintiff's  title  to  grant  the  lease  in  a  suit 
by  the  lessor  for  specific  performance),  that  this 
fact,  under  all  the  circumstances  of  the  case, 
formed  no  ground  for  resisting  the  performance  of 
the  contract.  Dawes  v.  Betts,  12  Jur.  709 — C. 

Semble,  that  the  objection  was  not  one  which 
could  be  rightly  taken  on  a  reference  to  the  Mas- 
ter as  to  title.  Jb. 

The  plaintiff  was  tenant  for  life  in  possession, 
with  power  of  leasing,  of  certain  premises,  subject 
to  a  mortgage  charge  in  trustees.  The  trusts  of 
the  mortgage  were  for  the  plaintiff  and  wife,  for 
their  respective  lives,  with  remainder  to  their  un- 
born children.  To  enable  the  plaintiff  to  grant  a 
lease  of  a  portion  of  the  property  in  mortgage,  the 
trustees  and  the  plaintiff  and  wife  (as  cestuis  que 
trust)  joined  in  releasing  that  portion  from  the 
mortgage;  and  the  plaintiff  thereupon  agreed  to 
grant  a  beneficial  lease,  under  the  power,  of  such 
portion  to  the  defendant.  Upon  an  objection 
being  taken,  in  a  suit  for  specific  performance,  to 
the  title  to  grant  the  lease,  on  the  ground  that  the 
release  of  the  mortgage  would  be  inoperative  as 
against  the  wife  and  ulterior  cestuis  que  trust : — 
Held,  that  whether  this  was  or  was  not  a  breach 
of  trust  on  the  part  of  the  trustees,  (there  being 
no  legal  title  by  which  the  position  of  the  lessee 
could  be  affected),  a  court  of  equity  would,  under 
no  circumstances,  interfere  with  the  title  of  the 
lessee,  and  that,  therefore,  the  objection  could 
not  be  supported.  Ib. 

In  a  bill  filed  by  a  vendor  for  specific  perform- 
ance, it  was  alleged,  that  the  defendant  had 
agreed  for  the  purchase  of  a  house  on  certain 
terms,  which  agreement  was  made  out  by  the  let- 
ters after  mentioned,  which  letters  were  a  suffi- 
cient memorandum  of  agreement  signed  by  the 
defendant.  The  answer  denied  that  the  agree- 
ment in  the  bill  mentioned,  or  any  agreement, 
had  been  made  out  by  the  said  letters ;  that  the 
letters  did  not  amount  to  an  agreement,  and  that 
no  binding  agreement  had  been  entered  into  by 
him: — Held,  that  the  defendant,  not  having,  by 
his  answer,  claimed  the  benefit  of  the  Statute  of 
Frauds,  was  not  entitled  to  avail  himself  of  it. 
Skinner  v.  M'Douall,  12  Jur.  741;  17  L.J.,  Chanc., 
347— V.  C.  B. 

In  one  of  the  letters  alleged  to  constitute  the 
agreement,  the  agent  of  the  plaintiff  offered  the 
house  to  the  defendant  at  a  stated  price,  but  sug- 
gested that  the  defendant  should  offer  a  larger 
premium,  and  take  the  furniture  at  a  valuation. 
By  a  letter  in  reply,  the  defendant  said  he  had 
no  objection  to  give  501.  more  of  premium.  The 
agent  of  the  plaintiff  then  wrote  to  the  defendant, 
stating  that  he  had  received  the  defendant's  letter, 
offering  50Z.  more  of  premium,  making  300Z.  pre- 
mium, and  accepting  the  defendant's  offer.  The 
defendant's  solicitor  afterwards  recognized  the 
defendant's  agreement,  as  contained  in  his  letter: 
— Held,  that  the  plaintiff  had  proved  an  agree- 
ment on  the  part  of  the  defendant  to  give  300/. 
premium.  76. 

5.  Specific  Performance,  when  not  enforced.]  — 
In  a  suit  for  specific  performance  by  a  vezidor 


whose  title  was  derived  under  a  suspicious  will, 
it  appearing  that  the  heir  had  failed  in  an  action 
of  ejectment,  and  afterwards  in  a  motion  for  a  new 
trial,  the  Master  reported  in  favour  of  the  title, 
and  the  Vice-Chancellor  confirmed  the  report,  and 
decreed  specific  performance  without  requiring 
the  plaintiff  to  establish  the  will.  Hut  the  Lord 
Chancellor,  on  appeal,  reversed  that  decision, 
holding  that  it  was  more  consonant  to  the  princi- 
ples of  this  Court  that  the  validity  of  the  will  in 
such  a  case  should  be  conclusively  determined,  if 
possible,  between  the  vendor  and  the  heir  than  that 
it  should  be  left  to  be  litigated  between  the  heir 
and  the  purchaser  after  the  purchase-money  should 
have  been  paid.  Grove  v.  Bastard,  2  Ph.  619  ;  12 
Jur.  385;  17  L.  J.,  Chanc.,  351. 

A  contract  for  the  sale  of  the  vendor's  interest 
in  a  manor  under  a  lease  for  lives  was  made  on 
the  16th  October,  1840.  Objections  were  taken 
to  the  title,  and  a  correspondence  between  the 
solicitors  of  the  vendors  and  purchaser  took  plnce, 
and  continued  until  the  20th  August,  1841,  when 
the  purchaser  gave  notice  to  the  vendors,  that, 
the  title  being  defective,  he  rescinded  the  con- 
tract. The  correspondence  with  reference  to  the 
title  still  proceeded,  (the  purchaser's  solicitor 
claiming  his  right  to  insist  upon  the  notice,  but 
giving  the  vendors  two  months  more  to  complete 
the  title),  until  the  17th  January,  1842,  when  the 
purchaser  intimated  that  he  should  fall  back  to  his 
position  under  the  rescinded  contract.  The  bill 
was  filed  on  the  30th  August,  1S43:— Held,  that 
the  interval  between  the  20th  August,  1841,  and 
the  17th  January,  1842,  ought  not  to  be  regarded 
in  the  question  of  laches,  but  that  the  delay,  after 
the  17th  January,  1842,  before  the  bill  was  filed, 
precluded  the  vendors  from  sustaining  their  suit 
for  specific  performance.  Southcomb  v.  The  Bishop 
of  Exeter,  6  Hare,  213;  11  Jur.  725;  16  L.  J., 
Chanc.,  378. 

The  fact  that  the  purchaser  allowed  the  deposit 
to  remain  in  the  possession  of  the  vendor  from  the 
time  he  (the  purchaser)  declared  the  contract  to 
be  rescinded  until  shortly  before  the  bill  was  filed, 
when  he  brought  his  action  to  recover  it,  did  not 
affect  the  question  of  laches.  Ib. 

The  possession  of  part  of  the  property  comprised 
in  the  contract,  taken  under  a  mutual  arrange- 
ment, and  in  ignorance  of  the  objection  to  the  title 
which  was  afterwards  discovered  and  relied  on, 
did  not  affect  the  question  of  laches.  Ib. 

The  tendency  of  the  Court,  in  modern  cases, 
has  been  to  restrict  the  exercise  of  its  jurisdiction 
in  enforcing  specific  performance  of  contracts  to 
those  cases  in  which  the  plaintiff  has  been  prompt 
in  seeking  his  equitable  remedy.  Ib. 

The  purchaser  being  in  possession  of  part  of  the 
property  under  the  arrangement,  and  being  ad- 
viced  to  rescind  the  contract  and  assert  his  para- 
mount title  to  the  property,  was  not  bound  to  give 
up  the  possession  before  he  could  assert  such 
paramount  title  by  making  a  formal  entry  on  the 
property.  Ib. 

Premises  were  advertised  to  be  sold  according^ 
to  certain  printed  particulars  and  conditions  ot 
sale.  Before  the  sale  took  place,  several  of  the 
printed  copies  were  altered  by  the  vendor's  solici- 
tor, who  introduced,  in  writing,  a  reservation  of  a 
right  of  way  to  other  premises  belonging  to  the 
vendor.  Several  of  the  altered  copies  of  the  par- 
ticulars were  laid  on  the  table  in  the  auction-room, 
without  any  remark  with  regard  to  the  alteration, 
and  an  altered  copy  was  delivered  to  the  auctioneer, 
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who  read  the  same  aloud  before  the  biddings 
commenced  ;  but  the  party  who  became  the  pur- 
chaser did  not  hear  or  notice  the  alteration.  The 
contract  was  signed  by  the  auctioneer  (inadver- 
tently) and  by  the  purchaser,  on  a  copy  of  the  par- 
ticulars of  sale  not  containing  the  reservation. 
After  the  purchase-money  was  paid  and  possession 
given,  the  purchaser  filed  his  bill  for  a  specific 
performance  of  the  contract,  by  a  conveyance 
from  the  vendor,  without  a  reservation  of  the  right 
of  way  ;  and  the  bill  was  dismissed,  without  costs. 
Manser  v.  Back,  6  Hare,  443. 

Land  was  put  up  to  sale  by  public  auction,  and, 
in  the  particulars  of  sale,  described  as  eligible  for 
building  purposes.  After  the  contract  had  been 
made,  the  purchaser  discovered  that  rights  existed 
in  third  parties  to  have  water  supplied  to  their 
land  through  parts  of  the  land  in  question,  by 
means  of  an  underground  watercourse,  and  such 
third  parties  had  liberty  to  open,  cleanse,  and  re- 
pair the  watercourse,  they  making  satisfaction  for 
damage  done  by  them  in  so  doing.  On  a  bill  filed 
by  the  vendor  to  compel  performance  of  the  con- 
tract— Held,  that,  under  the  circumstances,  he 
could  not  sustain  his  suit,  and  that  the  existence 
of  the  easements  was  not  a  subject  of  compensa- 
tion ;  and  the  bill  must  be  dismissed,  with  costs. 
Shackleton  v.  Sutcliffe,  12  Jur.  199— V.  C.  B. 

Where  an  agreement  for  sale  was  signed  by  the 
vendor,  in  the  absence  of  his  solicitor  or  agent, 
under  a  representation  by  the  purchaser,  that,  if 
the  agreement  did  not  contain  the  substance  of 
certain  conditions  of  sale,  which  had  been  pre- 
pared by  the  vendor's  solicitor,  in  contemplation 
of  a  prior  sale  by  auction,  but  which  conditions 
were  not  then  shown  to  the  purchaser,  the  terms 
of  the  agreement  should  be  altered  to  adapt  them 
to  such  conditions,  and  the  purchaser  afterwards 
declined  to  alter  the  agreement  according  to  the 
conditions,  and  filed  a  bill  for  specific  perform- 
ance ;  such  bill  was  dismissed,  on  the  ground  that 
the  promise  to  alter  the  agreement  according  to 
the  conditions  of  sale  was  an  inducement  to  the 
vendor  to  sign  the  agreement,  which  he  otherwise 
might  not  have  done.  Mieklethwait  v.  Nightin- 
gale, 12  Jur.  638— R. 

H.  contracted  to  sell  a  portion  of  a  plot  of  land 
to  P.,  with  a  view  to  building  purposes,  reserving 
the  rest  to  himself;  and,  before  conveyance  to  P., 
he  and  H.  joined  in  offering  the  whole  plot  of  land 
for  sale  by  auction.  The  particulars  and  condi- 
tions of  sale  referred  to  a  plan,  and  held  out  that 
the  whole  plot  would  be  divided  by  wide  and 
handsome  roads,  as  marked  on  the  plan.  The 
plaintiff  bought  Lot  17,  which  was  part  of  the  land 
sold  by  H.  to  P.  It  was,  after  the  sale,  discovered, 
that  if  one  of  the  roads  marked  on  the  plan,  which 
passed  through  a  piece  of  leasehold  ground  be- 
longing to  P.,  was  made,  a  forfeiture  would  be  in- 
curred : — Held,  in  a  suit  for  specific  performance, 
that,  though,  from  the  position  of  his  lot,  the  plain- 
tiffdid  not  appear  to  have  much  interest  in  the 
road  in  question  being  made,  yet  he  was  entitled 
to  insist  on  the  plan  being  adhered  to,  if  it  could 
be  carried  out.  But,  as  the  making  of  the  road 
would  subject  P.  to  a  risk  of  forfeiture,  it  could 
not  be  insisted  upon.  Peacock  v.  Penson,  12  Jur. 
954— R. 

The  plaintiff  was  held  entitled  to  a  decree  for 
specific  performance  against  P.,  except  as  to  the 
road,  and  a  reference  as  to  damages  for  not  making 
it.  But  he  was  held  entitled  to  no  costs  against  P. 
up  to  the  hearing ;  and,  if  the  plaintiff  elected  to 


bring  an  action  at  law,  the  bill  was  ordered  to  be 
dismissed,  as  against  P.,  without  costs.     Ib. 

gale — Setting  aside.]  —Bill  by  purchaser  to  set 
aside  a  sale  and  conveyance,  on  the  ground  of  frau- 
dulent concealment  of  a  fact  alleged  to  be  known 
to  the  vendor,  dismissed, no  personal  fraud,  on  the 
part  of  the  vendor,  being  established.  Wilde  v. 
Gibson,  12  Jur.  527 — H.  L. 

Held,  that,  in  support  of  a  charge  of  fraudulent 
concealment,  no  case  of  constructive  notice  of  the 
fact  alleged  to  be  concealed,  could  be  set  up.  Ib. 

Held,  also,  that,  where  a  bill  seeks  relief  on  the 
ground  of  fraud,  and  fraud  is  not  established,  the 
plaintiff  is  not  entitled  to  take  a  decree  resting  on 
any  other  equity.  Ib. 

Sales  under  the  Authority  of  Courts  of  Equity — 
1.  Generally.] — Upon  a  sale  under  the  Court,  an 
order  upon  the  purchaser  to  pay  his  purchase- 
money  into  court  cannot  be  obtained  until  the  title 
has  been  accepted  or  the  Master's  report  obtained 
in  its  favour ;  and  such  an  order,  obtained  before 
such  acceptance  or  report,  upon  affidavit  of  service 
of  the  notice  of  motion,  was  discharged  with  costs. 
Rutter  v.  Marriott,  10  Beav.  33. 

Applications  of  purchasers  to  pay  purchase- 
money  into  court,  and  to  be  let  into  possession, 
without  prejudice  to  objections  to  the  title,  are 
always  refused.  Ib. 

The  grantor  of  a  rent-charge,  secured  by  a  term 
for  years  and  a  judgment,  is  not  entitled  to  have 
the  lands  sold  discharged  of  a  lease  made  before 
suit  and  after  the  grant  of  the  rent-charge,  where 
it  did  not  appear  that  the  lands,  if  sold  subject  to 
the  lease,  would  not  produce  sufficient  to  satisfy 
his  demand  ;  even  though  it  appeared  that  they 
would  not  produce  sufficient  to  discharge  the 
incumbrances  subsequent  to  his  demand.  Starrier 
v.  Nisbitt,  3  J.  &  L.  447. 

Purchase-money  may  be  paid  into  court  without 
prejudice  to  the  acceptance  of  the  title,  but  the 
purchaser  will  not  be  let  into  possession.  Morris 
v.  Bull,  12  Jur.  4 ;  17  L.  J.,  Chanc.,  9— V.  C.  B. 

Where  a  purchaser  under  the  Court  obtains  the 
order  nisi  to  confirm  the  report,  but  neglects  to 
make  it  absolute,  the  plaintiff  may  do  so  by  motion , 
of  course.  Robertson  v.  Skelton,  10  Beav.  197; 
11  Jur.  419;  16  Law  J.,  Chanc.,  215.  See  Chil- 
lingworth  v.  Chillingworth,  10  Beav.  199,  n. 

An  order  absolute,  to  confirm  the  Master's 
report  of  best  purchaser,  ought  to  be  obtained  on  a 
seal  day.  Ib. 

A  decree  for  sale  of  an  incumbered  estate  does 
not,  of  itself,  alter  the  rights  of  parties.  Wild  v. 
Lockhart,  10  Beav.  320. 

A  purchaser  under  a  decree  is  not  to  be  relieved 
from  his  purchase  merely  because  there  are  irre- 
gularities in  the  decree,  where  there  is  no  want  of 
jurisdiction,  or  parties.  Baker  v.  Sowter,  10  Beav. 
343. 

Real  estate  was  devised  to,  and  vested  in,  trus- 
tees, in  trust  for  certain  persons,  amongst  whom 
were  an  infant  and  persons  not  in  esse.  In  a  suit 
for  carrying  the  trusts  into  execution,  the  debts 
and  legacies  were  paid  out  of  the  personal  estate, 
before  any  provision  was  made  for  payment  of  the 
costs  of  suit.  While  there  was  personal  estate 
remaining,  and  before  the  facts  had  been  so  as- 
certained as  to  make  a  sale  of  the  real  estate  pro- 
per, a  decree  was  made  for  the  sale  of  the  real 
estate  for  payment  of  the  cost: — Held,  that, 
although  the  decree  was  not  such  as  would  have 
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been  pronounced,  on  due  consideration,  and  would 
have  been  varied  upon  a  re-hearing,  yet  a  pur- 
chaser under  it  was  not  entitled  to  be  discharged 
from  his  purchase  on  the  ground  of  irregularity, 
there  being  no  want  of  jurisdiction  or  parties.  Ib. 

A  bidder  at  a  sale  under  the  decree  of  the  Court, 
who  is  not  a  party  to  the  cause  or  interested  in  the 
estate  which  is  the  subject  of  the  sale,  has  no  right 
to  apply  to  the  Court  to  set  aside  a  sale  to  another 
bidder,  on  the  ground  of  irregularity,  in  that  the 
latter,  although  reported  the  purchaser,  was  not, 
in  fact,  the  highest  bidder.  Whether  he  may 
apply  to  be  declared  the  purchaser,  in  the  place 
of  the  bidder  reported  to  be  the  best  purchaser, 
quaere.  Hughes  v.  Lipscombe,  6  Hare,  142. 

See  also  Bass  v.  Wellsted,  12  Jur.  347— V.  C.  B. 

2.  Opening  Biddings.] — There  is  no  invariable 
rule  as  to  the  sum  to  be  paid  into  court  on  obtain- 
ing an  order  opening  biddings  made  at  a  sale 
directed  by  the  Court ;  but  where  a  sum  of  £27,000 
was  the  last  bidding  made  at  a  sale,  a  sum  of 
£3400  was  ordered  1o  be  paid  into  court  by  the 
applicant  on  his  obtaining  an  order  to  open  the 
biddings.  Manners  v.  Furze,  17  L.  J.,  Chanc., 
485— R. 

Inadequacy  of  Consideration,  Effect  of.]  —  Pur- 
chase of  a  contingent  reversionary  interest  set 
aside  chiefly  on  the  ground  of  inadequacy  of  value, 
the  consideration  being  an  annuity  for  the  life  of 
the  vendor,  whose  life  was  a  bad  life,  and  was 
better  known  to  the  purchaser  than  to  the  vendor 
to  be  such.  Davies  v.  Cooper,  5  Myl.  &  Cr.  270. 

Mistake,  Effect  of.]  — Premises  were  sold  for  the 
residue  of  a  term,  of  which  both  parties  at  the  time 
supposed  that  eight  years  only  were  unexpired, 
and  the  price  was  fixed  expressly  on  that  supposi- 
tion. It  afterwards  appeared  that  twenty  years 
were,  in  fact,  unexpired  at  the  time  of  the  sale. 
But  a  bill,  by  the  vendor,  to  make  the  purchaser  a 
trustee  of  the  term  for  the  twelve  additional  years, 
was  dismissed.  Okill  v.  Wtiittaker,  2  Ph.  338;  11 
Jur.  681;  16  Law  J.,  Chanc.,  454. 

Specific  Performance  —  when  enforced.]  —  H.,  in 
1839,  contracted  with  I.  fot  the  purchase  of  a  piece 
of  land,  and  subsequently  sold  his  bargain  to  M 
In  May,  1839,  the  abstract  of  title  was  delivered 
The  draft  conveyance  was  prepared  in  July,  anc 
approved   in  August  following.     A  covenant,  no 
in  the  draft,  was  inserted  in  the  ingrossment  by 
the  vendor,  and  objected  to  on  behalf  of  the  pur- 
chaser;   and   a    correspondence    on    the    subject 
between  their  respective  solicitors,  was  carried  on 
at  intervals  down  to  1843,  when  H.  and  M.  filed  a 
bill   for  specific   performance  : — Held,  that  there 
had  been  no  abandonment  of  the  contract.  Moxhai 
v.  Inderwick,  11  Jur.  837— V.  C.  B. 

Part   Performance,   Effect    of.]  —  Specific    per 
formance  of  a  parol  agreement  to  grant  a  lease 
enforced   against   the    intended  landlord,   on   the 
ground  of  part  performance,  and  on  evidence  con 
sisting   of  a   memorandum   by   the  landlord,    the 
parol   testimony    of  a   witness   present,    and    thi 
draft  of  a  lease  prepared  by  the  landlord's  steward 
though  the  draft  of  the  lease   provided   that  the 
tenant  should  do  an  act  for  the  landlord's  benefit 
which  was  not  mentioned  in  the  landlord's  memo 
randum,   or  the  witness's  testimony.      Mundy  v 
Jolli/e,  5  Myl.  &  Cr.  167. 

Laches,  Effect  of.]  — In  October  1840,  the  de 
fendant  contracted  in  writing  to  purchase  of  th< 
plaintiff  a  leasehold  interest  in  certain  lands  hek 
of  the  see  of  Exeter.  In  January,  1842,  after  a 


correspondence  upon  the  title,  the  defendant  gave 

loticeofhis  intention  to  rescind  the  contract;  and 
rom  that  time  nothing  further  passed  till  30th 

August,  1843,  when  the  vendors  filed  their  bill  for 

specific  performance  : — Held,  notwithstanding  that 
,he  defendant  had  allowed  the  deposit  to  remain 
n  the  hands  of  the  vendors  without  taking  any 
>tep  to  enforce  repayment,  that  the  latter  were 
precluded  from  the  assistance  of  the  Court  by  their 

delay    in    enforcing    the   contract.      Southcomb  v. 

Exeter  (Bishop  of),  1 1  Jur.  725  ;  16  La  w  J.,  Chanc. , 

378— V.  C.  W. 

Specific    Performance,  when  not  enforced  —  Er- 
ror in  Description  —  Compensation.]  —  Bill  by  the 
vendor  for  the  specific  performance  of  a  contract 
;o  purchase  a  timber  estate,  where  the  particulars 
of  sale  described  it  as  comprising  a  certain  wood, 
"  with    upwards    of  sixty-five    acres    of  fine   oak 
timber  trees,  the  average  size  of  which  approach- 
ed fifty  feet,"  and  the  particulars  of  the  lot  de- 
scribed it  only  as  "  sixty-five   acres,  two    roods, 
and  twelve  perches   of  growing  timber."     It  ap- 
peared, on  the  evidence  for  the  plaintiff,  that  the 
average  size  of  the  trees  was  about  thirty-five  feet, 
but  on  that  for  the   defendant,  that  it  was  only 
about  twenty-two  feet;   and  the  defendant,  more- 
over, alleged  that  it  was   sold  at  a  time  when  he 
had  no  means  of  seeing  the  wood,  and   that  he 
relied  on  the  particulars  of  sale  :  —  Held,  that,  as 
the  representation  on  the  particulars  of  sale  had 
proved  to  be  incorrect,  and  as  it  was  not  shown 
that  the  defendant  knew  it  to  be  incorrect  at  the 
time  of  making  the  contract,  the  Court  would  not, 
at  all  events,  enforce  the  specific  performance  of 
the  contract  without  compensation  ;  and  that  (inas- 
much  as   the  particulars  of  sale  did  not  express 
what  number   of  trees  or  quantity  of  timber  the 
wood   contained)  it  was  not  a  case  in  which  the 
Court  could  measure  the  extent  of  the  deficiency, 
or    ascertain    the  amount  of  compensation  ;   and 
that  the  bill  must  therefore  be  dismissed.     Brooke 
(Lord)  v.  Rounthwaite,  5  Hare,  298;  10  Jur.  656; 
15  Law  J.,  Chanc.,  332. 

Conveyance,  Parties  to— Judgment-Creditor.]  — 
A  judgment  was  obtained  against  a  party  under  a 
warrant  of  attorney.  He  afterwards  took  the 
benefit  of  the  Insolvent  Debtors'  Act: — Held,  that 
the  judgment-creditor  was  a  necessary  party  to  the 
conveyance  of  the  insolvent's  real  estate  to  a  pur- 
chaser, notwithstanding  the  1  &  2  Viet.  c.  110, 
s.  61.  Hotham\.  Somerville,  9  Bea.  63  ;  9  Jur.  702. 
Various  Matters  arising  out  of  the  Relation  of 
Vendor  and  Purchaser— Conveyancing  Practice- 
Costs.] — A  compulsory  sale  had  taken  place  under 
an  act  of  Parliament,  and  the  money  received  from 
the  sale  been  paid  into  the  bank,  and  by  the  act 
was  directed  that  the  commissioners  under  it 
should  pay  all  reasonable  costs,  charges,  and  ex- 
penses of  re-investing  the  money  in  land,  to  be 
settled  to  the  uses  upon  which  the  property  sold 
was  formerly  held  ;  a  contract  was  entered  into  by 
the  owners  of  another  estate  for  sale  of  the  same, 
free  from  incumbrances,  in  consideration  of  part 
of  the  money  paid  into  the  bank;  this  estate 
was  heavily  incumbered,  and,  under  the  advice  of 
the  purchaser's  counsel,  it  was  agreed  that  the 
vendors  should  pay  off  the  incumbrances,  and  take 
reconveyances  of  the  legal  estate  before  the  con- 
veyance should  be  made  to  the  purchaser.  In 
carrying  in  the  bill  of  costs,  charges,  and  expenses 
to  the  Taxing-master,  he  disallowed  all  costs  of 
perusing  the  drafts  of  releases  and  reconveyances, 
of  perusing  the  opinions  of  the  purchaser's  coun- 
sel on  the  "title,  and  of  a  schedule  to  a  state  of 
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facts  carried  into  the  office  of  the  Master  in  Ordi- 
nary, that  schedule  containing  a  description  of 
the  parcels.  A  petition  that  the  taxation  might  be 
reviewed,  and  the  disallowed  items  be  paid  by  the 
commissioners,  was  dismissed  with  costs.  Jones 
v.  Lewis  (in  re  Trinity  House),  11  Jur.  511 — V. 
C.  B. 

Legacy,  Purchase  of — Liabilities  of  Purchaser.] 
— A  purchaser  for  value  of  a  legacy  was  but  a 
purchaser  of  a  chose  in  action ;  and  that  he  was 
subject  to  the  same  equities,  in  respect  of  the 
legacy,  as  his  vendor;  and,  therefore,  to  refund  it, 
if  necessary  for  the  payment  of  debs.  Jennings 
v.  Bond,  2  Jones  &  Lat.  720. 

Lien  for  Consideration — Annuity.} — The  plain- 
tiff, by  indenture,  assigned  her  life  interest  in  lease- 
holds to  the  defendant,  the  assignment  being  ex- 
pressed to  be  in  consideration  of  a  weekly  sum 
secured  to  be  paid  to  the  plaintiffin  cash,  and  every 
week  during  her  life  ;  and  the  indenture  containing 
covenants  by  the  defendant,  for  himself,  his  heirs, 
executors,  and  administrators,  to  pay  the  weekly 
sum,  to  keep  the  premises  insured  and  in  repair, 
to  pay  the  rent,  and  observe  the  covenants  in  the 
original  lease  of  the  premises,  and  to  indemnify 
the  plaintiff  and  the  executors  of  the  will  of  the 
original  lessee,  under  which  the  plaintiff  was  enti- 
tled to  her  life  interest,  against  payment  of  the 
rent  and  breach  of  the  covenants: — Held,  that 
the  plaintiff  was  entitled  to  a  lien  in  respect  of 
the  annuity.  Matthews  v.  Bowler,  11  Jur.  297; 
16  Law  J.,  Chanc.,  239— V.  C.  W. 

Purchase  for  Valuable  Consideration  without 
Notice,  Effect  of.] — A  purchase  for  a  valuable  con- 
sideration, without  notice,  is  a  defence  as  well 
against  a  legal  as  an  equitable  title.  Joyce  v.  De 
Moleyns,  2  Jones  &  Lat.  374. 

Title  Deeds,  Absence  of — Liability  of  Solicitor 
for  proceeding  to  complete.] — A  solicitor  employed 
in  the  sale  of  an  estate  knew  that  the  title  deeds 
were  in  the  possession  of  an  adverse  party;  he, 
however,  proceeded  to  prepare  and  obtained  the 
execution  of  the  conveyance  and  memorial.  The 
sale  went  off,  in  consequence  of  the  absence  of 
the  title  deeds.  He  was  disallowed  the  costs  of 
the  proceeding ;  and  the  deed  being  a  cloud  on  the 
title,  he  was  also  ordered  to  deliver  it  without 
being  paid  the  costs  thereof.  Potts  v.  Dutton, 
8  Bea.  493. 

Miscellaneous.]  — If,  at  a  sale  by  auction  by  order 
of  Court,  a  purchaser  sell  his  purchase  for  an  ad- 
ditional sum  beyond  his  purchase-money,  the  Court 
will  order  the  property  to  be  resold;  and,  semble, 
that  if,  upon  such  resale,  the  property  does  not 
produce  the  improved  price  agreed  to  be  given 
by  the  sub-purchaser,  he  will  be  responsible  to  the 
Court  for  the  difference.  Holroyd  v.  Wyatt,  2  Coll. 
C. C.  327. 

On  a  vendor's  bill  for  specific  performance,  the 
Court  will  not  grant  a  reference  as  to  title  before 
the  hearing,  if  the  answer  resists  the  specific  per- 
formance upon  other  grounds  than  that  of  title. 
The  objection,  however,  must  not  be  merely  fri- 
volous; and  the  Court  will  look  into  the  answer,  to 
see  whether  it  be  really  a  question  between  the 
parties  ;  or,  in  other  words,  whether  the  question 
raised  by  the  objection  is  concluded  by  authority, 
or  is  still  open  to  argument.  And,  therefore,  the 
reference  was  directed  where  the  only  objection 
made  by  the  answer  was,  that  the  case  was  one  in 
which,  time  not  being  originally  of  the  essence  of 
the  contract,  the  parties,  after  the  day  fixed  by  the 
contract  for  its  completion,  had  gone  on  disputing 


about  the  title,  till  the  purchaser,  on  a  day  named, 
and  without  previous  notice  applicable  to  that 
day,  had  declared  the  contract  at  an  end  by  bring- 
ing an  action  for  the  deposit.  Wood  v.  Machu, 
10  Jur.  1001— V.  C.W. 

A  purchaser,  who  entered  into  possession  in  the 
year  1827,  without  prejudice  to  any  question  of 
title,  took  objections  to  the  title,  and,  in  conse- 
quence of  the  minority  of  a  party  necessary  to  the 
conveyance,  the  conveyance  was  postponed.  The 
purchaser  remained  in  possession  down  to  the 
present  time,  doing  various  acts  of  ownership,  and 
still  objects  to  the  title: — Held,  upon  the  motion 
of  the  vendor,  in  a  suit  for  specific  performance, 
that,  under  the  circumstances,  the  defendant 
should  pay  the  purchase-money  into  court,  with 
interest.  Adams  v.  Heathcote,  10  Jar.  301. 

A.  devised  his  estate  at  H.  to  his  second  son, 
who  survived  him,  and  afterwards  died  intestate, 
whereupon  the  estate  descended  to  N.  his  elder 
brother.  Pending  a  suit  instituted  by  A.'s  credi- 
tors, judgments  were  entered  up  against  N.,  which 
remained  unsatisfied,  when  the  estate  at  H.,  to- 
gether with  the  testator's  other  estates,  was  sold 
under  the  decree  in  the  suit  for  the  payment  of  his 
debts: — Held,  that  N.'s  judgment  creditors  were 
necessary  parties  to  the  conveyance  of  the  estate 
at  H.,  and  as  they  could  not  be  compelled  to  join 
in  the  conveyance,  because  they  were  not  parties 
to  the  suit,  that  a  good  title  could  not  be  made  to 
the  estate.  Craddock  v.  Piper,  14  Sim.  310. 

The  rule  which  relieves  a  purchaser  from  seeing 
to  the  application  of  the  purchase-money,  when 
the  estate  is  subject  to  a  primary  general  charge 
of  debts,  has  reference  to  the  time  of  the  testa- 
tor's death,  and  does  not  cease  to  be  applicable 
though  the  debts  be  subsequently  paid  ;  and, 
therefore,  where  an  estate  so  charged  was  sold  by 
the  trustee,  it  was  held  that  the  ccstuis  que  trust 
were  not  necessary  parties  to  the  conveyance, 
though  the  sale  did  not  take  place  till  twenty-five 
years  after  the  testator's  death,  and  the  vendor  on 
being  asked  by  the  purchaser  whether  all  the 
debts  were  not  paid,  had  refused  to  answer  the 
question.  Forbes  v.  Peacock,  1  Phil.  717;  15 
Law  J.,  N.  S.,  Ch.,  371. 

This  bill  was  filed  for  the  purpose  of  enforcing 
a  contract  for  a  lease  of  mines,  at  a  rent  of  one- 
fifteenth  of  the  minerals  obtained.  The  defendant 
had  subsequently  granted  a  lease  to  another  party 
at  the  same  rent.  The  bill  charged  that  under 
an  act  of  Parliament  it  was  directed  that  the  best 
rent  should  be  obtained  by  the  owner  of  the 
mines;  and  although  one-fifteenth  was  a  fair  rent 
when  the  plaintiff's  contract  was  entered  into, 
that  afterwards  the  mines  having  become  more 
valuable,  the  amount  was  not  then  a  fair  rent,  and 
the  lease  granted  by  the  defendant  was  therefore 
contrary  to  the  act: — Held,  upon  a  demurrer  for 
want  of  equity,  that  a  party  coming  for  perform- 
ance of  a  contract  could  only  have  it  as  it  ac- 
tually existed,  and  that  as  the  rent  reserved  in  the 
plaintiff's  contract  was  not  the  best  that  could 
be  obtained,  it  was  contrary  to  the  act,  and  in 
effect  fraudulent.  The  plaintiff,  therefore,  could 
not  have  his  contract  enforced,  and  the  demurrer 
was  allowed: — Held,  also,  that  it  was  an  unde- 
niable proposition,  that  when  a  party  entered  into 
a  contract  without  having  the  power  of  performing 
it,  and  afterwards  acquired  the  right  to  do  so,  he 
was  then  bound  to  perform  it.  Carne  v.  Mitchell, 
15  Law  J.,  N.  S.,  V.  C.,  287. 

At  the  sale  of  an  estate  by  public  auction,  one 
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of  the  conditions  being,  that  the  highest  bidder 
should  be  the  purchaser,  a  person  attended  who 
had  no  intention  of  being  a  purchaser,  but  was 
employed  by  the  vendor  to  bid,  in  order  to  pre- 
vent the  property  from  being  sold  at  an  under- 
value, and  this  person  made  several  biddings,  till 
he  reached  the  sum  of  650/.  when  he  ceased  to 
bid.  The  property  was  afterwards  purchased  at 
6901.  Upon  the  purchaser  objecting  to  perform 
his  contract,  on  the  ground  that  puffers  had  been 
employed  at  the  sale,  the  Court  decreed  specific 
performance,  the  purchaser  declining  to  have  the 
validity  of  the  contract  tried  in  a  court  of  law. 
Woodward  v.  Miller,  2  Coll.  C.  C.  279  ;  15  Law  J., 
N.  S.,  V.  C.,  6. 

VENUE — See  CRIMINAL  LAW,  PLEADING  AT 
LAW. 


VERDICT — See  NEW  TRIAL,  PRACTICE  AT  LAW. 

VESTRY — See  ECCLESIASTICAL  LAW. 
A  notice  was  affixed  by  the  churchwardens  and 
overseers  to  the  door  of  a  parish  church,  on  Sun- 
day, the  25th  of  March,  1846,  appointing  a  vestry 
meeting  to  be  held  on  the  succeeding  Wednesday, 
to  nominate  new  officers  of  the  parish  for  the  en- 
suing year.  A  vestry  was  held,  in  pursuance  of 
the  notice,  and  the  parish,  after  nominating  the 
overseers,  proceeded  to  elect  two  persons  as  sur- 
veyors of  the  highways  : — Held,  that  this  appoint- 
ment of  surveyors  was  invalid  under  58  Geo.  3, 
c.  69,  s.  1,  the  notice  of  the  meeting  not  having 
been  given  three  days  at  least  before  the  vestry 
meeting  was  held.  Reg.  v.  Best,  2  New  Sess.  Cas. 
655;  2  B.  C.  Rep.  90;  16  Law  J.,  M.  S.,  338  ; 
S.  C.,  nom.  Surrey  (Justices),  11  Jur.  489 — Erie. 

By  a  local  act,  regulating  the  appointment  of 
governors  and  guardians  of  the  poor  of  St.  Mary, 
Newington,  it  is  enacted,  "  that  the  governors  and 
guardians  shall  call  a  vestry  meeting  of  the  inhabi- 
tants of  the  parish  on  Easter  Tuesday  in  every 
year,  at  which  vestry  meeting  all  the  vacancies  in 
the  list  of  governors  and  guardians  shall  be  filled 
up  by  poll  or  ballot,  or  in  such  way  of  election  as 
shall  be  deemed  most  proper  aud  convenient." 
At  a  meeting,  held  for  the  purpose  of  election  of 
governors  and  guardians  under  the  provisions  of 
the  act,  two  candidates  were  proposed  for  the  first 
vacancy;  and  a  show  of  hands  being  had,  the  one 
in  whose  favour  the  majority  was  declared  to  be 
was  elected  to  fill  that  vacancy;  and  then  two 
other  candidates  were  put  up  for  the  next  vacancy, 
and  the  same  course  was  pursued  in  respect  of 
each  vacancy  separately  : — Held,  first,  that,  al- 
though the  meeting  so  assembled  must  determine 
the  method  of  election,  as  by  poll,  ballot,  or  other 
mode,  they  must,  nevertheless,  adopt  such  a  course 
as  will  enable  them  to  receive  the  opinion  of  the 
inhabitants  in  vestry  assembled  as  to  each  candi- 
date proposed.  Reg.  v.  St.  Mary,  Newington 
(Governors  and  Guardians),  12  Jur.  918  ;  17  L.  J., 
Q.  B.,  220— B.  C.— Coleridge. 

Held,  secondly,  that  the  vestry  may  be  adjourned, 
on  a  poll  being  properly  demanded,  to  enable  all 
who  are  entitled  to  vote  to  record  their  votes,  and 
that  the  election  is  not  confined  to  those  then  pre- 
sent. Ib. 

The  statute  then  contained  a  proviso,  (after  pro- 
viding for  the  appointment  of  governors  and  guar- 
dians, and  filling  up  the  vacancies),  "  that  the 
inhabitants  of  the  parish  in  vestry  assembled" 


shall  nominate  and  choose  twelve  persons  in  lieu 
of  those  retiring  in  each  year: — Held,  upon  mo- 
tion for  a  mandamus  to  elect  governors  and  guar- 
dians under  the  statute,  that,  as  the  meeting  was 
to  be  called  by  the  governors  and  guardians,  the 
writ  should  be  directed  to  them.  Ib. 

The  5  &  6  Will.  4,  c.  50,  s.  6,  which  enacts, 
that  the  inhabitants  of  a  parish  maintaining  its 
own  highways  shall  proceed  to  the  election  of  sur- 
veyors of  the  highways  at  their  first  meeting  in 
vestry  for  the  nomination  of  overseers  of  the  poor 
in  every  year,  requires  the  vestry  to  be  one  of 
which  the  notice  has  been  given  in  pursuance  of 
the  58  Geo.  3,  c.  69,  s.  1.  Reg.  v.  Best,  5  Dowl. 
&  L.40— B.C.— Erie. 

WAGER — See  GAMING,  INTERPLEADER. 


WAGES — See  MASTER  AND  SERVANT. 


WARRANT  OF  ATTORNEY  AND  COGNOVIT. 

Attestation.] — The  following  attestation  of  a 
cognovit  under  1  &  2  Viet.  c.  110,  s.  9,  was  held 
sufficient: — •"  Duly  executed  by  the  above-named 
Robert  Gibbs,  in  the  presence  of  me  the  under- 
signed Samuel  Balden,  attorney  on  behalf  of  the 
said  Robert  Gibbs,  expressly  named  by  him,  and 
attending  at  his  request ;  and  I  do  hereby  declare, 
that  I  subscribe  my  name  as  witness  to  the  due 
execution  hereof  by  the  said  Robert  Gibbs,  and  as 
his  attorney,  and  that,  previous  to  the  execution 
hereof  by  the  said  Robert  Gibbs,  I  informed  him 
of  the  nature  and  effect  hereof.  Samuel  Balden, 
Attorney,  Birmingham."  Phillips  v.  Gibbs,  10  Jur. 
971— Exch. 

In  the  attestation  of  the  execution  of  a  warrant 
of  attorney  or  cognovit  under  the  1  &  2  Viet.  c.  1 10, 
s.  9,  it  is  not  necessary  that  the  precise  words  of 
the  statute  should  be  followed ;  it  is  enough  if  it 
appears  by  necessary  inference  that  the  witness 
attended  as  the  attorney  for  the  party,  at  his  request, 
and  that  he  subscribed  his  name  as  such  attorney. 
Lewis  v.  Kensington  (Lord),  2  C.  B.  463  ;  3  Dowl. 
&  L.  637;  15  Law  J.,  N.  S.,  C.  P.,  100. 

An  attestation  in  the  following  terms  : — "  Sign- 
ed, sealed,  and  delivered  in  the  presence  of  E.  J., 
attorney  for  the  said  C.D.,  and  expressly  named  by 
him,  and  attending  at  his  request;  and  I  hereby 
subscribe  myself  to  be  the  attorney  for  him,  hav- 
ing read  over  and  explained  to  him  the  nature  and 
effect  of  the  above  warrant  of  attorney  before  the 
same  was  executed  by  him  ;  and  I  hereby  subscribe 
my  name  as  a  witness  to  the  due  execution  there- 
of." The  signature  was  of  the  proper  handwriting 
of  E.  F.  the  attorney  : — Held,  a  sufficient  compli- 
ance with  the  statute.  Ib. 

The  following  attestation  of  a  cognovit  was  held 
to  satisfy  the  1  &  2  Vict.c.  110,  s.  9  .—"  Duly  exe- 
cuted by  the  above-named  R.  G.,  in  the  presence^ 
of  me,  the  undersigned  S.  B.,  attorney  on  behalf  of 
the  said  R.  G.,  expressly  named  by  him  and  atteml- 
ing  at  his  request  ;  and  I  hereby  declare,  that  I 
subscribe  my  name  as  witness  to  the  due  execu- 
tion hereof  by  the  said  R.G.,  and  as  his  attorney; 
and  that,  previous  to  the  execution  thereof  by  the 
said  R.  G.,  I  informed  him  of  the  nature  and  eH'.Tt 
thereof.  Signed,  S.  B.,"  &c.  Phillips  \.  Gibbs, 
16  M.  &  W.  209;  4  Dowl.  &  L.  275;  16  Law  J., 
Exch. ,48. 

Where  the  defendant  requested  the  plaintiff's  at- 
torney to  name  an  attorney  to  act  for  him  in  witness- 
ing the  execution  of  a  warrant  of  attorney,  which 
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he  accordingly  did,  and  the  defendant  adopted  the 
person  so  named,  who  was  a  stranger  to  him  and 
to  his  affairs: — Held,  that  this  was  a  sufficient 
nomination  under  the  1  &  2  Viet.  c.  110,  s.  9,  the 
defendant  having  expressly  named  the  attorney, 
and  it  being  his  own  fault  that  the  attorney  did 
not  know  the  state  of  his  affairs.  Joel  v.  Dicker, 
11  Jur.  589;  16  Law  J.,  Q.  B.,  359— B.  C.— Cole- 
ridge. 

A  warrant  of  attorney  to  confess  judgmont  was 
attested  by  an  attorney  as  follows: — "Signed, 
sealed,  and  delivered  (being  first  duly  stamped)  by 
the  said  T.  K.,  in  the  presence  of  W.  K.  T.,  one 
of  the  attorneys  of  her  Majesty's  Court  of  Queen's 
Bench  at  Westminster,  and  attorney  on  behalf  of 
the  said  T.  K.,  expressly  named  by  him,  and 
attending  at  his  request,  to  inform  him,  and  I  did 
inform  him,  of  the  nature  and  effect  of  the  above- 
written  warrant  of  attorney  before  the  same  was 
executed  by  him;  and  I  declare  myself  to  be  the 
attorney  of  the  said  T.  K. — Witness,  T.  C. — 
W.  K.  T."  A  motion  being  made  to  set  the  war- 
rant of  attorney  aside,  on  the  ground  that  the 
attorney  did  not  "  state  that  he  subscribed  as  such 
attorney,"  as  required  by  1  &  2  Viet.  c.  110,  s.  9 
— Held  sufficient,  that  this  attestation  was  in  com- 
plinnce  with  the  statute,  and  that  it  was  not  ne- 
cessary that  the  precise  words  of  the  statute 
should  be  followed,  so  that  the  requisites  of  it  are 
expressed  plainly.  Pope  v.  Kershaw,  2  B.  C.  Rep. 
198— Erie. 

It  is  not  necessary  that  the  defendant  should 
actually  nominate  the  attorney  attesting  a  warrant 
of  attorney  on  his  behalf;  it  is  sufficient  if,  of  his 
own  free  will,  he  adopts  an  attorney  suggested  by 
the  plaintiff.  Joel  v.  Dicker,  5  Dowl.  &  L.  1;  2  B. 
C.  Rep.  127— Coleridge. 

Nor  is  it  necessary  that  the  attorney  should  be 
cognizant  of  the  facts  under  which  the  warrant  of 
attorney  is  given,  or  that  he  should  consult  with 
the  defendant  in  private  previous  to  signing;  it  is 
enough  if  the  attorney  be  there,  willing  to  give  the 
defendant  the  advice  if  he  asks  it;  and  he  cannot 
complain  afterwards  that  his  interests  were  not 
protected,  if  he  withhold  from  the  attorney  the 
necessary  information.  76. 

Joint  or  Several.]  — A  warrant  of  attorney  execu- 
ted by  two  persons,  authorized  attorneys  to  appear 
for  us  and  each  of  us,  and  to  receive  a  declaration 
to  appear  for  us  and  each  of  us,  in  an  action  of 
debt,  and  thereupon  to  confess  the  same  action, 
or  else  to  suffer  judgment,  by  nil  dicit  or  other- 
wise, to  pass  against  us  in  the  same  action,  and  to 
be  thereupon  entered  up  against  us  and  each  of 
us,  and  after  the  said  judgment  shall  be  entered 
up  as  aforesaid  for  us,  and  in  our  names,  to  exe- 
cute a  release  of  errors  &c.  suffered  or  done  &c. 
in  the  aforesaid  judgment: — Held,  that  this  war- 
rant was  not  several,  and  did  not  authorize  a  judg- 
ment against  one  of  the  parties  executing  it,  but 
only  against  both.  Dalrymple  v.  Fraser,  15  Law 
J.,  N.  S.,  C.  P.,  193. 

A  warrant  of  attorney  executed  by  two  persons 
authorizing  attorneys  to  appear  "  for  us  and  each 
of  us,"  and  to  receive  a  declaration  "  for  us  and 
each  of  us,"  in  an  action  of  debt,  &c.,  and  after 
judgment  entered  up,  "for  us  and  in  our  name, 
and  as  our  act  and  deed,"  to  execute  a  release  of 
errors,  Sic.,  in  joint  only,  and  not  joint  and  seve- 
ral. Dalrymple  v.  Fraser,  2  C.  B.  698 ;  3  Dowl.  & 
L.  818. 

Consideration  for.] — Where  a  charge  of  embez- 
zlement was  pending  before  a  magistrate,  who 


entertained  doubts  whether  a  partnership  did  not 
exist  between  the  prosecutor  and  the  accused 
party, — Held,  thnt  a  warrant  of  attorney  given  to 
secure  the  payment  of  the  monies  charged  to  be 
embezzled,  the  charge  being  afterwards  withdrawn, 
was  invalid,  as  at  the  time  of  giving  it  there  was  a 
charge  of  a  criminal  nature  pending,  which  it  was 
calculated  to  bring  to  an  end.  Ex  parte  Critchley, 
3  Dowl.  &  L.  527  ;  1  B.  C.  Rep.  7;  15  Law  J., 
N.  S.,  Q.  B.,  124;  10  Jur.  112— Williams. 

Assumpsit  will  not  lie  by  the  party  against  whom 
a  fi.  fa.  has  issued  on  a  subsisting  judgment,  to 
recover  the  sum  levied  under  it,  on  the  ground 
that  such  judgment  was  signed  on  a  warrant  of 
attorney  which  was  obtained  by  fraud  or  duress. 
De  Medina  v.  Grove,  15  Law  J.,  N.  S.,  Q.  B.,  287 ; 
10  Jur.  428. 

Filing.] — More  than  a  year  having  elapsed  after 
judgment  entered  up  on  a  warrant  of  attorney, 
defendant  agreed  to  waive  the  necessity  of  a  scire 
facias: — Held,  that  such  agreement  was  no  part 
of  the  defeasance  or  condition,  and  did  not  render 
the  warrant  of  attorney  void  as  against  defendant's 
assignees  for  want  of  enrolment  under  3  Geo.  4, 
c.  39.  Harmer  v.  Johnson,  3  Dowl.  &  L.  38;  14 
Mee.  &  W.  38. 

Where  a  warrant  of  attorney  is  filed  twenty-one 
days  after  execution,  under  3  Geo.  4,  c.  39,  with 
an  affidavit  made  by  the  attesting  witness,  stating 
that  the  deponent  was  present  on  the  4th  April, 
1844,  and  saw  the  within-named  W.  H.  R.  sign, 
seal,  and  as  his  act  deliver  the  warrant  of  attorney, 
it  is  sufficiently  shown  that  the  deponent  saw  de- 
fendant execute  the  warrant  on  the  day  and  year 
named.  Robinson  v.  Robinson,  3  Dowl.  &  L.  134  ; 
10  Jur.  356— B.  C.— Coleridge. 

It  is  not  necessary,  within  3  Geo.  4,  c.  39, 
s.  3,  to  file  a  cognovit  within  twenty-one  days,  if 
judgment  is  signed  within  that  period.  Bushell  v. 
Boor,  1  B.  C.  Rep.  260;  4  Dowl.&  L.359  ;  11  Jur. 
268. 

Defeasance.] — Where  judgment  had  been  signed 
on  a  warrant  of  attorney,  the  defeasance  of  which 
did  not  contain  the  true  terms  of  the  agreement 
upon  which  it  was  to  be  void,  pursuant  to  Reg.  M. 
T.,  42  Geo.  3,  and  the  judgment  appeared  to  have 
been  signed  before  certain  bills  of  exchange,  for 
which  it  was  given  as  collateral  security,  had 
become  due,  the  Court  referred  it  to  the  Master  to 
ascertain  what  was  due  to  the  plaintiff,  and  ordered, 
that,  upon  payment  of  that  sum.  and  the  costs  of 
the  proceedings,  the  bills  of  exchange  should  be 
delivered  up  to  the  defendant,  and  satisfaction 
should  be  entered  on  the  judgment.  Ib. 

The  omission  to  comply  with  the  Reg.  M.  T., 
42  Geo.  3,  which  requires  the  attorney  preparing 
the  warrant  of  attorney  to  cause  the  defeasance  to 
be  written  on  the  same  paper  or  parchment  on 
which  the  warrant  of  attorney  shall  be  written,  or 
cause  a  memorandum  in  writing  to  be  made  on 
such  warrant  of  attorney,  containing  the  substance 
and  effect  of  such  defeasance,  does  not  render  the 
warrant  void  as  between  the  parties.  Ib. 

Date.]  — Where  a  warrant  of  attorney  was  given, 
bearing  date  on  the  face  of  it  the  24th  February, 
1847,  but  was  not  in  fact  executed  till  the  20th 
March  following,  and  the  defeasance  stated  that  it 
was  given  to  secure  the  repayment  of  285Z.  "on 
the  20th  day  of  March  next,"  judgment  having 
been  signed,  and  execution  issued  under  this 
warrant  of  attorney,  on  the  30th  March,  1847— 
Held,  that  execution  issued  too  soon  ;  that  the  war» 
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rant  of  attorney  must  be  taken  to  speak  from  the 
time  of  the  execution,  and  not  the  date  apparent 
on  the  face  of  it,  in  accordance  with  the  rule  laid 
down  in  Clayton's  case,  5  Co.  Rep.  1,  and  there- 
fore would  not  become  due  till  the  20th  March, 
1848.  Brown  v.  Burton,  5  Dowl.  &  L.  289;  12 
Jur.  97;  17  L.  J.,  Q.  B.,  49— Patteson. 

Stamping.] — On  an  indictment  charging  a  con- 
spiracy to  obtain  acceptances  from  prosecutor,  an 
unstamped  warrant  of  attorney  given  to  prosecutor 
by  one  of  defendants  as  a  counter  security,  is 
admissible  in  evidence,  first,  as  part  of  the  alleged 
scheme  of  fraud,  and,  secondly,  for  the  purpose  of 
confirming  the  story  of  the  prosecutor,  who  was 
examined  as  a  witness.  Reg.  v.  Gompertz,  11  Jur. 
204;  16  Law  J.,  Q.  B.,  121. 

Amount  Secured.] — A  defeasance  to  a  warrant 
of  attorney  given  by  defendant  to  plaintiff  stated 
that  it  was  for  securing  1300/.,  with  interest,  on 
the  15th  April,  and  authorized  plaintiff,  in  default 
of  payment,  to  issue  execution  for  the  whole 
amount,  with  costs,  interest,  &c.  At  the  time  the 
warrant  was  given,  plaintiff  was  a  creditor  of  de- 
fendant for  514L,  and  liable  to  a  further  sum  of 
237/.  as  surety.  At  the  period  of  the  issuing  of 
execution,  the  amount  of  debt  was  1110Z.  14s.,  a 
portion  of  which  sum  consisted  of  bills  accepted  by 
plaintiff  for  the  accommodation  of  defendant  after 
the  warrant  of  attorney  had  been  given.  The  sum 
actually  levied  was  10851. : — Held,  that  affidavits 
were  admissible  to  show  that  the  intention  was, 
that  the  warrant  of  attorney  should  be  a  security 
not  only  for  existing  debts,  but  also  for  all  future 
advances  by,  or  payments  to  which  the  plaintiff 
should  become  liable,  not  exceeding  1300/.  Robin- 
son v.  Robinson,  3  Dowl.  &  L.  134;  10  Jur.  356 — 

B.  C. — Coleridge. 

Entering  up  Judgment.] — Leave  was  granted  to 
enter  up  judgment  upon  a  warrant  of  attorney, 
above  one  and  under  ten  years  old,  upon  an  affi- 
davit of  the  plaintiff's  clerk  and  assistant,  by 
whom  the  goods,  in  respect  of  which  the  warrant 
of  attorney  was  given,  were  supplied.  Cobbold 
v.  Adams,  10  Jur.  72 — B.  C. — Wightman. 

A  joint  warrant  of  attorney  having  been  given 
by  two  defendants,  and  one  of  them  having  been 
transported  for  life,  the  Court  permitted  judgmeni 
to  be  entered  up  against  both ;  on  an  affidavi: 
stating  the  conviction,  and  a  certificate  from  the 
Home  Office  certifying  the  transportation,  and  thai 
no  return  of  the  convict's  death  had  been  made 
and  that  by  the  practice  of  that  office  no  returr 
was  made  of  a  convict  continuing  alive,  it  being 
also  sworn  that  the  other  defendant  was  stil 
living.  Dalrymple  v.  Fraser,  3  Dowl.  &  L.  611 — 

C.  P. 

A  judgment  was  entered  up,  &c.,  against  Mr 
H.,  under  a  warrant  of  attorney.  In  the  judgment 
warrant  of  attorney,  &c.,  he  was  named  W.  H. 
his  proper  name  being  W.  B.  H.: — Held,  that  the 
judgment  was  valid.  Hotham  v.  Somerville,  9  Bea 
63;  9  Jur.  702. 

Signing  judgment  on  a  warrant  of  attorney  fo 
a  sum  larger  than  that  mentioned  in  the  warrant 
is  only  an  irregularity,  which  may  be  waived  b) 
the  laches  of  the  defendant.  Stopford  v.  Fitzger 
aid,  11  Jur.  454;  16  Law  J.,  Q.  B.,  310— B.  C.— 
Coleridge. 

An  affidavit  in  support  of  a  motion  for  judgmen 
upon  an  old  warrant  of  attorney  stated  that  the  de 
ponent  "  verily  believed  defendants  to  be  alive,' 
but  did  not  state  "  that  they  had  been  seen  alive  :' 


— Held  insufficient.     Anon.,  11  Jur.  611 — B.C. — 
Vightman. 

A  party  giving  a  warrant  of  attorney  may,  by 
agreement,  dispense  with  an  affidavit  of  his  being 
alive  at  the  time  of  entering  up  judgment.  Chipp 
v.  Stanley,  11  Jur.  1062— B.  C.— Patteson. 

A  warrant  of  attorney,  dated  25th  May,  1842, 
authorized  certain  attorneys  to  appear  as  "  of 
Easter  Term  last  past,  Trinity  Term  now  next,  or 
any  other  subsequent  term,"  "and  then  and 
there"  to  receive  a  declaration  at  the  suit  of  &c., 
and  thereupon  to  confess  the  said  action,  or  to 
suffer  judgment  by  nil  dicit,  or  otherwise,  &c. 
On  the  27th  of  November,  1846,  a  judge's  order 
was  obtained  for  leave  to  sign  judgment,  and 
udgment  was  accordingly  signed  on  the  following 
day: — Held,  that  the  judgment  was  regularly 
signed  in  pursuance  of  the  authority  by  warrant 
of  attorney,  notwithstanding  the  Reg.  Gen.,  Hil. 
Term,  4  Will.  4,  pt.  11,  r.  3,  requiring  all  judg- 
ments to  be  "  entered  up  of  record,  of  the  day  and 
month,  whether  in  term  or  vacation,  when  signed." 
Alcock  v.  Sutclife,  4  Dowl.  &  L.  612;  1  B.  C.  Rep. 
313;  16  Law  J.,  Q.  B.,  129— Erie. 

On  a  motion  to  enter  up  judgment  on  an  old 
warrant  of  attorney,  an  affidavit  that  the  deponent 
has  seen  the  defendant  alive  within  three  months, 
and  that  he  is  now  residing  in  Paris,  is  insufficient, 
unless  it  also  state  that  his  residence  there  is  un- 
known. Tripp  v.  Stanley,  5  Dowl.  &  L.  262; 
17  L.  J.,  Q.  B.,  19— B.  C.— Patteson. 

A  party  may  by  the  terms  of  the  warrant  of  at- 
torney waive  the  necessity  of  an  affidavit  being 
made  of  his  having  been  recently  seen  alive,  in 
order  to  obtain  leave  to  enter  up  judgment  after  a 
year  and  a  day  have  elapsed.  Ib, 

A  plaintiff  may  enter  up  judgment  on  a  cognovit 
given  before  appearance,  and  upon  which  no  step 
has  been  taken  for  more  than  a  year,  without  first 
giving  a  term's  notice,  or  obtaining  leave  of  the 
Court  or  a  judge.  Thompson  v.  Langridge,  1  Exch. 
351;  5  Dowl.  &  L.  213  ;  17  L.  J.,  Exch.,  4. 

A  warrant  of  attorney  authorizing  judgment  to 
be  signed  for  1 101.,  besides  costs  of  suit,  contained 
a  memorandum  that  it  was  given  to  secure  the  pay- 
ment of  ool.  by  instalments,  and  in  default  of  pay- 
ment of  any  instalment,  power  was  given  to  sign 
judgment  and  issue  execution  for  the  whole  amount, 
and  to  levy  for  sheriff's  poundage,  &c.  Judgment 
was  signed  on  the  llth  February,  1847,  ibr  200/. 
debt  and  3/.  10s.  damages  and  costs  ;  and  on  the 
same  day  a  writ  of  ca.  sa.  was  issued  for  the  same 
amount,  indorsed  to  satisfy  57/.  7s.,  together  with 
sheriff's  poundage,  under  which  the  defendant 
was  taken  in  execution  on  the  ISth  March.  On 
the  3d  April,  the  defendant  applied  to  set  aside 
the  judgment  and  writ  of  execution,  on  the  ground 
that  there  was  no  proper  attestation  of  the  war- 
rant, which  summons  was  dismissed  ;  and  on  the 
10th  he  made  a  second  application  for  the  same 
purpose,  on  the  ground  that  the  debt  had  been 
satisfied,  which  second  summons  stood  over  on 
account  of  the  non-attendance  of  the  plaintiff's 
attorney.  In  Easter  Term,  on  the  21st  April,  a 
rule  nisi  was  obtained  to  set  aside  the  appearance, 
declaration,  judgment,  and  writ  of  execution,  and 
to  discharge  the  defendant  out  of  custody,  on  the 
ground  that  the  judgment  signed  was  not  autho- 
rized by  the  warrant  of  attorney,  and  that  the  writ 
of  execution  should  have  contained  in  it  a  claim 
for  interest,  in  pursuance  of  the  Reg.  On.  llil. 
Term,  3  Viet.,  or  IKIY.-  stated  the  date  of  the  judg- 
ment:— Held,  that  the  judgment  and  writ  of  exe- 
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cution,  in  being  for  200Z.,  instead  of  the  sum  au- 
thorized   by   the    warrant,    were    not    void,    bu 
voidable  only  ;  and  that  the  defendant  had  waivec 
the  irregularity  by  applying  on  two  former  occa- 
sions to  a  judge  at  chambers  to  set  aside  the  pro- 
ceedings,   without   taking    any    objection  on  thi 
ground.     Stopford  v.  Fitzgerald,  4  Dowl.  &  L.  72. 
— B.  C. — Coleridge. 

Held,  also,  that  the  Court  would  not  attribute 
the  difference  between  the  amount  of  55/.,  the  sum 
secured  by  the  warrant  of  attorney,  and  591.  7s., 
the  sum  indorsed  on  the  writ,  to  a  claim  for  inte- 
rest, as  it  might  fairly  be  presumed  to  refer  to 
incidental  expenses  of  the  caption,  &c.;  and,  there- 
fore, that  it  was  not  necessary  that  the  writ  should 
contain  the  clause  for  interest  in  the  form  given 
Reg.  Gen.  Hil.  Term,  1  Viet.,  No.  1,  orshould  state 
the  date  of  the  judgment.  Ib. 

Setting  Aside.]  — On  the  first  of  December,  a  levy 
•was  made  under  a  fi.  fa.  On  the  8th,  a  fiat  of  bank- 
ruptcy issued  against  S.  On  the  llth,  the  official 
assignee  was  appointed,  and  on  the  4th  of  January, 
the  trade  assignees  were  chosen.  On  the  12th  of 
January,  the  assignees  obtained  a  rule  nisi  to  set 
aside  the  judgment  for  irregularity  : — Held,  that 
they  came  too  late.  Ib. 

Semble,  that,  where  collateral  securities  are  not 
mentioned  in  a  defeasance  to  a  warrant  of  attor- 
ney written  on  the  warrant,  pursuant  to  the  rule, 
Michaelmas  Term,  42  Geo.  3,  the  irregularity  is 
not  one  for  which  the  Court  will  set  aside  the  in- 
strument. Joel  v.  Dicker,  11  Jur.  589  ;  16  Law  J., 
Q.  B.,  359— B.  C.— Coleridge. 

Upon  motion,  by  the  assignees,  to  set  aside  a 
warrant  of  attorney  given  by  the  bankrupt,  the 
Court  will  not  enter  upon  the  question,  whether 
the  same  was  given  by  way  of  fraudulent  prefer- 
ence. Browne  v.  Burton,  5  Dowl.  &  L.  289  ;  2  B. 
C.  Rep.  220;  17  L.  J.,  Q.  B.,  49— Patteson. 

W.  executed,  at  Brussels,  in  June,  1S43,  a  war- 
rant of  attorney  to  confess  judgment,  and  judg- 
ment was  entered  on  it.  In  January,  1846,  a  rule 
was  obtained  to  set  the  warrant  and  judgment 
aside.  There  was  nothing  to  show  that  W.  autho- 
rized the  application,  except  that  the  affidavit  in 
support  of  the  rule  was  made  by  a  party  who  styled 
himself  clerk  to  L.,  attorney  for  the  above-named 
defendant : — Held,  that  it  ought  to  have  appeared 
more  expressly  that  the  application  was  made  on 
behalf  of  W.;  and  the  Court  discharged  the  rule, 
but  without  costs.  Hume  v.  Wellesley  (Lord),  8  Q. 
B.  521. 

Issuing  Execution.}  —  An  execution  for  more 
than  the  sum  really  due,  but  not  for  more  than  the 
sum  authorized  by  the  warrant  of  attorney,  will 
only  be  set  aside  pro  tanto  for  the  excess.  Browne 
v.  Burton,  5  Dowl.  &  L.  289  ;  2  B.  C.  Rep.  220  ; 
12  Jur.  97— Patteson. 


WARRANTS  OF  COMMITMENT— See  JUSTICE 
OF  THE  PEACE. 

WARRANTY. 

Where  a  horse  is  warranted  sound,  the  plaintiff 
cannot  recover  in  an  action  on  the  warranty  unless 
he  show  that  the  horse  was  unsound  at  the  lime  of 
the  sale  ;  and  mere  defective  formation,  not  pro- 
ducing lameness  at  that  time,  is  not  an  unsound- 
ness  within  the  meaning  of  the  warranty.  Bailey 
v.  Forrest,  2  Car.  &  K.  131— Cress  well. 

Where  cotton  was  sold  by  sample,  upon  a  repre- 
sentation that  the  bulk  corresponded  with  the 


sample,  but  no  warranty  was  taken  by  the  pur- 
chaser, and  the  bulk  of  the  cotton  turned  out  to 
be  of  inferior  quality,  and  to  have  been  falsely 
packed,  though  not  by  the  seller, — Held,  that  an 
action  on  the  case  for  a  false  and  fraudulent  re- 
presentation was  not  maintainable,  without  show- 
ing that  such  representation  was  false  to  the 
knowledge  of  the  seller,  or  that  he  acted  fraudu- 
lently or  against  good  faith  in  making  it.  Ormrod 
\.Huth,  14Mee.  &  W.  651. 

"I,  J.  Parsons,  do  hereby  agree  to  provide  a 
fourteen-horse  engine  and  sixteen-horse  boiler, 
with  fittings  and  everything  complete,  for  the  sum 
of  260/.,  and  to  deliver  and  erect  the  same  at  the 
mill  of  Sexton  &  Co.,  and  to  set  the  same  to  work, 
to  be  completed  in  a  workmanlike  manner,  on  or 
before  the  1st  of  October  next,  and  if  not  com- 
pleted by  the  10th  of  October,  to  forfeit  10s.  a  day 
for  every  day's  delay."  "  In  consideration  of 
your  supplying  us  with  a  fourteen-horse  engine 
which  our  foreman  has  inspected,  and  putting  the 
same  in  thorough  repair,  and  supplying  a  new 
sixteen-horse  boiler,  commonly  called  a  Cornish 
boiler,  with  fireplace  valves,  steam  cocks,  and 
guages  complete,  and  delivering  and  erecting  the 
whole,  and  setting  the  whole  at  work  according 
to  the  undertaking  signed  by  you  and  left  with  us, 
we  engage  to  pay  for  the  same  2607."  (Two  in- 
stalments were  then  provided  for,  and  the  letter 
proceeded):  "  and  will  on  being  satisfied  with  the 
work  as  per  your  agreement,  pay  you  the  remain- 
der within  two  months  of  its  completion  :" — Held, 
to  be  a  contract  for  the  specific  engine  ;  and  that 
the  breach  of  the  warranty  as  to  its  power,  as- 
suming that  there  was  one,  was  no  answer  to  an 
action  for  the  price,  but  might  be  given  in  evidence 
in  reduction  of  it.  Parsons  v.  Sexton,  11  Jur.  849; 
16  Law  J.,  C.  P.,  181. 

Held,  also,  that  the  stipulation  as  to  payment 
referred  to  the  work  of  the  plaintiff  in  erecting  the 
engine,  and  not  to  the  engine  itself;  and  that  it 
ought  to  have  been  left  to  the  jury  whether  the 
work  was  such  as  ought  reasonably  to  have  satis- 
fied the  defendants.  Ib. 

Victuallers,  brewers,  and  other  common  dealers 
in  victuals,  who  in  the  course  of  their  trade  sell 
provisions  unfit  for  the  food  of  man,  are  liable 
civilly  to  the  vendee  without  any  fraud  on  their 
part  or  warranty  of  the  soundness  of  the  thing 
sold;  but  a  private  person  not  following  any  of 
these  trades,  who  sells  an  unwholesome  article 
for  food,  is  not  liable  under  such  circumstances. 
Burnby  v.  Rollitt,  11  Jur.  827— Exch. 

A.,  a  farmer,  bought,  in  the  public  market  of  a 
country  town,  from  B.,  a  butcher,  keeping  a  stall 
there,  a  carcase  of  a  dead  pig,  for  consumption, 
and  left  it  hanging  up,  intending  to  return,  after 
completing  other  business,  and  take  it  away.  In 
his  absence,  C.,  a  farmer,  on  seeing  and  wishing 
to  buy  it,  was  referred  to  A.  as  the  owner,  and 
subsequently,  on  the  same  day,  bought  it  of  A., 
the  original  buyer,  without  any  warranty.  It  did 
not  appear  that  any  secret  defect  in  it  was  known 
to  any  of  the  parties.  It  turned  out  unsound,  and 
unfit  for  human  consumption: — Held,  that  no  war- 
ranty of  soundness  was  implied  by  law  between 
he  farmers  A.  and  C.  Burnby  v.  Bollett,  16  M. 
&  W.  644;  17  L.  J.,  Exch.,  190. 

A.  addressed  the  following  proposal  to  B.: — "  I 
do  hereby  agree  to  provide  a  fourteen-horse  engine 
and  sixteen-horse  boiler,  with  fittings  and  every- 
thing complete,  for  260/.,  and  to  deliver  and  erect 
the  same  at  the  mill  of  B.,  and  to  set  the  same  to 
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work."  To  this  B.  replied:  —  "In  consideration 
of  your  supplying  us  with  a  certain  fourteen-horse 
engine,  which  our  foreman  has  inspected,  and 
putting  the  same  in  thorough  repair,  and  supplying 
a  new  sixteen-horse  boiler,  commonly  called  a 
Cornish  boiler,  with  fire-place,  valves,  steam- 
cocks,  and  guages  complete,  and  delivering  and 
erecting  the  whole,  and  setting  the  whole  at  work, 
according  to  the  undertaking  signed  by  you  and 
left  with  us,  we  agree  to  pay  for  the  same,  260/.; 
[two  instalments  were  then  provided  for,  and  the 
letter  proceeded];  and  will,  on  being  satisfied 
with  the  work  as  per  your  agreement,  pay  you  the 
remainder  within  two  months  of  its  completion:" 
— Held,  that  B.  bargained  for  and  bought  the 
specific  engine  which  was  afterwards  erected ; 
and  that,  assuming  that  there  was  a  warranty  as 
to  its  power,  and  that  the  warranty  was  broken, 
that  was  no  answer  to  an  action  for  the  price,  but 
only  ground  for  a  reduction,  or  the  subject  of  a 
cross-action.  Parsons  v.  Sexton,  4  C.  B.  899. 

Held,  also,  that  the  stipulation  as  to  deferring 
payment  of  the  last  instalment  until  A.'s  work  was 
done  to  the  satisfaction  of  B.  referred  to  the  work 
in  erecting  the  engine,  and  not  to  the  price  of  the 
engine  itself.  Ib. 

A  new  trial  was  directed,  on  the  ground  that  no 
question  had  been  left  to  the  jury  as  to  whether 
that  work  was  such  as  ought  reasonably  to  have 
satisfied  B.  Ib. 


WASTE — See  INJUNCTION. 

If  a  lessee  for  years  cuts  down  pollard  willow- 
trees,  leaving  the  stools  or  butts,  from  which  they 
will  shoot  afresh,  it  is  not  waste,  where  they  are 
not  timber  by  the  custom  of  the  country,  and  do  not 
shelter  or  ornament  the  house,  or  protect  the  bank 
of  a  river,  or  are  not  intended  as  a  permanent  shade 
to  beasts  while  depasturing.  Phillips  v.  Smith, 
14  Mee.  &  W.  589  ;  15  Law  J.,  N.  S.,  Exch.,  201. 

Quaere,  what  is  the  present  extent  and  effect  of 
the  writ  of  estrepement  ?  Haigh  v.  Jaggon,2  Coll. 
C.C.  231. 

The  late  Duke  of  Leeds,  being  tenant  for  life, 
without  impeachment  of  waste,  of  various  estates, 
including  two  family  residences,  situate  100  miles 
apart,  remainder  to  his  first  and  other  sons  in  tail 
male,  considering  it  best  for  the  interests  of  his 
family  (the  dukedom  not  being  a  rich  one),  in  1808, 
pulled  down  one  of  the  family  residences,  and  con- 
verted the  demesne  into  a  farm,  cutting  down  orna- 
mental timber,  &c.  The  present  duke  (his  eldest 
son)  came  of  age  on  the  21st  of  May,  1819;  and 
four  days  after,  being  then  resident  abroad  with  his 
father,  he  and  his  father  executed  indentures 
creating  a  tenant  to  the  prsecipe,  preparatory  to 
suffering  common  recoveries.  Recoveries  were 
suffered,  and  the  uses  declared  reserved  a  joint 
power  of  appointment  to  father  and  son.  Between 
that  period  and  1828,  several  mortgages  were  made 
in  exercise  of  their  joint  power,  by  which  about 
25,000/.  was  raised  for  the  purposes  of  the  father, 
and  7,OOOL  for  the  son.  The  present  duke  made 
no  specific  claim  against  his  father  in  his  lifetime 
in  respect  of  the  waste  committed  ;  but,  upon  dis- 
putes arising  in  1828  between  the  present  duke  and 
his  father  relative  to  a  re-settlement  of  the  estates, 
and  various  proposals  and  counter-proposals  being 
made  between  that  period  and  1835,  when  the 
negotiations  ceased,  the  present  duke  urged  the 
circumstance  of  the  waste  as  an  additional  reason 
for  his  father  acquiescing  in  his  proposals.  No 
re-settlement  took  place,  and  the  duke  died  in  the 
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year  1838,  having,  by  his  will,  devised  everything 
over  which  he  had  any  power  away  from  his  son: 
— Held  (affirming  the  decision  of  the  Vice-Chan- 
cellor of  England),  upon  a  bill  filed  by  the  present 
duke  against  the  representatives  of  his  father  and 
the  parties  claiming  under  his  will,  praying  com- 
pensation in  respect  of  the  waste,  that  the  plain- 
tiff' was  entitled  to  such  compensation,  and  that 
the  lapse  of  time  and  non-claim  were,  under  the 
circumstances,  no  bar  to  the  relief  sought  by  the 
bill.  Leeds  (Dukecf)  v.  Amherst  (Earl),  10  Jur.  956 
— L.  C. 

A  declaration  in  case  stated,  that  the  defendant 
held  and  occupied  a  messuage,  &c.,  as  tenant 
thereof  to  the  plaintiff,  under  a  demise  thereof 
made  by  the  plaintiff  to  the  defendant,  by  reason 
of  which  said  tenancy  it  became  and  was  the  duty 
of  the  defendant  to  manage  and  use  the  said  tene- 
ments in  a  tenant-like  and  proper  manner,  and 
not  to  commit  or  permit  waste  thereto,  yet  the 
defendant  did  not  manage  and  use  the  said  tene- 
ments in  a  tenant-like  and  proper  manner,  but,  on, 
the  contrary  thereof,  wrongfully  and  unjustly  suf- 
fered and  permitted  them  to  be  waste,  ruinous, 
&c.,  for  want  of  tenantable  and  necessary  repairs  : 
— Held  bad,  on  general  demurrer,  for  not  showing 
that  the  defendant  was  more  than  a  tenant  at  will, 
who  is  not  liable  to  an  action  for  permissive  waste. 
Harnett  v.  Mail/and,  16  M.  &  W.  257;  4  Dowl.  & 
L.  545;  16  Law  J.,  Exch.,  134. 

Semble,  a  tenant  for  years  is  liable  under  the 
Statute  of  Gloucester,  6  Edw.  1,  c.  5,  to  an  action 
for  permissive  waste.  Ib. 

To  an  action  for  prostrating  part,  and  building 
on  part  of  a  wall,  and  laying  materials  on  a  close 
in  which  wall  and  close  plaintiff  was  interested  as 
reversioner;  defendant  pleaded  that  his  own 
dwelling-house,  which  he  was  repairing,  acci- 
dentally and  without  his  default,  fell  upon  the 
wall  and  threw  it  down,  and  that  afterwards  and 
before  action  brought,  and  within  a  reasonable 
time,  defendant  carefully  and  at  his  own  expense, 
erected  and  built  the  said  wall  upon  the  said 
close,  and  in  and  about  such  erecting  and  build- 
ing necessarily  and  unavoidably  committed  the 
grievances,  &c.,  doing  no  unnecessary  damage, 
&c.,  and  thereupon  and  then,  to  wit,  at  the  times 
when  &c.,  at  his  own  expense,  repaired  all 
damages  sustained  by  plaintiff  by  reason  of  the 
grievances,  &c.: — Held,  on  demurrer,  no  answer 
to  the  action.  Taylor  v.  Stendall,  7  Q.  B.  634. 

The  statutory  rule  which  gives  to  a  remainder- 
man twenty  years  from  the  time  when  his  title 
accrues  in  possession,  for  bringing  an  action  or 
suit  for  the  property,  applies  to  a  claim  for  com- 
pensation for  equitable  waste,  as  well  as  to  a 
claim  to  the  land  itself.  And,  therefore,  an  ac- 
count of  equitable  waste  was  decreed  against  the 
estate  of  the  tenant  for  life,  thirty-eight  years  after 
the  waste  was  committed;  the  title  of  the  plain- 
tiff as  remainder-man  in  tail  having  accrued  within 
twenty  years  before  the  filing  of  the  bill.  Leeds, 
(Duke  of],  v.  Amherst,  (Earl  of],  2  Ph.  117;  10 
Jur.  956;  16  Law  J.,  Chanc.,  5. 

Upon  a  claim  to  compensation  for  equitable 
waste,  the  Court  does  not  consider  whether  the 
act  complained  of  was  or  was  not  a  sound  exer- 
cise of  discretion,  with  reference  to  the  state  of 
the  property  and  to  the  interests  of  the  family  to 
which  it  belongs,  for  a  tenant  for  life  has  no  risjlit 
to  alter  the  nature  of  property  belonging  to  another 
person.  Ib. 

A  testator  devised  his  real   estates  to   his  wife 
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A.  for  life,  "  she  keeping  the  said  premises  ant 
the  buildings  in  good  and  substantial   repair,  am 
committing  no    manner   of  waste."     A.  marriec 
again  and  died,  but  during  her  second   marriag 
the  estate  was  wasted   both   actually  and   permis 
sively.     Bill    by  remainder-man    against  the  hus 
band  of  A.,  and  A.'s  personal  representative,  alle 
ging  that  during  A.'s  second    marriage  the   hus 
band   received  to  his  own   use  all  the  rents  am 
profits  of  the  estate,  and  permitted  and  did  certain 
acts  of  waste  complained   of,    and    managed  the 
estate  as  he  thought  fit ;  stating,  by  way  of  pre 
tence  by  the  husband,  that  on  the  marriage  there 
was  a  settlement  of  the  said  estate  to  the  separate 
use  of  A.;  charging,  that  if  so,  the  trustees   hat 
not  intermeddled  in  the  trust,  but  left  thehusbanc 
in  the  sole  management  and  receipt  of  the  rents 
and  stating   a    pretence   by  the  husband  that  he 
acted  as  A.'s  agent,  and   received   the  rents  &c 
to  her  use;  seeking  to   make  the   separate   estate 
of  A.  and  the  husband  liable  in  respect  of  the  acts  o 
waste.     Demurrer  by  the  personal   representative 
of  A.   allowed.     Kingham  v.  Lee,  11  Jur.   4;   16 
Law  J.,  Chanc.,  49 — V.  C.  E. 

A  lessee  for  lives,  renewable  for  ever,  will,  unless 
under  special  circumstances,  be  restrained  from 
committing  waste.  The  cases  on  this  subject  re- 
viewed. Coppinger  v.  Gubbins,  3  J.  &  L.  397. 

A  mere  demise  of  bog,  as  such,  will  not  give 
the  lessee  a  right  to  cut  turf  for  sale,  particularly 
where  the  demise  is  of  the  bog  together  with  other 
property.  But  if  nothing  but  bog  be  demised,  and 
it  is  not  convertible  to  any  other  use  save  being 
cut  for  sale,  or  if  it  were,  at  the  time  of  the  de- 
mise, used  by  cutting  it  for  sale,  the  lessee  may 
cut  turf  for  sale.  Ib. 

The  Court  will  not  refuse  to  restrain  waste,  by 
which  the  estate  is  not  necessarily  and  perma- 
nently improved,  on  the  mere  ground  that  the 
party  has  done  other  acts  which  will  benefit  the 
estate  ;  therefore,  an  injunction  to  restrain  cutting 
turf  will  not  be  refused  on  the  ground  that  the 
tenant  has  converted  the  cut-out  bog  into  arable 
land.  Ib. 

Qusre,  whether  the  Court  will  restrain  acts  of 
meliorating  waste?  Ib. 

Tenant  in  fee,  in  possession  of  lands,  conveyed 
the  same  and  all  bogs  thereon  to  a  purchaser,  who, 
by  deed  of  equal  date,  demised  the  lands  to  the 
vendor  and  his  heirs  for  lives,  renewable  for 
ever,  to  hold  "  in  the  same  manner  as  he  now 
holds  and  enjoys  the  same,"  reserving  a  rent  equal 
to  61.  per  cent,  on  the  purchase-money.  The 
lease  contained  the  ordinary  powers  and  cove- 
nants. The  vendor  had,  in  some  few  instances, 
before  the  conveyance,  cut  turf  for  sale  : — Held, 
nevertheless,  the  Court  being  of  opinion  that  there 
was  no  such  general  dedication  of  the  bog  to  cut- 
ting, for  the  mere  purpose  of  sale,  as  to  convert 
it  into  the  nature  of  an  open  mine,  that  the  lessee 
was  not  entitled  to  cut  turf  for  sale.  Ib. 

A  lady,  tenant  for  life  of  an  estate,  subject  to  a 
condition  not  to  commit  waste,  married,  and,  du- 
ring the  coverture,  her  husband  cut  and  sold  tim- 
ber on  the  estate: — Held,  (in  opposition  to  the 
doctrine  in  Lord  Ormonde  v.  Kynnersley,  5  Madd. 
369),  that  the  condition  was  not  in  the  nature  of  a 
trust,  and,  consequently,  that  neither  the  wife  nor 
her  estate,  but  the  husband  alone,  was  answer- 
able for  the  waste.  Kingham  v.  Lee,  15  Sim.  396. 

WATER. 
[10  &  11  Viet.  c.  17,  is  the  act  for  consolidating 


the  provisions  usually  contained  in  acts  authorizing 
the  making  of  waterworks  for  supplying  towns  with 
water.] 


WATER  AND  WATERCOURSE. 
In  case  the  declaration  stated  that  the  plaintiff 
was  lawfully  possessed  of  a  mill,  and  by  reason 
thereof  ought  to  have  and  enjoy  the  benefit  of  the 
water  of  a  watercourse  which  ran  and  flowed  by 
means  of  a  weir  therein,  erected  a  little  above  the 
plaintiff's  mill,  being  kept  at  a  certain  height, 
unto  the  said  mill  of  the  plaintiff,  for  supplying  it 
with  water  for  the  working  thereof,  and  complained 
that  the  defendant  wrongfully  pulled  down  the 
weir,  and  placed  and  kept  it  at  a  lower  height  than 
it  ought  to  have  been,  &c.  The  defendant  pleaded, 
that  before  and  at  the  times  when  &c.,  he  was  the 
occupier  of  a  certain  close  adjoining  to  the  water- 
course, and  that  he  and  all  others  the  occupiers 
for  the  time  being  of  the  said  close,  for  twenty 
years  next  before  the  commencement  of  the  suit, 
enjoyed  as  of  right,  and  without  interruption,  the 
right  of,  from  time  to  time,  as  occasion  required, 
removing  a  part  of  the  weir,  and  placing  and  keep- 
it  at  a  lower  height  than  the  rest,  to  such  an  extent 
and  for  such  time  as  was  necessary  for  diverting 
enough  of  the  water  to  irrigate  the  said  close  ; 
that,  at  the  times  when  &c.  irrigation  was  neces- 
sary for  the  close,  wherefore  the  defendant  remo- 
ved the  said  part  of  the  weir,  and  placed  and  kept 
it  at  such  lower  height  to  such  an  extent  and  for 
such  a  time  as,  and  no  more  or  longer  than,  was 
necessary  for  diverting  the  water  for  the  irrigation 
of  the  said  close;  qus  sunt  eadem  &c.: — Held, 
that  this  plea  was  good  ;  that  it  was  not  an  argu- 
mentative traverse  of  the  right  alleged  in  the 
declaration,  inasmuch  as  it  set  up  a  right  which, 
under  the  stat.  2  &  3  Will.  4,  c.  71,  was  not  com- 
plete until  the  commencement  of  the  suit,  and, 
therefore,  was  not  inconsistent  with  the  plaintiff's 
right  to  have  the  weir  at  a  greater  height  at  the 
time  of  the  act  complained  of.  Ward  v.  Robins 
15  Mee.  &  W.  237. 

Defendant  was  the  owner  of  a  close  containing  a 
well,  the  water  from  which  had  flowed  immemo- 
rially  into  an  old  pond,  situate  in  one  of  three 
closes  belonging  to  plaintiff.  Defendant's  prede- 
cessor in  the  land  having,  about  the  year  1812, 
changed  the  course  of  the  water,  whereby  it  ceased 
to  flow  into  the  old  pond  as  before,  plaintiff  made 
three  new  ponds,  one  in  each  of  his  three  closes, 
and  having  conducted  the  water  into  them,  ceased 
to  use  the  old  pond,  which  became  filled  with 
rubbish  and  overgrown  with  grass.  In  the  year 
1843,  defendant  diverted  the  water  from  the  three 
jonds,  whereupon  plaintiff  brought  the  present 
action.  The  declaration  stated,  that,  at  the  time 
of  the  grievance,  three  closes  of  land,  situate  &c., 
and  certain,  to  wit,  three  ponds  filled  with  water, 
one  pond  thereof  being  in  and  upon  each  of  the 
said  closes  respectively,  were  in  the  possession 
and  occupation  of  the  plaintiff's  tenant;  and  it 
,hen  stated  the  diversion  complained  of; — Held, 
that  the  plaintiff,  who  had  failed  to  prove  a  right 
to  the  overflow  of  water  into  the  three  ponds,  was 
entitled  under  this  declaration  to  give  evidence  of 
the  immemorial  right  to  the  overflow  of  water  into 
he  old  pond.  Hall  v.  Oldroyd,  14  Mee.  &  W 
789  ;  15  Law  J.,  N.  S.,  Exch.,  4. 

A  local  act  authorized  a  company  to  enter  upon 
ands  within  a  certain  manor,  and  to  dig  and  search 
or  any  spring  of  water,  and  to  convey  the  water 
"rom  such  springs  into  the  town  of  South  Shields, 
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COT  the  use  of  the  inhabitants  of  the  town  and  the 
shipping  in  the  harbour.  It  provided  that  the 
company  should  not  take  the  water  from  any 
spring,  streams,  or  ponds,  so  as  to  deprive  the  oc- 
cupiers of  the  lands  of  water  for  their  own  neces- 
sary uses,  and  for  the  cattle  depasturing  therein. 
The  company  had  power  to  lay  down  pipes,  &c., 
and  the  inhabitants,  with  the  consent  of  the  com- 
pany, might  obtain  the  water  by  pipes,  &c.,  to 
communicate  with  the  company's  pipes  at  certain 
charges,  according  to  the  bore  of  the  pipes  : — 
Held,  that  the  owners  or  occupiers  of  lands  within 
the  manor  were  not  prevented  by  the  act  from 
sinking  wells  in  such  lands,  though  the  effect 
might  be  to  draw  off  the  water  from  the  company's 
springs.  South  Shields  Waterworks  Company  v. 
Cookson,  15  Law  J.,  N.  S.,  Exch.,  315. 

Held,  also,  that  the  defence  that  defendant, 
within  twenty  years  after  the  discovery  of  the 
spring  by  plaintiff,  sunk  a  well  and  used  the  water 
in  a  manner  and  for  purposes  not  prohibited  by  the 
act,  was  admissible  under  not  guilty  and  a  plea 
denying  the  plaintiff's  right.  Ib. 

To  an  action  on  the  case  by  a  reversioner  for 
widening  a  channel,  the  defendant  pleaded  that 
VV.  H.  and  all  prior  occupiers  of  G.  mill,  whilst 
such  occupiers,  had,  as  of  right,  for  twenty  years 
enjoyed  a  watercourse,  and,  whilst  such  occupiers, 
had  for  twenty  years,  as  of  right,  scoured  and 
amended  the  channel,  when  and  so  often  as  the 
same  required  scouring,  as  to  the  said  G.  mill  ap- 
pertaining. Replication,  traversing  in  the  terms 
of  the  plea  the  enjoyment  of  the  watercourse,  and 
the  scouring,  as  of  right,  for  twenty  years  : — - 
Held,  on  special  demurrer,  that  the  replication 
was  not  bad  for  duplicity,  it  being  rightly  a  tra- 
verse of  one  whole  quasi  prescription  alleged  in 
the  plea.  Peter  v.  Daniel,  12  Jur.  604  ;  17  L.  J., 
C.  P.,  177. 

Semble,  that  the  plea  would  have  been  bad  on 
special  demurrer,  if  it  had  stated  the  right  to  scour 
and  amend,  and  not  shown  for  what  purpose  it  was 
enjoyed.  Ib. 

Semble,  nothing  of  absolute  necessity  to  a  build- 
ing, e.  g.  a  gutter  in  alieno  solo,  to  carry  off 
water,  &c.  is  extinguished  by  unity  of  ownership. 
Pheysey  v.  Vicary,  16  M.  &  W.  484. 

To  an  action  of  trespass  for  breaking  and  enter- 
ing plaintiff's  mill  and  taking  his  goods,  the  de- 
fendant pleaded  ajustification  under  1  Viet.  c.  Ixxix 
(local);  that  defendants,  as  commissioners  under 
the  act,  completed  one  of  three  reservoirs  men- 
tioned therein;  that  plaintiff's  mill  was  benefited 
by  the  supply  of  water  therefrom;  that  a  certain 
rate  was  made  ;  and  that  the  trespass  was  com- 
mitted, and  the  goods  were  taken  as  a  distress  for 
non-payment  of  the  rate.  The  plaintiff  replied 
that  only  one  reservoir  had  been  completed. 
General  demurrer.  The  38th  section  enacts, 
"  That  no  rate  shall  be  levied  or  assessed,  under 
the  provisions  hereinbefore  contained,  until  the 
said  reservoirs  shall  be  actually  made  and  in  use, 
and  water  supplied  therefrom  :" — Held,  on  error, 
in  the  Exchequer  Chamber,  (affirming  the  judg- 
ment of  the  Court  of  Exchequer),  that,  upon  the 
true  construction  of  the  act,  the  completion  of  one 
reservoir  entitled  the  commissioners  to  levy  a  rate 
on  the  class  of  persons,  mentioned  in  the  act, 
actually  benefited  by  it ;  and,  therefore,  that  the 
plea  was  good.  Sidebottom  v.  Glossop  Reservoir 
(Commissioners),  1  Exch.  Rep.  611.  S.  C.,  in  the 
Court  below,  1  Exch.  Rep.  177. 


WAY. 

Turnpike  Tolls,  Letting.]— Defendant,  as  surety 
tor  W.  H.,  entered  into  an  agreement  with  the 
trustees  of  a  turnpike  road  for  the  demise  of  tolls 
to  W.  H.  The  agreement  concluded,  "  Witness 
the  hands  of  E.  W.  D.  and  E.  P.,  two  of  the 
trustees  of  the  said  turnpike  road,  and  of  the  said 
W.  H.,  R.  C.  B.  (defendant),  and  R.  W.  L.:"_ 
Held,  sufficient  evidence  against  defendant,  that 
E.  W.  D.  and  E.  F.  were  trustees.  Willineton 
v.  Browne,  15  Law  J.,  N.  S.,  Q.  B.,  23. 

Held,  also,  on  motion  for  arrest  of  judgment, 
that  the  declaration  need  not  set  out  all  The  cir- 
cumstances, showing  that  the  meeting  at  which 
the  tolls  were  let  was  duly  convened  and  held  m 
pursuance  of  the  General  Turnpike  Act.  3  Geo  4 
c.  126.  Ib. 

Trustees  of  a  turnpike  road  were  authorized  to 
let  the  tolls,  upon  giving  certain  notice  of  their 
intention  to  do  so,  and  the  notice  was  to  state  the 
amount  which  the  tolls  produced  during  the  pre- 
ceding year,  clear  of  the  expenses  of  collecting  : — 
Held,  that  this  direction  was  sufficiently  complied 
with,  where  the  notice  merely  stated  the  amount 
received  by  the  trustees  during  the  preceding 
year,  although  during  part  of  that  time  the  tolls 
were  let  for  a  greater  sum  than  they  had  actually 
produced,  and  no  expenses  were  allowed  for  col- 
lecting during  that  part  of  the  year.  Newman  v. 
Ring,  15  Law  J.,  N.  S.,  L.  C.,  365. 

In  an  action  for  rent  payable  under  an  agreement 
with  trustees  of  turnpike  roads,  demising  tolls  and 
toll  houses,  the  declaration  need  not  show  that  the 
forms  required  by  stat.  3  Geo.  4,  c.  126,  s.  55, 
were  observed  in  the  letting.  Wlllington  v. 
Browne,  8  Q.  B.  169. 
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It  is  sufficient  if  the  count  states  that,  at  a  meet- 
ing of  the  trustees  held  at  &c.,  the  tolls,  &c.,  were 
put  up  to  be  let  by  auction  under  certain  condi- 
tions, &c.,  at  which  meeting  A.  B.  was  the  last 
and  highest  bidder,  and  thereupon,  by  a  memoran- 
dum of  agreement,  &c.,  it  was  witnessed  &c.,  mu- 
tual promises  and  entry  of  defendant.  Ib. 

In  an  action  on  such  agreement,  if  the  instru- 
ment be  produced,  stating  that  the  trustees  have 
contracted  &c.  with  the  lessee,  witness  the  hands 
of  C.  and  D.,  two  of  the  trustees  &c.,  and  of  the 
defendant,  and  the  signatures  of  the  defendant  and 
of  C.  and  D.  be  proved,  such  instrument  is  evi- 
dence against  the  defendant  that  C.  and  D.  were 
trustees,  and  will  support  a  verdict  against  him  in 
an  action  at  their  suit,  as  trustees,  though  there  be 
no  other  proof  that  they  were  so.  Ib. 

A  turnpike   act  of  parliament  enacted,  that  all 
monies  which  should  be  received  by  the  trustees 
of  the  roads  by  virtue  of  the  act  should  be  applied, 
first,    in    discharging    the    expenses    of   the   act; 
secondly,  in  paying  any  interest  which  might  from 
time  to  time  be  owing  in   respect  of  any  money 
which  may  have  been   borrowed  on  the  credit  of 
the  tolls  ;  thirdly,  in  repairing  the  roads  ;  fourthly, 
in  paying  the  interest  of  money  thereafter  to  be 
borrowed;  fifthly,  in  discharging  the  principal  sums 
borrowed  under  the   former  acts  ;  and   lastly,   in 
discharging  the  principal   sums  thereafter   to    be 
borrowed.     The  chairman  and  clerk  of  the  trus- 
tees, since  the  passing  of  the  "act,  had    signed  ac- 
counts by  which  they  admitted  that  all  tin'  expenses 
of  obtaining  the  act  had  been  paid.     An  executor 
of  the  mortgagee  of  the  tolls  hax  m^r  sued  the  elerk 
of  the  trustees,  in  an   action    for  money  had  and 
received,  to  recover  forty-three  years  of  interest: 
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— Held,  that  the  action  would  not  lie,  the  tolls 
having  been  received  by  the  trustees  in  their  cha- 
racter of  trustees.  Pardoe  v.  Price,  16  Law  J., 
Exch.,  192. 

Held,  also,  that  the  signature  of  the  accounts 
amounted  to  nothing  more  than  an  acknowledg- 
ment that  the  prior  trusts  had  been  satisfied,  and 
that  the  trustees  had  funds  in  their  hands  for  exe- 
cuting the  remaining  trusts.  Jb. 

By  sect.  41  of  stat.  3  Geo.  4,  c.  126,  if  any  per- 
son shall  fraudulently  or  forcibly  pass  through  any 
toll-gate  with  any  horse,  &c.,  he  shall  forfeit  any 
sum  not  exceeding  57.  By  sect.  139,  in  case  any 
person  shall  resist  or  make  forcible  opposition 
against  any  person  in  the  execution  of  this  act,  or 
shall  assault  any  surveyor  or  collector  in  the  exe- 
cution of  his  office,  or  shall  pass  through  any  turn- 
pike-gate without  paying  the  toll  appointed  to  be 
paid  at  such  gate,  he  shall  forfeit  any  sum  not  ex- 
ceeding 10Z.  By  sect.  39,  if  any  person  liable  to 
the  payment  of  any  toll  shall,  after  demand, 
neglect  or  refuse  to  pay  the  same,  the  collector 
may  distrain.  The  quarter  sessions  having,  on  ap- 
peal, quashed  a  conviction  of  a  person  in  a  penalty 
of  10Z.,  for  passing  through  a  turnpike-gate  with- 
out paying  toll,  Lord  Denman,  C.  J.,  refused  to 
disturb  the  order  of  sessions  ;  and  Erie,  J.,  held 
the  order  right;  Patteson  and  Coleridge,  JJ.,  dis- 
senting. Reg.  v.  Irving,  12  Jur.  498 — Q.  B. 

Turnpike  Bonds,  <$-c.,  Assignment  of.] — A.  made 
a  voluntary  assignment  of  turnpike  bonds  and 
shares  in  companies  to  B.,  in  trust  for  himself  for 
life,  and  after  his  death  for  his  nephew.  He  de- 
livered the  bonds  and  shares  to  B.,  but  did  not 
observe  the  formalities  required  by  the  Turnpike 
Road  Act,  and  the  deeds  by  which  the  companies 
were  formed,  to  make  the  assignment  effectual  : 
— Held,  on  his  death,  that  no  interest  in  either  the 
bonds  or  the  shares  passed  by  the  assignment,  and 
that  B.  ought  to  deliver  them  to  his  executors. 
Searle  v.  Law,  15  Sim.  95. 

Repairs  of  Turnpike  Road.] — On  appeal  against 
an  order  under  stat.  4.  &  5  Viet.  c.  59,  s.  1,  direct- 
ing the  surveyor  of  the  highways  to  pay  the  com- 
missioners of  a  turnpike  trust  a  sum  of  money,  to 
be  laid  out  in  the  actual  repairs  of  the  turnpike 
road,  the  justices  making  such  order  are  interested 
parties.  Reg.  v.  Herefordshire  (Justices'),  6  Q. 
B.  753. 

So  is  a  magistrate  to  whom  money  is  owing, 
which  is  secured  upon  the  turnpike  tolls.  Ib. 

A  notice  given,  under  the  stat.  4  &  5  Viet.  c. 
59,  by  the  clerk  to  the  trustees  of  a  turnpike  trust 
to  the  surveyors  of  the  highways,  stating  his  inten- 
tion to  exhibit  an  information  at  the  next  petty  ses- 
sions &c.,  that  the  funds  of  the  trust  were  insuffi- 
cient for  the  repair  of  the  turnpike  road,  and  to 
apply  for  an  order  upon  the  surveyors  to  pay  to 
the  trustees  a  portion  of  the  highway-rate  levied 
or  to  be  levied  by  the  surveyors  by  virtue  of  the 
stat.  5  &  6  Will.  4,  c.  50,  was  held  sufficient,  with- 
out specifying  the  part  of  the  road  out  of  repair, 
the  purpose  for  which  the  money  was  to  be  paid, 
or  that  the  road  was  within  the  sessional  division. 
The  order  stated,  that  whereas,  by  a  certain  in- 
formation and  complaint  made  before  the  justices 
by  one  A.  B.,  the  said  A.  B.  informed  them,  that 
he  was  clerk  to  the  trustees  of  a  certain  turnpike 
trust,  and  that  a  certain  portion  of  the  turnpike- 
road  in  the  hamlet  was  out  of  repair,  and  that  the 
funds  of  the  trust  were  insufficient  for  the  repair 
of  the  same,  and  that  he  had  given  due  notice  to 
the  surveyors  of  the  highways  of  the  hamlet  of  his 


ntention  to  exhibit  the  information  ;  and  whereas 
;he  said  A.  B.  then  prayed  the  justices  that  they 
would  adjudge  and  order  a  portion  of  the  highway- 
rate  levied  or  to  be  levied  by  virtue  of  the  stat. 
5  &  6  Will.  4,  c.  50,  to  be  paid  by  the  surveyors 
to  the  trustees;  that  thereupon,  the  surveyors 
appearing  before  them,  and  they  having  duly  ex- 
amined &c.,  and  having  inquired  &c.,  and  it  being 
proved  to  their  satisfaction  that  a  certain  part  of 
the  turnpike-road  within  the  hamlet  was  out  of 
repair,  and  that  the  funds  of  the  turnpike  trust 
were  insufficient  for  repairing  the  same,  they,  the 
justices,  adjudged  and  ordered  the  surveyors  of 
the  highways  of  the  hamlet  to  pay  out  of  the  high- 
way-rate which  should  next  be  levied  a  fixed  sum 
&c.  The  order  was  held  sufficient,  although  it 
was  objected,  first,  that  it  contained  no  adjudica- 
tion by  the  justices,  but  only  an  assertion  by  the 
informant  that  the  information  was  true,  that  the 
informant  was  clerk  to  the  trustees,  and  that  the 
surveyors  had  notice;  secondly,  that  it  did  not 
specify  the  part  of  the  road  which  was  out  of  re- 
pair, nor  the  part  to  the  repair  of  which  the  money 
should  be  applied  ;  thirdly,  that  it  neither  followed 
the  words  of  the  statute  in  describing,  nor  did  it 
describe  specifically  the  rate  out  of  which  the 
money  was  to  be  paid;  fourthly,  that  it  did  not 
find  that  the  hamlet  maintained  its  own  highways  ; 
fifthly,  that  it  did  not  show  with  sufficient  cer- 
tainty the  state  of  the  revenue  and  debts  of  the 
trust,  the  condition  of  the  turnpike-road,  or  the 
length  of  the  roads  within  the  district ;  sixthly,  that 
it  was  untrue  in  fact,  for  that  the  justices  had  not 
in  fact  the  jurisdiction  to  make  the  order  which  it 
stated  they  had.  Reg.  v.  Preston,  Reg.  v.  Long- 
bottom,  12  Jur.  1068 — Q.  B. 

Toll  Collectors.]  —  Stat.  4  Geo.  4,  c.  95,  s.  30, 
enacts,  that,  if  any  collector  of  tolls  shall  demand 
and  take  a  greater  or  less  toll  from  any  person 
than  he  shall  be  authorized  to  do  by  virtue  of  the 
powers  of  any  act,  or  of  the  orders  and  resolutions 
of  the  trustees  or  commissioners  made  in  pursu- 
ance thereof,  he  shall  be  liable  to  a  penalty,  which 
is  made  recoverable  by  conviction  before  justices, 
and  distress  and  imprisonment  in  default  of  such 
distress.  A  conviction  stated,  that  a  collector  did 
demand  and  take  from  J.  L.,  at  a  gate  on  a  turn- 
pike road,  a  certain  toll,  to  wit,  the  toll  or  sum  of 
4d.  as  and  for  a  toll  then  and  there  payable  by  the 
said  J.  L.  at  such  gate,  for  a  certain  horse  then 
and  there  drawing  a  certain  cart  upon  two  wheels 
only,  and  which  said  cart  was  then  and  there 
drawn  by  such  one  horse  only,  and  driven  by  him 
the  said  J.  L.,  in,  along,  and  over  the  said  turnpike 
road,  and  for  which  said  horse  drawing  such  cart, 
a  certain  toll,  to  wit,  the  sum  of  6d.,  was  then 
and  there  payable  by  the  said  J.  L.,  the  said  toll 
or  sum  of  4d.  so  demanded  and  taken  by  the  said 
collector  as  aforesaid,  then  and  there  being  a  less 
toll  than  he  was  then  and  there  authorized  to  take 
for  the  cause  aforesaid  by  virtue  of  the  powers  of 
any  act,  or  of  the  orders  and  resolutions  of  the 
trustees  or  commissioners  of  the  said  turnpike 
road,  made  in  pursuance  thereof,  contrary  to  the 
form  of  the  statute,  &c.: — Held,  a  sufficient  convic- 
tion, though  no  provisions  of  any  particular  turn- 
pike act,  or  orders  or  resolutions  of  trustees  or 
commissioners,  were  set  forth  or  referred  to. 
Stamp  v.  Sweetland,  8  Q.  B.  13. 

A  warrant  of  commitment  on  this  conviction,  for 
want  of  sufficient  distress,  stated,  that  the  collec- 
tor was  convicted,  for  that  he  did  suffer  and  permit 
J.  L.  to  pass  through  the  turnpike  gate  with  a  cart 
drawn  by  one  horse,  on  payment  of  the  sum  of  4d. 
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as  toll  for  the  said  cart  drawn  by  one  horse,  the 
legal  toll  due  and  payable,  in  respect  of  the  said 
cart  drawn  by  one  horse,  being  the  sum  of  6d., 
contrary  to  the  statute,  &c.  Ib. 

Semble,  that  the  warrant  gave  a  sufficient  de- 
scription of  the  offence  under  the  statute.  Ib 

But  held,  that,  supposing  it  insufficient,  the  con- 
viction would  cure  the  defect.  Ib. 

Sect.  147  of  the  stat.  3  Geo.  4,  c.  126,  enacts, 
that,  if  any  action  or  suit  shall  be  commencec 
against  any  person  or  persons  for  anything  done  in 
pursuance  of  this  act,  if  the  matter  or  thing  com- 
plained of  shall  appear  to  have  been  done  under 
the  authority  and  in  execution  of  this  act,  the  jury 
shall  find  for  the  defendant.  Ib. 

Quaere,  whether  justices  committing  by  virtue 
of  this  act,  and  sued  in  trespass,  be  entitled  to  a 
verdict  on  the  ground  only,  that  they  bona  fide 
believed  themselves  to  be  putting  the  act  in  exe- 
cution ?  Ib. 

Surveyor  of  Highways.]— By  the  Highway  Act 
(5  &  6  Will.  4,  c.  50,  s.  67)  surveyors  are  em- 
powered to  make  drains  on  lands  adjoining  any 
highway,  upon  paying  the  owner  for  the  damages 
sustained  thereby,  to  be  settled  and  paid  as  the 
damages  for  getting  materials  in  enclosed  lands 
are  therein  directed  to  be  settled  and  paid.  The 
power  of  getting  such  materials  is  given  by  the 
act  (sect.  54),  the  surveyor  making  such  satisfac- 
tion for  the  materials,  and  also  for  the  damage 
done  to  such  lands,  as  shall  be  settled  and  ascer- 
tained by  order  of  the  justices  at  a  special  session 
for  the  highways.  The  act  directs  (sect.  109)  that 
no  action  shall  be  commenced  against  any  person 
for  anything  done  in  pursuance  of  the  act  until 
twenty-one  days'  notice  thereof  has  been  given, 
nor  after  sufficient  satisfaction,  or  tender  of  satis- 
faction, has  been  made;  and  in  case  of  an  action 
being  brought,  if  the  matter  appears  to  have  been 
done  under  the  act,  or  if  it  appears  that  such 
action  was  brought  before  twenty-one  days'  notice 
thereof,  or  that  sufficient  satisfaction  was  made  or 
tendered,  the  jury  shall  find  a  verdict  for  the  de- 
fendant:— Held,  that  tender  of  satisfaction  for 
damage  done  in  making  a  drain  was  not  a  condi- 
tion precedent  to  the  right  of  entry  on  the  land. 
Peters  v.  Clarson,  1  Man.  &  G.  548. 

Held,  also,  that  the  amount  of  satisfaction  could 
only  be  ascertained  by  the  justices  at  a  special 
session.  Ib. 

Held,  also,  (per  Tindal,  C.  J.)  that,  assuming  it 
to  be  the  duty  of  the  way-warden  to  apply  at  a 
special  session  for  the  purpose,  that  there  was  no 
time  limited  for  his  doing  so,  and  that  the  notice 
of  action  would  not  create  such  a  limitation.  Ib. 

Held,  also,  (per  Coltman,  J.,)  that  tender  of 
satisfaction  before  action  brought  is  not  required 
in  cases  where  the  way-warden  has  complied  with 
the  provisions  of  the  act.  Ib. 

An  action  was  brought  against  a  surveyor  of 
highways  for  allowing  and  causing  a  heap  of  gravel, 
which  had  been  placed  for  the  purposes  of  repair 
of  the  highway,  to  remain  upon  it,  without  taking 
any  care  or  precaution  to  guard  against  damage 
to  persons  passing  along  it,  contrary  to  his  duty 
in  that  behalf: — Held,  that  the  action  was  brought 
for  a  "  thing  done  in  pursuance  of,  or  under  the 
authority  of,"  stat.  5  &  6  Will.  4,  c.  50,  and,  there- 
fore, that  he  was  entitled  to  notice  of  action,  by 
virtue  of  sect.  109  of  that  act.  Davis  v.  Curling, 
15  Law  J.,  N.  S.,  Q.  B.,  56;  10  Jur.  69. 
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On  the  22d  of  March  a  notice  was  posted  for  a 
,  vestry  meeting  to  appoint  parish  officers  on  the 
2oih  ;  and  the  meeting  being  held,  two  surveyors 
ot  highways  were  appointed.  On  the  llth  of 
April,  at  a  special  sessions  for  highways,  it  ap- 
peared to  the  justices  that  the  appointment  was  in- 
valid, as  there  had  not  been  three  clear  days'  notice 
of  the  vestry  meeting,  which  is  requisite  under  the 
58  Geo.  3,  c.  69,  and  the  justices  then  appointed 
two  other  surveyors,  under  the  5  &  6  Will.  4, 
c.  50,  s.  11.  The  new  surveyors  on  the  1st  of 
October  made  a  rate  which  some  of  the  inhabi- 
tants refused  to  pay.  On  the  20th  of  November 
they  made  another  rate,  and  W.,  one  of  the  in- 
habitants, having  refused  to  pay,  was  summoned 
before  the  justices.  The  justices  refused  to  grant 
a  distress  warant,  whereupon  the  surveyors  ob- 
tained a  rule  nisi  for  a  mandamus:  —  Held,  that 
the  appointment  at  the  vestry  meeting  was  invalid 
on  account  of  the  insufficiency  of  the  notice,  but 
that  the  appointment  by  the  justices  was  also  bad, 
because  it  was  made  at  the  same  special  sessions 
at  which  it  appeared  to  them  that  the  inhabitants 
had  neglected  duly  to  choose  surveyors;  whereas, 
under  the  5  &  6  Will.  4,  c.  50,  s.  1 1,  it  should  have 
been  made  at  the  next  succeeding  special  sessions 
for  the  highways.  Reg.  v.  Best,  or  nom.  Surrey, 
(Justices),  2  B.  C.  Rep.  90 ;  2  New  Sess.  Cas.  655  ; 
16  Law  J.,  M.  C.,  102  ;  11  Jur.  489— Q.  B. 

Semble,  that  the  second  rate,  under  such  cir- 
cumstances, is  not  bad,  although  there  was  a 
former  one  existing,  the  second  not  being  sub- 
stituted for  the  first.  Ib. 

The  members  of  a  board  for  the  repair  of  the 
highways  in  the  parish  of  B.,  having  resolved  that 
the  surveyor  should  be  directed  to  open  the  locus 
in  quo  to  the  public,  on  the  suggestion  that  there 
was  an  ancient  right  of  footway  over  it,  the  sur- 
veyor did,  in  pursuance  of  such  resolution,  remove 
a  gate  obstructing  such  supposed  right  of  footway  ; 
an  action  of  trespass  being  brought  against  the 
members  of  the  board  and  the  surveyor: — Held, 
that  they  were  entitled  to  twenty-one  days'  notice 
of  action,  under  5  &  6  Will.  4~,  c.  50,  s.  109,  it 
being  admitted  that  the  act  was  done  bona  fide. 
Smith  v.  Hopper,  11  Jur.  302  ;  16  Law  J.,  Q.  B.3  93. 

The  defendants,  who  had  been  appointed  sur- 
veyors of  the  highways,  but  in  an  informal  man- 
ner, bona  fide  believing  themselves  to  be  such 
surveyors,  and  to  have  been  duly  appointed,  cut 
down  a  tree  which  overhung  the  highway,  and  was 
a  nuisance  to  it:  —  Held,  that  they  were  entitled 
to  notice  of  action  under  the  Highway  Act,  5  &  6 
Will.  4,  c.  50,  s.  100,  as  for  a  thing  done  in  pur- 
suance of  the  act.  Huggins  v.  Wayday,  15  M.  & 
W.  357;  16  Law  J.,  Exch.,  136. 

The  appointment  of  a  surveyor  of  the  highways 
by  justices  at  a  special  sessions,  upon  neglect  or 
refusal  on  the  part  of  the  parish  to  nominate  and 
elect  a  surveyor,  under  the  5  &  6  Will.  4,  c.  50, 
s.  11,  is  invalid,  if  made  at  the  same  sessions  at 
which  the  neglect  or  refusal  appears.  Reg.  v. 
Best,  5  Dowl.  &  L.  40— B.  C.— Erie. 

The  5  &  6  Will.  4,  c.  50,  s.  6,  which  enacts, 
that  the  inhabitants  of  a  parish  maintaining  its 
own  highways  shall  proceed  to  the  election  of 
surveyors  of  the  highways  at  their  first  meeting  in 
vestry  for  the  nomination  of  overseers  of  the  poor 
in  every  year,  requires  the  vestry  to  be  one  ot 
which  d'ue  notice  has  been  given,  in  pursuance  of 
the  58  Geo.  3,  c.  69,  s.  1.  ll>. 

Where  it  appears  that  two  rates  for  the  repair  of 
the  highways  are  co-existent,  the  Court  will  not 
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presume  that  they  are  made  for  the  same  period 
of  time,  and,  therefore,  invalid.     Ib. 

Declaration  in  case  charged,  that  defendant 
was,  under  the  Highway  Act,  5  &  6  Will.  4,  c.  50, 
surveyor  of  the  parish  of  T.;  that  gravel  had  been 
placed  on  a  highway  in  T.,  by  means  of  which 
gravel  the  highway  was  obstructed,  and  the  gravel 
was  a  nuisance  to  the  public  ;  that  defendant  had 
notice  and  was  requested  to  remove  the  same,  but 
he,  well  knowing  &c.,  did  not  nor  would  in  a  rea- 
sonable time  remove  or  cause  it  to  be  removed,  but 
on  the  contrary,  conducted  himself  with  gross  ne- 
gligence, and  knowingly,  wilfully,  and  wrongfully, 
and  in  violation  of  his  duty  as  such  surveyor,  per- 
mitted, suffered,  and  caused  the  gravel  to  continue 
and  be  upon  the  highway,  obstructing  the  same, 
remaining  and  being  a  nuisance  to  the  public,  for 
a  long  and  unreasonable  time,  without  taking  any 
care  or  precaution  to  guard  against  danger  or 
damage  to  persons  passing,  contrary  to  his  duty  in 
that  behalf  as  such  surveyor,  by  means  of  which 
plaintiff's  carriage  was  overturned.  It  was  proved 
that  defendant  had  notice  of  the  gravel  being  laid, 
and  had  been  guilty  of  want  of  care  in  leaving  it 
there,  and  that  this  had  caused  the  accident : — 
Held,  that  defendant  was  charged  with  a  thing 
done  in  pursuance  of  the  act,  and  was,  therefore, 
entitled  to  notice,  under  sect.  109.  Davis  v. 
Curling,  8  Q.  B.  287. 

Nuisances  to  Highivays.] —  Under  the  Highway 
Act  (stat.  5  &  6  Will.  4,  c.  50,  s.  73,  which  enacts 
that  if  any  timber,  &c.,  is  laid  upon  any  highway, 
so  as  to  be  a  nuisance,  and  shall  not  after  notice 
be  removed,  it  shall  be  lawful  for  the  surveyor, 
by  order  in  writing  from  a  justice,  to  remove  the 
timber,  &c.)5  an  order  of  a  justice,  reciting  that 
plaintiff's  timber  was  laid  on  the  highway,  and 
directing  its  removal,  is  conclusive  to  show  that 
the  locus  in  quo  was  a  highway,  so  that  plaintiff, 
in  an  action  of  trespass  against  the  justice  who 
made  the  order,  cannot  dispute  his  jurisdiction  on 
the  ground  that  the  locus  in  quo  was  not  a  high- 
way. Mould  v.  Williams,  Dav.  &  M.  631. 

At  a  special  session  for  the  highways,  an  order 
was  made  under  the  Highway  Act  (5  &  6  Will.  4, 
c.  50,  s.  65),  reciting  a  complaint  by  the  surveyor 
that  the  owner  had  neglected  to  cut,  prune,  or 
plash  certain  hedges  and  trees  upon  his  farm,  on 
the  right-hand  side  of  a  certain  carriage-way, 
situate,  &c.,  whereby  the  sun  and  wind  were  ex- 
cluded from  the  said  carriage-way,  to  the  damage 
thereof,  and  whereby  also  obstructions  were  caused 
in  the  same  carriage-way,  contrary  to  the  statute, 
&c.;  and  that  the  owner  had  appeared,  and  the 
said  offence  was  proved ;  and  the  justices  did 
thereby  order  the  owner  to  cause  the  said  hedges 
to  be  cut,  &c.,  and  the  said  trees  pruned,  &c., 
and  the  said  obstructions  complained  of,  to  the 
injury  or  damage  of  the  said  highway,  removed 
within  ten  days  from  service  of  the  order.  The 
owner  cut  away  some  part  of  the  hedge,  but  the 
surveyor  considering  the  order  not  properly  com- 
plied with,  himself  cut  the  hedge,  after  the  lapse 
often  days,  the  owner  not  having  in  the  meantime 
appealed.  Trespass  being  brought,  the  judge  at 
the  trial  directed  the  jury,  that,  although  the 
plaintiff  had  not  appealed,  the  surveyor  was  not 
justified,  unless  the  order  was  valid: — Held,  that 
the  direction  was  right.  Jenney  v.  Brook,  6  Q.  B. 
323. 

The  judge  at  the  trial  also  directed  the  jury, 
that  the  order  was  bad.  Held,  that  the  statement 
that  the  trees  were  on  plaintiff's  farm,  and  on  the 
side  of  the  road,  was  equivalent  to  a  statement 


that  he  was  the  owner  of  the  land  next  adjoining 
the  road  ;  so  that  the  order  was  not  bad  altogether 
for  omitting  to  show  that  fact.  Ib. 

Held,  also,  that  the  exclusion  of  sun  and  wind 
being  one  of  the  injuries  complained  of,  the  order 
was  bad  in  part,  as  not  stating  the  extent  to  which 
the  cutting,  &c.,  should  take  place  with  reference 
to  that  injury.  Ib. 

Semble,  that  a  direction  to  cut,  &c.,  so  as  to 
prevent  the  sun  and  wind  from  being  excluded, 
would  have  been  sufficient  without  any  more  pre- 
cise orders  as  to  the  extent  of  the  cutting.  Ib. 

Held,  also,  that  the  order  was  bad  as  to  trees, 
for  not  showing  that  they  were  not  planted  for 
ornament,  &c.  Ib. 

But  held,  also,  that  it  sufficiently  appeared  by 
the  order,  that  there  was  a  complaint  of  actual 
obstruction  to  the  highway  by  hedges  and  trees 
which  required  cutting,  &c.,  and  a  direction  to  re- 
move that  obstruction  ;  wherefore,  as  the  surveyors 
had  lawful  authority  for  part  of  the  trespasses 
for  which  the  damages  were  given,  a  venire  de 
novo  must  be  awarded.  Ib. 

Stopping  up  Highways.] — Sect.  85  of  the  5  &  6 
Will.  4,  c.  50,  requires  the  certificate  of  justices 
for  stopping  up  a  highway  to  be  read  at  "  quarter 
sessions  to  be  holden  for  the  limit"  within  which 
the  highway  so  stopped  up  shall  lie,  next  after  the 
expiration  of  four  weeks  from  the  day  of  the  cer- 
tificate having  been  lodged  with  the  clerk  of  the 
peace  ;  and  sect.  88  gives  an  appeal  to  the  "  said 
quarter  sessions,"  upon  giving  ten  days'  notice 
thereof: — Held,  that  this  means  the  general  quar- 
ter sessions  for  the  county,  and  not  any  adjourn- 
ment thereof;  and  where  the  sessions  are  held 
on  certain  fixed  days  at  different  places  for  differ- 
ent divisions  of  a  county,  but  on  each  day  by 
adjournment  from  the  preceding,  the  four  weeks 
under  the  S5th  section,  and  the  ten  days'  notice 
of  appeal  required  under  the  88th  section,  must 
be  reckoned  with  reference  to  the  commencement 
of  the  sessions  for  the  first  division,  though  the 
highway  is  not  situate  within  such  division.  Reg. 
v.  Suffolk  (Justices'),  3  New  Sess.  Cas.  146 ;  17  L. 
J.,  M.  C.,  143. 

An  order  was  made  by  the  justices  of  the  county 
of  S.  for  stopping  up  certain  footways.  Notice  of 
appeal  was  served  for  the  sessions  to  be  holden 
at  I.  After  service  of  the  notice  of  appeal,  the 
respondents  gave  notice  of  their  intention  to 
abandon  their  application.  The  sessions  were 
holden  first  at  B.  on  the  3d  January,  thence  by 
adjournment  to  I.  on  the  7th,  on  which  day  the 
appellant  attended,  and  applied  for  costs  of  op- 
posing the  order,  under  sect.  90.  The  justices 
refused  to  hear  the  appeal,  because  notice  was 
not  served  ten  days  before  the  sessions  at  B.  The 
Court  refused  to  grant  a  mandamus  to  compel  them. 
Reg.  v.  Suffolk  (Justices"),  12  Jur.  480 — B.  C. — Erie. 

Highway  Rates.] — Concurrent  rates  for  repairs 
of  highways  are  invalid  if  made  for  the  same 
period  of  time  ;  but  a  second  rate  may  be  made 
where  a  former  rate  for  the  same  purpose  has  not 
been  wholly  collected.  Reg.  v.  Best,  or  Reg.  v. 
Surrey,  (Justices),  2  New  Sess.  Cas.  655;  11  Jur. 
489— B.  C.— Erie. 

A  local  act  exempted  a  district  from  all  rates 
towards  paving  and  lighting  the  rest  of  the  parish: 
— Held,  that  a  general  highway  rate  on  the  whole 
parish  was  not  void,  though  part  of  the  money 
thus  raised  might  be  applied  to  paving'the  rest  of 
the  parish.  If  that  should  be  a  misapplication,  it 
might  be  ground  of  appeal,  but  would  not  make 
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the  rate  void.    Richards  v.  Tubbs,  16  Law  J.,  C. 
P.,  315. 

Where  a  statute  empowers  justices,  on  informa- 
tion laid  at  special  sessions,  to  make  orders  on 
specified  parties  for  the  payment  of  money,  notice 
of  the  intended  information  being  first  given  to 
such  parties,  and  empowers  them  to  appeal,  giv- 
ing notice  of  such  appeal  within  six  days  after 
such  order  shall  be  made  or  given,  the  time  for 
notice  of  appeal  runs  from  the  making  of  the 
order,  not  from  the  service.  So  held,  on  appeal 
under  sect.  3  of  stat.  4  &  5  Viet.  c.  59,  against  an 
order  of  justices,  under  sect.  1,  requiring  a  sur- 
veyor of  highways  to  pay  money  out  of  the  high- 
way rates  in  aid  of  turnpike  funds.  Reg.  v.  Der- 
byshire, (Justices),  7  Q.  B.  193. 

A  summons,  under  the  2  &  3  Viet.  c.  81,  may 
be  in  a  general  form.  Reg.  v.  Patty,  (Justices  of 
the  West  Riding  of  Yorkshire),  11  Jur.  288— B.  C. 
—Erie. 

Quaere,  the  order  under  that  act  need  not  show 
an  adjudication  on  the  complaint  of  the  clerk  of 
the  turnpike  trust,  or  specify  that  the  rate  was  to 
be  raised  under  the  act,  or  adjudicate  that  the 
hamlet  in  question  maintained  its  own  highways  ? 
Ib. 

Notice  of  appeal  against  a  conviction  under 
stat.  5  &  6  Will.  4,  c.  50,  s.  72,  is  well  served  on 
the  justice  under  sect.  105,  if  delivered  at  his 
dwelling-house,  though  not  to  him  personally. 
Reg.  v.  North  Riding  of  Yorkshire,  (Justices),  1  Q. 
B.  154. 

In  the  Highway  Act,  (5  &  6  Will.  4,  c.  50,  s.  27), 
which  directs  the  surveyor  to  rate  all  property 
then  liable  to  be  rated  to  the  poor,  provided  that 
the  same  rate  shall  also  extend  to  such  woods, 
mines,  &c.  as  have  heretofore  been  usually  rated 
to  the  highways;  the  words  "usually  rated" 
refer  not  to  legal  rateability,  but  to  rating  in  point 
of  fact,  and  to  the  practice  of  rating  in  the  par- 
ticular parish,  not  in  the  country  generally.  On 
appeal  against  a  surveyor's  rate  on  timber  woods, 
the  Sessions  found  for  the  appellant,  subject  to  a 
case,  which  stated,  that  the  woods  were  not  liable 
to  poor-rate  ;  that  from  1809  down  to  the  passing 
of  stat.  5  &  6  Will.  4,  c.  50,  they  had  not  been 
rated  to  the  highways  ;  and  that  timber  woods  of 
a  like  description  had  always  been  rated  to  the 
highways  in  the  majority  of  parishes  in  the  country 
and  neighbourhood,  but  in  some  they  had  not  been 
so  rated  since  1809  : — Held,  that  the  appellant's 
woods  were  not  shown  to  be  chargeable  under 
sect.  27.  Reg.  v.  Rose,  6  Q.  B.  153. 

The  3  Geo.  4,  c.  23,  s.  2,  enacts,  that  after  ex- 
amination and  adjudication  of  a  complaint  by  any 
two  justices,  all  subsequent  proceedings  to  enforce 
obedience  thereto,  may  be  enforced  by  either  of 
the  said  justices,  or  any  other  justice  for  the  same 
county,  in  like  manner  as  if  done  by  the  same  two 
justices  who  had  heard  and  adjudged  the  com- 
plaint:—  Held,  that  a  warrant  of  commitment, 
which  recited,  that  a  party  had  been  summoned 
before  two  justices  to  show  cause  why  he  should 
not  pay  rates  (not  stating  that  they  were  the  same 
justices  who  granted  the  warrant),  was  bad,  for 
not  showing  that  the  same  justices  who  issued  the 
summons  also  adjudicated  upon  the  case.  In  re 
Ramsden,  2  New  Sess.  Cas.  427;  1  B.  C.  Rep. 
133  ;  15  Law  J.,  N.  S.,  M.  C.,  113 ;  10  Jur.  879— 
Coleridge. 

Surveyor  of  Paving.]  —  A  surveyor  appointed 
under  the  Metropolitan  Paving  Act,  has  no  right, 


under  the  75th  section  of  that  act,  to  remove  a 
ladder,  placed  against  a  house  for  the  purpose  of 
whitewashing  it;  for  that  section  applies  only  to 
the  erection  of  hoards  or  scaffoldings,  or  to  the 
placing  of  posts,  bars,  rails,  or  boards,  by  which 
an  inclosure  is  made.  Davey  v.  Warne,  14  Mee. 
&  W.  199;  15  Law  J.,  N.  S.,  Kxch.,  253. 

A  license  granted  by  the  surveyor  under  that 
section,  to  erect  a  hoard  or  scaffolding,  &c.,  on 
the  footway  of  No.  14,  Porter-street,  was  held  not 
to  authorize  the  licensee  to  erect  one  in  another 
street  or  court,  although  it  formed  one  of  the  sides 
of  the  house  in  Porter-street.  Ib. 

Private  Ways.] — Case,  for  obstructing  a  right  of 
way  between  two  specified  termini,  over  a  close 
called  the  Terrace-walk;  the  way  was  claimed  as 
appurtenant  to  a  messuage  in  general  terms,  with- 
out reference  to  any  obligation  to  repair.  On  the 
trial  of  an  issue,  joined  on  a  traverse  of  the  right 
of  way,  the  easement  proved  was  a  right  to  pass 
forwards  and  backwards  over  every  part  of  the 
close,  and  not  merely  between  the  termini  speci- 
fied in  the  declaration  ;  and  it  was  shown  that  the 
easement  was  enjoyed  under  a  grant  thereof  to  D., 
his  heirs,  tenants,  and  assigns,  and  to  certain 
other  persons,  "  he,  they,  and  every  of  them, 
from  time  to  time,  contributing  and  paying  a  rate- 
able share  and  proportion  towards  repairing  and 
amending  the  Terrace-walk  :" — Held,  no  variance, 
the  easement  proved  being  only  larger  than  the 
easement  alleged,  and  not  different  in  kind.  Dun- 
can v.  Louch,  6  Q.  B.  904. 

Held,  also,  that  the  obligation  to  repair  was  not 
in  the  nature  of  a  condition  precedent,  and  need 
not  be  alleged  in  the  declaration.  Ib. 

The  easement  was  granted  in  1675;  there  was 
evidence,  that  for  ten  years  next  before  the  com- 
mencement of  the  action,  part  of  the  way  claimed 
had  become  public: — Held,  not  necessary  to  state 
in  the  declaration  that  such  part  had  become  pub- 
lic. Ib. 

Trespass  for  breaking  and  entering  plaintiff's 
close,  and  cutting  down  the  rails  of  plaintiff  there 
standing.  Plea,  a  right  of  way  across  the  close, 
and  because  the  rails  in  the  declaration  mentioned 
were,  at  the  several  times  when  &c.,  a  justifica- 
tion of  their  removal,  which  are  the  same  supposed 
trespasses  &c.  Replication,  that  the  rails  were 
not  then  standing  in  or  across  the  way.  Conclu- 
sion to  the  country,  and  issue  thereon  : — Held, 
that  defendant  maintained  the  issue  by  proving 
that  some  of  the  rails  cut  down  were  standing  on 
a  highway  ;  and  that,  on  these  pleadings,  plaintiff 
could  not  recover  in  respect  of  the  rails  which 
were  not  on  the  highway  ;  that,  in  order  to  do  so, 
he  should  have  new  assigned.  Bracegirdle  v.  Pea- 
cock, 15  Law  J.,  N.  S.,  Q.  B.,  73  ;  10  Jur.  9. 

Defendant  at  Nisi  Prius,  to  prove  a  public  right 
of  way  over  plaintiff's  land,  showed  acts  of  repair 
done  in  a  certain  year  by  C.,  the  township  sur- 
veyor. Plaintiff  offered  to  prove  in  answer  an 
agreement  made  in  that  year,  between  C.  and  the 
steward  of  plaintiff's  predecessor,  that  C.,  in  con- 
sideration of  repayment  by  the  steward,  should 
repair  a  road  which  according  to  plaintiff's  case 
was  the  road  now  in  question.  Defendant's  coun- 
sel objected,  because  it  did  not  appear  that  the 
steward  in  that  character  had  authority  to  make 
such  agreement.  The  judge  received  the  evidence, 
which  was  not  further  objected  to,  and  plaintiff 
had  a  verdict.  On  motion  for  a  new  trial  on 
account  of  the  improper  reception  of  evidence,  the 
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former  objection  was  renewed,  and  it  was  urgec 
also  that  the  evidence,  when  given,  did  not  show 
that  the  road  to  which  the  agreement  related  wa 
the  same  as  that  now  in  question  : — Held,  first 
that  (assuming  the  roads  to  be  identified)  thi 
agreement,  even  if  the  steward  had  no  suffi 
cient  authority,  was  evidence  to  explain  the  fac 
of  repair,  and  was  properly  admitted.  Ferrand  v 
Millman,  7  Q.  B.  730. 

Held,  secondly,  that  if  the  evidence  failed  tc 
identify  the  roads,  the  objection  should  not  have 
been  made  at  Nisi  Prius,  when  the  defect  appeared 
and  the  judge  should  have  been  requested  to  strike 
the  evidence  out  of  his  notes,  and  that  the  poin 
could  not  now  be  raised.     Ib. 

A.,  being  a  termor  of  land,  built  two  houses  on 
it;  the  whole  was  then  released  to  him  in  fee 
with  all  ways,  easements,  advantages,  and  appur- 
tenances thereunto  belonging,  or  therewith  usually 
used,  leased,  held,  occupied,  or  enjoyed.  By  his 
will,  he  devised  one  house,  and  the  appurtenances 
thereunto  belonging,  to  B.,  and  the  other  to  C.,  in 
similar  terms.  During  A.'s  ownership  of  both,  the 
entrance  from  the  high  road  to  the  principal  door 
of  the  house  afterwards  devised  to  B.  was  by  a  set- 
out  carriage-drive  or  sweep,  entering  from  a  high 
road  passing  immediately  in  front  of  the  house 
afterwards  devised  to  C.,  to  B.'s  door,  and  then 
returning  round  an  oval  garden  in  front  of  C.'s 
house,  but  at  a  greater  distance  from  it,  to  the 
same  point  of  entrance.  B.'s  house  had  a  coach- 
house, opening  only  into  the  high  road,  and  a  back 
entrance  into  the  same.  After  A.'s  death,  C. 
made  a  fence  across  so  much  of  the  carriage-drive 
as  passed  immediately  in  front  of  his  house  and 
across  the  oval  garden,  leaving  the  further  way  to 
B.'s  front  door  by  the  same  carriage-drive  open. 
B.  brought  trespass,  claiming  the  way  as  appurte- 
nant to  his  house  and  garden  : — Held,  first,  that 
the  way  as  used  in  A.'s  time,  during  the  unity  of 
ownership  in  him,  immediately  in  front  of  C.'s 
house,  did  not  pass  to  B.  with  the  house  devised 
to  him,  under  the  word  "appurtenances"  in  A.'s 
will.  Pheysey  v.  Vicary,  16  M.  &  W.  484. 

And,  secondly,  comme  semble,  that  it  did  not 
pass  as  a  way  of  necessity,  whether  taken  in  the 
strict  sense,  or  a  way  without  which  the  most  con- 
venient and  reasonable  mode  of  enjoying  every 
part  of  B.'s  premises  could  not  be  had.  Ib. 

Although  the  grant  of  an  occupation-way  cannot 
be  presumed  from  a  user  of  less  than  twenty  years, 
yet  it  is  not  necessary,  in  order  to  destroy  the  right 
to  such  an  easement,  that  a  cesser  of  the  use  for 
twenty  years  should  be  proved.  Reg.  v.  Charley, 
12  Jur.  822— Q.  B. 

A  cesser  of  the  use  for  any  period  less  than 
twenty  years,  accompanied  by  an  act  clearly  indi- 
cative of  an  intention  to  abandon  the  right,  is 
sufficient  to  destroy  such  an  easement.  Ib. 

If  the  owner  of  land  has  granted  to  an  individual 
the  easement  of  an  occupation-way  over  it,  then 
the  subsequent  absolute  dedication  by  him  of  a 
footway  to  the  public,  in  the  same  place,  cannot 
be  presumed,  without  also  presuming,  or  proving 
in  fact,  a  release  of  the  easement  by  the  indivi- 
dual ;  for  without  the  release  the  owner  can  only 
be  supposed  to  have  given  what  he  himself  had — 
a  right  of  user  not  inconsistent  with  the  easement. 
Ib. 

In  order  to  prove  a  grant  of  an  occupation-way 
through  a  lane  to  the  defendant's  premises,  he 
offered  two  deeds,  which  purported  to  be  grants  by 
the  owners  of  the  soil  of  an  occupation-way  i 


through  the  lane,  to  tenants  of  premises  situated 
on  the  opposite  side  of  the  lane  from  the  defend- 
ant's premises  : — Held,  that  the  deeds  were  wrong- 
ly admitted  for  that  purpose.  Ib. 

Trespass  for  breaking  and  entering  the  close  of 
the  plaintilf.     Pleas — first,  right  of  way  under  the 
Prescription  Act ;  second,  a   use  of  the  way  for 
forty  years.     Replication  to  the  first  plea,  that  the 
corporation  of  L.,  being  seised  in  fee  of  the  locus 
in   quo,  demised  it  to  H.  for  a  term  of  lives  and 
years  ;  that  the  corporation  delivered  seisin  of  the 
same  to  H.,  who  became  seised  of  the  said  term  ; 
and  that  the  said  term  so  demised  was  existing  in 
full  force.     Replication  to  the  second  plea  stated, 
as  in  the  former  replication,  the  seisin  and  posses- 
sion of  H.  for  the  said  term,  and  thatH.,  being  so 
seised  of  the  locus  in  quo,  and  during  the  continu- 
ance of  the  seisin,  by  indenture  between  C.  of  the 
first  part,  H.  of  the  second   part,  and  M.  and  W. 
of  the  third  part,  granted  to  M.  and  W.  a  right  of 
way  over  the  said  close.     Rejoinder  to  first  "repli- 
cation traversed  the  existence  of  the  term  during 
the  period  of  twenty  years  in  the  plea  mentioned. 
Rejoinder  to  second  replication,  that  H.  did  not 
grant  to  M.  and  W.  the  right  of  way,  modo  et  for- 
ma.    At  the  trial,  it  appeared  that  the  corporation 
of  L.,  being  seised  in  fee  of  the  locus  in  quo,  by 
indenture  of  the  17th  February,  1800,  demised  the 
same  to  H.  for  a  term  of  lives  and  years.  By  inden- 
ture of  the  23d  July,  1803,  H.  assigned  to  C.  his 
interest  in  the  demised   premises,  to   secure  pay- 
ment of  1200/.  lent  by  C.  to  H.     By  indenture  of 
the  9th   February,  1804,  reciting  the   two    former 
indentures,  and  also  that  H.  agreed  to  sell  part  of 
the  land  to  M.  and  W.  for  a  sum  out  of  which  the 
sum  due  from  H.  should  be  paid  to  C.,  C.  bargain- 
sd,  sold,  assigned,  and  transferred,  and  H.  granted, 
bargained,  sold,  assigned,  and  transferred,  to  M. 
and   W.  part  of  the   demised  premises,   together 
with   the  right  of  way  in  question.     In  1812,  H. 
died,  having  made  his  will,   whereby,   after  be- 
queathing his  estates   to  his  wife  for  life,  he  devi- 
sed the  same  after  her  death  to  J.  and  M.  in  man- 
ner following:  "Upon  trust  to  pay  and  apply  the 
•ents,  issues,  and  profits  of  the  same  to  and  for  the 
ife    and   benefit  of  my   daughter  Mary  and    her 
assigns,  during  her  life,   and   independent  of  her 
>resent  or  any  future  husband  ;  and,  from  and  after 
he  decease  of  my  said  daughter,  I  give,  devise, 
and  bequeath  my  real  and  leasehold   estates   as 
aforesaid  unto  and  equally  among  all  and  every  the 
children  of  my  said  daughter  Mary ,  share  and  share 
alike,  as  tenants  in  common."     In  1816,  the  wife 
of  H.  died.     By  indenture  of  the   1 1th  December, 
817,  the  corporation  of  L.  assigned  to  the  trus- 
ees   the  reversion   in  fee-simple  of  the  locus  in 
[uo: — Held,   that,  as  the  trustees  took  only    an 
estate  during  the  life  of  Mary,  the  lease  for  lives 
lid  not  merge  on  the  grant  of  the  reversion.  Cooke 
.  Blake,  1  Exch.  Rep.  220 ;  17  L.  J.,  Exch.,  370. 

Held,  secondly,  that  the  rejoinder  to  the  second 
eplication  only  put  in  issue  the  fact  of  a  grant, 
.nd  that  the  seisin  of  H.  was  admitted.  Ib. 

Dedication.]  — If  a  road  has  been  used  by  the 
ublic  for  a  great  number  of  years,  a  dedication 
y  the  owner  of  the  soil  may  be  presumed,  who- 
ver  he  may  be  ;  and  it  is  not  material  to  inquire 
vho  the  precise  owner  was,  or  whether  he  in- 
ended  to  dedicate  the  road  to  the,p ublic.  Reg.  v. 
ry  thing  of  East  Mark,  12  Jur.  332  ;  17  L.  J.,  Q.  B., 
77. 

By  an  inclosure  act,  commissioners  were  au- 
lorized  to  set  out  public  and  private  roads  ;  and 
t  was  enacted,  that,  after  the  commissioners  had 
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set  out  and  allotted  the  parts  of  the  commons  and 
waste  lands  for  the  purposes  aforesaid,  they  should 
allot  and  award  to  the  lord  of  the  manor,  in  respect 
of  his  right  and  interest  in  the  soil  in  the  commons 
and  waste  land,  such  parts  thereof  as  should  to 
them  seem  meet,  not  exceeding  one-twentieth  part 
of  the  remaining  parts  of  the  commons  or  waste 
lands.  On  an  indictment  against  a  tithing  of  the 
parish  for  the  non-repair  of  a  road  set  out  by  the 
commissioners  as  a  private  road — Held,  that  the 
jury  were  properly  directed  to  presume,  from  fifty 
years'  uninterrupted  usage,  an  intention  of  the 
owner  of  the  soil,  whoever  he  might  be,  to  dedi- 
cate it  to  the  public.  Ib. 

Held,  that  the  Crown,  if  owner  of  the  soil,  might 
dedicate  it  to  the  public.     Ib. 

But  semble,  by  Patteson,  J.,  the  ownership  of 
the  soil  remained  in  the  lord  of  the  manor.     Ib. 

Paving  Acts  and  Rates.] — By  the  57  Geo.  3, 
c.  xxix,  for  paving,  improving,  and  regulating  the 
streets  of  the  Metropolis,  and  removing  and  pre- 
venting nuisances  and  obstructions  therein,  all 
rates  made  after  the  passing  of  that  act  for  paving 
or  repairing  the  streets  in  any  parochial  or  other 
district  by  virtue  of  any  local  act,  or  of  the  said 
act,  are  (by  sect.  24)  to  be  laid  on  all  persons  who 
shall  inhabit,  hold,  occupy,  be  in  possession  of,  or 
enjoy  any  messuages,  tenements,  lands,  grounds, 
&c.,  situate  or  being  within  any  of  the  streets 
within  the  said  parochial  or  other  district.  By 
sect.  76,  power  was  given  to  number  the  houses, 
&c.,  within  the  streets.  By  the  act,  11  Geo.  3, 
c.  xv,  for  the  better  paving  part  of  the  High-street, 
Whitecha-pel,  and  for  removing  obstructions  and 
annoyances  therein,  commissioners  appointed  un- 
der the  act  were  empowered,  for  defraying  the 
charges  attending  the  execution  of  the  powers  of 
the  act,  to  rate  all  and  every  person  and  persons 
who  do  or  shall  inhabit,  hold,  occupy,  possess,  or 
enjoy  any  house,  shop,  &c.  within  the  said  street. 
To  the  north  side  of  High-street,  Whitechapel,  is 
Kent  and  Essex  yard,  around  and  within  and  open- 
ing into  which  are  several  dwelling-houses  and 
other  buildings,  all  of  which  lie  and  are  situated 
at  the  back  of  other  houses  and  premises  which 
front  the  High-street.  The  only  entrance  into 
the  yard  is  through  carriage  gates,  and  along  a 
covered  gateway.  The  yard  is  a  private  place, 
and  the  Paving  Commissioners  have  no  jurisdiction 
over  it,  and  do  not  pave  or  cleanse  it.  The 
houses  on  either  side  of  the  yard  abut  on  other 
streets,  and  not  on  High-street,  and  neither  the 
houses  in  the  yard,  nor  the  gateway,  are  num- 
bered:— Held,  that  the  inhabitants  of  Kent  and 
Essex  yard  were  liable  to  be  rated  in  respect  of 
the  paving,  &c.  of  High-street,  Whitechapel,  the 
yard  being  within  that  street  for  such  purpose. 
Baddeley  v.  Gingell,  1  Exch.  Rep.  319  ;  17  L.  J., 
Exch.,  13. 

By  a  local  act  for  the  improvement  of  a  particular 
portion  of  a  parish,  it  was  provided,  that  every 
inhabitant  or  owner  who  should  be  assessed  for 
the  rates  made  under  that  act,  for  any  lands  or 
tenements  within  the  limits  of  the  act,  should  be 
released  and  free  from  all  rates  and  assessments 
towards  the  paving  and  lighting  any  other  street, 
road,  or  place  within  the  parish,  in  respect  of 
such  lands  or  tenements  : — Held,  that  this  did  not 
exempt  an  occupier  of  premises  assessed  within 
the  local  district  from  being  assessed  in  a  general 
highway  rate  imposed  upon  the  whole  parish, 
although  a  portion  of  such  rate  might  be  expended 
in  paving  parts  of  the  parish  out  of  the  district. 
Richardson  v.  Ttibbs,  4  C.  B.  304. 


Ashes  falling  from  the  furnace  of  a  brass-founder, 
and  containing  particles  of  metal,  were  by  him 
subjected  to  a  process  whereby  a  portion  of  the 
metal  was  extracted.  The  residue,  having  been 
given  by  him  to  his  apprentices  as  a  perquisite, 
was  by  them  sold  to  a  brass-refiner,  for  the  pur- 
pose of  extracting  a  further  quantity  of  metal. 
The  plaintiff,  who  was  employed  by  the  brass- 
refiner,  whilst  in  the  act  of  conveying  the  ashes 
from  the  brass-founder's  premises  for  this  purpose, 
was  apprehended  by  the  defendant  under  the  Me- 
tropolitan Paving  Act,  57  Geo.  3,  c.  xxix,  which 
gives  the  power  of  apprehending  all  persons  who, 
not  being  employed  by  or  contracting  with  the 
commissioners  under  the  act,  shall  carry  away  any 
dust,  cinders,  or  ashes  within  the  district: — Held, 
that  the  ashes  in  question  were  not  dust,  cinders, 
or  ashes  within  the  meaning  of  the  act  of  Parlia- 
ment. Law  v.  Dodd,  17  L.  J.,  M.  C.,  65 — Exch. 

The  136th  section  of  the  act  enacts,  that  no  action 
shall  be  brought  against  any  person  for  anything 
done  in  pursuance  of  the  act  until  after  twenty- 
one  days'  notice  in  writing:  and  if  it  shall  appear 
that  such  action  was  brought  before  twenty-one 
days'  notice  was  given,  the  jury  shall  find  a  ver- 
dict for  the  defendant: — Held,  that  the  defendant 
could  not  avail  himself  of  a  want  of  notice  of 
action  without  specially  pleading  it.  Ib. 

WEIGHTS  AND  MEASURES. 
Avowry  stated  the  holding  of  a  court  leet, 
and  the  adjournment  thereof,  and  that  the  jurors 
proceeded  according  to  the  custom  of  the  manor 
to  examine  the  weights  and  measures  within  the 
manor;  and  that  plaintiff,  not  regarding  his  duty, 
but  contriving  to  prevent  the  due  examination 
according  to  the  custom  of  the  weights  and  mea- 
sures, while  the  jurors  were  proceeding  in  their 
examination,  knowingly  and  unlawfully  obstruct- 
ed them  in  such  examination;  that,  therefore, 
at  the  court  duly  holden  by  adjournment,  it  was 
presented,  that  plaintiff  obstructed  the  jury  in  the 
execution  of  their  duties,  in  examining  the  weights 
and  measures  within  the  manor,  and  that  by  the 
judgment  of  the  Court  he  was  amerced  for  his  said 
obstruction: — Held,  that  the  presentment  was 
insufficient,  for  not  stating  what  t!ie  act  of  obstruc- 
tion by  plaintiff  was.  Frost  v.  Lloyd,  11  Jur.  59; 
16  Law  J.,  Q.  B.,  13. 

WHARFINGER. 

Goods  were  shipped  by  the  plaintiff  from  abroad 
to  this  country,  on  the  verbal  order  of  the  defend- 
ant, at  a  price  exceeding  \Ql.  They  were  sent  to 
a  shipping  agent  of  the  plaintiff's  in  London,  who 
received  them  and  warehoused  them  with  a  wharf- 
inger, informing  the  defendant  of  their  arrival. 
The  wharfinger  handed  to  the  shipping  agent  a 
delivery-warrant,  whereby  the  goods  were  made 
deliverable  to  him  or  his  assignees  by  indorsement, 
on  payment  of  rent  and  charges.  The  agent 
indorsed  and  delivered  this  warrant  to  the  defend- 
ant, who  kept  it  for  several  months,  and,  notwith- 
standing repeated  applications,  did  not  pay  the 
price  of  or  charges  upon  the  goods,  nor  return  the 
warrant,  but  said  he  had  sent  it  to  his  solicitor, 
and  that  he  intended  to  resist  payment,  for  that  he 
had  never  ordered  the  goods  ;  ami  that  tliry  would 
remain  for  the  present  in  bond  : — Held,  that  tin  re 
was  no  such  delivery  to,  and  acceptance  by,  the 
defendant  of  the  goods,  as  to  sat^i\  thr  17th  sec- 
tion of  the  Statute  of  Frauds,  l-'urinu  v.  Home, 
16  M.  &  W.  119;  16  Law  J.,  Exch.,  73. 
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XIV.  EVIDENCE  IN  AID  OF  CONSTRUCTION. 
XV.  EFFECT  OF  PARTICULAR  WORDS. 

XVI.  MISCELLANEOUS. 


I.  CONSTRUCTION  GENERALLY. 

A  man,  having  several  illegitimate  children  by  a 
woman,  made  a  settlement  upon  her,  whereby  he 
covenanted  to  pay  her  40Z.  a  year  during  her  lite, 
subject  to  a  proviso,  that,  if  she  should  at  any 
time  thereafter  marry  any  person  whomsoever,  then 
the  annuity  should  be  reduced  to  the  yearly  sum  of 
201. : — Held,  that  this  clause  reducing  the  annuity 
was  void,  as  being  in  restraint  of  marriage.  Webb 
v.  Grace;  Ex  parte  Elborough,  10  Jur.  1049 — 
V.  C.  E. 

H.  T.,  by  his  will,  directed  his  trustees  to  stand 
possessed  of  the  proceeds  of  the  sale  of  his  re- 
siduary real  and  personal  estate,  &c.,  upon  trust, 
in  the  first  place,  to  pay  what  might  be  due  under 
his  covenant  to  J.  S.,  and  then  upon  trust  to  set 
apart  and  invest  a  sufficient  sum  to  answer  certain 
annuities  which  he  specified;  and,  in  the  next 
place,  after  making  such  investments,  upon  trust 
to  pay  the  several  pecuniary  legacies  given  by  his 
will : — Held,  (affirming  the  decision  of  Vice-Chan- 
cellor Knight  Bruce),  that  the  annuitants  had  no 
priority  over  the  legatees  in  respect  of  payment. 
Thwaites  v.  Foreman,  10  Jur.  483 — L.  C. 

Where  two  suits  for  the  administration  of  a  tes- 
tator's estate  are  proceeding  at  the  same  time,  the 
Court  may  stay  proceedings  in  the  second  of  such 
suits  until  further  order,  giving  liberty  to  the 
parties  to  apply,  and  reserving  the  question  of 
costs.  Ib. 

A  testator  gave  all  his  real  and  personal  estate 
to  trustees,  upon  trust  to  invest  all  such  monies 
as  should  be  uninvested  at  the  time  of  his  decease, 
and  also  the  amount  of  all  such  mortgages,  shares, 
&c.,  as  could  be  immediately  sold  without  disad- 
vantage, and  otherwise,  as  soon  as  might  be,  in 
the  purchase  of  lands,  as  they  should  judge  most 
advantageous  and  convenient  to  the  estates  he 
already  possessed,  and  to  receive  the  income  of 
all  his  real  estate,  and  personal  estate  until  con- 
verted into  real,  and  pay  the  same  to  A.  B.  for 
life  ;  and,  upon  her  death,  he  gave  all  his  said 
real  estate,  and  personal  estate  until  converted 
into  real,  over  to  other  parties  : — Held,  that  the 
tenant  for  life  was  entitled  to  the  enjoyment  of  the 
personal  estate  in  specie  until  converted.  Spark- 
ling v.  Parkes,  10  Jur.  448— M.  R. 

The  testator,  being  possessed  of  shares  in  cer- 
tain joint-stock  companies,  part  of  whose  capital 
consisted  of  land,  gave  legacies  to  certain  chari- 
ties. His  personal  estate,  independently  of  the 


shares,  was  insufficient  to  pay  his  legacies  in  full : 
— Held,  that  the  shares  did  not  come  within  the 
operation  of  the  stat.  9  Geo.  2,  c.  36,  against  mort- 
main, and  that  the  charity  legacies  ought  not  to 
abate  to  the  extent  that  they  were  payable  out  of 
the  proceeds  of  the  shares.  Ib. 

Devise  by  a  testator  of  all  the  rest  and  residue 
of  his  real,  personal,  and  mixed  estate  and  effects, 
whatsoever  and  wheresoever,  which  he  might  be 
seised  or  possessed  of  or  entitled  to  at  the  time  of 
his  decease,  upon  trusts  under  which  the  heir-at- 
law  of  the  testator  takes  a  benefit,  will  not  put 
the  heir-at-law  to  his  election  as  to  a  Scotch 
heritable  bond,  executed  to  the  testator  after  the 
date  of  the  will,  to  secure  a  debt  existing  at  that 
date  ;  neither  will  it  make  the  heir  a  trustee  for 
the  executor  of  the  money  received  upon  the 
bond.  Allen  v.  Anderson,  10  Jur.  196 — V.  C.  W. 


Ferdinand  IV,  King  of  the  Two  Sicilies,  by  his 
charter,  granted  the  duchy  and  estate  of  Bronte, 
in  farther  Sicily,  to  Horatio  Viscount  Nelson,  as 
an  honorary  fief,  held  in  capite  of  the  Crown,  so 
that  as  well  he  as  the  heirs  lawfully  descending  from 
bis  body,  or  from  the  person  whom  he  should  nomi- 
nate as  thereby  provided,  might  be  for  ever  settled 
and  named  and  be  treated  as  dukes  of  Bronte,  and 
so  that  they  might  live  in  the  same  town,  &c.,  ac- 
cording to  the  laws  of  the  Franks,  i.  e.  in  succes- 
sion ;    the  elder  to  be  preferred   to  the  younger 
brother,    and    males   to    females  :    and    the    king 
granted  to  Lord  Nelson,  as  well  if  there  existed  as 
if  there  was  a  failure  of  heirs  of  his  body  lawfully 
descended,  to  have  power  and  authority  to  nomi- 
nate whom  he  pleased,  even  out  of  both  the  direct 
and  collateral  lines  of  relations  or  kindred,  as  a 
person    to   whom   an  equally   solemn   investiture 
should  be  granted  according  to  the  laws  of  Sicily, 
and  preserving,  as  to  the  succession,  the  law  of 
the  Franks.     Lord  Nelson,  by  his  will,  made  in 
the   English    form,    after   charging   the   estate   of 
Bronte  with  an  annuity  to   his  wife  in  aid   of  his 
personal   estate,   nominated  his   brother  William, 
afterwards   Earl   Nelson,  and   T.  W.  Hazlewood, 
and    their  heirs   and  assigns,  to  succeed    to   the 
duchy  and  estate  of  Bronte;  and  he  devised  the 
same  to  them,  in  trust  to  settle  the  same  in  man- 
ner by  the  will  directed,  if  the  law  of  Sicily  per- 
mitted ;    and  if  it  did   not,  then  he  directed  his 
trustees  to  settle  the  same  in  such  manner  as  in 
their  discretion  would  nearest  correspond  with  the 
law  of  Sicily  and   the  trust  declared   by  his  will. 
And  the  limitations  directed  by  the  will  were,  for 
the  testator's  brother  William,  for  life;  remainder 
to  his  first  and  other  sons,  in   strict  settlement; 
remainder  to  his  sister,  Mrs.  B.,  for  life ;  remain- 
der to  her  sons,  in   strict  settlement;   with  like 
limitations  in  favour  of  his  sister,  Mrs.  M.,  and  her 
sons  ;  remainder  to  testator's  right  heirs.     And  he 
gave  a  power  to  his  trustees  to  sell  the  estate,  and 
invest  the  proceeds  in  purchasing  English  estates, 
to  be  held  upon  the  same  uses  and  trusts  as  he  had 
declared  of  Bronte.     On  the  death  of  the  testator, 
his  brother  William  was  admitted  to  the  investi- 
ture of  the  duchy  and  estate,  and,  pending  his  pos- 
session,  a  law  was  passed   in   Sicily,  abolishing 
entails  of  estates,  and  enabling  the  parties  in  pos- 
session to  alienate  them.     William  Lord  Nelson, 
acting  on  the  powers  alleged   to  be  given  him  by 
this  law,  devised  the  duchy  and  estate  absolutely 
to  his  daughter,  Lady  B.,   and  died  without  male 
issue  ;  whereupon  the  son  of  Mrs.  B.  became  Earl 
Nelson,  and  entitled  under  the  limitations  in  the 
will ;  and  on  his   death  the  present  plaintiff,  his 
son,  became  entitled ;  and  this  bill  was  filed  to 
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have  the  rights  of  the  parties  to  the  duchy  and 
estate  of  Bronte  ascertained,  and  the  trusts  of  the 
will  of  Lord  Nelson  carried  into  execution  : — Held, 
having  regard  to  the  terms  of  the  grant  and  the  law 
of  Sicily,  first,  that  the  Bronte  estate  could  not  be 
settled  in  conformity  with  the  will  to  a  greater  ex- 
tent than  as  provided  by  the  investiture.  Nelson 
(Lord)  v.  Bridport  (Lord},  10  Jur.  1043 — M.  R. 

Held,  secondly,  that  the  trustees  named  in  the 
will,  or  William  Earl  Nelson,  as  successor,  had,  at 
the  time  of  Lord  Nelson's  death,  no  power  to  sell 
the  estate,  or  to  cause  the  investiture  thereof  to 
be  granted  to  a  purchaser.  Ib. 

Held,  thirdly,  that  the  alteration  of  the  Sicilian 
law  gave  the  absolute  ownership  of  the  estate  to 
William  Earl  Nelson  ;  and  that  it  did  not  continue 
to  be,  or  then  become,  liable  to  the  trusts  of  the 
will.  Ib. 

A  testator  bequeathed  four  leasehold  houses  to 
A.  B.  and  C.  D.,  in  trust  for  his  wife  for  life,  and 
after  her  death  he  bequeathed  the  same  to  A.  B., 
subject  and  on  condition  that  he  should  grant  an 
underlease  to  C.  D.  for  all  the  term  wanting  eleven 
days,  at  51.  a  year  rent,  of  two  of  the  houses,  con- 
taining covenants  similar  to  those  contained  in  the 
original  lease.  The  original  rent  of  each  of  these 
two  houses  was  18Z.  7s.  6d.  C.  D.  died  in  the  life- 
time of  the  widow,  and  on  her  death  his  executor 
claimed  an  underlease  : — Held,  that  the  gift  was 
not  personal  to  C.  D.,  and  was  not  lost  by  his  death 
in  the  lifetime  of  the  widow  ;  and  that  his  executor 
was  entitled  to  an  underlease  according  to  the  re- 
quisitions of  the  will.  Taylor  v.  Cooper,  10  Jur. 
1078— V.  C.  K.  B. 

A  testator,  by  a  deed  in  the  Scotch  form,  en- 
tailed certain  estates  in  Scotland  on  different  mem- 
bers of  his  family,  and  by  his  will,  he  settled  his 
English  estates  in  strict  settlement;  and  he  gave 
his  residuary  personal  estate  to  trustees,  with  a 
discretionary  power  to   invest  in   the  purchase  of 
Scotch  or  English  lands  ;   the   Scotch  lands  to  be 
settled  in  the  same  manner  as  he  had  entailed  his 
Scotch  estates,  and  the  English  lands  to  be  settled 
as  he  had  settled  his  English  estates.     The   trus- 
tees exercised  the  power  by  investing  a  large  pro- 
portion of  the  personal  estate  in  Scotch  lands,  and 
a  very  small   proportion  in   English  lands,  which 
were  respectively  duly  settled  as  directed  by  the 
testator.     There  being  a  large  uninvested  personal 
estate,  and  the  trustees  having  all  died,  a  bill  was 
filed  by  the  substitute  heir  in  possession  under  the 
Scotch  entail,   and   tenant  in  tail   under  the  will, 
for  appointment  of  new  trustees  ;  and  praying,  that, 
having  regard  to  the  large  proportion  of  personal 
estate    invested    in    Scotch  lands,   the   remaining 
portion   might  be  invested  in  purchasing  English 
lands.     This  was  decreed,  and  new  trustees  ap- 
pointed, and  the  plaintiff  subsequently  executed 
disentailing  deeds,  and  got  the  money  transferred 
out  of  court  to  him   absolutely.     Afterwards,  an 
original  bill  was  filed  on  the  death  of  the  plaintiff 
and  failure  of  his  issue  by  the  next  substitute  heir 
in  possession  under  the  Scotch  deed,  who  was  not 
a  party  to  the  former  suit,  praying  a  declaration 
that  the  decree  directing  the  remainder  of  the  per- 
sonal estate  to  be  invested  in  English  lands  was 
irregular,  and  not  binding  upon  him;  and  that  the 
appointment  of  new  trustees  was  also  improper,  as 
not  being  made  in  accordance  with  the  power  for 
appointing    new  trustees    contained    in   the   will. 
The  Court  decreed   accordingly,  being  of  opinion 
that  the  heirs  substitute  of  the  Scotch  estates  were 
not  duly  represented  in    the  suit;    and  that  the 
Court  could  not  exercise  the  discretion  vested  in  I 


the  trustees;  and  that  the  new  trustees  were  irre- 
gularly appointed.  Fordyce  v.  Bridges,  10  Jur. 
1020— M.  R. 

A  testator  gave  a  life  estate  in  his  realty  to  his 
wife,  subject  to  the  payment  of  his  debts,  in 
exoneration  of  his  personal  estate,  and  gave  her  a 
life  interest  in  his  personalty,  subject  to  the  pay- 
ment of  his  funeral  and  testamentary  expenses  ; 
and  he  gave  her  a  power  of  appointing  the  person- 
alty by  will  among  his  sons,  as  she  should  think 
fit;  and,  in  default  of  appointment,  he  gave  the 
personalty  to  his  sons  in  equal  shares.  He  devised 
the  realty,  after  the  death  of  his  wife,  as  to  one 
part,  to  his  eldest  son,  subject  to  the  payment  of 
half  the  debts  left  unpaid  at  the  death  of  the  wife  ; 
as  to  another  part,  to  his  second  son,  subject  to 
the  payment  of  one-third  of  the  debts  left  unpaid 
at  the  same  time  ;  and  as  to  another  part,  to  his 
third  son,  subject  to  the  payment  of  one-sixth  of 
the  debts  left  unpaid  at  the  same  time  ;  and  as  to 
the  remainder,  to  his  fourth  son.  The  widow, 
during  her  life,  received  more  than  enough  from 
the  rents  for  payment  of  the  debts,  but  did  not  pay 
them  all.  After  her  death,  on  a  bill  filed,  it  was 
held  that  she  took  the  life  estate  subject  to  the 
payment  of  the  debts,  and  that  her  estate  was 
liable  to  account  for  the  money  received  by  her 
during  her  life.  Jones  v.  Jones,  10  Jur.  960 — 
V.  C. K.  B. 

The  widow,  by  her  will,  alluding  at  the  opening 
to  her  husband's  will,  but  not  referring  in  any 
way  to  the  power  of  appointment  given  to  her, 
gave  personal  estate  to  one  of  her  sons,  and  only 
a  small  pecuniary  legacy  to  two  of  the  others  : — 
Held,  that  her  will  was  inoperative  as  an  appoint- 
ment. Ib. 

A  testator,  having  devised  his  estate  to  trustees 
and  their  heirs  upon  certain  trusts,  said,  "  And 
inasmuch  as  my  estate  and  property  will  require 
more  management  than  I  can  expect  of  my  trus- 
tees personally  to  bestow,  it  is  my  wish  and  de- 
sire, that  F.,  in  whose  judgment  and  integrity  I 
place  great  confidence,  be  appointed  for  all  pur- 
poses for  which  they  or  he,  my  trustees  or  trustee, 
may  have  occasion  for  an  agent,  receiver,  and 
manager  of  all  or  any  part  of  my  estates  and 
property,"  &c.  F.  filed  his  bill,  alleging  that  the 
trustees  threatened  and  intended  to  appoint  and 
employ  some  other  person  or  persons  to  be  the 
agent,  receiver,  and  manager  of  said  testator's 
estates  and  property,  or  some  part  or  parts  thereof, 
in  the  place  of  plaintiff;  praying  a  declaration, 
that,  if  the  trustees  had  occasion  for  an  agent, 
receiver,  and  manager,  plaintiff  was  entitled  to  be 
such  agent,  receiver,  and  manager;  and  for  an 
injunction  to  stay  the  appointment  of  any  other 
person.  Demurrer,  for  want  of  equity,  overruled. 
Finden  v.  Stephens,  10  Jur.  996— V.  C.  E. 

A  trust  for  the  personal  support,  clothing,  and 
maintenance  of  an  adult,  confers  an  interest  on 
the  legatee,  which  will  pass  to  his  assignees  under 
the  Insolvent  Act,  notwithstanding  a  provision  to 
the  contrary  in  the  will  creating  the  trust.  Young- 
husband  v.  Gisborne,  15  Law  J.,  N.  S.,  V.  C.  R.  B., 
355;  10  Jur.  419. 

A  testator  devised  a  portion  of  his  real  estate  to 
A.  B.  for  life  or  widowhood  ;  subject  thereto  he 
devised  the  whole  of  his  real  estate  to  various 
uses,  in  strict  settlement.  He  also  pave  specific 
and  pecuniary  legacies.  The  will  did  not  charge 
the  whole  or  any  portion  of  the  real  estate  \\itli 
the  payment  of  debts.  No  part  of  the  real  estate 
was,  at  the  date  of  the  will  or  the  testator's  death, 
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in  mortgage  or  specifically  charged  with  any  debt. 
The  personal  estate  specifically  bequeathed  was 
more  than  sufficient  for  the  payment  of  the  testa- 
tor's simple-contract  debts,  but  it  was  insufficient 
to  pay  the  specialty  debts.  The  assets  were 
wholly  legal.  On  a  bill  filed  for  the  administra- 
tion of  the  estate,  it  was  held,  that  the  amount 
necessary,  in  addition  to  the  personal  estate  not 
specifically  bequeathed,  to  pay  the  specialty  debts, 
should  not  fall  wholly  on  the  specific  legatees, 
but  rateably  on  them  and  the  devisees,  between 
whom  there  must  be  contribution.  Tombs  v.  Roch, 
10  Jur.  534— V.  C.  K.  B. 

A  testator  gave  his  fourteen  shares  in  the  Pho3- 
nix  Fire  Office  to  trustees,  to  pay  the  produce  of 
ten  shares  unto  his  five  daughtersfor  their  lives,  and 
after  their  decease  he  gave  same  to  his  son  Thomas, 
and  after  his  decease  to  his  son's  children  equally  ; 
and,  as  to  other  four  shares,  he  gave  same  to  his 
son  for  life,  and  after  his  decease,  to  his  children  ; 
and,  in  default  of  such  issue  of  his  son,  he  gave 
all  the  shares  to  his  daughters  and  their  issue, 
share  and  share  alike,  such  issue  not  to  be  entitled 
to  take  more  than  their  deceased  parent's  share. 
And,  as  to  his  ten  shares  in  the  Pelican  Life  Office, 
he  gave  same  to  his  son  Thomas,  his  executors, 
administrators,  and  assigns,  his  said  son  paying  the 
profits  of  eight  shares  to  his  said  ive  daughters 
during  their  lives,  and  after  their  decease,  the 
share  of  the  daughter  dying,  to  return  to  his  son 
and  his  issue  ;  and,  in  default  of  such  issue  of  his 
son,  he  gave  all  the  said  shares  to  his  daughters 
and  their  issue,  share  and  share  alike  ;  and  he  gave 
each  of  his  daughters  an  annuity  of  400/.  for  life, 
and  after  their  respective  deceases  he  gave  same 
to  their  children  respectively,  share  and  share 
alike  ;  and,  in  case  any  of  his  daughters  should  die 
without  issue,  then  he  directed  such  annuity  to 
cease  and  fall  into  the  residue  of  his  estate.  The 
sou  died  in  the  lifetime  of  all  the  daughters,  with- 
out ever  having  had  issue: — Held,  that  the  daugh- 
ters, in  the  events  which  had  happened,  became 
absolutely  entitled  to  the  Phoenix  shares,  their 
children  being  intended  to  take  them  by  way  of 
substitution,  and  not  of  succession  ;  that  the  son 
was  absolutely  entitled  to  the  Pelican  shares,  sub- 
ject to  the  life  interests  of  the  daughters  in  eight 
of  them;  and  that  the  daughters  took  life  interests 
in  their  respective  annuties,  the  children  of  each 
daughter  being  entitled,  on  her  decease,  to  her 
annuity  for  their  lives;  and  that,  on  the  death  of 
each  child,  the  share  of  such  child  fell  into  the 
residue.  Hedges  \.  Harper,  10  Jur.  578 — M.  R. 

A  testator  gave  to  A.  B.  200Z.  for  her  life,  and, 
after  her  decease,  he  gave  6666Z.  13s.  4rf.  Consols 
to  be  divided  equally  among  such  of  her  children 
as  should  attain  twenty-one.  A.  B.  survived  the 
testator,  and,  at  her  decease,  left  six  children,  five 
of  whom  had  then  attained  twenty-one.  Five- 
sixths  of  the  fund  were  paid  to  those  children : — 
Held,  that  the  residuary  legatee  of  the  testator  was 
excluded  from  claiming  any  portion  of  the  divi- 
dends, subsequent  to  the  decease  of  A.  B.,  on  the 
Consols  given  "  after  her  death,  to  be  equally  divi- 
ded among  such  of  her  children  as  shall  attain  the 
age  of  twenty-one  years."  Stone  v.  Harrison, 
10  Jur.  609— V.  C.  K.  B. 

By  a  will  a  fund  was  given  to  trustees,  upon 
trust  for  the  wife  of  the  testator  for  her  life,  and, 
after  her  decease,  upon  trust  that  the  same  should 
be  transferred  to  such  persons  as  the  testator 
should  direct  by  codicil  ;  and,  in  default  of  direc- 
tion, then  the  same  was  to  be  transferred  to  such 
person  or  persons  as  would,  under  the  Statutes  of 


Distribution  of  Intestates'  Estates,  have  been  enti- 
tled to  the  testator's  personal  estate  in  case  he  had 
died  intestate.  The  testator,  not  having  made  any 
direction  by  codicil  as  to  this  fund,  on  a  suit  insti- 
tuted for  the  distribution  of  it,  the  Court  held,  that 
the  next  of  kin  of  the  testator  at  the  time  of  his 
death  were  entitled,  and  not  the  next  of  kin  of  the 
testator  at  the  time  of  the  death  of  the  widow,  the 
tenant  for  life.  Jenkins  v.  Cower;  Jenkins  v.  Mor- 
gan, 10  Jur.  702— V.  C.  K.  B. 

A  testator,  being  entitled  to  an  estate  at  B.,  sub- 
ject to  a  mortgage,  and  to  a  mortgage  interest  in 
an  estate  at  F.,  subject  to  a  mortgage  thereof, 
devised  his  estate  at  B.  to  J.  L.,  in  fee,  "  he  pay- 
ing the  mortgage  thereon  ;"  and  he  devised  his 
interest  in  the  estate  at  F.  for  the  benefit  of  cer- 
tain parties ;  and  by  a  schedule  to  his  will  he  gave 
to  the  mortgagee  of  the  estate  at  B.  2000/.,  through 
the  medium  of  his  executors,  to  exonerate  his  B. 
mortgage,  and  to  them  1000Z.  to  clear  in  part  his 
F.  mortgage  ;  and  he  devised  his  residuary  real 
and  personal  estate  to  J.  H.,  in  trust  to  give  aid  and 
payment  of  his  debts  and  legacies.  After  the 
decease  of  the  testator  his  interest  in  the  F.  estate 
was  foreclosed  : — Held,  that  the  devisee  of  the  B. 
estate  was  not  entitled  to  have  it  exonerated  wholly 
out  of  the  testator's  general  estate,  but  only  to  the 
extent  of  the  legacy  of  2000/.,  and  that  the  devi- 
sees of  the  F.  estate,  notwithstanding  the  fore- 
closure, were  entitled  to  the  legacy  of  1000/.,  given 
in  part  to  discharge  the  mortgage  thereon  ;  and 
that  the  above  legacies  were  payable  with  interest 
from  the  end  of  a  year  after  the  testator's  death,  at 
the  rate  of  51.  per  cent.,  the  rate  of  interest  which 
the  mortgages  respectively  carried,  Lockhart  v. 
Hardy,  10  Jur.  728— M.  R. 

A.  B.,  by  his  will,  bequeathed  certain  lease- 
holds for  years  to  trustees,  in  trust  to  permit  C.  D., 
his  grandson,  to  take  the  profits  thereof  during  his 
life,  and  after  his  decease  to  permit  such  person 
who  for  the  time  being  would  take  by  descent  as 
heir  male  of  the  body  of  the  said  C.  D.,  his  grand- 
son, to  take  the  profits  thereof  until  some  such 
person  should  attain  the  age  of  twenty-one  years, 
and  then  to  convey  the  same  unto  such  person  so 
attaining  the  age  of  twenty-one  years,  his  execu- 
tors, administrators,  or  assigns  ;  but  if  no  such  per- 
son should  live  to  attain  the  age  of  twenty-one 
years,  then  in  trust  to  permit  such  person  and  per- 
sons successively,  who  for  the  time  being  would 
take  by  descent  as  heirs  male  of  the  body  of  his 
(the  testator's)  son,  to  take  the  profits  of  the  same 
leasehold  premises,  until  one  of  them  should  attain 
the  age  of  twenty-one  years,  and  then  to  convey 
the  same  to  such  heir  male  first  attaining  that  age, 
his  executors,  administrators,  or  assigns.  C.  D.'s 
eldest  son  attained  twenty-one,  and  survived  his 
father: — Held  (affirming  the  judgment  of  the  Mas- 
ter of  the  Rolls  in  Ireland),  that  the  bequest  to  the 
heir  male  of  the  grandson  was  void  for  remote- 
ness. Dungannon  (Viscount)  v.  Smith,  10  Jur.  621 
— H.  L. 

Where  a  testator  gave  a  residuary  estate,  which 
consisted  partly  of  leaseholds,  in  trust  for  a  tenant 
for  life,  with  remainder  over,  with  partciular  di- 
rections for  the  benefit  of  the  tenant  for  life, — 
Held,  nevertheless,  upon  the  whole  will,  that  the 
tenant  for  life  was  not  entitled  to  enjoy  the  lease- 
holds in  specie,  but  that  they  must  be  sold,  and 
the  produce  invested.  Chambers  v.  Chambers,  10 
Jur.  326 ;  15  Law  J.,  N.  S.,  V.  C.  E.,  318. 

A.  B.,  by  his  will,  gave  all  his  real  and  personal 
estate  to  trustees,  upon  trust  to  permit  his  wife 
to  receive  the  rents  and  profits  for  life,  or,  with 
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her  consent,  to  sell  and  invest  the  money,  and  pay 
her  the  interest  for  life,  and,  after  her  death,  to 
pay  two  legacies;  and,  also,  that  his  said  trustees, 
and  the  survivor  of  them,  or  the  heirs,  executors, 
administrators,  or  assigns  of  such  survivor,  should 
divide  all  the  residue  to  arise,  and  which  should 
be  received  from  the  said  real  and  personal  estate, 
unto  and  equally  between  all  and  every  his  ne- 
phews and  nieces  (except  one)  who  should  be  liv- 
ing at  the  death  of  his  wife.  No  sale  was  made 
during  her  lifetime: — Held,  that  there  was  no  in- 
testacy ;  that  the  heir-at-law  of  the  testator  was 
not  entitled  to  the  unsold  real  estate;  and  that 
the  nephews  and  nieces  (except  the  one  excepted) 
living  at  the  death  of  the  wife  were  entitled  to 
have  the  same  sold,  and  the  proceeds  equally 
divided  between  them.  Waddington  \.  Fates,  10 
Jur.  241— V.  C.  K.  B. 

A  testator  devised  freehold  property  to  his 
daughter  A.,  the  wife  of  W.  B.,  and  her  heirs,  for 
ever;  and,  after  devising  other  property  to  his 
other  daughters,  he  declared,  that  neither  of  his 
said  daughters  should  sell,  charge,  mortgage,  or 
encumber  the  estates  devised  to  them,  and  that 
they  should  respectively  have  such  estates  for 
their  separate  use,  with  power  to  appoint  the  same 
by  their  last  will.  At  the  decease  of  the  testator 
the  premises  devised  to  A.  were  on  lease  for  the 
term  of  thirty-one  years,  commencing  from  Lady- 
day,  1816,  at  an  annual  rent  of  60L  In  1840,  W. 
B.  and  A.  his  wife,  by  indenture  duly  acknow- 
ledged by  A.,  under  3  &  4  Will.  4,  c.  74,  demised 
the  premises  to  E.,  in  trust  for  W.  B.,  for  the  term 
of  thirty-one  years  from  Midsummer  in  that  year, 
at  the  annual  rent  of  60/.,  and,  an  assignment  of 
the  unexpired  residue  of  the  previous  term  having 
been  obtained  by  W.  B.,  the  several  deeds,  to- 
gether with  a  memorandum  in  writing,  were  de- 
posited with  the  defendants,  M.  &  Co.,  by  way  of 
equitable  mortgage,  to  secure  the  repayment  of 
600/.  and  interest.  In  a  suit  by  A.  against  M.  & 
Co.,  and  W.  B., — Held,  that,  under  the  terms  of 
the  will,  A.  was  effectually  restrained  from  alien- 
ing or  encumbering  the  premises  in  question,  and 
that  the  lease  of  1840  was,  therefore,  void.  Bag- 
gett  v.  Meux,  10  Jur.  213— L.  C. 

Bequest  to  A.  B.,  and,  if  she  died  without  chil- 
dren, to  her  heirs  and  nearest  relations  of  her 
grand-aunt  De  W.  of  the  De  W.  blood  : — Held, 
that  the  gift  over  was  void  for  uncertainty.  Year- 
wood  v.  Yearwood,  10  Jur.  151 — V.  C.  E. 

A.  B.,  by  his  will,  gave  all  his  money  in  the 
funds  to  trustees  for  his  wife  for  life,  with  remain- 
der to  C.  D.  and  E.,  his  wife,  for  their  joint  lives 
and  the  life  of  the  survivor,  with  remainder  as 
E.  D.  should  by  deed  or  will  appoint;  and,  in  de- 
fault of  appointment,  "  to  pay  and  apply  the  same 
for  the  benefit  of  the  executors  or  administrators 
of  the  said  E.  D.,  the  wife  of  the  said  C.  D.:" — 
Held,  that  this  was  an  absolute  gift  to  E.  D.;  and 
that,  as  such,  it  passed  on  her  death  to  C.  D.,  who 
survived  her.  Att.-Gen.  v.  Malkin,  10  Jur.  955 — 
L.  C. 

Testator,  by  his  will,  gave,  devised,  appointed, 
and  bequeathed  all  the  real  and  personal  estate,  of 
which,  as  owner,  or  in  execution  of  any  power, 
he  could  dispose  by  his  will,  unto  and  to  the  use 
of  trustees,  upon  trust  (except  as  to  any  real  or 
personal  estate  vested  in  him  as  trustee  or  mort- 
gagee, which  they  were  to  dispose  of  according 
to  the  equities  affecting  the  same),  in  the  first 
place,  to  pay  his  debts  and  funeral  and  testamen- 
tary expenses  ;  and,  subject  thereto  and  to  the  ex- 
penses incurred  in  the  execution  of  the  trusts  of 


the  will,  by  and  out  of  the  rents,  issues,  and  profits 
thereof,  to  raise  the  clear  yearly  sum  of  100Z.,and 
pay  the  same  to  his  wife  duriii<_r  widowhood.    And, 
subject  and  without  prejudice  to  the  trust  in  favour 
of  his  wife,  the  testator  directed  that  the  trustees 
should   stand  possessed  of  the  whole  of  the  said 
trust  premises,  upon  trust  for  his  the   testator's 
daughter  for  life,  with   remainder  to  her  children 
who  should  live   to   attain   the  age  of  twenty-one 
years,  or  be  previously  married,  which  should  first 
happen,  in  manner  therein  mentioned  ;  but  in  case 
there  should  be  no  child  of  his  said  daughter  who 
should  live  to  attain  the  age  of  twenty-one  years 
or  be  previously  married,  then  the  said  trust  pre- 
mises were  to  be  held  in  trust  for  the  testator's 
brother,  his  heirs,  executors,  administrators,  and 
assigns,  for  ever :   provided   always,  that,  in  case 
the  testator's  daughter  should  die  under  the  age  of 
twenty-one  years,  in  the  lifetime  of  the  testator's 
wife,  without  leaving  issue  of  her  body,  then  the 
annuity  of  100Z.  thereinbefore  given   to  his  wife 
was  to  be  paid  to  her  during  her  natural  life.     And 
the  testator  thereby  empowered   his  trustees,  du- 
ring the  continuance  of  the  trusts  of  the  will,  and 
notwithstanding  the  same,  to   continue  and  carry 
on  all  or  any  of  the   farms  or  other  concerns  in 
which  he  might  be  engaged  at  the  time  of  his  de- 
cease, with  full  power  to  restrict  or  to  enlarge  or 
increase   any  such  concern,  as   they  should  think 
proper;  and  the  trustees  were  also  to  have  power 
to  demise  the  property,  and  to  sell,  or  mortgage 
and  afterwards  sell,  the   same,  in  manner  therein 
mentioned.     The  testator   having  died   seised   of 
freehold    and    copyhold   estates, — Held,   that  the 
widow  must  be  put  to  her  election  between  her 
dower  and   free-bench,  and  the  annuity  given  to 
her  by  the  will.     Lowes  v  Lowes,  10  Jur.  453;   15 
Law  J.,  N.  S.,  V.  C.  W.,  369. 

Legacy  to  A.,  and  in  case  A.  shall  die  in  the 
testator's  lifetime  without  issue,  then  over.  A. 
died  in  the  testator's  lifetime,  leaving  a  child  ;  the 
child  is  not  entitled  to  the  legacy.  Cooper  v. 
Pitcher,  4  Hare,  485. 

S.  D.  M.  by  his  will,  dated  in  1832,  gave  to  trus- 
tees all  his  real  and  personal  estate,  which  he 
might  be  entitled  to  at  his  death,  upon  trust,  after 
the  second  marriage  of  his  wife,  to  apply  the  in- 
come for  the  benefit  of  his  children ;  and  if  more 
than  sufficient  for  their  maintenance,  &c.,  to  invest 
the  surplus  to  accumulate  at  interest,  till  they 
attain  twenty-one  years  of  age ;  and  on  their 
attaining  twenty-one,  upon  trust  to  convey  the 
testator's  real  and  personal  estate  equally  between 
such  children  ;  and  if  either  of  them  should  die 
before  attaining  twenty-one  years,  leaving  issue, 
then  the  share  of  him  or  her  so  dying  should  go  to 
such  issue  ;  but  if  there  should  be  only  one  such 
child,  then  unto  such  only  child,  his  or  her  heirs, 
executors  or  administrators,  for  ever ;  and  if  all  his, 
the  testator's,  present  or  future  children  or  child 
should  happen  to  die,  and  without  leaving  issue, 
then  upon  trust  to  release  the  said  real  estate  to 
the  testator's  heir-at-law,  and  to  assign  his  per- 
sonal estate  unto,  and  equally  between,  his  next  of 
kin,  according  to  the  Statute  of  Distributions.  -Mrs. 
B.,  the  testator's  widow,  married  the  defendant, 
J.'fi.  B.,  in  1838.  The  testator  had  two  c-hil.ir.  u 
living  at  his  death,  a  son  and  a  daughter;  tin  sen 
died  "on  the  8th  of  July,  lt>41,  in  the  ninth  year  of 
his  age,  and  the  daughter  died  on  the  i'tli  of  July, 
1841,  in  the  thirteenth  year  of  her  age.  In  pursu- 
ance of  a  reference  made  by  the  Court  in  ,l;inu:iry, 
1843,  the  Master  reported  that  the  two  children  of 
the  testator  were  his  next  of  kin  at  his  death,  and 
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that  the  defendants,  J.  G.  M.,  and  E.  M.,  the  bro- 
ther and  sister  of  the  testator,  would  have  been 
his  next  of  kin  if  he  had  died  without  issue,  and 
that  they  were  such  next  of  kin  at  the  death  of  the 
testator's  last  surviving  child  : — Held,  that  the 
legal  personal  representative  of  the  two  deceased 
children  was  entitled  to  the  personalty  in  their 
right.  Seifferth  v<  Badham,  15  Law  J.,  N.  S.,  M. 
R.,  345. 

Devise  and  bequest  of  residuary  real  and  per- 
sonal estate  to  trustees,  upon  trust,  with  all  con- 
venient speed,  to  sell  the  real  estate,  and  such 
part  of  the  personal  estate  as  was  in  its  nature  sale- 
able, but  the  mode  and  time  of  sale  and  of  settling 
and  adjusting  accounts,  and  of  requiring  payment 
of  what  should  be  due  to  the  testator,  to  be  left 
entirely  to  the  discretion  of  the  trustees;  and  until 
such  sale,  and  the  final  adjustment  of  his  co-part- 
nership accounts,  the  rents  and  income  of  the  real 
and  personal  estate  remaining  unsold,  and  the 
interest  on  any  debt  or  debts  owing  to  the  testator, 
to  be  paid  to  the  same  persons  and  in  the  manner 
directed,  with  respect  to  the  income  of  the  estate 
when  invested.  The  testator  gave  the  produce  of 
his  real  and  personal  estate  to  his  two  daughters 
for  their  lives,  with  remainder  over;  and  he  re- 
commended each  of  his  two  daughters  to  pay  25L 
a  year  out  of  hermoiety  of  the  income  of  his  estate, 
for  the  education  and  maintenance  of  his  nephew, 
until  the  nephew  attained  twenty-one  years  : — 
Held,  that  (there  being  no  improper  delay  in  the 
conversion  of  the  estate)  the  daughters  of  the  tes- 
tator, as  tenants  for  life,  were  entitled  to  the  in- 
come actually  produced  by  the  residuary  estate, 
during  the  interval  before  the  sale  or  realization  of 
the  whole  of  such  estate  and  the  investment  there- 
of, according  to  the  directions  in  the  will ;  but 
that  they  were  not  entitled  during  that  interval  to 
any  interest  upon  such  parts  of  the  residuary  pro- 
perty, or  on  the  value  of  such  parts  thereof,  as 
were  unproductive.  That  the  two  sums  of  25/. 
were  only  to  be  allowed  by  the  daughters  to  the 
nephew  yearly,  out  of  their  income  during  their 
lives,  and  that  such  sums  did  not  constitute  a 
charge  upon  the  life  interests  of  the  daughters  for 
the  whole  period  of  the  minority  of  the  nephew. 
Mackie  v.  Mackie,  5  Hare,  70. 

The  testator  gave  an  annuity  to  A.,  and  charged 
the  same  upon  his  freehold  and  leasehold  estates. 
He  afterwards  devised  his  freehold  estates  to 
trustees  (who  were  also  his  executors)  upon  trust 
(subject  to  the  charge)  to  and  for  the  use  of  his 
grandson  and  his  heirs.  The  trustees,  being  in 
possession  of  the  estates,  paid  the  annuity  to  A. 
during  the  minority  of  the  grandson,  and  within 
20  years  before  the  filing  of  the  bill  by  A.  against 
the  grandson  : — Held,  that  such  payment  of  the 
annuity  by  the  trustees  prevented  the  claim  of  A. 
to  the  annuity  from  being  barred  by  the  Statute  of 
Litr.itations,  3  &  4  Will.  4,  c.  27,  ss.  2,  3 ;  that  the 
grandson  was  not  a  trustee  for  the  annuitant  within 
the  25th  section  of  the  stat.  3  &  4  Will.  4,  c.  27,  or 
otherwise  ;  and  that,  under  the  42d  section  of  the 
same  statute,  the  annuitant  was  not  entitled  to 
recover  the  arrears  of  the  annuity  for  more  than 
six  years  before  the  filing  of  the  bill. — Francis  v. 
Graver,  5  Hare,  39;  15  Law  J.,  N.  S.,  99. 

A  direction  to  sell  particular  par's  of  the  testa- 
tor's personal  property,  is  not  of  much  weight  on 
'  the  question  of  the  conversion  of  the  residue,  for 
the  rule  as  to  the  conversion  does  not  proceed  on 
the  presumed  existence  of  a  definite  intention  that 
the  property  shall  be  converted,  but  upon  the 
expressed  intention  that  the  legatees  shall  enjoy 


the  property  in  succession.     Cafe  v.  Sent,  5  Hare, 
34. 

Gift,  by  will,  of  leasehold  and  other  personal 
estates  to  trustees,  in  trust,  to  pay  the  rents,  &c., 
to  such  person  or  persons  as  a  married  woman 
should,  by  writing  under  her  hand  from  time  to 
time,  but  not  by  way  of  anticipation,  appoint;  and 
in  default  of  such  appointment,  or  so  far  as  the 
same  should  not  extend,  into  her  proper  hands  for 
her  sole  and  separate  use,  with  a  direction  that 
her  receipts,  notwithstanding  coverture,  should  be 
good  discharges;  and  after  her  death  in  trust  for 
her  children  : — Held,  upon  the  particular  terms  of 
the  gift,  that  the  restraint  on  anticipation  applied 
to  an  assignment  by  the  married  woman  of  her 
separate  estate,  as  well  as  to  an  appointment  in 
execution  of  her  power,  notwithstanding  the  will 
did  not  provide  that  her  receipts  alone  should  be 
good  discharges.  Brown  v.  Bamford,  1  Phil.  620  ; 
15  Law  J.,  N.  S.,  C.,  361. 

A  testator  gave  all  his  real  and  personal  estate 
to  trustees,  upon  trust,  to  permit  his  wife  to  have 
the  enjoyment  of  the  rents,  issues,  and  profits 
thereof  for  her  life,  or  otherwise,  with  her  consent 
and  approbation  in  writing,  to  sell  the  real  and 
personal  estate,  anil  invest  the  monies  to  arise 
from  the  sale  of  his  real  and  personal  estate  on 
Government  or  real  security,  and  pay  the  interest 
to  her  for  life  ;  and  after  her  decease  to  pay  two 
legacies  of  50/.  each,  and  divide  the  residue  of 
the  monies  to  arise  from  his  real  and  personal 
estate,  between  his  nephews  and  nieces  living  at 
the  death  of  his  wife.  The  real  estate  was  not 
sold  during  the  life  of  the  widow  : — Held,  that 
the  nephews  and  nieces  were  entitled  to  the  pro- 
duce of  the  real  estate.  Waddington  v.  Yates, 
15  Law  J.,  N.  S.,  V.  C.  K.  B.,  223. 

A  testator  bequeathed  200/.  a  year  to  A.  for  her 
life,  and  directed  that,  after  the  death  of  A.,  the 
stock  which  would  be  required  to  produce  2007.  a 
year  should  be  divided  equally  among  such  of  the 
children  of  A.  as  should  attain  the  age  of  twenty- 
one  years.  The  testator  then  made  a  residuary 
bequest.  A.  had  six  children,  of  whom  five  were 
of  age  at  the  death  of  A.;  and  one  was  an  infant: 
— Held,  that  the  residuary  legatee  was  not  entitled 
to  the  dividends  of  one-sixth  of  the  stock  accrued, 
and  which  should  accrue  between  the  death  of  A. 
and  the  death  or  majority  of  the  infant ;  and  the  di- 
vidends were  ordered  to  be  accumulated  until  such 
death  or  majority.  Stone  v.  Harrison,  15  Law  J.} 
N.  S.,  V.  C.  K.  B.,  421. 

Testatrix  gave  her  real  and  personal  property 
to  A.,  B.,  and  C.,  their  heirs,  executors,  &c.  in 
trust,  to  sell  the  same  immediately  after  her  death, 
and  to  stand  possessed  of  the  produce  in  trust  for 
such  persons  as  she  should  direct  by  codicil ;  but 
she  did  not  make  any  codicil,  nor  did  she  leave 
either  heir  or  next  of  kin.  After  her  death,  A., 
B.,  and  C.,  sold  her  real  estate: — Held,  that  they 
were  entitled  to  the  proceeds  for  their  own  bene- 
fit, and  that  the  Crown  was  entitled  to  the  per- 
sonal estate.  Taylor  v.  Haygarth,  14  Sim.  8. 

Testatrix  bequeathed  her  personal  estate  to  A. 
for  life,  remainder  over.  The  estate  consisted  in 
part  of  a  sum  recovered  in  respect  of  principal  and 
interest  due  from  a  deceased  debtor  to  the  testa- 
trix ;  but  as  the  debtor  died  partially  insolvent, 
the  sum  recovered  was  less  than  the  principal  of 
the  debt: — Held,  that  A.  was  not  entitled  to  a 
portion  of  that  sum  in  respect  of  the  interest  of 
the  debt  accrued  since  the  testatrix's  death  ;  but 
that  the  whole  of  it  was  part  of  the  capital  of  the 
testatrix's  estate.  Turner  v.  Newport,  14  Sim.  32. 
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Testator,  having  three  illegitimate  children 
(two  sons  and  a  daughter),  gave  18,0007.  to  trus- 
tees, in  trust,  out  of  the  interest  to  pay  \00l.  a 
year  for  the  maintenance  and  education  of  each  of 
them  during  their  minorities,  and  to  accumulate 
the  residue,  and  add  it  to  the  principal,  and  to 
pay  one-third  of  the  aggregate  fund  to  each  of  the 
sons  on  his  attaining  twenty-one,  and  out  of  the 
remaining  third  to  pay  1000Z.  to  the  daughter  on 
her  attaining  twenty-one,  or  marrying  under  that 
age  with  the  consent  of  the  trustees,  and  to  stand 
possessed  of  the  residue  in  trust  for  her  separate 
use  for  life;  and  the  testator  directed  all  the 
legacies  given  by  his  will  to  be  paid  within  three 
months  after  his  death.  The  sons  attained  twenty- 
one  in  the  testator's  lifetime,  and  the  daughter 
married  under  that  age  with  the  testator's  con- 
sent;— Held,  that  the  legacies  to  the  sons  and 
daughter  became  payable  on  the  testator's  death, 
and,  consequently,  that  they  bore  interest  from 
that  time.  Coventry  v.  Higgins,  14  Sim.  30. 

Testator  devised  all  his  real  estates  (except  the 
hereditaments  thereinafter  particularly  devised)  to 
trustees,  on  certain  trusts.  In  a  subsequent  part 
of  his  will,  he  devised  his  farm  of  A.,  in  the  pos- 
session of  T.  H.,  to  T.  R.  He  had  two  farms  of 
A.,  both  of  which  were  in  the  possession  of  T.  H., 
both  at  different  rents,  and  known  by  different 
names.  There  being  no  evidence  to  show,  with 
certainty,  which  of  the  two  farms  the  testator 
meant  to  devise  to  T.  R.,  the  Court  held  the  ex- 
ception to  be  inoperative,  and  that  both  the  farms 
passed  by  the  general  devise  to  the  trustees. 
Blundell  v.  Gladstone,  14  Sim.  83. 

Testator  directed  his  residue  to  be  converted 
into  money,  and  his  wife  to  receive  the  interest  ol 
it  for  the  maintenance  of  herself  and  children,  and 
at  her  death  he  bequeathed  the  whole,  share  and 
share  alike,  to  all  the  children  she  might  have  by 
him.  The  testator  left  a  son  and  a  daughter.  Some 
years  after  his  daughter  married,  —  Held,  that 
thereupon  her  right  to  maintenance  ceased.  Bow- 
den  v.  Laing,  14  Sim.  113. 

By  a  marriage  settlement  of  the  year  1795,  re- 
citing the  intended  marriage,  and  that  the  father 
of  the  lady,  for  the  purpose  of  securing  a  provision 
for  her  by  way  of  maintenance,  and  for  the  pur- 
pose of  providing  for  the  issue  of  the  marriage, 
had  agreed  to  secure  the  sum  of  4800J.  as  her  por- 
tion, in  the  manner  therein  mentioned.  It  was 
witnessed,  that  the  father,  in  pursuance  of  tha 
agreement,  conveyed  certain  lands,  of  which  he 
was  seised  in  fee,  to  trustees,  for  the  term  of  ninety- 
nine  years,  upon  trust  to  raise  thereout  1000L 
(part  of  said  sum  of  4SOO/.),  and  pay  same  to  the 
intended  husband  for  his  own  use  ;  and  to  permi' 
the  said  intended  husband  to  receive  the  interes 
on  1300/.,  further  part  of  the  said  4800Z.,  for  his 
life;  and  if  the  intended  wife  should  survive  him 
to  permit  her  to  receive  the  interest  of  sai< 
sum  of  1300/.  for  and  during  her  life  ;  and  after  the 
decease  of  the  said  intended  wife  and  her  father 
to  pay  the  principal  sum  of  1300/.  to  the  said  in 
tended  husband,  if  he  should  be  living;  and  i 
dead,  to  his  executors  or  administrators.  Th< 
further  trusts  of  the  term  were  declared  to  be,  tha 
if  there  should  be  any  child  or  children  of  the  mar 
riage,  the  trustees  should  raise  the  sum  of  2500L 
being  the  residue  of  such  sum  of  48001.,  and  pa; 
the  same  to  the  children,  if  more  than  one,  in  sucl 
shares  and  at  such  times  as  the  intended  husband 
should  appoint;  and  in  default  of  appointment,  tt 
pay  same  in  equal  shares,  if  more  than  one;  anc 
if  but  one,  the  whole  to  such  one  only,  at  his  o 


heir  age  or  ages  of  twenty-one  years,  or  to  such 
)f  them  as  should  be  daughters  at  her  or  their  age 
r  ages  of  twenty-one  years,  or  day  or  days  of  mar- 
iage.  It  was  expressly  declare'd,  that  the  said 
ntended  husband  should  receive  the  interest  of 
his  sum  of  2500/.  during  his  life,  but  that  neither 
>rincipal  nor  interest  should  he  raised  during  the 
ifetime  of  the  father  and  of  the  wife.  And  the 
settlement  contained  a  provision,  that  in  case 
here  should  not  be  any  issue  of  the  marriage,  no 
>art  of  the  sum  of  2500J.  should  be  raised.  There 
was  only  one  child  of  the  marriage,  who  died  a  few- 
months  after  its  birth  : — Held,  upon  the  true  con- 
struction of  the  settlement,  that  the  child,  at  the 
moment  of  its  birth,  took  a  vested  interest  in  the 
sum  of  2500/.,  and  that  the  plaintiff,  as  his  personal 
representative,  was  entitled  to  have  same  raised 
out  of  the  estate.  Reilly  v.  Fitzgerald,  1  Drury, 
122. 

The  right  to  interest  upon  the  sum  of  2,5001.  was 
limited  to  the  year  1825,  the  period  at  which  the 
claim  to  this  sum  was  put  forward,  but  interest 
upon  the  sums  of  1000Z.  and  13001.  was  allowed, 
upon  the  former  from  the  filing  the  original  bill  in 
the  year  1800,  and  upon  the  latter,  from  the  ac- 
cruer  of  the  right  of  that  sum.  Ib. 

Upon  the  construction  of  a  will  : — Held,  that  a 
legacy  was  given  to  an  executor  not  in  his  charac- 
ter of  executor,  and  that  he  did  not  lose  the  legacy 
by  not  proving,  and  not  acting  under  the  will. 
Compton  v.  Bloxham,  2  Coll.  C.  C.  201. 

A  testator  devised  his  real  estates  to  trustees  in. 
fee,  on  trust,  "  out  of  the  rents,  issues,  and  pro- 
fits," to  pay  certain  life  annuities,  and,  by  sale  or 
mortgage,  to  raise  money  for  payment  of  his  debts, 
&c.  and  then  to  settle  the  estates  to  the  use,  that 
the  annuitants  should  receive  their  annuities  out  of 
the  same  premises,  with  powers  of  distress  and 
entry,  and  subject  thereto  to  one  for  life,  with 
remainder  over: — Held,  that  the  annuitants  were 
not  entitled  to  be  paid  the  arrears  out  of  the  corpus, 
though  the  rents  were  insufficient  to  keep  down 
all  the  incumbrances.  Phillips  v.  Phillips,  8  Beav. 
198. 

Testator  devised  estates  to  trustees,  upon  trust, 
to  pay  certain  annuities  to  his  wife  and  other  per- 
sons, with  a  direction,  that,  during  the  life  of  his 
wife,  the  surplus  rents  should  be  applied  in  dis- 
charge of  incumbrances  affecting  the  devised  pro- 
perty, and  subject  to  the  trusts  ;  he  declared  that 
the  trustees  should  stand  seised  of  the  property  in 
trust  for  various  persons,  (not  in  esse  at  the  testa- 
tor's death)  successively  in  tail,  with  remainder  to 
the  testator's  niece  for  life,  with  a  direction,  that 
during  her  minority  the  rents  should  be  applied  as 
after-mentioned  ;  and  then  followed  a  clause  to  the 
effect,  that  if  any  person  beneficially  entitled  to 
the  rents  should  be  in  his  or  her  minority,  an 
annual  sum,  not  exceeding  300/.,  should  be  applied 
out  of  the  rents  to  the  maintenance  of  that  person, 
and  that  the  residue  of  the  rents  should  accumulate, 
and  the  accumulations  be  applied  in  discharge  of 
the  incumbrances  : — Held,  upon  the  construction 
of  these  inconsistent  clauses,  and  other  parts  o. 
the  will,  that  the  testator's  niece  was  not  (at  least 
during  the  life  of  the  testator's  widow)  entitled  to 
any  part  of  the  rents  for  her  maintenance  during 
minority.  Willamcs  v.  Edwards,  2  Coll.  C.  C. 
176. 

Upon  the  construction  of  a  will, — Held,  that 
the  word  "  legacies"  did  not  include  annuities. 
Cornfield  v.  Wyndham,  2  Coll.  C.  C.  184. 

Testator  bequeathed  one  moiety  of  his  residuary 
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personal  estate  to  trustees,  upon  trust  to  pay  the 
interest  and  dividends  equally  amongst  such  of  his 
children  as  should  be  living  at  a  certain  period, 
for  their  lives  ;  and  afterthe  death  of  any  of  them, 
upon  trust  to  stand  possessed  of  a  proportionate 
share  of  the  fund  for  the  use  of  the  issue  of  the 
child  or  children  so  dying  absolutely.  But,  incase 
of  such  child  or  children  dying  without  leaving 
issue,  then  upon  trust  to  stand  possessed  of  the 
proportionate  share  of  the  child  so  dying,  in  trust 
for,  and  equally  to  be  divided  between  and 
amongst,  other  children  then  living,  and  the  issue 
of  such  of  them  as  may  then  be  dead ;  such  issue, 
nevertheless,  only  taking  the  share  their,  his,  or 
her  parent  would  have  taken  if  living.  H.,  one 
of  the  children-of  the  testator,  who  was  living  at 
the  period  of  distribution,  died,  leaving  issue  a 
daughter,  who  died  without  issue.  Afterwards 
W.  and  A.,  two  other  of  testator's  children,  died 
without  issue: — Held,  that  the  daughter  of  H. 
took  no  interest  in  the  shares  of  W.  and  A.  Mac- 
gregor  v.  Macgregor,  2  Coll.  C.  C.  192. 

Upon  the  construction  of  a  will, — Held,  that 
accruing  shares  of  personal  estates  were  not  sub- 
ject to  the  trusts  declared  of  the  original  shares. 
Ib. 

A  testator,  who  was  seised  in  fee  of  three 
estates,  devised  one  of  them,  called  the  Tempo 
estate,  to  his  daughter  Letitia,  for  life,  with  re- 
mainder to  her  issue  in  tail,  and,  in  default  of  such 
issue,  to  his  nephew  Robert  James,  for  life,  with 
remainder  to  his  issue  in  tail,  with  several  remain- 
ders over,  but  leaving  the  ultimate  reversion  in 
fee  undisposed  of.  He  then  devised  the  two 
remaining  estates  to  his  other  daughters  in  strict 
settlement,  but  made  no  disposition  of  the  ulti- 
mate reversions  in  fee.  The  testator  was  also 
seised  of  divers  freehold  lands,  and  was  possessed 
of  considerable  personal  property;  and,  after  de- 
vising various  parts  of  his  freehold  lands  to  dif- 
ferent persons,  and  bequeathing  some  pecuniary 
legacies,  he  concluded  with  these  words :  "  I 
leave  and  bequeath  the  rest,  residue,  and  remain- 
der of  my  properties,  both  freehold  and  personal, 
of  whatever  nature  and  kind  I  may  die  possessed 
of,  to  my  brother  I^obert;  and  if  my  said  brother 
Robert  shall  survive  me,  I  request  and  desire  that 
he  shall  convert  all  the  personal  property  into 
fee-simple  property,  and  at  his  decease  leave  the 
same  entailed  on  his  son  Robert  James,  in  the 
same  manner  as  I  have  myself  entailed  the  Tempo 
estate  :" — Held,  the  freehold  estates  which  passed 
under  the  residuary  devise,  as  well  as  the  residuary 
personal  property,  were  within  the  trust  to  entail 
contained  in  the  residuary  devise.  Tennent  v. 
Tennent,  1  Drury,  161. 

Held,  also,  that  this  trust  was  to  be  executed  by 
giving  a  life  estate  to  Robert  James,  with  remain- 
der to  his  sons  and  daughters,  in  tail,  according  to 
the  limitations  of  the  Tempo  estate.  Ib. 

The  testator  directed  funds  to  be  provided  for 
certain  charity-schools,  by  accumulating  his  pro- 
perty, but  fixed  no  time  for  the  continuance  of  the 
accumulation,  which  must  necessarily  have  ex- 
ceeded the  legal  period.  The  Court  held  the 
direction  to  accumulate  to  be  void,  and,  conse- 
quently, the  ulterior  dispositions  of  the  will  to 
fail;  but  as  the  testator  had  shown  an  intention 
to  devote  his  property  to  charitable  purposes,  it 
directed  his  intention  to  be  carried  into  effect  cy 
pres,  by  means  of  a  scheme  to  be  settled  by  the 
Master.  Martin  v.  Margham,  14  Sim.  230. 

A  testatrix,  being  liable  to  pay  an  annuity  to  A. 


for  life,  purchased  an  annuity  during  B.'s  life,  and 
effected  a  policy  on  B.'s  life  for  2000/.  By  her 
will  she  recited,  that,  on  the  death  of  B.,  2000/. 
would  be  recovered  to  her  estate.  In  the  event 
of  B.  dying  in  the  life  of  A.,  the  executors  were 
to  provide  A.'s  annuity  out  of  her  estate.  In  the 
event  of  A.'s  death  before  B.,  she  gave  the  pur- 
chased annuity  to  C.,  he  paying  the  premiums  ; 
and  on  the  death  of  B.,  she  gave  to  C.  the  2000/. 
B.  died  in  the  life  of  A.:  — Held,  that  C.  was  not 
entitled  to  the  2000/.  Leckie  v.  Hogben,  1  Beav. 
502. 

Under  limitations  in  a  will  to  a  married  woman, 
her  husband  and  children, — Held,  on  the  context, 
that  the  children  of  her  second  marriage  took 
nothing.  Stopfard  v.  Chaworth,  8  Beav.  331. 

Bequest  to  a  married  daughter  for  life,  and  if 
she  survived  her  husband  and  children,  to  transfer 
it  to  her,  but  if  she  left  children,  then  to  her  hus- 
band, Capt.  W.,  for  life,  with  remainder  to  her 
children,  with  a  gift  over  in  the  event  of  her  dying 
in  the  life  of  her  husband  without  leaving  children. 
She  died,  leaving  children  by  Capt.  W.  and  by  a 
second  marriage: — Held,  that  the  latter  were  not 
entitled  to  participate  in  the  fund.  Ib. 

Testator  directed  his  trustees  to  pay  the  divi- 
dends of  certain  stock  to  his  wife  for  life,  and, 
after  her  decease,  to  transfer  the  capital  to  such 
person  or  persons,  in  such  shares  or  proportions, 
at  such  times,  and  in  such  manner,  as  might  be 
expressed  in  any  codicil  or  codicils  to  his  will ; 
and  in  default  of  such  direction  or  appointment,  to 
transfer  and  make  over  the  same  unto  such  person 
or  persons  as  would,  under  and  by  virtue  of  the 
Statute  of  Distribution  of  Intestates'  Estates,  have 
been  entitled  to  his  personal  estate  in  case  he  had 
died  intestate.  The  testator  died  without  making 
any  appointment  by  codicil,  leaving  his  wife  sur- 
viving him.  The  wife  afterwards  died  : — Held, 
that  the  fund  belonged  to  those  who  at  the  testa- 
tor's death,  and  not  to  those  who  at  the  widow's 
death,  would  have  been  entitled  to  his  personal 
estate,  in  case  he  had  died  intestate  ;  consequently 
that  the  widow  was  entitled  to  a  distributive  share 
of  the  fund.  Jenkins  v.  Cower,  2  Coll.  C.  C.  537. 

But,  semble,  that  there  was  no  joint  tenancy  be- 
tween the  widow  and  the  next  of  kin  of  the  testa- 
tor living  at.  his  death;  and,  therefore,  that  the 
widow  having  survived  those  next  of  kin,  was  not 
entitled  to  take  the  whole  fund  by  survivorship.  Ib. 

A  testator  devised  his  advowson  to  trustees  to 
sell  on  the  death  of  A.,  and  divide  the  produce 
amongst  certain  persons.  A.  was  the  incumbent, 
so  that  on  his  death  no  sale  could  be  made  until 
the  vacancy  was  filled  up: — Held,  that  the  Court 
had  no  jurisdiction  to  authorize  a  sale  in  the  life- 
time of  A.,  on  the  ground  that  it  would  be  bene- 
ficial to  the  parties.  Johnstone  v.  Baber,  8  Beav 
233. 

Testator,  having  contracted  to  sell  part  of  his 
fee-simple  estates,  devised  all  his  real  and  per- 
sonal estate  to  trustees,  and  directed  them  to  com- 
plete his  contract  with  the  purchaser,  and  to  sell" 
and  convert  into  money  all  his  real  and  personal 
estates,  and  out  of  the  interest  of  the  monies  to 
arise  from  the  sales,  to  pay  an  annuity  to  his  wife 
for  her  life;  and  he  empowered  his  trustees  to 
lease  such  parts  of  his  real  estate  as  should  not 
be  sold  : — Held,  that  the  widow  was  bound  to 
elect  between  the  benefits  given  her  by  the  will 
and  her  dower.  O'Hara  v.  Chaine,  1  Jones  &  Lat. 
662. 
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A  testator,  being  entitled  to  leasehold  premises 
for  terms  of  years,  bequeathed  them  to  trustees. 
on  trust  to  permit  his  grandson  B.  to  take  the  profits 
thereof  during  his  life,  and,  after  his  decease,  to 
permit  such  person  who  for  the  time  being  would 
take  by  descent  as  heir  male  of  the  body  of  the  said 
B.,  his  grandson,  to  take  the  profits  thereof  until 
some  such  person  should  attain  the  age  of  twenty- 
one  years;  and  then  to  convey  the  same  to  such 
person  attaining  that  age,  his  executors,  adminis- 
trators, and  assigns;  but  if  no  such  person  should 
live  to  attain  the  age  of  twenty-one,  then  in  trust 
to  permit  such  person  and  persons  successively, 
who  for  the  time  being  would  take  by  descent  as 
heirs  male  of  the  body  of  the  testator's  son  (lather 
of  B.)  to  take  the  profits  of  the  same  leasehold  pre- 
mises until  one  of  them  should  attain  the  age  of 
twenty-one,  and  then  to  convey  the  same  to  such 
heir  male  first  attaining  that  age,  his  executors, 
administrators,  and  assigns.  At  the  death  of  B., 
the  grandson,  his  son  and  heir  A.  had  attained  the 
age  of  twenty-one,  and  entered  into  possession  of 
the  leasehold  premises.  Upon  a  bill  filed  against 
him  by  the  next  of  kin  of  the  testator, — Held,  that 
A.  had  not  a  good  title  to  the  leaseholds  ;  that  the 
bequest  to  the  heir  male  of  the  grandson  attaining 
twenty-one  was  void  for  remoteness;  and,  there- 
fore, that  the  next  of  kin  of  the  testator  at  his 
death  became  entitled  to  the  distributive  shares 
of  the  property  on  the  death  of"  the  grandson.  Dun- 
Cannon  (Lord)  v.  Smith,  12  Cl.  &  Fin.  546— H.  L., 
1846. 

Construction  of  the  bequest  of  an  annuity  until 
the  annuitant  should  be  legally  declared  incapable 
of  managing  her  own  affairs.  Winthrop  v.  Win- 
throp,  1  Cooper,  196. 

A  testator  devised  real  and  personal  estate  on 
certain  trusts,  which,  as  the  Court  considered,  the 
testator  intended  to  be  performed  by  his  trustee 
named,  and  the  survivors  and  survivor,  and  by  the 
heirs  and  assigns,  or  by  the  executors  or  adminis- 
trators, of  the  survivor.  The  will  contained  no 
power  to  appoint  new  trustees.  The  surviving 
trustee  devised  and  bequeathed  the  trust  estates 
and  powers  to  A.,  B.,  and  C.,  upon  the  trusts  o 
the  first  will  : — Held,  that  this  devise,  and  the  ap- 
pointment of  A.,  B.,  and  C.,  as  trustees,  were 
valid.  Titley  v.  Wolstenholme,  7  Beav.  425. 

A  testator  directed  his  charitable  bequests  to  be 
paid  out  of  his  pure  personalty,  in  priority  of  al' 
other  charges  ;  and  he  devised  his  real  and  per 
sonal  estate  to  trustees,  upon  trust  to  lay  out  th( 
personal  estate  in  real  estate,  and  pay  the  rents 
&c.  to  his  wife  for  life;  and  he  directed,  that,  ii 
case  his  wife's  sister  should  reside  with,  or  dwel1 
in  the  house  or  place  of  residence  of,  his  saic 
wife,  or  become  part  of  her  family,  then,  for  ever; 
day  of  such  residence,  &c.,  his  trustees  shouk 
retain  100/.  out  of  the  rents,  &c.  payable  to  hi 
wife,  and  pay  the  same  to  a  charity  : — Held,  first 
that  the  condition  was  not  illegal.  Ridgway  v 
Woodhouse,  7  Beav.  437. 

Held,  secondly,  that,  its  effect  being  to  dives 
a  vested  interest,  it  must  be  strictly  construed.  Ib 

Held,  thirdly,  that,  as  the  benefit  intended  fo 
the  charity  could  not,  in  consequence  of  the  Sta 
tute  of  Mortmain,  take  effect,  the  condition  wa 
void.  Ib. 

Testator,  after  giving  several  annuities,  begge 
it  to  be  understood,  that  if  any  of  his  annuitant 
should  attempt  to  sell  or  dispose  of  their  interes 
in  his  annuities  to  them  (which  he  wished  only  fo 
their  peculiar  and  particular  benefit),  from  tha 


moment  his  bequest  to  them  was  to  terminate  for 

ever,  and  the  principal  and  interest  of  each  bequest 

o  revert  to  his  general  fund.     One  of  the  annui- 

ants  petitioned   for  the  benefit  of  the  Insolvent 

Debtors'  Act,  having  entered  the   annuity  in  his 

chedule,  together  with  the  effect  of  the  clause  in 

he    will    above    mentioned,    and    afterwards   the 

usual   vesting   order  was  made  by  the   Insolvent 

Debtors'    Court: — Held,    that   tliis    annuity    had 

ceased  on  bis  presenting  the  petition.     Martin  v. 

Margham,  14  Sim.  230. 

A  testator,  having  freeholds  and  copyholds  in 
"ee,  gave  an  annuity  to  his  wife  in  lieu  and  satis- 
"action  of  all  dower  and  thirds  or  other  claims  and 
demands  which  she  might  have  had  upon  his 
estate,  and  died  intestate  as  to  his  real  estates. 
His  widow  was  his  customary  heir: — Held,  that 
she  was  not  bound  to  elect  between  the  annuity 
and  the  copyholds,  and  was  entitled  to  both.  ATor- 
cott  v.  Gordon,  14  Sim.  258. 

Held,  also,  the  assets  being  deficient,  that  the 
annuity  was  to  be  paid  in  priority  to  the  pecu- 
niary legacies  given  by  the  will.  Ib. 

A  testator  bequeathed  the  residue  of  his  per- 
sonal property  and  effects  to  trustees,  for  the 
establishment  of  a  charitable  receptacle  for  old 
men,  if  the  same  could  be  done  ;  but  if  no  such 
institution  could  be  conveniently  established,  then 
to  be  disposed  of  for  certain  other  charitable  pur- 
poses: — Held,  that  the  primary  object  of  the  tes- 
tator was  the  acquisition  of  land  for  charitable 
purposes,  and  the  bequest  was  therefore  void 
under  the  Statute  of  Mortmain.  Att.-Gen.  v.  Hodg- 
son, 15  Law  J.,N.  S.,  V.  C.,  290. 

A  testatrix  devised  freehold  and  copyhold  estates 
to  a  trustee,  upon  trust  to  sell  and  divide  the  pro- 
ceeds among  her  brothers  and  sisters  living  at  her 
decease,  equally  or  in  other  proportions,  at  the 
discretion  of  the  trustee.  She  afterwards  executed 
an  unattested  codicil,  by  which  she  directed  that 
the  income  of  the  trust  property  should  be  applied 
for  the  benefit  of  such  of  her  brothers  and  sisters 
as  were  not  otherwise  provided  for,  and  particu- 
larly towards  the  support  of  one  of  her  brothers, 
P.,  who  was  of  weak  mind  ;  and  in  case  the  trus- 
tee should  not  live  to  execute  all  the  trusts,  they 
were  to  be  performed  by  such  person  as  he  should 
appoint.  He  executed  a  deed  of  appointment, 
naming  other  trustees,  and  giving  directions  as  to 
the  time  for  selling  the  trust  estates  and  the  appli- 
cation of  the  proceeds,  and  directed  P.  to  be  sup- 
ported out  of  the  income  ;  and  the  proceeds  of  one 
estate  to  be  divided  equally  among  P.'s  brothers 
and  sisters  who  should  be  living  at  his  death  ;  and 
the  proceeds  of  another  estate  to  be  divided  at  his 
death  among  such  of  his  brothers  and  sisters  as 
should  most  require  it: — Held,  that  the  appoint- 
ment by  the  trustee,  and  the  directions  contained 
in  it,  were  not  altogether  invalid  ;  but  the  Court 
directed,  that,  after  providing  for  the  comfortable 
support  of  P.,  the  proceeds  from  both  estates 
should  be  divided  equally  among  all  the  testatrix's 
brothers  and  sisters  who  were  living  at  the  death 
of  the  testatrix,  except  P.  Hilch  v.  Lecworthy, 
15  Law  J.,N.  S.,  V.C.  W.,  235. 

Testator  directed  that  a  certain  debt  of  25,00(V. 
should  be  <ieemed  part  of  the  residue  of  his  per- 
sonal estate,  and  he  gave  it,  and  all  interest  due 
and  to  grow  due  thereon,  and  the  residue  of  his 
personal  estate,  to  trustees,  upon  trust  to  collect 
and  from  time  to  time  in\e*t  s;mie.  and  to  pay  the 
interest  of  one-third  part  thereof  to  eaeh  of  his 
three  children  for  their  lives,  and  allcr  their  dc- 
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cease  respectively  to  pay  one-third  part  of  the 
principal  to  their  children.  After  making  his  will, 
the  testator,  by  deed,  released  to  his  debtor  all  in- 
terest which  should  become  due  on  the  25,OOOZ., 
during  his  life  ;  and  he  agreed  to  postpone  the 
payment  of  the  principal  sum,  and  the  interest  to 
accrue  due  thereon,  until  the  end  of  three  years 
next  after  his  decease,  and  then  to  accept  payment 
of  the  principal  sum,  and  the  interest  which  should 
have  accrued  thereon  during  the  three  years,  by 
instalments  ;  and  that  the  25,OOOZ.  should  not  bear 
interest  after  the  expiration  of  the  three  years,  so 
long  as  the  instalments  were  regularly  paid  ;  but 
that  if  default  should  be  made  in  payment  of  the 
instalments,  the  balance  should  be  payable,  with 
interest,  until  the  instalments,  with  the  interest, 
should  be  paid.  By  a  codicil,  the  testator  declared, 
that  the  execution  of  this  deed  should  not  revoke, 
prejudice,  or  affect  his  will  : — Held,  that  the  three 
years'  interest  did  not  form  part  of  the  capital  of 
the  residuary  personal  estate,  and  that  the  lega- 
tees for  life  of  the  residue  were  entitled  to  it. 
Caulfield  v.  Maguire,  2  Jones  &  Lat.  141. 

A  testator,  at  the  time  of  his  death,  was  entitled 
to  120  shares  in  the  Great  Western  Railway  Com- 
pany. For  thirty-eight  of  these  he  had  been  an 
original  subscriber,  and  had  subscribed  the  Parlia- 
mentary contract,  undertaking  to  pay  the  amount 
subscribed  within  ten  years  to  the  directors  to  be 
appointed  by  the  Railway  Act.  The  remaining 
eighty-two  shares  had  been  purchased  by  him  as 
scrip.  By  the  act,  which  was  passed  in  his  life- 
time, the  directors  had  power  to  compel  payment 
of  the  money  subscribed,  and  also  to  make  calls, 
and  to  enforce  the  payment  of  such  calls  by  action, 
or  otherwise  to  declare  the  shares  forfeited,  and 
to  sell  the  shares.  The  act  also  gave  the  proprie- 
tors of  shares  the  right  of  sale  and  transfer,  decla- 
ring in  effect  that  the  vendor  ceased  to  be  liable 
for  calls  after  a  proper  memorandum  of  such  sale 
and  transfer.  All  the  calls  had  not  been  paid  on 
the  shares  at  the  time  of  the  testator's  death.  Af- 
ter his  death  the  company  passed  a  resolution, 
declaring  that  the  proprietors  of  shares  should  be 
entitled  to  two  new  quarter  shares,  in  respect  of 
each  whole  share.  By  his  will,  the  testator  had 
bequeathed  thirty  shares  to  A.,  and  thirty  shares 
to  B.,  declaring  that  the  legacies  should  not  be 
deemed  specific,  so  as  to  be  capable  of  ademp- 
tion  : — Held,  first,  that  the  legatees  were  entitled 
to  the  income  of  the  shares  after  the  death  of  the 
testator.  Jacques  v.  Chambers,  2  Coll.  C.  C.  435  ; 
15  Law  J.,  N.  S.,  V.  C.,  225. 

Held,  secondly,  that  the  legatees  were  entitled 
to  a  proportional  number  of  new  quarter  shares. 
76. 

Held,  thirdly,  that  the  legatees  were  not  en- 
titled to  have  deposits  and  calls  on  the  new  quar- 
ter shares,  or  the  calls  due  on  the  eighty-two  old 
shares,  or  (semble)  the  calls  due  on  the  thirty- 
eight  original  shares,  paid  out  of  the  testator's 
general  estate.  Ib. 

Held,  fourthly,  that  the  legatees,  and  not  the 
executors,  had  the  right  of  electing  out  of  which 
class  of  shares  their  legacies  should  be  delivered 
to  them.  Ib-A, 

If  a  testator,  dying  insolvent,  bequeaths  to  A.  a 
given  number  of  articles,  forming  part  of  a  stock 
of  articles  of  the  same  description;  as,  for  in- 
stance, if  he  has  twenty  horses  in  his  stable,  and 
bequeaths  to  A.  six  of  them  ;  A.  has  the  right  of 
selection. 

Upon  the  construction  of  a  will, — Held,  that  the 


testator's  widow  was  not  entitled  to  enjoy  the  tes- 
tator's residuary  property  for  her  life  in  specie. 
Johnson  v.  Johnson,  2  Coll.  C.  C.  441. 

Testator  devised  all  his  freehold  estates  to  his 
most  dutiful  and  respectful  nephew  E.  E.,  "  upon, 
the  trusts  and  for  the  uses  following,"  but  did  not 
declare  any  use  or  trust,  except  as  to  one  of  his 
estates: — Held,  from  the  context  of  the  will,  and 
a  codicil  thereto,  that  there  was  no  resulting  trust 
in  favour  of  his  son  and  heir  as  to  any  part  of  his 
estates.  Hughes  v.  Evans,  13  Sim.  496. 

Testator  distributes  a  sum  of  stock,  except  a 
small  part,  amongst  certain  legatees,  as  to  one  of 
whom,  X.  Y.,  he  uses  expressions  of  resentment, 
and  says,  that  the  bequest  is  more  than  she  de- 
serves. By  a  codicil,  he  leaves  his  surplus  stock 
to  be  appropriated  as  his  executors  think  proper 
among  the  several  legatees.  The  executors,  in 
appropriating  the  stock,  cannot  omit  X.  Y.  Ingle- 
field  v.  Coghlan,  2  Coll.  C.  C.247. 

Testator  bequeathed  to  G.  two  sums  of  stock, 
and,  in  case  of  his  death  in  the  testator's  lifetime 
without  issue,  the  two  suras  were  to  be  equally 
divided  amongt  the  testator's  nieces  thereinafter 
named,  under  the  same  conditions  and  restrictions 
as  were  thereinafter  mentioned  respecting  the  seve- 
ral bequests  thereinafter  mentioned  to  them  res- 
pectively given.  The  testator  then  gave  12,0007. 
stock  to  trustees,  upon  trust  to  pay  the  dividends 
(in  thirds)  to  the  testator's  three  nieces,  A.,  B., 
and  C.,  for  their  lives,  and  after  their  respective 
deaths  to  transfer  the  capital  (in  thirds)  to  the 
children  of  the  nieces,  with  limitations  over,  in 
the  nature  of  cross  remainders,  in  the  event  of 
any  of  the  nieces  dying  without  leaving  children, 
with  an  ultimate  limitation,  in  the  event  of  all  the 
nieces  dying  without  leaving  children,  in  favour 
of  the  residuary  legatee,  a  stranger.  G.  died  with- 
out issue  in  the  testator's  lifetime.  The  nieces 
had  children  : — Held,  that  the  children  took  the 
same  interests  in  the  stock  given  to  G.  as  they  did 
in  the  12,OOOJ.  Consols.  Ross  v.  Ross,  2  Coll. 
C.  C.  269. 

The  testator,  by  his  will,  gave  to  trustees  a  sum 
of  stock  upon  trust  to  pay  the  dividends  to  his 
daughter  B.  for  life,  and  after  her  decease  to  pay 
both  principal  and  interest  to  and  amongst  her 
children  as  she  should,  by  deed  or  will,  direct; 
but  if  she  should  leave  no  children  living  at  her 
decease,  or -all  should  die  before  their  ages  of 
twenty-five  years,  then  over.  B.  died  without 
having  exercised  the  power  of  appointment,  hav- 
ing had  two  children,  one  of  whom  died  in  her 
lifetime,  at  the  age  of  twenty-eight  years,  and  the 
other  survived  her,  and  died  at  the  age  of  fifty- 
three  years  : — Held,  that  the  respective  represen- 
tatives of  the  two  children  of  B.  were  entitled  to 
the  stock  in  moieties.  Faulkner  v.  Wynford 
(Lord],  15  Law  J.,  N.  S.,  V.  C.  W.,  S. 

A  testator  devised  real  estate  to  trustees,  to  pay 
debts,  and  to  convey  the  real  estate,  subject  to 
such  debts,  to  his  son  upon  marriage,  in  strict 
settlement.  The  trustees  accordingly  conveyed 
the  estate  to  the  testator's  son  for  life,  with  re- 
mainder in  strict  settlement: — Held,  that  the  son 
could  convey  the  legal  estate  under  the  11  Geo.  4 
&  1  Will.  4,  c.  47,  s.  12.  Cheese  v.  Cheese,  15 
Law  J.,  N.  S.,  V.  C.,  28. 

Testator,  by  his  will,  directed  that  the  legacies 
therein  given  should  be  free  of  legacy-duty.  By 
a  codicil,  which  he  directed  might  be  considered 
and  taken  as  part  of  his  will,  he  gave  other  lega- 
cies : — Held,  that  the  legacies  given  by  the  codicil 
were  not  given  free  of  legacy-duty.  Early  v.  Ben- 
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bow,  2  Coll.  C.  C.  354;    15  Law  J.,  N.  S.,  V.  C., 
173. 

A  testator  entitled  in  fee  to  some  messuages 
and  lands  in  A.,  and  entitled,  for  life,  to  other 
messuages  and  lands  in  A.,  devised  his  messuages 
and  lands  in  A.  to  his  son,  and  charged  his  tene- 
ment in  A.,  occupied  by  H.,  with  certain  legacies. 
The  tenement  occupied  by  H.  was  part  of  the 
property  in  A.,  to  which  the  testator  was  only 
entitled  for  life  :  —  Held,  that  it  was  not  to  be  in- 
ferred, from  the  description  as  his  own  of  the 
tenement  in  A.  occupied  by  H.,  that  the  testator 
intended  to  describe  and  devise  as  his  own  the 
other  property  in  A.,  in  which  he  had  only  an 
estate  for  life.  Parker  v.  Carter,  4  Hare,  400. 

II.  GIFT  OF  ABSOLUTE  INTEREST. 

The  word  "moiety"  signifies  the  interest  which 
a  party  takes  in  any  subject-matter,  and,  there- 
fore, where  a  testator  devised  to  his  son  in  these 
terms,  "  my  moiety  of  the  house  which  he  now 
lives  in,  and  all  my  personal  property  now  in  his 
keeping,"  and  the  testator  was  seised  in  fee  of  a 
moiety  of  the  house  devised,  it  was  held,  that  the 
son  took  under  the  devise  an  estate  in  fee,  and 
not  for  life  only.  Doe  d.  Atkinson  v.  Fawcett, 
15  Law  J.,  N.  S.,  C.  P.,  244;  10  Jur.  740. 

A  will  contained  the  following  clauses:  —  "I 
give,  devise,  and  bequeath  the  whole  of  my  pro- 
perty, real  and  personal,  whatsoever  and  where- 
soever, to  my  daughter  <E.,  to  her  heirs  and  assigns 
for  ever;  provided  she,  at  a  proper  time,  inter- 
marries and  should  have  no  children,  then  and  in 
that  case  I  give  the  whole  of  my  property  as  afore- 
said described,  to  my  nephew  L.,  except  100Z.  to 
my  godson  B.,  son  of  my  brother  J.,  when  he  shall 
attain  his  twenty-first  year ;  and  in  case  he  should 
die  before  he  attains  the  age  of  twenty-one,  I  give 
the  same  sum  of  100Z.  to  my  brother  J.,  to  him, 
his  heirs  and  assigns,  for  ever ;  but,  nevertheless, 
providing  my  daughter  E.  should  not  have  child  or 
children  lawfully  begotten  in  wedlock,  I  still  give 
all  my  real  and  personal  property  to  her  and  for 
her  own  use,  during  her  natural  life,  and  at  her 
death  to  be  equally  divided  amongst  her  children 
then  living,  share  and  share  alike,  to  them,  their 
heirs  and  assigns,  for  ever;  and  in  case  of  the 
deaths  of  any  of  my  daughter's  children  before 
they  attain  the  age  of  twenty-one,  in  that  case  I 
devise  and  give  to  the  survivor  or  survivors  equal 
share  or  shares  of  such  sum  or  sums  as  may  be, 
to  be  divided  equally  amongst  them,  their  heirs 
and  assigns,  for  ever;  and  should  it  so  happen 
th.it  all  my  daughter's  children  should  die  except 
one,  then  the  whole  of  my  bequests  to  be  given 
to  that  child,  he  or  she  attaining  twenty-one  years 
of  age ;  and  should  that  one  child  die  without 
issue,  then  I  give  and  bequeath  all  my  real  and 
personal  estate,  whatsoever  or  wheresoever  as 
aforesaid,  to  my  nephew  L.  and  my  godson  B.,  to 
them,  their  heirs  and  assigns,  for  ever,  after  the 
death  of  my  daughter  E.  E.  survived  the  testator, 
and  died  unmarried: — Held,  that  she  became 
entitled  to  the  fee-simple  in  the  real  estate,  and 
to  the  absolute  interest  in  the  leasehold  estate. 
Aspinall  v.  Andus,  7  Man.  &  G.  912. 

On  a  bequest  of  a  sum  of  money  to  each  of  four 
persons  named,  with  a  proviso,  "should  it  so 
happen  that  the  whole  should  die  without  heirs, 
the  sum  is  ultimately  to  revert  to  the  estate  of  the 
family,  but  should  all  or  any  of  them  die  with  heirs 
of  their  body,  the  sum  of  which  they  severally 
died  possessed  is  to  be  continued  to  their  heirs 
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for  ever,  and  not  to  revert  to  the  estate," — Held, 

that  the  legatees  took  absolutely.    Brooks  v.  Lake 
(Lord),  10  Jur.  485— V.  C.  E. 

Where  a  will  clearly  establishes  a  perpetual 
annuity,  the  estate  in  the  annuity  cannot  be 
restricted  by  a  codicil  to  a  life  estate,  unless  the 
expressions  there  used  are  .clear  and  undoubted. 
Stokes  v.  Heron,  12  Cl.  &  Fin.  Itil—  H.  L.,  1845. 

Semble,  that  the  rule  in  Wild's  case  (6  Rep.  17), 
that,  if  A.  devises  his  lands  to  B.,  and  to  his 
children  or  issue,  and  he  hath  not  any  issue  at  the 
time  of  the  devise,  the  same  is  an  estate  tail,  is 
applicable  to  personalty.  Ib. 

A  will  disposing  only  of  personalty  contained 
these  words: — "My  will  is,  that,  whatever  I  die 
possessed  of,  or  in  any  way  entitled  to,  together 
with  whatever  property  my  wife  may  be  entitled 
to,  shall  produce  to  my  wife  an  annuity  of  100Z. 
per  annum  ;  to  each  of  my  daughters,  100/.  per 
annum,  for  themselves  and  their  children  ;  and  to 
my  wife's  mother  an  addition  to  any  property  she 
may  possess,  so  as  to  make  up  to  her,  during  her 
life,  an  annuity  of  100/.  per  annum;  such  annui- 
ties, after  the  decease  of  my  wife  and  her  mother, 
to  be  equally  divided  among  my  three  children, 
William,  Mary,  and  Julia  Louisa :  all  the  rest  and 
residue  of  my  property  and  possessions  I  give  and 
bequeath  to  my  son  William."  At  the  date  of  the 
will,  and  of  the  testator's  death,  his  daughters  had 
no  children: — Held,  that  all  the  annuities  thus 
created  were  perpetual  annuities.  Ib. 

The  testator's  daughter  M.  died,  and  after  her 
death  he  made  a  codicil  to  his  will  dividing  her 
annuity  between  his  two  surviving  children  ;  but, 
in  other  respects,  confirming  the  will.-  His  wife's 
mother  having  died,  he  made  a  second  codicil  in 
these  words:  —  "And  in  case  my  son  William 
shall  die  without  leaving  issue  male  lawfully  be- 
gotten, my  will  is,  that,  after  the  decease  of  my 
wife,  and  my  daughter  J.  L.,  my  remaining  pro- 
perty shall  then  be  divided  between  two  relations 
named  in  the  codicil,  and  their  children  : — Held, 
that  these  codicils  did  not  alter  the  nature  of  the 
annuities  given  by  the  will  to  Julia  Louisa.  Ib. 

Testator  gave  his  daughter  A.  2000/.  after  mar- 
riage. In  a  subsequent  part  of  the  will  was  the 
following  clause: — "As  to  my  daughters,  I  trust 
that  they  will  not  dispose  of  themselves  in  mar- 
riage without  consulting  my  executors,  and  getting 
their  assistance,  and  drawing  up  proper  articles, 
to  the  intent,  that,  should  any  of  them  die  without 
issue,  then,  on  the  decease  of  their  respective 
husbands  and  themselves,  their  fortune  to  revert 
to  their  surviving  brothers,  share  and  share  alike." 
The  testator's  daughter  A.  married,  and  died 
without  leaving  issue,  in  the  lifetime  of  three  of 
her  brothers.  The  brothers  afterwards  died  in  the 
lifetime  of  the  daughter's  husband: — Held,  that. 
the  gift  (if  any)  in  derogation  of  the  absolute  gift 
of2000/.  having  failed,  the  gift  remained  absolute, 
and  the  husband  was  entitled  to  it.  Eaton  \. 
Barker,  2  Coll.  C.  C.  124. 

A  testator  bequeathed  a  house,  &c.  to  his  wife,  for 
the  use  of  herself  and  his  daughter,  sul'jeet  to  the 
following  trust: — "That  his  wife  and  daughter 
should  live  together,  and  that  his  wife  should  take 
charge  and  see  to  the  maintenance  and  support  of 
Ins  daughter  during  her  minoiity.  u  itli  the  instruc- 
tion of  H.  C."  He  also  gave  Hut/.  |<,  lus  u  it'e,  in 
addition  to  the  house,  &c.,  for  the  further  support 
of  hcrselfiind  his  daughter : — Held,  that  the  widow 
took  absolutely,  subject  to  a  trust  for  the  mainte- 
nance and  support  of  the  daughter  during  minority, 
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and  which  did  not  cease  upon  her  marriage  under 
age.     Conolly  v.  Farrell,  S  Beav.  347. 

Gift  to  A.  for  life,  with  remainder  to  the  daugh- 
ters of  B.  "and  their  descendants  per  stirpes,  to 
hold  to  them,  their  heirs  and  assigns,  for  ever." 
The  daughters  had  children,  at  the  death  of  the 
testator  and  of  the  tenant  for  life: — Held,  that  the 
daughters  took  absolute  interests,  and  in  joint 
tenancy,  and  that  the  issue  could  only  take  by 
substitution.  Dick  v.  Lacy,  8  Beav.  214. 

Testator  gave  a  sum  of  money  to  her  children 
who  should  be  living  at  the  time  of  her  decease, 
and  in  case  she  should  die  without  leaving  any 
such  issue,  over;  and,  having  a  power  to  appoint 
to  the  children  of  D.,  she  gave  2000Z.,  part  of  the 
fund,  to  the  separate  use  of  A.  (one  of  the  chil- 
dren), and  if  she  died  without  issue  by  her  then 
present  husband,  or  any  other,  she  might  there- 
after take  the  2000Z.  to  be  divided  amongst  other 
objects  of  the  power: — Held,  that  A.  was  abso- 
lutely entitled  to  the  2000/.  Caulfield  v.  Maguire, 
2  Jones  &  Lat.  142. 

Testator,  having  7300/.  stock,  bequeathed  to  his 
nephew  J.  C.  200/.  stock,  part  of  the  aforesaid 
7300/.,  in  order  that  he  might  be  effectually  ena- 
bled to  resist  by  law  any  attempt  to  deprive  him  of 
the  little  property  which  he  and  his  connexions 
possessed  in  Crookhaven  ;  and  in  order  the  better 
to  deter  any  person  from  attempting  the  same,  he 
requested  that  2001.  of  the  above-named  stock 
should  be  placed  in  the  National  Bank  of  Ireland, 
subject  to  the  control  of  the  said  J.  C.  and  the  tes- 
tator's niece  M.,  should  it  be  found  necessary  to 
call  for  or  remove  it  from  the  bank,  to  defend  any 
attempt  that  might  be  made  to  dispossess  them. 
On  no  other  account  was  the  said  200/.  stock  to  be 
removed  from  the  National  Bank  ;  but  the  interest 
of  the  same  might  nevertheless  be  drawn  for  the 
use  and  benefit  of  the  said  J.  C.,  the  principal  to 
continue  in  the  bank  ten  years  after  the  testator's 
death,  at  the  expiration  of  which  time  it  might  be 
withdrawn  for  the  benefit  of  his  family,  provided 
no  threat  or  intimation  of  a  claim  was  made  against 
the  property-  The  property  was  recovered  by 
law  against  J.  C.  in  the  testator's  lifetime,  and  the 
testator  paid  the  costs  of  the  action  : — Held,  that 
J.  C.  was  entitled  to  two  legacies  of  2001.  stock 
each  absolutely.  Inglefield  v.  Coghlan,  2  Coll.  C. 
C.  247. 

III.  OF  PARTICULAR  INTEREST. 

Lands  were  devised  (before  stat.  7  Will.  4  &  1 
Viet.  c.  26)  to  L.  and  his  heirs,  in  trust,  to  permit 
and  suffer  A.  to  take  the  rents  and  profits  during 
A.'s  life,  with  this  proviso,  to  pay  W.  out  of  the 
same  an  annuity  for  her  life  ;  and  if  A.  died  before 
W.,  to  permit  W.  to  enjoy  the  lands  for  her  life  ; 
and  after  the  deaths  of  A.  and  W.,  devisor  gave 
and  devised  the  lands  to  the  heirs  male  of  A., 
remainder  over.  A.  and  W.  both  survived  the 
devisor;  A.  survived  W.,  and  after  W.'s  death 
suffered  a  common  recovery:  —  Held,  that,  as- 
suming L.  to  have  had  a  legal  estate  during  W.'s 
life,  A.  was  legal  tenant  in  tail  male  after  W.'s 
death,  and  that  the  recovery  barred  the  estate  tail 
and  remainder.  Adams  v.  Adams,  6  Q.  B.  860. 

A  testator  made  a  devise  of  lands  in  the  follow- 
ing terms: — "  I  give  and  devise  the  same  to  such 
person  or  persons  as  at  the  time  of  my  decease 
shall  be  the  heir  or  heirs-at-law  of  W.  H.,  formerly 
of  P.,  esq.,  deceased:" — Held,  that  the  words 
"  heir  or  heirs-at-law"  were  a  designatiopersonae, 
and  not  words  of  limitation  ;  and,  therefore,  that 


the  heir  of  W.   H.   took   an  estate  for  life  only. 
Doe  d.  Sam  v.  Garlick,  14  Mee.  &  W.  698  ;  15  Law 

J.,  N.  S.,  Exch.,  54. 

A  devise  of  an  indefinite  estate,  without  words 
of  limitation,  prima  facie,  is  a  devise  for  life  only  ; 
and  a  previous  charge  on  the  estate,  without  any 
charge  on  the  devise  in  respect  of  it,  will  not  en- 
large it  into  a  devise  of  an  estate  in  fee.  Ib. 

A.  devises  real  estate  to  "  all  his  children  as 
tenants  in  common  during  their  respective  lives, 
and  afterwards  to  their  issue  as  tenants  in  com- 
mon." A.'s  children  are  devisees  of  an  estate 
tail  as  tenants  in  common  ;  A.'s  grandchildren 
take  nothing.  Harrison  v.  Harrison,  7  Man.  & 
G.  988. 

Held,  upon  the  construction  of  subsequent  di- 
rections in  a  will,  that  they  were  to  be  treated  as 
qualifying  the  amount  of  interest  given  by  a  prior 
bequest  of  one  share  of  the  testator's  reversionary 
property  to  each  of  his  daughters,  so  that  the 
daughters  took  only  life  interests  in  such  shares. 
Gompertz  v.  Gompertz,  10  Jur.  937 — L.  C. 

By  a  will  the  testator  gave  to  A.  B.  all  he  had 
in  the  world,  he  paying  to  C.  D.  502.  a  year  for  life, 
and  at  her  death  to  pay  E.  F.  500/.,  and  to  G.  H. 
100/.,  and  I.  K.  20Z.  a  year  for  life,  and  1001.  in 
money  twelve  months  after  the  testator's  death  ; 
and  L.  M.  to  have  100/.  paid  to  him  twelve  months 
after  the  testator's  death,  and  20/.  a  year  for  life  : 
— Held,  that  the  annuity  of  20Z.  a  year  to  I.  K.  was 
to  be  deferred  until  the  death  of  C.  D.  Roebuck  v. 
Habcrshon,  10  Jur.  279— V.  C.  K.  B. 

A  testator,  by  his  will,  gives  to  his  five  daughters 
a  sum  of  money  in  gross,  the  interest  to  be  paid 
to  them  in  equal  parts  or  shares  during  their  lives, 
the  principal  to  be  placed  in  the  funds,  in  trust 
for  them,  or  the  survivor  or  survivors  of  them  ;  the 
principal,  after  their  deaths,  in  equal  parts,  to  the 
surviving  children,  as  they  arrive  at  the  age  of 
twenty-one.  One  of  the  daughters  dies: — Held, 
that  the  surviving  daughters  take  the  whole  for 
their  lives,  as  tenants  in  common.  Minion  v.  Cave, 
10  Jur.  86— V.  C.  E. 

A  testator  gave  his  residuary  estate  in  trust  to  his 
brother  Ephraim,  to  assist  him  in  bringing  up  his 
four  nephews,  the  children  of  his  brother  James, 
and  when  the  youngest  nephew  attained  twenty- 
one  the  property  to  be  equally  divided  amongst 
his  nephews,  or  their  lawful  issue,  share  and  share 
alike  ;  the  division,  however,  was  not  to  take  place, 
although  the  youngest  nephew  had  attained  twenty- 
one,  until  the  decease  of  the  testator's  wife,  his 
sister  and  his  brother,  Ephraim.  One  of  the  ne- 
phews died  under  twenty-one,  without  issue,  and 
before  the  testator's  wife,  sister,  and  brother  : — 
Held,  that  the  testator's  brother,  Ephraim,  took 
the  legal  estate  in  fee,  subject  to  the  trusts  for 
the  nephews,  that  the  nephews  took  an  estate  tail, 
and  that  the  representatives  of  the  deceased  ne- 
phew took  the  share  he  was  entitled  to,  and  that  the 
purport  of  the  will  required  the  word  "  or"  should 
be  read  "and."  Parkin  v.  Knight,  15  Law  J., 
N.  S.,  V.  C.,  209  ;  10  Jur.  23— V.  C.  E. 

Devise  to  A.  for  life,  with  remainder  to  his  first 
child,  and  his  or  her  heirs;  but  if  such  child 
should  die  under  twenty-one  years,  without  leaving 
issue,  then,  in  like  manner,  to  the  second,  third, 
and  every  other  child  of  A.,  regard  being  had  to 
their  seniority  and  to  their  respective  deaths  under 
age,  without  leaving  lawful  issue;  for  incase  of 
issue  it  was  the  testator's  will  that  they  should 
inherit  the  estate,  and  he  thereby  gave  the  same 
to  him  or  her,  and  to  his  or  her  heirs  accordingly. 
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But  in  case  A.  died  without  leaving  issue  of  her 
body,  or  having  issue,  such  issue  should  die  under 
the  age  of  twenty-one,  without  leaving  issue,  then 
he  devised  the  estate  over.  A.  never  had  any 
issue: — Held,  that  she  took  a  life  estate  only. 
Goymour  v.  Pigge,  7  Beav.  475. 

Testator  bequeathed  his  residuary  personal 
estate  to  trustees,  in  trust,  with  all  convenient 
speed  after  his  death,  to  sell  such  part  or  parts  as 
they,  or  the  survivor  of  them,  or  the  executors  or 
administrators  of  such  survivor,  or  their  or  his 
assigns,  should  think  proper,  of  any  monies  in  the 
funds,  and  also  to  call  in,  sell,  and  convert  into 
money  all  such  parts  of  the  rest  of  his  general 
personal  estate  as  should  not  consist  of  money, 
and  out  of  his  general  personal  estate,  and  the 
monies  forming  part  thereof  and  to  arise  thereby, 
to  pay  his  debts,  &c.,  and  to  invest  the  residue  of 
the  monies  to  arise  from  his  general  personal 
estate  which  should  remain  after  answering  the 
purposes  aforesaid,  in  the  usual  securities,  and 
from  time  to  time  to  alter,  at  their  or  his  discretion, 
as  well  the  same  stocks,  funds,  and  securities,  as 
also  such  of  the  stocks,  fun.ls,  or  securities,  being 
part  of  his  personal  estate,  which  they  or  he  should 
not  think  proper  to  sell  and  convert  into  money, 
and  to  stand  possessed  of  all  the  trust-monies, 
stocks,  funds,  and  securities  which  should  be  so 
purchased  as  aforesaid,  and  which  should  remain 
unconverted  into  money  as  aforesaid,  in  trust,  to 
pay  the  interest,  dividends,  and  annual  produce 
thereof  as  and  when  the  same  should  be  received, 
to  the  plaintiff.  The  residue  of  the  testator's 
estate,  after  payment  of  his  debts,  &c.  &c.,  con- 
sisted in  part  of  sums  of  Long  Annuities,  and 
Bank  and  East  India  stock,  which  still  remained 
unsold: — Held,  that  the  plaintiff  was  entitled  to 
the  income  accrued  on  those  sums  from  the  testa- 
tor's death.  Wrey  v.  Smith,  14  Sim.  202. 


IV.  VESTING  OF  INTEREST. 

A  testator  devised  real  estates  to  his  son  and 
heir-at-law,  Reginald  H.,  for  life ;  remainder  to 
his  first  and  other  sons  in  tail,  remainder  to  his 
daughters  in  fee ;  and  in  default  of  such  issue,  to 
his  nephew,  Reginald  H.,  for  life;  remainder  to 
Richard  H.,  son  of  his  said  nephew,  for  life  ;  re- 
mainder to  his  first  and  other  sons  in  tail  ;  and  in 
default  of  Richard's  being  alive  at  his  father's 
death,  or  in  case  of  his  being  alive  and  taking  an 
estate  under  the  will,  and  dying  without  issue 
male,  then  to  the  use  of  the  male  heir  who  should 
be  in  possession  of  the  ancient  estate  at  M.,  be- 
longing to  the  H.  family,  for  life,  and  to  his  first 
and  other  sons  in  tail ;  and  in  default  of  a  male 
heir  being  in  possession  of  the  ancient  estate  at 
M.,  or  in  default  of  issue  male  of  such  male,  then  to 
the  use  of  the  testator's  own  right  heirs,  being  of 
the  name  ofH.,in  fee.  Reginald  H.,  the  son,  en- 
joved  the  estate  for  life,  dying  without  issue  :  also 
Reginald  H.,  the  nephew,  and  Richard,  his  son, 
the  latter  dying  without  issue.  At  his  death  there 
was  no  heir  of  the  name  of  H.: — Held,  that  the 
ultimate  limitation  to  the  right  heirs  of  the  testa- 
tor being  of  the  name  of  H.  vested,  at  the  testa- 
tor's de'ath,  in  his  son  and  heir-at-law,  Reginald 
H.  Wrightson  v.  Macaulay,  14  Mee.  &  W.  214  ; 
15  Law  J.,  N.  S.,  Exch.,  121. 

A  testator  gave  property  to  such  of  the  children 
of  hie  sisters  as  might  be  living  at  the  death  of  his 
wife,  and  the  issue  of  such  of  them  as  might  be 
then  dead,  in  equal  shares  and  proportions;  such 
issue  respectively,  however,  only  to  take  and  be 


1638 

entitled  to  the  share  or  shares  which  his,  her,  or 
their  parent  or  parents  would  have  been  entitled 
unto  and  taken  if  living.  Some  of  the  children 
died,  leaving  issue,  which  issue  also  died  in  the 
lifetime  of  the  tenant  for  life  :— Held,  nevertheless, 
that  such  issue  took  vested  interests.  Lyon  \ 
Coward,  10  Jur.  4S6 — V.  C.  E. 

A  testator  directed  that  certain  funds  should  be 
payable  to  children  on  their  arriving  at  the  age  of 
twenty-one,  and  that  his  trustee  should  in  the 
meantime  pay  and  apply  the  interest  towards  the 
maintenance  of  such  children  until  their  respective 
shares  should  become  payable;  and  that  it  should 
be  lawful  to  apply  the  whole  or  any  part  of  the 
principal  to  which  any  infant  might  be  entitled 
under  the  provisions  thereinbefore  contained,  at 
any  earlier  period  than  the  same  would  become 
vested  or  payable  by  virtue  of  such  provision,  for 
the  advancement  of  such  infant: — Held,  that  the 
representatives  of  a  child  who  died  under  the  age 
of  twenty-one  were  not  entitled  to  the  interest 
accrued  during  his  minority.  Skaife  v.  Stewart, 
10  Jur.  299— V.  C.E. 

The  testator  gave  all  his  real  and  personal  estate 
to  trustees,  upon  trust  to  sell  and  invest,  and  set 
apart  a  sufficient  sum  to  produce  an  annuity  to  his 
widow  for  her  life,  and  that  the  trustees,  during 
the  life  of  his  wife,  should  stand  possessed  of  the 
residue  of  the  moiety  arising  from  such  sales,  and 
after  the  decease  of  his  wife,  of  the  whole  of  such 
monies,  upon  trust  to  pay  and  divide  the  same 
unto  and  equally  between  and  amongst  all  and 
every  his  children  as  and  when  they  should  respec- 
tively attain  the  age  of  twenty-one  years,  and  to 
their  several  and  respective  executors,  administra- 
tors, and  assigns  ;  but  in  regard  to  such  of  his 
children  as  had  already  attained  the  age  of  twenty- 
one  years,  he  directed  that  the  share  or  shares  of 
such  children  should  be  paid  to  them  respectively 
at  the  expiration  of  twelve  months  after  the  decease 
of  his  wife  ;  but  in  the  event  of  the  decease  of  any 
or  either  of  his  said  children  before  he,  she,  or 
they  should  have  received  or  become  possessed  of 
their  shares,  leaving  issue,  that  the  share  of  the 
child  so  dying  should  go  to  the  children  of  such 
child  on  their  attaining  twenty-one  ;  and  on  failure 
of  issue  of  any  of  his  (the  testator's)  sons  or 
daughters,  then  the  share  of  such  his  sons  or 
daughters  should  go  to  such  of  his  (the  testator's) 
children  as  should  be  then  living: — Held,  that  the 
children  of  the  testator  who  had  attained  twenty- 
one  at  the  date  of  the  will  took  vested  interests  in 
their  shares,  liable  to  be  divested  in  the  event  of 
their  dying  before  the  widow,  but  that  they  were 
entitled  to  receive  the  interest  of  their  shares  in 
the  meantime,  and  that  the  children  who  had 
attained  twenty-one  since  the  date  of  the  will  were 
entitled  to  an  immediate  transfer  of  their  shares, 
except  as  to  the  fund  appropriated  to  the  widow's 
annuity.  Rammell  \.  Gillow,  15  Law  J.,  N.  S., 
V.  C.  W.,  35. 

The  testator  devised  all  his  residuary  property 
to  his  wife  for  life,  and  then  to  such  of  the  children 
of  his  sisters  as  might  be  living  at  the  decease  of 
his  wife,  and  the  issue  of  such  of  them  as  might 
be  then  dead  in  equal  shams  and  proportions; 
such  issue,  however,  only  to  take  the  share  \\  Im-ii 
their  parents  would  have  been  entitled  to  if  living  : 
— Held,  that  the  issue  of  tho  children  of  the  tes- 
tator's sister,  who  died  alter  tlieii  parents,  but 
before  the  widow,  took  vested  interests  in  tin' pro- 
perty under  this  devise.  Lyon  v.  Co'/'i/r./,  L>  l.;iw 
J.,  N.  S.,  V.C.,  4GO. 

Testator  gave  his  real  and  residuary  personal 
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estate  in  trust  to  pay  an  annuity  to  his  nephew, 
and  subject  thereto  in  trust  for  his  daughter  for 
life,  remainder  in  trust  to  pay  the  increase  for  the 
maintenance  of  all  and  every  such  child  or  chil- 
dren as  she  might  leave  at  her  decease,  during 
his,  her,  or  their  minority,  and  when  the  youngest 
should  have  attained  twenty-five,  to  pay,  assign, 
and  transfer  the  increase,  together  with  the  prin- 
cipal, to  the  children,  the  same  to  be  divided 
equally  between  them,  share  and  share  alike;  but 
if  any  of  them  should  die,  leaving  a  child  or  chil- 
dren who  should  attain  twenty-one,  then  to  pay 
and  assign  the  share  of  such  child  to  such  his  or 
their  child  or  children  ;  and  the  testator  then  ex- 
pressed his  further  will  to  be,  that  his  trustees 
should,  immediately  after  his  nephew's  decease, 
convey,  release,  and  assign  all  his  freehold  and 
leasehold  estates  unto  the  heir  or  heirs  who  should 
be  legally  entitled  thereto;  and  in  case  his  daugh- 
ter should  leave  no  child  or  children,  or  they 
should  die  under  age  and  unmarried,  then  in  trust 
to  pay  and  assign  the  increase,  together  with  the 
•whole  residue,  unto  and  equally  between  his  next 
of  kin.  The  daughter  left  five  children  living  at 
her  death,  all  of  whom  attained  twenty-five  : — 
Held,  that  the  trust  for  them  was  not  void  for  re- 
moteness, but  that  they  took  vested  interests  in 
the  trust  property  on  their  mother's  death.  Mil- 
roy  v.  Milroy,  14  Sim.  48. 

Testator  bequeathed  the  dividends  of  10,000/. 
stock  to  his  wife  for  her  life,  and  after  her  decease 
he  gave  and  bequeathed  the  principal  unto  and 
amongst  A.,  B.,  C.,  and  D.,  and  all  and  every  the 
child  and  children  of  N.  that  might  be  living  at  the 
decease  of  his  said  wife,  to  be  transferred  and  paid 
to  them  respectively  on  their  attaining  the  age  of 
twenty-one  years,  with  benefit  of  survivorship  in 
case  any  of  them  should  die  under  that  age.  N. 
never  had  any  other  children  than  those  named  in 
the  will.  They  all  attained  twenty-one,  and  died 
in  the  lifetime  of  the  widow  : — Held,  that  they  took 
vested  interests  in  the  10,0002.  stock.  Roberts  v. 
Burder,  2  Coll.  C.  C.  130. 

Testator  devised  certain  messuages  to  trustees 
upon  trust  to  pay  the  rents  to  his  wife  for  life,  and 
after  her  decease  he  gave  and  devised  the  said 
messuages  to  the  same  trustees,  upon  trust  to  sell 
&c.,  and  apply  the  proceeds  amongst  all  his  (the 
testator's)  nephews  and  nieces,  children  of  his 
brothers  A.  and  B.  and  his  sister  C.,  and  the  sur- 
vivors and  survivor  of  them,  share  and  share  alike, 
to  be  paid  to  them  respectively  as  they  attained 
the  age  of  twenty-one  years.  The  testator's  wife 
survived  him  : — Held,  that  the  property  was  divi- 
sible among  such  only  of  the  children  of  A.,  B., 
and  C.,  as  survived  the  widow.  Williams  v.  Tartt, 
2  Coll.  C.  C.  85. 

A  testator  who  was  seised  of  a  freehold  estate, 
and  was  also  possessed  of  a  term  for  years  with  a 
toties  quoties  covenant  for  renewal,  bequeathed 
to  his  daughter  a  legacy  of  600/.,  charged  both 
upon  the  freehold  estate  and  the  term  for  years, 
and  directed  same  to  be  paid  to  her  on  her  attain- 
ing the  age  of  twenty-one  years  or  day  of  mar- 
riage, whichever  should  first  happen,  with  interest 
from  the  day  of  his  death  : — Held,  that  this  le- 
gacy, so  far  as  it  was  charged  upon  the  term  for 
years,  was  vested,  and  that,  consequently,  upon 
the  death  of  the  legatee  intestate  before  she  at- 
tained the  age  of  twenty-one  years,  and  without 
having  been  married,  it  became  divisible  in  equal 
shares  among  her  next  of  kin.  In  re  Hudsons, 
1  Drury,  6. 

Testator  bequeathed  103OOOJ.  in  trust  for  his  son 


J.  L.  J.  for  life,  remainder  in  trust  for  the  children 
of  J.  L.  J.,  when  and  as  they  should  attain  twenty- 
one,  as  tenants  in  common  ;  and  if  any  of  them 
should  die  before  their  shares  became  payable 
leaving  issue,  their  shares  to  be  paid  to  their  issue  ; 
but  if  any  of  them  should  die  before  their  shares 
became  payable  leaving  no  issue,  their  shares  to 
be  paid  to  the  survivors  at  the  same  time  as  their 
original  shares  should  become  payable;  and  if  J.  L. 
J.  should  have  no  child,  or  having  such,  they 
should  all  die  under  age  and  without  issue,  then 
the  trust  fund  to  sink  into  the  residue,  which  the 
testator  gave  to  two  of  his  other  children.  J.  L. 
J.  had  four  children,  all  of  whom  attained  twenty- 
one.  One  of  them  died  in  his  lifetime  without 
issue: — Held,  that  "payable"  meant  "attain 
twenty-one,"  and,  consequently,  that  one-fourth 
of  the  fund  vested  in  the  deceased  child.  Jones  v. 
Jones,  13  Sim.  561. 

V.  RESIDUARY  GIFT. 

Testator,  by  his  will,  after  directing  that  the 
proceeds  arising  from  the  sale  of  his  real  estate 
should  be  considered  as  part  of  his  personal  estate, 
directed,  that  his  executor  should  stand  possessed 
of  the  residue  of  his  personal  estate,  when  con- 
verted, and  of  the  net  proceeds  of  his  real  estate, 
with  the  rents  and  profits  thereof  until  sale,  upon 
trust  to  divide  the  same  into  ten  equal  parts  or 
shares,  each  of  which  he  gave  to  a  party  named 
in  the  will ;  and,  in  a  subsequent  part  of  the  will, 
the  testator  declared  it  to  be  his  intention,  that, 
in  case  the  net  residue  of  his  property,  after  pay- 
ment of  his  debts,  legacies,  and  testamentary  and 
other  charges  and  expenses,  should  be  found  to 
exceed  the  sum  of  10,000/.,  then  the  sum  of  10,0007. 
only  thereof  should  be  applicable  to  the  trusts 
thereinbefore  declared,  and  that  each  share  should 
be  satisfied  by  the  payment  of  WOOL;  and,  in  that 
case,  the  testator  gave  and  bequeathed  all  the 
residue  of  his  said  property  beyond  the  sum  of 
10,000/.  unto  and  to  be  equally  divided  amongst 
his  nephews  and  nieces.  The  testator  survived 
one  of  the  legatees  of  a  share  of  the  10,000/.,  and 
died  leaving  a  residuary  estate  exceeding  that 
amount: — Held,  that  the  lapsed  share  did  not 
pass  as  residue  to  the  nephews  and  nieces,  but 
was  property  undisposed  of  by  the  will.  Green  v. 
Pertwee,  10  Jur.  538— V.  C.  W. 

The  Common  Council  of  London  being  empow- 
ered by  a  local  act  of  parliament  to  take  a  free- 
hold house  belonging  to  A.  for  the  purposes  of  the 
act,  at  the  expiration  of  six  months  after  notice 
given  of  their  intention  to  take  the  same,  served 
A.  with  the  required  notice  in  September,  1840. 
The  amount  of  purchase-money  was  afterwards 
agreed  upon,  and  an  abstract  of  A.'s  title  was 
sent  to  the  Common  Council.  In  April,  1841,  he 
died,  having  by  his  will,  dated  in  1837,  devised 
his  real  estate  to  B.,  and  his  residuary  personal 
estate  to  C.: — Held,  that  the  purchase-money 
(which  after  A.'s  death  was  paid  into  court  under 
the  act)  was  to  be  considered  not  a  part  of  his 
real,  but  as  part  of  his  personal  estate;  and  that, 
all  his  debts,  &c.  having  been  paid,  it  belonged  to 
his  residuary  legatee.  Exparte  Hawkins,  13  Sim. 
569. 

Testator  gave  19,OOOZ.  consols  to  trustees  in 
trust  for  E.  B.  for  life,  and  after  her  death  for  her 
children ;  and  in  case  she  should  die  without 
leaving  a  child,  he  directed  that  the  trust  fund 
should  be  considered  as  part  of  his  personal  estate, 
and  be  disposed  of  in  a  due  course  of  administra- 
tion j  and  he  gave  the  residue  of  his  effects  to 
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E.  B.,  his  executors  and  administrators,  to  and  for 
her  and  their  own  use  and  benefit,  she  and  they 
paying  thereout  all  the  debts  due  from  him  at  his 
decease,  together  with  the  expenses  of  his  funeral, 
the  charges  of  proving  and  establishing  his  will, 
and  other  incidental  expenses;  and  he  appointed 
her  his  executrix.  E.  B.  survived  the  testator, 
and  died  without  leaving  a  child: — Held,  th;it 
thereupon  the  trust  fund  did  not  become  undis- 
posed of,  but  formed  part  of  the  testator's  residu- 
ary estate,  and  belonged  as  such  to  E.  B.'s  estate. 
Scott  v.  Moore,  14  Sim.  35. 

A  trust  term  created  by  a  marriage  settlement  to 
raise  1000L  on  the  decease  of  the  survivor  of  the 
husband  and  wife,  in  case  there  should  be  no 
issue  of  the  marriage  living  at  her  death,  and  to 
pay  the  same  to  such  person  or  persons  as  the 
wife  "  at  any  time  or  times  thereafter  during  her 
coverture"  should  by  deed  or  will  appoint ;  and 
in  default  of  appointment,  to  the  executors,  ad- 
ministrators, and  assigns,  of  the  wife's  mother. 
There  was  no  issue  of  the  marriage,  and  the  wife 
survived  the  husband  without  having  exercised  her 
power  of  appointment  during  the  first  coverture. 
She  afterwards  married  a  second  time,  and  had 
issue  by  her  second  husband,  and  died,  leaving 
such  issue,  her  second  husband  and  her  mother 
surviving.  The  mother  afterwards  bequeathed 
her  residuary  estate,  and  died: — Held,  that  the 
povver  given  by  the  settlement  to  appoint  the 
1000Z.  could  not  be  exercised  during  the  widow- 
hood of  the  donee,  or  during  any  other  than  the 
first  coverture;  and  that  the  executors  of  the 
mother  were  entitled  to  take  the  1000Z.  and  in- 
terest, as  part  of  her  residuary  personal  estate. 
Morris  v.  Howes,  4  Hare,  599. 

Testatrix,  before  the  stat.  1  Viet.  c.  26,  be- 
queathed the  residue  of  her  personal  estate  to  her 
son  A.  and  her  daughter  B.,  to  be  divided  equally 
between  them,  in  case  they  were  both  living  at 
the  time  of  her  decease  ;  but  if  either  of  them 
should  happen  to  die  before  her,  or  at  any  time 
after  without  issue,  then  she  bequeathed  the 
share  of  him  or  her  so  dying  and  without  issue, 
to  the  survivor  of  them.  A.  and  B.  survived  the 
testatrix.  A.  died  unmarried  in  the  lifetime  of 
B.: — Held,  that  the  moiety  of  the  residue  given 
to  A.  devolved  to  B.  Turner  v.Frampton,  2  Coll. 
C.  C.  331. 

Testator  bequeathed  all  his  personal  estate, 
except  the  money  laid  out  in  stock,  mortgages, 
and  bonds,  to  A.;  and  as  to  his  money  in  stock 
and  on  mortgages  and  bonds,  he  gave  the  same  to 

B.  The  gift  to  B.  failed  by  an  event  analogous  to 
a  lapse: — Held,   that   the   property   which  was 
intended   to  be  given  to  B.  passed  under  the  re- 
siduary bequest  to  A.      Evans  v.  Jones,  2  Coll.  C. 

C.  516. 

Residuary  gift  upon  trust  for  the  testator's  wife 
for  life,  if  she  should  so  long  continue  his  widow, 
and  from  and  after  her  death  or  marriage,  upon 
trust,  to  pay  and  divide  the  whole  thereof  equally 
amongst  all  and  every  the  testator's  nephews  and 
nieces,  share  and  share  alike,  within  six  months 
after  they  should  become  entitled  thereto  : — Held, 
that  the  residuary  share  of  one  who  died  in  the 
lifetime  of  the  widow  passed  to  his  representa- 
tives. Packham  v.  Gregory,  4  Hare,  396. 

VI.  CHARGE  ON  REAL  ESTATE. 
Devise  of  a  copyhold  estate  to   three  trustees, 
upon  trust,  to  permit  A.  to   occupy  the  same,  or 
receive  the  rents  and  profits  thereof,  for  his  life, 


and  after  the  death  of  A.,  upon  trust,  to  sell  the 
estate,  and  divide  the  proceeds  amongst  the 
children  of  A.;  and  gift  of  the  testator's  residuary 
estate  to  the  trustees  upon  other  trusts,  but 
charged  with  debts,  and  "  the  costs  and  charges 
of  proving  and  executing"  the  will: — Held,  th:a 
the  fines  payable  on  the  admission  of  the  devisees 
in  trust  to  the  copyhold  estate  were  not  part  of 
the  costs  and  charges  of  executing  the  will  to  be 
borne  by  the  residuary  estate,  but  that  such  ex- 
penses of  admission  were  a  charge  upon  the  copy- 
hold estate  so  devised.  Cole  v.  Jealous,  5  Hare,  61. 

Upon  a  devise  of  real  estates  in  trust  to  receive 
the  rents,  and  thereout  to  pay  to  the  testator's 
widow  an  annuity,  and  "  from  and  immediately 
after  her  death"  to  convey  the  estates  to  his 
three  sisters,  —  Held,  (reversing  the  decision 
belowj,  that  the  annuity  was  a  charge  only  on  the 
rents  which  accrued  during  the  life  of  the  widow, 
and  not  on  the  corpus  of  the  estates.  Foster  v. 
Smith,  629 ;  15  Law  J.,  N.  S.,  183. 

A  testator,  after  directing  payment  of  his  debts, 
funeral  and  testamentary  expenses,  gave  to  his 
wife  an  annuity,  to  be  paid  half-yearly  by  his  exe- 
cutors, and  charged  the  real  and  personal  estate 
thereby  given  to  his  executors  for  their  own  use 
absolutely,  with  the  payment  thereof.  The  testa- 
tor then  bequeathed  several  pecuniary  legacies, 
which  he  directed  should  be  paid  by  his  executors 
in  six  months  from  his  decease,  if  the  money  could 
be  got  in.  He  then  proceeded  to  bequeath  other 
pecuniary  legacies,  and  directed  that  the  same 
should  not  be  paid  until  after  the  decease  of  his 
wife,  when  he  charged  his  executors  with  the 
payment  thereof.  The  testator  lastly  gave  all  the 
rest,  residue,  and  remainder  of  his  real  and  per- 
sonal estate,  whatsoever,  &c.  to  A.  and  B.,  their 
heirs,  executors,  administrators,  and  assigns,  for 
ever,  to  and  for  their  own  use  and  benefit,  and 
appointed  them  his  executors.  The  personal  es- 
tate being  insufficient  to  pay  the  latter  class  of  lega- 
cies,— Held,  that  the  same  were  charged  on  the 
real  estate.  Cross  v.  Kennington,  15  Law  J., 
N.  S.,  M.  R.,  167. 

A  trader  devised  his  real  estate  to  a  person 
whom  he  also  appointed  his  executor  upon  trusts 
for  sale;  and  he  by  his  will  declared  that  the 
monies  arising  from  such  sale  should  form  part  of 
his  personal  estate.  He  then  directed  that  his 
personal  estate  which  should  be  remaining  after 
payment  of  his  debts  should  be  collected,  and  the 
convertible  part  of  it  converted  into  money;  and 
that  all  the  monies  arising  from  the  said  real  and 
personal  estate  should  be  invested  in  the  funds, 
or  on  real  securities : — Held,  that  the  real  estates 
were  equitable  assets  for  payment  of  the  testator's 
debts.  Shakels  v.  Richardson,  2  Coll.  C.  C.  31. 

Testator  directed  that  his  debts,  and  all  charges 
and  incumbrances  affecting  his  estates,  be  paid  by 
the  application,  in  the  first  instance,  of  all  ready 
money,  and  securities  for  money,  that  he  should 
die  possessed  of;  and  he  charged  his  estates  ot 
C.  exclusively  with  the  payment  of  such,  if  any, 
which  should  remain  after  such  application. 
devised  his  real  estates  to  trustees  and  their  heirs, 
as  to  the  residue  thereof  not  before  disposed  ot 
(which  included  C.),  to  the  use  of  his  wife-  lor  her 
life  ;  and  he  bequeathed  to  hor,  in  case  she  should 
survive  him,  all  his  personal  properly  not  1- 
bequeathed.  He  then  bequeathed  a  L-.ja.-y  paya- 
ble immediately  after  his  decease,  and  grave,  de- 
vised, and  bequeathed,  after  tin-  decease  «>f  his 
wife,  other  legacies,  and  appointed  In-  wift 
cutrix:— Held,  that  the  legacies  were  not  charged 
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on  the  lands  of  C.     Smith  v.  Butler,  1  Jones  &  L. 
692. 

Upon  the  construction  of  certain  letters,  aided 
by  parol  evidence: — Held,  that  a  testator,  for 
valuable  consideration,  contracted  to  grant  an 
annuity  for  the  lives. of  certain  persons  ;  and,  upon 
the  construction  of  the  testator's  will,  that  the 
same  annuity  was  charged  as  a  "debt"  upon  his 
real  estate  in  exoneration  of  his  personalty.  Mo- 
neypenny  v.  Mascall,  2  Coll.  C.  C.  213. 

VII.  IMPLIED  GIFTS. 

A  testator,  by  his  will,  gave  to  his  four  daugh- 
ters, naming  them,  the  sum  of  1200/.,  to  be  equally 
divided  between  them,  after  the  death  of  his  wife, 
or  so  long  as  she  continued  his  widow  ;  but,  should 
50Z.  during  his  wife's  widowhood,  or  before  her 
death,  be  of  any  service  to  any  of  his  said  daugh- 
ters, he  empowered  his  executors  to  pay  the  said 
sums  to  each  of  them.  He  willed,  that  his  estate 
at  Addingham  and  his  estate  at  Bradley  be  given 
to  his  sons,  T.,  J.,  U.,  and  L.,  their  heirs  and 
assigns,  as  tenants  in  common,  but  not  to  be  put 
in  possession  of  the  said  estates  so  long  as  his 
wife  kept  his  widow.  He  also  willed,  that  all  his 
monies,  &c.,  with  his  household  furniture,  &c., 
and  farming  stock  found  upon  the  farm  at  Cringles, 
should  be  equally  divided  between  his  four  said 
sons  at  the  deatli  of  his  said  wife,  or,  should  she 
not  remain  his  widow,  then  his  four  said  sons 
should  take  possession  of  the  same.  He  likewise 
willed,  that  the  tenant  right  of  the  farm  at  Crin- 
gles be  given  to  his  two  sons  J.  and  H.,  at  the 
death  of  his  wife,  or  when  she  ceased  to  be  his 
widow.  Should  his  wife  give  up  the  farm  at  Crin- 
gles, he  willed,  that  his  said  sons,  from  out  of  his 
estates  at  Addingham  and  Bradley,  should  pay  her 
25/.  per  annum  so  long  as  she  continued  his 
widow: — Held,  that  the  widow  was  entitled  to  an 
estate  in  the  testator's  real  and  personal  estate  for 
her  own  benefit  during  her  widowhood.  Cockshott 
v.  Cockshott,  10  Jur.  41— V.  C.  K.  B. 

Estate  for  life  by  implication  in  real  and  per 
sonal  estate.  Cockshott  v.  Cockshott,  2  Coll.  C.  C 
442;  15  Law  J.,  N.  S.,  V.  C.,  131. 

VIII.  PERIOD  TO  WHICH  SURVIVORSHIP  REFERRED 

A  testator  bequeathed  money  to  trustees,  upor 
trust  to  invest  and   pay  the  interest  to  his  widow 
for  life,  then  to  his  daughter  H.  for  life,  and,  upon 
her  demise,  the  interest  to  be  appropriated  for  the 
use   of  any  of  her  child   or  children   until   the) 
reached  the  age  of  twenty-one  years,  and  then  th 
principal  sum  to  be  paid  to  the  survivor  or  survi 
vors  of  the  children  of  his  daughter  H.,  share  an 
share    alike  : — Held,    that  the  word   "  survivor' 
applied  to  the  time  of  the  death  of  H.,  and  that 
son    of  H.,    who   attained  twenty-one,    but  die 
before  H.,  was  not  entitled  to  participate.  Turing 
v.  Turing,  15  Law  J.,  N.  S.,  V.  C.,  272;  10  Jur 
366— V.  C.  E. 

By  a  will  the  residue  of  personal  property  wa 
bequeathed  to  two  persons,  equally  to  be  divide 
between  them,  in  case  they  should  both  be  livin 
at  the  time  of  the  death  of  the  testatrix  ;  but,  : 
either  of  them  should  happen  to  die  before  her,  o 
at  any  time  after  her  death,  without  issue,  then  th 
share  of  the  same  property  of  the  one  so  dying 
and  without  issue,  was  devised  and  bequeathed  t 
the  survivor  of  them.  Both  the  legatees  survive 
the  testatrix;  one  died  never  having  had  issue 
leaving  the  other  surviving : — Held,  that  the  sur 


ivor  of  the  legatees  was  entitled  to  the  whole  resi- 
ue.     Turner  v.  Frampton,  10  Jur.  24 — V.  C.  K.  B. 

Devise  and  bequest  of  real  and   personal  estate 

o  trustees  upon  trust  (subject  to  certain  legacies 

and  annuities)  for  A.  for  life,  and  after  his  decease, 

jpon  trust  to  convey,  assure,  and  pay  the  whole  of 

he  said  real  and  personal  estate  to   and  amongst 

he  children   of  A.,  and    the  issue  of  any  such 

children.     But  in  case  A.  should  die  without  issue, 

hen    to    pay    and   distribute     the     same    equally 

imongst  all   and  every  the   children  of  B.  and  C., 

and  the  survivors  of  them  ;  but  in  case  any  of  such 

hildren  should  be  then  dead,  leaving  issue  of  his, 
ler,  or  their  body  or  bodies,  lawfully  begotten, 
then  such  issue  to  have  as  well  such  original  share 
or  shares  as  the  father  or  mother  of  such  issue  so 
dying  would  have  been  entitled  to  if  then  living, 
as  also  such  other  share  or  shares  thereof  as  the 
"ather  or  mother  of  such  issue  so  dying  might  have 
aeen  entitled  to  by  survivorship  or  otherwise.  A. 
survived  the  testator,  and  died  without  issue  : — 
Held,  that  the  period  of  the  survivorship  of  the 
children  of  B.  and  C.  is  not  to  be  referred  to  the 
time  of  the  death  of  the  testator,  but  to  that  of  the 
death  of  A.,  being  the  period  of  distribution  ;  and 
that  the  children  of  B.  and  C.  living  at  the  date  of 
the  will,  and  those  born  after  that  date,  and  before 
the  death  of  A.,  were  entitled  to  the  real  and  per- 
sonal estate  with  survivorship  between  them,  in 
case  of  the  death  of  any  of  such  children  without 
issue  before  the  death  of  A.,  the  children  of  such 
of  the  said  children  as  died  before  A.  leaving  issue 
being  substituted  for  the  original  legatees.  Buckle 
v.  Fawcett,  4  Hare,  536. 

A  testator  made  a  direct  gift  of  his  real  and  per- 
sonal estate  to  his  wife  for  life,  and  after  her  death 
he  directed  his  executors  to  sell  and  "divide,  and 
equally  pay"  the  produce  amongst  a  class  of  chil- 
dren ;  and  in  case  of  the  death  of  any  of  the  chil- 
dren in  the  lifetime  of  the  wife  leaving  issue,  he 
directed  his  executors  to  "  pay"  unto  the  issue  his 
parent's  share: — Held,  that  those  children  and 
issue  were  alone  entitled  who  survived  the  tenant 
for  life.  Beck  v.  Burn,  7  Beav.  492. 

Where  the  only  gift  to  a  class  consisted  of  a 
direction  to  divide  and  pay  upon  the  death  of  the 
tenant  for  life, — Held,  upon  the  context,  that  those 
only  took  who  survived  such  tenant  for  life.  Ib. 

IX.  CONVERSION. 

A  testator  gave  all  his  real  and  personal  pro- 
perty to  trustees,  their  heirs,  &c.,upon  trust  there- 
out to  pay  an  annuity  ;  "  and  in  case  there  should 
not  be  sufficient  to  pay  and  satisfy  the  annuity, 
upon  trust  to  sell  and  dispose  of  all  and  every  part 
of  his  said  real  and  personal  estate,"  invest  the 
proceeds  in  Government  securities,  and  out  of  the 
dividends  to  pay  the  annuity.  The  rents  of  the 
real  estates,  together  with  the  proceeds  of  the 
personal  estate,  were  not  sufficient  to  pay  the 
annuity,  but  no  sale  took  place  in  the  lifetime  of 
the  annuitant : — Held,  in  the  event,  that  there  was 
an  absolute  direction  for  conversion,  and  that  the 
residuary  legatees  were  entitled.  Ward  v.  Arch, 
ex  par te  Whiting,  10  Jur.  977— V.  C.  E. 

By  his  will,  dated  in  1842,  a  testator,  after  em- 
powering his  wife,  in  case  she  should  survive  him, 
to  dispose  of  500Z.  out  of  the  residue  of  his  per- 
sonal estate,  gave  unto  his  said  wife  his  leasehold 
dwelling-houses  in  Newnham-street  and  Cromer- 
street,  for  and  during  so  many  years  of  his  term, 
estate,  and  interest  therein  as  she  might  happen 
to  live,  she  paying  the  ground-rents  reserved  in 
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the  leases  of  the  same  premises,  and  observing 
and  performing  the  several  covenants  and  agree- 
ments therein  contained;  and  after  the  decease  of 
liis  wife,  he  gave  the  residue  of  the  same  leasehold 
houses  and  premises  in  Newnham-street  and  Cro- 
mer-street  to  his  nephew,  G.  A.  J.,  his  executors, 
administrators,  and  assigns,  for  and  during  all  the 
residue  of  the  term  of  years,  estate,  and  interest 
which  might  be  then  to  come  therein,  for  his  and 
their  own  use  and  benefit.  The  testator  then  made 
certain  specific  and  pecuniary  legacies,  including  a 
legacy  of  100/.  to  his  wife,  and  concluded  by  a 
bequest  of  the  residue  of  his  estate  in  the  follow- 
ing terms: — "The  rents  and  profits,  dividends 
and  interest,  of  all  the  residue  of  my  said  pro- 
perty, including  my  money  out  at  interest,  I  give 
to  my  wife  and  her  assigns,  for  her  life  ;  and,  after 
her  d'ecease,  I  give  the  whole  of  the  residue  (sub- 
ject to  the  power  of  appointment  over  500/.  here- 
inbefore given  to  my  said  wife)  to  be  divided 
equally  amongst  my  nephews  and  nieces  (naming 
them):" — Held,  that  the  residue,  consisting  of 
leaseholds  (other  than  those  in  Newnham-street  and 
Cromer-street),  long  annuities,  and  other  perish- 
able property,  was  not  to  be  enjoyed  in  specie  by 
the  tenant  for  life.  Pickup  v.  Atkinson,  4  Hare, 
624  ;  15  Law  J.,  N.  S.,  V.  C.,  213  ;  10  Jur.  303. 

By  his  will,  a  testator  gave  all  the  residue  of  his 
property,  of  whatever  nature  it  might  be,  to  his 
wife,  after  payment  of  his  debts  and  legacies,  for 
her  own  use  and  benefit  during  her  life,  and,  at  her 
decease,  to  be  given  to  his  children  equally : — 
Held,  that  the  property  was  not  to  be  enjoyed  in 
specie  by  the  tenant  for  life.  Johnson  v.  Johnson, 
10  Jur.  279— V.  C.  K.  B. 

A.  devised  his  estates  to   B.,   his  son,  for  life, 
remainder  to  the  first  and  other  sons  of  B.  in  tail, 
remainder  to  his  daughters  as  tenants  in  common, 
remainder  to  C.  for  life,  remainder  to  D.,   the  son 
of  C.,  if  living  at  C.'s  death,  for  life,  remainder  to 
the  first  and  other  sons  of  D.  in  tail,  remainder  to 
the  male  heir  for  the  time  being  entitled  to  a  cer- 
tain family  estate,  remainder  to  the  first  and  other 
sons  of  such  male  heir,  remainder  to  the  testator's 
own  right  heirs  of  his  name  ;  and  he  directed  the 
residue   of  his  personal   estate  to   be  laid  out  in 
lands,  to  be  conveyed  to  the  same  uses  as  his  de- 
vised estates.     B.,  his  son  and  executor,  did  not 
lay  out  the  personal  estate  as  directed  by  the  will, 
but  by  his  will  he  directed  that  certain  real  anc 
personal  estate  should  be  conveyed  and  assignee 
to  the  trustees  under  the  will  of  A.  upon  the  trusts  o 
that  will,  or  such  of  them  as  could  then  be  executed 
adding,  that  he  deemed  such  property  an  equivalen 
in  value  for  the  residuum  to  his  father's  persona 
estate,  and  he  directed  that  the  same  should  be 
settled  and  accepted  accordingly.     The  real  am 
personal    estate  were    not  conveyed  or  assignee 
according  to  the  will.     On  the  death  of  B.  withou 
issue,  C.  entered  into  possession  ofthe  real  estati 
devised  by  both  wills,  and  the  personal  estate  be 
queathed  by  the  will  of  B.     At  the  death  of  C.,  D 
entered  into  possession  of  the  same  real  and  per 
sonal  estate.     D.  died   without  issue,  and  at  hi 
death  there  was  no  male  heir  entitled  to  the  sail 
family  estate  :— Held,  that  the  ultimate  limitation 
in  the  will  of  A.  to  his   right  heirs  of  his  name 
vested   at  his  death,  and   not  at  the  death  of  D. 
that   the   co-heiress-at-law    of  B.    (or  the  partie 
claiming  under  them)  were  entitled  to  the  real  es 
tate   so  devised   by  the  wills  of  A.  and  B. ;  that 
inasmuch  as  the  estates  were   made  equitable  b 
the  will   of  B.,  the  Court  might  properly  send 
case  to  a  court  of  law,  to  try  at  the  same  time  th 


ight  under  the  will  of  A.  as  well  as  under  the 

•ill  of  B.;  that  the  personal  estate  bequeathed  by 

he   will    of  B.,   though    not  actually   converted, 

must  be  deemed  to  be  converted  into,'  and  to  have 

Descended  as  real  estate.     Wrightson  \.IUacaulay, 

Hare,  487. 

Testator  devised  his  real  estates  to  his  daughter 
or  life,  and  after  her  death  devised  them  to  his 
ixecutors,  with  a  direction  to  sell  them,  and  di- 
•ided  the  sum  arising  from  the  sale  amongst  "  my 
;randchildren  that  are  living  at  my  daughter's 
leath,  and  by  the  present  marriage,  in  the  follow, 
ng  manner: — I  give  and  bequeath  to  my  grandson 
A.  one-fifth,  to  B.  one-fourth,  to  C.  one-fifth,  and 
he  other  parts  to  be  equally  divided  amongst  the 
ither  children  living  at  the  death  of  my  daughter, 
iy  this  present  marriage."  The  testator  died, 
eaving  his  daughter  his  heiress-at-law,  and  also 
next  of  kin.  She  had  at  that  time  seven  children, 
_'f  whom  A.,  B.,  and  C.  were  three.  A.  and  B. 
died  in  their  mother's  lifetime  : — Held,  that  their 
ihares  lapsed  to  their  mother,  as  the  testator's 
leir-at-law,  as  personal  estate.  Hatfieldv.Pryme, 
2  Coll.  C.C.  204. 

Cases  in  which  the  property  could  not  be  con- 
verted, or  the  parties  acquiesced  in  its  not  being 
onverted,  or  from  an  innocent  mistake  it  had  not 
been  converted.      Turner  v.  Newport,  1  Cooper, 
190,  n. 

X.  DESCRIPTION  OF  GIFT  OR  OF  DONEE. 

A  testator  devised  lands  to  his  grandson  G.  D., 
to  hold  the  same  unto  and  to  the  use  of  the  said 
G.  D.  for  the  term  of  his  natural  life,  and  from  his 
decease  unto  and  to  the  use  of  all  and  every  the 
lawful  issue  of  the  said  G.  D.,  their  heirs  and 
assigns  for  ever,  equally  as  tenants  in  common, 
and  not  as  joint  tenants,  when  and  as  he,  she,  or 
they  should  attain  his,  her,  or  their  age  or  ages  of 
twenty-one  years.  And  the  testator  devised  all 
the  residue  and  remainder  of  his  real  and  personal 
estate  and  effects  whatsoever  and  wheresoever, 
not  before  otherwise  disposed  of,  to  his  daughter 
S.  D.  absolutely  for  her  own  sole  and  separate 
use  : — Held,  that  in  the  above  devise  issue  was  to 
be  construed  children;  and  therefore  G.  D.  took 
an  estate  for  life  only,  with  remainder  to  his  chil- 
dren as  purchasers,  and  not  an  estate  tail;  and 
therefore,  that,  on  his  death  without  issue,  S.  D. 
took  under  the  residuary  devise,  notwithstanding 
a  deed  of  disentailer  executed  by  G.  D.  in  his  life- 
time; for  a  deed  of  disentailer,  executed  under 
the  3  &  4  Will.  4,  c.  74,  has  no  effect  in  barring 
future  contingent  estates,  unless  the  party  execu- 
ting it  was  in  fact  a  tenant  in  tail.  Slater  v.  Dan- 
gerfield,  15  Mee.  &  W.  963. 

A.  devised  to  B.  in  trust  to  permit  and  suffer  his 
wife  C.  to  receive  and  take  the  rents  and  profits  for 
her  own  use,  for  the  term  of  her  natural  life  ;  and 
after  her  decease,  in  trust  for  all  and  every  such 
one  or  more  of  the  child  or  children  of  C.,  for 
such  estate  and  interest  as  she  should  by  deed  or 
will  appoint,  and,  in  default  of  appointment,  in 
trust  for  all  and  every  the  child  or  children  of  C.; 
and  if  more  than  one,  equally  and  to  their  several 
and  respective  heirs  ;  and  in  case  C.  should  die 
without  leaving  issue  as  al'orrsaii!,  then  to  the 
heirs  of  C.  for  ever: — Held,  that  l>y  issue  the  tes- 
tator must  be  taken  to  \\:\\ >•  nnMiit  children;  aim, 
consequently,  that  the  limitation  over  was  not  too 
remote.  Walker  v.  Petchell,  1  C.  li.  662, 

Testator  devised  "to  the  male  heirs,  if  such 
there  be,  of  William  Angcll,  father  of  my  great 
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grandfather  John  Angell,  and  their  heirs  male  for 
ever ;  and  if  there  be  no  male  heir  or  descendants 
of  the  same  William,  then  I  give  those  estates,  as 
specified,  to  the  heirs  male  of  the  first  William  of 
Northamptonshire;  and  if  there  be  none  of  them, 
I  then  give  all  my  estates,  &c.  to  W.  B.,  grandson 
of  Mrs.  Frances,  the  wife  of  B.  B.,Esq.,  who  was 
an  Angell,  and  his  heirs  male  for  ever;  and  if  it 
should  so  fall  out  that  the  heirs  of  the  B.s  should 
cease  and  fail,  then  my  will  is,  that  the  male  heir 
of  my  great  aunt  M.,  &c.,  shall  successively  take  :" 
— Held,  that,  under  this  devise,  a  person  who 
traced  his  descent  from  one  of  the  younger  sons  of 
J.  Angell,  the  eldest  son  of  W.  Angell,  entirely 
through  males,  would  be  entitled  in  preference  to 
W.  B.  mentioned  in  the  devise,  and  who,  although 
the  heir  general  both  of  the  testator  and  of  the 
first-mentioned  W.  Angell,  traced  his  descent 
through  the  above-mentioned  Mrs.  Frances,  a 
female.  Doe  d.  Angell  v.  Angell,  15  Law  J.,  N. 
S.,  Q.  B.,  193;  10  Jur.  705. 

A  testator,  by  his  will,  devised  and  bequeathed 
real  and  personal  estate  to  trustees,  upon  trust, 
out  of  the  annual  proceeds,  to  pay  to  his  widow 
for  her  life  an  annuity  of  400/.,  and,  subject  there- 
to, upon  trust,  as  to  the  whole  of  his  said  real  and 
personal  estate,  for  his  son  F.  S.  W.,  his  heirs, 
executors,  administrators,  and  assigns,  when  he 
should  attain  the  age  of  twenty-five  years ;  and  in 
case  he  should  die  after  the  age  of  twenty-one 
years,  but  before  the  age  of  twenty-five  years, 
then  upon  trust  for  such  persons  as  F.  S.  W.  should 
by  deed  or  will  appoint;  but,  in  case  F.  S.  W. 
should  not  make  any  appointment,  or  should  die 
either  before  or  after  attaining  twenty-one,  and 
before  attaining  twenty-five,  without  leaving  law- 
ful issue,  then  upon  trust  for  the  testator's  own 
heirs,  executors,  or  administrators.  At  the  testa- 
tor's death,  F.  S.  W.  was  his  only  son,  sole  issue, 
heir-at-law,  and  customary  heir,  and  was  an  in- 
fant:— Held,  that  there  was  not  sufficient  indica- 
tion of  intention  in  favour  of  any  other  persons 
than  those  who  would  be  entitled  to  the  property 
at  the  time  of  his  death  to  justify  the  Court  in 
acting  on  a  supposition  of  the  testator  having  any 
meaning  in  favour  of  such  other  class  of  persons, 
and  that  the  heir-at-law  and  next  of  kin  at  the 
death  of  the  testator  was  exclusively  entitled. 
Wilkinson  v.  Garrett,  10  Jur.  560— V.  C.  K.  B. 

J.  N.,  by  his  will,  bequeathed  to  his  wife  as 
follows: — "All  my  interest  in  my  house  at  La- 
vender-hill, the  furniture,  books,  pictures,  wines, 
&c."  On  a  bill  filed  for  administration  of  the 
estate, — Held,  that  the  bequest  was  not  confined 
to  the  furniture,  books,  pictures,  wines,  &c.  in 
the  house  at  Lavender-hill  at  the  time  of  the  tes- 
tator's death.  Norris  v.  Norris,  15  Law  J.,  N. 
S.,  V.  C.,  420  ;  10  Jur.  629— V.  C.  K.  B. 

The  6  Geo.  4,  c.  85,  regulating  the  payment  of 
the  salaries  and  pensions  to  the  judges  of  his  Ma- 
jesty's Courts  in  India  and  the  Bishop  of  Calcutta, 
enacted,  "that,  from  and  since  the  1st  day  of 
January,  1823,  when  and  as  often  as  it  shall  have 
happened,  or  shall  hereafter  happen,  that  any 
such  chief  justice,  or  puisne  judge,  recorder,  or 
bishop,  hath  departed,  or  shall  depart,  this  life 
while  in  possession  of  such  office,  and  after  the 
expiration  of  six  calendar  months  from  the  time 
of  his  arrival  in  India  for  the  purpose  of  taking 
upon  him  the  office  of  chief  justice,  puisne  judge, 
recorder,  or  bishop,  then,  and  in  all  and  every  of 
such  cases,  the  said  Court  of  Directors  shall,  and 
they  are  hereby  required  to,  pay,  or  direct  and 
cause  to  be  paid,  out  of  the  territorial  revenues 


from  which  the  salary  of  such  chief  justice,  puisne 
judge,  recorder,  or  bishop  so  doing  shall  be  pay- 
able, to  the  legal  personal  representatives  of  such 
chief  justice  or  puisne  judge,  recorder,  or  bishop 
respectively  so  dying  as  aforesaid,  over  and  above 
what  may  have  been  due  to  such  chief  justice,  or 
puisne  judge,  recorder,  or  bishop  respectively,  at 
the  time  of  his  death,  a  sum  equal  to  the  amount 
of  six  calendar  months' salary  of  the  office  of  such 
chief  justice,  or  puisne  judge,  recorder,  or  bishop 
respectively."  Sir  John  David  Norton  died  while 
holding  the  office  of  puisne  judge  of  the  Supreme 
Court  of  Judicature  at  Madras,  having  previously 
assigned  to  the  appellant,  as  a  security  for  money 
advanced,  the  sum  of  2500J.,  which  would  be  pay- 
able to  his  personal  representatives  under  the 
above  clause  : — Held,  first,  that  the  meaning  of 
the  Legislature  was,  that  this  sum  should  form 
part  of  the  general  assets  of  the  Judge,  and  that 
"  legal  personal  representatives"  were  to  be  con- 
strued executors  or  administrators.  Arbuthnot  v. 
Norton,  10  Jur.  145— P.  C. 

Held,  secondly,  that  the  Judge  had  complete 
power  of  assigning  such  contingent  interest,  either 
inter  vivos  or  by  will,  and  that  this  was  a  good 
assignment.  Ib. 

Held,  thirdly,  that  this  assignment  was  not 
against  public  policy,  it  being  unlike  salary  in  this 
respect,  that  the  Judge  could,  by  no  possiblity, 
receive  it  in  his  lifetime,  and  the  assignment  could, 
therefore,  not  diminish  his  income.  Ib. 

A  testatrix,  after  leaving  ten  guineas  to  the  person 
who  should  at  her  death  be  the  eldest  son  of  her 
daughter  by  her  then  husband,  and  stating  that 
she  gave  him  no  more  because  he  would  have  a 
handsome  provision  from  the  estate  of  his  grand- 
father and  his  father,  who  was  still  living,'  be- 
queathed one  moiety  of  her  residuary  estate  to  her 
daughter's  children,  except  the  eldest  son,  in 
equal  shares,  to  be  divided  when  the  youngest 
should  attain  twenty-one: — Held,  that  one  of  the 
daughter's  youngest  children,  who  became  the 
eldest  son,  was  excluded,  although  he  did  not 
become  the  eldest  son  till  after  the  death  of  the 
testatrix,  and  took  no  provision  under  the  will  of 
his  grandfather,  and  very  little  under  the  will  of 
his  father.  Livesay  v.  Livesay,  15  Law  J.,  N.  S., 
357— L.  C. 

A  testator  gave  and  devised  all  his  estates  in  the 
funds  of  England,  and  all  his  freehold,  copyhold, 
and  leasehold  property  to  A.  for  life,  and  then  to  his 
first  and  other  sons  in  tail  male,  remainder  to  B., 
with  the  same  limitations  to  his  children  ;  and  in 
default  of  such  issue,  to  his  own  right  heirs  for 
ever.  The  testator  also  gave  his  trustees  a  power 
to  lay  out  his  personal  estate  in  the  purchase  of 
freeholds,  to  be  settled  to  the  same  uses  : — Held, 
that  the  testator's  personal  estate  would  go  to  his 
heir-at-law,  and  not  to  his  next  of  kin.  De  Beau- 
voir  v.  De  Beauvoir,  15  Law  J.,  N.  S.,  V.  C.,  305. 

The  testator,  a  Scotchman  domiciled  in  England, 
by  his  will,  gave  all  his  real,  personal,  and  mixed 
estate,  which  he  might  be  seised  or  possessed  of, 
or  entitled  to  at  the  time  of  his  decease,  upon  trust, 
under  which  his  heir-at-law  took  a  benefit.  The 
testator,  at  the  time  of  his  death,  was  entitled  to 
a  sum  of  6000/.,  being  a  debt  due  in  respect  of 
mercantile  dealings  in  England,  and  secured  by  a 
heritable  bond  upon  lands  in  Scotland,  and  exe- 
cuted to  the  testator  after  the  date  of  the  will. 
The  heir-at-law  having  recovered  the  money,  held, 
that  the  bond  did  not  pass  by  the  will,  that  the 
heir-at-law  was  not  a  trustee  for  the  personal  repre- 
sentatives of  the  testator,  and  that  he  was  not  put 
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to  his  election.     Alien  v.  Anderson,  15  Law  J.,  N. 
S.,  V.  C.  W.,  178. 

E.  G.,  the  testator,  being  entitled  to  the  equity 
of  redemption  in  certain  premises,  by  his  will  gave 
all  his  real  and  personal  property  to  his  "  widow, 
A.,  the  daughter  of  S.  M."  In  a  bill  by  A.,  for 
redemption  of  the  premises,  she  described  herself 
as  A.  G.,  widow,  and  devisee  of  E.  G.,  the  testa- 
tor. It  appeared  that  the  plaintiff  had  taken  out 
probate  to  the  will  of  E.  G.,  and  also  administered 
to  another  party,  under  the  description  of  A.  M., 
otherwise  G.,  spinster.  On  motion  by  the  defend- 
ant to  take  the  lull  off  the1  lile,  or  that,  tin1  plaintiff 
should  give  security  for  costs,  on  the  ground  of  mis- 
description,  the  Court  refused  to  make  any  order, 
on  the  ground  that  the  description  of  the  plaintiff 
involved  a  question  of  title  to  the  subject-matter 
of  the  suit.  Griffith  v.  Ricketts,  15  Law  J.,  N.  S., 
V.  C.  W.,  230. 

A  testator,  by  his  will,  as  to  the  rest  and  residue 
of  his  monies,  debts,  stocks,  funds,  and  securities 
for  money,  and  all  other  his  personal  estate  and 
effects,  gave  and  bequeathed  the  same,  and  every 
part  thereof,  unto  trustees,  upon  trust  to  permit 
and  suffer  A.  to  have,  receive,  and  take,  the  in- 
terest, dividends,  and  proceeds  thereof,  during 
her  natural  life,  to  her  own  use  and  benefit;  and 
after  the  death  of  A.,  for  other  persons.  The  resi- 
due of  the  testator's  estate  consisted  only  of  long 
annuities  : — Held,  that  A.  was  not  entitled  to  enjoy 
the  long  annuities  in  specie,  and  that  they  ought 
to  be  sold,  and  the  produce  invested  for  the  equal 
benefit  of  all  parties  interested  in  the  residue. 
James  v.  Gammon,  15  Law  J.,  N.  S.,  V.  C.  K.  B., 
217. 

A  testatrix,  in  her  will,  used  the  following  ex- 
pression : —  "Observing  that  F.  Beales  and  his 
family  are  my  residuary  legatees,  for  all  but  cash, 
or  monies  so  called."  F.  Beales  had  nine  children 
living  at  the  date  of  the  will  and  at  the  testatrix's 
death,  and  the  testatrix  died  possessed  of  a  pro- 
missory note,  payable  to  herself  or  order,  some 
long  annuities,  Columbian  bonds,  and  money  in 
her  house  and  at  her  banker's:  —  Held,  that  by 
"Francis  Beales  and  his  family,"  the  testatrix 
meant  Francis  Beales  and  his  children,  and  that 
they  took  the  note,  annuities,  and  bonds,  as  joint- 
tenants,  those  articles  being  neither  cash,  nor 
monies  so  called.  Beales  v.  Crisford,  13  Sim.  592. 

Testatrix  concluded  her  will  as  follows  : — "  My 
house  in  Trevor-square  I  give  to  my  brother,  as 
residuary  legatee  of  my  remaining  property,  for 
the  benefit  of  his  children:"  —  Held,  that  the 
brother  took  the  residue,  as  well  as  the  house,  in 
trust  for  his  children.  Inderwick  v.  Inderwick, 

13  Sim.  652. 

Testator,  having  freehold,  copyhold,  and  lease- 
hold estates,  some  of  which  were  within  the  limits 
of  the  city  of  H.,  and  others  within  the  county  of 
H.,  but  out  of  the  liberties  of  the  city,  devised  all 
his  freehold,  copyhold,  and  leasehold  tenements 
in  the  city  of  H.,  or  the  liberties  thereof,  in  the 
county  of  H.,  and  his  two  leasehold  houses  on 
Ludgate-hill,  in  the  city  of  London,  to  trustees  in 
trust  to  sell.  In  a  codicil,  he  spoke  of  the  sale 
authorized  by  his  will  of  his  estates  in  the  city  and 
county  of  H.: — Held,  that  the  estates  in  the  county 
of  H.,  but  out  of  the  liberties  of  the  city,  did  not 
pass  by  the  devise  to  the  trustees.  Moser  v.  Platt, 

14  Sim.  95. 

Testator  willed  that  his  wife  should  receive  the 
interest  of  "  all  the  property  I  possess  in  the 
public  funds,  for  her  life:"  —  Held,  that  the  wife 


was   entitled   to   receive   the  income   of  all    the 
property  which  the  testator  had  in  the  funds  at  the 
date  of  his  will,  and   in   its  then  state   of  in. 
inent,  notwithstanding  it  consisted  of  long  annui- 
ties.    Cockran  v.  Cockran,  14  Sim.  2-ls. 

Devise  of  the  house  in  Camden-place  and  "all 
therein,"  to  M.  for  life;  "  at  her  death  I  give  and 
bequeath,  the  house,  &c.,  to  my  nephew  T.,  and 
his  heirs."  After  the  death  of  "M.,  T.  is  entitled 
to  all  the  chattels  which  were  in  the  house  at  the 
testatrix's  death,  except  the  consumable  articles. 
Twining  v.  Powell,  2  Coll.  C.  C.  202. 

Testator  directed  all  his  property,  except  ready 
money,  or  monies  in  the  funds,  to  be  converted 
into  money,  and  the  clear  monies  arising  from 
such  conversion  to  be  invested  in  the  names  of 
the  executors,  in  31.  per  cent.  Consols  or  other  Go- 
vernment securities  in  England  : — Held,  that  Greek 
bonds,  though  guaranteed  in  this  country,  were 
not  comprehended  in  the  word  "funds,"  and  that 
they  were  a  proper  subject  of  conversion  under 
the  terms  of  the  will.  Burnie  v.  Getting,  2  Coll. 
C.  C.  324. 


XI.  LEGACIES. 

A  testator  gave  legacies  of  500/.  to  each  of  the 
four  grandchildren,  by  name,  of  one  of  his 
brothers,  and  directed  his  executors  to  pay  out  of 
his  personal  estate  oOQl.  a-piece  to  each  child  "  that 
may  be  born"  to  either  of  the  children  of  either 
of  his  brothers  lawfully  begotten,  to  be  paid  to 
each  of  them  on  his  or  her  attaining  the  age  of 
twenty-one  years,  without  benefit  of  survivorship. 
At  the  date  of  the  codicil  giving  the  legacies,  and 
at  the  death  of  the  testator,  there  were  other 
grandchildren,  besides  the  four  named,  of  the  tes- 
tator's brothers,  and  the  testator  was  survived  by 
one,  if  not  more,  of  his  brothers.  On  a  bill,  filed 
by  the  four  grandchildren  named,  claiming  double 
legacies, — Held,  that  they  were  not  so  entitled. 
Early  v.  Benbow,  10  Jur.  169— V.  C.  K.  B. 

A  testator,  by  his  will,  gave  unto  such  female 
servants  who  might  be  in  his  service  at  the  time  of 
his  decease,  the  sum  of  51.  a-piece  for  mourning. 
By  a  codicil,  dated  6th  February,  1832,  he  gave 
to  Bridget  Bibby,  spinster,  in  consideration  of 
faithful  service,  the  sum  of  2000L,  to  be  paid  to 
her  within  six  months  after  his  decease.  By  an 
incomplete  testamentary  paper,  commencing  in 
the  form  of  a  last  will  and  testament,  not  bearing 
any  date,  but  having  internal  evidence  of  being 
posterior  to  the  last-mentioned  codicil,  he  made 
the  following  bequest:  "I  also  give  and  bequeath 
unto  Bridget  Bibby,  my  present  servant,  if  she  shall 
be  in  my  service  at  the  time  of  my  decease,  the 
sum  of  500/.,  to  be  paid  at  the  end  of  three  calen- 
dar months  next  after  my  decease :" — Held,  (affirm- 
ing the  decision  of  the  Vice-Chancellor  of  Eng- 
land), that  the  legacy  of  500/.  was  substitutionary 
for  the  legacy  of  2000/.  given  by  the  codicil,  and 
the  legacy  of  51.  a-piece  given  by  the  will  to  such 
female  servants  as  might  be  in  the  testator's  ser- 
vice at  the  time  of  his  decease.  Kidd  v.  North, 
10  Jur.  995— L.C. 

A  testator,  being  at  the  respective  times  of  his 
will  and  death  the  possessor  of  more  than  thirty 
railway  shares  in  a  particular  company,  t'ave  thirty 
whole  shares  therein  to  his  exrrnt'.is,  in  trust  lor  a 
married  woman  and  her  children,  and  dcclar.-d 
that  his  legacies  of  railway  shares  should  not  be 
deemed  specific,  so  as  to  be  capal'N  ..I'  ad  <  nipt  ion  ; 
and  that,  if  he  should  not  ha\e  siillicirnt  shares  at 
the  time  of  his  decease  to  answer  the  Icgai 
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the  deficiency  should  be  raised  out  of  his  estate 
for  the  benefit  of  the  legatees.  After  the  testa- 
tor's death  the  company  raised  new  shares,  and 
allotted  them  to  the  holders  of  original  shares  upon 
the  payment  of  certain  calls: — Held,  that  the 
legacy  of  railway  shares  was  specific,  and  that  the 
legatee  was  entitled  to  the  accretions  upon  them, 
but  that  they  must  be  taken  subject  to  the  liability 
to  pay  the  calls.  Jacques  v.  Chambers,  10  Jur.  151. 
—V.  C.  K.  B. 

A  testator,  by  his  will,  directed  the  legacy  duty 
on  the  legacies  therein  given,  to  be  paid  out  of  a 
certain  fund.  By  a  codicil,  which  he  directed 
should  be  considered  and  taken  as  part  of  the  will, 
he  gave  other  legacies  : — Held,  that  the  legacies 
given  by  the  codicil  were  not  given  free  from  duty. 
Early  v.  Benbow,  10  Jur.  280. 

The  general  rule  is,  that  a  legacy,  payable  at  a 
future  given  time  by  a  father  to  his  child,  carries 
interest  from  the  testator's  death,  unless  some  other 
provision  is  made  by  the  will  for  the  child's  main- 
tenance. And,  upon  the  construction  of  a  will, 
giving  large  legacies  to  the  eldest  son,  and  the 
residue  of  the  personal  estate  to  younger  children, 
and  containing  a  clause  providing  for  the  mainte- 
nance of  all  the  children  generally,  without  speci- 
fying the  fund  out  of  which  it  was  to  be  provided  : 
— Held,  that  the  eldest  son  was  not  entitled  to 
interest  on  his  legacies,  subject  to  his  maintenance; 
but  that  such  legacies,  till  the  period  for  payment 
arrived,  formed  part  of  the  general  fund,  out  of 
which  the  maintenance  of  all  the  children  was  to 
be  provided.  Donovan  v.  Needham,  10  Jur.  150 — 
M.  R. 

A.,  by  will,  bequeathed  to  B.  all  the  goods, 
plate,  money  at  the  banker's,  linen,  horses,  car- 
riages, &c.,  he  might  die  possessed  of  at  M.  or 
elsewhere  in  L.,  on  condition  that  B.  gave  3000/. 
sterling  to  the  Casa  d'Assicurazione,  to  make  an 
annuity  for  the  life  of  C.  C.  elected  to  take  the 
3000/.  instead  of  the  annuity.  The  Master,  on  a 
reference  to  him,  found  that  A.,  at  his  death,  was 
possessed  at  M.  and  elsewhere  in  L.,  of  divers 
goods,  chattels,  Polish  and  Austrian  certificates, 
bonds,  money  at  his  banker's,  carriages,  horses, 
&c.  And  the  Master  also  found,  that  C.  was  enti- 
tled to  interest  on  her  legacy.  It  was  afterwards 
determined  that  the  Austrian  and  Polish  certifi- 
cates did  not  pass  to  B.  by  the  will  ;  by  a  consent 
order,  made  after  the  confirmation  of  the  Mas- 
ter's report,  a  sum  of  3000L  was  directed  to  be 
paid  to  C.  in  satisfaction  of  her  legacy,  and  the 
question  of  interest  thereon  was  thereby  reserved  : 
— Held,  that  it  was  a  pecuniary  legacy,  and  tha 
C.  was  entitled  to  interest  thereon,  at  41.  per  cent 
per  ann.,  from  the  expiration  of  one  year  from  the 
death  of  the  testator,  although  the  delay  in  pay 
ment  arose  from  the  bequest  of  the  articles  being 
disputed  by  the  residuary  legatee.  Hertford  (Mar 
quis)  v.  Lowther  (Lord),  15  Law  J.,  N.  S.,  M.  R. 
126. 

Semble,  the  subsequent  reservation  of  interes 
did  not  of  itself  affect  the  Master's  report,  of  prio 
date,  finding  the  legatee   entitled  to  interest  on 
her  legacy.    Ib. 

The  direction,  that  the  trustees  should  retain 
per  centage  on  the  rents  to  be  collected,  fortifie 
by  other  expressions  in  the  will,  regarded  as  evi 
dence  that  the  testator  contemplated  the  enjoy 
ment  of  the  leasehold  property  in  specie  by  th 
legatees.  Cafe  v.  Bent,  5  Hare,  36. 

Testatrix,  by  her  will,  gave    15,000?.  reduce 
annuities,  "  part  of  a  large   sum  standing  in  m 


ame,"  to  S.  J.,  and  35001.  like  annuities,  "  being 
urther   part   of  such   annuities,   standing   in   my 
ame,"  to  J.  L.     By  her  second  codicil,  after  re- 
iting,    that,    by    her    will,    she    had    bequeathed 
5,OOOZ.  reduced  annuities  standing  in  her  name  to 
.  J.,  and  that  she  was  desirous  of  making  a  fur- 
tier    provision    for  J.  W.,   another   legatee,   she 
evoked  the  bequest  to  S.  J.,  so  far  as  related  to 
he  sum  of  6000Z.,  "  part  of  the  said  sum  of  15,OOOZ. 
educed  annuities,"  and   directed  her  executors, 
s  soon  as  conveniently  might  be  after  her  death, 
o  transfer  to  J.  W.  "  the  said  sum  of  6000/.  re- 
uced  annuities;"  and  after  further  reciting  that 
y  her  will   she  had  bequeathed   3500   "  lil»  re- 
uced   annuities,"   to   J.    L.,   and    that   she    was 
iesirous  of  increasing  such  bequest,  she  thereby 
evoked  the  last-mentioned  bequest,  and,  in  lieu 
jf  it,  gave  4500/.,  "  like  annuities,"  to  J.  L.     By 
ier  third  codicil,  she,  in  order  that  J.  W.  might 
iave  the  full  benefit  of  the  bequest  of  6000/.  re- 
luced  annuities  given  to  him  by  her  second  codicil, 
lirected  that  such  legacy  should  not  be  subject  to 
iny  deduction  for  legacy-duty,  or  other  charges ; 
and  that  the  same  should  be  transferred   to  him 
jefore  and  in  preference  to  any  other  legacies  and 
>equests  given  by  her  out  of,  or  as  part  of,  her 
reduced    annuities.     The    testatrix  had   213,OOOJ. 
reduced   annuities   standing   in   her  name   at  the 
date  of  her  will.     At  the  date  of  her  second  codi- 
il,  the  sum  was  reduced  to  18,3007.  like  annuities  ; 
and  at  the  date  of  her  third  codicil,  it  was  reduced 
to  16,700J.  like  annuities;   and  at  her  death  it  was 
reduced  to  16,100Z.  like  annuities  : — Held,  that  the 
egacy  of  4500L  "like  reduced  annuities,"  given 
ty  the  second  codicil  to  J.  L.,  was  not  a  specific 
3ut  a  general  legacy,  and  that  J.  W.  was  entitled 
to  have  6000J.  reduced  annuities  transferred  to  him 
out  of  the  16,100/.  like  annuities,  without  any  de- 
duction   or   abatement   whatsoever.      Johnson   v. 
Johnson,  14  Sim.  313. 

Testator  gave  300Z.  to  each  of  his  three  trustees 
and  executors  who  should  prove  and  act,  but  if 
any  of  them  should  die  without  having  acted,  or 
should  refuse  or  decline  to  act,  the  legacies  in- 
tended for  them  were  to  go  to  the  trustees,  who, 
under  the  power  for  that  purpose  contained  in  the 
will,  should  be  appointed  in  their  place.  Two  of 
the  trustees  died  in  the  testator's  lifetime,  and  two 
new  ones  were  proposed  by  the  surviving  trustee, 
and  appointed  by  the  Master  in  compliance  with 
the  decree  in  a  suit  for  administering  the  testator's 
estates: — Held,  that  they  were  not  entitled  to 
the  legacies  intended  for  the  deceased  trustees. 
Walsh  v.  Gladstone,  14  Sim.  2. 

Legacies  of  stock  given  by  a  married  woman  by 
her  will  executed  in  pursuance  of  a  power, — Held, 
notwithstanding  the  stock  was  misdescribed,  to  be 
specific  ;  and  the  costs  of  a  suit  instituted  by  the 
executrixes,  who  were  also  the  residuary  legatees 
of  the  testatrix,  for  the  purpose  of  having  the 
trusts  administered,  directed  to  be  borne  rateably 
by  the  specific  legatees.  Warren  v.  Postlethwaite, 
2  Coll.  C.C.  116. 

Testator,  by  codicils,  gave  legacies  of  500L 
each  to  A.,  B.,  C.,  and  D.,  who,  from  other  parts 
of  the  codicil,  and  from  the  will,  appeared  to  be 
grandchildren  of  his  brother  Henry.  He  added, 
"Item,  I  direct  my  executors  to  pay  out  of  my 
personal  estate  the  sum  of  500/.  a-piece  to  each 
child  that  may  be  born  to  either  of  the  children  of 
either  of  my  brothers  lawfully  begotten,  to  be  paid 
to  them  on  his  or  her  attaining  the  age  of  twenty- 
one."  At  the  date  of  the  codicil,  and  at  the  tes- 
tator's death,  there  were,  to  his  knowledge,  living 
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several  grandchildren  of  his  brothers  besides  A., 
B..  C.,and  D.,  and  various  children  of  the  brothers 
of  the  testator,  and  the  testator  was  survived  by 
one  at  least  of  his  brothers  : — Held,  that  A.,  B.,  C., 
and  D.,  were  not  entitled  to  double  legacies. 
Earley  v.  Benbow,  2  Coll.  C.  C.  342;  15  Law  J., 
N.  S.,  V.  C.,  169. 

XII.  LAPSE. 

Bequest  to  M.  (the  testator's  mother)  for  life, 
"  and  at  her  decease  I  do  will  and  devise  that  all 
the  said  estates  and  property  shall  be  divided 
amongst  my  three  sisters,  J.,  E.,  and  H.,  or  their 
children,  in  such  proportions  as  she  my  said 
mother  shall  appoint."  The  mother  pre-deceased 
the  testator,  and  made  no  appointment:  J.  also 
died  in  the  lifetime  of  the  testator  without  leaving 
issue.  At  the  death  of  the  testator,  E.  had  two 
children  living:  —  Held,  that  the  gift  to  the 
children  was  not  substitutionary,  but  that  the 
property  was  divisible  into  five  parts,  one  of 
which  went  to  each  of  the  sisters  who  survived 
the  testator,  and  another  to  each  of  the  children 
ofE.;  and  that  J.'s  share  lapsed  and  went  to  E. 
and  H.  as  next  of  kin  of  the  testator.  Penny  \. 
Turner,  10  Jur.  768— V.  C.  E. 

Testator  devised  and  bequeathed  his  real  and 
personal  property  upon  trusts  for  sale,  and  directed 
that  his  trustees  should  divide  the  net  proceeds, 
after  payment  of  debts,  charges,  expenses,  and 
the  legacies  given  by  his  will,  into  ten  parts,  and 
he  gave  a  tenth  part  to  each  often  persons  named 
in  his  will,  but  he  directed  that,  in  case  his  net 
residue,  after  payment  of  debts,  &c.,  should 
exceed  10,000?.,  then  the  sum  of  10,OOOZ.  only 
should  be  applicable  to  the  trusts  thereinbefore 
declared,  and  that  each  tenth  share  should  be 
satisfied  by  the  payment  of  1000?.;  and  he  gave 
all  the  residue  of  his  said  property,  beyond  the 
sum  of  10,000?.,  equally  to  be  divided  among  his 
nephews  and  nieces.  The  residuary  property  ex- 
ceeded 10,000?.,  and  one  of  the  legatees  of  a  tenth 
share  having  died  in  the  lifetime  of  the  testator: 
— Held,  that  the  nephews  and  nieces  only  took 
the  excess  of  the  residue  above  10,000/.,  and  that 
the  lapsed  share  was  undisposed  of.  Greer  v. 
Pertwee,  15  Law  J.,  N.  S.,  V.  C.  W.,  372. 

A  testator  gave  a  surplus  fund,  constituted  ol 
the  accumulation  of  certain  rents  issuing  out  ol 
freehold  and  leasehold  estates,  to  be  divided  in 
equal  parts  amongst  all  his  children  living  at  his 
death.  By  a  codicil,  the  testator  revoked  the  gift 
to  W.,  one  of  the  children  : — Held,  that  the  share 
which  had  been  given  by  the  will  to  W.  belonged 
to  the  other  children,  and  did  not  devolve  to  the 
heir-at-law  and  next  of  kin  of  the  testator.  Shaw 
v.  M'Mahon,  4  D.  &  W.  431. 

Upon  the  construction  of  a  will  : — Held,  that 
lapsed  legacies  fell  into  the  general,  and  not  into 
a  particular  residue.  Master  v.  Lamprimaudayc, 
2  Coll.  C.  C.  443. 

XIII.  MATTERS  RELATING  TO  THE  EXECUTION  OF 

WILLS. 

On  the  6th  December  J.  S.  made  his  will,  con- 
tained in  the  first  eight  lines  of  the  first  sheet,  the 
remaining  part  of  that  side  and  the  second  side 
being  left  in  blank,  with  the  express  intention  ol 
adding  thereto  :  the  signature  of  the  deceased  and 
the  attesting  witnesses  was  at  the  bottom  of  the 
second  side.  On  the  9th  J.  S.  completed  his  will, 
by  additions  in  the  blanks.  No  re-execution :— 


Held,  that  the  will  as  it  stood  on  the  6th  was 
unduly  executed.  In  the  Goods  of  John  Scarlett, 
10  Jur.  211— P.  C. 

J.  C.  produced  to  two  witnesses  a  paper,  in  his 
own  writing,  contained  on  the  first,  second,  and 
part  of  the  third  sheets  of  paper;  on  the  fourth  was 
written,  also  in  his  writing,  "  signed  by  the 
within-named  J.  C.,  the  testator,  in  the  presence 
of  us,  present  at  the  same  time,  who,  in  his  pre- 
sence, have  subscribed  our  names  as  witnesses." 
There  was  no  other  signature  of  the  deceased, 
who  said  to  the  witnesses  at  the  time,  "  This  is 
my  will,  and  I  want  you  to  sign  it,"  which  they 
accordingly  did  : — Held,  that  the  will  was  not  duly 
executed  under  2  Viet.  c.  26,  s.  9.  In  the  Goods 
of  Joseph  Chaplyn,  10  Jur.  210— P.  C. 

A  married  woman  made  her  will,  with  the  con- 
sent of  her  husband,  expressed  at  the  time,  and 
testified  by  his  being  a  subscribing  witness  to  it. 
After  her  death,  but  before  probate,  he  obtained 
the  will  for  an  alleged  particular  purpose  from  the 
universal  legatee  therein  named,  giving  the  legatee 
at  the  time  a  written  memorandum  containing  his 
sanction  of  the  will.  Subsequently  he  took  out 
letters  of  administration  to  his  wife  as  dead  intes- 
tate:— Held,  that  he  could  not  withdraw  his  as- 
sent so  given,  and  that  an  allegation  pleading  the 
above  facts,  and  others  in  connexion,  was  admis- 
sible on  the  part  of  the  universal  legatee  seeking 
to  establish  the  will.  Maas  v.  Sheffield  and  Shef- 
field, 10  Jur.  417— P.  C. 

A  testator,  having  power  to  appoint  by  will, 
"to  be  by  him  signed  and  published,"  in  the  pre- 
sence of  two  or  more  witnesses,  made  a  will  in 
execution  of  the  power,  which  was  attested  by 
three  witnesses,  in  the  following  form  : — "  We, 
the  undersigned,  attest  to  have  seen  the  above 
testator  sign  the  above  will:" — Held,  that  this 
attestation  was  sufficient  evidence  of  publication. 
Bartholomew  v.  Harris,  15  Law  J.,  N.  S.,  V.  C., 
106. 

Where  a  will  was  written  in  ink,  and  formally 
executed,  and  the  testator  afterwards  drew  a  line 
in  pencil  through  a  clause  of  the  will : — Held,  that 
erasure  in  pencil  raised  no  presumption  of  revoca- 
tion, and  that,  with  other  explanations,  it  was 
properly  regarded  not  as  a  revocation  of  the 
clause,  but  as  merely  deliberative  or  indicative  of 
some  future  and  incomplete  purpose.  Francis  v. 
Grover,  5  Hare,  39;  15  Law  J.,  N.  S.,  99. 

Testator  gave  part  of  his  property  to  A.,  B.,  C., 
and  D.  upon  certain  trusts  for  the  benefit  of  his 
children,  and  gave  the  guardianship  of  them  to  his 
wife  and  his  trustees,  the  said  A.,  B.,  C.,  ami  D., 
who  were  to  maintain  and  educate  them  out  of  the 
trust  property.  By  a  codicil,  reciting  that  he  had 
appointed  A.,  B.,  C.,  and  D.  executors  and  trustees 
of  his  will,  he  revoked  the  appointment,  so  far  as 
regarded  B.,  C.,  and  D.,  and,  in  lieu  of  them,  ap- 
pointed E.  and  F.  to  act  as  trustees  and  executors 
of  his  will  along  with  A.:— Held,  that  the  appoint- 
ment of  B.,  C.,  and  D.,  to  act  "  as  guardians' 
the  children,  jointly  with  A.,  remained  unrevoked. 
In  re  Parke,  14  Sim.  89. 

A  remainder-man  in  fee  joined  with  his  mother, 
the  tenant  for  life,  in  a  mort^i^e  in  Ire,  l>\  which 
it  was  provided,  that  if  the  remainder-man,  In* 
heirs,  executors,  &c.,  should  repay  a  sum  lu.m.n  r,l 
on  a  certain  day,  the  inorl(Mi;r.',  his  hrirs,  or  as- 
signs, should  reconve)  the  esUtes  to  llir  person 
or  persons  for  the.  time  l>nuur  entitled  to  the 
reversion  and  inheritance  of  the  estates,  ni  il  his, 
her,  or  their  heirs  or  assigns,  or  unto  such  oilier 
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person  or  persons,  and  in  such  other  manner  and 
form  as  he,  she,  or  they  should  direct  or  appoint: 
— Held,  that  a  devise  of  the  estates  previously 
made  by  the  remainder-man  was  not  revoked  by 
the  mortgage.  Youde  v.  Jones,  14  Sim.  162. 

Testator  bequeathed  a  year's  wages  and  ISO/,  to 
his  servant,  I.  F.  By  a  codicil  he  revoked  those 
bequests,  and  gave  I.  F.  an  annuity  in  lieu  of 
them.  By  a  subsequent  codicil  he  revoked  every 
gift  in  his  will  bequeathed  to  I.  F.,  his  late  butler, 
both  the  one  year's  wages  and  the  further  pecuniary 
Jegacy  of  150/.: — Held,  that  the  annuity  given  by 
the  p.-ior  codicil  was  not  revoked.  Pratt  v.  Pratt, 
14  Sim.  129. 

A  married  woman,  having  power,  under  her 
marriage  settlement,  to  dispose  of  personal  estate 
by  a  will,  to  be  signed  and  published  by  her  in 
the  presence  of  two  or  more  credible  witnesses, 
made  her  will  in  pursuance  of  the.  power,  and 
signed  her  name  at  the  foot  of  it.  Then  followed 
the  signatures  of  three  witnesses,  and  below  those 
signatures  was  a  memorandum  in  the  handwriting 
of  the  testatrix,  to  the  effect  that  the  will  had  been 
signed  and  sealed  by  her,  in  the  presence  of  the 
above  three  witnesses.  Upon  the  examination  of 
the  witnesses  after  the  death  of  the  testatrix,  two 
of  them  deposed  to  the  testatrix  having  signed  the 
will  in  the  presence  of  all  the  witnesses,  but  the 
third  stated  her  belief  that  the  will  had  been 
signed  before  the  witnesses  entered  the  room : — 
Held,  that,  coupling  the  memorandum  with  the 
testimony  of  the  witnesses,  there  was  sufficient 
evidence  of  signing  in  the  presence  of  the  wit- 
nesses, or  two  of  them,  to  satisfy  the  requisition 
of  the  power  in  that  respect.  Warren  v.  Postle- 
thwaite,  2  Coll.  C.  C.  108. 

Held,  also,  that  the  testatrix  calling  the  witnesses 
to  attest  her  will,  sealing  it,  and  declaring  it  to  be 
her  act,  (which  circumstances  were  given  in  evi- 
dence), thereby  published  her  will  within  the 
meaning  of  the  power.  Ib. 

Held,  further,  that  as  no  attestation  clause  was 
required  by  the  power,  the  omission  of  any  state- 
ment as  to  publication  in  the  memorandum,  (con- 
sidered as  an  attestation  clause),  was  immaterial. 
Ib. 

Held,  therefore,  under  all  the  circumstances  of 
the  case,  that  the  will  was  a  due  execution  of  the 
power.  Ib. 

Where  an  attestation  clause  is  not  required,  the 
mere  circumstance  that  there  is  an  attestation 
clause  specifying  certain  things,  does  not  exclude 
evidence  that  other  things  were  done  besides  those 
which  are  attested.  Ib. 

Testator,  by  will,  distributed  7300Z.  stock 
amongst  several  legatees,  except  200Z.  surplus  of 
the  stock,  which  he  directed  to  be  applied  in  de- 
fraying any  necessary  expenses.  By  a  codicil, 
dated  two  years  after  the  will,  at  which  time  there 
was,  by  reason  of  certain  erasures  made  in  his 
will,  a  much  larger  surplus  than  200/.  stock,  he 
left  "  the  surplus  of  his  money  in  the  funds,"  to 
be  appropriated  as  his  executors  might  think  pro- 
per, among  the  several  legatees.  By  a  subsequent 
codicil,  dated  a  few  days  after  the  former,  the  tes- 
tator, after  bequeathing  certain  snuff-boxes,  &c., 
and  stating  that  there  appeared  "  a  surplus  remain- 
ing after  the  legatees  aforesaid  were  paid,"  begged 
his  executors  to  distribute  the  same  among  the 
children  of  his  son  W.  There  was  property  of 
inconsiderable  amount  besides  stock  to  which  the 
residuary  bequests  contained  in  the  last  codicil 
might  be  applied : — Held,  that  that  bequest  did 


not  operate  as  a  revocation  of  the  bequest  of  the 
surplus  of  the  funds  contained  in  the  second  codi- 
cil. Inglefield  v.  Coghlan,  2  Coll.  C.  C.  247. 

Will  executed  by  a  blind  testatrix  established. 
The  will  being  in  conformity  with  the  instructions 
given  by  the  testatrix  to  her  solicitor,  though  not 
proved  to  have  been  read  over  to  the  testatrix 
previous  to  execution.  Edwards  v.  Fincham, 
4  Moore,  198. 

The  mere  circumstance  of  the  deceased  having 
called  in  two  witnesses  "  to  sign  a  paper  for  him," 
(which  they  did  in  his  presence,)  but  without  any 
explanation  of  the  nature  of  the  instrument  being 
made  to  them,  or  the  witnesses  being  able  to  see 
if  any  signature  or  writing  was  upon  it  when  they 
attested  it: — Held,  by  the  Judicial  Committee  of 
the  Privy  Council,  affirming  the  judgment  of  the 
Prerogative  Court,  not  to  amount  to  an  acknow- 
ledgment of  the  signature  of  the  deceased,  so  as 
to  satisfy  the  provisions  of  1  Viet.  c.  26,  s.  9,  and 
probate  refused  to  such  paper.  Holt  v.  Genge, 
4  Moore,  265. 

XIV.  EVIDENCE  IN  AID  OF  CONSTRUCTION. 

A  testatrix  gave  legacies  of  Consols  to  certain 
parties,  but,  at  the  date  of  her  will  and  her  death, 
she  had  no  stock  of  any  kind  ;  but  it  appeared,  by 
evidence,  that,  being  a  few  years  previously  pos- 
sessed of  Consols,  she  sold  them,  and  placed  the 
proceeds  in  the  hands  of  a  friend,  who  paid  her 
annually  the  amount  she  had  previously  received 
for  dividends,  as  for  interest  on  the  money,  which 
continued  in  the  friend's  hands  till  the  testatrix's 
death  : — Held,  that  the  testatrix  was  under  a  mis- 
take as  to  her  property,  and  evidence  of  the  above 
facts  was  admissible  to  show  how  the  mistake 
arose;  and  that  the  legatees  of  stock  were  entitled 
to  be  paid  out  of  the  general  estate.  Lindgren  v. 
Lindgren,  15  Law  J.,  N.  S.,  Chan.,  428 ;  10  Jur. 
674.— M.  R. 


XV.  EFFECT  OF  PARTICULAR  WORDS. 

A  testator,  by  his  will,  gave  his  residuary  per- 
sonal estate  to  his  wife  daring  life  or  widowhood, 
with  remainder  to  his  children  at  twenty-one,  and 
with  a  gift  over,  on  failure  of  such  children,  unto 
and  equally  between  his  next  of  kin,  according  to 
the  Statute  of  Distributions : — Held,  that,  under 
the  gift  over,  the  next  of  kin  at  the  testator's 
death,  (who  were  his  children),  and  not  the  next 
of  kin  at  the  time  the  gift  over  took  effect,  were 
entitled.  Seifferth  v.  Badham,  10  Jur.  892 — 
M.  R. 

Bequest  to  testator's  brothers  and  sisters,  A.,  B., 
and  C.,  for  their  several  lives,  share  and  share 
alike  ;  and  after  the  decease  of  either  of  them, 
then  as  to  the  share  or  shares  of  one  or  other  of 
them  so  dying,  the  testator  bequeathed  the  same 
to  the  issue  of  the  body  or  bodies  of  him,  her,  or 
them  so  dying,  begotten  or  to  be  begotten  by  their 
present  husbands,  share  and  share  alike,  for  ever. 
Assuming  that  A.,  B.,  and  C.,  took  life  estates  only 
in  the  fund,  the  Court  was  of  opinion  that  the 
words  "  issue  of  the  body,"  &c.,  comprehended 
not  only  children,  but  grandchildren,  and  more 
remote  descendants  of  A.,  B.,  and  C.  Evans  v. 
Jones,  2  Coll.C.  C.  516. 

Bequest  of  1000Z.  stock  to  a  married  woman, 
"  solely  and  entirely  for  her  own  use  and  benefit 
during  her  life,"  is  a  bequest  to  her  for  life  to  her 
separate  use.  Inglefield  v.  Coghlan,  2  Coll.  C.  C. 
247. 
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In  adjudicating  on  cases  involving  the  meaning 
of  the  words  "issue"  or  "  children,"  the  whole 
context  of  the  will  must  be  taken  into  considera- 
tion, and  the  court  will,  where  the  context  is 
doubtful,  adopt  such  a  construction  as  will  best 
effect  the  intention  of  the  testator,  and  tend  to  the 
general  benefit  of  the  family,  which  is  the  object 
of  the  bequest.  In  the  case,  however,  of  a  gift  to 
"  all  and  every  the  respective  issues  of  the  testa- 
tor's daughters,  either  sons  or  daughters,"  follow- 
ed by  the  frequent  use  in  a  subsequent  part  of  the 
will  of  the  word  "  issue,"  it  was  held  that  the 
word  "  issues"  ought  not  to  be  extended  or  enlar- 
ged so  as  to  comprise  the  issue  of  a  deceased  child 
of  one  of  the  testatrix's  daughters.  Farrant  v. 
Nicholls,  15  Law  J.,  N.  S.,  M.  R.,  259. 

A  married  woman,  by  her  will,  bequeathed  her 
separate  property,  upon  trusts  for  the  benefit  of 
her  son  and  daughter,  and  their  children  ;  and  in 
case  her  said  son  and  daughter  should  die  without 
leaving  children  who  should  attain  a  vested  inte- 
rest under  the  will,  upon  trust  for  the  person  or 
persons  of  the  blood  and  kindred  of  the  testatrix 
who  would  be  entitled  to  the  same  as  her  next  of 
kin,  in  case  she  had  died  intestate  and  unmarried. 
Upon  the  death  of  the  testatrix,  leaving  her  son 
and  daughter  surviving, — Held,  that  th$  word 
"unmarried"  was  not  to  be  construed  "without 
having  been  married,"  so  as  to  exclude  the  testa- 
trix's children  ;  and  that,  consequently,  the  next  of 
kin  of  the  testatrix,  other  than  her  children,  were 
not  necessary  parties  to  a  suit  for  the  administra- 
tion of  the  estate.  Coventry  v.  La.uderda.le  (Earl), 
10  Jur.  793. 

The  word  "  unmarried"  is  flexible  in  its  mean- 
ing, and  may  be  construed  to  mean  "never  having 
been  married,"  or  simply  "  unmarried  at  the  time 
of  the  death,"  according  to  the  obvious  meaning 
of  the  parties,  as  manifested  by  the  words  of  the 
instrument,  or  the  nature  of  the  transaction  itself.  Ib. 

A  testator,  by  his  will,  gave  his  freehold,  copy- 
hold, and  leasehold  estates,  and  all  his  estates  in 
the  funds  of  England,  to  A.,  in  strict  settlementin 
tail  male,  remainder  to  B.  in  strict  settlement  in 
tail  male,  remainder  to  C.  in  strict  settlement  in 
tail  male;  "and,  in  default  of  such  issue,  I  give 
and  devise  the  same  to  my  own  right  heirs  for 
ever."  In  the  will  was  also  contained  a  power  to 
his  executors,  with  the  consent  of  the  person  in 
possession  of  the  settled  estate,  to  lay  out  and 
invest  the  residue  and  surplus  of  his  personal  es- 
tate in  the  purchase  of  other  estates,  to  be  settled 
to  the  same  uses  as  the  other  estates,  &c.  A.  and 
B.  died  in  the  lifetime  of  the  testator.  C.  survived 
him,  and  was  his  heir-at-law.  Upon  a  bill  filed  by 
the  representatives  of  the  testator's  sole  next  of 
kin — Held,  that  the  heir-at-law,  and  not  the  next 
of  kin  of  the  testator,  was  entitled  to  the  personal 
estate,  under  the  bequest  "  to  my  own  right  heirs 
for  ever."  De  Beauvoir  v.  De  Beauvoir,  10  Jur. 
466— V.  C.  E. 

A  testator,  after  giving  certain  freehold  estates 
upon  trusts  for  A.  for  life,  then  for  her  first  and 
other  sons  in  tail,  with  remainder  for  her  daugh- 
ters, as  tenants  in  common,  with  divers  remain- 
ders over,  gave  leasehold  and  copyhold  property, 
(of  the  nature  of  personalty),  upon  trusts  similar 
thereto,  yet  so  that  the  same  should  not  vest  ab- 
solutely in  any  child  of  a  tenant  for  life,  unless 
such  child  should  attain  twenty-one,  "  and  so  that, 
in  default  of  any  person  becoming  entitled  thereto 
under  this  my  will,  the  same  shall  be  in  trust  for 
my  personal  and  not  my  real  representative." 
The  testator  made  his  wife  sole  residuary  legatee 


of  his  personal  estate,  and  sole  executrix  of  his 
will.  The  limitations  of  the  leasehold  and  cops- 
hold  property  to  the  children  failed,  and,  on  the 
death  of  the  surviving  tenant  for  life,  a  question 
was  made,  whether  the  next  of  kin  of  the  testator 
at  the  time  of  his  death,  or  the  next  of  kin  of  the 
testator  at  the  time  of  the  death  of  the  surviving 
tenant  for  life,  or  the  widow,  as  sole  residuary 
legatee  and  sole  executrix,  were  or  was  entitled  : — 
Held,  that  the  administrator  of  the  widow  was  en- 
titled, to  the  exclusion  of  both  classes  of  next  of 
kin.  Smith  v.  Barneby,  10  Jur.  748— V.  C.  K.  B. 

The  words  "personal  representative,"  or  the 
words  "  legal  personal  representative,"  must  or- 
dinarily and  prima  facie  be  taken  to  mean  "  execu- 
tors or  administrators."  Ib. 

Testator  directed  one-half  of  the  interest  of  his 
residue  to  be  paid  to  his  daughter  and  only  child, 
and  the  other  half  to  his  wife,  during  their  joint 
lives;  and  that,  if  his  daughter  survived  her  mo- 
ther, or  married,  and  left  issue,  then  that  the 
whole  of  the  capital  should  be  paid  to  her,  after 
his  wife's  death  ;  but  if  she  died  first  without  mar- 
rying or  leaving  issue,  then  that  the  trustees 
should  accumulate  the  interest  of  the  residue,  so 
far  as  it  was  not  directed  to  be  paid  to  his  wife ; 
and  that  on  her  death  one-half  of  the  capital  should 
be  divided  amongst  his  nearest  of  kin,  and  the 
other  half  amongst  his  wife's  nearest  of  kin.  The 
daughter  was  the  testator's  nearest  of  kin  at  his 
death.  She  died  a  spinster  before  her  mother. 
At  the  mother's  death  the  testator's  sister  was  his 
nearest  of  kin  : — Held,  that  by  "  my  nearest  of 
kin"  the  testator  meant  his  nearest  of  kin  at  his 
own  death,  and  not  at  the  death  of  his  wife,  and 
consequently  that  the  personal  representative  of 
his  daughter  and  not  his  sister,  was  entitled  to  one 
moiety  of  the  residue.  Urquhart  v.  Urquhart, 
13  Sim.  613. 

A  testator  gave  his  farm  of  A.  with  the  stock 
and  one  third  of  his  residuary  property  to  his 
grandson  X.,  and  his  farms  of  B.  and  C.,  with  re- 
maining two  thirds  of  the  residue  of  his  property, 
to  his  grandsons  Y.  and  Z.,  and  bequeathed  to  his 
wife  an  annuity  to  be  paid  to  her  during  her  life 
by  his  said  three  grandsons,  share  and  share  alike. 
The  farms  of  A.,  B.,  and  C.  were  held  under  termi- 
nable leases,  and  the  testator  declared  that  his 
said  grandsons  or  their  heirs,  "on  the  fall  of  any 
lease,  were  to  be  equal  sufferers  pursuant  to  their 
respective  proportions."  The  testator,  at  the  time 
of  making  his  will,  and  at  the  time  of  his  death, 
was  also  seised  for  two  lives  of  the  farm  of  Black- 
acre,  which  passed  under  his  will  as  part  of  his 
residuary  property  :— Held,  that,  on  the  fall  of  the 
leases  under  which  A.,  B.,  and  C.  were  held,  a  pur- 
chaser of  Blackacre  would  not  be  liable  to  a 
demand  for  contribution,  for  that  the  true  con- 
struction of  the  clause  declaring  that  the  grandsons 
were  to  be  equal  sufferers  on  the  fall  of  any  lease, 
was  that  which  confined  its  operation  to  the  lease! 
specifically  mentioned  and  devised  by  the  will. 
Spunner  v.  Dwyer,  4  Dru.  &  W.  477. 

The  words  "  per  stirpes"  held  to  import  not 
only  distribution  but  succession,  or  some  species 
of  representation.  Dirt;  \.  iMcy,  S  Hoa.  -M  I. 

Testatrix  bequeathed  as  follows  :  "  To  my  niece 
M.  M.,  daughter  of  my  nephew  I..  M..  "l>/.  To 
A.  L.  and  M.  L.,  son  and  daughter  «•!'  my  late 
niece  M.  L.,  30/.  each,"  and  she  i;a\i-  all  tin-  resi 
due  of  her  property  not  thereinafter  disposed  of, 
unto  and  equally  to  be  divided  amongst  all  her 
nephews  and  nieces.  Afterwards  she  gave  a  spe- 
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cific  legacy  to  M.  L.,  and  described  her  as  her 
niece: — Held,  that  by  the  words  "my  nephews 
and  nieces"  in  the  residuary  bequest  the  testatrix 
meant  not  only  her  nephews  and  nieces,  but  their 
children  also.  James  v.  Smith,  14  Sim.  214. 


XVI.  MISCELLANEOUS. 

An  instrument  made  by  P.  C.  in  the  East  Indies 
contained  a  power  of  attorney  to  E.  C.  to  receive 
the  rents  of  property  in  England,  and  hold  the 
proceeds  for  her  own  use,  until  the  return  of  P.  C 
to  England,  or,  in  the  event  of  his  death,  assignee 
to  her  the  sole  claim  to  the  said  property,  to  be 
held  by  her  during  her  life,  and  disposed  of  by  her 
at  her  death,  and  reserved  right  to  the  said  pro- 
perty on  his  arrival  in  England,  when  the  term  o: 
E.  C.'s  occupancy  was  at  an  end.  The  instrumenl 
was  sent  to  E.  C.: — Held,  that  this  was  a  valid 
will.  Doe  d.  Cross  v.  Cross,  15  Law  J.,  N.  S.,  Q. 
B.,  217;  10  Jur.  564. 

A  bill  being  filed  by  the  personal  representative 
and  specific  legatee  of  the  late  so-styled  Princess 
Olive  of  Cumberland,  claiming  against  the  Duke  ol 
Wellington,  as  the  surviving  executor  of  the  will 
of  George  IV,  payment  of  a  legacy  of  15,OOOZ., 
alleged  to  have  been  bequeathed  to  the  princess 
by  a  will  of  George  III,  and  to  be  payable  out  ol 
property  of  George  III,  applicable  for  that  purpose 
under  the  act  39  &  40  Geo.  3,  possessed  by  George 
IV;  and,  it  appearing  on  the  face  of  the  bill  that 
neither  the  will  of  George  III.  nor  that  of  George 
IV.  had  been  proved  in  the  Ecclesiastical  Court,  a 
demurrer  to  the  bill  was,  on  that  ground,  allowed, 
notwithstanding  that  it  was  alleged  in  the  bill  that 
the  Ecclesiastical  Court  had  no  jurisdiction  to 
grant  probate  of  the  wills  in  question.  Ryves  v. 
Wellington  (Duke),  10  Jur.  697,  M.  R. 

Semble,  a  petition  of  right  was  the  proper 
remedy  to  obtain  payment  of  the  legacy  from 
George  IV.  Ib. 

Quaere,  whether  the  Statute  of  Limitations  ap- 
plies to  a  claim  by  a  subject  against  the  sovereign, 
enforceable  only  by  petition  of  right.  Ib. 

A  person,  having  some  Dutch  bonds  and  the 
title-deeds  of  certain  estates,  which  he  keeps  in  a 
box,  delivers  the  key  of  the  box  to  I.,  in  whose 
house  he  lives,  and  with  whom  he  is  on  terms  of 
intimacy,  and  tells  a  third  person  that  the  contents 
of  the  box  belong  to  I.  He,  however,  keeps  pos- 
session of  the  box,  directing  I.  to  open  it  for  him 
from  time  to  time  as  occasions  require.  He  also 
receives  the  dividends  due  on  the  bonds.  A  few 
weeks  before  his  death,  being  in  his  80th  year, 
and  infirm  in  health,  he  directs  his  nurse  to  de- 
liver the  box  to  L,  which  she  accordingly  does, 
and  I.  keeps  the  box  till  his  death.  Upon  the  box 
being  subsequently  opened,  the  envelope  in  which 
the  bonds  are  contained  is  found  to  be  addressed, 
in  the  handwriting  of  the  deceased,  to  the  wife 
and  sisters  of  I.,  with  a  direction  that  it  is  to  be 
delivered  "unopened;"  and  attached  to  the  en- 
velope is  a  letter  addressed  by  the  deceased  to  the 
same  persons,  stating  the  shares  in  which  each  is 
to  have  the  benefit  of  the  bonds  ;  stating  also,  by 
way  of  postscript  to  I.,  that  the  writer  takes  this 
course  solely  to  evade  the  legacy  duty,  and  that 
he  recommends  perfect  silence  on  the  subject. 
The  transaction  amounts  neither  to  a  gift  inter 
vivos  nor  to  a  donatio  mortis  causa  in  favour  of 
the  wife  and  sisters  of  I.  Farquharson  v.  Cave, 
2  Coll.  C.  C.  356;  15  Law  J.,  N.  S.,  V.  C.,  137. 

To  constitute    a   donatio   mortis    causa,    there 


must  be  a  complete  delivery  by  the  donor  of  the 
subject-matter  of  the  gift  under  the  apprehension 
of  death,  and  under  the  implied  trust  of  its  being 
returned  if  he  should  require  it,  or  should  re- 
cover. Ib. 


WILL — See  LEGACY,  POWER. 

I.  MATTERS   RELATING   TO   THE  FORM,  EXECU- 
TION, &c.,  OF  TESTAMENTARY  INSTRUMENTS. 
II.  MATTERS    RELATING    TO    THE   CONSTRUCTION 

OF  DEVISES  OF  REAL  ESTATE. 
III.  MATTERS    ARISING    OUT    OF    TESTAMENTARY 
DISPOSITIONS  (GENERALLY). 

I.  MATTERS  RELATING  TO  THE  FORM,  EXECUTION, 
&c.,  OF  TESTAMENTARY  INSTRUMENTS. 

Generally.] — A  paragraph  in  a  paper  in  the  fol- 
lowing words: — "The  above-named  bonds  were 
restored  by  A.,  and  are  placed  in  the  hands  of  B., 
in  trust  for  the  use  of  C.,  after  my  decease," — 
Held,  to  be  testamentary,  notwithstanding  a  deli- 
very of  the  bonds  had  taken  place,  and  in  the 
donor's  last  illness.  Tapley  v.  Kent,  1  Rob.  EC. 
Rep.  400. 

The 'will  contained  alterations  and  erasures 
affecting  the  amount  and  objects  of  the  testator's 
bounty,  the  existence  of  which,  at  the  time  of  the 
execution,  the  attesting  witnesses  could  not  de- 
pose to  : — Held,  by  the  Judicial  Committee  of  the 
Privy  Council,  there  being  an  absence  of  all  direct 
evidence  as  to  the  alterations  and  erasures,  that 
the  presumption  of  law  was,  that  such  alterations 
and  erasures  were  made  after  the  execution  of  the 
will,  and  probate  of  the  will  granted  in  its  original 
form.  Cooper  \.  Bockett,  4  E.  F.  Moo.  419  ;  10 
Jur.  931. 

Principles  upon  which  a  court  of  probate  pro- 
ceeds in  the  admission  of  testamentary  papers  of 
persons  of  alleged  incapacity  from  age  or  infirmity. 
Jones  v.  Godrich,  5  E.  F.Moo.  16. 

Testatrix  being  of  the  age  of  eighty-six,  and,  as 
alleged,  of  feeble  and  impaired  mind,  having  no 
near  relations,  by  her  will  and  two  codicils  gave 
to  her  medical  attendant  (who  was  a  stranger  to 
her  in  blood,  but  in  whose  house  she  resided)  the 
bulk  of  her  property,  appointing  him  sole  executor 
and  residuary  legatee.  The  will  was  executed  in 
bis  house,  and  prepared  by  his  attorney,  and  was 
at  variance  with  her  previous  testamentary  dispo- 
sitions, which  were  in  favour  of  her  distant  rela- 
;ives.  The  Prerogative  Court  being  satisfied  of 
;he  testamentary  capacity  of  the  testatrix,  upon 
:he  balance  of  evidence  negativing  the  alleged 
"raud,  admitted  the  will  and  codicils  to  proof.  On 
appeal,  the  sentence,  so  far  as  it  related  to  the 
.vill  and  first  codicil,  affirmed  by  the  judicial  com- 
mittee of  the  Privy  Council  ;  but  a  further  allega- 
tion, pleading  facts,  noviter  ad  nntitiam  perventa, 
)eing  brought  in,  the  second  codicil  was  pro- 
nounced against,  and  the  sentence  of  the  Prero- 
ative  Court  to  that  extent  reversed.  Ib. 

An  attorney,  who  prepared  a  testamentary  pa- 
jer  at  the  instance  of  the  party  benefited  by  it,  is 
lot  privileged,  on  the  ground  of  professional  con- 
fidence, to  withhold  from  the  Court  facts  relating 
o  contemporaneous  acts  upon  which  he  founded 
lis  opinion  of  the  testamentary  capacity  of  the 
)arty  making  the  will.  2b. 

The  Prerogative  Court  refused  probate  to  a  will 
of  a  feme  covert,  made  in  pursuance  of  a  power, 
because  it  was,  upon  the  face  of  it,  not  executed 
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according  to  the  requisites  of  the  power: — Held, 
on  appeal  by  the  judicial  committee  of  the  Privy 
Council  reversing  such  sentence,  that  such  will 
was  entitled  to  probate,  the  Ecclesiastical  Courts 
having  no  jurisdiction  to  inquire  as  to  the  due 
execution  of  the  power,  but  simply  to  grant  pro- 
bate, leaving  it  to  a  court  of  equity  to  determine 
the  question  of  the  due  execution  of  the  power. 
Barnes  v.  Vincent,  5  E.  F.  Moo.  201;  10  Jur.  233. 

The  words  "  foot  or  end"  (7  Will.  4  &  1  Viet. 
c.  26,  s.  9)  are  to  be  construed  strictly;  and  the 
signature  of  the  deceased,  as  distinguished  from 
the  attestation  clause,  is  to  be  made  at  the  foot  or 
end  (strictly  read)  of  the  will.  An  allegation 
pleading  circumstances  fully  accounting  for  the 
signature  being  at  some  distance  from  the  termi- 


nation of  the  will  rejected. 
103— Pre.  C. 


Srnee  v.  Brye,  12  Jur. 


The  attesting  witnesses  to  a  will  could  not  re- 
member whether  it  was  executed  in  their  joint 
presence  or  not.  Probate  granted  on  the  pre- 
sumption that  the  will  was  executed  in  compli- 
ance with  the  requisites  of  the  statute.  Leach, 
In  the  Goods  of,  12  Jur.  381— Pre.  C. 

A  will,  bearing  date  3d  March,  1840,  contained 
a  legacy  of  1000/.  to  E.  0.  obliterated,  and  oppo- 
site the  obliteration  the  deceased  had  written, 
"  erased  by  me,M.  L."  The  first  codicil,  bearing 
date  28th  July,  1843,  gave  a  legacy  of  1000Z.  to  S. 
L.  The  second  codicil,  the  contents  of  which 
were  immaterial,  bore  date  27th  July,  1844.  The 
words  obliterated  were  made  out  by  evidence. 
Declarations  of  the  deceased,  as  to  an  alteration  in 
her  will,  were  deposed  to,  but  the  witnesses  could 
not  fix  the  time  when  they  were  made,  whether 
before  or  after  the  dates  of  the  codicils  : — Held, 
that  probate  must  pass  of  the  will  without  the  alter- 
ation, on  the  presumption  that  it  was  made  after 


the  execution  of  the  codicils. 
slow,  12  Jur.  465— Pre.  C. 


Lushington  v.  On- 


A  paper,  dated  twenty-seven  years  before  the 
death  of  the  alleged  testatrix,  containing  the  words 
"Legacies  hereinafter  mentioned,"  and  ending 
with  the  words  "  as  follows,"  was  written  on  one 
side  of  half-a-sheet  of  letter  paper.  No  legacies 
were  mentioned.  The  residuary  legatee  for  life 
had  died,  and  on  the  back  of  the  paper  the  de- 
ceased had  written  unconnected  words,  &c.  The 
paper  was  signed  by  the  deceased  and  attested  by 
three  witnesses,  and  was  found  in  a  drawer  among 
some  clothes  : — Held,  that  such  paper,  in  the  ab- 
sence of  evidence  showing  that  the  deceased 
adhered  to  it  at  her  death,  was  not  entitled  to  pro- 
bate. Squires  v.  Carter,  12  Jur.  587 — Pre.  C. 

J.  S.,  by  will  and  two  codicils  gave  his  whole 
property  to  his  wife  for  life,  with  a  power  of  ap- 
pointment among  their  children  ;  by  a  subsequent 
will  in  1843,  he  gave  his  property  in  trust  for  his 
children.  This  latter  will  had,  amongst  others, 
two  clauses;  first,  "  This  my  will  is  to  have  effect 
only  after  the  death  of  my  wife  ;"  the  other,  "  In 
the  event  of  my  wife  surviving  me,  I  hereby  autho- 
rize her  to  cancel  and  destroy  this  will."  The  wife 
survived  and  did  not  destroy  the  will."  On  the 
envelopes  of  the  several  papers  were  unattested 
memoranda  to  a  similar  effect : — Held,  that  all  the 
four  papers  were  entitled  to  probate,  as  together 
forming  the  will  of  the  testator;  that  the  memo- 
randa, being  unattested,  had  no  effect ;  that  the  tes- 
tator could  not  delegate  a  power  to  destroy  his  will 
after  his  death,  the  7  Will.  4  &  1  Viet.  c.  26,  e.  20, 
requiring  the  destruction  to  be  in  the  presence  and 


by  the    direction   of  the    testator. 
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Hit  her  don,  12  Jur.  779 — Pre.  C. 

J.  C.  left  a  will,  written  in  her  own  hand  on  the 
first  and  third  sides,  the  second  side  being  left  in 
blank,  and  the  third  consisting  merelj  of  ;t  elause 
revoking  all  other  wills  ;  the  names  of  the  deceased 
and  the  two  witnesses  were  written  at  the  end  of 
the  clause  on  the  third  side.  Probate  granted 
Carder  (in  the  goods  of),  12  Jur.  966— Pre.  C. 

Where  there  are  circumstances  of  suspicion 
attending  the  making  and  execution  of  a  testamen- 
tary paper,  as  where  the  party  propounding  it  is 
the  person  benefited,  and  he  prepared  the  paper, 
and  had  it  executed  at  a  time  when  the  testator 
was  supposed  to  be  dying,  the  Court  of  Probate 
requires  proof  to  satisfy  it  that  the  testator  was 
aware  of  the  contents  of  the  paper,  and  approved 
of  it.  And  this  rule  has  not  been  altered  by  the 
late  Wills  Act,  7  Will.  4  &  1  Viet.  c.  26,  which 
assimilates  the  formalities  for  the  execution  of 
wills  of  real  and  personal  estate.  But  proof  of 
actual  reading  over  of  the  paper  to  the  testator  is 
not  necessary.  Mictiellv.  Thomas,  12  Jur.  967 — 
Pri.C. 

A  will  was  prepared,  with  the  amount  of  lega- 
cies left  in  blank;  at  the  death  of  the  testator,  the 
will  was  found  duly  executed,  with  the  amounts 
filled  up,  some  in  red  and  some  in  black  ink,  in 
the  testator's  handwriting.  The  will  was  inclosed 
in  an  envelope,  which  had  been  opened  and  re-seal- 
ed. Probate  decreed  of  the  will  with  the  legacies 
in  black  ink,  rejecting  those  in  red  ink,  on  the  pre- 
sumption that  the  latter  only  were  inserted  after 
execution.  Birch  v.  Birch,  12  Jur.  1057 — Pre.  C. 

By  deed  of  settlement,  a  power  of  appointment 
over  certain  sums  of  stock  was  given  to  husband 
and  wife  jointly  ;  and  in  case  of  the  death  of  the 
husband  during  the  life  of  the  wife,  the  property 
was  settled  upon  the  wife  absolutely.  The  wife 
executed  the  power  alone  during  her  husband's 
lifetime.  The  husband  died  first;  and,  upon  the 
death  of  the  wife,  probate  of  herwill  was  granted, 
so  far  as  concerned  the  interest  which  the  deceased, 
by  virtue  of  the  settlement,  had  power  to  appoint : 
— Held,  that  the  wife  having  executed  the  will 
during  her  husband's  lifetime,  when  she  had  no 
separate  power  of  appointment,  the  will  was  inva- 
lid ;  and  that,  although  the  24th  section  of  the 
Wills  Act  directed  that  every  will  should  speak 
from  the  death  of  the  testator,  it  could  not  be  con- 
strued to  apply  to  wills  which  were  void  ab  initio, 
nor  could  the  probate  which  was  granted  of  the 
will,  in  respect  of  an  invalid  appointment,  have 
the  effect  of  rendering  it  valid.  Price  v.  Parker, 
17  L.  J.,  Chanc.,  398— V.  C.  E. 

P.,  being  in  India,  in  1840,  executed  the  follow- 
ing instrument,  attested  by  two  witnesses  :  — 
"  Know  all  men  &c.,  that  I  make,  &c.,  K.  my  law- 
ful attorney,  for  me,  in  my  name,  and  to  mv  use, 
to  ask,  demand,  &c.,  or  receive  the  possession  of, 
or  produce  of  the  rent  of  the  freehold  of  &<•. 
I  do  empower  her,  the  said  K.,  to  hold  and  retain 
all  proceeds  of  the  said  property  for  her  own  IIM- 
until  I  may  return  to  England,  and  rlaim  posses- 
sion in  person  ;  or,  in  the  event  of  my  death.  1  do 
hereby,  in  my  nnme,  assign  and  deliver  to  the  said 
E.  the  sole  claim  to  the  before-mentioned  property, 
to  be  held  by  her  during  her  lite,  and  i'ispoM-,1  of 
by  her  as  she  may  deem  proper  at  the  tune  of  her 
death;  at  the  same  time  1  wish  it  to  lie  under- 
stood, that  I  claim  all  right  and  title  to  the  said 
property  on  my  arrival  in  (ireat  Hritain,  when  the 
term  of  the  said  E.'s  occupancy  shall  be  consider- 
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ed  at  an  end.  In  witness  &c."  The  instrument 
was  acted  on  as  a  power  of  attorney  by  E.  After- 
wards, P.  died  in  India,  without  returning  to 
Great  Britain,  and  left  E.  surviving: — Held,  that 
the  instrument  operated,  on  P.'s  death,  as  a  devise 
to  E.  Doe  d.  Cross  v.  Cross,  8  Q.  B.  714. 

Insanity  of  Testator,  Effect  of.]  — Insanity  having 
once  existed  in  the  shape  of  delusions,  the  absence 
of  those  delusions  is  the  test  of  restoration;  and 
where  the  evidence  fails  to  show  that  this  test  has 
been  applied,  although  the  deceased  may  have 
been  apparently  of  sound  mind,  the  testamentary 
papers  propounded  may  be  pronounced  against  on 
the  grounds  of  failure  of  proof.  Grimani  v.  Dra- 
per, 12  Jur.  925— Pre.  C. 

If  the  mind  is  unsound  on  one  subject,  pro- 
vided that  unsoundness  is  at  all  times  existing 
upon  that  subject,  it  is  erroneous  to  suppose  such 
a  mind  really  sound  on  other  subjects.  Therefore, 
be  the  will  of  such  a  person  apparently  ever  so 
rational  and  proper,  it  is  void.  Waring  v.  War- 
ing, 12  Jur.  947— Pri.  C. 

A  delusion  is  the  belief  of  things  as  realities, 
which  exist  only  in  the  imagination  of  the  indivi- 
dual. The  incapacity  of  the  mind  to  struggle 
against  a  delusion  constitutes  unsoundness.  lb. 

To  constitute  a  "lucid  interval,"  the  party 
must  freely  and  voluntarily,  and  without  design  of 
pretending  sanity,  confess  his  delusion,  lb. 

Where  delusions  are  proved  to  have  existed 
both  before  and  after  the  factum,  the  presumption 
is,  that  they  existed  at  the  time  of  the  factum,  and 
the  proof  of  a  lucid  interval,  at  the  time  of  the 
factum,  is  thrown  upon  the  party  propounding  the 
will  ;  and  it  is  immaterial  that  the  delusions  do  not 
appear  upon  the  will.  lb. 

Codicil.] — Testator,  by  his  will,  made  in  1823, 
directed  his  executors  to  pay  any  legacies  he 
might  afterwards  give  by  any  testamentry  writing, 
witnessed  or  not ;  and  after  making  various  codi- 
cils, he,  in  1838,  made  a  codicil,  which  was  signed 
but  not  attested  ;  and  by  a  further  codicil  in  1839, 
duly  signed  and  attested,  he  declared  that  he 
thereby  "ratified  and  and  confirmed  his  said  will 
and  codicil :" — Held,  that  such  general  reference 
was  not  sufficient  to  identify  and  so  incorporate 
the  codicil  of  1838  in  that  of  1839,  and  probate  of 
such  codicil  refused.  Croker  v.  Hertford,  (Mar- 
quis of),  4  E.  F.  Moo.  339. 

E.  W.  made  a  will,  and  subsequently  two  codi- 
cils. Some  time  afterwards  he  burnt  the  will,  at 
the  same  time  expressing  his  intention  not  to  re- 
voke the  codicils,  and  to  make  a  new  will.  He 
died  without  making  such  new  will,  and  leaving  the 
two  codicils: — Held,  that  the  two  codicils  were 
entitled  to  probate,  the  intention  of  the  dec-eased 
that  they  should  operate  being  proved.  Clogstoun 
v.  Walcott,  12  Jur.  422— Pre.  C. 

Extrinsic  Evidence.] — Evidence  of  illiterate  wit- 
nesses as  to  acts  not  affecting  their  interests,  when 
opposed  to  the  probable  acts  of  an  educated  man, 
no  fraud  being  in  question,  is  to  be  received  with 
great  caution.  Cooper  v.  Bockett,  4  E.  F.  Moo. 
419;  10  Jur.  931. 

A  codicil  executed  in  1843  purported  to  be  a 
codicil  to  a  will  of  1833,  which  was  not  in  exist- 
ence, and  was  supposed  to  have  been  destroyed, 
when  a  will  of  1837  was  executed.  Evidence 
admitted  to  show  that  the  reference  to  the  will  of 
1833  was  a  mistake,  and  that  the  will  of  1837  was 
that  intended  by  the  testator.  Probate  of  the  will 


of    1837    and    codicil   of   1843    granted.     Burton 
Brown  (in  the  goods  of),  11  Jur.  Ill — Pre.  C. 

The  testator  executed  a  will  in  1838,  and  a 
codicil  in  1839  ;  this  codicil  began  with  the  words  : 
"I  write  this  as  a  codicil  to  my  will,  made  by 
C.  M.  &c.,  dated  12th  May,  1837."  The  will  o'f 
1837  was  executed  in  duplicate:  one  part,  in  the 
possession  of  the  testator's  solicitor,  was  can- 
celled ;  the  other  part,  in  his  own  possession,  was 
uncancelled.  The  wills  of  1837  and  1838  were 
both  made  by  C.  M.:  —  Held,  that  an  allegation 
pleading  these  circumstances  was  admissible,  as 
distinguishable  from  one  offering  mere  evidence 
of  intention.  Payne  v.  Trappes,  11  Jur.  155 — 
Pre.  C. 

A  testator  having  two  wills  by  him,  bearing  date 
in  1837  and  1838,  made  a  codicil  in  1839,  which 
he  declared  to  be  a  codicil  to  the  will  of  1837: — 
Held,  that  the  codicil  set  up  the  will  of  1837  in 
opposition  to  the  will  of  1838,  parol  evidence  not 
being  admissible  under  1  &  2  Viet.  c.  26,  s.  22,  to 
show  that  the  testator  actually  intended  to  refer  to 
the  will  of  1838.  S.  C.,  11  Jur.  854— Pre.  C. 

H.  N.  left  a  will,  dated  March,  1843,  and  codicil 
dated  June,  1846.  In  July,  1846,  he  re-executed 
the  will,  having  been  informed  that  the  original 
attestation  clause  was  defective,  writing  a  fresh 
attestation  clause,  but  making  no  alteration  in  the 
will  :  —  Held,  that  evidence  to  show  the  intention 
of  the  deceased  in  re-executing  the  will  being 
admissible,  the  will  and  codicil  were,  on  the  evi- 
dence in  the  case,  entitled  to  probate.  Wade  v. 
Nazer,  12  Jur.  188— Pre.  C. 

Execution.} — Under  the  Statute  of  Frauds,  (29 
Car.  2,  c.  3,  s.  5),  the  making  of  a  mark  by  an 
attesting  witness  to  a  will  is  a  sufficient  subscrip- 
tion. Doe  d.  Davis  v.  Davis,  11  Jur.  182;  16  Law 
J.,  Q.  B.,  97. 

Direct  evidence  of  the  proper  attestation  of  a 
will  is  not  necessary.  76. 

A  will  purported  to  have  been  made  in  1828, 
and  to  have  been  signed  and  sealed  by  the  testator 
in  the  presence  of  A.  B.,  C.  D.  (a  marksman),  and 
E.  F.  A.  B.  and  E.  F.  were  both  dead,  and  the 
handwriting  of  E.  F.  was  proved.  A  witness  of 
the  same  name  asC.  D.  was  produced,  butthrough 
age  and  infirmity  did  not  recollect  the  fact  of  his 
having  attested  the  will: — Held,  that  there  was 
sufficient  evidence  for  a  jury  to  presume  the  due 
execution  of  the  will.  lb. 

The  factum  of  a  will  held  under  the  circum- 
stances of  the  case  to  be  sufficiently  proved, 
though  one  of  the  subscribing  witnesses  deposed 
that  he  did  not  see  all  that  the  testator  wrote,  only 
the  large  initial  of  his  Christian  name  ;  and  the 
other  witness  stated  that  she  did  not  see  what  he 
wrote,  but  that  he  acknowledged  the  paper  to  be 
his  will  in  their  joint  presence.  Cooper  v.  Bockett, 
4  E.  F.  Moo.  419;  10  Jur.  931. 

The  signature  of  a  testatrix  held  to  be  at  the 
end  of  her  will  as  required  by  the  statute,  though 
a  clause,  written  previously  to  the  execution,  ran 
partly  opposite  to  and  partly  beneath  the  signa- 
tures of  the  testatrix  and  the  attesting  witnesses. 
Powell  (In  the  goods  of),  I  Rob.  EC.  Hep.  421. 

A  will  written,  executed,  and  attested  on  two 
sides  of  a  sheet  of  paper,  but  containing  on  the 
third  side  a  clause  written  before  execution  oppo- 
site to  a  bequest  of  a  legacy,  qualifying  that  be- 
quest,— Held  not  to  have  been  signed  "  at  the 
foot  or  end"  in  respect  of  the  addition  on  the 
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third  side. 
Rep.  424. 

A  will  with  the  following  testimonium  clause 
entirely  in  the  handwriting  of  the  testatrix,  "  In 
witness  hereof  I  have  hereunto  set  my  hand  and 
seal,  Jane  Randolph  Gunning,  this  twenty-fifth 
day  of  September,  eighteen  hundred  and  forty- 
five,"  but  no  other  subsequent  signature  by  her, — 
Held  to  have  been  signed  in  conformity  with  the 
statute.  Gunning  (In  the  goods  of),  1  Rob.  Ex. 
Rep.  459. 

A  will,  dated  in  1844,  in  which  there  was  a 
space  in  blank  between  the  dispositive  part  and 
the  attestation  clause,  and  the  residue  not  disposed 
of,  and  the  attesting  witnesses  were  unable  to  de- 
pose to  anything  beyond  having  seen  the  testator's 
signature  at  the  time  of  the  execution  : — Held  not 
to  be  signed  "  at  the  foot  or  end."  Ayres  v. 
Ayres,  1  Rob.  Ex.  Rep.  466;  11  Jur.  417. 

A  paper,  purporting  to  be  a  will,  had  at  the 
bottom  of  the  first  side  printed  forms  for  the  ap- 
pointment of  executors,  and  for  execution  and 
attestation,  and  was  signed  by  the  deceased  and 
the  witnesses  at  the  foot  of  this  first  side  ;  but  the 
dispositive  part  of  the  paper  was  carried  on  over 
the  second  and  third  sides.  At  the  end  of  the 
third  side  was  a  memorandum,  appointing  an  exe- 
cutor, and  referring  in  terms  and  by  an  asterisk 
to  the  appointment  of  the  same  person  as  executor 
on  the  first  side: — Held,  that  this  memorandum 
had  no  effect,  so  as  to  enable  the  Court  to  say  the 
will  was  signed  at  the  foot  or  end  thereof,  and 
that,  consequently,  it  was  not  duly  executed. 
Parslow  (In  the  goods  of),  1 1  Jur.  112 — Pre.  C. 

C.  W.  drew  up  as  her  will  a  writing  on  the  first 
and  second  sides  of  a  sheet  of  paper,  leaving  a 
blank  after  some  lines  at  the  bottom  of  the  second 
side,  and  on  the  third  side,  beginning  about  five 
lines  from  the  top,  she  wrote  an  attestation  clause, 
and  signed  her  name  in  the  presence  of  two  sub- 
scribing witnesses,  who  duly  attested  her  signing. 
There  was  a  disposition  of  the  residue,  and  the 
appointment  of  an  executor.  These  witnesses 
saw  no  part  of  the  first  and  second  sides,  but 
merely  the  attestation  clause.  An  allegation  pro- 
pounding this  paper,  and  pleading  these  facts,  but 
nothing  tending  to  show  that  the  first  and  second 
sides  were  written  at  the  time  the  deceased  signed 
her  name,  rejected,  as  insufficient,  if  proved,  to 
entitle  the  paper  to  probate  as  a  duly  executed 
will.  Willis  v.  Lowe,  11  Jur.  807 — Pre.  C. 

A  testator  in  the  body  of  his  will,  which  was 
duly  executed,  used  the  words,  "I  declare  that 
all  codicils  added,  if  signed  by  me  after  executing 
this  will,  shall  be  equally  valid  as  if  placed  in  the 
body  of  this  same  will."  On  the  back  of  the  will 
were  two  writings,  called  codicil  No.  1,  codicil 
No.  2 ;  both  signed,  the  first  alone  dated.  The 
will  purported  to  have  been  re-executed  in  Octo- 
ber, 1843,  and  August,  1844.  The  date  of  codicil 
No.  1  was  September,  1840.  The  witnesses,  who 
were  the  same  to  both  acts  of  re-execution,  had 
not  seen  either  of  the  codicils,  and  deposed  that 
their  impression  was,  the  testator,  on  each  occa- 
sion of  signing  the  will,  wrote  his  name  after 
they  had  written  their  names.  The  attestation 
clauses  and  the  names  of  the  witnesses  and  tes- 
tator were  on  the  third  side  of  the  will,  the  codi- 
cils on  the  top  of  the  fourth  side: — Held,  in  the 
absence  of  any  circumstance  contradicting  the  evi- 
dence, that  there  was  not  sufficient  proof  of  re- 
execution  to  entitle  the  codicils  to  probate  as  in- 
corporated with  the  will.  Oliver  v.  Weale,  11 
Jur.  852— Pre.  C. 
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A  married  woman  made  her  will  under  a  power 
m  the  lifetime  of  her  second  husband  ;  she  signed 
the  will,  not  with  the  name  she  then  bore,  but 
with  the  name  of  her  first  husband  :— Held,  a  suf- 
ficient signature  under  the  9th  section  of  1  Viet 
c.  26.  Glover  (In  the  goods  of),  11  Jur.  1022— 
i  rG  >  v_/ . 

Attestation.]—  A  will,  in  order  to  be  a  good  ex- 
ercise of  a  power,  was  required  to  be  signed  and 
published  by  the  donee,  in  the  presence  of  and 
attested  by  two  or  more  credible  witnesses.  The 
donee  made  a  will,  which  was  signed  by  lurn 
and  was  attested  thus:—"  We,  the  undersigned, 
attest  to  have  seen  the  above  testator  sign  the 
above  will:"  — Held,  that  that  clause  was,  in 
effect,  an  attestation  to  the  publication  as  well  as 
the  signature  of  the  will,  and  consequently  that 
the  power  was  well  exercised.  Bartholomew  v 
Harris,  15  Sim.  78. 

Re-publication— Codicil— I  Viet.  c.  26.]  — That, 
under  the  34th  section  of  the  Wills  Act,  the  effect 
of  the  re-publication  of  the  will  by  the  codicil 
was  the  same  as  if  the  testator  had  at  the  date  of 
the  codicil  made  a  will  in  the  words  of  the  will 
so  re-published.  Winter  v.  Winter,  5  Hare,  306  ; 
11  Jur.  10;  16  Law  J.,  Chanc.,  111. 

A  codicil,  executed  in  1839  to  a  will  of  1818, 
held  to  be  a  re-publication  of  that  will,  and  to 
have  the  effect  of  bringing  a  bequest  in  the  will  to 
a  deceased  daughter  under  the  operation  of  sect. 
33  of  the  Wills  Act,  as  no  intention  to  the  con- 
trary appeared  on  the  face  of  either  instrument. 
Skinner  v.  Ogle,  1  Rob.  EC.  Rep.  363. 

Wills,  by  what  Law  regulated.] — The  incidents 
to  real  estate,  the  right  of  alienating  or  limiting  it, 
and  the  course  of  succession,  depend  entirely  on 
the  law  of  the  country  where  the  estate  is  situated. 
Nelson  (Earl)  v.  Bridport  (Lord),  8  Bea.  547;  10 
Jur.  1043. 

A  domiciled  Englishman  (while  resident  at 
Milan)  executed  in  October,  1838,  a  codicil,  dis- 
posing of  personal  property  situated  in  the  United 
States  of  America.  This  codicil  was  holograph, 
signed,  though  not  attested,  but  was  well  executed 
according  to  the  Austrian  law:  —  Held,  by  the 
Judicial  Committee  of  the  Privy  Council,  (affirm- 
ing the  judgment  of  the  Prerogative  Court),  first, 
that  the  validity  of  the  codicil  was  to  be  governed 
by  the  law  of  the  domicil ;  and,  secondly,  that  the 
provisions  of  the  1  Viet.  c.  26,  applied  to  testa- 
mentary papers  made  in  foreign  countries  by  a 
domiciled  Englishman.  Croker  v.  Hertford  (Mar- 
quis), 4  E.  F.  Moo.  339. 

The  stat.  1  Viet.  c.  26,  extends  generally  to 
wills  made  previously  to  the  passing  of  the  act 
where  alterations  have  been  made  affecting  such 
wills  subsequent  to  the  1st  January,  1838.  Ib. 

By  what  Circumstances  invalidated.]  —  Moral 
insanity,  or  the  perversion  of  the  moral  feelings 
not  accompanied  with  insane  delusion,  which  is 
the  legal  test  of  insanity,  held  to  be  insufficient  to 
invalidate  a  will.  Frere  v.  Peacocke,  I  Rob.  EC. 
Rep.  442;  11  Jur.  247. 

Issue  devisavit  vel  non.] — A  testator,  who  at  the 
time  was  the  subject  of  a  commission  of  hm:u  v, 
gave  by  his  will  certain  benefits  to  his  daughter 
and  heiress  at  law,  but  declared,  lh.it,  if  sli< 
any  person  on  her  behalf  should  dispuic  tin-  will, 
the  dispositions  in  her  favour  should  !>.-  rrvok.il. 
The  daughter  and  her  husband,  by  articles  on  her 
marriage,  had  covenanted  to  convey  all  .stairs  to 
which  she  should  become  entitled  to  trustees  in 
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strict  settlement.  At  the  hearing  the  husband  and 
wife  declined  to  say  anything.  One  of  the  trustees 
of  the  settlement  demanded  and  obtained  an  issue 
devisavit  vel  non.  Cooke  v.  Cholmondeley,  11  Jur. 
702  ;  16  Law  J.,  Chanc.,  487— V.  C.  E. 

Republication.]  — A  married  woman,  having 
power  to  dispose  of  her  separate  estate,  by  her 
will  gave  her  residue  to  B.  and  C.  She  then  pur- 
chased leaseholds,  which  were  conveyed  to  a  trus- 
tee, to  such  uses  as  she  should  appoint,  and  by  a 
codicil  she  gave  these  leaseholds  to  B.  and  C.  She 
then  purchased  the  reversion,  which  was  conveyed 
to  another  trustee,  to  such  uses  as  she  should  ap- 
point. By  another  codicil  she  revoked  a  bequest 
contained  in  her  will,  and  died,  leaving;  B.  her  heir  : 
— Held,  that  the  will  was  not  republished  by  the 
last  codicil,  so  as  to  pass  the  estate  in  fee  as  resi- 
due. Jowett  v.  Board,  12  Jur.  933— V.  C.  E. 


II.  MATTERS  RELATING  TO  THE  CONSTRUCTION  OF 
DEVISES  OF  REAL  ESTATE. 

Charitable  Uses,  Gifts  to. — Statute  of  Mortmain.] 
— A  testator  devised  houses  to  trustees,  to  sell  the 
same,  and  to  apply  the  proceeds  in  payment  of 
legacies  to  religious  and  charitable  societies.  He 
also  gave  legacies  to  various  parties,  and  made  his 
brother  residuary  legatee  : — Held,  that  the  trust 
estate  was  not  void  under  the  Statute  of  Mortmain, 
9  Geo.  2,  c.  36.  Doe  d.  Chidgey  v.  Harris,  16 
Law  J.,  Exch.,  190. 

A  testator  devised  his  real  estate  to  trustees, 
upon  trust  to  sell,  and  to  invest  the  money  to  arise 
therefrom  upon  trust  for  his  wife  for  life,  and, 
after  her  death,  then  as  to  one-third  to  certain 
charitable  uses: — Held,  that  the  devise  to  the 
trustees  was  valid  during  the  wife's  life,  notwith- 
standing the  subsequent  devise  to  charitable  uses. 
Young  v.  Grove,  16  Law  J.,  C.  P.,  216. 

Children.]  — Testator  gave  all  his  real  and  per- 
sonal estate  to  trustees,  their  heirs,  executors,  &c., 
in  trust  to  pay,  divide,  and  distribute  the  income, 
rents,  interest,  and  profits  unto  and  equally  amongst 
all  his  children,  whose  names  he  mentioned,  and 
such  other  children  as  he  might  have,  or  as  should 
be  in  ventre  de  sa  mere  at  his  death,  share  and 
share  alike  ;  the  shares  of  his  daughters  to  be  paid 
to  them  half-yearly  for  their  separate  use;  and  if 
any  of  his  children  should  die  in  his  lifetime  with- 
out leaving  issue,  he  gave  their  shares  to  the  sur- 
vivors, but,  if  leaving  issue,  then  to  their  issue  ; 
and  in  case  any  of  his  children  and  their  issue 
should  die  in  the  lifetime  of  any  husband  or  wife 
with  whom  his  children  should  have  intermarried, 
he  gave  their  shares  to  his  surviving  children  and 
to  the  issue  of  such  of  his  children  as  should  be 
then  dead  ;  it  being  his  will  that  none  of  his  sons' 
wives  or  daughters'  husbands  should  become  heirs 
to  their  children's  property;  and  that  none  of  his 
children  should  sell  any  part  of  his  estates.  Some 
of  the  testator's  children  died  in  his  lifetime,  but 
without  issue  :  —  Held,  first,  that  each  of  the  sur- 
viving children  was  entitled  to  a  share  of  his  pro- 
perty, not  for  life  merely,  but  in  fee.  Hodson  v. 
Ball,  14  Sim.  558. 

Secondly,  that  the  gift  over  in  case  any  of  his 
children  and  their  issue  should  die  in  the  lifetime 
of  any  husband  or  wife  with  whom  his  children 
should  have  intermarried,  was  too  remote.  Ib. 

Testator  devised  lands  to  his  grandson,  G.  D., 
to  hold  the  same  unto  and  to  the  use  of  the  said 
G.  D.  for  the  term  of  his  natural  life,  and  after  his 
decease  unto  and  to  the  use  of  all  and  every  the 


lawful  issue  of  the  said  G.  D.,  their  heirs  and  as- 
signs for  ever,  equally,  as  tenants  in  common,  and 
not  as  joint  tenants,  when  and  as  he  or  they  should 
attain  his,  her,  or  their  age  or  ages  of  twenty-one 
years.  And  testator  devised  all  the  residue  and 
remainder  of  his  real  and  personal  estate  and  ef- 
fects whatsoever  and  wheresoever  not  otherwise 
disposed  of  to  his  daughter,  absolutely,  for  her 
own  sole  and  separate  use  : — Held,  that  issue  was 
to  be  construed  "  children,"  and  that  G.  D.  took 
only  an  estate  for  life,  with  remainder  to  his  chil- 
dren as  purchasers;  therefore,  that  on  his  dying 
without  issue,  G.  D.  took  under  the  residuary  de- 
vise, although  G.  D.  had  in  his  lifetime  executed 
a  deed  of  disentailer,  inasmuch  as  such  deed  exe- 
cuted under  the  3  &  4  Will.  4,  c.  71,  does  not  bar 
future  contingent  estates,  unless  executed  by  a 
party  who  was  in  fact  tenant  in  tail.  Slater  v. 
Dangerfield,  16  Law  J.,  Exch.  51. 

Contingent  Remainder,  after  Estate  for  Life,  to 
Parent.] — See  Festing  v.  Allen,  5  Hare,  573. 

Devisee,  Description  of.] — A.  having,  during  the 
lifetime  of  his  wife  M.,  intermarried  with  C.,dicd, 
leaving  both  M.  and  C.  him  surviving.  By  his 
will,  made  after  such  marriage  with  C.,  and  whilst 
she  was  living  with  him,  certain  premises  were 
devised  to  his  "dear  wife  C.:" — Held,  that  this 
was  a  good  devise  to  C.  Doe  d.  Gaines  v.  Roast} 
12  Jur.  99;  17  L.  J.,C.  P.,  108. 

In  1786,  a  testatrix  devised  her  real  estate  to 
her  brother-in-law,  T.  K.,  and  sister,  A.  K.,  hi8 
wife,  for  their  lives  ;  and  from  and  after  their  de- 
ceases, to  her  nephew,  J.  G.  K.,  son  of  the  said 
T.  and  A.  K.,  in  fee  ;  but  in  case  the  said  J.  G.  K. 
should  not  survive  the  said  T.  and  A.  K.,  and 
should  die  without  an  heir  lawfully  begotten,  then 
and  in  such  case  the  testatrix  devised  the  same  to 
the  next  heir  of  the  said  T.  and  A.  K.,  their  heirs 
and  assigns  for  ever.  The  said  J.  G.  K.,  men- 
tioned in  the  will,  died,  in  his  parent's  lifetime,  an 
infant.  After  his  death,  another  son  of  T.  and  A. 
K.  was  born,  who  was  called  by  the  same  names. 
A.  K.  died  in  1795.  The  second  J.  G.  K.  married, 
and  had  issue,  a  son,  J.  K.,  and  died  in  1823. 
J.  K.  died  in  1842  : — Held,  that  the  next  heir  in  the 
will  was  to  be  construed  to  mean  the  person  who 
should  fill  the  character  of  true  heir  of  T.  and  A. 
K.;  that,  therefore,  the  executory  devise  overtook 
effect  only  on  the  death  of  T.  K.,  the  surviving 
devisee  for  life,  and  the  estate  then  vested  in  J. 
K.,  who  then  filled  the  character  of  heir  of  T.  and 
A.  K.  Doe  d.  Knight  v.  Chaffey,  16  M.  &  W.  656 ; 
17  L.  J.,  Exch.,  154. 

Accumulation  —  Thellusson  Act.]  —  A  testator, 
after  devising  and  bequeathing  all  his  real  and 
personal  estates  to  trustees,  on  trust,  from  time  to 
time,  to  receive  the  rents  aad  profits,  and  there- 
with to  pay  various  legacies  and  annuities,  direct- 
ed, that  they  should  invest  the  surplus  rents  and 
profits  at  interest,  and  suffer  the  same  to  accumu- 
late :  and  he  declared,  that  they  should  stand 
seised  of  his  said  trust  estate  and  the  accumula- 
tions, upon  trust,  that,  when  and  as  soon  as  any 
son  of  either  of  his  nephews,  A.  and  B.,  should 
have  attained  the  age  of  twenty-five  years,  a  valua- 
tion of  his  said  trust  estate  should  be  made  ;  and 
that  the  same  should  then  be  divided  into  as  many 
equal  lots  as  there  should  be  sons  of  his  said 
nephews  then  living,  and  thenceforth  separate 
accounts  should  be  kept  of  the  respective  portions; 
and  thateach  ofhis  said  nephews'  sons,  when  and  as 
they  should  respectively  arrive  at  the  age  of  twenty- 
five  years,  should  choose  one  of  such  portions  as 
the  share  to  be  allotted  to  him  and  his  children  ^ 
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and  that  thenceforth  the  said  portion  or  share 
should  be  held  by  trustees,  upon  trust  for  the  per- 
son so  selecting  the  same  for  his  life,  and,  after 
his  decease,  upon  trust,  as  to  one  equal  moiety, 
for  his  eldest  son,  and  his  heirs,  executors,  &c. ; 
and,  as  to  the  other  moiety,  for  the  rest  of  his 
children,  and  their  heirs,  executors,  &c.,  in  equal 
proportions  ;  and,  if  but  one  child,  both  moieties 
for  such  child  absolutely;  but  if  any  or  either  of  his 
said  nephews'  sons  should  die  under  their  respec- 
tive ages  of  twenty-five  years,  or  having  attained 
that  age  should  afterwards  die  without  leaving 
issue,  the  share  or  shares  intended  for  the  person 
or  persons  so  dying  should  go  to  the  others  and 
other  of  the  said  nephews'  sons ;  and,  if  all  but 
one  should  die  without  leaving  issue,  the  trustees 
should  stand  seised  and  possessed  of  the  whole 
trust  estate,  in  trust  for  such  one  surviving  ne- 
phew's son  for  his  life,  and  for  his  children  and  child 
as  aforesaid;  but  if  all  the  testator's  said  nephews' 
sons  should  depart  this  life  without  leaving  issue, 
then  upon  trust  for  such  person  as  should  at 
that  time  be  the  testator's  heir.  At  the  time  of 
the  testator's  death,  A.  and  B.  had  several  sons 
living,  and  B.  had  another  son  born  afterwards  : — 
Held,  upon  the  construction  of  the  will,  that  the 
trusts  for  accumulation  and  division  of  the  pro- 
perty comprised  all  the  sons  of  the  nephews  who 
should  be  living  when  the  first  of  them  should 
attain  twenty-five  ;  and  as  the  son  who  should  first 
attain  that  age  might  not  be  born  until  after  the 
testator's  death,  the  gifts  were  too  remote,  and, 
therefore,  void ;  and  the  testator's  real  estates, 
upon  his  death,  became  vested  in  his  heir.  Bough- 
ton  v.  Boughton,  1  H.  L.  Ca.  406. 

A  testator  devised  his  real  estate  to  trustees  in 
fee  to  accumulate  until  the  youngest  child  of  A. 
attained  twenty-one,  and  then  to  divide  it.  After 
the  expiration  of  twenty-one  years,  and  before  the 
youngest  child  attained  twenty-one,  the  heir  of 
the  testator  died  : — Held,  that  the  forbidden  accu- 
mulation subsequent  to  the  heir's  death,  being  in 
the  nature  of  a  chattel  interest,  passed  to  the  per- 
sonal representatives  of  the  heir  of  the  testator. 
Sewell  v.  Denny,  10  Beav.  315. 

A  testator  devised  his  real  estate  in  strict  settle- 
ment, subject  to  a  term  of  2000  years,  limited  to 
trustees  for  raising  5QQI.  a  year,  and  accumulating 
it  as  a  sinking-fund  for  payment  of  his  mortgage 
debts,  &c.,  to  a  considerable  amount: — Held,  that 
the  trust,  although  unlimited  in  its  duration,  was 
valid.  Bateman  v.  Hotchkin,  10  Beav.  426;  11 
Jur.  809;  16  L.  J.,  Chanc.,  514. 

Testator  directed  the  income  of  certain  portions 
of  a  trust  fund  to  be  paid  to  A.,  B.,  C.,  &c.,  for 
their  lives ;  and,  on  the  death  of  the  survivor  of 
them,  the  fund  to  be  sold,  and  the  proceeds 
thereof,  and  also  the  proceeds  which  should  have 
accumulated  in  respect  thereof,  to  be  divided 
amongst  other  persons  : — Held,  that,  though  there 
were  accumulations  of  the  income  of  the  fund 
which  had  arisen  after  the  expiration  of  twenty- 
one  years  from  the  testator's  death,  the  case  was 
not  within  the  Thellusson  Act  (29  &  30  Geo.  3, 
c.  98).  Bridgnorth  (Corporation)  v.  Collins,  15 
Sim.  538;  11  Jur.  213. 

A  testator,  after  bequeathing  to  his  daughter 
(a  widow)  an  annuity,  and  directing  his  trustees  to 
set  apart  a  sufficient  sum  of  stock  to  answer  to 
growing  payments,  bequeathed  his  residuary  per- 
sonal estate  to,  and  to  be  equally  divided  between, 
his  grandson  and  granddaughter  (by  name)  as 
tenants  in  common  ;  but  in  case  of  the  death  ot 


the  granddaughter  under  twenty-one  and  unmar- 
ried, in  the  lifetime  of  the  grandson,  or  in  case 
of  the  death  of  the  grandson  in  the  lifetime  of  the 
granddaughter  under  twenty-one,  he  bequeathed 
the   whole  to    the   survivor;   and,  after  directing 
payment  during  the  minority  of  the  grandchildren 
for  their  maintenance,  the  testator  directed,  that 
the   clear  surplus  of  the  income  of  his  residuary 
estate  should  accumulate  in  the  hands  of  his  exe- 
cutors, and  be  added  to  the  principal  of  the  share 
of  his  grandchildren  in  the  residue;   and  directed 
that  his  grandchildren  respectively  should  not  be 
entitled  to  receive  his  or  her  share,  or  the  accu- 
mulations, until   after  the  death  of  their  mother 
(the  annuitant).    The  granddaughter  married  under 
age,  and  articles  were  executed  on  her  marriage, 
whereby  it  was  agreed,  when  she  became  entitled 
to  the  absolute  and   immediate  possession  of  any 
part  of  the  residuary   estate,  the  same,   and   ail 
accumulations,  should  be  settled  on  certain  trusts 
for  the  separate  use  of  the  wife  for  life,  with  sub- 
sequent trusts  for  the  husband  and  children,  and 
a  proviso  referring  to  and  dependant  on  the  trust 
for  accumulation  in  the  will.     On  a  bill  filed  by 
the  granddaughter  during  her  mother's  lifetime  for 
a  transfer  of  the  fund — Held,  that  the  direction  to 
accumulate  in  the  will   was  precarious  and  inef- 
fectual,  and   was   not  rendered  otherwise  by  the 
settlement,  and  that  the  granddaughter's  moiety 


became  capital    at   her   marriage ;    and    that   the 

to  her 
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accumulations  since  that  period  belonged 
for  her  separate  use.  Swaffield  v.  Orton,  1 
&  S.  326. 

In  a  suit  for  the  administration  of  a  testator's 
estate,  consisting  of  the  proceeds  of  realty,  and 
the  accumulations  of  interest  thereon  for  upwards 
of  twenty-one  years  after  testator's  death — Held, 
that  the  excess  of  accumulations,  arising  from  the 
annual  produce  of  the  fund  after  the  period  allowed 
by  the  Thellusson  Act,  belonged  to  the  heir-at-law 
of  the  testator;  and  that  he  took  it  as  personal, 
and  not  as  real  estate.  Barrett  v.  Buck,  12  Jur. 
771— V.  C.  W. 

Held,  also,  that  such  excess  of  accumulations 
was  not  liable  to  a  pro  rata  contribution  to  the 
costs  of  the  suit,  but  that  such  costs  were  to  be 
paid  in  the  first  instance  out  of  the  general  fund, 
exclusive  of  the  excess  of  accumulations.  B. 

Charges,  Creation  of— 1.  Generally.]  — The  gift 
of  property  subject  to  charges,  to  which  it  is 
already  liable,  does  not  create  a  new  charge.  It 
may  be  a  recognition  or  confirmation  of  the  charge 
already  existing,  but  does  not  create  a  charge 
more  extensive  than  what  before  existed  or  was 
supposed  to  exist.  Doolan  v.  Smith,  3  J.  &  L. 
547. 

By  marriage  settlement,  the  lands  of  X.  and  Y. 
were,  in  case  the  wife  survived  her  husband, 
charged  with  an  "  annuity  or  yearly  rent-charge" 
of  50/.,  for  the  benefit  of  the  wife  during  her  life, 
provided  the  leases  of  the  lands  should  so  long 
continue;  and  it  was  provided,  that  if  the  husband 
should,  at  any  time  during  his  life,  purchase  or 
become  seised  of  201.  per  annum,  to  be  settled 
"as  a  jointure"  on  his  wife,  in  addition  to  her 
above-mentioned  rent-charge  or  sum  of  50/.  per 
annum,  the  trustees  should  pay  him  a  certain  sum 
out  of  the  trust-monies.  The  mother  of  the  hus- 
band, having  power  to  appoint  the  lands  ot  'L. 
amongst  such  of  her  sons  as  she  should  think  tit, 
granted,  with  his  consent,  an  annuity  or  yearly 
rent-charge  of  20/.,  charged  on  said  lands,  to  Ins 
wife  for  her  life;  and  thereupon  tlic  trustees  paid 
the  trust-money  to  the  husband.  The  husband 
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afterwards  acquired  the  lands  of  Z.,  subject  to  the 
annuity  of  20/.;  and  the  lease  of  X.  having  expired, 
and  that  of  Z.  (which  was  vested  in  a  third  person) 
being  about  to  expire,  he  made  his  will,  whereby 
he  devised  all  his  real,  freehold,  and  personal 
property  to  his  son,  "subject  to  my  wife's  join- 
ture," and  to  a  further  sum  of  70/.  during  her  life, 
which  he  thereby  charged  on  his  entire  property: 
— Held,  that  the  501.  per  annum  was  not  impliedly 
charged  upon  Z.  by  the  will;  and  that  whether 
the  word  "jointure"  in  the  will  referred  to  the 
501.  per  annum  or  the  20/.  per  annum,  the  gift  of 
his  property,  subject  to  his  wife's  jointure,  did  not 
create  a  charge  upon  it,  but  left  it  as  it  was,  sub- 
ject to  the  charges  created  by  the  prior  instru- 
ments. Ib. 

2.  Charge  of  Debts,  $c.} — Testator  devised  an 
estate  to  trustees  upon  trust  to  raise  thereout  one 
moiety  of  the  legacies  given  by  his  will,  and  one 
moiety  of  such  sums  as  might  be  requisite,  with 
his  personal  property,  to  pay  his  debts;  and, 
subject  thereto,  to  convey  the  same  to  his  eldest 
son  and  his  issue,  in  the  manner  therein  men- 
tioned. In  like  manner  he  devised  three  other 
estates  to  trustees,  upon  trust  to  raise  thereout, 
respectively,  one-fifth,  one-tenth,  and  one-tenth 
of  his  debts  and  legacies  ;  and,  subject  thereto,  to 
convey  the  same  respectively  to  his  second,  third, 
and  fourth  sons,  and  their  issue.  He  then  devised 
another  estate  to  trustees,  upon  trust  to  raise  there- 
out one-tenth  of  his  legacies;  and,  subject  thereto, 
to  convey  same  to  his  fifth  son  and  his  issue,  as 
therein  mentioned  ;  and  he  directed  that  his  per- 
sonal estate,  not  specifically  bequeathed,  should 
be  applied  in  payment  of  his  debts;  and  that  such 
further  sum  as  might  be  requisite  to  pay  his  debts 
should  be  raised  out  of  his  landed  property  in  the 
proportions  above  mentioned  : — Held,  that  the 
estate  devised  to  the  fifth  son  was  charged  with 
one-tenth  of  the  deficiency  of  the  personal  estate 
to  pay  the  debts.  Purcell  v.  Blennerhassett,  3  J.  & 
L.  24. 

Testator  devised  all  his  real  and  personal  pro- 
perty in  Ireland  to  trustees,  upon  trust,  after  pay- 
ment of  all  his  just  debts  and  funeral  and  testamen- 
tary expenses,  to  raise  out  of  the  rents,  or  by  sale 
or  mortgage,  an  annuity  for  his  wife  forher  life;  and, 
subject  thereto,  in  trust  for  A.  and  his  heirs  ;  and 
having  directed  his  executors  to  pay  certain  legacies 
he  devised  and  bequeathed  all  his  real  and  personal 
estate  in  England  to  such  uses  as  his  wife  should  by 
deed  or  will  appoint;  and  in  default  of  appointment, 
to  the  use  of  his  wife  for  life;  and,  after  her  decease, 
to  the  use  of  the  trustees,  upon  the  same  trusts  as 
were  declared  concerning  his  Irish  estates;  and 
declared  it  to  be  his  will,  that  in  case  his  personal 
estate  in  Ireland  should  be  insufficient  for  pay- 
ment of  his  debts  and  legacies,  his  trustees  should 
raise  sufficient  to  pay  same  by  sale  or  mortgage  of 
his  real  estates  in  Ireland,  which  he  thereby 
charged  with  the  same,  it  being  his  intent  to  ex- 
empt his  real  and  personal  estate  in  England  from 
payment  thereof.  The  testator  died  in  England, 
and  his  will  was  proved  in  England  and  Ireland: — 
Held,  that  all  his  funeral  and  testamentary  expenses 
were  exclusively  charged  on  the  real  and  personal 
estate  in  Ireland.  Coote  v.  Coote,  3  J.  &  L.  175. 

A  testator  directed  his  debts  to  be  paid  out  of  his 
personal  estate,  and,  in  a  subsequent  clause,  out 
of  a  mixed  fund  composed  of  realty  and  personalty: 
— Held,  on  the  context,  that  the  latter  direction 
prevailed.  Hopkinson  v.  Ellis,  10  Beav.  169; 
16  L.  J.,  Chanc.,  59. 

A  testator  devised  certain  equitable  real  estates 


to  his  executors,  as  such,  in  trust  for  his  wife  and 
children,  and  bequeathed  everything  else  to  his 
wife;  and  he  stated  as  follows: — "My  executors 
are  charged  with  the  payment  of  my  just  debts,  of 
which  I  shall  leave  an  account  with  the  letter  to 
my  wife:"— Held,  that  the  testator's  debts  were 
charged  on  these  real  estates  ;  and,  secondly,  that 
the  charge  was  general,  and  not  limited  to  those 
enumerated  in  the  account.  Dormay  v.  Borra- 
daile,  10  Beav.  263. 

A  testator  bequeaths  specific  chattels,  charged 
with  the  payment  of  a  pecuniary  legacy  and  of  all 
the  testator's  just  debts  and  funeral  and  testamen- 
tary expenses;  and  he  bequeaths  other  specific 
and  pecuniary  legacies,  but  makes  no  residuary 
bequest : — Held,  that,  notwithstanding  the  charge, 
the  general  undisposed-of  residue  was  first  appli- 
cable. Hewett  v.  Snare,  1  De  G.  &  S.  333. 

Under  a  bequest  of  real  and  personal  estates, 
upon  trust  to  receive  the  rents  and  profits,  and  to 
pay  legacies  and  annuities,  and  vest  the  surplus 
rents,  &c.  for  other  purposes — Held,  that  the  per- 
sonal estate  was  the  primary  fund  liable  to  the 
payments,  there  being  no  direction  to  discharge  it, 
or  to  sell  the  real  estates,  so  as  to  constitute  a 
mixed  fund.  Boughton  v.  Boughton,  1  H.  L.  Ca.  406. 

3.  Devise  of  Estate,  cum  onere.]  — By  a  marriage 
settlement,  an  estate  called  P.  was  settled  on  A.  B. 
for  life,  with  remainder  to  C.  B.,  his  wife,  for  life. 
This  estate  was  sold  under  a  power,  and  the  pur- 
chase-money lent  to  A.  B.  on  mortgage  of  estates 
belonging  to  him.     A.  B.,  by  his  will,  devised  his 
said  estates  to  trustees,  on  trust  to  pay  C.  B.  6007. 
a  year  until  his  son  attained  twenty-five,  and  then 
to  pay  her  200Z.  a  year  for  her  life.     A.  B.,  by  a 
codicil,  directed  that  the  interest  of  the  mortgage 
debt  should  form  a  part  of  the  annuities  of  600/. 
and  200/.;  and,  by  another  codicil,  directed,  that 
when   his  wife   should   be  entitled  to  the  2002.  a 
year,  a  part  of  his  personal  estate,  which  he  had 
given  to  her  by  his  will,  should  go  to  the  posses- 
sor of  his  said  estates  : — Held,  that,  during  the  life 
of  C.  B.,  the   estates  ought  to  bear  the  mortgage 
debt,  but  that,  after  her  death,  the  devisees  had  a 
right  to  have  the  debt  paid  out  of  the  general  per- 
sonal estate  of  A.  B.     Sargent  v.  Roberts,  12  Jur. 
429  ;  17  L.  J.,  Chanc.,  1 17— V.  C.  B. 

4.  Devise  of  Estate  discharged  of  burthen.] — A 
testator,   as  surety  for  his  sons  A.  B.  and  C.  D., 
mortgaged  a   particular  estate  to  secure  to  E.  F. 
the  payment  of  2500/.  due  from  his  sons  to  E.  F., 
and  A.  B.  and  C.  D.  gave  the  testator  a  bond  to 
indemnify  him  in  respect  of  the  mortgage.     The 
testator,  by  his  will,  devised  this  particular  estate 
by  name   to  A.  B.,   and  gave  the    residue  of  his 
estate  to  trustees,  on  trust  to  pay  his  funeral  and 
testamentary   expenses  and   all  his  debts,  and,  in 
particular,  all  sums  which  might  be  charged  upon 
the  property  devised  to  A.  B.: — Held,  that  the  tes- 
tator took  the  debt  on  himself,  and  that  the  25002. 
was  payable  out  of  his  estate,  so  as  to   exonerate 
the   principal  debtors,  his  sons  A.  B.  and  C.   D. 
Mushet  v.  Cliffe,  12  Jur.  739  ;   17  L.  J.,  Chanc.,  269. 
— V.  C.  B. 

Chattels  Real,  Limitation  of.] — Testator  devised 
real  estates  to  the  use  of  James  David  for  life ; 
remainder  to  trustees,  during  his  life,  to  preserve ; 
remainder  to  the  first  and  other  sons  of  James 
David  in  tail  male;  remainder  to  John  for  life; 
remainder  to  trustees  to  preserve  ;  remainder  to 
his  first  and  other  sons  in  tail  male;  remainder  to 
William  for  life  ;  with  similar  remainders  to  trus- 
tees to  preserve,  and  as  to  his  first  and  other  sons 
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in  tail  male;  with  remainders  over:  and  he  be- 
queathed certain  chattels,  real  and  personal,  to 
trustees,  upon  trust  to  permit  James  David  to  re- 
ceive the  rents  and  profits  thereof  during  his  life; 
and  from  and  after  his  decease  to  permit  each  and 
every  of  the  several  other  persons  aforesaid,  to 
whom  an  estate  for  life  in  the  said  real  estates 
was  thereinbefore  limited,  successively,  and  as 
each  of  them  should  become  seised  of  said  real 
estates  under  the  aforesaid  limitations  thereof,  to 
receive  the  rents  and  profits  thereof  during  his  or 
their  life  and  lives  respectively;  and  from  and 
after  the  decease  of  the  last  of  the  said  last-men- 
tioned tenants  for  life,  as  should  become  seised  in 
manner  aforesaid,  or  if  none  of  them  should  so 
become  seised,  then  from  and  after  the  decease  of 
James  David,  upon  trust  to  assign  said  chattels, 
real  and  personal,  to  such  person  or  persons  as 
should  then  become  seised  of  the  said  real  estate 
under  any  of  the  limitations  aforesaid,  their  exe- 
cutors, administrators,  or  assigns:  and  made  Wil- 
liam his  residuary  legatee.  James  David  had  three 
sons  :  James,  who  died  without  issue  in  his  father's 
lifetime,  having  devised  and  bequeathed  all  his 
real  and  personal  estate  to  his  brother,  William  ; 
John  Henry,  who  died  in  his  father's  lifetime, 
leaving  the  plaintiff,  his  eldest  son  and  heir-at- 
law,  and  first  tenant  in  tail  of  the  real  estates 
under  the  will  of  the  testator;  and  William,  who 
survived  his  father: — Held,  that  the  plaintiff  was 
entitled  to  an  assignment  of  the  chattels,  real  and 
personal,  from  the  trustees.  Potts  v.  Potts,  3  J. 
&  L.  353. 

Conversion.] — Held,  upon  the  construction  of  a 
will,  that  the  real  estate  had  not  been  converted 
out  and  out.  Hopkinson  v.  Ellis,  10  Beav.  169  ; 
16  L.  J.,  Chanc. ,59. 

Testator  gave  all  his  estate  and  effects  of  what 
nature,  kind,  or  quality  soever,  after  payment  of 
his  debts,  funeral  and  testamentary  expenses,  to 
trustees,  their  heirs,  executors,  &c.,  in  trust,  in 
case  there  should  not  be  sufficient  to  pay  the  an- 
nuity thereinafter  given  to  his  wife,  to  sell  all  his 
real  and  personal  estate,  and  invest  the  proceeds 
in  the  funds,  and,  out  of  the  dividends  or  the 
rents  of  his  real  estate ;  until  the  same  should  be 
sold,  to  pay  his  wife  an  annuity  of  .£300  ;  and, 
after  paying  an  annuity  to  another  person,  to  pay 
the  residue  of  the  rents  and  dividends  to  his  wife 
for  her  life  ;  and  he  gave  all  the  rest  of  his  estate 
and  effects,  after  payment  of  his  debts,  legacies, 
and  funeral  and  testamentary  expenses,  and  the 
before-mentioned  annuities,  to  his  four  sisters,  to 
be  equally  divided  between  them,  share  and  share 
alike  ;  but  if  any  of  them  should  die  before  their 
shares  should  become  due  and  payable,  leaving  a 
child  or  children,  then  he  gave  the  share  of  such 
of  them  so  dying  unto  such  child  or  children. 
The  testator  left  no  residuary  personal  estate,  and 
the  rents  of  his  real  estate  were  not  nearly  suffi- 
cient to  pay  his  wife's  annuity  ;  but,  nevertheless, 
the  real  estate  remained  unsold  long  after  her 
death  : — Held,  that,  under  the  circumstances,  it 
was  to  be  considered  as  converted  into  personalty 
by  the  will.  Ward  v.  Arch,  15  Sim.  389;  10  Jur. 
977. 

The  testatrix  devised  and  bequeathed  her  real 
and  personal  estate  in  trust,  as  to  the  real  estate, 
for  sale,  as  soon  after  her  decease  as  conveniently 
could  be,  and  declared  that  the  trustees  should 
stand  possessed  of  the  proceeds  of  the  sale  as  a 
fund  of  persona],  and  not  real  estate,  for  which 
purpose  such  proceeds,  or  any  part  thereof,  should 
not  in  any  event  lapse  or  result  for  the  benefit  of 
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her  heir-at-law;  and,  after  giving  legacies,  the 
testatrix  directed  her  trustees  to  pay  and  apply  the 
residue  of  her  estate  and  effects  as  she  should,  by 
any  codicil  to  that  her  will,  direct  or  appoint. 
The  testatrix  made  no  codicil :— Held,  that  the 
heir-at-law  was  entitled  to  the  proceeds  of  the  real 
estate  undisposed  of  by  the  will.  Fitch  v.  Weber 
6  Hare,  145;  12  Jur.  645;  17  L.  J.,  Chanc.,  361. 

A  testatrix  gave  legacies,  directed  her  executors 
to  sell  her  real  estate,  and  expressed  her  inten- 
tion of  disposing  of  the  proceeds  by  a  future  will, 
but  did  not  do  so  : — Held,  that  the  proceeds  of  the 
sale  went  to  the  heir.  Flint  v.  Warren,  12  Jur. 
810— V.  C.  E. 

Testator  devised  the  whole  of  his  real  and  per- 
sonal estate  to  trustees,  according  to  the  different 
natures  and  qualities  of  the  same  respectively, 
upon  trust  to  receive  and  take  the  rents,  issues, 
and  proceeds  thereof,  and  apply  the  same  for  the 
maintenance  and  education  of  the  testator's  two 
daughters,  till  the  younger  should  attain  twenty- 
one;  and  so  soon  as  the  younger  should  have 
attained  her  said  age  of  twenty-one  years,  then. 
upon  trust  to  divide  the  whole  of  his  said  estates 
and  effects  into  two  equal  moieties,  of  which  one 
should  be  divided  equally  between  his  two  daugh- 
ters, share  and  share  alike,  and  the  other  moiety 
be  invested  and  settled  upon  the  trusts  therein 
mentioned: — Held,  that  the  moiety  of  the  testa- 
tor's property,  to  which  his  daughters  became  abso- 
lutely entitled  on  the  younger  attaining  her  majo- 
rity, went  to  them  as  real  estate.  Cornick  v. 
Pearce,  12  Jur.  997— V.  C.  W. 

Portions.] — Testator  devised  his  estates  in  B.  to 
the  same  uses  as  the  estates  comprised  in  his 
eldest  son's  marriage  settlement  were  thereby 
limited  to ;  and  he  devised  his  estates  in  M.  to 
trustees,  in  trust,  by  sale  or  mortgage,  to  raise 
portions  of  50001.  each  for  his  youngest  children; 
and  from  and  after  the  performance  of  that  trust, 
and  subject  thereto  in  the  first  instance,  and  sub- 
ject to  the  payment  of  such  of  his  debts  as  his  per- 
sonal estate  should  be  insufficient  to  satisfy,  he 
devised  those  estates  to  his  eldest  son  in  fee,  and 
appointed  him  his  executor.  The  testator  died 
indebted  by  specialty  as  well  as  simple  contract; 
and  his  personal  estate  being  insufficient  to  pay 
his  debts,  his  eldest  son,  with  the  concurrence  of 
the  trustees  of  the  estates  in  M.,  sold  those  estates 
and  exhausted  the  proceeds  in  making  good  the 
deficiency  of  the  personal  estate  to  pay  the  testa- 
tor's debts  : — Held,  that  his  youngest  children 
were  entitled,  in  respect  of  their  portions,  to  a 
charge  on  the  estate  in  B.,  equal  in  amount  to  the 
proceeeds  of  the  estates  in  M.,  which  had  been 
applied  to  pay  the  specialty  debts.  Legh  v.  Legh, 
15  Sim.  135. 

Condition,  Gifts  on— Disputing  Will.]— A.  con- 
dition in  a  will  of  real  estate,  that  if  the  devisee 
shall  dispute  the  will,  or  the  testator's  competency 
to  make  it,  or  shall  refuse  when  required  by  the 
executors  to  confirm  it,  the  disposition  in  favour 
of  such  devisee  shall  be  revoked,  is  valid  in  law. 
Cooke  v.  Turner,  15  M.  &  VV.  727;  S.  C.,  14  S;u. 
493. 

Conversion  of  Real  into  Personal  Estate.]— \ 
tatrix,  after  expressing  her  intention  to  <hs|M,-r  ,,{' 
all  her  real  and  personal  estate  as  thereinafter 
mentioned,  gave  certain  legacies,  and  appointed 
A.  and  B.  her  executors,  and  K':'V''  '"  ll"'"1  and 
their  heirs  all  lawful  powers  and  authorities  to 
conduct  and  manage  her  freehold  •Blairs,  si.  as 
that  the  same  imyht  at  their  discretion  be  sold 
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and  converted  into  money,  and  the  net  money  to 
form  part  of  her  personal  estate;  and  for  those 
and  every  other  purpose  connected  with  her  pro- 
perty, whether  real  or  personal,  she  invested 
them,  and  the  survivor  of  them,  and  his  heirs,  exe- 
cutors, and  administrators,  with  her  full  authority  ; 
and  she  directed  that  any  undisposed-of  surplus  of 
monies  should  be  paid  as  she  should  by  any  future 
writing  or  will  direct:  — Held,  that  the  real  estate 
was  converted  out  and  out  into  money,  and  sub- 
jected, in  common  with  the  personal  estate,  to 
the  payment  of  the  testatrix's  debts  and  legacies. 
Flint  v.  Warren,  14  Sim.  554. 

"Eldest  Son."] — Held  to  be  words  of  limitation. 
Lewis  v.  Puxley,  16  Law  J.,  Exch.,  216. 

Estate  or  Interest,  what  passes.]  —  The  word 
"estate,"  in  the  operative  part  of  a  will,  passes 
not  only  the  corpus  of  the  property,  but  all  the 
testator's  interest  in  it,  unless  controlled  by  the 
context ;  and  neither  do  superadded  words  of  local 
description,  more  applicable  to  the  corpus  of  the 
property,  nor  words  apparently  explanatory  of  the 
meaning  of  the  term  in  the  demise  itself,  prevent 
it  from  passing  the  whole  interest.  But  where 
the  word  "  estate"  is  not  used  in  the  operative 
clause  of  the  devise  itself,  but  is  introduced  in  an- 
other part  of  the  will  referring  to  it,  it  cannot  be 
construed  as  having  the  effect  of  extending  the 
meaning  of  the  operative  clause,  whether  prior  or 
subsequent.  Doe  d.  Burton  v.  White,  1  Exch. 
Hep.  526  ;  17  L.  J.,  Exch.,  327. 

A  testator  devised  as  follows  : — "  I  give  to  my 
wife  N.  all  that  house,  shop,  and  garden,  now  in 
the  tenure  of  B.,  for  her  own  sole  use  and  pur- 
pose;  and  I  also  give  to  my  wife  N.  all  that  mes- 
suage, farm,  and  premises,  now  in  the  holding  of 
C.,  to  hold  to  her  my  said  wife  during  the  term  of 
her  natural  life  ;  and  from  and  after  her  decease,  I 
give  and  devise  the  said  messuage  or  tenement, 
and  also  the  said  farm  and  premises  given  to  my 
said  wife  for  her  life  as  aforesaid,  to  my  son  John. 
I  give  and  bequeath  to  my  son  George  the  lease 
of  the  farm  I  rented  of  L.,  for  his  own  use  and 
benefit ;  and  I  also  give  to  my  son  George  that  one 
acre  of  copyhold  land  I  bought  of  G.,  and  also  half 
an  acre  of  freehold  land  adjoining  that  one  acre  of 
copyhold  land."  After  other  devises,  the  will 
contained  the  following  passage : — "  And  I  give 
and  bequeath  and  order  the  rents  or  interests  that 
is  behind,  due,  and  unpaid  shall  go  and  be  paid  to 
that  person  I  have  left  the  estates  and  properties 
respectively  to.  As  to  all  the  rest,  residue,  and 
remainder  of  my  property  whatsoever,  and  of  what 
nature  or  kind  soever,  I  give,  devise,  and  bequeath 
the  same  to  be  equally  divided  between  and 
amongst  my  said  wife  N.,  and  her  children,  who 
have  issue,  share  and  share  alike:" — Held,  first, 
that  the  devise  to  George  did  not  carry  a  fee  in  the 
devised  lands.  Ib. 

Held,  secondly,  that  the  words,  "  who  have 
issue,"  meant  who  have  when  the  will  takes 
effect;  and  that  the  children  ofN.,  the  wife,  who 
had  no  issue  at  the  death  of  the  testator,  did  not 
take  any  interest  under  the  residuary  devise.  Ib. 

A  testator  made  and  published  a  testamentary 
paper,  in  1839,  in  the  following  words: — "This  is 
the  last  will  and  testament  of  me,  the  undersigned 
A.  B.,  relating  to  all  my  freehold  and  copyhold 
lands,  tenements,  hereditaments,  and  all  my  real 
estate  whatsoever,  which  I  hereby  give,  devise, 
and  bequeath,  to  the  intent  that  the  rents,  issues, 
and  profits  thereof  may  be  divided  into  three  equal 
shares  and  proportions,-  one-third  whereof  I  give 


and  devise  to  Caroline,  the  daughter  of  C.  D.,  for 
her  natural  life,  independent  of  any  husband  she 
may  hereafter  marry,  and  for  which  her  receipt 
alone  shall,  from  time  to  time,  notwithstanding 
her  coverture,  be  a  sufficient  discharge  ;  subject, 
nevertheless,  to  an  annuity  of  501.  per  annum,  pay- 
able to  her  mother  during  her  life,  independent  of 
her  present  or  any  other  husband,  payable  quar- 
terly, and  for  which  her  receipt  alone,  notwith- 
standing her  coverture,  shall  from  time  to  time  be 
a  sufficient  discharge.  Then,  as  to  the  other  two- 
tliirds  of  the  said  rents,  issues,  and  profits,  I 
hereby  direct  the  said  annual  rents  and  profits  to 
be  paid  to  all  the  children  of  W.  W.,  or  that  he 
be  permitted  to  receive  the  annual  rents,  issues, 
and  profits  of  my  said  freehold  and  copyhold  es- 
tates, for  the  use  and  maintenance,  education  and 
putting  forth  in  the  world  of  all  his  said  children 
until  their  arrival  at  the  age  of  twenty-one  years. 
I  appoint  the  said  VV.  W.  executor  of  this  my  will, 
so  far  as  the  same  is  necessary  to  the  performance 
of  the  trusts  relating  to  my  real  estate."  The 
testator  died,  leaving  the  persons  named  in  this 
will,  and  four  children  of  W.  W.,  surviving.  He 
also  left  other  instruments,  prior  in  date  to  this 
will,  duly  executed  and  uncancelled,  by  which  he 
devised  the  whole  legal  and  beneficial  interest  in 
his  estate: — Held,  first,  that  the  instrument  of 
1839  alone  was  valid,  as  a  disposition  of  the  legal 
estate  of  the  testator.  Plenty  v.  West,  17  L.  J., 
C.  P.,  316. 

Held,  secondly,  that  it  operated  as  a  devise  to 
W.  W.  of  the  legal  estate  in  one  undivided  third 
of  the  real  estate,  and  a  devise  to  him  of  the  chat- 
tel interest,  during  the  minority  of  his  children,  in 
the  other  two-thirds,  determinable  as  to  the  res- 
pective shares  of  his  children  in  the  said  two- 
thirds  on  their  respectively  attaining  the  age  of 
twenty-one  years,  and,  subject  thereto,  a  devise  of 
the  said  two-thirds  to  his  children,  as  joint-tenants 
in  fee.  Qua?re,  as  to  the  beneficial  interest  in  one- 
third  after  the  decease  of  Caroline  ?  Ib. 

A  testator,  who  described  himself  as  of  "Ash- 
ford  Hall,  in  the  county  of  Salop,"  devised  "all 
my  estate  in  Shropshire,  called  Ashford  Hall,"  to 
trustees,  for  sale  : — Held,  that  this  description  was 
not  confined  to  the  mansion-house,  so  called,  and 
the  lands  immediately  joining,  but  extended  to 
such  other  lands  in  Shropshire  as  he  possessed  at 
the  time  of  making  his  will.  Ricketts  v.  Turquand. 
1  H.  L.  Ca.  472. 

Held,  also,  that  the  Court  of  equity,  in  a  suit  to 
enforce  the  trusts  of  the  will,  might  receive  parol 
evidence  to  show  what  the  testator  had  been  accus- 
tomed to  consider  the  Ashford-hall  estate.  Ib. 

Estate  in  Fee — 1.  Generally.] — A  testator  devi- 
sed as  follows  : — "  I  give,  devise,  and  bequeath 
all  my  real  and  personal  estate,  monies,  securities 
for  money,  and  all  other  my  real  and  personal 
estate,  of  what  nature  or  kind  soever,  and  where- 
soever the  same  may  be,  which  I  am  now  possess- 
ed of,  or  which  at  any  time  hereafter  I  may  be 
possessed  of  or  entitled  unto,  subject  to  the  pay- 
ment of  all  my  just  debts,  funeral  and  testamentary 
expenses,  and  the  expense  of  proving  this  my  will, 
unto  my  dear  wife,  to  and  for  her  sole  and  sepa- 
rate use  and  benefit:" — Held,  that,  under  the 
above  words,  the  devisee  took  an  estate  in  fee  in 
the  lands  of  the  testator.  Doe  d.  Roberts  v.  Wil- 
liams, 1  Exch.  Rep.  414;  17  L.  J.,  Exch.,  51. 

A  testator  devised  and  bequeathed  his  real  and 
personal  estate  to  his  wife  and  three  other  per- 
sons, and  their  heirs,  executors,  &c.  for  ever,  upon 
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trust  for  his  wife  to  receive  the  rents  for  life,  and, 
after  her  decease,  upon  trust  "  to.  pay  and  divide" 
the  rents  among  his  children,  as  they  attained 
twenty-one,  and,  after  their  decease,  to  pay  the 
principal  of  their  respective  shares  unto  their  legal 
representatives,  their  executors,  administrators, 
and  assigns.  Hegave  power  to  the  trustees  to  sell, 
with  power  of  maintenance  out  of  the  rents,  and 
advancement  out  of  the  principal  of  their  shares  ; 
and,  in  case  any  of  his  freehold  estates  should 
not  be  sold  by  his  said  trustees,  then,  from  and 
after  the  decease  of  his  said  children,  he  devised 
the  same  unto  their  respective  heirs  and  assigns, 
as  tenants  in  common  ;  and  he  directed  that  the 
receipts  and  conveyances  of  his  said  trustees,  to 
any  purchasers  of  any  part  of  his  estate  and 
effects,  should  be  good  discharges  and  assurances  : 
— Held,  that  the  trustees  took  the  legal  fee,  and 
that  the  children  were  entitled  to  equitable  estates 
for  life,  with  equitable  remainders  to  their  heirs, 
which,  united,  gave  them  equitable  estates  in  fee 
simple.  Reynell  v.  Reynell,  10  Beav.21. 

Testator  devised  to  his  son  W.  his  (testator's) 
part  of  the  lands  of  A.,  describing  them  as  "  being 
lately  part  of  the  estate  of  J.  K.,  and  purchased 
by  me,  and  in  which  X.  is  jointly  concerned  with 
me,"  to  hold  same  to  W.  and  his  assigns  during 
his  life  and  no  longer,  unless  it  should  happen  that 
W.  should  survive  his  then  present  wife,  and 
marry  a  second  wife,  by  whom  he  should  have 
issue  living  at  the  time  of  his  death;  and  then  and 
in  that  case  he  devised  his  said  part  of  said  lands, 
upon  the  death  of  W.,  leaving  issue  male  of  such 
second  marriage,  to  such  issue  male,  share  and 
share  alike;  and,  for  want  of  issue  male,  to  the  issue 
female  of  such  second  marriage,  share  and  share 
alike;  and  in  case  it  should  so  happen  that  W.  should 
die  without  leaving  any  such  issue  of  a  second 
marriage,  then  and  in  that  case  he  devised  said 
lands  to  his  two  grandsons,  James  and  John,  and 
their  heirs,  and  the  survivor  of  them,  share  and 
share  alike,  to  hold  to  their  own  use  and  benefit 
for  ever;  and  in  case  James  and  John  should  die 
without  leaving  issue,  then  he  devised  said  lands 
to  his  grandson  M.  M.,  and  his  heirs ;  and,  in  case 
of  his  death  without  issue,  he  devised  said  lands 
to  his  grandsons  Robert  and  William,  and  their 
heirs,  share  and  share  alike,  for  ever.  W.,  having 
married  a  second  wife,  died,  leaving  issue  male  by 
her,  but  no  issue  of  his  first  marriage:  —  Held, 
first,  that  under  a  devise  of  the  testator's  "  part" 
of  the  lands,  the  fee  will  pass  :  secondly,  that  W. 
took  an  estate  for  his  life  only,  with  concurrent 
contingent  remainders  in  fee,  first,  to  the  sons; 
secondly,  to  the  daughters  of  W.  by  his  second 
marriage  living  at  his  decease;  and,  thirdly,  to 
the  testator's  grandsons  in  tail,  of  which  one  re- 
mainder only  was  to  start.  Montgomery  v.  Mont- 
gomery, 3  J.  &  L.  47. 

Review  of  the  cases  upon  the  subject.    Ib. 

2.  Without  Words  of  Limitation.]  —  Devise  to 
trustees  in  fee,  upon  trust  for  the  use  and  benefit 
of  A.  B.,  without  any  words  of  limitation  of  the 
estate  to  A.  B.: — Held,  that  A.  B.  took  the  bene- 
ficial interest  in  fee.  Moore  v.  Cleghorn,  12  Jur. 
591;  17  L.  J.,  Chanc.,  400— C. 

Estate  in  Fee.]  —  A.,  by  a  will  (executed  before 
the  1st  of  January,  1838),  devised  as  follows  :— 
"  I  give  and  bequeath  to  my  son  B.  my  moiety  ol 
the  house  he  now  lives  in,  and  all  my  personal 
property  in  his  keeping:" — Held,  that  13.  took  the 
moiety  of  the  house  in  fee.  Doe  d.  Atkinson  v. 
Fardutt,  3C.B.  274. 


"Estate."]  —  A  testator,  by  his  will,  gave  J., 
lis  heir-at-law,  an  estate  for  life  in  one  part  of 
estate  P.,  an  estate  during  viduity  to  his  widow, 
•".  A.,  in  the  other  part  of  estate  P.;  remainder  to 
*T.  in  tail,  remainder  to  testator's  daughters  for 
ife ;  and  after  giving  certain  specific  chattels  to 
ills  wife,  F.  A.,  proceeded  as  follows  : — "  I  give 
all  the  remainder  of  my  estate  that  is  now  in  my 
jossession,  or  may  hereafter  be  mine,  excepting 
what  I  have  particularly  given  away,  unto  my 
wife,  F.  A.  And  it  is  my  will,  that,  whatever  my 
estate  may  consist  of  after  debts  and  legacies  are 
paid,  that  it  be  kept  together."  &c.  N.  died  with- 
out issue.  The  heir-at-law  of  J.  sold  estate  P.  to 
the  appellants,  subject  as  to  part  to  the  daughters' 
estate  for  life  :  — Held,  in  a  suit  between  the  ap- 
pellants and  F.  A.'s  co-heiress,  that  the  remainder 
in  fee  in  estate  P.  passed  to  her  under  the  residuary 
clause  ;  there  being  nothing  in  the  context  of  the 
will  to  confine  the  natural  and  legal  meaning  of 
the  word  "  estate"  to  personalty  merely.  Hamil- 
ton (Mayor  of)  v.Hodsdon,  11  Jur.  193 — Pri.  C. 

The  word  "  estate"  in  a  will  does  not  of  ne- 
cessity include  real  property,  but  its  meaning  must 
be  taken  as  explained  by  the  context.  Saunderson 
v.Dobson,!  Exch.Rep.  141;  16  Law  J.,Exch.,  249. 

Thus,  where  a  testator,  after  devising  certain 
real  estates  by  his  will,  proceeded:  —  "I  give  all 
the  rest  of  my  household  furniture,  books,  linen, 
and  china,  except  as  hereinafter  mentioned,  goods, 
chattels,  estate,  and  effects,  of  what  nature  or 
kind  soever  and  wheresoever  the  same  shall  be  at 
the  time  of  my  death,"  unto  certain  executors  in 
trust,  to  dispose  of  the  same  as  specified  by  the 
wjj] : — Held,  that  the  word  "  estate"  did  not  pass 
real  estate.  Ib. 

Estate  Tail.]  —  Devise  by  testator  of  real  estate 
to  his  son  for  life,  and  to  the  heirs  of  his  body 
lawfully  begotten,  followed  by  a  devise  over  in 
case  the  son  should  die  without  children: — Held, 
to  pass  an  estate  tail  to  the  son.  Abram  v.  Ward, 
11  Jur.  867;  16  Law  J.,  Chanc.,  293— V.  C.  W. 

A  testator  devised  his  real  estate  in  these  terms  : 
"I  give  all  my  real  estate  to  my  eldest  son,  John 
J.  L.,  as  aforesaid,  for  his  life,  and  to  his  eldest 
legitimate  son  after  his  death  ;  and  in  default  of 
such  issue,  I  give  it  in  like  manner  to  my  son 
Richard  ;  and  in  case  that  he  has  no  legitimate 
issue,  I  then  give  it  in  like  manner  to  the  offspring 
about  to  be  born  from  my  dearest  wife  B.,  and,  in 
default  of  such  issue,  to  my  own  right  heirs  for 
ever.  I  have  not  provided  for  my  son  Richard  if 
his  brother  John  lives,  because  I  know  he  is  other- 
wise well  provided  for:"  — Held,  that  the  words 
"  eldest  son  John"  were  words  of  limitation,  and 
that  John  took  an  estate  tail  in  the  premises  in 
question.  Lewis  v.  Puxley,  16  Law  J.,  Exch.,  216. 

"Issue"  construed  "Children."]  — See  Slater 
v.  Dangerfield,  16  Law  J.,  Exch.,  51. 

Joint  Tenancy.]  — Testatrix   willed   that,  after 
payment  of  her  legacies,  the  whole  of  her  property 
should   be  given   to    her  sister  Mary,  to  be   hers 
independent  of  any  husband,  and  earnestly  recort 
mended  her  to  take  such  measures  as  she  might 
deem  best  for  making  it  sure,  that,   whatevei 
might  inherit,   might  go,  at  her  decease,  to  her 
children:— Held,    that    the    children,    on    their 
mother's  death,    were   cntitl.  .!   t"  the  property  as 
joint-tenants,   absolutely.      CftotaOJMWfll  v.  t 
mondeley,  14  Sim.  590. 

The  words  "  share  and   sharp   aliko,"   wi'1 
controlled   by   circimist:mr.-s   d< •iiotinu    tint    they 
are  not    used    to    create   a   tenancy   in   common. 
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Moore  v.  Cleghorn,  1 1  Jur.  958 ;  16  Law  J.,  Chanc. 
469— R. 

Estates  vested  in  trustees  for  the  benefit  of  three 
persons,  with  a  direction  to  apply  the  income  for 
the  maintenance  of  the  cestuis  que  trust,  or  the 
survivors  or  survivor,  share  and  share  alike  : — 
Held,  to  create  a  joint-tenancy.  Ib. 

A  testator  devised  freehold  and  copyhold  estates 
to  trustees  and  their  heirs,  upon  trust  for  the  use 
and  benefit  of  his  three  natural  boys.  The  rents, 
&c.  to  be  paid  for  the  maintenance  and  education 
of  the  said  before-mentioned  boys,  or  the  sur- 
vivo's  or  survivor  of  them,  share  and  share  alike: 
— Held,  that  there  was  no  resulting  trust,  and 
that  the  sons  were  entitled  absolutely  as  joint- 
tenants.  Ib. 

Lapse.]  — The  testator,  by  a  will  made  before 
the  Wills  Act  (7  Will.  4  &  1  Viet.  c.  26)  came  into 
operation,  bequeathed  a  share  of  his  residuary 
estate  to  one  of  his  sons,  who  was  also  thereby 
made  one  of  the  devisees  in  trust  and  executors  of 
his  estate.  The  son  died  after  the  Wills  Act 
came  into  operation,  leaving  issue  ;  and,  after  his 
death,  the  testator  made  a  codicil  to  his  will, 
altering  a  bequest  to  another  child,  but  in  other 
respects  confirming  his  will: — Held,  that  the  gift 
to  the  son  did  not  lapse,  but  that  the  same,  so  far 
as  it  was  real  estate,  descended  to  the  heir-at-law 
of  the  son,  and  so  far  as  it  was  persona],  to  his 
executrix,  under  a  will  made  before  the  Wills  Act 
came  into  operation.  Winter  v.  Winter,  5  Hare, 
306;  11  Jur.  10;  16  Law  J.,  Chanc.,  111. 

Life  Estate.]  —  Testator  devised  lands  to  his 
son,  A.  T.,  for  life,  and,  after  the  decease  of  A. 
T.,  to  his  first  son  lawfully  issuing,  and,  for  default 
of  such  first  issue,  to  the  use  of  the  second,  third, 
and  every  other  son,  and  the  heirs  of  his  or  their 
bodies,  the  elder  to  be  always  preferred  before  the 
younger  of  such  sons  and  the  heirs  of  his  body  ; 
and  for  default  of  such  issue,  then  to  the  use  of  all 
and  every  the  daughters  of  A.  T.,  and  the  heirs  of 
the  body  of  such  daughter  and  daughters,  with 
remainders  over : — Held,  that  the  first  son  of  A. 
T.  took,  neither  by  construction  nor  by  implica- 
tion, an  estate-tail,  but  a  life-estate  only.  Barna- 
cle v.  Nightingale,  14  Sim.  456;  9  Jur.  221. 

A  devise  of  real  estate  to  the  use  of  A.  for  life, 
with  remainder  to  the  use  of  all  and  every  the  child 
or  children  of  A.  who  shall  attain  the  age  of 
twenty-one  years,  and  for  want  of  such  issue,  over, 
— creates  a  tenancy  for  life  in  A.,  with  a  contin- 
gent remainder  in  fee  to  such  of  the  children  of 
A.  as  shall  attain  twenty-one ;  and  on  the  death  of 
A.,  leaving  infant  children,  but  having  had  no  child 
who  had  then  attained  twenty-one,  the  interest  of 
the  children  of  A.  was  divested,  and  the  limita- 
tions over  were  defeated.  Festins  v.  Allen,  5  Hare, 
573. 

Where  a  devise  to  four  grandchildren  was  so 
drawn  as  to  consist  of  two  clauses  or  parts,  by  the 
first  of  which  life  estates  were  given  to  the  four 
grandchildren  of  the  testator,  with  remainders  in 
tail  to  their  sons  and  daughters,  in  language  which 
left  no  doubt  as  to  the  estates  which  it  gave  to  the 
grandchildren  being  for  life,  only,  and  the  estates 
to  their  sons  and  daughters  being  to  them  as  pur- 
chasers in  tail ;  and  the  second  clause  was  in  these 
words: — "And  in  case  either  of  my  said  grand- 
children, William,  Samuel,  Alice,  and  Hannah 
shall  happen  to  die,  leaving  no  issue  behind  him, 
her,  or  them,  then  my  will  and  meaning  is,  that 
all  and  singular  the  premises  herein  lastly  devised 
shall  go  and  remain  to  the  survivor  of  them,  and 


the  heirs  of  his  or  her  body  lawfully  to  be  begot- 
ten, in  manner  aforesaid  :" — Held,  in  the  event  to 
which  this  second  clause  applied  happening,  that 
the  effect  of  such  second  clause  was  to  give  only 
life  estates  to  the  grandchildren,  with  remainders 
in  tail  to  their  sons  and  daughters.  Doe  A.  Wondall 
v.  Woodall,  3  C.  B.  349;  11  Jur.  170;  16  Law  J., 
C.  P.,  29. 

The  testator  devised  all  his  real  and  personal 
estate  to  trustees,  upon  trust  to  sell,  and,  after 
payment  of  debts  and  legacies,  to  invest  the  resi- 
due of  the  monies,  and  to  stand  possessed  thereof, 
in  trust  to  pay  the  annual  proceeds  to  the  testa- 
tor's widow,  for  her  life,  and,  after  her  death,  as 
to  one-third,  to  certain  charitable  uses  : — Held, 
that,  at  all  events,  the  devise  to  the  trustees  was 
valid  during  the  lifetime  of  the  widow.  Young  v. 
Grove,  4  C.  B.  669. 

Tenant  for  life  held,  upon  the  terms  of  the  will, 
entitled  to  the  actual  income  made  of  the  testa- 
tor's property  invested  in  mortgages  and  shares, 
from  the  time  of  the  death  until  the  conversion. 
Sparling  v.  Parker,  9  Beav.  524. 

Estates  for  Life,  successive  Limitation  of.]  — 
Devise  and  bequest  of  freehold  and  leasehold 
estates  to  trustees,  upon  trust,  after  paying  cer- 
tain annuities,  to  settle  the  same,  so  that,  as  nearly 
as  the  rules  of  law  and  equity  would  permit,  the 
testator's  six  younger  children  should  receive  the 
rents  and  profits  in  equal  shares  during  their  lives, 
with  benefit  of  survivorship  if  any  of  them  should 
die  without  leaving  issue  ;  and,  if  any  should  die 
leaving  issue,  that  the  child  or  children  of  him  or 
her  so  dying  during  the  lives  of  his  said  other 
children  and  of  the  survivor,  should  take  the  share 
of  him  or  her  so  dying  of  the  said  rents  and  profits  ; 
and  that,  upon  the  death  of  all  his  said  other  chil- 
dren, as  to  the  leasehold  estates,  the  same  to  go 
and  belong  to  the  issue  of  his  said  other  children  for 
their  respective  lives,  in  equal  shares,  with  benefit 
of  survivorship  ;  and  as  to  the  freehold  estates,  the 
issue  of  his  said  children  to  take  the  rents,  profits, 
and  proceeds  thereof,  for  their  respective  lives,  in 
equal  shares,  with  benefit  of  survivorship  in  case 
of  the  death  of  any  of  such  issue  without  leaving 
issue  ;  and  if  any  of  such  issue  of  his  said  chil- 
dren should  die,  leaving  issue,  the  child  and  chil- 
dren of  him  or  her  so  dying,  during  the  lives  of 
such  issue  of  his  said  children  and  of  the  survivor 
of  them,  should  take  the  share  of  him  or  her  so 
dying;  and,  after  the  death  of  all  the  issue  of  his 
said  children,  then,  as  to  the  said  leasehold  estates, 
the  same  to  go  and  belong  to  the  child  and  chil- 
dren of  such  issue  absolutely  as  tenants  in  com- 
mon ;  and  as  to  the  said  freehold  estates,  in  case 
the  issue  of  his  said  children,  or  any  of  them, 
should  leave  issue  living  at  the  decease  of  the  last 
survivor  of  the  said  issue,  then  that  the  same 
should  be  to  the  use  of  the  child  and  children  of 
the  bodies  of  the  issue  of  his  said  children,  and 
of  the  heirs  of  the  body  and  respective  bodies  of 
such  child  and  children,  and,  if  more  than  one, 
equally  to  be  divided  amongst  them  as  tenants  in 
common  ;  and,  if  there  should  be  a  failure  of  issue 
of  the  body  or  bodies  of  any  such  child  or  chil- 
dren, then,  as  to  the  original  and  accrued  shares 
of  such  child  or  children  whose  children  should  so 
fail,  to  the  use  of  the  remaining  and  other  and 
others  of  the  said  children,  and  the  heirs  of  the 
:>ody  or  bodies  of  such  remaining  and  other  chil- 
dren, and,  if  more  than  one,  equally  as  tenants  in 
common  ;  and,  in  default  of  such  issue  of  the 
ssue  of  his  said  children,  to  the  use  of  the  right 
leirs  of  the  testator.  The  six  younger  children 
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of  the  testator  survived  him.     Some  of  them  hac 
children   at  the  time  of  his  death,  and  some  hac 
children  born  after  his  death: — Held,  that  the  six 
younger  children  of  the  testator  took  life-interests 
in  both   the   freehold   and  leasehold  estates,  with 
remainder,  as   to  the  freeholds,  to  the  children  o 
such  younger  children,  as  tenants  in  common  in 
tail,  with   cross-remainders  between  and   among 
them,  and  the  ultimate  remainder  to  the  testator's 
right  heirs;  and  semble,  that  the  same  children  o 
such  younger  children  (after  the  decease  of  the  last 
survivor  of  their  respective  parents,  the  tenants 
for  life)  take  absolute  interests  in  the  leaseholds 
Williams  v.  Teale,  6  Hare,  239. 

That,  in  considering  the  validity  of  the  limi- 
tations, the  state  of  the  family  at  the  death  of  the 
testator  (and  not  at  the  date  of  his  will)  is  to  be 
regarded  ;  and,  therefore,  if  a  gift  be  to  such  ol 
the  children  of  a  particular  parent  as  shall  attain 
a  greater  age  than  twenty-one  years,  and  the  parenl 
die  in  the  lifetime  of  the  testator,  and  the  class  be 
ascertained  at  the  testator's  death,  the  gift  is 
valid.  76. 

That  the  limitation  to  the  unborn  children  ol 
the  testator's  children  for  their  lives  was  not  void 
for  remoteness  only,  because  it  was  a  gift  to 
persons  who  might  be  unborn  at  the  death  of  the 
testator.  Ib. 

Estate  Tail.] — A  testator,  after  bequeathing  his 
personal  estate,  devised  as  follows: — "I  also  give 
all  my  real  estate,  in  the  counties  of  Pembroke 
and  Carmarthen,  to  my  eldest  son  John,  as  afore- 
said, for  his  life,  and  to  his  eldest  legitimate  son 
after  his  death;  and,  in  default  of  such  issue,  I 
give  it  in  like  manner  to  my  son  Richard  ;  and  in 
case  that  he  has  no  legitimate  issue  male,  I  then 
give  it  in  like  manner  to  the  offspring  about  to  be 
born  from  my  dearest  wife  Bessy  ;  and,  in  default 
of  such  issue,  to  my  own  right  heirs  for  ever  :"— 
Held,  that  John  took  an  estate  in  tail  male,  the 
words  "  eldest  legitimate  son"  being  nomen  col- 
lectivum.  Lewis  v.  Puxley,  16  M.  &  W.  733. 

Devise  and  bequest  of  residuary  real  and  per- 
sonal estate  to  the  testator's  -son  and  the  heirs  ol 
his  body  for  ever;  and,  in  case  the  son  should  die 
without  children,  the  whole  to  be  divided  amongst 
the  testator's  surviving  grandchildren,  share  and 
share  alike: — The  son  takes  an  estate  tail  in  the 
freehold  part  of  the  property.  Abram  v.  Ward, 
6  Hare,  165  ;  11  Jur.  867;  16  L.  J.,  Chanc.,  293. 

Estate  purchased  after  Will.] — Devise  of  all 
freehold  estates  "whereof  I  am  now  seised:" — 
Held,  on  the  construction  of  the  whole  will,  not  to 
pass  after-purchased  real  estate.  Cole  v.  Scott, 
12  Jur.  509  ;  17  L.  J.,  Chanc.,  423— V.  C.  E. 

"Family'"  and  "Heirs."] — Construction  of  these 
words  as  applicable  to  dispositions  of  real  and 
personal  estate  respectively.  White  v.  Briggs, 
2,  Ph.  583  ;  17  L.  J.,  Chanc.,  196. 

A  testator  directed,  that,  upon  the  death  of  his 
wife,  to  whom  he  gave  a  life-interest  in  all  his  pro- 
perty, both  real  and  personal,  his  nephew,  whom 
he  named,  should  be  heir  to  all  his  property  not 
otherwise  disposed  of;  but  added,  that,  as  he  had 
had  little  intercourse  with  his  nephew,  and  was 
apprehensive  that  his  habits  might  require  some 
control,  whatever  portion  of  the  property  might 
be  possessed  by  him  was  to  be  secured  by  the 
executors  for  the  benefit  of  his  family  : — Held, 
that  the  real  estate  was  to  be  settled  on  the 
nephew  for  life,  with  remainder  to  his  sons  suc- 
cessively in  tail  male,  with  remainder  to  his 
daughters  as  tenants  in  common  in  fee ;  and  the 


personal  estate  upon  the  nephew  for  life,  with 
remainder  to  all  his  children  as  joint-tenants  ;  with 
a  proviso,  that,  in  the  event  of  all  the  children 
dying  under  twenty-one,  and,  daughters,  unmar- 
ried, or,  if  sons,  without  issue,  the  personalty 
should  be  held  in  trust  for  the  nephew  absolutely. 

Although  the  general  rule  is,  that,  to  take  by 
purchase,  under  a  devise  to  the  male  heirs  of  \V., 
the  taker  must  be  both  a  male  and  very  heir,  yet 
such  rule  may  be  controlled  where  the  rest  of  the 
devise  shows  that  the  devisor  intends  to  give  the 
preference  to  a  male  descendant  of  W.,  tracing 
his  descent  entirely  through  males,  over  a  de- 
scendant, male  or  female,  who  should  be  heir 
general  of  W.  but  not  trace  a  descent  entirely 
through  males;  and  the  descendant,  so  apparently 
preferred,  will  take  to  the  exclusion  of  the  heirs 
general  of  W.  and  of  the  devisor.  Doe  d.  Angell 
v.  Angell,  9  Q.  B.  328. 

As  where,  to  the  words  "male  heirs  of  W.," 
was  added,  "  if  any  such  there  be,"  and  the  rest 
of  the  devise  showed  that  the  devisor  knew  that 
the  heir  general  of  W.,  who  traced  through  a 
female,  was  a  male,  and  yet  a  remainder  was 
limited  over  to  him  upon  failure  of  male  heirs  of 
W.;  and  the  devisor  added,  that  the  males  were  to 
take  place  first,  as  long  as  there  were  any,  through 
every  descent;  and  also  added,  to  the  words  of 
purchase  "  male  heirs  of  W.,  if  any  such  there  be," 
the  words  of  limitation  ''and  their  male  heirs  for 
ever."  Ib. 

J.,  seised  in  fee,  leased  for  sixty-one  years,  for 
a  term,  expiring  in  1837,  within  five  years  after  the 
passing  of  statute  3  &  4  Will.  4,  c.  27,  (24th  July, 
1833).  From  J.'s  death,  which  happened  more 
than  twenty  years  before  the  passing  of  the  act, 
B.  received  the  rent,  reserved  on  the  lease, 
down  to  its  expiration,  and  he  then  entered  into 
possession;  and  afterwards  W.,  within  five  years 
after  the  passing  of  the  act,  brought  ejectment 
against  B.,  claiming  to  be  entitled,  as  J.'s  devisee, 
immediately  on  J.'s  death:  —  Held,  that,  under 
sect.  9,  the  action  would  have  been  barred  by  B.'s 
receipt  of  the  rent;  but  that  it  was  preserved,  by 
sect.  15,  for  five  years  after  the  passing  of  the  act. 
Ib. 

Heirs  of  particular  Names.] — A  testator  devised 
real  estates  to  his  son   and  heir-at-law,  Reginald 
H.,   for  life;    remainder  to   Reginald's  first   and 
other  sons  in  tail;  remainder  to  his  daughters  in 
fee  ;  and,  in  default  of  such  issue,  to  the  testator's 
nephew,    Reginald     H.,    for   life;    remainder   to 
Richard    H.,  son   of   his    said   nephew,  for  life; 
remainder  to  Richard's  first  and  other  sons  in  tail  ; 
and,  in    default   of  Richard's  being  alive  at  his 
father's  death,  or  in  case  of  his  being  alive  and 
taking  an  estate  under  the  will,  and  dying  without 
issue  male,  then  to  the  use  of  the  male  heir  who 
should   be  in  possession  of  the  ancient  estate  at 
M.,  belonging  to  the  H.  family,  for  life,  and  to  his 
first  and   other  sons  in  tail;   and,   in   default  of  a 
male  heir  being  in  possession  of  the  ancient  estate 
at  M.,  or  in  default  of  issue  male  of  such  male 
heir,  then  to  the  use  of  the  testator's  own  n<:!it 
heirs,  being  of  the  name  of  H.,  in  tVc.     And   h-- 
directed  the  residue  of  his  personal  rstatr  to  be 
aid  out  in  the  purchase  of  real  ostatc>,  upor.  the 
same   uses.     Reginald    11.,   tin-   s.ni.    cnjovnl    the 
_state  for  life,  dying  without  issue  ;  also,  U< -.niiald 
-I.,  the  nephew,  and  Richard,  his   son,  tin'   l.itt«-r 
dying  without  issue,  anil  at  his  death  tiirn-  u  is  no 
icir  of  the  testator  of  tin-  naim-  of  II.      U.^-mald. 
he  son,  did  not  lay  out  his  father's  residuary  real 


1683 


Will 


[DIGEST  OF  CASES.] 


Witt. 


1684 


estate,  but  by  his  will  devised  and  bequeathed  cer- 
tain real  and  personal  estate  to  be  settled  to  the 
same  uses  ;  stating,  that  he  considered  such  pro- 
perty an  equivalent  for  the  residuum  of  his  father's 
personal  estate,  and  it  was  to  be  accepted  as  sucli : 
— Held,  that  the  ultimate  limitation  to  the  right 
heirs  of  the  testator,  being  of  the  name  of  H., 
vested  at  the  testator's  death  in  his  son  and  heir- 
at-law,  Reginald  H.;  and  that  the  parties  now 
claiming  under  Reginald  were  entitled  to  the  real 
estate  devised  by  both  wills;  and,  also,  that  the 
personal  estate  of  Reginald  belonged  to  the  same 
parties  who  took  the  real  estate.  Wrightson  v. 
Macaulay,  17  L.  J.,  Chanc.,  54 — C. 

Issue.} — That  where,  upon  the  decease  of  the 
testator's  "  children,"  the  estate  was  given  to  the 
"  issue"  of  such  children  ;  and  where  it  was  given 
over  in  case  the  testator's  "children"  should  die 
"  without  leaving  issue,"  and  in  like  uses  of  the 
word  "  issue,"  the  word  "  issue"  must  be  read 
"child  or  children,"  although  in  other  parts  of  the 
will  it  might  be  necessary  to  read  the  word  "  issue" 
in  a  different  sense.  Williams  v.  Teale,  6  Hare,  239. 

Issue,  Failure  of.]  — See  Eno  v.  Eno,  6  Hare,  171; 
HJur.  746;  16  L.  J.,  Chanc.,  358. 

Issue  in  Tail  Male.] — A  testator  devised  freehold 
estates  to  trustees  in  trust  to  settle  and  convey 
them  to  the  use  of  G.  R.  for  life,  with  remainder 
to  his  issue  in  tail  male  in  strict  settlement,  and  in 
default  of  such  issue  the  estates  to  go  over.  G.  R. 
had  no  son,  but  had  several  daughters,  all  born 
after  the  testator's  death  : — Held,  that  the  words 
"in  tail  male"  were  descriptive,  not  of  the  issue, 
but  of  the  interest  they  were  to  take  ;  and  that  the 
daughters  were  entitled  to  take,  under  the  limita- 
tion in  remainder,  as  tenants  in  common.  Trevor 
v.  Trevor,  1  H.  L.  Ca.  239. 

Remoteness.] — A  testator  devised  lands  to  P.  M., 
his  brother,  for  life;  remainder  to  the  use  of  the 
first  son  of  the  body  of  P.  M.  for  life;  remainder 
to  the  use  of  the  first  son  of  the  said  first  son,  and 
the  heirs  male  of  his  body;  and,  in  default  of  such 
issue,  to  the  use  of  all  and  every  other  the  son 
and  sons  of  P.  M.,  severally  and  successively,  for 
the  like  interests  and  limitations  as  he  had  before 
directed  respecting  the  first  son  of  P.  M.,  and  his 
issue  of  the  body  ;  and  in  default  of  issue  of  the 
body  of  P.  M.,  or  in  case  of  his  not  leaving  any  at 
his  decease,  then  over.  P.  M.  never  had  any 
issue  : — Held,  that  all  the  limitations  after  that  to 
the  use  of  the  first  son  of  the  body  of  P.  M.  were 
void  for  remoteness;  and  that  the  sons  of  P.  M., 
if  he  had  any,  would  not,  by  the  application  of 
the  doctrine  of  cy  pres,  have  taken  an  estate  tail, 
inasmuch  as  such  a  construction  of  the  will  would 
be  to  make  the  estate  devolve  in  a  line  of  succes- 
sion different  from  that  which  the  testator  had 
expressly  designated.  Monypenny  v.  Gering,  16 
M.  &  W.  418;  17  L.  J.,  Exch.,  81. 

On  the  construction  of  a  will,  devise  of  real 
estate,  after  death  of  wife,  to  present  and  future 
grandchildren,  as  they  respectively  attain  the  age 
of  twenty-five  years — Held  void  for  remoteness. 
Blagrove  v.  Hancock,  12  Jur.  1081— V.  C.  E. 

Testator  devised  two  estates  to  trustees  for 
500  years,  and  subject  thereto,  devised  one 
estate  to  his  grandson,  A.,  for  life,  with  re- 
mainder to  A.'s  sons  in  tail  male,  with  remainder 
to  A.'s  daughters  in  tail  general,  with  remainder 
to  testator's  grandson  B.  for  life,  with  similar 
remainder  to  B.'s  issue,  and  devised  the  other 
estate  to  B.  for  life,  with  remainder  to  B.'s  son  in 
tail  male,  with  remainder  to  his  daughters  in  tail 


general,  with  remainder  to  A.  for  life,  with  si- 
milar remainders  to  his  issue;  and  he  declared 
the  trust  of  the  500  years'  term  to  be,  that  in 
case  either  A.  or  B.  should  die  without  issue, 
whereby  the  survivor  of  them  would  become 
entitled  to  both  estates,  2000/.  should  be  raised 
for  each  of  the  testator's  two  granddaughters.  A. 
died,  leaving  a  daughter,  and  then  B.  died  without 
issue,  whereupon  the  two  estates  became  united 
in  A.'s  daughter;  but,  as  both  A.  and  B.  were 
dead,  the  event  of  the  survivor  of  them  becoming 
entitled  to  both  estates  did  not  happen  : — Held, 
that,  if  it  was  intended  that  the  2000Z.  should  be 
payable  in  case  of  a  union  of  both  estates  happen- 
ing otherwise  than  in  the  lifetime  of  one  of  the 
two  grandsons  (A.  and  B.)  such  intention  was  too 
remote.  Case  v.  Lrosier,  5  My!.  &  Cr.  246. 

Testator  devised  his  estates  in  trust  for  the 
plaintiff  for  life,  with  remainder  to  his  first  and 
other  sons  in  tail  male,  with  remainders  over;  and 
directed  that,  if  any  person  for  the  time  being 
entitled  to  the  possession  of  the  estates  should  be 
under  twenty-one,  the  trustees  should,  so  long  as 
the  person  so  entitled  should  be  under  tweaty-ones 
receive  the  rents  and  apply  a  competent  part 
thereof  for  his  maintenance,  and  invest  the  surplus, 
in  their  names,  in  Government  or  real  securities, 
and  from  time  to  time  receive  the  income  thereof 
and  invest  the  same  in  like  securities,  so  that  the 
same  might  accumulate;  and  should  stand  possessed 
of  such  surplus  rents,  together  with  the  accumula- 
tion thereof,  upon  trust  to  invest  the  same  from 
time  to  time  in  the  purchase  of  real  estates,  to  be 
forthwith  settled  to  the  uses  and  upon  the  trusts 
thereby  declared  of  the  devised  estates: — Held, 
that  the  trust  was  void  for  remoteness.  Browne 
v.  Stoughton,  14  Sim.  369 ;  10  Jur.  747  ;  15  Law  J., 
Chanc. ,391. 

In  a  devise  of  real  estate  upon  trust  for  the 
daughter  of  the  testator  for  her  life,  and  from  and 
after  her  decease  to  convey  such  estate  unto  and 
equally  between  and  among  all  and  every  the 
child  and  children  of  the  daughter  who  should  live 
to  attain  the  age  of  twenty-three  years,  and  to  his, 
her,  and  their  heirs  and  assigns  for  ever;  and  in 
case  there  should  be  no  such  child  or  children,  or, 
being  such,  all  of  them  should  die  under  twenty- 
three  without  issue,  then  over,  with  power  to 
apply  for  maintenance  the  interest  of  such  child's 
share,  notwithstanding  such  child's  share  should 
not  be  then  absolutely  vested, — the  limitation  to 
the  children  of  the  daughter,  and  the  limitation 
over  on  default  of  such  children,  are  void  for  re- 
moteness. Bull  v.Pritchard,  5  Hare,  567;  11  Jur. 
34;  16  Law  J.,  Chanc.,  185. 

See  also  Hodson  v.  Ball,  14  Sim.  558. 

Residue.]  — On  the  construction  of  a  will, — Held, 
that  the  words,  "  I  leave  and  bequeath  to  D.  the 
sum  of  2000/.,  and  also  to  be  my  residuary  lega- 
tee," constituted  a  gift  to  D.  of  the  testator's 
residuary  real  estate.  Evans  v.  Crosbie,  11  Jur. 
510  ;  16  Law  J.,  Chanc.,  494— V.  C.  E. 

Revocation  —  Codicil.]  — A  codicil  revoked  a 
devise  to  A.  of  "a  close  situated  atM.,  being  the 
close  at  the  north  corner  of  the  town  of  M.  afore- 
said, and  opposite  the  pond,  and  containing,  with 
the  garden  and  orchard  adjoining,  3  acres  5 
perches,  (and  now  in  my  own  occupation),"  and 
devised  the  same  close,  with  appurtenances,  to  R. 
The  testator  had  one  close  fulfillling  the  above 
description  exactly,  and  two  other  closes,  neither 
situated  as  described  nor  in  his  own  occupation; 
but  the  three  closes,  with  the  garden  and  orchard, 
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contained  nearly  3  acres  and  5  perches,  and  the 
whole  formed  one  purchase  by  the  testator : — 
Held,  that  the  codicil  did  not  operate  upon  the 
two  closes,  the  description  by  the  testator's  occu- 
pation being  certain,  and  the  description  by  quan- 
tity uncertain.  Doe  A.Renow  v.  Ashley,  16  Law  J., 
Q.  B.,  356;  11  Jur.  905. 

Testator  devised  lands  to  the  use  of  H.  for  life, 
without  impeachment  of  waste ;  remainder  to 
trustees  during  his  life,  to  preserve,  &c.;  remain- 
der after  his  decease,  to  trustees,  for  a  term  of 
500  years,  upon  trust  to  raise  portions  for  his 
younger  children  ;  remainder  to  his  first  and  other 
sons  in  tail  male;  with  several  remainders  over. 
By  a  codicil  to  his  will,  the  testator  revoked  any 
bequest  or  devise  to  H.  by  any  former  will  or 
codicil;  and  he  devised  the  same  lands  to  H., 
during  his  life,  subject  to  an  annuity  which  he  had 
by  deed  charged  thereon  ;  remainder  to  M.  during 
his  life,  to  preserve,  &c.;  remainder  to  the  first 
and  other  sons  of  H.  in  tail ;  remainder  to  M.  D. 
in  fee  ;  and  he  directed  that  this  codicil  should  be 
taken  as  part  of  his  will  : — Semble,  that  the  devise 
of  the  term  of  500  years  and  the  trusts  thereof  are 
revoked  by  the  codicil.  Daly  v.  Daly,  2  Jones  & 
Lat.  752. 

Where  a  codicil  contains  an  unbroken  set  of 
limitations,  not  reconcilable  with  those  in  the 
•will,  and  exhausting  the  fee,  it  is  to  be  inferred 
that  the  testator  intended  to  dispose  of  the  whole 
fee  by  the  codicil,  which  he  had  otherwise  dis- 
posed of  by  his  will.  Ib. 

Tenancy  in  Common.]  —  Testator  devised  his 
copyhold  and  leasehold  estates  in  trust  for  his 
son  for  life,  and  after  his  decease,  in  trust  to  assign 
and  surrender  the  same  unto  and  among  the  per- 
son or  persons  who  at  the  son's  death  would  be 
entitled  to  his  personal  estate  in  case  he  should 
die  intestate.  The  son  died,  leaving  a  widow  and 
four  children  : — Held,  that  they  took  the  estates 
in  equal  fifth  parts,  as  tenants  in  common.  Rich- 
ardson v.  Richardson,  14  Sim.  526. 

Thellusson  Act.]  —  Where  accumulations  are  not 
positively  directed  by  a  will,  but  are  made  under 
the  will,  in  consequence  of  circumstances  which 
occur  after  the  death  of  the  testator,  the  Thellus- 
son Act  does  not  apply  to  them.  Bridgnorth 
(Corporation  of)  v.  Collins,  11  Jur.  213  —  V.  C.  E. 

Construction,  generally.] — A  testator  devised 
real  estates  to  trustees  to  accumulate  the  rents  till 
his  son  John  should  attain  twenty-five  years,  and 
when  he  attained  twenty-five  years  to  let  him  into 
possession,  but  neither  he  nor  his  heirs,  to  the 
third  generation,  were  to  sell  or  mortgage  the 
same,  it  being  his  desire  that  the  property  should 
remain  in  the  W.  name.  If  John  should  die  with- 
out leaving  lawful  issue,  it  was  his  will  that  his 
(the  testator's)  daughter  Ann  should  have  his 
share,  subject  to  the  same  restrictions,  limitations, 
and  exceptions.  If  John  and  Ann  should  die 
under  age,  or  without  leaving  issue,  the  testator 
devised  part  of  the  property  to  J.  W.  in  fee,  and 
the  remainder  he  directed  should  be  sold ;  and, 
after  deducting  a  certain  sum  from  the  produce 
in  favour  of  his  (the  testator's)  daughter  Elizabeth, 
he  directed  his  trustees  to  divide  the  remainder  of 
the  produce  of  the  sale  among  certain  other  par- 
ties. At  the  death  of  the  testator,  (who  was  ille- 
gitimate), he  had  the  three  children  named  in  his 
will,  and  no  more.  Elizabeth  died,  aged  two 
years;  then  Ann  died,  aged  nineteen  years,  un- 
married; and  John  afterwards  died,  aged  thirty 
years,  leaving  children  who  all  died  unmarried, 


and  without  issue.  John  made  a  will  affecting  to 
devise  part  of  the  real  estate.  On  a  suit  instituted 
to  carry  the  trusts  of  the  will  into  execution,  the 
Court  directed  a  case  for  the  opinion  <>!'  u  court  of 
common  law,  to  ascertain  what  estate  the  devisees 
took  under  the  will  of  John  ;  whether,  in  the  events 
that  had  happened,  J.  W.  took  any,  and  what, 
estate,  and  whether  the  parties  to  whom  the  ulti- 
mate gift  was  made  had  any  power  of  selling. 
Mortimer  v.  Hartley,  11  Jur.  582 — V.  C.  B. 

A  testator,  by  his  will,  devised  his  real  estate 
to  the  use  of  A.  for  life,  with  remainder  to  his  first 
and  other  sons  in  tail ;  and  he  declared  it  should 
be  lawful  for  every  tenant  for  life,  or  in  tail  in 
possession,  who  should  have  attained  twenty-one, 
by  an  indenture  to  be  sealed  and  delivered  by 
them  respectively  in  the  presence  of  two  or  more 
witnesses,  to  demise  all  or  any  parts  of  the  estates 
to  any  person  or  persons  for  any  term  not  exceed- 
ing twenty-one  years,  to  take  effect  in  possession, 
and  not  by  way  of  future  interest,  or  as  that  there 
were  reserved  the  most  improved  rent,  &c.,  with- 
out taking  any  fine,  &c.,  such  lease  to  contain  a 
condition  for  re-entry  on  non-payment  of  the  rent, 
and  the  lessee  to  execute  a  counterpart,  and  to 
covenant  for  due  payment  of  the  rent,  &c.  A. 
made  an  agreement  to  renew  for  fourteen  years 
an  unexpired  lease,  and  died  without  executing  a 
lease,  but  after  the  expiration  of  the  original  lease. 
On  a  bill  filed  by  the  infant  tenant  in  tail  for  specific 
performance,  the  Court  held,  that  the  agreement 
was  ultra  vires  the  deceased  tenant  for  life,  and 
dismissed  the  bill  with  costs.  Ricketts  v.  Bell, 
11  Jur.  918— V.  C.B. 

Remainder  in  Fee.] — Devise  as  follows: — "I 
dispose  of  all  my  effects  as  follows :  All  my 
household  goods,  live  stock,  furniture,  plate,  wear- 
ing apparel,  and  other  effects  at  this  time  in  my 
possession,  or  that  may  hereafter  become  my  pro- 
perty, unto  my  wife,  J.  H.  I  bequeath  to  J.  P. 
200/.,  to  be  paid  to  her  at  the  death  of  my  wife. 
But  if  my  wife  after  my  decease  see  fit  to  marry, 
her  second  husband  shall  have  no  claim  whatso- 
ever; that  is,  to  sell  or  dispose  of  any  part  of 
the  property  now  or  hereafter  may  be  in  pos- 
session, but  the  above  sum  of  200/.  shall  be  paid 
to  J.  P.  at  the  time  of  my  wife's  marriage  :" — 
Held,  by  Pollock,  C.  B.,  and  Platt,  B.— Parke,  B., 
dissentiente — that  a  remainder  in  fee  in  real  estate 
did  not  pass  by  this  devise.  Doed.  Han  v.Earles, 
15  M.  &  W.  450 ;  16  Law  J.,  Exch.,  242. 

Residue.] — Testator  gave  all  his  real  and  per- 
sonal estate  to  his  brother  James  and  his  nephew, 
Malcolm,  their  heirs,  executors,  &c.,  in  trust,  by 
or  out  of  his  personal  estate,  or  by  sale,  mortgage, 
or  other  disposition  of  his  real  estate,  or  any  part 
thereof,  to  pay  his  sister  £1500  ;  and,  after  giving 
£1000  to  his  brother  James,  he  left  to  his  brother 
Donald  £2000,  and  added,  "and  also  to  be  my 
residuary  legatee."  After  which  he  gave  £200 
to  another  of  his  sisters  :— Held,  that  Donald  was 
the  testator's  residuary  devisee,  as  well  as  legatee. 
Fvans  v.  Crosbie,  15  Sim.  600;  11  Jur.  510;  16 
L.  J.,  Chanc.,  494. 

A  testator  directed  a  certain  piece  of  land  to  be 
purchased,  and  gave  the  remainder  of  liis  property 
to  a  charity.  The  owner  of  the  piece  of  Ian.!  re- 
fused to  sell  it: — Held  that  the  will  took  eti'ect  as 
if  the  direction  to  purchase  had  not  hrm  continued 
in  it.  Mitford  v.  Reynolds,  12  Jur.  197  ;  17  L.  J., 
Chanc.,  238— V.  C.  E. 

Trust  Estate.] — Real  estate  vested  in  a  testator 
as  a  trustee,  held  to  pass  by  a  gener.il  devise  in 
his  will  to  "  A.  B.,  hia  heirs,  executors,  und  ad- 
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ministrators,  for  his  and  their  own  use  and  bene- 
fit." Sharpe  v.  Sharpe,  12  Jur.  598  ;  17  L.  J., 
Chanc.,  384— V.  C.W. 

Devise  of  all  real  estate  whatsoever  charged  with 
£50  does  not  carry  a  trust  estate.  Rackham  v. 
Siddall,  12  Jur.  640— V.  C.  E. 

Vested  Interests.]  —  A  testator  devised  three 
several  estates  to  his  three  daughters,  M.,  C.,  and 
L.,  for  their  respective  lives,  with  remainder  to 
their  children  as  tenants  in  common  in  fee,  pro- 
vided, that  if  any  or  either  of  them  should  die 
without  issue,  the  property  given  to  such  daughter 
should  go  and  accrue  to  the  survivors  or  survivor 
in  equal  shares  as  tenants  in  common;  and,  if  all 
except  one  should  die  without  issue,  then  the 
shares  of  such  daughter  so  dying  should  go  to  the 
survivor,  her  heirs,  and  assigns  for  ever.  On  the 
3d  October,  1841,  C.  died,  leaving  a  son;  on  the 
25th  October,  1841,  L.  died  without  having  had 
issue.  On  the  22d  December,  1841,  M.  and  her 
husband  conveyed  to  a  trustee,  as  well  the  pro- 
perty devised  to  her  for  life,  as  that  devised  to  L., 
to  hold  to  the  use  of  M.  for  the  joint  lives  of  her- 
self and  her  husband,  with  remainder  to  the  sur- 
vivor in  fee: — Held,  that  the  word  "survivor"  in 
the  will  must  be  construed  according  to  its  ordi- 
nary meaning;  and  that,  on  the  death  of  L.,  the 
property  given  to  her  for  life  vested  absolutely  in 
M.  in  fee.  Lee  v.  Stone,  1  Exch.  Rep.  674 ;  17  L. 
J.,  Exch.,  331. 

Held,  also,  that  the  son  of  C.  could,  under  no 
contingency,  become  entitled  to  any  interest  in  the 
property  given  to  M.  for  life.  Ib. 

Held,  also,  that,  under  the  will  and  deed,  the 
husband  of  M.,  in  her  right,  had  an  estate  in  pos- 
session during  the  joint  lives  of  himself  and  his 
wife.  Ib. 

Testator  gave  his  residuary  real  and  personal 
estate  to  trustees,  in  trust  to  pay  the  rents,  inte- 
rest, and  dividends  thereof  to  his  wife  for  her  life, 
and,  after  her  decease,  to  sell,  convert  into  money, 
collect  and  get  in  the  same,  and  to  pay  and  divide 
the  monies  to  arise  therefrom,  unto  and  equally 
between  and  amongst  such  of  the  children  of  his 
sisters  Martha,  Phebe,  Alice,  &c.,  as  might  be 
living  at  the  time  of  the  decease  of  his  wife,  and  the 
issue  of  such  of  them  as  might  be  then  dead,  in  equal 
shares  and  proportions,  such  issue  only  to  take  the 
share  which  their  respective  parents  would  have 
taken  if  living  ;  provided  such  children  or  issue 
should  then  have  attained  twenty-one,  otherwise 
to  pay  to  them  the  interest  of  their  shares  until 
they  should  attain  that  age,  and  then  to  pay  them 
the  principal.  The  testator's  wife  survived  him. 
Each  of  his  sisters  had  several  children.  A  child 
of  Martha  died  before  the  testator's  wife,  leaving 
children,  and  one  of  those  children  also  died  be- 
fore the  testator's  wife: — Held,  nevertheless,  that 
that  one  took  a  vested  and  transmissible  interest 
in  the  testator's  residuary  estate.  Lyonv.  Coward, 
15  Sim.  287;  10  Jur.  486  ;  15  L.  J.,  Chanc.,  460. 

Testator  gave  the  residue  of  his  real  and  personal 
estate  to  trustees  in  trust  for  his  three  nephews, 
their  heirs,  &c.,  as  tenants  in  common,  with  cross- 
remainders  and  benefit  of  survivorship,  in  case  any 
of  them  should  die  before  their  shares  in  the  trust 
property  should  become  vested  in  them,  which  he 
desired  might  not  be  shared  until  his  youngest 
nephew  should  attain  twenty-four ;  and  he  directed 
his  trustees  to  maintain  and  educate  them  out  of 
the  income  of  the  property  during  their  minorities. 
The  nephews  were  infants  at  the  testator's  death : 
-. — Held,  nevertheless,  that  they  took  vested  inte- 


rests under  the  will.     Parkin  v.  Hodgkinson.  15 
Sim.  293. 

Younger  Son.] — In  construing  a  will,  the  words 
"younger  son,"  used  by  the  testator  in  a  proviso 
for  the  shifting,  in  certain  events,  of  an  estate 
thereby  devised,  are  to  be  taken  in  their  plain  and 
ordinary  sense,  as  meaning  "  younger  in  order  of 
birth,"  unless  it  satisfactorily  appears  from  other 
parts  of  the  will  that  they  were  used  by  the  testa- 
tor in  another  sense.  Wilbraham  v.  Scarisbrick, 
1  H.L.Cas.  167. 

Construction  generally.]  —  Although  the  words 
of  two  distinct  devises  in  a  will  are  prima  facie 
repugnant;  yet,  if,  upon  consideration  of  the  pro- 
perty to  which  the  will  refers,  or  of  all  the  words 
of  the  will  taken  together,  an  intent  of  the  testator 
can  be  discovered,  the  Court  will  reconcile,  by 
interpretation,  the  apparently  inconsistent  words, 
so  as  to  fulfil  the  whole  of  the  intention.  Doe  d. 
Snape  \.  Nevill,  12  Jur.  181;  17  L.  J.,  Q.  B.,  119. 

Therefore,  where  a  testator  devised  a  messuage 
and  other  freeholds  by  name  to  his  wife  for  life  ; 
remainder  to  A.  in  fee;  and  also  devised  to  his 
wife  in  fee  "  all  my  real  and  personal  estates,  both 
freehold  and  copyhold,  and  now  surrendered  to 
the  uses  of  my  will:"  —  Held,  that  the  word 
"  all "  was  to  be  read  "  all  the  residue,"  to 
satisfy  the  intention  of  the  testator;  and  that  A., 
on  the  death  of  the  wife,  took  the  remainder  in 
fee  in  the  estates  first  devised.  Ib. 

A  testator  bequeathed  the  residue  of  his  personal 
estate  to  three  persons,  their  executors,  admin- 
istrators, and  assigns,  in  trust,  that  they  or  the 
survivor  of  them,  or  the  executors,  administrators, 
or  assigns  ofsuch  survivor,  should  invest  it  in  the 
purchase  of  estates  in  England  or  Scotland  ; 
such  estates,  if  in  England,  to  be  settled  accord- 
ing to  the  limitations  of  the  same  will  as  to  his 
own  English  estates,  which  were  thereby  limited 
to  one  for  life,  with  remainder  to  his  first  and  other 
sons  in  tail  ;  and,  ifin  Scotland,  according  to  the 
limitations  of  a  Scotch  deed  of  strict  entail,  to 
which  his  own  Scotch  estates  were  then  subject; 
and,  until  such  purchase  could  be  found,  should 
pay  the  income  of  the  residuary  fund  to  the  person 
who  would  be  entitled  to  the  rents  of  the  English 
estates  so  to  be  purchased,  in  case  the  same  were 
actually  purchased.  And  the  will  contained  a 
power  to  such  person,  or,  in  case  of  his  minority, 
to  his  guardian,  to  appoint  new  trustees,  who  were 
to  have  all  the  powers  and  capacities  of  those  in 
whose  room  they  should  be  substituted.  The 
three  trustees  invested  the  greater  part  of  the  re- 
sidue in  Scotch  estates  ;  and  all  died  during  the 
lifetime  of  the  tenant  for  life.  On  his  death, 
his  son,  who  was  entitled  under  the  Scotch  deed 
to  the  Scotch  estates,  as  well  as  under  the  will  to 
the  English  estates,  conceiving  himself  entitled 
absolutely  to  what  remained  of  the  residuary  fund, 
executed  disentailing  deeds,  both  of  the  money  and 
of  the  English  estates,  and  obtained  payment  of 
the  fund  to  himself;  but  his  right  to  do  so  being 
disputed  on  his  death  by  the  next  Scotch  heir  of 
entail  : — Held,  that  he  had  no  such  right;  but  that 
he  was  entitled  only  to  the  income  of  the  fund 
during  his  life,  and  that,  upon  his  death,  there 
being  then  no  one  by  whom  new  trustees  could  be 
appointed  under  the  power  in  the  will,  and  the 
Court  being  of  opinion  that  the  discretionary 
power  of  selecting  between  English  and  Scotch 
investment  would  not  extend  to  trustees  appointed 
by  the  Court,  the  fund  became  divisible  in  equal 
moieties — one  half  belonging  to  the  personal  repre- 
sentatives of  the  deceased,  and  the  other  half  to 
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be  invested  in  Scotch  estates  to  the  uses  of  the 
Scotch  deed.  Fordyce  v.  Bridges,  2  Ph.  497;  2 
Coop.  326  ;  17  L.  J.,  Chanc.,  185. 

Testator  devised  all  his  estates  in  the  funds  of 
England,  and  all  his  manors,  messuages,  lands, 
&c.,  both  freehold,  leasehold,  and  copyhold,  to  A., 
B.,  and  C.,  and  their  sons,  in  strict  settlement,  and 
ultimately  to  his  own  right  heirs  forever;  and 
empowered  his  trustees  to  invest  the  residue  of  his 
personal  estate  in  the  purchase  of  freehold  lands 
in  England,  and  to  convey  the  same  to  such  of  the 
uses  thereinbefore  declared  of  his  manors,  mes- 
suages, lands,  and  premises,  devised  by  his  will, 
as  should  be  then  subsisting.  A.  and  B.  died, 
without  issue,  in  the  testator's  lifetime.  C.,  who 
•was  his  heir-at-law  and  executor,  was  living,  but 
had  no  issue  male.  The  testator's  next  of  kin 
filed  a  bill  against  C.,  praying,  amongst  other 
things,  for  a  declaration,  that,  in  the  event  of  C. 
dying  without  leaving  issue  male,  the  plaintiff 
would  be  entitled  to  the  testator's  personal  estate. 
A  general  demurrer  to  the  bill  was  allowed.  De 
Beauvoir  v.  De  Beauvoir,  15  Sim.  163  ;  10  Jur. 
466;  15  L.  J.,  Chanc.,  305. 

A  testator  bequeathed  one-seventh  of  the  residue 
of  his  estate  in  trust  for  each  of  his  seven  children 
for  his  or  her  life;  and  declared,  that,  after  the 
death  of  any  of  his  children,  his  trustees  should 
stand  possessed  of  the  capital  of  such  deceased 
child's  share,  upon  trust  to  pay  the  same  among 
the  children  of  him  or  her  so  dying  ;  and,  in  case 
any  of  his  children  should  die  without  issue  living 
at  their  death,  to  divide  the  capital  of  such  child's 
share  unto  and  equally  amongst  the  survivors  or 
survivor  of  his  said  children,  or  the  issue  of  such 
of  them  as  should  be  then  dead,  in  the  manner 
thereinbefore  directed  concerning  the  original 
shares.  The  testator  left  his  seven  children  him 
surviving.  A.  and  B.,  two  of  his  children,  died, 
leaving  children;  then  C.,  another  child,  died, 
without  issue;  and  then  D.,  another  child,  died 
without  issue  : — Held,  that  the  part  of  C.'s  share, 
to  which  D.  became  entitled,  went  over  to  the  sur- 
viving children  of  the  testator  and  the  children  of 
A.  and  B.  Goodman  v.  Goodman,  12  Jur.  258; 
17  L.  J.,  Chanc.,  103— V.  C.  B. 

A  testatrix,  by  her  will,  gave  the  residue  of  her 
estate  to  A.  B.,  whom  she  appointed  sole  execu- 
tor; and,  by  a  codicil,  after  giving  several  specific 
legacies,  she  added,  "I  also  direct,  that  all  my 
goods  and  chattels,  real  and  personal,  of  whatever 
description,  that  may  be  to  me  belonging,  saving 
and  excepting  everything  hereinbefore  mentioned, 
go  to  my  executor,  to  be  assets  in  his  hands  towards 
the  execution  of  the  codicil  to  my  last  will;  and 
of  the  '  scruples,'  if  any,  I  direct  him  to  bestow 
the  whole  in  charity."  A  bill  was  filed  by  one  of 
the  next  of  kin  against  the  executor,  the  Attorney- 
General,  and  the  other  next  of  kin,  and  was  dis- 
missed, on  the  ground  that  the  next  of  kin,  as 
such,  had  no  claim.  Henniker  v.  Hcnniker,  12 
Jur.  618 ;  17  L.  J.,  Chanc.,  120— V.  C.  B. 

Foreign  Law.} — An  estate  in  Sicily  was  granted 
to  an  English  subject,  which  he  disposed  of  by  his 
will,  upon  certain  trusts: — Held,  that  as  he  could 
not  subject  his  successor  to  a  course  of  succession 
different  from  that  which  accorded  with  the  grant 
and  the  law  of  Sicily,  so  neither  could  he  subject 
the  successor,  as  such,  to  any  duties  or  obligations 
different  from  the  duties  and  obligations  which  by 
the  grant  and  the  law  of  Sicily  were  annexed  to 
his  holding.  Nelson  (Earl)  v.  Bridport  (Lord) 
8  Bea.  547  ;  10  Jur.  1043. 


Ferdinand  the  IVth,  King  of  the  Two  Sicilies, 
granted  to  Horatio  Viscount  Nelson,  for  himself 
and  the  heirs  of  his  body,  the  estate  and  Duchy  of 
Bronte  in  Sicily,  with  power  to  appoint  a  succes- 
sor, to  whom  solemn  investiture  should  be  granted 
according  to  the  law  of  Sicily,  &c.  By  a  will  in 
the  English  form,  Lord  Nelson  appointed  William, 
afterwards  Earl  Nelson,  and  W.  Haslewood  to  suc- 
ceed to  the  Bronte  estate,  and  he  devised  the  same 
to  them,  upon  trust  to  settle  it  upon  the  said  Wil- 
liam, afterwards  Earl  Nelson,  for  life,  with  remain- 
der to  his  male  issue  in  strict  settlement,  with 
remainder  to  Mrs.  Bolton  for  life,  with  remainder 
to  her  male  issue,  in  strict  settlement,  &c.,  &c.,  if 
the  law  of  Sicily  and  the  duchy  admitted,  or,  if 
not,  in  such  manner  as,  in  their  opinion  and  dis- 
cretion, would  be  consistent  with  the  laws  of  the 
said  kingdom  and  duchy,  and  best  or  nearest  cor- 
respond with  the  trusts  declared  ;  and  if  his  inten- 
tion might  be  more  effectually  accomplished 
through  the  medium  of  a  trust  than  by  an  actual 
settlement,  he  empowered  his  trustees  to  retain 
the  legal  estate.  And  he  authorized  his  trustees, 
at  their  will  or  pleasure,  to  sell  the  Bronte  estate, 
and  lay  out  the  purchase-money  in  England  to  be 
held  upon  like  uses.  After  the  testator's  death, 
William  Earl  Nelson  memorialized  the  King  of  the 
Two  Sicilies,  setting  forth  the  devise  of  the  Bronte 
estate,  and  praying  a  confirmation  of  the  gift  and 
disposition  made  by  the  will,  and  investiture  was 
thereupon  granted  to  him.  During  the  life  of  Wil- 
liam Earl  Nelson,  a  law  was  made  in  Sicily, 
whereby  entails  were  abolished,  and  the  persons 
lawfully  in  possession  of  estates  became  absolute 
owners.  William  Earl  Nelson  died  without  male 
issue,  having  devised  the  Bronte  estate  to  his 
daughter,  Lady  Bridport.  Upon  his  death  the 
Bronte  estate  was  claimed  by  Thomas  Lord  Nel- 
son, as  the  male  issue  of  Mrs.  Bolton.  The  Court, 
upon  the  evidence,  held,  first,  that  in  the  hands  of 
Horatio  Viscount  Nelson,  the  fief,  though  alienable 
in  aparticularmanner,  was  not  feud  umdegene  ran  s, 
or  in  forma  larga;  and  that,  although  it  was  feu- 
dum  novum,  it  had  not  the  incident  of  alienability 
which  might  have  attended  feudum  novum  not 
granted  on  the  same  conditions.  Secondly,  that, 
upon  the  death  of  Viscount  Nelson,  his  successor, 
either  under  the  appointment  or  the  limitations, 
became  entitled,  not  to  a  feudum  novum  or  fen- 
dum  degenerans,  but  to  a  feudum  nobile  et  anti- 
quum,  to  be  held  in  forma  stricta.  Thirdly,  that 
Earl  William  had  been  by  the  will  duly  appointed 
successor  to  the  estate,  and  was,  as  such,  entitled 
to  claim  investiture,  and  as  successor  became  enti- 
tled to  the  estates  with  all  the  rights  and  restric- 
tions incident  thereto  by  the  Sicilian  law;  that, 
as  the  law  then  stood,  the  estate  was  inalienable  by 
himself,  and  was  descendible  from  him  to  his  male 
issue,  and  in  default  of  male  issue  to  his  female 
issue;  and  that  no  operation  or  effect  could  be 
given  to  the  testator's  expressed  wish  and  infn- 
tion  as  to  the  succession  of  the  estate  beyond  that 
which  the  law  of  Sicily  allowed.  Fourthly,  th.it 
the  trustees  could  not  have  made  a  valid  sale,  and, 
being  unable  to  execute  the  trust,  by  procuring  a 
settlement  or  by  sale,  they  were  compelled  to  sub- 
mit to  the  law  of  Sicily,  and.  by  so  doing,  secured 
the  execution  of  so  much  of  the  trusts  as  cotii. 
the  law  of  Sicily  be  carried  into  effect.  Fifthly, 
that  Earl  Nelson,  being  one  of  the  trustees  ofiiir 
will,  was  bound  to  do  all  that  he  could  to  perform 
the  trusts  according  to  the  testator's  mfiition,  so 
far  as  the  law  enabled  him  to  do,  and  that  h<  tnd 
his  estate  were  answerable  in  this  Court  lor  .mv 
wilful  neglect  or  violation  of  his  duty  ;  but  that  the 
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will  as  to  the  Bronte  estate  had  been  executed  so 
far  as  it  could  be.  Sixthly,  that  the  subsequent 
alteration  in  the  law  of  Sicily  could  not  be  deemed 
to  have  revived  the  executory  nature  of  the  trusts, 
but  that  Earl  Nelson,  as  lawful  successor  of  the 
estate,  with  all  the  legal  incidents  annexed  there- 
to by  the  law  of  Sicily,  became  entitled  to  the 
absolute  ownership  of  the  estate,  which  did  not 
continue  to  be  or  then  become  liable  to  the  trusts 
of  the  will ;  and,  lastly,  the  Court  abstained  from 
deciding,  whether  Earl  William  did  or  omitted  to 
do  anything  which  by  the  law  of  England  made 
him  answerable,  or  his  assets  liable  in  this  country 
under  the  law  of  election  or  otherwise,  the  point 
not  being  then  properly  under  consideration.  Ib. 

III.   MATTERS   ARISING    OUT   OF   TESTAMENTARY 
DEPOSITIONS  (GENERALLY). 

Administration  of  Assets — Lands  charged  with 
Annuity.] — Upon  the  admission  of  the  heir-at-law, 
that  the  will  of  the  testator,  which  was  lost,  was 
duly  executed  and  attested,  and  that  thereby  cer- 
tain lands  were  devised  to  him,  subject  to  a  per- 
petual rent-charge  ;  and  upon  evidence  of  the  con- 
tents of  the  will  by  two  witnesses,  who  heard  it 
read,  but  could  not  state  that  it  was  executed  and 
attested  as  by  law  required,  further  than  that  the 
person  reading  it  read  out  the  names  of  the  testa- 
tor and  of  certain  persons  as  if  they  had  executed 
and  attested  it;  and,  upon  proof  of  the  payment 
of  the  rent-charge  for  thirty-five  years  up  to  the 
year  before  the  filing  of  the  bill,  the  Court  de- 
clared that  the  lands  were  well  charged  with  the 
annuity  ;  and  that  the  heir-at-law,  and  the  persons 
deriving  with  notice  under  a  settlement  of  the 
lands  executed  by  him,  on  the  marriage  of  his 
son,  and  duly  registered,  and  also  the  judgment- 
creditors  of  the  heir-at-law,  were  bound  to  give 
effect  to  the  devise  of  the  rent-charge.  Wise  v. 
Wise,  2  Jones  &  Lat.  403. 

Personal  Estate  primarily  applicable  to  Payment 
of  Debts.]  — A  testator  devised  his  real  estate  to 
trustees,  in  trust,  for  sale,  and  out  of  the  proceeds 
and  out  of  the  rents  till  sale,  to  pay  his  debts  and 
the  trustees'  costs,  charges,  and  expenses,  and 
then,  upon  trust,  to  pay  three  legacies  of  5001. 
each  ;  and,  as  to  all  his  personal  estate  and  effects, 
the  testator  gave  the  same  to  T.  R.,  his  executors, 
administrators,  and  assigns  : — Held,  that,  as  be- 
tween the  heir  and  T.  R.,  the  personal  estate  is 
the  fund  first  applicable  to  the  payment  of  the  tes- 
tator's debts.  Collis  v.  Robins,  1  De  G.  fit  S.  131; 
11  Jur.  362;  16  Law  J.,  Chanc.,  251. 

Semble,  that  the  3  &  4  Will.  4,  c.  104,  ought  to 
have  some  influence  in  favour  of  the  exoneration 
of  the  personal  estate.  Ib. 

Assent  to  Devise.] — A  devisee  in  trust,  on  the 
reading  of  the  will  after  the  testator's  death, 
stated  that  he  ought  to  have  had  51.  for  being 
trustee: — Held,  that  these  words  were  so  am- 
biguous that  they  ought  not  to  have  been  left  to 
the  jury  as  evidence  of  his  assent  to  the  devise. 
Doe  d.  Chidgey  v.  Harris,  16  Law  J.,  Exch.,  190. 

Quaere,  whether  a  verbal  assent  to  a  devise  is 
sufficient  to  prevent  the  party  from  afterwards  dis- 
claiming the  devise.  Ib. 

A  testator  devised  houses  to  trustees,  upon 
trust  to  sell.  At  the  reading  of  the  testator's 
will,  soon  after  his  death,  the  devisee  in  trust 
said,  "  he  ought  to  have  had  £5  for  being  trust :" 
— Held,  that  these  words  were  so  equivocal 
and  ambiguous,  that  they  should  not  have  been 


left  to  the  jury  as  proving  his  assent,  as  a  trustee, 
to  the  devise.  Doe  d.  Chidgey  v.  Harris.  16  M.  & 
W.  517. 

Quzre,  whether  an  unambiguous  assent  to  a 
devise,  expressed  by  words  or  matter  in  pais, 
without  deed,  is  sufficient  1  Ib. 

Quaere,  whether  a  devisee  in  trust  can  disclaim 
by  deed,  after  previous  assent  to  the  devise  in 
words.  Ib. 

Election.] — An  heir-at-law  of  heritable  property 
in  Scotland,  who  was  also  the  devisee  of  real 
estate  in  Ireland,  under  a  will  executed  by  the 
testator  when  domiciled  in  Ireland,  and  attested 
according  to  the  law  of  this  country,  is  bound  to 
elect  between  the  real  estate  in  Scotland  and  the 
benefits  to  which  he  is  entitled  under  the  will. 
M'Call  v.  M'Call,  1  Dru.  283. 

Heir,  Purchase  of  Incumbrances  by.]  —  An  heir, 
buying  up  incumbrances  on  the  descended  estates, 
is  entitled,  as  against  the  creditors  of  the  estate, 
to  no  more  than  he  actually  paid.  Lancaster  v. 
Evors,  10  Beav.  154;  16  L.  J.,  Chanc.,  8. 

Mortgaged  Estate,  Devise  of.]  — A  testator  hav- 
ing an  estate  subject  to  a  mortgage,  bearing  inte- 
rest at  51.  per  cent.,  devised  it  to  B.,  "  he  paying 
the  mortgage  thereon;"  and  he  bequeathed  to  the 
mortgagee,  through  his  executor,  2000^.  to  exone- 
rate the  estate.  The  mortgagee  foreclosed,  and  it 
having  been  decided,  that  the  devisee  was  entitled 
to  the  2000Z.,  it  was  held,  that  he  was  entitled  to 
interest  thereon  after  the  rate  of  3/.,  and  not  51., 
per  cent.  Lockhart  v.  Hardy,  10  Beav.  292. 

Devise  of  all  real  estate  whatsoever  charged 
with  501.  does  not  carry  a  trust  estate;  but  where 
such  a  devisee  conveyed  the  trust  estate,  she  was 
held  liable  for  the  produce  of  the  sale.  Rackham 
v.  Siddall,  12  Jur.  640— V.  C.  E. 

A  testator  having  an  estate  subject  to  a  mort- 
gage of  4460Z.,  created  by  himself,  devised  it 
to  A.  B.  in  fee,  "  he  paying  the  mortgage  there- 
on ;"  and  he  devised  his  residuary  real  and 
personal  estates  to  trustees  for  the  payment 
of  his  debts,  and  he  gave  to  the  mortgagee, 
through  the  medium  of  his  executors,  2000/.  to 
exonerate  the  estate: — Held,  that,  although,  if 
the  devise  had  been  simply  "of  the  estate,"  or 
"  of  the  estate  subject  to  the  mortgage  thereon," 
the  mortgage  would  have  been  payable  out  of  the 
testator's  general  estate  ;  yet  the  words,  "  he  pay- 
ing the  mortgage  thereon,"  imposed  a  duty  on  the 
devisee,  and  amounted  to  a  direction  or  condition 
that  he  should  pay  the  mortgage,  or  take  the 
estate  subject  to  the  burden  upon  it,  so  far  as  the 
same  exceeded  the  2000/.  Lockhart  v.  Hardy, 
9  Bea.  379;  10  Jur.  728. 

An  estate  was  mortgaged  to  A.,  who  sub-mort- 
gaged it  to  B.  A.  devised  the  estate  to  C.,  and 
bequeathed  to  B.,  the  sub-mortgagee,  through  his 
executor,  1000/.  to  clear  in  part  the  estate.  The 
sub-mortgagee,  after  the  death  of  the  testator, 
foreclosed  the  estate: — Held,  that  the  devisee  of 
the  estate  was  entitled  to  the  10001.  Ib. 

Merger  of  Incumbrance.]  —  A.,  on  her  father's 
death,  became  seised  of  real  estates  as  his  heir, 
and  entitled,  under  his  marriage  settlement,  to  a 
sum  which  the  trustees  of  the  settlement  had  lent 
him  on  mortgage  of  the  estates.  The  testatrix,  by 
a  deed  executed  shortly  before  her  will,  charged 
the  estates  and  the  sum  secured  on  them  with  an 
annuity,  and  otherwise  showed  that  she  intended 
the  mortgage  to  be  kept  on  foot,  for  the  purpose, 
at  least,  of  securing  the  annuity.  By  her  will  she 
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devised  the  estates,  after  the  payment  of  her  own 
debts,  and  after  her  father's  affairs  should  have 
been  settled,  to  B.,  and  died  intestate  as  to  her 
residuary  personal  estate  : — Held,  that,  as  against 
her  next  of  kin,  the  incumbrances  created  on  the 
estate  by  her  father  must  be  considered  to  have 
merged  in  it.  Swabey  v.  Swabey,  15  Sim.  106. 

Successive  Interests  in  Renewable  Leaseholds — 
Expense  of  Renewal,  how  borne.]  — On  a  devise  of 
successive  interests  in  leases  for  lives  or  years, 
where  the  testator  directs  that  the  leases  are  from 
time  to  time  to  be  renewed,  without  more,  the 
fines  and  expenses  of  renewal  are  to  be  borne 
by  the  tenant  for  life  and  remainderman,  or  par- 
ties successively  entitled,  in  proportion  to  their 
actual  enjoyment  of  the  estate,  and  not  in  propor- 
tion to  an  extent  of  enjoyment  to  be  determined 
speculatively,  or  by  a  calculation  of  probabilities. 
Jones  v.  Jones,  5  Hare,  440;  10  Jur.  516.  See 
Stone  v.  Theed,  5  Hare,  451,  note  (a). 

There  is  no  difference  in  the  rule  as  to  the  ap- 
portionment of  fines  for  renewal  between  the 
devisees  of  successive  interests  in  the  estate, 
whether  the  leases  are  for  lives  or  for  years.  Ib. 

If  the  testator  provides  a  specific  fund  for  the 
renewals,  or  directs  that  the  renewals  shall  be 
raised  or  borne  by  the  parties  in  a  certain  manner, 
or  in  certain  proportions,  such  direction  supersedes 
the  general  rule;  but  if  trustees,  having  power  to 
direct  the  manner  in  which  the  fines  shall  be  raised, 
do  not  exercise  the  power,  the  Court  will  pursue 
the  general  rule  which  would  be  adopted  in  the 
absence  of  any  direction  as  to  the  manner  of  pro- 
viding for  the  fines.  Jones  v.  Jones,  5  Hare,  440; 
10  Jur.  516. 

Quaere,  whether  there  is  any  difference  in  the 
rule  of  apportionment  in  cases  where  the  parties 
take  successive  interests  under  wills,  and  in  cases 
where  such  interests  are  taken  under  settlements 
by  deed  ?  Ib. 

Qusre,  whether  trustees,  having  power  to  raise 
the  fines  out  of  the  rents  and  profits,  or  by  mort- 
gage or  otherwise,  as  they  should  think  fit,  might 
so  act  as  to  throw  the  burden  on  the  parties  in 
proportions  different  from  those  in  which  it  would 
be  distributed  by  the  general  rule  of  the  Court  ?  Ib. 

Where  the  tenant  for  life  pays  the  whole  fine 
on  renewal,  he  will  have  a  lien  on  the  estate  for 
the  proportion  which  shall  ultimately  appear  to  be 
chargeable  on  the  remainderman,  or  parties  en- 
titled in  succession  ;  and  where  the  remainderman 
renews,  or  the  renewal  is  effected  by  means  of  a 
mortgage  of  the  estate,  the  tenant  for  life  may  be 
required  to  give  security  to  the  remainderman  for 
a  proportionate  part  of  the  fine,  calculated  upon 
the  assumed  duration  of  the  life-interest;  and,  if 
that  interest  should  endure  longer  than  such  as- 
sumed period,  he  may  be  required  to  give  further 
security,  without  prejudice,  in  either  case,  to  the 
actual  amount  which,  at  the  determination  of  his 
interest,  shall  appear  to  be  his  due  proportion  of 
the  fine.  S.  C.,  5  Hare,  465. 

Powers  created  by  Will — 1.  Generally.] — A  de- 
vise of  all  the  testator's  property  in  trust  for  his 
niece,  subject  to  a  discretionary  power  in  the 
trustees,  on  her  attaining  twenty-one  or  marrying, 
to  settle  the  whole  or  such  part  as  they  should 
think  fit  upon  her  and  her  children,  if  she  should 
have  any,  with  remainder,  in  default  of  children, 
to  her  mother  absolutely.  The  niece  attained 
twenty-one  ;  but  before  any  settlement  was  made 
under  the  power  she  died,  without  having  been 


married  :— Held,  that  the  power  could  not  then  be 
exercised,  and  that  her  heir  was  entitled  to  the 
whole  of  the  real  estate.  Lancashire  v.  Lanca- 
slure,  2  Ph.  657  ;  12  Jur.  3G3;  17  L.  J.,  Chanc., 

2.  Power  of  Sale.]  —Testator  devised  his  estates 
to  trustees,  in  trust  for  his  brother's  first  and  other 
sons,  successively,  in  fee;  but  so   that  the  estate 
and   interest  of  each  of  them  should  cease,  in  fa- 
vour  of  his  next  brother,  on  his  dying  under  tw»-n- 
ty-one    and    without   leaving   issue   living   at   his 
death  ;  and  if  all  of  them   should  die  under  that 
age  and  without  leaving  issue  living  at  their  deaths, 
in  trust  for  the   person  who  should  then  be  his 
heir,   absolutely.     And    he  empowered   the  trus- 
tees of  his  will,  for  the  time  being,  to  sell  the 
estates  at  any  time  after  his  decease,  and  at  their 
sole  discretion  : — Held,  that  the  power  of  sale  was 
valid.    Nelson  v.  Callow,  15  Sim.  353. 

3.  To  appoint  new  Trustees.] — A  testator  em- 
powered  his  wife,  (who  was  a  cestui   que  trust 
under   his    will),  during   her  life,  and,  after   her 
death,  the  then  surviving  or  continuing  trustee  of 
his  will,  to  appoint  any  new  trustee  or  trustees,  as 
often  as  any  of  his   first  or  future   trustees  should 
die,  &c.     One  of  the  trustees  named  in  the  will 
diedbefore  the  testator: — Held,  that  the  power  did 
not  authorize  the  widow  to  appoint  a  new  trustee 
in  the  place  of  the  deceased.     Winter  v.  Rudge, 
15  Sim.  596. 

Powers,  Execution  of,  by  Will. — 1 .  Generally.]  — 
A  testatrix  having  personal  property  of  her  own, 
and  a  power  under  her  father's  will  to  appoint  a 
fund,  by  deed  or  will,  amongst  her  brothers  and 
sisters,  after  directing  her  debts  and  funeral  and 
testamentary  expenses  to  be  paid  out  of  her  per- 
sonal estate,  and  giving  pecuniary  legacies  to  per- 
sons not  objects  of  the  power,  and  a  portion  of  the 
fund,  over  which  she  had  the  power,  to  persons 
who  were  objects  of  it,  bequeathed  the  residue  of 
her  personal  estate,  afterpayment  of  her  debts,  fune- 
ral and  testamentary  expenses,  and  the  before-men- 
tioned legacies,  to  two  persons  who  also  were 
objects  of  the  power: — Held,  that  the  residuary 
clause  was  a  valid  appointment  of  the  remainder 
of  the  fund  over  which  she  had  the  power.  Elliott 
v.Elliott,  15  Sim.  321. 

Real  estate  was  devised,  in  1778,  to  the  son-in- 
law  of  the  testator  for  his  life,  remainder  to  his 
daughter  (the  wife  of  such  son-in-law)  for  her  life, 
remainder  to  her  first  and  other  sons  successively 
in  tail,  remainder  to  her  daughters  as  tenants  in 
common  in  tail,  with  cross-remainders  between 
them  ;  and,  in  default  of  such  issue  of  his  daugh- 
ters, to  such  person  or  persons  as  she  should  by 
deed  or  will  appoint.  In  1841,  the  daughter,  the 
donee  of  the  power,  executed  a  deed-poll  of  ap- 
pointment, which,  reciting  the  limitations  of  the 
estate  by  the  will,  that  she  had  not  any  issue  of 
her  body,  and  that  she  was  desirous  of  exercising 
the  power  subject  to  the  life-interest  of  her  hus- 
band and  herself  as  thereinafter  mentioned,  ap- 
pointed that,  from  and  after  the  decease  of  the 
survivor  of  her  husband  and  herself,  "  and  there 
being  a  failure  of  issue  of  her,"  the  said  donoc  of 
the  power,  the  estate  should  u<>,  remain,  and  be 
unto  and  to  the  use  of  the  plaintiff,  his  heirs  and 
assigns  for  ever: — Held,  that  this  was  a  good  ap- 
pointment of  the  estate  under  the  power.  Kno  v. 
Eno,  6  Hare,  171;  11  Jur.  716;  16  L.  J.,  Chanc., 
358. 

Held,  also,  that  the  words  "  and  there  being  a 
failure  of  issue  of,"  &c.,  must  bu  read  cither  parun- 
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thetically,  or  as  applying  to  the  time  of  the  death  of 
the  survivor  of  the  donee  of  the  power  and  her 
husband.  Ib. 

Held,  also,  that  the  construction,  that  the  donee 
might  have  intended  to  appoint,  or  to  reserve  a 
power  to  appoint,  to  the  female  descendants  of 
sons,  or  to  give  such  descendants  the  chance  of 
taking  by  descent,  would  be  merely  conjectural ; 
and,  moreover,  was  excluded  by  the  express  lan- 
guage of  the  will  creating  the  power,  which  made 
no  provision  for  female  descendants  of  male  issue, 
and  rebutted  by  the  great  age  of  the  donee,  who 
was  then  without  any  issue.  Ib. 

A  gift  to  children  in  tail  not  comprehending  all 
the  issue,  followed  by  a  limitation  over  in  terms 
"  on  failure  of  issue,"  will  generally  be  read  as 
meaning  all  such  issue  as  are  before  mentioned, 
unless  it  appears  from  the  context  that  other  issue 
than  those  provided  for  were  intended  to  take.  Ib. 

If  the  question  had  arisen  entirely  under  the 
will  of  the  daughter,  and  the  words  "  there  being 
a  failure  of  issue  of"  &c.  had  been  found  in  that 
will,  following  limitations  to  her  issue  like  those 
contained  in  the  will  of  1778,  in  this  case,  those 
words  would  have  been  construed  to  refer  to  a 
failure,  not  of  issue  generally,  but  of  such  issue 
as  the  will  had  previously  provided  for.  Ib. 

For  the  purpose  of  determining  the  meaning  o" 
such  a    limitation,  the   principle  of  construction 
must  be   the  same,  whether  the  instrument  be 
deed  or  a  will.     Ib. 

A.,  being  entitled  to  a  third  of  certain  herediti- 
ments  and  personal  estate,  settled  the  same  upon 
her  marriage,  with  a  power  of  appointment  in  her- 
self over  one-third  thereof  in  certain  events, 
which  happened.  She  also  became  entitled  by 
devise  from  her  sister  to  a  inoiety  of  another  one- 
third  in  the  same  estates,  which  was  in  like  man- 
ner settled  to  such  uses  as  she  shruld  appoint. 
She  made  her  will,  and  thereby  devised,  be- 
queathed, and  appointed  "all  that  one-third  part 
of  her  real  and  personal  estate"  upon  certain 
trusts;  and  in  case  of  the  death  of  her  only  son 
under  twenty-one,  without  leaving  issue,  she 
charged  a  certain  annuity  and  legacies  upon  the 
third  so  devised,  declaring  that  the  said  annuity 
and  legacies  should  be  paid  as  soon  "  as  the  said 
one-third  part  of  her  real  and  personal  estate 
could  be  sold  and  disposed  of:" — Held,  that  so  far 
as  regarded  the  property  originally  settled,  the  ap- 
pointment extended  over  one-third  only  of  the 
property  which  might  have  been  appointed  under 
the  power,  viz.  over  one-third  of  one-third  of  the 
property  so  settled.  Saward  v.  McDonnell,  12  Jur. 
685— H.  L. 

A  testator,  by  his  will,  gave  all  the  effects  due 
to  him  from  A.  He  subsequently  executed  a  con- 
veyance to  trustees,  and  settlement  of  the  effects 
so  due,  to  such  uses  as  he  should  appoint : — Held, 
that  the  will  was  an  execution  of  the  power  given 
by  the  settlement.  Stillman  v.  Weedon,  12  Jur. 
992— V.  C.  E. 

By  a  marriage  settlement  certain  real  property 
was  settled  upon  the  husband  and  wife  for  life, 
and  afterwards  to  such  of  the  children  of  the  mar- 
riage as  they  should  jointly  appoint;  in  default  of 
joint  appointment,  as  the  survivor  should  appoint, 
and,  in  default  of  such  appointment,  to  the  chil- 
dren equally,  as  tenants  in  common.  The  wife 
died  without  having  joined  in  any  appointment. 
The  husband  subsequently  executed  a  deed-poll, 
by  which  he  absolutely  released  his  power  of  ap- 
pointment given,  by  the  settlement,  and  after- 


wards, by  his  will,  professed  to  execute  the  power 
of  selection,  without  taking  notice  of  the  deed  of 
release,  and  divided  the  property  in  unequal 
shares  among  his  children  : — Held,  that  the  deed- 
poll  releasing  the  power  was  valid,  that  the  chil- 
dren took  as  tenants  in  common,  and  that  the  will 
was  inoperative  as  an  execution  of  the  power. 
Smith  v.  Plummer,  17  L.  J.,  Chanc.,  145 — V.  C.  E. 

2.  Excessive  Execution.] — Freeholds  were  limit- 
ed to  the  use  of  all  and  every  the  children  of  the 
marriage,  for  such  estates,  and  in  such  propor- 
tions, and  subject  to  such  payments  to  any  one  or 
more  of  them,  and  under  such  restrictions  and 
limitations,  as  the  husband  should  by  deed  or  will 
appoint;  and,  in  default  of  appointment,  to  them 
equally.  The  husband,  by  his  will,  devised  the 
lands  to  trustees,  upon  trust  to  receive  the  rents 
until  his  eldest  son  attained  twenty-one,  and 
thereout  to  pay  for  the  education  and  m;iintenance 
of  all  his  children,  and  the  interest  of  his  debts, 
and,  as  far  as  might  be,  to  pay  off  the  principal  ; 
and  he  charged  his  said  estates  with  30007.  for  his 
younger  children,  to  be  raised  as  after  mentioned. 
And  in  case,  at  any  time  thereafter,  until  his 
youngest  child  should  attain  twenty-one,  his  eldest 
son  should  by  his  business,  marriage,  or  other- 
wise, be  enabled  to  pay  off  the  3000/.,  he  directed 
his  trustees  to  convey  the  lands  to  his  eldest  son 
and  his  heirs  ;  and,  in  case  his  eldest  son  should 
be  unable  or  unwilling  to  pay  off  the  30007.,  then 
to  his  second  son  in  like  manner;  and,  if  none  of 
his  sons  should  accept  the  estate  subject  to  the 
charges,  he  directed  his  trustees  to  sell  the  same 
and  pay  his  debts;  the  surplus  to  be  divided 
equally  among  his  children:  —  Held,  that  the 
power  was  not  well  executed  as  far  as  related  to 
the  testator's  debts ;  but  that  the  excess  was 
separable.  That  payment  of  the  30007.  was  a 
condition  precedent  to  the  eldest  son  becoming 
entitled  to  a  conveyance  of  the  estate.  That  the 
object  of  the  appomtor  being  to  induce  his  son  to 
acquire  30007.  in  some  other  manner  than  by 
means  of  the  estate  itself,  the  son  was  not  first  to 
get  the  estate,  and  then  to  raise  the  money  by 
means  of  it;  but  that,  if  he  had  the  money  ready 
to  be  paid,  the  Court  was  not  at  liberty  to  inquire 
how  he  procured  it.  Richardson  v.  Simpson.  3  J. 
&  L.  540. 

Probate  and  Legacy  Duty.]  — A.  made  a  mort- 
gage in  fee  to  secure  a  sum  lent  to  him  by  the 
trustees  of  his  marriage  settlement.  On  his  death, 
his  daughter  became  entitled  to  the  equity  of  re- 
demption of  the  mortgage  estate  as  his  heir,  and, 
under  his  marriage  settlement,  to  the  mortgage 
money.  The  trustees  then  conveyed  the  estate 
to  her,  subject  expressly  to  the  equity  of  redemp- 
tion, and  did  not  release  her  father's  covenant  for 
repayment  of  the  money.  Afterwards  she  granted 
an  annuity  to  M.,  and,  as  a  security  for  it,  con- 
veyed the  estate  and  assigned  the  money  to  a 
trustee  for  him.  By  her  will  she  devised  the 
estate,  but  did  not  dispose  of  her  personal  estate  : 
— Held,  that  the  money  was  subject  to  probate 
and  legacy  duty.  Swabey  v.  Swabey,  15  Sim.  502. 

Proviso  against  disputing  Will.]  —  A  testator 
made  his  will,  duly  executed  so  as  to  pass  real 
estate,  whereby  he  gave  considerable  interests  in 
tiis  real  estate  to  his  daughter,  and,  subject  there- 
to, gave  his  property  to  her  children,  and,  in  de- 
fault of  issue,  to  his  collateral  relations;  and  the 
will  contained  a  proviso,  that,  if  the  testator's 
said  daughter,  or  her  husband,  or  any  person  or 
persons  on  her,  or  his,  or  their  behalf,  should  dis- 
pute the  will  or  his  competency  to  make  it,  or 
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should  refuse  to  confirm  the  will,  as  far  as  he  or 
she  lawfully  could,  when  required  by  the  execu- 
tors to  do  so,  the  disposition  in  favour  of  the 
testator's  said  daughter  should  be  revoked  : — 
Held,  that  this  proviso  was  good  and  valid  in  law. 
Cooke  v.  Turner,  17  L.  J.,  Exch.,  106. 

Jurisdiction  of  Courts  of  Equity  in  reference  to 
Testamentary  Matters.]  —  A  testator,  by  his  will 
and  codicils,  gave  R.  A.  large  bequests,  which  he 
revoked  by  a  final  codicil,  providing  only  a  small 
weekly  allowance  for  him  during  his  life.  The 
will  and  all  the  codicils  having  been  admitted  to 
probate,  after  litigation  as  to  the  last  codicil  in  the 
Ecclesiastical  Court,  R.  A.  filed  a  bill  in  Chancery, 
alleging,  that  the  testator  had  executed  the  lasl 
codicil  under  undue  influence  of  the  residuary 
legatee,  and  false  representations  made  at  her 
instance  respecting  R.  A.'s  character;  and  that  he 
had  not  been  permitted  in  the  Ecclesiastical  Court 
to  take  any  objections  to  that  codicil,  except  such 
as  affected  the  validity  of  the  whole  instrument; 
the  bill,  therefore,  prayed  that  the  executors  or 
residuary  legatee  might  be  declared  trustees  or 
trustee  for  R.  A.  to  the  amount  of  the  revoked 
bequests  :  — Held,  on  demurrer,  that,  the  Court  ol 
Chancery  had  no  jurisdiction  in  the  matter,  (dis- 
sentientibus  Lord  Cottenham,  C.,  and  Lord  Lang 
dale,  M.  R.);  and  that  the  proper  course  would 
have  been  an  appeal  to  the  Judicial  Committee  ol 
the  Privy  Council  against  the  sentence  of  the  Ec- 
clesiastical Court.  Allen  v.  M'Pherson,  1  H.  L. 
Ca.  191;  11  Jur.  785. 

It  is  the  ordinary  rule  of  a  court  of  equity,  in 
cases  where  an  heir  disputes  the  will,  to  grant  an 
issue  to  try  that  question ;  but  where  he  does  not 
dispute  it,  but  acts  under  it,  merely  denying  that 
certain  portions  of  the  land  pass  under  the  descrip- 
tion used  in  it,  a  court  of  equity  has  full  jurisdic- 
tion to  determine  the  question  thus  raised,  without 
granting  an  issue,  or  may  grant  such  issue  at  it: 
discretion.  Ricketts  v.  Turquand,  1  H.  L.  Ca.  472. 

In  such  a  case,  parol  evidence  of  what  was  con- 
sidered in  the  lifetime  of  the  testator  to  be  the 
extent  of  the  lands  constituting  the  estate,  is  re- 
ceivable. Ib. 

In  1846,  an  issue  was  directed  to  try  whether  a 
will,  dated  in  1825,  had  been  signed  and  published 
in  the  presence  of  three  credible  witnesses,  A.,  B., 
and  C.,  and  whether  it  was  attested  by  them.  A. 
was  dead,  and  his  signature  was  proved.  B.  de- 
nied having  signed  the  will,  but  was  disbelieved 
by  the  judge  and  jury,  and  C.,  an  ignorant  man, 
proved  his  attestation,  but  did  not  remember  the 
signing  or  publication  by  the  testatrix.  The  jury 
found  for  the  will.  The  Court,  under  the  circum- 
stances, refused  with  costs  an  application  for  a 
new  trial.  Hitch  v.  Wells,  10  Beav.  84. 

Presumption  in  favour  of  a  will,  apparently  duly 
executed,  where  one  attesting  witness  was  dead, 
the  second  denied  her  signature,  but  was  not  to  be 
believed,  and  the  third  was  of  defective  memory.  Ib. 

A  testator,  seised  of  large  real  estates,  made  a 
will,  by  which  he  gave  certain  benefits  to  his 
daughter,  who  was  his  heir  and  a  married  lady; 
and  declared,  that,  if  she  or  her  husband,  or  any 
person  on  their  or  either  of  their  behalf,  should  dis- 
pute his  will,  or  if  any  proceedings  should  be 
taken  by  any  person  whomsoever,  by  any  possible 
result  of  which  any  estate  or  interest  could  be,  in 
any  way,  attainable  by  his  daughter  or  her  hus- 
band of  larger  extent  than  was  intended  for  her  by 
the  will,  and  she  and  her  husband  should  not 
formally  disavow,  stay,  or  resist  such  proceedings 
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to  the  best  of  their  ability,  then  he  revoked  the 
aenehts  given  to  her.  The  testator  was  the  sub- 
ject of  a  commission  of  lunacy  when  he  made  his 
will,  and  continued  so  until  his  death.  In  a  suit 
by  the  trustees  of  the  will,  to  establish  it,  the 
plaintiffs  proved  that  the  testator  was  of  sound 
mind  when  he  made  his  will ;  and  there  was  no 
evidence  to  the  contrary.  Nevertheless,  the  Court 
directed  an  issue,  devisavit  vel  non,  to  be  tried 
the  plaintiffs  to  be  plaintiffs  at  law,  and  a  gentle- 
man (with  whom  the  husband  had  entered  into  a 
covenant,  during  the  infancy  of  his  wife  and  in  the 
lifetime  of  her  father,  to  make  a  settlement  of  any 
estates  that  she  might  thereafter  become  entitled 
to,)  to  be  the  defendant  at  law.  Cooke  v.  Turner 
15  Sim.  611. 

Although  it  is  the  rule  that  a  will  is  only  esta- 
blished against  the  heir  from  the  day  of  its  pro- 
duction, the  Court  allowed,  on  the  application  of 
the  plaintiff,  that  the  decree  should  be  dated  on 
the  day  it  was  pronounced,  though  the  will  was 
produced  on  a  later  day.  Seale  v.  Buller.  12  Jur 
108— V.  C.  B. 


WITNESS— See  EVIDENCE. 

WORK  AND  LABOUR. 

A.  was  employed  by  B.  to  devise  a  method  ot 
curving  metal  tubing  for  the  purpose  of  manufac- 
turing life-buoys,  of  which  B.  was  patentee.   Held 
that  A.  might  recover  compensation  for  the  labour 
and  skill,  and  also  the  value  of  the  materials  em- 
ployed by  him  in  the  course  of  the  work,  under  a 
count  for  work  and  labour  and  materials.    Grafton 
v.Armitage,  2  C.  B.  336  ;  15  Law  J.,  N.  S.,  C.  P.,  20. 

Plaintiffs  contracted  to  fit  up  for  defendant  a 
brewery  at  the  house  of  a  third  person,  the  whole 
to  be  fixed  complete  for  a  certain  sum,  nothing 
being  said  about  the  time  or  mode  of  payment. 
When  a  portion  of  the  work  was  done,  plaintiffs 
refused  to  complete  it  without  security,  which  the 
defendant  refused  to  give.  In  an  action  against 
defendant  for  not  permitting  plaintiffs  to  proceed 
with  or  complete  the  work,  or  paying  for  what 
was  done,  it  was  left  to  the  jury  to  say  by  whose 
default  the  work  was  stopped.  The  jury  having 
found  a  verdict  for  the  defendant,  the  Court  de- 
clined to  interfere.  Pontifex  v.  Wilkinson,  2  C. 
B.  349. 

B.  engaged  to  supply  an   engine  and  boilers  for 
a  steam-vessel  of  A.,  in   conformity  to  the   draw- 
ings and  specifications  furnished  by  C.,  the  engine 
to  be  got  under  the  superintendence  of  C.,  and, 
when  approved  by  him  at   the  works,  to  be    de- 
livered by  B.  into  the  East  India  Docks,  when  B.'s 
liability  ceases.     One  of  the  terms  contained  in 
the  specification  was,  that  the  engine,  &c.  should 
be   completed    within    two    months: — Held,    that 
time  was  of  the  essence  of  the  contract,  and  that 
B.  was  liable  to  an  action  at  the  suit  of' A.  lor  not 
delivering  the  engine  and  boilers  within  the  two 
months.     Wimshurst  v.  Deeley,  2  C.  It.  2f>3. 

By  a  navigation  act  it  is  provided,  that  no  act  of 
the  commissioners  thereby  appointed  shall  be 
valid,  unless  done  at  a  meeting  of  the  eunimis- 
sioners;  and  all  the  powers  of  the  act  shall  l>r  exe- 
uted  by  the  majority  of  the  coimm^mni  rs  present 
-it  a  meeting,  not  less  than  three  IieuiLr  [urgent. 
Section  12  provides,  that  they  shall  ami  in  iv  l.e 
sued  in  the  name  of  their  clerk-;.  A  resolution 
md  been  passed  by  the  <:<piniiii>--ioiicr<,  that  their 
engineer  should  prepare  specification*,  with  a  \  <--\\- 
,o  a  contract  for  the  performance  oftcrtain  works, 
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and  that  tenders  should  be  received  for  them.  At 
a  meeting,  at  which  seven  of  the  commissioners 
were  present,  they  unanimously  resolved  to  accept 
a  tender  made  by  B.  The  contract  was  prepared 
by  their  secretary,  and  signed  by  B.  Three  com- 
missioners were  named  in  the  contract  as  parties  to 
it,  and  by  none  of  these  was  it  executed.  It  con- 
tained a  clause,  that  all  such  parts  of  the  work  as 
were  not  specified  in  the  contract  or  plans  should 
be  executed  in  such  manner  as  the  surveyor  of  the 
works  should  direct.  In  the  construction  of  the 
work,  B.  had  occasion  to  move  back  a  bank, 
which  he  re-erected  of  insufficient  materials. 
Water  was  prematurely  admitted,  which  sunk  the 
bank,  and  went  over  it  into  the  plaintiff's  land: — 
Held,  that  the  contract  and  work  done  under  it 
were  acts  done  by  the  commissioners,  for  which 
they  might  properly  be  sued  in  the  name  of  their 
clerk.  But  that  the  injury  having  arisen  from  the 
imperfect  construction  of  the  bank,  which  was  part 
of  the  work  specified  in  the  contract,  the  contrac- 
tor, and  not  the  commissioners,  was  liable  for  the 
damage.  Allen  v.  Hayward,  4  Railw.  Cas.  104; 
15  Law  J.,  N.  S.,  Q.  B.,  99 ;  10  Jur.  92. 

To  an  action  against  defendants,  for  unskilfully 
erecting  a  kitchen  range  in  plaintiff's  house,  they 
pleaded  that  plaintiff  ought  not  to  be  admitted  to 
allege  that  they  did  not  use  due  skill  in  construct- 
ing the  range,  because,  after  the  supposed  griev- 
ance, now  defendants  commenced  an  action  against 
now  plaintiff  for  work  and  labour  in  constructing 
the  range,  and  for  the  price  thereof,  and  that  now 
plaintiff  pleaded  payment  into  court  of  421.,  which 
now  defendants  took  out  of  court  in  full  satisfac- 
tion : — Held,  on  demurrer,  that  the  plea  did  not 
amount  to  an  estoppel,  and  afforded  no  answer  to 
the  action.  Rigge  v.  Burbidge,  15  Law  J.3  N.  S., 
Exch.,  309. 

Where  the  plaintiff  declared  on  an  agreement 
by  which  he  undertook  to  survey  a  line  of  railway, 
and  was  to  be  paid  2501.  on  the  22d  of  October  on 
commencing  the  work,  300/.  more  on  the  15th  of 
November,  250/.  on  the  plans  being  deposited,  and 
3001.  when  the  standing  orders  were  complied 
with  : — Held,  that  a  special  count  for  the  first  two 
instalments  was  properly  joined  with  a  count  for 
work  and  labour.  Bulmer  v.  Bousfield,  11  Jur. 
470;  16  Law  J.,  Q.  B.,  237. 

In  an  action  for  work  and  labour,  where  there 
had  been  a  breach  of  contract  on  the  part  of  the 
plaintiff: — Held,  that,  under  the  common  counts, 
he  could  not  recover  a  quantum  meruit,  nor  prove 
that  his  breach  of  contract  arose  from  the  defend- 
ant's default.  Kewley  v.  Stokes,  2  Car.  &  K.  435 
—Erie. 

Plaintiff  acted  as  agent  in  the  sale  and  exchange 
of  the  advowson  of  defendant  with  that  of  one  W. 
B.,  under  an  agreement,  by  which  plaintiff  was  to 
be  paid  a  commission  "  when  the  abstract  of  con- 
veyance is  drawn  out."  An  abstract  of  the  title 
to  defendant's  advowson  was  delivered,  but  not 
one  from  W.  B.  of  the  title  to  his  advowson,  nor 
was  anything  further  done  in  the  matter  : — Held, 
that,  whatever  might  be  the  construction  of  the 
agreement,  the  event  had  not  arrived  upon  which 
plaintiff's  commission  was  to  be  paid.  Alder  v. 
Boyle,  11  Jur.  591;  16  Law  3.,  C.  P.,  232. 

A  specification  referred  to  in  an  agreement,  but 
not  annexed  thereto,  may  be  stamped  as  a  sepa- 
rate instrument.  Briggs  v.  Peel,  11  Jur.  611 — 
B.  C.— Coleridge. 


Where  several  parties  contract  to  do  respec- 
tively certain  different  kinds  of  work  set  forth  in 
a  specification : — Held,  that  the  contract  is  seve- 
ral, and  that  part  of  the  specification  only  which 
relates  to  the  work  to  be  done  by  any  one  of  the 
contractors,  is  part  of  the  agreement  of  such  con- 
tractor, and  that  the  agreement  may  be  stamped 
accordingly  by  him.  Ib. 

Quaere,  if  such  is  the  case  when  a  provision  in 
the  specification  refers  to  all  the  contractors  ?  Ib. 

A  claim  for  a  month's  wages  by  a  menial  ser- 
vant on  dismissal  without  warning,  and  without 
cause,  cannot  be  recovered  under  the  common 
indebitatus  count  for  work  and  labour.  Fewings 
v.  Tindal,  5  Dowl.  &  L.  196— Exch. 

Assumpsit  by  executors  of  D.  The  first  set  of 
counts  was  for  work  done  &c.  by  D.,  and  promises 
to  him.  The  second  set  was  for  work  done  &c. 
by  the  plaintiffs  as  executors,  and  promises  to 
them.  Second  plea  to  the  whole  of  the  declara- 
tion that  D.  projected  an  undertaking  for  a  rail- 
way, and,  in  order  to  induce  the  defendant  to 
become  a  member  of  the  provisional  committee, 
agreed  in  consideration  thereof  to  indemnify  him 
from  any  professional  or  other  charges  on  account 
of  the  said  railway,  and,  therefore,  the  defendant 
became  a  member  of  the  provisional  committee ; 
that  the  said  work  and  labour,  monies  and  ac- 
counts, in  the  declaration,  were  respectively  done, 
paid,  and  stated  by  D.,  and  by  the  plaintiffs  as  his 
executors,  in  and  about  the  surveying  of  the  line 
of  the  said  railway,  and  after  the  said  promise  of 
indemnity;  and  that  defendant  became  liable  to 
the  said  charges,  and  made  the  said  promises,  only 
in  his  character  of  member  of  the  said  committee  ; 
that  the  railway  was  afterwards  abandoned,  and 
the  said  work  done  and  payment  of  money  became 
useless  to  the  defendant,  and  that  any  money 
which  may  be  paid  by  or  damages  recovered  from 
the  said  defendant  will  be  wholly  lost  to  the  de- 
fendant, and  he  will  be  damnified,  contrary  to  the 
said  agreement.  Last  plea,  that  the  said  D.  caused 
the  defendant  to  enter  into  the  said  promise  by 
fraud  : — Held,  on  special  demurrer,  first,  that  the 
first  plea  was  good  to  avoid  circuity  of  action. 
Connop  v.  Levy,  5  Railw.  Cas.  124;  12  Jur.  306 — 
Q.B. 

Held,  secondly,  that  the  last  plea  was  properly 
pleaded  to  the  whole  declaration,  as  the  defendant 
had  a  right  to  treat  the  work  done  &c.  by  the 
plaintiffs  as  executors,  as  being  done  in  respect  of 
the  previous  contract  with  D.;  and  that,  if  the  tes- 
tator by  fraud  procured  the  original  contract,  his 
fraud  procured  the  implied  promise  arising  from 
the  performance  of  it  by  the  plaintiffs.  Ib. 
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